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Str Strange.    K.  B. 

Styles Styles.     K.  B. 

Swabey   Swabey.    Adm. 

Sw.  &  Tr Swabey  and  Tristram.    Probate. 

S  wanst Swanston.    Oh. 


T.  Jones Sir  T.  Jones.    K.  B. 

T.  &  M Temple  and  Mew.    Crown  Cases. 

T.  Eaym Sir  T.  Eaymond.    K.  B. 

Tarn Tamlyn,    Bolls  Court. 

Taunt Taunton.     C.  P. 

Term  Bep Dumford  and  East.    K.  B. 

Tothill TothiU.    Ch. 

Turn.  &  B Turner  and  Bussell.    Ch. 

Tyrw Tyrwhitt.     Ex. 

Tyrw.  &  G Tyrwhitt  and  Granger.    Ex. 

Vent Ventris.  K.  B. 

Vem Vernon.    Ch. 

Vem.  &  S Vernon  and  Scriven.    K.  B. 

Ves.  sen Vesey,  sen.    Ch. 

Ves Vesey,  jun.    Ch. 

V.  &  B Vesey  and  Beames.    Ch. 

W.  Bl Sir  Wm.  Blackstone.    K.  B. 

W.  Jones    Sir  W.  Jones.    K.  B. 

W.  Kelynge     Sir  W.  Kelynge.    Ch. 

W.  R Weekly  Reporter. 

W.  W.  &  D Wilmore,  WoUastbn  and  Daviaon.     K.  B. 

W.  W.  &  H Wilmore,  Wollaston  and  Hodges.     K.  B. 

West    West.    H.  L. 

Wightw Wightwick.    Ex. 

Wmes WiUes.    C.  P. 

Wilmot  Wihnot's  Notes.    K.  B. 

Wils.  Ch Wilson.     Ch. 

Wils.  Ex Wilson.    Ex. 

was.  KB Wilson.    KB. 

Wms.  Saund Williams*  Saimders.    K.  B. 

Y.  &  C Younge  and  Collyer.    Eq.  Ex. 

Y.  &  C.  C.  C Younge  and  Collyer.    Ch. 

Y.  &  J Yoimge  and  Jervis.    Ex. 

Yelv Yelverton.    K.  B. 

Younge  Younge.    Ex.  Eq. 
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ENGLISH   CASE   LAW 


PRACTICE. 

[By  JOHN  MEWS.] 
A.  or  THB  HIGH  COITBT  OF  JTJSTICB. 

I.  Notice  of  Action. 

a.  Statute,  10. 
h.  To  whim  given, 

1.  Persons  Acting  in  the  Execution  of 

their  Office,  10. 

2.  Acts  done  in  Pnrsuance  of  Statute,  14. 
e.  When  and  Haw  to  he  Oiven, 

1.  Form  and  Requisites,  29. 

2.  Service,  85. 

3.  Proof,  35. 

d.  Pleading  Want  qf  Notice,  36. 
«.  ^feet  of  Omission  to  6Hve,  36. 

II.  Pasties  to  Actions  and  Pboceedings  bt 

AND  AGAINST  PABTICULAB  PABTIBB. 

a.  Who  are  Necessary  Parties  —  See  the 

various  Titles  throughotU  the  Work, 

b.  Joinder  of  Parties,  37. 

c.  Unauthorised  Proceedings,  49. 

d.  Adding  Parties, 

1.  Phiintifb,  50. 

2.  Defendants,  57. 

e.  Representation  of  Parties,  63. 
/.  Absent  Parties,  ^'d. 

g.  Change  of  Parties. 

1.  On  Death. 

a.  When  Cause  of  Action  suryiTes,  73. 

b.  Practice,  78. 

2.  On  Bankruptcy,  88. 
8.  In  Case  of  Infants. 

a.  On  Birth  pending  Suit,  92. 

b.  On  attaining  Twentj-one,  94. 

4.  On  Lunacy,  96. 

5.  On  Marriage,  97. 

6.  On  Assignment  and  Transmission  of 

Interest,  98. 

7.  In  Other  Cases,  102. 

VOIi.    XI. 


h.  Persons  suing  in  Pormd  Pauperis* 

1.  In  what  Cases,  103. 

2.  Practice,  107. 

3.  Dispaupering,  117. 

i.  Third  Parties,  US, 

j.  Persons  having  Conduct  qf  Proceedings, 
118. 

*.  Other  Points,  120. 

I,  Particular  Cases. 

1.  Married    Women  —  See    Husband 

AND  Wipe. 

2.  Companies — See  COMPANY. 

3.  Executors  and  Administrators — See 

EXEOUTOB  AND  ADMINISTBATOB. 

4.  Infants — iSstf  Infant. 

5.  Lunatics — See  Lunatic. 

6.  Partners — See  Pabtnebship. 


III.  JoiNDEB  OF  Causes  of  Actiok. 

a.  In  Ordinary  Cases,  121. 

b.  In  Actions  for  Recovery  of  Land,  123. 
0,  In  Actions  against  Executors,  J^c,  125. 

IV.  Wbit  of  Sumhons. 

a.  Form  and  Contents  of  S;c. 

1.  Teste,  r>aie  aM  T\t\e,  12S. 

2.  Names    ^^A   Deacnption  ot  Parties, 

127.      ^^ 


7.  SoUci^ 

8.  Am^^w.^^^' 


3.  O^V. 
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PRACTICE. 


d.  SMfitituted  Serriee,  168. 

e,  Scrvioe  <mt  of  Jurudietian. 

1.  Since  the  Judicature  Acts. 

a.  Practice  thereon,  168. 

b.  Leave,  when  granted,  174. 

2.  Before  the  Judicature  Acts,  189. 

/.  Indortemefd  of  lime  of  Service,  195. 
g,  EenewtU  of  Writ,  196. 
h,  Qmowrrent  Write,  198. 

y.    APPEARAlfCB       AND       PBOOBBDIKOa       IK 

Default  of,  199. 

YI.  Judgment  under  Obd.  XIY. 

a.  In  what  Caeee  Applicable,  208. 

b.  Primaiplee  on.  which  Court  acts,  211. 
e.  Practice,  213. 

vii.  di8gontinuan0b  and  withdrawal  of 
Dbfengb. 

a.  DieeontinHonee, 

1.  Generally,  218. 

2.  Costs,  228. 

b.  Withdrawal  of  Defence,  225, 

VIII.  Dismissal  fob  Want  of  Pbosbgution, 

226. 

IX.  Thibd     Pabtibs  —  Notiob    GLAOnNG 

CONTBIBUTION  OB  INDEMNITY. 

0.  In  what  Caeee,  229. 
ft.  Practice,  237. 

X.  INTEBMBDIATB  PB00BEDIN08. 

o.  Payment  into  and  out  qf  Cowrt, 

1.  With  or  before  Defence. 

a.  In  what  Gases,  248. 

b.  Pleadings,  248. 

c.  Effect  of,  as  an  Admissioii,  260. 

d.  Practice  relating  to,  268. 

e.  Payment  out,  260. 

f .  Costs,  263. 

2.  Order  on  Accountable  Parties,  268. 
8.  As  condition  of  Leave  to  Defend — See 

coL  211. 
4.  Under  Lands  Clauses  Act — SeeliASDa 

Clauses  Aot. 
6.  Under    Trustee   Belief    Act  —  See 

Tbubt  and  Trustee. 
6.  Funds  in  Court — See  infra,  Funds 

IN  COUBT,  coL  748,  et  seq. 

h.  Staying  and  Setting  Atide  Prooeedinge. 
1.  Generally.         j 

a.  On  Payment  or  Satisfaction,  276. 

b.  On   the   ground  of  Breach   of 

Faith,  281. 

c.  When  Action  Frivolous  or  Vexa- 

tious, 283. 

d.  In  Actions  under  iOe,,  287. 

e.  Cross  Actions,  288. 

1  Pendency   of   Actions   Abroad, 
289. 

g.  Two   or  more  Actions  in  this 

Country,  294. 
h.  Actions   commenced   or   Prose- 
cuted  without  Authority,  301. 
I.  For  Irregularity. 

1.  When  Application  should  be 
made,  303. 


iu  Grounds      of      Application 

should  be  Stated,  304. 
iii.  Imposition  of  Terms,  304. 
iv.  Waiver,  306. 
V.  Other  Matters,  306. 
j.  Until  Payment  of  Costs,  306. 
i.  Until  after  Discovery,  314. 
L  Other  Grounds,  314. 

2.  Practice,  317. 

3.  On  Winding-up   of  Companies — See 

Company. 

4.  On  Bankruptcy— &0  Bankbuftot. 
6.  Pending  Appeal  to  House  of  Lords  or 

Court  of  Appeal — See  APPEAL. 

6.  Until  Security  for  Costs  given — See 

Costs. 

7.  Where   Agreement   to   Befer  —  See 

Arbitbation. 

8.  In  Actions  on  Bills  of  Exchange— 6(m 

Bills  of  Exchange. 

e.  Particitlare. 

1.  When  Ordered,  319. 

2.  Practice,  328. 

8.  Sufficiency  of,  336. 
4.  Amendment  of,  337* 
6.  Binding    Chanu;ter    of    Particulars, 
338. 

6.  In  Ejectment — See  Ejectment. 

7.  On    infringement  of   Patent  —  See 

Patent. 

d.  Security  for  Coete, 

1.  On  what  Grounds  Granted. 

a.  Residence  Abroad,  344. 

b.  Irish  and  Scotch  Phiintiffs,  347. 

c.  Foreigners  in  this  Country,  348. 

d.  Plaintiffs     Abroad      possessing 

property  in  this  Country,  360. 

e.  Several  PUintiffs,  361. 

f.  In    Counter-claims     and    Cross 

Actions,  361. 

g.  Misdescription  of  Party  or  Resi- 

dence, 364. 

h.  English  Officials  and  Officers 
Abroad,  368. 

i.  Ambassadors  and  Foreign  Sove- 
reigns, 369. 

j.  Peers,  369. 

k.  Executors  and  Administrators, 
869. 

1.  Bankruptcy  and  Insolvency,  360. 

m.  Plaintiff  a  Trustee  in  Bank- 
ruptcy, 362. 

n.  Action  not  for  Plaintiff's  benefit, 
362. 

o.  Poverty  of  Plaintiff,  364. 

p.  Other  Circumstances,  364. 

2.  In  Particular  Actions  or  Proceedings, 

366. 

8.  The  Application,  369. 

4.  Amount  of  Security,  377. 
6.  Who  may  be  Sureties,  378. 

6.  Bankruptcy  of  Surety,  379. 

7.  Nature  of  Security,  379. 

8.  Increase  of  Amount,  380. 

9.  Discharge  of  Order,  381. 

10.  Noncompliance  witii  Order,  38L 

11.  Fund  in  Court,  383. 

12.  Costs  of  Application,  384. 

e,  Tranrfer  of  Aetione, 

1.  Application  when  Granted,  386. 

2.  Practice,  391. 

/.  Cbniolidation  of  Aetiow,  393, 
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g.  Ciutodyy  Pretervationj  Sale  amd  Intpeeti4m 
of  Property^  399. 

K  Manddmui^  Ii^uneHon  and  Beeeiver, 

1.  Effect  of  Jndicatiire  Act,  1873,  b.  36, 

8Qb-fl.8,  407. 

2.  Effect  of  Common  Law  Procedure 

Acts,  412. 

3.  Practice  and  Procedure. 

a.  Mandamus — See  MANDAMUS. 

b.  Injunction— iS^  iNJUircnoiT. 

c.  Beceivei^-&0  Bbobiybb. 

XL  TSIAL. 

a.  PUtee  of  Trial, 

1.  Generally,  418. 

2.  Change  of  Place  of  Trial. 

a.  On  what  Grounds,  421. 

b.  Who  may  Apply,  424. 

c.  When  Application  to  be  made, 

424. 

d.  AflSdaYits  on  Application,  426. 

e.  Practice,  427. 

^.  Mode  of  Trial, 

1.  Trial  by  Judge  alone,  or  by  Judge 

and  Jury,  429. 

2.  Trial  at  Bar,  441. 

3.  Preliminary  Issues,  448. 

4.  Hearing  in  Camerft,  446. 
6.  In  other  Cases,  446. 

•tf.  Notice  of  Trial, 

1.  Necessity  of,  &a,  447. 

2.  By  whom  given,  448. 
8.  Form,  448. 

4.  When  may  be  given,  449. 
6.  Length   of  Notice  —  Short  Notice, 
460. 

6.  Waiver  of  Irregular  Notice,  461. 

7.  Betting  Aside,  451. 

^.  Entry  for  Trial  of  Cameee,  461. 
^  Neglecting  to  Proceed  to  Trials  462. 
^.  Motions  reepecting  the  Trial, 

1.  To  whom  made,  454. 

2.  To  Advance  Hearing,  464. 

3.  To  Postpone  or  Adjourn  Hearing. 

a.  In  what  Cases,  456. 

b.  Practice,  457. 

i^.  GmdMct  of  the  Catue,  468. 

A.  Bight  of  Beginning,  460. 

^  Addressing  Jury  and  Courts  467. 
J.  BiglU  qf  Beply,  468. 

k.  Duty  and  Powers  ofJudge^  469. 
J.  The  Jury. 

i.  In  CivU  Cases. 

a.  Exemptions,  471. 

b.  Jury  Lists,  471. 
•c.  Special  Jury. 

i.  How  obtained,  472. 
ii.  Summoning  and  Non-atten- 
dance, 473. 
iii.  Effect  of  Dehiy,  474. 
iv.  Striking  a  Special   Jury, 

474. 
V.  De&ult  of  Jurors,  475. 
vi.  Costs — Certificate,  475. 

d.  Challenge,  478. 

e.  Fining,  479. 

f .  View,  480. 

g.  Withdrawing  a  Juror,  480, 
n.  Discharge  of  Jurv,  481. 

L  Trial  with  or  without  Jury — See 
col.  429  et  seq. 


j.  New  Trial  in  case  of  Misconduct 
-^See  infra,  col.  528. 

k.  Costs  of  Actions  tried  by — See 
Costs 

L  Other  Points,  482. 

2.  In  Criminal  Cases — See  Cbiminal 

Law. 

3.  On  Writs  of  Inquiry— 6Sm  Ikquiry, 

Writ  of. 

4.  In   County   Courts — See   County 

COUBT. 

6.  On  Coroner's  Inquiry — See  Coboiteb. 
m.  The  Verdict,  482. 
n,  Non-Appearance  of  Parties  at  Trials  490. 

0,  Short  Cause, 

1.  In  General,  494. 

2.  Consent  or  Certificate  of   Counsel, 

495. 

p.  Trial  in  Criminal  Cases—See  Cbiminal 
Law. 

g.  In  Ditoree  Cases—See  HfrsBAND  and 
Wife. 

r.  In  Probate  Cases—See  Will. 

#.  New  Trial — See  infra. 

XII.  Nbw  Tbial. 

a.  In  what  Cases,  497. 

h.  For  what  Camse. 

1.  Excessive  Damages,  502. 

2.  Inadequacy  of  Damages,  506. 

3.  Absence  of  Evidence  at  the  Trial, 

507. 

4.  Discovery  of  New  Evidence,  509. 

5.  Perjury,  Forgery,  or  Conspiracy,  510. 

6.  False  or  Mistaken  Testimony,  511. 

7.  Examination  and  Rejection  of  Wit- 

nesses, 511. 

8.  Improper   Admission   of    Evidence, 

512. 

9.  Improper    Bejeotion    of    Evidence, 

514. 

10.  Misdirection  and  Non-Direction  of 

Judge,  616. 

11.  Direction  as  to  Damages,  619. 

12.  Ruling  as  to  Right  to  B^gin,  520. 

13.  Ruling  as  to  Stamps  on  Documents, 

520. 

14.  Verdict  against  Weight  of  Evidence, 

520. 
16.  Verdict  for  Larger  Sum  than  Claimed, 
523. 

16.  In  Cases  of  Nonsuit,  623. 

17.  Mistake  and  Inconclusiveness,  524. 

18.  Mistake  as  to  Qualification  of  Jury, 

525. 

19.  Misconduct  of  Juiy,  528. 

20.  Improper  Influence  on  Jury,  531. 

21.  Verdict  obtained  by  Trick  or  Sur- 

prise, 532. 

22.  Aosence  of  Parties,  their  Solicitor  er 

Counsel,  534. 

23.  Death  of  Parties,  536. 

e.  Practice,  636. 

xni.  Judgments  and  Obdebs. 

a.    Generally,  647. 

h.    Parties  hound  by,  660. 

c.  Form  of,  551. 

d.  Entry,  Drawing  up  and  Service, 

1.  In  Ordinary  Cases,  556. 

2.  Minutes,  560. 

1—2 
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0.  Date  ofy  561. 
/.    Inrolmewb^  565. 

g.   Declaratory  Orders^  568. 

h.  Service  of  Notice  on  Intereited  Parties^ 

574. 
i.   By  Content,  578. 
j.    Interlocutory  Ordere,  583. 
*.    Ordere  Ex  parte,  or  of  Couree,  584. 

1,  Setting  AHde  and  Impeaching. 

1.  Practice,  587. 

2.  In  what  Gases,  590. 

m.  Varying  and  Amending, 

1.  Accidental  SUp,  596. 

2.  In  other  Cases,  600. 

n.    Varying  Minutes,  609. 

0,    Rehearing. 

1.  Since  Judicature  Acts,  610. 

2.  Previous  Practice,  612. 

J?.  Action  of  Review. 

1.  In  what  Cases,  617. 

2.  Grounds  for,  619. 
8.  Practice,  624. 

q.   Enforcing  Performance,  630. 

r.   Motion  for  Judgment,  633. 

#.   JSy«^?i  <jf  Judgments,  Jfc.—See  Estoppel, 

— Judgment. 
t.    In  Default  of  Appearance^See  supra, 

Appeabancb,  col.  199. 
u.    In   Default   of    Pleading  —  See   post, 

Pleading,  col.  863  et  seq. 
V.    Ordering  on  Motion  for  yew    Trial— 

See  supra,  New  Trial,  col.  541. 
to.    Under  Ord.  XIV, —  See  supra,   Obd. 
XIV.,  col.  208. 

XIV.  Special  Case. 

a.  What  Questions  can   be  thus  Decided^ 

635. 
h.  Who  may  state  Special  Case,  688. 
e.  Form  and  Settling,  638. 

d.  Amendment,  639. 

e.  Practice,  641. 
/.  Cb*<*,  646. 

XV.  Petitions. 

a.  In  what  Cases,  648. 
Jf,  Form  of,  651. 
0,  Service,  654. 

d.  Other  Points,  &55, 

XVI.  Motions  and  Bulks. 

a.  In  what  Cases,  659. 

b.  Notice  of. 

1.  When  necessary,  661. 

2.  Form  and  Contents,  661. 

3.  Service  of,  665. 

e.  The  Application,  M9. 

d.  Shewing  Clause  against  Rule,  676. 

e.  Reopening,  Altering  and  Rescinding^  675. 
/.  Abandonment,  677. 

g.  Costs,  678. 

XVII.  Summonses. 

a.  In  Chneral,  685. 

b,  OrigifuUing  Summons, 

1.  Jurisdiction,  689. 

2.  Service  of,  694. 

3.  Other  Points,  696. 


XVIII.  Notices,  696. 

XIX.  Pbocebdings  in  District  Bbgistbt, 

696. 

XX.  Proceedings  in  Chambers. 

A.  CSumeery  Division. 

1.  Matters  referred  to  Chambers,  701. 

2.  Authority  of  Chief  Clerk,  703. 

3.  Adjournment  to  Judge  or  Court,  704. 

4.  Chief  Clerk's  Certificate. 

a.  General  Form  and  Contents,  707. 

b.  Direction  to  Beport  speoially, 

710. 

c.  Separate  Beport,  710. 

d.  Practice  as  to,  711. 
c  VarvinflT, 

i.  Time  for  Application,  713. 
ii.  Grounds  for,  716. 
iii.  Practice  on,  717. 
f.  When  referred  back,  721, 
6.  Further  Consideration. 

a.  Beservation  of,  723. 

b.  Liberty  to  Apply,  723. 

c.  Setting  down  and  Hearing.  724. 

d.  Orders  made,  and  Matters  deter- 

minable on,  725. 

e.  Direction  of  further  Inquiries,^ 

729. 

f .  Practice,  730. 

6.    Accounts      and      Inquiries  —  Sec 
Accounts  and  Inquiries. 

b»  Judge  at  Chambers, 

1.  Jurisdiction,  732. 

2.  Summons — See  Obd.  LIV.  and  supra. 

Summonses,  coL  685  et  seq. 

3.  Orders  —  Service,    &c.  —  See   ante, 

Judgments  and  Obdebs,  col.  547 
et  seq. 

4.  Appeals  from — See  Aptiral, 

5.  Fees  on  Entering  Appeal — See  infra,. 

CouBT  Fees,  coL  800. 

c.  The  Masters,  736. 

XXI.  Funds  and  Secubities  in  Court. 

a.  Advances  out  of,  738. 

b.  Increment,  740. 
e,  Retaimng,  741. 

d.  Transfer  and  Carrying  over,  742. 

e.  Investment  of,  7 i5. 

f.  Chancery  Funds  Act,  1872,  746. 

g.  Assignment  of,  747. 
A.  Payment  of  Costs,  74t7. 

i.  In  Particular  Cases. 

1.  Under  Lands  Clauses  Act  —  See 
Lands  Clauses  Act. 

2.  Under  Settled  Estates  Act^See 
Settled  Land. 

8.  Under    Trustee   Relief  Acts  —  See 

Trust  and  Trustee. 
4.  Of  Infant— iSsc  Infant. 
6.  Of  Lunatic— /S^  Lunatic. 

6.  Of  Married  Woman— &c  Husband 
AND  Wife. 

7.  Payment  of  Debts  out  of,  pending 
Suit — See  Executor  and  Ad- 
ministrator. 

8.  Payment  of  Legacies  out  of,  pending^ 
Sui1>— &wWiLL. 

9.  On  Sale  by  Court— &d  EXECUTOR 

AND    ADMINISTBATOB^-VENDOB. 

AND  Purchaser. 


10.  Lien  of  Solicitor  on— 5m  Solici- 
tor. 

j.  Payment  out  of  Court. 
1.  In  what  Cases. 

a.  Appointment  nnder  Powers,  748. 

b.  To  Assignee  of  Fund,  749. 

c.  Powers   of  Attorney  and   No- 

tarial Acts,  749. 

d.  To  Personal  Representative,  761. 

e.  To    Some   of   Beyeral   Persons, 

755. 

f .  To  Solicitor,  766. 

g.  To  Tenant  in  Tail,  767. 
h.  To  Trustees,  757. 

1.  To  Woman  past  Child-bearing, 

758. 
j.  In  other  Cases,  760. 
2.  Proceedings  to  obtain  Order,  763. 

A.  Stop  Order. 

1.  When  Granted,  776, 

2.  Practice,  779. 

3.  Priorities,  782. 

I.  Paymaster  or  Aeeownta^Qeneral^  787. 

XXIL  Bulbs  op  Coukt. 

a.  Generally,  789. 

b.  Irregularity  artd  Noncomplianee  with. 

1.  General  Principles,  795. 

2.  Waiver,  797. 

3.  Particular  Cases,  799. 

XXIII.  Court  Fees,  800. 

XXIV.  Time. 

a.  OeneraUy,  S02. 

b.  Notice  to  Proceed^  805. 
e.  Vacations^  806. 

XXV.  Pleading. 

a.  General  Principles  and  Rules^  810. 

b.  Statement  of  Claim,  822. 

c.  Defence,  830. 

d.  Set  off  and  Counter-claim. 

1.  When  allowed — Nature  and  Effect 

of,  &c.,  842. 

2.  Form  of,  851. 

3.  Against     Persons     not     previously 

Parties  to  Action,  862. 

4.  Claims  and  Questions  between  Co- 

defendants,  854. 

€.  JtepUf  and  Subsequent  Pleadings,  856. 
/.  Pleading  Matters   arising  after  Action 

brought,  859. 
g.  Time  for  Delivery — Proceedings  on  De- 

fault,  863. 
Ji.  Amendment  and  Striking  out  Pleadings, 

1.  Amendment  by  Parties  of  their  own 

Pleadings. 

a.  In  what  Cases,  875. 

b.  Practice,  889. 

2.  Compelling    Amendment     of    and 

Striking  out  Pleadings  of  opposite 
Party. 

a.  Practice,  896. 

b.  On  what  Grounds,  898. 

i.  Admissions  by  Pleading. 

1.  Generally,  914. 

2.  Judgment  on,  916. 
j.  Aider  by  Verdict,  923. 


PEACTICE.  10 

XXVI.  Arbitration— SIm  ABBiTRArioir. 

XXVII.  Attachment — 6;w  Attachment. 
XXVIIL  Discovert— /S^  Discovert. 

Affidavits  —  See 


XXIX.  Evidence    and 

Evidence. 

XXX.  Execution— iSM  Execution. 
XXXL  Costs— iSM  Costs. 

XXXII.  Interpleader — See  Interpleader. 

XXXIII.  Proceedings  in  Particular  Ac- 

tions. 

a.  Actfens  for  Recovery  of  Land — ^ect- 

ment — See  Ejectment. 

b.  Administration  Actions — See  Executor 

AND  Administrator. 

e.  Partition  Actions — See  Partition. 

d.  Partnership  Aetums — See  Partnership. 


B.  IN  THB  HOU8X  OF  IjOBJ>B^See  AP- 
PEAL. 

O.  or    THS    OOU&T    OF    AFFJUkls—See 

Appeal. 

D.  IN  THE  PBOBATB,  DIVOBCE  AND 
ADKCBAIiTT  I>T7IB101Sf^See  Hus- 
band AUD  Wipe— Shipping— Will. 

B.  IN  THB  COITBT   OF  BANKBXJFT07 

— See  Bankruptct. 

F.  IN  THB  JTTDIOIAIi  COMHITTBB  OF 
PBIVT  COtTNOIIi— iS«90COLONT. 


a.  IN  THB  COX7NTT  COTTELT—See  COUNTT 
Court. 

H.    IN   BCCLBSIASTICAIi  COUBTS— ifi^ 

Ecclesiastical  Law. 


A.    IN    THE    HIGH    COURT    OF 

JUSTICE. 

I.  NOTICE  OF  ACTION. 
a.  Statute. 

Statute.] — 67  the  Public  Authorities  Protec- 
tion Act,  1893, 8. 2,  so  much  of  any  public  general 
act  relating  to  notice  of  action  is  repealed  as  to 
the  United  Kmgdom. 

b.  To  Whom  Given. 

1.  FeTsons  Actlnar  in  the  Bxecution  of 
their  Of&oe. 

Jutioei.] — In  an  action  against  a  magistrate, 
for  having,  in  the  execution  of  his  office,  acted 
maliciously,  and  without  reasonable  and  probable 
cause,  he  is  en^titled  to  notice  of  action,  as  required 
by  11  &  12  Vict.  c.  44,  s.  9.  Kirby  v.  Simpson, 
10  Ex.  358 ;  2  C.  L.  B.  1286  ;  23  L.  J.,  M.  C.  165  ; 
18  Jur.  983. 

In  such  case,  the  question  whether  he  acted 
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bonft  fide,  or  used  his  office  coloarably,  does  not 
arise.    lb. 

In  an  action  against  a  magistrate  for  acts 
done  in  the  execution  of  his  office,  the  judge  is 
to  decide  whether  notice  of  action  is  necessary, 
and  the  jury  is  not  to  decide  the  question  of 
bona  fides.    lb. 

Whether  a  magistrate  acts  bonft  fide  is  a 
question  for  the  jury  ;  and  if  the  plaintiff  seeks 
to  maintain  his  action,  on  the  ground  that  the 
magistrate  acted  so  illegally  as  to  have  dis- 
entitled himself  to  any  notice  of  action,  it  lies 
on  the  plaintiff  to  cause  this  question  to  be  put 
to  the  jury.  Hazeldine  y.  Grove,  3  Q.  B.  997  ; 
3  a.  &  D.  210  ;  12  L.  J.,  M.  C.  10 ;  7  Jur.  262. 

A  magistrate  is  entitled  to  notice  of  action 
when  he  acts  as  a  magistrate,  though  what  he 
does  is  not  strictly  within  the  scope  of  his  office. 
mrd  y.  Gwuton,  2  Ohit.  469  ;  4  DougL  275. 

So,  where  he  acts  upon  a  subject-matter  of 
complaint  oyer  which  he  has  authority,  but 
which  arises  out  of  his  jurisdiction.  Prettidge 
y.  Waodmauy  2  D.  &  fi.  43 ;  1  B.  &  C.  12.  S.  P., 
Grave*  y.  Amoldy  3  Camp.  242.    ^Ss^  3  B.  fi.  366,  n. 

A  lord  of  the  manor,  being  also  a  justice  of  the 
peace,  is  entitled  to  notice  of  an  action  brought 
against  him  for  taking  away  a  gun  in  the  house 
of  an  unqualified  person  ;  for  it  will  be  presumed 
that  he  acted  as  a  justice.  Briggs  y.  Eeelyn,  2 
H.  BL  114 ;  3  R.  B.  354. 

Where  the  mayor  of  an  ancient  borough,  in 
which  he  was  also  a  justice  of  the  peace,  took  a 
fee  of  4#.  from  a  publican  resident  within  the 
borough  for  renewing  his  annual  licence ;  although 
it  appeared  that  for  fifty-seyen  years  a  similar  fee 
had  been  uniformly  receiyod  by  the  mayor  for 
the  time  being,  from  eyery  publican  within  the 
borough  applying  to  faaye  a  licence : — Held,  that 
such  fee  was  illegal,  and  that  the  mayor  was 
not  entitled  to  notice  of  an  action  to  recoyer  it 
back,  as  the  fee  could  not  be  taken  by  him  by 
yirtue  or  in  execution  of  his  office  as  a  justice  of 
the  peace.  Morgan  y.  Palmer^  4  D.  &  B.  283  ;  2 
B.  &  C.  729  ;  2  L.  J.  (0.8.)  K.  B.  146;  26  R.  B.  687. 

One  magistrate  committing  the  mother  of  a 
bastard  to  custody  for  not  affiliating  the  child, 
was  entitled  to  notice  of  action,  though,  by  18 
Elix.  c.  3,  s.  2,  jurisdiction  oyer  the  subject-matter 
was  committed  to  tioo  magistrates.  WelUr  y. 
TbJie,  9  East,  364. 

Offieen  of  the  Beyenue.]— It  is  necessary  in  an 
action  for  money  had  and  receiyed  against  an 
excise  officer  to  recoyer  duties  receiyed  by  him 
after  the  act  imposing  them  was  repealed,  and  he 
hadpaid them  oyer  to  his  superior.  Oreenway 
y.  Murd,  4  Term  Bep.  663.    See  3  B.  B.  366,  n. 

To  an  action  against  a  defendant,  who  was  a 
land-tax  commissioner,  for  authorising  a  seizure 
of  the  plaintiff's  goods  for  land-tax,  which  had 
been  preyiously  redeemed,  but  without  his  know- 
ledge, he  pleaded  not  guilty  by  statute,  and 
stated  in  his  particulars  that  he  relied  upon  38 
Geo.  3,  c.  6,  and  21  Jac.  1,  c.  12.  The  plaintiff, 
being  unable  to  proye  that  he  had  giyen  notice 
of  action  under  6  &  6  WilL  4,  c,  20  s.  19,  and 
being  also  unable  to  proye  the  particulars,  toshew 
that  the  defendant  had  waiyed  the  benefit  of  that 
statute,  was  nonsuited : — Held,  that  the  defen- 
dant was  entitled  to  notice  of  action,  and  that 
the  nonsuit  was  right.  Thomoi  y.  Williams^  1 
D.  ft  L.  624  ;  13  L.  J.,  Ex.  87. 

Ctoremment  Stores.] — A  robbery  haying  been 
committed   at   the  goyemment  stores    K.,  an 


inspecting  offioer  of  the  coast-guard  hayingcharge 
of  the  stores,  suspecting  that  S.  was  guilty  of  the 
felony  in  question,  gaye  him  into  custody  and 
prosecuted  him  before  the  magistrates  on  the 
charge  of  feloniously  taking  the  said  goyemment 
stores.  The  magistrates  dismissed  the  charge, 
and  8.,  without  giying  E.  a  month's  notice  of 
action,  brought  an  action  against  him  for  false 
imprisonment  and  malicious  prosecution : — ^Held, 
that  he  was  entitled  to  notice  of  action  under 
IB  &  17  Vict.  c.  107,  s.  313,  and  that,  in  acting  a» 
he  did,  he  acted  in  the  execution  of  or  by  reason 
of  his  office.    SpUty  y.  Kitchin,  16  W.  B.  908. 

Intentioii  te  Aet.1 — The  surveyors  of  highways 
of  a  parish  receiyed  payment  from  an  inhabitant 
of  an  assessment  of  a  highway  rate  which  was- 
neither,  signed,  allowed,  nor  published  according 
to  5  &  6  Will.  4,  c.  60.  s.  27,  but  which  appeared 
to  haye  been  made  under  an  earlier  repealed  act. 
In  making  the  rate  and  receiying  payment,  the 
surveyors  intended  to  act  in  the  performance  of 
the  duties  of  their  office.  In  an  action  brought 
to  recoyer  back  the  money  paid : — ^Held,  that 
they  were  entitled  to  notice  of  action,  pursuant 
to  s.  109.  Judge  y.  Selme4,  40  L.  J.,  Q.  6.  287  ; 
L.  B.  6  Q.  B.  724  ;  24  L.  T.  906  ;  19  W.  B.  1110. 

Bona  Tidot.]— In  an  action  against  a  judge  of 
a  county  court  for  making  an  order  for  commit* 
ting  a  party  to  gaol  for  disobedience  of  an  order 
for  payment  of  instalments,  after  due  senrice 
upon  him  of  a  writ  of  prohibition,  the  jury  was 
told,  that  if  the  judge  acted  under  a  bonft  fide 
belief  that  his  duty  as  judge  of  the  county  court 
rendered  it  incumbent  on  him  to  do  so,  notwith- 
standing the  prohibition,  the  act  must  be  con- 
sidered as  done  in  pursuance  of  the  9  ft  10  Vict., 
c.  96,  and  he  was  entitled  to  notice  of  action : 
— Held,  no  misdirection.  Booth  y.  Clive^  10  C.  B» 
827  ;  2  L.  M.  ft  P.  283  ;  20  L.  J.,  C.  P.  161. 

Upon  the  trial  of  an  action  against  an  officer  of 
the  customs,  it  is  the  duty  of  the  judge,  unless 
the  facts  are  admitted,  to  hear  the  eyidence,  and 
decide  whether  the  offioer  did  the  act  complained  of 
honestly  belieying  that  his  duty  called  upon  him  to* 
do  it,  in  which  case  the  proyisions  as  to  notice  of 
action  would  be  applicable.  Arnold  y.  Homely 
9  Ex.  406  ;  2  G.  L.  B.  499  ;  23  L.  J.,  Ex.  137. 

A  magistrate  sued  for  detaining  goods  on  a. 
suspicion  of  felony  is  entitled  to  notice  of  action  if 
he  proceeded  under  a  bonft  fide  belief  that  he  waa 
executing  his  duty,  although  it  is  proved  that  he 
had  no  reasonable  ground  of  suspicion.  Wedge 
y.  Berkeley,  6  A.  ft  E.  663  ;  W.  W.  ft  D.  271  ;  1 
N.  ft  P.  666 ;  6  L.  J.,  M.  C.  86. 

So,  if  he  does  an  unjustifiable  act  (as  in  person 
unjustifiably  arresting  an  indiyidnal),  but  really 
belieyes  that  he  has  a  right  to  do  the  act,  in  his 
capacity  of  justice,  he  is  entitled  to  notice  of 
action.    Ih, 

If  a  justice  acts,  believing  that  his  jurisdiction 
extends  to  the  subject-matter  in  question,  he  is 
entitled  to  notice  of  action,  though  it  may  turn 
out,  on  inyestigation,  to  be  a  case  over  which  no 
justice  of  the  peace  has  jurisdiction.  Jone*  y. 
WilliaiM,  5  D.  ft  B.  654 ;  3  6.  ft  O.  762 ;  1 
Car.  ft  P.  459,  669  ;  3  L.  J.  (0.8.)  K.  B.  112 ;  27 
B.  B.  474. 

If  a  person  claims  a  right  to  act  as  a  justice,, 
he  is  entitled  to  notice  of  action,  although  the 
ground  on  which  the  plaintiff  goes  is  a  denial  of 
such  right.    lb. 

But  a  magistrate  is  not  entitled  to  notice  of 
action  for  a  trespass  oonmiitted  by  him,  where, 
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from  the  circumstances,  the  jmy  think  he  was 
not  acting  bon&  fide  under  an  impression  that 
what  he  did  was  within  the  scope  of  his  duty  as 
magistrate.  James  v.  SannderSy  4  M.  ft  Scott, 
316  ;  10  Bing.  429  ;  3  L.  J.,  M.  0.  105. 

A  disturbance  took  place  in  C.  upon  the  libera- 
tion of  a  prisoner.  A  magistrate  seized  the 
plaintiif  because  he  was  going  towards  the  prison. 
The  plaintifE  was  not  concerned  in  the  disturb- 
ance, which  was  going  on  out  of  sight  of  the 
Slace  where  he  was  seized  by  tlie  magistrate  : — 
[eld,  that  he  was  not  entiUed  to  notice  of  an 
action  of  trespass  brought  against  him  bj  the 
plaintifE  for  the  assault.    1  b. 

An  excise  officer  was  entitled  to  notice  imder 
28  Oteo.  3y  c.  70,  s.  30,  before  an  action  was  brought 
against  him  for  an  act  not  warranted  by  his  official 
capacity,  if  done  bonA  fide  in  the  supposed  execu- 
tion of  his  duty.  Daniel  y.  WUton,  6  Term  Bep.  1 . 

A  constable  who  takes  a  party  into  custody, 
.bon&  fide  beliering  that  he  has  committed  an 
ofEence  against  7  ft  8  Geo.  4,  c.  30  (Malicious 
Trespass  Act,  is  entitled  under  s.  41,  to  notice  of 
action,  although  he  did  not  see  tiie  trespass  com- 
mitted, and  there  is  no  proof  of  any  complaint 
made  to  him  by  the  owner  of  the  property 
injured.  Ballinger  y.  FerrU,  2  Gale,  111 ;  1 
M.  ft  W.  628  ;  1  Tyr.  ft  G.  920  ;  5  L.  J.,  M.  C.  133. 
See  Qo4den  y.  Elphichy  4  Ex.  446  ;  19  L.  J.,  Ex. 
9  ;  13  Jur.  989. 

When  poor  law  guardians  are  acting  in  dis- 
charge of  their  public  duty  they  are  entitled  to 
notice  of  action  in  respect  of  anything  done  by 
them  in  the  discharge  of  such  duty,  imless  it  is 
shown  that  they  haye  acted  mal&  fide  ;  and  it  is 
to  be  assumed,  in  the  absence  of  proof  to  the 
contrary,  that  they  haye  acted  bon&  fide.  Walker 
y.  NottingiMm  Union,  28  L.  T.  308. 

Xiitake  or  XiifBasanoe.] — ^Where  a  bailifE  of  a 
county  court,  under  a  warrant  against  the  goods 
of  A.,  by  mistake  takes  those  of  B.  this  is  an  act 
done  in  pursuance  of  the  act  which  entitles  the 
bailiff  to  notice  of  action  under  9  ft  10  Vict.  c. 
95,  8. 138, 13  ft  14  Vict.  c.  61,  s.  19,  and  15  ft  16 
Vict.  c.  34,  8.  6.  Burling  y.  Harley  3  H.  ft  K. 
271 ;  27  L.  J.,  Ex.  258  ;  4  Jur.  (N.8.)  789. 

By  a  local  act,  a  borough  court  was  empowered 
to  try  **  actions  of  assumpsit,  coyenant  and  debt, 
and  actions  of  trespass  and  troyer,  provided  the 
sum  or  damages  sought  to  be  recoyered  shall  not 
exceed  50/."  And  in  actions  commenced,  "for 
anything  done  in  pursuance  of  that  act,"  notice 
of  action  must  be  giyen.  In  an  action  against 
an  officer  of  the  court  for  neglecting  to  levy, 
find  making  a  false  return  to  a  fieri  facias,  issueid 
on  a  judgment  for  50/.,  and  6Z.  16f.  %d.  for 
damages : — Held,  that  notice  of  action  was  neces- 
sary, part  of  the  cause  of  action  being  for  a  mis- 
feasance in  making  a  false  return.  Ji)ule  v.  Taylor , 
7  Ex.  58  ;  2  L.  M.  ft  P.  615  ;  21  L.  J.,  Ex.  31. 

Pertoiif  improperly  Appointed.]— A  suryeyor 
of  highways  haying  l^en  appointed  by  the  inhabi- 
tants in  vestry,  but  informally,  cut  down,  in  the 
supposed  exercise  of  his  duty  as  surveyor,  a  tree 
which  was  overhanging  the  highway  so  as  to  be  a 
nuisance  to  it : — Held,  that  he  was  entitled  to  the 
protection  of  5  ft  6  Will.  4,  c.  50,  s.  109.  Huggine 
v.  Waydey,  15  M.  ft  W.  357  ;  16  L.  J.,  Ex.  136. 

In  an  action  against  a  person  for  the  penalty 
given  for  acting  as  a  magistrate  without  a  proper 
qufdification,  thedef  endant  is  not  entitled  to  notice 
of  ^t;on.  Wright  v.  HorUm,  Holt,  458 ;  1  Stark. 
400  ;  2  Chit.  25  ;  6  M.ft  S.50  ;  17  B.  B.  665. 


The  7  ft  8  Vict.  c.  19,  after  reciting  that 
"  courts  are  hoiden  in  and  for  sundry  counties, 
hundreds  and  wapentakes,  honoars,  manors,  and 
other  lordships,  liberties  and  franchises,  having 
by  custom  or  charter  jurisdiction  for  the  recovery 
of  debts  and  damages  in  personal  actions,"  pro- 
vides that  the  judge  of  every  such  court  shall 
have  power  to  appoint  persons  to  act  as  bailiffs 
of  the  court,  and  in  the  execution  of  the  process 
thereof  ;  and  that  one  month's  notice  of  actioh 
is  to  be  given  before  any  action  is  commenced 
against  any  bailiff  of  any  such  court  for  any- 
thing done  in  pursuance  of  his  duty  as  such 
bailiff.  The  defendant  acted  as  bailiff  of  a 
borough  court  in  executing  the  process  of  such 
court,  in  aid  of  the  ser]eant-at-mace  of  the 
borough.  Neither  the  defendant  nor  the  serjeant- 
at-maoe  was  appointed  as  bailiff  of  such  court 
by  the  judge  of  the  court :— Held,  that  the 
defendant  was,  therefore,  not  a  bailiff  entitled  to 
notice  of  action  within  7  ft  8  Vict.  c.  19.  Thr- 
rant  v.  Baker,  14  C.  B.  199  ;  2  C.  L.  B.  78 :  23 
L.  J.,  0.  P.  21  ;  18  Jur.  15  ;  2  W.  B.  62. 

Bailiff  reoeiTing  Indemnity.]— The  receiving 
an  indemnity  from  the  execution  creditor  does 
not  deprive  the  bailiff  of  a  county  court  of  his 
right,  under  the  9  ft  10  Vict.  c.  95,  s.  138,  to 
notice  of  action.  Wliite  v.  MorrU,  11  0.  B. 
1015  ;  21  L.  J.,  C.  P.  185  ;  16  Jur.  500. 

Persons  aeting  in  a  Double   Capaeity.]— A 

party  making  a  distress  for  two  causes,  as  to  one 
of  which  he  is  justified  and  entitled  to  notice  of 
action,  is  nevertheless,  liable  in  trespass  as  to  the 
other.    Lament  v.  Southall,  6  M.  ft  W.  416. 

Beplevin.] — ^A  declaration  that  the  defendant 
on  the  plaintiff's  land  took  his  goods  and  detained 
them  against  sureties  and  pledges.  Plea,  that 
the  goods  were  taken  under  a.  warrant  issued  by 
a  justice  of  the  peace  to  enforce  an  order  of 
quarter  sessions  for  payment  of  costs  of  an  appeal 
against  a  poor  rate  :— Held,  that  this  was  an 
action  of  replevin,  and  that  no  notice  of  action 
or  demand  of  the  perusal  of  the  warrant  was 
necessary.  Gay  v.  MaUhews,  4  B.  ft  S.  425  ;  33 
L.  J.,  M.  C.  14  ;  8  L.  T.  674 ;  11  W.  B.  922— 
Ex.  Oh. 

The  Municipal  Corporations  Act  (5  ft  6 
WilL  4,  c.  76),  s.  133,  which,  for  the  protection  of 
persons  acting  in  the  execution  of  that  act,  enacts 
that  *'  all  actions  shaU  be  tried  in  the  county," 
ftc,  and  entitles  the  defendant  in  case  of  success 
to  his  full  costs  as  between  attorney  and  client, 
applies  to  replevin,  although  one  of  the  pro- 
visions of  the  section  by  whidi  a  month's  notice 
of  action  is  to  be  given,  is  not  applicable  to  that 
form  of  action.  Jonee  v.  Johnston,  6  Ex.  133 ;  2 
L.  M.  ft  P.  177  ;  20  L.  J.,  M.  C.  169. 


2.  Acta  done  in  porsnanoe  of  Statute. 

What  are.]  —  A  local  act  for  watching  a 
town  empowered  the  commissioners  therein 
named  to  appoint  a  constable  and  assistant  con- 
stables, *'  for  executing  aU  such  warrants,  as  the 
justices  of  the  peace  acting  for  the  counties 
palatine  of  Lancaster  and  Chester,  or  either  of 
them,  shall  from  time  to  time  direct  to  them  to 
be  executed  within  the  town."  Another  section 
enacted  that  no  plaintiff  should  recover  for  *^  any- 
thing done  in  pursuance  of  the  act "  : — ^Held, 
that  a  constable  appointed  under  the  act,  and 
directed  by  a  warrant  of  a  justice  acting  for  the 
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counties  palatine  to  enter  a  house  and  seize 
goods  under  11  Geo.  2,  c.  19,  s.  7.  was  not  entitled 
to  notice  of  action.  Sluitwell  y.  Hall^  10  M.  &  W. 
623  ;  2  D.  (Br.S.)  667  ;  12  L.  J.,  Ex.  74. 

Aotioas  on  Gontraet] — ^A.  contracted  bj 

deed  with  a  local  board  of  health  to  execute 
works  according  to  a  specification,  and  that  the 
works  should  be  begun,  proceeded  with,  and 
completed  to  the  satisfaction  of  their  surveyor. 
Payment  was  to  be  made  by  instalments,  upon 
the  certificate  of  the  surveyor.  It  was  provided 
that  if  A.,  from  bankruptcy,  insolvency,  or  any 
cause  whatsoever,  should  not  proceed  with  the 
works  according  to  the  satisfaction  of  the  sur- 
veyor, it  should  be  lawful  for  the  boaixl  of  health, 
after  three  days*  notice,  to  employ  other  persons 
to  complete  the  works,  and  that  the  deed  should, 
at  the  expiration  of  the  notice,  be  void  at  the 
option  of  the  board  of  health,  and  the  amount 
already  paid  to  A.  should  be  considered  the  full 
value  of  the  works  which  should  up  to  that  time 
have  been  executed,  and  the  materials  on  the 
premises  should  become  their  property  without 
any  further  payment : — Held,  that  in  an  action 
by  A.  against  the  board  of  h^th  for  not  allow- 
ing him  to  complete  his  contract,  no  notice  of 
the  action  was  requisite  under  11  ■&  12  Vict.  c. 
63,  s.  139,  which  enacts  that  no  writ  shall  be 
sued  out  against  the  local  board  of  health,  or  the 
clerk  or  otiber  person  acting  under  the  direction 
of  the  board,  for  anything  done  or  intended  to 
be  done  under  the  provisions  of  the  act,  until 
one  month  after  notice.  Davies  v.  Swansea 
Corporation,  8  Ex.  808  ;  22  L.  J.,  Ex.  297. 

A .  local  act  directed  that  the  guardians  of  a 
parish  should  be  sued  in  the  name  of  their  vestry 
clerk,  and  required  notice  to  be  given  of  any 
action  for  anything  done  in  pursuance  of  the 
act.  Notice  was  not  necessary  in  an  action  for 
work  and  labour.  The  direction  only  applied 
to  actions  of  tort.  FletcJter  v.  Oreentoood,  4 
D.  P.  0. 166  ;  1  Gale,  34. 

Obstructing  Highway.]— An  action  was 

broug:ht  against  a  surveyor  of  highways  for 
allowing  and  causing  a  heap  of  gravel,  which 
had  been  placed  for  the  purposes  of  the  repair 
of  the  highway,  to  remain  upon  it,  without 
taking  any  care  or  precaution  to  guard  against 
damage  to  persons  passing  along  it,  contrary  tc 
his  duty  in  that  behalf  :— Held,  that  the  action 
was  brought  for  a  thing  done  in  pursuance  of, 
or  under  the  authority  of ,  5  &  6  Will.  4,  c.  60,  and 
therefore,  that  he  was  entitled  to  notice  of  action. 
DavU  V.  OurliMff,  8  Q.  B.  287 ;  16  L.  J.,  Q.  B. 
66  ;  10  Jur.  69.  See  Youn^  v.  Davis,  2  H.  &  C. 
197 ;  10  Jur.  (U.S.)  79 ;  9  L.  T.  145:  11  W.  B. 
735— Ex.  Ch. 

In  pursuance  of  a  resolution  at  a  vestry,  that 
it  would  be  advantageous  if  a  weighing-machine 
were  erected  to  check  the  weight  of  materials 
purchased  by  the  highways,  the  surveyors  caused 
a  machine  to  be  placed  in  the  highway ; — ^Held, 
that  although  the  5  &  6  Will.  4,  c.  50,  gave  no 
express  power  to  erect  weighing  machines,  the 
surveyors  were  acting  in  pursuance  of  the  act, 
so  as^  to  entitle  them  to  notice  of  an  action  for 
injuries  sustained  by  a  party  in  driving  over  a 
heap  of  earth  excavated  for  the  weighing  machine. 
Sardwlck  v.  Moss,  7  H.  &  N.  136  ;  31  L.  J.,  Ex. 
205  ;  7  Jur.  (N.S.)  804  ;  4  L.  T.  802. 

Vegligenoe.]  —  A  Trinity  House  pilot, 

who  in  navigating  a  vessel  negligently  runs 
against  and  damages  another  vessel,  is  not  within 


the  protection  of  the  4  Geo.  4,  c.  126  (Pilot  Act) 
8.  84,  which  enacts  that  all  actions  brought  for 
anything  done  in  pursuance  of  tiie  act  shall  be 
brought  in  the  county  where  the  cause  of  actioQ 
arises.    Lavjson  v.  IhrnUn,  9  G.  B.  64. 

The  plaintiff  was  a  driver  employed  by  con> 
tractors  who  had  contracted  with  Uie  defendants, 
a  metropolitan  vestry,  to  provide  them  with 
horses  and  drivers  for  their  carts  used  in  water- 
ing the  streets  under  the  powers  of  18  &  19  Vict 
c.  120.  The  defendants  negligently  supplied  a 
cart  with  a  defective  axle,  and  by  reason  thereof 
the  plaintiff,  whilst  driving  the  cart  for  the 
purpose  of  watering  the  street,  was  thrown  off 
and  injured: — Held,  that  the  defenduits  were 
entitled  to  notice  of  action  under  25  ft  26  Vict 
c.  102,  s.  106,  because  the  supply  of  the  water- 
cart  to  the  plaintiff  for  the  purpose  of  watering 
the  streets  was  a  thing  '*  done  or  intended  to  be 
done"  under  the  powers  of  the  vestiy  under  the 
act  empowering  them  to  water  the  streets. 
JBduMrds  v.  St,  Mary,  Islington,  68  L.  J.,  Q.  B. 
166  ;  22  Q.  B.  D.  338  ;  60  L.  T.  725  ;  37  W.  B. 
347  ;  63  J.  P.  180— C.  A. 

An  act  for  paving  a  town  enacted,  that  no 
plaintiff  shall  recover  in  any  action  against  the 
commissioners  for  anything  done  or  to  be  done 
in  pursuance  or  under  the  authority  of  the  act, 
unless  notice  in  writing  shall  have  been  given  to 
them.  The  commissioners  were  sued  for  an 
injury  occasioned  by  the  negligence  of  some 
paviors,  their  servants: — Held,  that  they  were 
entitled  to  notice  of  action.  MoMn  v.  Birlumr 
head  Improvement  Commissioners,  6  H.  ft  N.  72  ; 
29  L.  J.,  Ex.  407  ;  2  L.  T.  632. 

The  building  of  a  police  station  is  an  act  done 
by  justices  in  the  execution  of  their  office ;  and  the 
justices,  if  sued  for  negligence  in  the  building  or 
maintaining  thereof,  and  for  damage  arising 
therefrom,  are  entitled  to  the  protection  afforded 
by  11  ft  12  Vict  c.  44.  ffardy  v.  Mrth  Riding 
JJ.,  60  J.  P.  663. 

By  a  railway  act,  a  company  wdB  empowered 
to  make  and  maintain  a  railway;  all  persons 
were  to  have  liberty  to  use  the  same,  with 
carriages  properly  constructed,  upon  payment  of 
toUs ;  and  the  company  was  empowered  to  pro- 
vide locomotive  engines  and  carriages  for  the 
conveyance  of  goods  and  passengers.  It  enacted, 
that  no  action  should  be  brought  against  any 
person  for  anything  done  or  omitted  to  be  done 
in  pursuance  of  the  act,  without  notice : — ^Held, 
that  the  company  was  not  entitled  to  notice 
where  an  action  was  brought  against  them  for 
negligence  in  carrying  a  passenger,  as  they  were 
sued  merely  as  carriers,  and  not  for  anything 
done  or  omitted  under  the  act  Carpus  ▼. 
L.  B,  ^  S.  a  My.,  6  Q.  B.  747  ;  D.  ft  M.  608 ;  3 
Bailw.  Gas.  692  ;  13  L.  J.,  Q.  B.  133  ;  8  Jur.  464. 

A  railway  company  was  empowered  by  act  of 
parliament  to  carry  goods  and  passengers  on  the 
railway,  and  to  keep  in  repair  the  fences  of  the 
same.  The  act  contained  a  clause,  that  no  action 
should  be  brought  against  the  company  for  any- 
thing done  or  omitt^  to  be  done  in  pursuance  of 
the  act,  unless  fourteen  days'  previous  notice  of 
action  was  given  of  such  intention.  The  com- 
pany undertook  to  carry  some  horses  by  the 
railway,  but  in  consequence  of  the  fences  of  the 
railway  having  broken  down,  the  train  was 
upset  and  the  horses  injured : — Held,  that  the 
company,  being  sued  in  its  capacity  of  carriers, 
was  not  entitled  to  notice  of  action.  Palmer  v. 
Grand  Junetien  By,,  4  M.  ft  W.  749  ;  7  D.  P.  O. 
232  ;  8  L.  J.,  Ex.  129. 
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VniMUiM.]  —  The  Metropolitan    Police 

Act,  2  &  3  Vict.  c.  47,  having  created  several 
aces  misdemeanours,  inflicts  a  penalty,  on  sum- 
mary conviction,  in  various  otner  offences,  and 
among  them  the  laying  shells  on  a  thoroughfare. 
It  likewise  enacts,  that  any  person  foand  com- 
mitting any  offence  punishable  either  upon  indict- 
ment or  as  a  misdemeanour  upon  summary  con- 
viction by  virtue  of  the  act  may  be  apprehended 
by  the  owner  of  the  property  on  or  with  respect 
to  which  the  offence  shall  be  committed,  or  by 
his  servant,  or  any  person  authorised  by  him, 
and  detained  until  he  can  be  delivered  to  a  con- 
stable ;  and  notice  in  writing  must  be  given  of 
All  actions  against  any  person  for  anything  done 
in  pursuance  of  the  act.  A  person  employed  by 
the  owner  to  keep  clean  a  tnoroughfare,  finding 
that  another  person  was  in  the  habit  of  laying 
oyster-sheUs  upon  it,  consulted  an  inspector  of 
police,  and  by  his  advice  gave  that  party  into 
custody.  An  action  having  been  brought : — 
Held,  that  the  defendant  was  entitled  to  notice 
of  action,  this  being  an  act  done  in  pursuance  of 
the  statute.  Banvers  v.  Morgan,  1  Jur.  (N.B.) 
1051  ;  4  W.  R.  21. 

Obitmoting  Canal.] — A  railway  com- 
pany was  empowered  to  divert  a  canal ;  and  it 
was  enacted  that,  if  by  any  accident  or  in  the 
execution  of  any  works  authorised  by  the  act 
{otherwise  than  from  the  neglect  or  mismanage- 
ment of  the  canal  company),  or  by  reason  of  &e 
bad  state  of  repair  of  the  railway  company's 
works,  the  canal  should  be  so  obstructed  that 
boats  could  not  pass,  the  railway  company  should 
pay  the  canal  company,  by  way  of  ascertained 
damages,  lOZ.  at  least  for  every  hour  during 
which  the  obstruction  should  continue,  and  if  it 
should  continue  beyond  seventy-two  consecutive 
hours,  or  should  have  been  occasioned  by  any 
wilful  act  of  the  railway  company,  then  at  20^. 
per  hour  at  least  by  way  of  ascertained  damages  ; 
and  that,  in  default  of  payment  on  demand  on 
the  railway  company's  treasurer,  the  canal  com- 
pany might  recover  the  sum  by  action.  It  was 
also  enacted  that  no  action  should  be  brought 
for  anything  done  or  omitted  to  be  done  in  pur- 
suance of  the  act,  or  in  the  execution  of  the 
powers  or  authorities  given  by  it,  without  twenty 
days*  notice  : — Held,  that  an  action  for  liquidated 
damages  incurred  by  obstructing  the  canal  was 
an  action  for  something  done  in  pursuance  of 
the  act,  and  that  the  limitation  clause  applied. 
Xennet  and  Avon  Canal  v.  0,  W,  My.,  7  Q.  B. 
824;  4  Railw.  Cas.  -  -  - 
Jur.  788. 


90;   14  L.  J.,  Q.B.  325;  9 


SzoeitlTe  Charges  by  Bailwayi.] — By 

a  railway  act  it  was  enacted,  that  no  action 
should  be  brought  for  anything  done,  or  omitted 
to  be  done,  in  pursuance  of  the  act,  or  in  the 
execution  of  the  powers  or  authorities  given  by 
the  act,  unless  twenty  days'  previous  notice  in 
writing  should  be  given.  The  company  having, 
contrary  to  the  provisions  of  the  act.  made 
excessive  charges  lor  the  carriage  of  goods,  and 
claimed  and  received  the  amount  of  such  charges 
from  the  plaintiff : — ^Held,  that,  in  an  action  for 
money  had  and  received,  to  recover  the  sums  so 
extorted,  the  company  was  entitled  to  notice  of 
action.  £ent  v.  0.  W.  By.,  3  C.  B.  714 ;  4  Bailw. 
Cas.  699  ;  4  D.  &  L.  481  ;  16  L.  J.,  C.  P.  72. 

Action  against  a  railway  company  for  money 
feoeived  by  the  company  for  the  use  of  the 
plaintiff.    Plea,  no  notice  of  action.     The  action 


was  for  overcharges.  By  a  section  of  the  com- 
pany's act,  no  action  shall  be  brought  for  any- 
thing done  in  pursuance  of  the  act,  unless  notice 
in  writing  is  given  to  the  company.  After 
verdict  for  the  company : — ^Held,  that  the  plea 
was  bad  for  not  averring  that  the  action  was  for 
a  thing  done  in  pursuance  of  the  act ;  and  that 
the  section  did  not  apply  to  such  an  action. 
Oarton  v.  G.  W,  By.,  BL  BL  &  EL  837 ;  28 
L.  J.,  Q.  B.  821  ;  6  Jur.  (N.8.)  1244 ;  7  W.  R. 
478— Ex.  Ch. 

Aet  paiMd  mbsaqutntly.] — The  effect 

of  the  Public  Health  Act,  1875,  which  makes 
improvement  commissioners  under  local  acts 
urban  sanitary  authorities,  is  to  reconstitute 
them  as  new  bodies  under  the  act,  vesting  in 
them  as  such  new  bodies  the  powers  given  by 
the  local  acts  as  well  as  those  given  by  the 
public  health  act ;  and  such  commissioners  in 
subsequently  doing  any  act  in  the  exercise  ot 
the  powers  originally  conferred  by  their  local 
acts  are  acting  under  the  Public  Health  Act, 
1875,  and  consequently  are  entitled  in  respect 
of  such  act  to  any  protection  or  privilege  given 
by  that  act  to  members  of  local  authorities 
acting  imder  its  provisions.  Lea  v.  Facey,  56 
L.  J.,  Q.  B.  536  ;  19  Q.  B.  D.  362  ;  58  L.  T.  32  ; 
36  W.  R.  721  ;  61  J.  P.  766— C.  A. 

Sect.  19  of  1  &  2  WilL  4,  c.  41,  by  which,  in 
all  actions  for  anything  done  in  pursuance  of 
that  act,  the  venue  is  to  be  local,  and  the  defen- 
dant to  receive  notice  of  action,  applies  only  to 
such  acts  as  a  constable  might  at  the  date  of  the 
statute  have  been  called  upon  to  perform ;  there- 
fore the  section  does  not  apply  in  the  case  of  a 
constable  acting  under  the  Contagious  Diseases 
(Animals)  Act,  1878.  Bryton  v.  Buuell,  54 
L.  J.,  Q.  B.  144  ;  14  Q.  B.  D.  720 ;  62  L.  T.  208 ; 
33  W.  R.  34  ;  49  J.  P.  293— C.  A. 


Blander.] — At  a  meeting  of  the  London 


County  Council  neld  for  the  purpose  of  hearing 
applications  for  music  and  dancing  licences, 
upon  the  plaintiffs  applying  for  a  renewal  of 
sach  a  licence  for  a  place  of  entertainment 
belonging  to  them,  the  defendant,  a  member  of 
the  council,  stated  that  he  had  been  to  the  place 
in  question,  and  had  witnessed  a  most  indecent 
performance  there,  and  gave  that  as  his  reason 
for  voting  against  the  renewal.  In  an  action  of 
slander  brought  by  the  plaintiffs  in  respect  of 
such  statement : — Held,  that  the  defendant  was 
not  entitled  to  notice  of  action  under  ss.  8  and  9 
of  11  &  12  Vict.  c.  44,  words  spoken  not  being 
*^ anything  done"  within  the  meaning  of  those 
sections.  Boyal  Aquarium  v.  Parkinson,  61 
L.  J.,  Q.  B.  409 ;  [1892]  1  Q.  B.  431 ;  66  L.  T. 
513  ;  40  W.  R.  450  ;  56  J.  P.  404— C.  A. 

To  an  action  for  slander,  the  defendant  pleaded 
that  the  words  were  spoken  while  he  was  acting 
as  clerk  of  the  markets  of  Dublin,  and  in  pur- 
suance of  statutes  entitling  him  to  a  month's 
notice  of  action  for  any  act  done  in  pursuance 
of  them,  and  that  no  notice  was  given : — Held, 
good,  and  that  words  spoken  whilst  acting  in 
pursuance  of  the  statutes  were  as  mvLoh  within 
their  protection  as  acts  done.  Murray  v. 
M'Smney,  Ir.  R.  9  C.  L.  645. 

Omiision.] — ^An  omission  to  do  something 

which  ought  to  be  done  in  order  to  the  complete 
performance  of  a  duty  imposed  upon  a  public 
body  under  an  act  of  parliament,  or  the  con- 
tinuing to  leave  any  such  duty  unperformed. 
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Where  a  statutory  protecuon  is  gi  ven  to  peisoM 
jiaving  acted  in  pursuance  o£  the  statute,  a  party 
is  not  entitled  to  the  protection  merely  because 
be  believed,  bonA  fide,  that  he  was  so  acting. 
There  must  be  reasonable  ground  for  the  belief. 
Cbnil  V.  ClipperUn.  10  A.  i  E.  682  ;  3  P.  &  D. 
B60  ;  8  i^  J.,  Q.  B.  268. 

J£  the  party  acted  under  a  reasonable  though 
miataken  pereuaBion,  from  appearances  that  the 
facts  were  such  as  made  bis  proceeding  justifiable 
by  the  statute,  be  is  entitled  to  protection  though 
the  real  facts  were  such  that  the  statute  cleaily 
aSords  no  justification.    lb. 

Trustees  of  a  paving  act  were  entitled  to  notice 
of  action  for  anything  done  in  pursuance  of  the 
act.  They  were  antborised  to  abate  any  hog-sty, 
necessary  house,  or  nuisance  in  the  parish,  on 
complaint  of  any  inhabitant :  —  Held,  that, 
vvhether  a  brothel  was  a  nuisance  within  the 
meaning  of  this  provision  or  not,  if  the  trustees 
took  steps  to  put  down  such  a  house  bona  fide, 
t.her  were  entitled  to  nntim  nf  lurHnn     AWWi  • 


tl  1  K»k  a,.??'  a,  oSr  ^'•^^ 

tb     „,      ,,     "a,  enOtS™»M~a5rt'S™- 


meaniiig  of  tbia  proviaion  or  not,  i(  the  tniateea 

took  BMps  to  pat  down  euch  a  honae  bona  fide,  oat                   -  ,  ■«  j,    r     w  "  .^  *  x     ™    — 

they  wore  entitled  (o  notice  of  notion.   A'arri,,,      iln,^„,                        ■'  Ex,  25)3  .  -h;  702  j 

g„M,3^P.SD.St3;10i.tKl.8i8Lj,  f.e'°.S'jX"''""l«y  .0.  ""■ 

SSr.i;S7ni-.\J-&,2,-c,|t.|g,™w^W^g 


liS  in       "'"  'l  P"™"<»  »■  "•  •« 
tS^eenr^^-'-W'^^f  t  irw.  B.T,r 

«».d„.  ..p»..4.-^,-i'-rs.--  g-TCihBl^tsi-yi^i^ 
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Therefore,  where  24  k  25  Vict,  a  96,  s.  103, 
proYlded  that  any  person  found  oommitting  any 
offence  punishable  either  upon  indictment  or 
upon  summary  conviction,  by  yirtue  of  that  act, 
might  be  immediately  apprehended  without  a 
warrant,  and  s.  118  also  required  notice  of  action 
for  anything  done  in  pursuance  of  the  act,  in  an 
action  by  the  plaintiff,  a  shop-woman  of  the 
defendant,  for  giving  her  into  custody  on  the 
charge  of  stealing  a  florin  : — Held,  that  it  would 
not  have  been  sufficient  to  leave  to  the  jury  the 
question  whether  the  defendant  honestly  believed 
that  the  plaintiff  had  wrongfully  taken  the  florin, 
and  that  in  giving  the  plaintiff  into  custody  he 
was  executing  a  legal  power,  but  the  question 
ought  also  to  be  left  to  the  jury  whether  the 
defendant  believed  that  the  plaintiff  had  been 
found  oommitting  the  offence.    lb. 

To  entitle  a  defendant  to  notice  of  action 
under  a  statute,  he  must  honestly  intend  to  put 
the  law  in  motion,  and  really  believe  in  the  exist- 
ence of  a  state  of  facts  which,  if  it  existed,  would 
have  justified  him  in  doing  as  he  did.  Heath  v. 
Sretoer,  15  C.  B.  (N.8.)  803 ;  9  L.  T.  663. 

In  an  action  for  false  imprisonment  for  giving 
the  plaintiff  into  custody  on  a  charge  of  larceny, 
the  defendant  set  up  as  a  defence  that  he  had 
had  no  notice  of  action,  to  which  he  was  entitled 
under  s.  113  of  24  &  25  Vict.  c.  96  ;  for  that  he 
had  caused  the  plaintiff  to  be  arrested  under 
B.  103,  believing  he  had  found  her  committing 
a  felony.  The  jury  found  that  she  had  not  com- 
mitted the  felony,  but  that  the  defendant  bonft 
fide  believed,  and  on  reasonable  grounds,  in  the 
existence  of  facts  which  would  have  justified 
him  in  noting  as  he  had  done.  On  this  finding 
the  verdict  was  entered  for  the  defendant.  The 
plaintiff  had  not  been  apprehended  on  the  spot 
where  the  defendant  believed  he  had  found  her 
oommitting  the  felony,  and  the  question,  whether 
or  not  she  had  been  **  immediately  apprehended," 
had  not  been  left  to  the  jury : — Held,  that  this 
was  a  question  of  fact  for  the  jury  which  ought 
to  have  been  left  to  them,  and  that  there  must 
therefore  be  a  new  trial.  Griffith  v.  Ihylar,  46 
L.  J.,  C.  P.  152  ;  2  C.  P.  D.  194  ;  36  L.  T.  5  ;  25 
W.  B.  196— C.  A. 

By  the  Larceny  Act,  1861  (24  Sc  25  Vict.  c.  96, 
s.  103),  any  person  found  committing  a  theft  may 
be  inunediately  apprehended  without  a  warrant, 
and  by  s.  113  notice  of  action  must  be  given 
before  anyone  can  be  sued  for  anything  done  in 
pursuance  of  the  act : — Held,  that,  to  entitle  a 
person  to  such  notice  of  action,  it  is  sufficient  if 
he  honestly  believed  that  the  person  whom  he 
apprehended  was  found  by  him  committing  a 
theft,  and  that  if  he  might  have  so  believed,  it 
is  no  reason  for  disentitling  him  to  such  notice 
that  a  jury  might  think  there  was  no  reasonable 
ground  for  his  so  believing.  Xiitg  v.  Chamherlain^ 
40  L.  J.,  C.  P.  273  ;  L.  B.  6  C.  P.  474 ;  24  L.  T. 
786  ;  19  W.  B.  931. 

Where  a  plaintiff,  under  a  claim  of  right,  had 
taken  forcible  possession  of  premises,  and  com- 
mitted several  outrageous  acts,  the  attorney  of 
the  owner  of  the  premises  having  been  sent  for 
on  the  following  day,  gave  the  plaintiff,  whom 
he  found  still  on  the  premises,  in  charge,  under 
7  &  8  Oeo.  4,  c.  30 :— Held,  that  although  not 
justified  in  so  doing,  he  was  entitled  to  notice  of 
action.  Ginn  v.  Clipperton,  2  P.  &  D.  560 ;  10 
A.  k.  £.  582  ;  8  L.  J.,  Q.  B.  268.  S.  P.,  Beeohtfv 
Y.  Sidt^t,  9  B.  &  C.  806  ;  4  M.  &  By.  634  ;  8  L.  J. 
(0.8.)  K,  B.  71. 

A  fenreevd    having  the  care  of  lands  over 


which  the  plaintiff  was  making  a  road,  asked 
him  by  what  authority  he  acted ;  the  plaintiff 
said,  by  authority  of  the  magistn  tss,  but  did  not 
exhibit  any  warrant,  whereupon  the  defendant 
apprehended  and  took  him  before  a  magistrate  : 
— Held,  that  he  was  entitled  to  notice  of  action 
under  7  k  8  Oeo.  4,  c.  30,  s.  41,  although  the 
plaintiff  was  not  committing  a  malicious  injury. 
WHffht  V.  Walts,  5  Bing.  836 ;  2  M.  &  P.  613 ; 
3  Car.  &  P.  96  ;  7  L.  J.  (0.8.)  M.  C.  60  ;  30  B.  B. 
622. 

Under  24  k  25  Vict.  c.  96,  ss.  103  and  113,  the 
two  questions  to  be  answered  in  the  affirmative, 
in  order  to  entitle  a  defendant  to  notice  of 
action,  are,  first,  did  he  honestly  believe  that  the 
person  whom  he  has  given  in  charge  had  com- 
mitted a  felony ;  and,  secondly,  that  the  same 
person  had  been  found  committing  it.  Wynyard 
V.  Marki,  16  L.  T.  591. 

A.,  by  the  direction  of  his  tenant,  arrested  on 
a  Sunday  two  men,  one  of  whom  had  just  before 
wilfully  broken  one  of  his  windows,  and  locked 
them  up  for  two  hours  in  a  room  of  the  house. 
The  man  who  had  committed  the  damage  after- 
wards brought  an  action  against  A.  for  false 
imprisonment: — Held,  that  A.  was  entitled  to 
notice  of  action  under  the  7  k  S  Ueo.  4,  c.  80, 
s.  41.  Jones  v.  Howell,  29  L.  J.,  Ex.  19  ;  8  W.  B. 
151. 

A  party  having  apprehended  another,  and  pro- 
ceeded against  him  before  a  justice,  under  7  kS 
Geo.  4,  c.  30,  s.  24,  for  a  malicious  injury  to 
property,  the  justice  dismissed  the  complaint, 
being  of  opinion  that  the  party  charged  had 
acted  under  a  reasonable  supposition  of  right. 
An  action  being  brought  for  the  arrest : — Held, 
that  the  defen(£int,  if  he  acted  under  a  bon&  fide 
belief  that  the  case  fell  within  the  statute,  was 
entitled  to  notice  of  action ;  and  that,  in  d^ault 
of  notice,  the  jury  might  properly  be  directed  to 
find  for  the  defendant,  if  they  thought  that  he 
had  acted  bon&  fide.  Eeed  v.  Cowmeadow,  6 
A.  k  E.  661 ;  7  Car.  k  P.  821. 

A  plaintiff,  who  was  lessee  for  an  unexpired 
term  of  years  of  a  house,  of  which  the  defendant 
was  the  reversioner,  being  in  prison,  and  a 
quarter's  rent  being  in  arrear,  the  defendant 
took  possession  of  the  house,  whereupon  the 
plaintiff's  wife  broke  some  of  the  windows,  for 
the  purpose  of  obtaining  admission.  The  defen- 
dant gave  her  into  custody,  and  charged  her, 
under  7  &  8  Geo.  4,  c.  30,  s.  24,  with  breaking 
four  panes  of  glass.  No  notice  of  action  had 
been  given,  and  the  question  of  bona  fides  was 
not  submitted  to  the  jury: — ^Held,  that  the 
defendant  was  entitled  to  notice  of  action,  if  he 
bon&  fide  believed  himself  entitled  to  give  the 
wife  into  custody ;  and  that,  as  the  question  of 
bona  fides  had  not  been  left  to  the  jury,  there 
ought-to  be  a  new  trial.  Horn  v.  Thornboraughf 
3  Ex.  846  ;  18  L.  J.,  Ex.  349. 

In  an  action  by  a  tenant  against  his  landlord 
for  a  malicious  charge  of  felony,  under  s.  45  of 
7  &  8  Geo.  4,  c.  29,  for  stealing  fixtures  let  to 
him,  it  is  not  necessary  to  give  a  notice  of  action. 
Dowell  V.  BenningfiMj  Car.  k  M.  9. 

In  an  action  for  imprisoning  a  party  upon  a 
charge  of  felony  under  7  &  8  Geo.  4,  c.  29,  s.  44, 
in  pulling  down  part  of  a  house,  and  selling  the 
materials : — Held,  that  the  defendant  was  within 
the  protection  of  s.  75,  if  he  bonA  fide  thought 
he  was  acting  in  pursuance  of  the  act ;  and  that 
the  jury  was  properly  directed  to  find  whether 
or  not  he  did  so  think.  Rtidd  v.  Seott,  2  Scott 
(K.R.)  631 ;  9  L.  J.,  M.  C.  97. 
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An  owner  of  property  is  not  justified  in  giving 
a  person  into  custody  found  (popularly  speaking) 
committing  a  nuisance  against  his  premises,  nor 
is  he  entitled  to  notice  of  action  for  having  done 
so,  unless  he  is  fairly  justified  in  believing  that 
the  person  had  the  intention  to  soil  or  deface 
them  within  the  2  &  3  Vict,  c  47,  s.  64,  or  the 
intention  to  commit  damage  or  injury  or  spoil 
to  them  within  the  24  k  25  Vict  c«  97,  s.  52. 
BayUy  v.  Aldredj  10  L.  T.  623. 

Xziftenoe  of  Aet  unknown.]  —  In  order  to 
entitle  a  party  to  notice  of  action  for  a  thing 
done  in  pursuance  or  in  the  execution  of  an  act 
of  parliament,  it  is  not  necessary  that  he  should, 
at  the  time  of  doing  the  act,  be  cognisant  of  the 
existence  of  the  act  giving  him  such  protection, 
or  that  he  should  be  acting  strictly  in  the  execu- 
tion of  it.  Read  v.  Cbker,  13  C.  B.  860 ;  1 
C.  L.  R.  746  ;  22  L.  J..  C.  P.  201 ;  IT  Jur.  990 ; 
1  W.  R.  413.  S.  P.,  Danvert  v.  Morgan^  1  Jur. 
(N.8.)  1051  ;  4  W.  R.  21. 


Honest  Belief  must  be  poitlble.]— Where  a 
statute  provides  that  before  an  action  is  com- 
menced against  any  person  for  anything  done 
in  pursuance  of  the  statute  notice  of  action 
shall  be  given,  in  order  to  entitle  a  defendant  to 
such  notice,  on  the  ground  that  "  he  honestly 
believed  in  the  existence  of  those  facts  which,  if 
they  had  existed,  would  have  afforded  a  justifica- 
tion under  the  statute,"  the  facts  of  the  case 
must  at  least  be  such  that  he  could  so  honestly 
believe,  and  such  as  to  afford  evidence  to  go  to  the 
jury  that  he  did  so.   Zeete  v.  IfaH,  37  L.  J.,  C.  P. 
157 ;  L.  R.  3  C.  P.  322 ;  18  L.  T.  292 ;  16  W.  R.  676. 
The  defendant  hearing  at  night  a  noise,  and 
fleeing  a  man  at  the  back  door  of  his  house, 
l)elieyed  that  an  attempt  was  being  made  to  break 
into  it,  and  acting  on  that  belief,  and  on  bis  wife 
telling  him  that  the  plaintiff  was  the  man,  he 
pve  the  plaintiff,  a  respectable  neighbour,  who 
happened  to  be  passing  the  front  of  the  house 
ft-    *®,  *^™^'  ^^*^  custody.     In  a^  action  for 
this  false  imprisonment,  the  defendant  pleaded 
jot  guilty  by  statute  24  &  26  Vict  c    96,  which 
py  s.  113  requires,  in  actions  for  anvthing  done 
in  pursuance  of  the  act,  notice  of  action  to  be 
given  .--Held,  that,  an  attempt  to  bre^l^  i^*o  » 
house  not  being  an  offence  withiS  ?bS^act,  the 
^^f^^^nt  did  not  believe  i^a  1^^    of  facts 
which,  if  it  had  existed,  woSd  halt^^orded  a 

i^-nffV^'^  ^^^^  *^^  «<^t,  and  wa?!^erefore  not 
entitled  to  notice.    lb,  ^  ther^'- 

The  defendant  purcJhased  somo  *,-«i<>  of  the 

plaintiffs,  itinerant  vendors  ^?!,.*!^i-ed  them 

to  take  it  to  his  re8idence?whe^lt^l<^  P^^^ 

for.     The  fruit  was  ac^rSfnrfy  r^eS    to  his 

house,  and  there  paid  for  bv  f  «  ^J^^r  on  the 

pUintiffs  presenting  the  d^ndanfs    order  to 

that  effect.   The  defendant^t^^'uo^e  about 

three  hours  afterwards,  whenXSe  ui^de'"  the 

l'!JXTl''?u^^^^I^^^^^^seuVaidtlepli'i«ti«8, 

Mid  that  they  hnd  been  paid  twice,  as  soon  as  he 

learnt  that  the  butler  had  paid  them,  Ue  sent  a 

constable  after  them,  who  found  them   seven 

hours  later  in  the  same  day  at  a  town  fiv©  miles 

from  the  defendant's  residence,  and  there  arrested 

them  on  a  charge  of   obtaining  money  under 

false  pretences.    Any  person  found  committing 

such  offence  may,  by  24  &  25  Vict.  c.  96,  s.  103, 

be  immediately  apprehended  without  warrant, 

and  s.  113  gives  the  protection  of  notice  before 

action  for  anything  done  in  pursnance  of  that 

act  :^Held,  that  the  defendant,  thongh  he  acted 


bonA  fide,  could  not  believe  that  he  was  ar:  enting 
the  plaintiffs  immediately  they  had  been  found- 
committing  the  offence  with  which  they  were 
charged,  and  that,  therefore,  he  was  not  entitled 
to  the  protection  of  s.  118.  Downing  y.  Capel, 
36L.j!,M.  C.  97;  L.R.2  C.  P.  461  ;  16  L.  T. 
323;  15W.B.745.  ^  ^^ 

A.  had  communicated  to  B.  &  Co.,  who  were  dis- 
tilleis,  a  method  of  rectifying  spirits,  and  they 
were  to  pay  him  an  annuity,  and  sixpence  a 
gallon  on  all  spirits  rectified  by  his  method,  and 
to  keep  an  account.  A.  having  a  sum  dne  to  him, 
B.  &  Co.  offered  to  pay  it  at  their  solicitor  s  office, 
and  to  produce  the  account  there.  A.  sent  B.  & 
Co.  a  letter,  stating  that  he  should  come  to  the 
distillery  for  a  sight  of  the  account  and  for  pay- 
ment, to  which  G.,  one  of  the  firm  of  B.  &  Co., 
replied  by  letter,  stating  that  if  A.  came  to  the 
distillery  and  either  rang  or  knocked  he  would 
be  punished.  A.  went  to  the  distillery  (which 
was  within  the  metropolitan  police  district),  and 
cently  rang  the  gate-bell,  when  H.,  who  was  the 
cashier  of  the  firm,  gave  A.  into  the  custody  of 
a  policeman  on  a  charge  of  having  rung  the  bell, 
contrary  to  the  2  &  3  Vict.  c.  47,  s.  64  :— Held,  in 
an  action  for  false  imprisonment  by  A.  against 
G.  and  H.,  that  this  was  not  a  case  within  that 
act,  and  that  G.  and  H.  were  not  justified  under 
that  act,  and  that  they  were  not  entitled  to 
notice  of  action.    Home  v.  QHmhle,  Car.  &  M. 

17. 

A  woman  having  been  taken  into  custody  on 
a  charge  of  concealing  the  birth  of  her  illegiti- 
mate child,  a  justice  of  the  peace  made  an  order 
for  the  examination  of  her  person,  under  which 
order  she  was  examined  by  a  medical  man.    In 
an  action  against  him  for  an  a^aanlt,  there  being 
no  authority  at  common  law  or  by  statute  to 
make  the  order  -.—Held,  that  he  was  not  entitled 
to  notice  of  action  under  11  &  12  Vict.  c.  44,  a.  9 
(which  provides  for  the  givmg  of  notice  before 
any  action  against  a  justice  of   the  peace  for 
anything  done  by  him  in  the  execution  of  his 
office),  inasmuch  as  though  he  might  have  acted 
bon&  fide,  in  the  belief  that  he  had  authority  to 
make  the  order  for  her  examination,  there  was 
nothing  in  fact  on  which  he  could  ground  such 
belief.     Agnew  v.  Joh9on,  47  L.  J.,  M.  C.  67  ; 
13  Cox,  C.  C.  625. 


Bervaat  A^«ii«^«g  to  have  Authority  of  Ownar.! 

—Where  a  defendant  claims  the  protection  ot 
7  &  8  Geo.  4,  c.  30,  as  having  acted  within  s.  %^ 
as  the  owner's  servant,  or  by  the  owner's  authority* 
in  arresting  the  plaintiff,  the  jury  should  be  ask^^ 
not  only  whether  the  defendant  acted  bonft  fid^^ 
but  also  whether  he  had  a  reasonable  belief  thj^^ 
he  was  servant  of,  or  had  the  authority  of  tYr:3e 
owner.    Xine  v.  Eoer^hM,  10  Q.  B.  148  :  16  L  ZJ. 
Q.  B.  271  ;  11  Jur.  673. 

^•riott  acting  when  disqualilled.]— A  pere«^ 
who  is  in  fact  disqualified  from  being  a  meni.">^ 
of  a  local  authority,  but  who  acts  in  the  \p£>^ 
fide  belief  that  he  is  a  member,  is  entitlol-    ^ 
notice  of  action  under  s.  264  of  the  Public  HegW^^ 

fo^^A^57^-  ^*  ^-  ^^"^^  ^  ^-  Jm  q.  b  &  :^6; 

19  Q.  B.  B.  352 ;  58  L.  T.  32  ;  35  W.  K.  721  s^  51 
J.  P.  756 — C.  A.  ""^ 

Contractor  or  Builder.]— The  defendant  wm 
a  contractor  engaged  in  making  a  ae^er  *  T 
vestry ;  one  of  his  men,  who  was  empW^'^J 
take  care  of  a  horse  and  cart,  and  who  had  no 
"elit  to  go  home  to  dinner  or  leave  the  boiae 
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and  cart,  took  them  to  hU  house  and  left  them 
outside  whilst  he  was  having  his  dinner ;  the 
horse  ran  away  and  damaged  the  plaintilTs 
Tailings :  —  Held,  that  the  defendant  was  not 
entitled  to  notice  of  action  under  s.  106  of  the 
Metropolis  Management  Act,  1862.  W/uUman 
V.  Pearson,  37  L.  J.,  C.  P.  166  ;  L.  R.  8  C.  P. 
422  ;  18  L.  T.  290 ;  16  W.  R.  649. 

The  defendant  contracted  with  the  metro* 
politan  board  of  works  to  make  a  new  sewer 
to  the  satisfaction  of  the  engineer  of  such  board, 
and  in  the  course  of  carrying  out  such  contract 
he  made  a  dam  across  the  old  sewer  to  keep  back 
the  sewage,  and  unintentionally  neglected  suffi- 
ciently to  pump  out  the  sewage,  so  that  on  three 
separate  occasions  it  entered  the  plaintilTs  house 
and  injured  it : — Held,  that  the  defendant  was 
entitled  to  notice  of  action  under  s.  106  of  the 
Metropolis  Mansgement  Act,  1862,  as  the  injury 
complained  of  was  the  result  of  "  an  act  done  or 
intended  to  be  done  under  the  powers  of  such 
board,"  by  a  contractor  acting  under  their  direc- 
tion, within  the  meaning  of  such  section.  Paul- 
turn  V.  Thirst,  36  L.  J.,  C.  P.  225  ;  L.  R.  2  C.  P. 
449  ;  16  L.  T.  324  ;  15  W.  R.  766. 

The  defendant  contracted  with  a  local  board 
of  health  to  dig  wells  for  them  according  to  a 
specification  prepared  by  the  surveyor,  the  works 
to  be  done  to  the  satisfiiiction  of  such  surveyor, 
and  the  digging  to  be  done  entirely  under  his 
direction ;  the  surveyor  to  have  power,  if  he 
considered  the  materials  or  works  improper,  of 
making  the  contractor  remove  them,  or  of 
removing  them  at  the  contractor's  expense,  and 
of  ordering  the  dismissal  of  workmen  with  whom 
he  should  be  dissatisfied,  or  of  dismissing  them 
himself ;  the  board  to  have  the  power  of  making 
alterations  and  additions.  The  defendant  was 
sued  for  having  left  a  hole,  excavated  in  working 
one  of  the  weUs  in  a  highway,  without  light  by 
night,  whereby  a  party,  who  was  driving  a 
carriage  along  the  highway,  fell  into  the  hole, 
and  was  bruised,  and  his  carriage  injured : — 
Held,  that  the  defendant  was  entitled  to  notice 
of  action  under  the  11  &  12  Vict.  c.  68,  s.  139. 
Newton  v.  MIU,  5  £1.  &  Bl.  115  ;  24  L.  J.,  Q.  B. 
337  ;  1  Jur.  (N.8.)  850 ;  3  W.  R.  476. 

By  the  Metropolitan  Building  Act,  18  &  19 
Yict.  c.  122,  s.  108,  no  writ  or  process  shall  be 
sued  out  against  any  district  surveyor  or  other 
person  for  anything  done  or  intended  to  be  done 
under  the  provisions  of  the  act  till  one  month 
aitier  notice  of  action : — Held,  that  the  words 
**or  other  person"  were  restricted  to  a  class,  and 
intended  to  protect  persons  of  the  same  class  as 
a  district  surveyor  or  persons  who  had  official 
duties  cast  upon  them  by  the  act,  and  did  not 
include  a  builder,  who  while  building  a  house 
adjoining  the  plaintiffs  had  negligently  under- 
pinned the  party-wall  and  thereby  caused  damage 
to  his  house.  WUliatns  .v.  Qolding,  35  L.  J., 
C.  P.  1  ;  L.  R.  1  C.  P.  69 ;  11  Jur.  (N.8.)  952 ; 
13  L.  T.  291 ;  14  W.  R.  60 ;  1  H.  &  R.  18.  See 
Breedon  v.  Murphy,  3  Car.  &  P.  574. 

Penon  aeting  under  DireetioiL  of  Yestry.] — 
By  the  directions  of  an  officer  of  the  vestry 
board,  the  defendant,  in  the  honest  belief  that 
Budi  officer  was  authorised  by  the  board  to  give 
such  directions,  erected  a  urinal  on  the  wall  of 
the  plaintiff,  such  a  work  being  a  thing  within  the 
powers  of  the  vestry  board  to  erect  under  18  & 
19  Vict.  c.  120,  s.  88.  The  officer  had  no  express 
orders  from  the  board  to  erect  this  particular 
work,  but  the  parish  afterwards  paid  the  expenses 


of  it: — ^Held,  that  the  defendant,  as  he  acted 
bon&  fide  under  the  direction  of  an  officer  of  the 
board,  in  the  erection  of  works  which  the  board 
was  empowered  to  order  by  virtue  of  18  &  19 
Vict.  c.  120,  s.  88,  was  a  person  within  the  mean- 
ing of  25  &  26  Vict.  c.  102,  s.  106,  entitled  to 
notice  of  action.  Cluimhen  v.  Reid,  13  L.  T. 
703  ;  14  W.  R.  370. 

Held,  also,  that  the  words  in  25  &  26  Vict.  c. 
102,  s.  106,  "their  or  any  of  their  directions," 
are  not  to  be  limited  to  the  "  board  or  vestry,*' 
but  to  be  extended  to  the  words  following,. 
"  clerk,  surveyor,  contractor,  officer,"  &c.    lb. 

By  the  25  &  26  Vict.  c.  102,  s.  106,  no  writ  or 
process  shall  be  sued  out  against  or  served  uponi 
.    .    .    the  metropolitan  board  of  works,  or  any 
vestry  or  district  ooard,  or  their  clerk  or  any 
clerk,  surveyor,  contractor,  officer,   or   person 
whomsoever,  acting  under  their  or  any  of  their 
directions,  for  anything  done  or  intended  to  be- 
done  under  the  powers  of  such  board  or  vestry 
under  the  metropolitan  acts,  until  one  month 
after  notice  : — Held,  that  the  section  intended 
only  some  act  done  by  virtue  of  the  powers- 
vested  in  the  board  or  vestry  and  under  their 
authority,  and  that,  therefore,  a  person  who  had 
received  notice  from  a  district  board  to  draiui 
into  a  sewer,  and  in  doing  so  committed  a  trespass^ 
was  not  entitled  to  notice  of  action.    DoustY. 
Slater,  10  B.  k  S.  400 ;  38  L.  J.,  Q.  B.  159  ;  20* 
L.  T.  525. 

Priyate  Person  dlitingnished  firom  Conitablei, 
fte.] — A  private  person  who  gives  another  into- 
custody  on  a  charge  of  having  committed  an 
offence  against  7  &  8  Geo.  4,  c.  29,  is  not  entitled 
to  notice  of  action  under  s.  75,  as  that  sectioik 
only  applies  to  constables  and  other  officers,  and 
persons  of  that  kind.  Brooker  v.  Field,  9  Car. 
&  P.  651. 

The  7  &  8  Geo.  4,  c.  30,  s.  41,  which  makes 
certain  provisions  as  to  actions  brought  for  any- 
thing done  in  pursuance  of  that  statute,  applies 
only  to  the  case  of  parties  exercising  particular 
powers  conferred  by  that  statute.  Thomas  v. 
Sawiders,  5  B.  &  Ad.  462. 

The  24  &  25  Vict.  c.  96  (the  Larceny  Con- 
solidation Act),  s.  113,  requiring  a  month's  notice- 
in  writing  to  be  given  before  the  commencement 
of  any  action  or  prosecution  against  any  person 
"  for  anything  done  in  pursuance  of  the  act,"  has- 
no  application  to  the  ordinary  case  of  a  private 
individual  prosecuting  another  for  a  felony,  and 
such  a  person  is  liable  for  malicious  prosecution 
without  the  safeguard  of  notice  provided  by  that, 
section.    Mercer  v.  Qooch,  15  L.  T.  219. 

Constables  and  Watohmon.] — By  an  act  for- 
improvinga  town,  commissioners  were  appointed, 
and  were  authorised  to  appoint,  by  writing,  a. 
clerk,  and  also  such  surveyors,  constables,  watch- 
men, and  other  officers,  deputies,  or  assistants, 
for  the  execution  of  the  puiposes  of  the  act,  as 
they  should  from  time  to  time  think  proper. 
The   commissioners   were   also   empowered   to- 
appoint  such  a  number  of  able-bodied  men  as 
they  should  think  proper  to  be  employed  as- 
watchmen  during  the  night-time ;  ana  it  should 
be  lawful  for  such  watchmen,  and  they  were- 
required   in  their  stations,  to  apprehend  and 
secure  all  malefactors,  and  all  suspected  per- 
sons who  should  be  found  wandering  and  mis- 
behaving themselves  during  the  hours  of  keeping 
watch.    The  watchmen  were  to  be  sworn  in  as 
constables,  and  were  to  be  invested  with  the  like* 
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action  bronght  againfit  a  •*  person "  within  tiie 
meaning  of  s.  46  of  the  Melbourne  Harbonr  trast 
act ;  and  notice  in  writing  thereof  complying  m 
form  or  in  sabetance  with  the  requirements  of  the 
section  is  necessary.  Union JteanuhtpCo,  qf 
Neu>  Zealand  t.  Mdhaume  Harbour  Ommt*-^ 
iwners,  53  L.  J.,  P.  C.  69 ;  9  App.  Ca^5  ;  50 
L.  T.  m  ;  6  Asp.  M.  C.  222-#.  C.  ^See  -B^^ 
V.  London  and  Croydon  By.,  4  Bing.  (N.a)^9^; 
6  iScott,  461 ;  6  D.  P.  C.  721 ;  7  L.  J.. 
241. 


powers  and  anthorities  as  any  constables  were 

inyested  with  or  enjoyed  by  law.    No  action 

should  be  commenced  agdinst  any  person  or 

persons  for  anything  done  or  to  be  done  under 

or  by  virtue  of  the  act  until  a  month's  notice 

should  have  been  first  given  in  writing  to  the 

olerkof  the  commissioners  of  the  cause  of  action : 

—Held,  first,  that  the  section  requiring  notice  to 

be  given  was  not  confined  to  acts  done,  or  directed 

to  be  done,  by  the  commissioners,  but  applied  to 

acts  done  by  constables  and  watchmen  ;  secondly, 

that  evidence  of  the  defendants  acting  as  con-       ,  ,      ^.        «^  »^*«*.  *m«i4mA  l— Thi^  ennrfc 

stables  and  watchmen  under  the  commissioners       I^^^^^^-'^JLt^^'TJwtiK^^ 

in  tJie  town  was  primA  facie  sulficient  to  entitle  of  chancery  wiU  grant  »^,^3^^^^^^^™™ 

them  to  the  proLtion,  without  proof  of  their  a  nxiisanceteng  committed  c^^^^^^ 
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appointment ;  and,  thirdly,  that  where  the  watch 
men  had  reasonable  ground  of  suspicion  that  a 
felony  had  been  committed  by  the  plaintilE,  and 
went  to  the  plaintilTs  house  to  apprehend  him 
for  such  felony,  but  be&t  him,  ana  used  much 
more  violence  than  was  necessary  for  effecting 
his  apprehension,  they  were  protected  by  the  sec- 
tion requiring  notice.  Butler  v.  Ford^  1  C.  ft  M. 
662;  3  Tyr.  677;  2  L.  J.,  M.  C.  109. 

Aetlon  agaiiift  Company— Aotiflu  iiL  r«m.l— 
tt  is  provided  by  s.  8  of  6  &  7  Will.  4,  ch.  c.,  that 
*'  no  action  to  which  the  "  City  of  Dublin  Steam 
Packet  Company  "shall  be  liable  in  respect  of 
any  damage  allied  to  be  done  .  .  .  to  .  .  .  any 
:8hip  on  the  high  seas  .  .  .  shall  be  brought  .  .  . 
unless  one  calendar  month's  previous  notice  in 
writing  shall  have  been  given  ...  to  the  said 
company."  A  damage  action  in  rem  having 
been  commenced  against  a  vessel  belonging  to 
the  City  of  Dublin  Steam  Packet  Company  in 
respect  of  a  collision  on  the  high  seas  without 
any  notice  of  action  having  been  given  to  the 
<x»mpany : — Held,  that  the  action,  being  in  rem, 
was  not  an  action  against  the  company  within 
8.  8  of  6  &  7  WilL  4,  ch.  c,  and  that  notice  was 
not  required.     The  Longford,  68  L.  J.,  P.  33 ; 

1?  5r  2;,^'  eOl^T.  373;  37  W.B.372  ;  6Asp. 
M.  C.  371 — C.  A- 

The  6  &  7  WilL  4,  c.  106,  s.  8,  which  requires 


metropoUtan  local  board,  notwitiistanding 
month's  notice  of  the  proceeding  has  not  been 
given  in  accordance  with  the  Metropolis  Local 
Hanaeement  Acts  Amendment  Act,  1862,  s.  106. 
AuT§en.  V.  Baekney  Board  of  Works,  44 
LJ.,  Ch.  546  ;  li.  B.  20  Kq.  626  ;  33  L.  T.  244. 

WTiere   the   principal    object   of    an    action 
asainst  a  local  board  of  health  is  an  injunction 
to   restrain   an   immediate    injury,    it   is    not 
necessary  to  give  a  month's  notice  of  the  cause 
of  action  under  s.  264  of  the  PubUc  Health  Act, 
1876  •  and  it  makes  no  difference  that  damages 
are  claimed  by  way  of  subsidiary  reUef .    FUnoer 
V  Low  Levton  Local  Board,  46  L.  J.,  Ch.  621 ; 
6'Ch.  D.  347  ;  36  L.  T.  760 ;  25  W.  R.  545— C.  A. 
Sect  106  of  the  Metropolis  Local  Management 
Acts! Amendment  Act,  1862,  which  requires  that 
before  any  proceeding  is  instituted  against  a 
district  board  a  month's  notice  shall  be  served 
on  them  by  the  person  intending  to  take  the 
proceeding,  does  not  apply  to  actions  in  equity— 
per  North,  J.    That  section  does  not  apply  to  an 
action  for  an  injunction  to  restrain  a  nuisance — 
per  Lopes,  L.J.  (Cotton  and  Lindley,  LJJ.,  not 
dissentinK^.      Batoman   v.    Poplar    Board    of 

Works,  56  L.  J.,  Ch.  149;  33  Ch.  D.  360;  55 

L.  T.  374— C.  A 
A  local  board,  assuming  to  act   under   the 

authority  of  s.  39  of  the  Pubhc  Health  Act,  1875 

(38  &  39  Vict,  c  65),  erected  a  public  urinal 


notice  to  be  given  one  calendar  montb  before   partly  upon  a  highway  and  partly  upon  a  strip 
bnnging  any  action  in  any  of  his    Majesty's   of  land  belonging  to  the  plaintiff,  and  so  near  to 


•courts  against  the  City  of  Dubhu  Steam  Packet 
U)mpany,  has  reference  meielr  fA  actions  in 
personam  against  the  company  knd  "O*^  ^ 
actions  m  rem  against  the  whSTAo^'m  vessels. 
The  Mullinffar,  26  L.  T.  326    ^"^P^^  ^ 

8.  184,  directed  that  the  West  ir^ir^ijck  «>m. 
pany  should  be  sued  in  X^  "*  "^^  their 
treasurer,  and  extended  the  prot^t  .oi  the  24 
•Oeo.  2.  c.  44,  for  privileging  C^^^^  the  peace 
m  actions  brought  agai?8?S^^L1^,  t?  the 
lord  mayor  and    aldermen  of   T^«^oa,  acting 

directed  that  no  action  should  be  oomtnenced 
against  any  person  or  persons  for  anytbixig  done 
in  pursuance  or  under  colour  of  the  »c*  ^^^il 

after  notice  in  writing  :^Held,  that  the  treasurer  _  

of  the  company  was  a  person  within  the  pro-   fade  and  in  substance  brought  for  an  ininncf^ 
tection  of  the  clause,  and  being  sued  for  an.  act   to  prevent  them  from  causing  a  nuisani  in  ^ 
done  by  the  company  which  induced  an  injury 
to  the  plaintifE,  was  entitled  to  such  notice  before 
.action.    The  notice  is  necessary  in  actions  for 

trespasses  or  torts.     Wallace  v.  Smith,  5  East, 

114;  1  Smith,  346. 

OoBimiBiloneTa.]^An  action  against  the 

-Jdelboume  Harbour  trust  commissioJierB  is  an 


other  adjouiingland  of  the  plaintiff  as  to  be  a 
nuisance  to  her  and  her  tenants,  and  to  depreciate 
the  value  of  her  property :— Held,  that  the  plain- 
tifE was  entitled  to  a  mandatory  injunction  to 
restrain  the  board  from  continuing  the  urina3- 
upon  her  land  'or  so  near  thereto  as  to  can*^ 
iiij'iry  or  annoyance  to  her  or  her  t^iants,  an^ 
that  in  such  a  case  notice  of  action  under  b.  25^ 
is  not  required.    SeVUrn  v.  Matlock  Bath  Loet^ 
Board,  14  Q,  b.  P.  928  ;  52  L.  T.  762. 
Qo  *^®  provision  of  s.  109  of  the  Highways  AcT^ 
1885,  as   to  notice  of  action,   does  Uot  appVJ 
where  the  principal  object  of  the  action  is  an 

l^J^iiction.    Phelips  v.  Badham  DUtriet  Boar^y 
1  Cab.  &  BJ,  e7. 

BamagM  ia  SubititiitloiL  for.]— V}-^re 

an  action  against  a  sanitary  authority  was  >)^^:^^ 
t,H.  o^^  .._      . u.  ..^  lurinjuncU^f 

_        —  «„,,»— ^  -  i^nisance  in  ^^"^ 

future  by  continuing  to  discharge  sewaee  int:^^  * 
stream,  but  the  judge  at  the  trial  thought  t^^ 
^ncler  the  circumstances  an  injunction  was    wt 
S^  ?t^^  because,  though  a  nuisance  -m 
caused  by  such  discharge  of  sewage  in  an  e> 
I'T?^^  dry  season,  which  at  the  time  ^"IL 
^al  had  passed  away,  it  was  not  likely  to  \^ 
^^«ept   in  Buch  a  season,  ana  he  acooidingli 
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refused  an  injunction,  but  gave  25Z.  damages : — 
Held,  that  be  bad  power  to  give  such  damages  in 
substitution  for  an  injunction  in  accordance 
witb  tbe  cbancery  practice  under  Lord  Cairns* 
act,  though  no  notice  of  action  bad  been  given 
as  required  by  s.  264  of  the  Public  Health 
Act,  1875.  C^pman  t.  Auckland  Union,  68 
L.  J.,  Q.  6.  504  ;  23  Q.  B.  D.  294  ;  61  L.  T.  446  ; 
63  J.  P.  820— C.  A. 

Other  OMei  where  no  Votiee  required.] — The 
flection  of  the  Poor  Law  Amendment  Act  giving 
to  the  commissioners,  kc,  protection  by  way  of 
notice  and  limitation  of  action,  does  not  apply  to 
actions  resulting  from  suits  in  equity  against 
them  to  restrain  acts  in  the  nature  of  a  nniiEtnce. 
Bevan  ▼.  Cli/ton  Union,  2  W.  R.  598. 

Clauses  in  local  act  providing  that  person 
aggrieved  by  the  commissioners  appointed  to 
carry  'it  into  execution  should  appeal  to  the 
quarter  sessions,  and  that  twenty-one  days* 
notice  should  be  given  before  any  action  or  suit 
was  commenced  for  anything  done  in  pursuance 
of  the  act,  do  not  apply  to  the  case  of  a  person 
claiming  as  an  incumbrancer  of  the  rates  which 
the  act  gave  authority  to  assess  and  levy  and 
instituting  his  suit  in  order  to  give  effect  to  his 
incumbrance.  Drewry  v.  Barnes,  3  Buss.  94 ; 
fi  L.  J.  (O.B.)  Ch.  47  ;  27  B.  B.  20. 


tf.  When  ahd  How  to  be  Given. 

L  Form  and  BeQulaltefl. 

Time  to  OiTiag.] — ^A  notice  of  an  action 
against  a  justice  for  an  act  done  by  him  in 
execution  of  his  office,  under  an  order,  in  a 
matter  in  which  he  has  no  jurisdiction,  may  be 
given  before  the  quashing  of  the  order,  the  act 
itself  being  the  cause  of  action,  and  such  cause 
of  action  being  complete  before  the  quashing, 
although  the  action  itself  cannot  be  brought 
until  after  the  quashing.  Haylock  v.  Sparke, 
1  EL  &  Bl.  471  ;  22  L.  J.,  M.  C.  67  ;  17  Jur.  731^ 

Seeend  Writ— One  Votiee.]— Where  the  notice 
etated  the  nature  of  the  writ  intend»i  to  be  sued 
out,  and  also  the  cause  of  action  ;  and  a  writ  was 
sued  out  and  served,  but  afterwards  discontinued ; 
and  within  the  time  allowed  by  the  statute 
another  writ  ejusdem  generis  was  sued  out  and 
served,  in  which  another  person  was  joined  as 
<lefendant :  the  court,  after  verdict,  held  that  the 
notice  was  sufficient.  Jones  v.  Simpson,  1  C.  &  J. 
174  ;  1  Tyr.  32  ;  9  L.  J.  (0J3.)  M.  C.  46. 

Length  of  Votlee.] — In  an  action  against  a 
justice  of  the  peace  for  anything  done  by  him  in 
the  execution  of  his  office,  the  day  both  of 
<lelivering  the  notice  and  that  of  bringing  the 
action  must  be  excluded.  T<mng  v.  Siggon, 
6  M.  &  W.  49  ;  8  D.  P.  C.  212 ;  9  L.  J.,  M.  C. 
29  ;  4  Jur.  125. 

In  a  case  where  one  calendar  month's  notice  of 
action  was  necessary,  notice  of  action  was  given 
<m  the  28th  of  a  month,  and  an  action  com- 
menced on  the  29th  of  the  following  month  : — 
Held,  sufficient.  Freeman  v.  Bead,  4  B.  &;  8. 
174 ;  32  L.  J.,  M.  C.  226 ;  10  Jur.  (N.S.)  149; 
«L.T.  458;  11  W.  B.  802. 

The  5  &  6  Will.  4,  c.  50,  s.  109  (Highway  Act), 
requiring  twenty-one  days*  notice  of  action  against 
justices  or  others  for  anything  done  under  the 
act,  does  not  impliedly  repeal  the  privilege  of 
justices  to  have  a  month's  notice  under  the  24 


Oeo.  2,  c.  44,  s.  1.    Beg.  v.  Barton  Inhabitants, 
12  A.  k  £.  470  ;  4  P.  &  D.  182 ;  4  Jur.  987. 

Under  the  Metropolitan  Works  Act,  25  k  26 
Vict,  c  102.  s.  106,  a  notice  of  action  left  with 
the  foreman  of  a  contractor,  at  a  yard  of  bis 
where  there  was  an  office,  on  the  day  from  which 
a  calendar  month  expired  the  day  before  action, 
is  sufficient,  although  it  did  not  come  to  the 
hands  of  the  defendant  until  the  day  afterwards. 
Moody  v.  Delkick,  4  F.  &  F.  938. 

IndortemeBts.] — The  name  and  place  of  abode 
of  the  plaintiffs  attorney  should  appear  on  the 
back  or  the  notice  of  action  (when  tne  notice  of 
action  has  been  served  by  the  attorney)  ;  and  it 
is  not  sufficient  that  they  should  appear  in  the 
body  or  at  the  foot  of  it.  Collins  v.  Mnngerford, 
7  Ir.  C.  L.  B.  581. 

Where  a  notice  of  action  was  signed  by  the 
plaintiff  himself,  but  indorsed  by  his  attorney : 
— ^Held,  that  the  notice  was  sufficient:,  the  indorse- 
ment by  the  attorney  being  all  that  the  statute 
requires.  Morgan  v.  Leach,  10  M.  k  W.  558  ;  2 
D.  (N.8.)  622  ;  12  L.  J.,  M.  C.  4. 

It  is  safficient,  in  indorsing  the  attorney's 
name,  to  put  the  initial  only  of  his  christian  name. 
Mayhew  v.  Lock,  2  Marsh.  377  ;  7  Taunt.  63. 

It  is  sufficient,  if  signed  by  a  firm  of  two  attor- 
neys who  are  partners,  and  are  employed  by  the 
plaintiff ;  and  if  signed  T.  &  W.  A.  W.  this  is 
good,  though  the  christian  name  of  one  is  T.  A., 
and  of  the  other  W.  A.,  if  there  was  no  other  firm 
of  the  same  surname  in  the  same  place  at  which 
the  notice  bore  date.  James  v.  Sujt/t,  6  D.  &  B. 
625 ;  4  B.  d:  C.  681 ;  2  Car.  &  P.  237 ;  4  L.  J. 
(0.8.)  K.  B.  43. 

A  notice  was  indorsed  by  Messrs.  England  and 
Shackles  as  attorneys  for  the  plaintiff ;  but  before 
action  brought  the  partnership  was  dissolved, 
and  the  action  was  brought  by  Mr.  England 
alone : — Hdd  to  be  no  ground  of  objection* 
Hollingioorth  v.  Palmer,  4  Ex.  267  ;  18  L.  J.,  Ex. 
409. 

A  description  of  the  attorney,  as  of  a  place  in 
London,  wnen  in  fact  the  place  is  in  Westminster, 
is  bad.    Steal's  v.  Smith,  6  Esp.  138. 

When  signed  thus — '*  Given  under  my  hand  at 
Durham  the  11th  day  of,  &c.  Bichard  Batcliffe, 
attorney  for,  &c,"  : — Held,  insufficient.  Taylor 
V.  Fenwiek,  3  Bos.  k  P.  553,  n. ;  7  Term  Bep.  635, 
n. ;  3  Dougl  178. 

An  indorsement  by  an  attorney  of  the  place  of 
his  office  is  an  indorsement  of  bis  place  of 
abode.  Boherts  v.  Williams,  4  D.  P.  C.  483 ;  5 
Tyr.  583  ;  1  Gale,  315  ;  5  L.  J.,  M.  C.  23. 

An  indorsement  with  the  name  of  the  plaintifTs 
attorney,  and  the  words,  "  of  Birmingham,"  as 
describing  the  place  of  his  abode,  is  sufficient. 
Oshom  V.  Qougk,  8  Bos.  k  P.  551. 

In  Wrong  Court.] — ^A  notice  of  an  action  in  the 
common  pleas  was  insufficient  to  support  an 
action  in  the  queen's  bench.  Elstoh  v.  Wright, 
3  Car.  k  K.  31. 

Seseription  of  Oeenpation.]  —  A  party  may 
describe  himself  by  the  addition  of  what  he  really 
is,  e.g.  "  dealer,"  although  in  the  commitment  he 
is  described  as  a  labourer.  MoMn  v.  Barker,  1 
Car.  k  K.  100. 

Form  of  Action.] — ^The  notice  need  not  state 
the  form  of  action ;  it  is  sufficient  to  state  the 
cause  of  action.  Prickett  v.  Qratrex,  2  New 
Sess.  Cas.  429  ;  8  Q.  B.  1020  ;  1  Car.  &  K.  651 ;  15 
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A  notice  of  action  againBt  an  officer  of  tl 
tnctropolitau  police,  under  10  Geo.  4,  c.  4*  a  J 
tnuBt  Rpecify  tte  time  and  place  of  the  act  con 
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tnuBt  Rpecify  tte  time  and  place  of  the  act  com- 
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except  fis  to  (he  d&te,  wiiich  waa  wrong  only  by 
a  day,  >a  a  sufficient  nnd  vulid  notice.  Greeit  v 
"-'t,  61  L.  J.,  Q.  B.  6*0  ;  16  L.  T.  686  ;  46 
,  599. 
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that  the  defendant  had  not  propped  and  shored 
up  the  house  in  the  progreBs  of  the  work ;  and, 
secondly,  that  the  immediate  cause  of  the  injury 
was  the  falling  of  other  houses,  which  drew  the 
plainlifTs  after  them.  Janes  y.  Bird,  1  D.  &  B. 
497  ;  5  B.  &  Aid.  837  ;  24  B.  B.  679. 

But  a  notice  against  a  toll-gate  keeper,  *'  for 
demanding  and  taking  of  the  plaintiflf  toll  for 
and  in  respect  of  certain  matters  and  things 
particularly  mentioned  and  exempted  from  the 
payment  of  toll  in  and  by  an  act  of  parliament 
intituled,  dx.,"  is  too  uncertain,  and  had.  Free- 
man ▼.  Line,  2  Chit.  673. 

A  notice  of  an  action  for  breaking  and  enter- 
ing the  plaintiffs  house,  and  seizing  goods,  which 
goods  were  "lying  and  being  in  and  upon  my 
dwelling-house,"  will  not  support  a  charge  in  the 
declaration  of  taking  the  plaintiiFs  goods.  .EUtob 
V.  Wright,  3  Car.  &  K.  31. 

But  a  notice  of  action  given  to  the  high  bailifib 
of  a  county  court  under  9  &  10  Vict.  c.  95,  s.  138, 
which  stated  that  the  action  would  be  brought 
"  to  recover  compensation  in  damages  for  a  trespass 
and  excessive  levy  committed  by  you  and  your 
officers  on  the  3rd  day  of  Decemoer,  1863,  by 
selling  and  disposing  of  certain  goods  and  chattels 
in  and  upon  the  premises,"  is  not  bad  for  not 
stating  whose  goods  were  seized,  nor  the  amount 
of  damages  sought  to  be  recovered.  Burton  v. 
Le  Grot,  34  L.  J.,  Q.  B.  91 ;  11  L.  T.  270  ;  13 
W.  B.  46. 

In  an  action  against  a  local  board  acting  under 
the  PubUc  Health  Act,  1848  (11  &:  12  Vict.  c.  68), 
for  not  having  properly  filled  up  a  trench  which 
the  board  had  caused  to  be  made  in  a  road  for 
laying  down  a  sewer,  by  reason  of  which  that 
part  of  the  road  gave  way,  and  the  plaintiffs 
horse  was  injmed,  the  notice  of  action  given  in 
compliance  with  s.  139  stated  that  the  board  did 
by  their  "labourers,  servants,  and  others  on  or 
about  the  13th  of  May  last  negligently,  care- 
les-ily,  and  improperly  leave  a  certain  portion  of 
the  road  or  highway  in  an  insufficient  and  improper 
state  of  repair,  whereby  a  horse  "  of  the  plaintiff 
"  sank  into  the  road  or  highway,  and  was  thrown 
therein,"  and  injured : — Held,  that  the  notice 
was  not  limited  to  a  complaint  of  an  injury  from 
non-repair  of  the  road,  out  was  applicable  to  a 
cause  of  action  arising  from  an  act  of  misfeasance, 
and  was  therefore  a  sufficient  notice  of  the 
cause  of  action.  Smith  v.  Weit  Derby  Local 
Beard,  47  L.  J.,  C.  P.  607  ;  3  C.  P.  D.  423 ;  38 
L.  T.  716  ;  27  W.  B.  137. 

A  notice  stated  that  a  writ  would  be  Issued 
against  the  defendant  for  that  he  had  caused  a 
distress  to  be  levied  at  the  plaintiff^s  office  of 
business.  The  declaration  was  for  breaking  and 
entering,  and  seizing  the  plaintiff's  goods : — 
Held,  £at  the  notice  was  sufficient.  Milling- 
worth  Y.  Palmer,  4  Ex.  267  ;  18  L.  J.,  Ex.  409. 

When  in  the  Vama  of  a  Partyiwho  wai  Bead.] 
— ^A  notice  in  these  words  : — "  I  do  hereby,  as 
attorney  for  A.  P.  and  E.  P.  (the  plaintiff),  and 
in  pursuance  of  the  statute,  give  you  notice  that 
an  action  will  be  commenced  against  you  for 
recovery  of  compensation  in  damages  for  an 
illegal  seizure  ana  distrajjit,  and  for  the  value  of 
the  property  seized."  A.  P.  was  dead  at  the  time 
of  tne  service  of  the  notice: — Held,  that  the 
notice,  being  in  the  name  of  a  party  who  was 
dead,  was  insufficient.  Pilkinaton  v.  RiUy,  6 
D.  &  L.  628  ;  3  Ex.  739  ;  18  L.  J.,  Ex.  323. 

Statement  of  Vamea.] — If  a  notice  of  action 
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against  a  magistrate  for  wrongful  distress  under  a 
conviction  states  the  person  to  whom  the  warrant 
is  directed,  it  must  state  it  correctly.  Aked  v. 
Stoohe,  4  Bing.  609  ;  1  M.  &  P.  346  ;  6  L.  J.  (o.fl.) 
C.  P.  100 ;  29  B.  B.  614. 

One  Votioe  to  Several  Peraonf.] — ^A  separate 
notice  to  each  of  several  persons  intended  to  be 
sued  is  sufficient  to  found  a  joint  action  against 
all  for  acts  committed  in  pursuance  of  an  act  of 
parliament,  which  provided  that  no  plaintiff  shall 
recover  in  an  action  for  anything  done  in  pursu- 
ance thereof  without  notice  to  the  defendant  or 
defendants  of  such  intended  action,  although 
none  of  the  other  persons  who  are  afterwards 
joined  in  the  action  aro  named  in  the  notice  to 
either  of  them.  Agar  v.  Morgan,  2  Price,  126  ; 
19  B.  B.  667,  n. 

A  notice  of  action  against  a  magistrate  is  suffi- 
cient to  warrant  a  writ  and  proceeding  against 
the  magistrate  and  a  constable  jointly.  Jofies 
Y.  Simpson,  1  C.  &  J.  174 ;  1  Tyr.  32  ;  9  L.  J. 
(0.8.)  M.  C.  46. 

Contained  in  Sereral  Doonmonta.]— The  notice 
of  action  mentioned  in  s.  264  of  the  Public 
Health  Act,  1876,  need  not  be  contained  in  one 
document ;  a  series  of  letters  will  suffice  if  the 
cause  of  action  is  clearly  stated,  and  the  other 
requirements  of  the  section  are  complied  with. 
Lamley  v.  Ikut  Bet/ord  Corporation,  66  J.  P. 
133— C.  A. 

Where  a  statute  requires  a  month's  notice  of 
action  to  be  given  before  the  commencement  of 
an  action,  a  letter  written  to  ttie  defendant  six 
weeks  before  action,  threatening  proceedings 
unless  an  apology  was  made  and  certain  costs 
were  paid,  is  not  such  a  notice  as  the  statute 
requires.     Wynyard  v.  MarJu,  16  L.  T.  691. 

SuAoieney  of  Votioe.]— A  letter  from  the 
plaintiff's  attorney,  declaring  that  he  is  instructed 
to  take  legal  proceedings  unless  goods  are  delivered 
up,  is  not  a  sufficient  notice  of  action.  Lewie  v. 
Sniith,  Holt,  27.  S.  P.,  Maeon  v.  Birkenhead 
Improvement  Commiaeioners,  6  H.  &  N.  72 ;  29 
L.  J.,  Ex.  407. 

Where  trustees  of  a  paving  act  were  entitled  to 
a  certain  number  of  days^  notice  of  action  for 
anything  done  in  pursuance  of  the  act,  a  notice 
that,  unless  the  name  of  the  party  on  whose 
information  they  had  taken  certain  steps  were 
given  up,  proceedings  would  be  taken  against 
them,  is  bad  because  conditional,  and  b^use 
it  should  have  specified  that  the  action  would 
be  commenced  at  the  expiration  of  the  number 
of  days  mentioned  in  the  act.  Xnrrie  v.  Smith,  2 
P.  &  D.  363 ;  10  A.  &  E.  188  ;  8  L.  J.,  Q.  B.  274. 

One  person  acted  as  clerk  to  two  bodies  of 
public  officers.  A  notice  of  action  was  given 
him  addressed  to  him  as  derk  to  the  one  body, 
the  cause  of  action  arising  under  the  authority  of 
the  other  body : — ^Held,  insufficient.  JSider  v. 
DorreU,  1  Taunt.  883. 

A  notice  signed  by  "A.  E.  P.,  solicitor,  acting 
on  the  behalf  and  as  the  prochein  amy  of  the 
plaintiff,"  who  was  an  infant : — Held,  sufficient, 
where  notice  was  required  to  be  given  "  by  the 
attorney  or  agent."  De  Qondouin  v.  Leujis,  2 
P.&D.  283;  10  A.  &E.  117;  9  L.  J.,  Q.  B.  148  ; 
3  Jur.  1168. 

A  notice  of  action  to  a  bailiff  of  a  county 
court  is  not  bad  because  it  describes  him  aa 
having  acted  under  a  statute  which  does  not 
relate  at  all  to  county  courts,  or  to  the  matter 
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^ctioa jeent  to  the  nlaintifv   _ 
-fc  »^««  >iun  notice  ot  "tto-^^  ench  the  notice  tl^t   ha?  ^P****'  '^^  «t>«i« 
4«         *JveTeot  it  is  Bufflcient,  a^^^cted  tendering  amends  i^  t»!S^*^^^  on  him,  and 
•     ^^-«^^8  8ta.tnte  maybe  i^J  tained  in  such  not^^^$  °^  the  nutter  con- 
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^ent  ot  *^  .     6  "^  tlT  that  luc  piaiuiiii  wouiu  ui>u(» 

^  ttwd®''  .>.  «t*»*^  the  defendant  for  haying  oo 

M*ion  •^"yi^il^^lcb  entered  his  premises  ant* 

Tote  P^lu  J!f»*^  there,  and  for  having  con- 

tte  l^^i^  U^'^^Sl  days,  and  also  for  that  the 

seiied  ^J^^-'^iTthe  plaintifEs  wiU  on  the 

defendant    ^ia  b^  ^j^^  j^^.f^^  belonging  to 

l7th  **S?  „^f*»^f^the  plaintifE  -was  entitled  to 

plaintiff?^"^<^U»*:     support  of  the  fourth  item* 

W»  -r  „,Set><^  l^hich  no  notice  of  action  was 

go  ^""^    nne  f  o*  ^Te^wsary,  the  notice  given  vfas 

a«  it  ^« 'f  ^  *  i*  ^dTto  it.     H^9«v»r<J  v.  Bemer, 

^^o^i^  5^  ^g'^' J..  Q-  B-  «>  i  2  W.  B.  65. 

*  j8.  Bwvioe. 

^ice  of  action  to  a  m^^^^ 
service  ot  ^.^.^  at^rney  »  b^<^^^^-\[^! 


^  plaintifE  shodr^T  "^  "<=*  P""*^"!  ""at 
»-^thing  done  in  S«r«nf  °^^'  ^'^  ^^  «««»  «" 
?^enty4e  dlJ?  noH^^°1  ^"^  **«  «='  «»'««» 
IT^eni-HeldT^h.."!'!*."!   «?«on  should  be 


tJnder  the  County  Courts  Aof    iftic  f^  *  i 
avantage  of  want  of  notSL  of  '    r    '    ?  ^'^t 

i^irto^-ijeT^-.^i^'I^^Si: 

tbe  debt  arose  out  of  the  s^' -''^  PiT'*^/^^' 
plaintiff  by  the  pasture-mStl™  Jti  th!  "*  ''* 
Sf  the  local  act  and  6  &?Vfct  1  o7^  .hTlS^ 
sale  of  the  heifer  was  a  thirl  ^  •  '  ""*  *''* 
3  the  fim.mention^^^t?«^2^V,'iP"''""?•* 
of  action  had  been  giv^  to^l^tl  2  T'"* 
to  the  pa8tare-maste«.^.!.B?w''%f^h^°*' »' 
contained  no  sufficient  aveSt  that  /h»  .f  ** 
complained  of  was  a  thinlS  to'p'u^SL^'of 
the  powers  and  authorities  iriven  bv  tt^lor*! 

^"^.^J^'  *  defendant  pleaded  that  the 
r*T  Vi^*"  committed  aftw  the  passing  of 
7  &  .8  Vict.  c.  19,  for  regulating   bailifEs   of 

'"'^^'l^J^T^-'J^''  ^«  ^"^i  been  dSly  appoint^ 
+r»  act  as  bailiflF  in  eTw»Mfi*^«   ^«  i.i.r  ^tF^        - 


uaiuii.  ui  x.ne  court,  and  that  the 

V^^^  J  ?®  ^^  pursuance  of  his 
ilin,  and  that  no  notice  of  fl.nfinn 
''''\^^^e^^^^yTJ'U^^^on  and  I  was-  given  ..-Held,  sufficient,^ and  '^athf^ 
'""""^Lf  of  the  railway  was^^r^^^  held  justified    on  ^^^       ^^  ^^^^  ^^ 

^^^  "^^^n^v  meetings  oithe^^^^^         ^,^^\^^^       Braham  y.  WatUns,  4  D.  &  L.  42;  16 
the  ordinary  jn     ^  .^,  Ry'^:^}'3\6  W.  B.  677.   M.  &  W.  77  ;  16  L.  J,  Ex.  9. 

li.  Jm  Q-  ^*  **     *  I  «•  Effect  of  Omission  to  Givk. 

8.  Proof.  ^  notice!     ^»"  ^^*  «'  ^^^^^  *■  ^•U  m  CotU.]— The 

ia.^^^tfior.]-^^^^r!^''.tAting  of  the  prov^.^^  «•  1*3  j>f  th®  Turnpike  Act,  3  Geo.  4, 
*•?•!!;   did  not  know  the  l^^^^^  Vourported  U- 126,  is  not  confined  to  that  part  of  the  section 
^!  ^flff  whose  signature  the  notice  V.^F^^^^i^.^y,  immediately  precedes  it,  hut  extends  to 
P^;r  and  no  evidence  was  given  o^  ^  U^e  whole  matter  m  the  section  ;  and,  therefore, 

^  y^i^  —Held,  sufficient  without  si^  y^^e  bUn  it  a  party  seeking  to  recover  the  penalties  im- 
T?"!^  enough  that  the  notice  B^o^^^^je*,  Car.  po«ed  hy  that  act  omits  to  give  the  requisite 
**  ^S  nn  his  behalf.     Fann^^  ▼•  p(i^*^^  ^^^.^^  ^^  ^  commence  his  action  within  the 

^  w  1  q7  \  prescribed  time,  ne  is  not  merely  harred  of  his 

^  ^  ^'  .        inftgiBtrate  right  to  costs,  but  of  Ms  right  of  action  alto- 

Wai^iJ»«0— The    mere   act  of   ft   ^  notice   gcther.    Cohhett  v.  Warner,  1  H.  &  N.  388 ;  26 
cannot  ^^^'%^^^  necessity  of  P^^J?! trate  bad  L.  J.,  Ex.  ll^Bi^.  Ch. 
^Ttioxi-     Therefore,  where  a  mag^ 
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n.  PARTIES  TO  ACTIONS  AND  PRO- 
CEEDINGS BY  AND  AGAINST  PAR- 
TICULAR  PARTIES. 

4h  Who  are  Necessary  Parties — See  the  various 

Titles  throughout  the  Work, 
h.  Joinder  of  Parties,  37. 
o.  UjUMithcrised  Proceedings^  49, 
d.  Adding  Parties. 

1.  Plaintiffs,  50. 

2.  Defendants,  57. 

•€,  Representation  of  Parties^  63, 
f.  Absent  Parties^  69. 
^,  Cluinge  of  Parties. 

1.  On  Death. 

a.  When  Cause  of  Action  survives,  73. 

b.  Practice,  78. 

2.  On  Bankruptcy,  88. 

3.  In  Case  of  Infants. 

a.  On  Birth  pending  Suit,  92. 

b.  On  attaining  Twenty-one,  94. 

4.  On  Lunacy,  96. 

5.  On  Marriage,  97. 

6.  On   Assignment    and    Transmission    of 

Interest,  98. 

7.  In  Other  Cases,  102. 

A.  Persons  stung  in  lirmd  Pauperis. 

1.  In  what  Cases,  103. 

2.  Practice,  107. 

3.  Dispaupering,  117. 
».  Third  Parties,  118. 

J.  Persons  having  Conduct  of  Proceedings^  118. 
*.  Other  PoinU,  120. 
7.  Particular  Ciises. 

1.  Married   Women-^See    Husband    axd 

Wipe. 

2.  Companies — See  Company. 

3.  Executors  and  Administrators — See  EXE- 

CUTOR AND  ADMINISTBATOB. 

4.  Infants — See  Infant. 

5.  Lunatics — See  LUNATIC. 

6.  Partners — ^S^^  Pabtnebship. 

a.  Who  abe  Necbbsaby  Pabties. 
See  the  various  titles  througJiout  the  toork, 

b.  Joindeb  of  Pabties. 

See  R.  S.  C,  1883,  Old.  XVI. 

Plaintiffs — Same  Penon  alio  Defendant. ]~ A 
party  cannot  be  both  plaintiff  and  defendant  in 
an  action  at  law ;  and  therefore,  where  a  plaintiff 
sued  as  executor,  and  the  defendant  pleaded  that 
the  promises  were  made  jointly  with  the  plaintiff, 
the  court  held  it  a  good  plea  in  bar.  Moffatt  t. 
Van  Mullingen,  2  Chit.  539  ;  2  Bos.  &  P.  124,  n. ; 
15  R.  R.  506  ;  S.  P.,  Teague  v.  Hubbard,  8  B.  dc  C. 
-345  ;  6  L.  J.  (O.S.)  K.  B.  326.  And  see  Uoyd  y. 
Williams,  2  M.  &  S.  484. 

Action  by  A.  and  two  others  on  a  contract,  on 
the  deposit  of  goods  by  the  tiiree  with  the  defen- 
dant, not  to  give  them  up  without  the  joint 
•order  of  the  th^e.  Breach,  that  they  were  given 
up  without  such  joint  order.  Plea,  that  they 
were  given  up  to  A.  at  his  request : — Held,  a 
good  plea  ;  for  A.  being  disabled  from  suing  for 
what  he  himself  procured  to  be  done,  could  not 
sue,  though  joining  the  others  with  him.  Bran- 
don v.  Scott,  7  EL  &  Bl.  234  ;  26  L.  J.,  Q.  B.  163  ; 
3  Jut.  (n.8.)  362  ;  5  W.  R.  236. 

Action  by  A.,  B.  and  C,  against  D.,  as  one  of  the 
indorsers  of  a  promissory  note  drawn  by  E.  in 
iavonr  of  C,  D.  and  (himself)  B.,  then  in  part- 


nership, and  by  them  indorsed  to  A.,  B.  and  C. 
Plea,  that  C,  one  of  the  plaintiffs,  was  Uable  as 
an  indorser  together  with  D. : — ^Held,  good. 
Mainwaring  v.  Kewman,  2  Bos.  &  P.  120  ;  5  R.  R. 
554. 

Interest— What  Baqnisite.]— A  testator 

bequeathed  certain  leaseholds  to  A.  for  life,  with 
remainder  to  his  children,  and  directed  that  A., 
whom  he  made  his  executor,  should  from  time  to 
time,  and  at  the  proper  periods,  renew  the  leases. 
He  also  gave  an  annuity  to  B.,  which  he  charged 
on  the  residue  of  his  personal  estate.  Some  years 
after  the  testator's  death  B.  filed  a  bill  against 
A.  to  enforce  pa3rment  of  the  annuity,  and  also 
as  next  friend  of  the  infant  children  of  A.,  pray- 
ing that  the  leases  might  be  renewed  for  their 
benefit : — Held,  that  B.  and  the  infants  were 
improperly  joined  as  plaintiffs,  their  respective 
interests  being  wholly  unconnected  witn  each 
other,  and  the  bill  was  on  this  account  dismissed 
at  the  hearing.  Anderson  v.  Wallis,  4  T.  &;  Coll. 
336.    Affirmed,  1  Ph.  202. 

Several  persons  having  distinct  demands,  and 
not  being  able  to  sue  on  behalf  of  themselves 
and  others,  cannot  be  co-plaintiffs.     Jones  v 
Garcia  Del  Bio,  Turn.  &  R.  297  ;  24  R.  R.  64. 

A  single  copyholder  is  not  relieved  in  equity 
for  an  excessive  fine,  because  this  is  determinable 
at  law  ;  but,  to  avoid  multiplicity  of  suits,  several 
copyholders  may  join  to  oe  relieved  against  a 
general  fine  which  is  excessive.     Cowper  v.  Clerk, 

3  P.  W.  165. 

Bill  by  one  tenant  of  the  manor  of  A.  suggest- 
ing a  custom  for  the  tenants  of  that  manor  to 
cut  turf  in  the  manor  of  B.  Where  several 
persons  have  the  same  right  and  are  disturbed, 
such  bills  are  entertained  to  avoid  a  multiplicity 
of  suits,  since  one  or  two  determinations  will 
establish  the  rights  of  all  parties,  on  the  footing 
of  one  common  interest ;  but  in  all  such  bills  all 
parties,  or  a  determinate  number,  join  in  the 
name  of  the  rest.  Here  only  one  brings  a  bill 
in  the  general  right,  and  not  in  a  distinct  right. 
Bill  dismissed.  Baker  v.  Rogers,  Sel.  Ch.  Ca. 
74. 

Certain  consignments  of  oil  were  made  from 
Colombo  to  certain  persons  resident  in  England. 
During  the  voyage  several  of  the  casks  in  which 
the  oil  was  contained  leaked.  Some  part  of  the 
oil  which  so  escaped  was  wholly  lost,  but  the 
greater  part  was  collected  together  and  sold  in 
one  mass  by  the  captain  in  the  course  of  the 
voyage  for  750/.  The  consignees  then  agreed 
to  share  the  proceeds  in  proportion  to  their 
respective  losses  : — Held,  that,  several  actions 
having  been  brought  by  the  shipholder  against 
the  consignees  to  recover  freight  and  average, 
they  might  all  join  in  one  bill  against  him  for  an 
account  and  equitable  set-off.    Jones  v.  Moore, 

4  Y.  &  Coll.  361. 

A  person,  though  uniting  in  himself  several 
characters,  having  distinct  conflicting  rights, 
may  maintain  a  suit  as  sole  plaintiff,  but  the 
court  will  not,  in  a  suit  so  constituted,  decide 
upon  the  conflicting  interests  which  his  claim 
embraces,  and  will  decree  according  to  the  sup- 
position most  favourable  to  the  defendant.  Blease 
V.  Burgh,  2  Beav.  221  ;  9  L.  J.,  Ch.  226. 

Semble,  where  a  party  is  made  a  co-plaintiff 
having  no  interest  in  one  of  the  objects  sought  by 
his  co-plaintiff,  and  the  bill  is  sustainable  only 
in  respect  of  that  object,  it  must  be  dismissed. 
Denton  v.  Davy,  1  Moore,  P.  C.  16. 

If,  of  several  co-plainti^,  some  have  an  interest 

2—2 
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in  the  matter  of  the  suit,  and  others  have  no 
interest,  a  general  demurrer  will  hold  to  the 
whole  bilL    Musgrave  v.  Viek,  5  L.  J.  (O.S.)  Ch. 

150. 

Bill  dismissed  for  misjoinder,  and  because, 
though  one  pLaintiff  had  an  interest  to  maintain 
the  suit,  the  other  had  not,  and  the  interest  of 
the  former  was  not  that  claimed  by  the  bill. 
Barton  ▼.  Barton,  3  K.  &  J.  512. 

Persons  not  having  a  common  interest  in  the 
subject  of  the  suit  cannot  be  joined  as  co- 
plaintiffa.    Pa/je  v.  Towntend,  5  Sim.  396. 

Parties  having  adverse  or  inconsistent  rights 
in  the  subject  matter  of  a  suit  cannot  be  joined 
as  co-plaintiffs.  FuViam  v.  McCarthy,  1  H.  L. 
Cas.  703  ;  12  Jur.  757. 

Nor  can  a  party  who  has  no  interest  be  joined 
as  a  plaintiff  with  one  who  has.    lb. 

Ord.  XVI.  r.  1.1— Ord.  XVI.  r.  1,  of  the 


Rules  of  the  Supreme  Court  of  Judicature  only 
applies  to  cases  where  it  is  doubtful  in  which 
a  number  of  plaintiffs,  or  in  what  number  of 
plaintiffs,  and  whether  jointly  or  severally,  the 
legal  right  to  relief  exists,  and  also  cases  in  which 
several  plaintiffs  having  separate  rights  claim  the 
same  relief.  Smurthwaite  v.  Hannay,  68  L.  J., 
g.  B.  737  ;  [1894]  A.  C.  494  ;  6  R.  299  ;  71L.  T. 
157  ;  43  W.R.  113  ;  7  Asp.  M.C.485— H.  L.  (E.) 
8.  P.,  Penintular  and  Oriental  Steam  Navigation 
Co.  V.  Tnine  Kijinia,  64  L.  J.,  P.  C.  146  ;  [1895] 
A.  C.  661 ;  11  R.  508  ;  73  L.  T.  87  :  8  Asp.  M.  C. 
23-.P.  C. 

Ord.   III.  r.   1,  of  the  County  Court  Rules, 
1889  (similar  to  R.  S.  C,  Ord.  XVI.  r.  1),  does 


was  held  a  misjoinder;  but  ^7  consentthe  ^'ort 
heard  the  case  as  if  distinct  bills  had  been  filed. 
Appleton  V.  Chapel  Town  Paper  Co.,  4o  I^  J., 

Ch.  276.  .      .  . 

The  plaintiff  brought  an  action  for  an  aocoimt 
of  royalties  to  which  he  was  entitled  for  user  \>y 
the  defendant  company  of  his  patent.  The  patent 
was  dated  in  1873,  and  the  user  was  alleged  to 
have  begun  in  that  year.  The  statement  of  claom 
showed  that  in  the  years  187o  and  1876  the^ 
plaintiff  had  assigned  shares  in  hia  patent  to 
several  other  persons,  retaining  himself  only  one- 
sixth.    The  company  at  the  heannj?  took  tte 
objection  that  the  other  persons  interested  m  the 
natent  should  have  been  made  parties :— Held, 
that  one  of  several  joint  owners  of  a  patent  can, 
sue  for  an  injunction,  and  even  for  an  account, 
without  joining  the  other  owners.     Sheehan  v. 
GERyHf^  L.  J.,  Ch.  68 ;  16  Ch.  D.  59 ;  43  L.  T. 
432 ;  29  W.  R.  69. 


In  Eespect  of  Wrongs.]— Different  plain- 

tiffe  who  have  different  rights  may  each  sue  the 
same  defendant  in  respect  of  separate  inpfies, 
though  arising  out  of  one  transactioiu  Knight  v. 
lLI  4  Ring.  589 ;  1  M.  &  P.  628  ;  6  L.  J.  Co.s.> 
CP  128 ;  29  R.  R.  645. 

'An  action  cannot  be  maintained  jointly  by 
two  where  the  wrong  done  te  one  is  no  wrong 
done  to  the  other.    Barratt  v.  Collins,  10  Moore, 

446 
A  declaration  that  an  action  of  trespass  was- 

depending  wherein  A.  was  plaintiff,  and  the  now 

plaintiffe  were  defendants,  m  which  action  the 

plaintiffa  appeared  by  D.,  their   attorney,   and 

the  action  was  defended  by  him  as  such  attorney ; 


not  authorise  the  joinder  of  the  legal  personal   „u^  c»^vtv»u  ^o« -       ,,^  n  i 

representatives  of  persons,  whose  deaths  are  and  that  the  defendants  wi-ongfuUy,  mahcioualy, 
alleged  to  have  resulted  from  the  same  act  of  and  unlawfully  upheld  and  maintained  the  action 
negligence,  as  plaintiffs  in  an  action  to  recover  on  the  part  of  A.  against  the  plaintifEa,  by  reason 
comoensation,  the  cause  of  action  in  respect  of  whereof  they  have  been  injured,  prejudiced,  and 
the  death  of  each  person  being  separate.  Carter  aggrieved  in  and  about  their  defence  in  the 
V.  m^hy,  65  L.  J.,  Q.  B.  537  ;  [1896]  2  Q.  B.  action,  and  incurred  and  been  obliged  to  pa>' 
113  ;  74  L.  T.744  ;  44W.  R.  566;  60  J.  P.  581—  *       "^  -^-*  *"*--  "'  '^ 

C.  A. 

Partios  inpposed  to  be  legally  entitlad.] 

— Sect.  19  of  the  Common  LawProced^^"^  •^^*'> 
1860,  does  not  apply  where  it  is  dear  on  *^®  ^^^^ 
of  the  record  that  it  is  impossible  both  plai^^tiffs 

-     -    ,  -  ^.. ,  ,  L.  T.  40'i .  o  W.  B-  667. 

A.  obtained  from  the  Heralds'  Pnlle^ffe  »  »™^<^ 
of  arms,  to  be  borne  by  him  ^a  PP^l^jendante 


shotSd  ^^  r^^J"}^  i°^P088ible  botU  P^i^ 
sbould  be  entitled  to  recover      T^lli'ngha 

Clark,  I  B.  &  S.  332  ;  4  L.  T.  4i)5    S  V^». 

A.  obtained  from  the  Heralds'Vnlle^  » t 
of  arms,  .to  be  borne  by  him  anH  k  f^^^endante 
and  the  descendants  of  hL  hi^^be  died 
without  issue,  leaving  two  nen^*^'''ti,e  sons  of 
his  brother.  'One  of'then^tJ^ a  another 

Held,  that  ev.en  assuming  the^jlutors  could 
claim  the  document  by  action  tto^rovisions  of 
the  above  statute  did  noTrpi^^^^^^  ^^^  ^^o 

neohews  WAr«  the  nlo,'*>*i^r^^  ^.^*^*  ^-.ble  th« 


sums  of  money  iu  a^^  about  their  defence.    At 
the  trial  the  jury  found  a  verdict  for  the  plaintiff.-^* 
for  the  amount  only  of  the  bill  of  costs  paid  b^ 
them  to  D.  as  their  attorney : — Held,  that  th^ 
action  was  maintainable  jointly  by  the  plaintiffs-, 
the  expenses  of  the  defence  in  the  former  actioo 
being  a  joint  and  not  a  several  damage.    PecheU 
▼.  Wateon,  8  M.  &  W.  691 ;  11  L.  J.,  Ex.  225. 

Where  the  defendants  contemplated  erecttos 
premises  which  would  if  completed,  it  was  allege*d' 
interfere  with  the  ancient  lights  of  two  m^*;, 
suages,  one  of  which  belonged  to  a  husband  9>^^ 
the    other   to  his  wife,  separate  actions  it^^ 
brought  by  husband  and  wife  claiming  (in  ^*l 
alia)  an  injunction  and  damages.    The  title      ^^ 
the  wife  did  not  appear.    On  a  motion  for     ^ 
injunction,  the  defendants  admitted  the  rights  of 
the  plaintiffe,  and   had   previously   offered  ta 
amend  their  plans  accordingly.     They  objec^^i 
however,  to  paying  two  sets  of  costs  : — ^Held  ^^^ 
if  it  should  turn  out  that  the  wife  waW    ^^^ 


^^7'  ^,^^**^  .^  ^^*t  Cawt.]— TJtider  Ord. 
XVI.  r,  1,  an  action  of  libel  may  be  brought  by 
two  or  more  persons  jointly   although  they  are 
not  in  partnership  or  otherwise  jointly  interested ; 
and  in  such  a  joint  action  a  single  verdict  of  40#. 
having  been  returned  for  the  plaintiffs,  the  Court 
of  Appeal  refused,  on  the  motion  of  the  defen- 
dant, to  disturb  the  verdict.     Booth  v.  Brtscoe, 
2  Q.  B.  D.  496  ;  25  W.  R.  838— C.  A. 

Where  two  owners  of  distinct  properties  joined 
as  plaintifEs  in  a  suit  to  restrain  a  nuisance,  it 


entitled  to  her  separate  use,  the  taxing  m.^*^^ 
should  disallow  any  extra  costs  occasioned  ^^ 
bringing  two  actions  instead  of  one.  Bern  ^  ^' 
Newcastle  Co-operative  Society,  76  L.  T.  109^ 

Effect  of  Hon-joinder.]— If  one  of  two      P^^ 
o^niers  of  a  chattel  sues  alone  for  a  tort,  au  dtlie' 
defendant  does  not  plead  in  abatement,  th^  o^r 
part  owner  may  afterwards  sue  alone,  ^ud  the 
defendant  cannot  plead  iJi  abatement  to  such 
action.     Sedgworth  v.  Overend,  7  Term  Rep  2VX 

A  defendant  pleaded  in  abatement  that  the 


41 


PRACTICE— Partis*. 


42 


promises  In  the  declaration  alleged  were  made 
jointly  by  him  with  other  persons.  The  plaintiff 
proved  a  separate  debt  due  from  the  defendant, 
■as  well  as  a  ]oint  debt  due  from  him  and  another : 
— Held,  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  both  debts,  and  that  the  defendant 
might  have  pleaded  in  abatement  to  part  of  the 
<Gount,  and  in  bar  to  the  residue.  JERIi  v.  Wliite^ 
8  Scott,  249 ;  6  Bing.  (N.O.)  26  ;  8  D.  P.  C.  13 ;  9 
li.  J.,  G.  P.  5. 

A  plaintifE  declared  against  A.,  B.  and  G.  for 
35Z.  due  in  respect  of  work  done  for  them.  They 
pleaded  that  tne  work  was  done  for  them  jointly 
with  D.  It  appeared  that  one  portion  of  the  work 
was  done  for  A. ;  another  portion,  to  the  amount 
of  42.,  for  A.,  B.,  G.  and  I). ;  a  third  for  A.,  B. 
and  D. ;  and  a  fourth  for  A.  and  B. : — Held,  that 
the  plea  was  an  answer  to  the  action.  Hill  v. 
WilliafM,  6  Bing.  (N.O.)  23  ;  8  Scott,  246 ;  8 
D.  P.  C.  63  ;  9  L.  J.,  G.  P.  3  ;  3  Jur.  1077. 

A  plea  in  abatement  of  the  non-joinder  of  co- 
contractors  resident  within  the  jurisdiction, 
alleging  that  the  contract  was  made  with  the 
defendant  and  such  resident  co-contractors,  and 
also  with  other  co-contractors  resident  without 
the  jurisdiction,  is  bad ;  the  3  &  4  Will.  4,  c.  42, 
€.  8,  requiring  the  defendant  to  state  in  his  plea 
that  all  are  resident  within  the  jurisdiction,  and 
to  verify  the  residence  of  all  by  affidavit.  Joll 
or  Oell  V.  Curzm  QLord),  4  C.  B.  249  ;  4  D.  &  L. 
810  ;  16  L.  J..  G.  P.  172  ;  11  Jur.  737. 

A  plea  in  abatement  to  an  action  ex  contractu 
must,  to  be  a  good  plea,  set  forth  the  names  of  all 
the  parties  with  whom  the  defendant  was  a  co- 
contractor.     Crellin  v.  Brooh^  1  Gar.  &  K.  571. 

In  scire  facias  against  A.  and  B.  to  repeal  a 
patent  granted  to  A.  and  B.,  A.  cannot  plead  in 
abatement  that  B.  assigned  all  his  share  and 
interest  in  the  patent  to  A.  before  the  writ  was 
sued  out,  and  has  not  since  had  any  interest 
therein.  lUg,  v.  Betts,  15  Q.  B.  540  ;  19  L.  J., 
Q.  B.  531  ;  14  Jur.  912. 

If  in  fact  the  party  having  no  interest  was 
joined  in  order  that  he  might  collusively  prejudice 
the  other  defendant,  application  should  be  made 
to  the  court  for  remedy,  as  against  an  abuse  of 
process.    Ih, 

A  plaintiff  obtained  a  judgment  in  an  action 
against  a  public  officer  under  7  Geo.  4,  c.  46,  and 
subsequently  sued  out  a  scire  facias  against  fifteen 
persons,  whom  he  charged  as  members  of  the 
company,  of  which  the  defendant  was  the  public 
officer  ;  the  sheriff  returned  as  to  all  the  defen- 
dants that  they  had  nothing,  and  were  not  to  be 
found  in  his  bailiwick ;  twelve  of  the  defendants 
voluntarily  appeared,  and  the  plaintiff  declared 
against  them.  Upon  demurrer  assigning  for 
cause  that  it  did  not  appear  that  the  then  defen- 
dants who  had  not  come  forward  were  included 
in  the  proceedings  : — Held,  that  such  an  objec- 
tion could  only  be  an  irregularity,  and  to  be 
taken  advantage  of  on  motion  under  4  &  5  Anne, 
o.  16,  and  not  upon  demurrer ;  that  the  objection 
of  non-joinder  could  not  be  raised  upon  demurrer, 
because  there  was  nothing  on  the  face  of  the 
record  to  shew  that  the  defendants  in  question 
were  alive  ;  and  that  the  writ  could  not,  there- 
fore, be  abated  on  the  ground  of  non-joinder. 
Fowler  v.  Rickerhy,  9  D.  P.  G.  682  ;  2  Man.  &  G. 
760  ;  3  Scott  (N.B.)  138  ;  10  L.  J.,  G.  P.  149. 

Defendants  —  Ko  Belief  claimed.]^— It  is  a 
general  rule  that  no  one  need  be  made  a  party 
against  whom,  if  brought  to  a  hearing,  the 
plaintiff  can  have  no  decree ;  thus  a  residuary 


legatee  need  not  be  made  a  party ;  and  for  the 
same  reason,  in  a  bill  brought  by  the  creditors  of 
a  bankrupt  against  the  assignees  under  the  com- 
mission, the  ^nkrupt  himself  need  not  be  made 
a  party.    Be  GolU  v.  Ward,  cited  3  P.  W.  311. 

It  is  not  right  in  any  case  to  make  a  man  a 
party  to  a  suit  unless  you  can  obtain  a  decree 
against  him.  Fetch  v.  Ballon^  8  Price,  12.  S.  P., 
Leathes  v.  Nemitt,  Ih.,  562. 

Bill  for  relief  against  an  award  made  by  some 
members  of  the  East  India  Gompany.  The  arbi- 
trators and  some  of  the  members  were  made 
defendants ;  demurrer  to  the  whole  bill  allowed, 
for  plaintiff  can  have  no  decree  against  them ; 
they  ought  to  be  examined  as  witnesses.  Steward 
v.  East  India  Co.,  2  Vem.  380. 

A  plaintiff  cannot  make  defendant  a  corpora- 
tion in  whom  he  shews  no  liability,  and  against 
whom  he  prays  no  relief,  merely  for  the  purpose 
of  discovery,  and  a  corporation  so  made  a  party 
may  demur.  Saundert  v.  Saunders,  3  Drew. 
887 ;  26  L.  J.,  Gh.  26 ;  1  Jur.  (N.8.)  1008 :  4 
W.  R.  27. 

The  only  case  in  which  a  person,  against  whom 
no  relief  is  prayed,  is  allowed  to  be  ii^e  a  party, 
is  that  of  the  agent  of  a  corporation.  Le  fexier 
V.  Ansjkieh  (^Margravine),  16  Ves.  164.  But  see 
2  Ves.  284. 

Aisignment  not  disooTered.] — ^A  party  having 
an  interest  in  the  subject-matter  of  a  suit  by 
virtue  of  a  partnership  had  parted  with  his 
interest  prior  to  the  date  of  filing  the  bill.  The 
plaintiff,  nevertheless,  made  him  a  defendant,  and 
he  by  his  answer  disclaimed.  The  plaintiff  was 
ordered  to  pay  such  defendant's  costs  without 
being  entitled  to  them  over,  the  court  being  of 
opinion  that  the  plaintiff  might  have  easily 
ascertained  ttie  fact  of  the  assignment,  and  it  not 
appearing  that  he  had  attempted  to  do  so.  Teed 
V.  Carruthera,  2  Y.  &  Coll.  C.  G.  31 ;  6  Jur.  987. 


Joinder  when  allowed.] — The  proprietor 


of  a  copyright  must  file  separate  bills  against 
each  bookseller  taking  copies  of  a  spurious 
edition  for  sale.    Billy  v.  Boig,  2  Ves.  J.  486. 

There  must  be  separate  bills  upon  distinct 
invasions  of  a  patent,  otherwise  a  right  of 
fishery,  or  tbe  custom  of  a  mill.    Ih.,  487. 

The  plaintiff  was  tenant  to  the  father  of  the 
defendants  of  a  colliery,  under  a  lease  and  subse- 
quent agreements.  On  the  father's  death,  he 
continued  to  hold  under  the  defendant,  the  heir, 
on  the  same  terms  ;  he  filed  this  bill  against  the 
two  defendants,  as  executors  of  their  father,  and 
against  the  one  as  heir,  for  an  account  under  the 
agreement  both  in  the  lifetime  of  the  father  and 
since  his  death  ;  the  defendants  demurred  sepa- 
rately, as  being  improperly  joined  in  the  suit,  and 
the  demurrers  were  allowed.  Ward  v.  Northum.' 
herland  (Buke'),  2  Anstr.  469. 

When  an  executor  has  committed  a  breach  of 
trust  by  selling  the  trust  property  to  a  purchaser 
with  notice  at  an  undervalue,  a  bill  against  the 
executor  and  purchaser  for  administration  of  the 
trust  and  restoration  of  the  property  sold  is  not 
multifarious.  Ptjrah  v.  WoodcoeU,  24  L.  T.  407 ; 
19  W.  B.  463. 

A.  and  B.,  who  were  employed  by  a  company, 
concealed  the  true  state  of  the  company,  and 
thei-eby  were  enabled  to  buy  shares  in  the  com- 
pany at  an  undervalue :— Held,  that  B.  might  be 
liable  for  damages  to  persons  who  had  sold  shares 
to  A.,  though  B.  had  derived  no  advantage  there- 
from, and  that  therefore  a  bill  to  impeach  a  sale 
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take  a  "f'^'^Jf^^ct  L.  had  fan£?,"'  ""^  ««°- 
pany,  which  co^t^  ^tat  T^^  ^^"^   "  P-^rfo"™  ;  f 
^nd  that  L.  dca^t^^     r^"°thori8ed  by 

^rT-PT^^jri"^^^^^  I  x)  "i?-^t^.  ;f/-«^^  '^--T  S 

^^^i^'^^^«pS¥Si^- ^"e  ^.ir^i/?  4;i^M!^  ^v^v^ 

judgment  ei^ered  «"P  f.^»,^vour.  or  to  have 
tifl  name  stmcfe:  ""^J^^^'X^^  ^-^^'-l'  '""■ 
under  the  oircoms*?"^  stated  in  the  claim, 
the  company  WM  f  "^'^^'o  Join  L.  and  T.  aa 
defendants,  and  to  claim  altermitive  relief  against 
them.  Hvndurai  J%  '■  ^  -f  erre,  le  L.  J.,  Ex. 
391  ;  2  Ex.  D,  301  ;  iit>  l..  l.  i6  ;  25  W,  R.  310— 

■When  a  plaintiff  claima  relief  as  against  each  [  the 
'  '~o  defendants  in  the  event  of  his  faiiiug- 
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get  relief  against  the  other,  he  19  not  bound  at  the  partfea  ;-  ^^"^  W^  "'1  'he  ^^''^"l'- 
the  hearing  to  declatu  against  which  of  the  two  Si'f/t  v.  6W,  P''«»ted.  „„  ^"e  he  m^^"^^'^g 
be  intends  to  proceed.  Child  v.  Stmni^g,  47  Clarhi,  6  t  '^  1  Bos.  *  p  any  one  nf  "!!!!  *1 
L.  J.,  Ch.  871  1    7  Ch.  D.  41il  1  31!  L.  T.  232     28   668.  ""t  29  ;  f  J  87.    s.  p    °v'  „">«». 

are  jointlj  .K"'«l"S'  "»  PtaIoi.-» 

s,e^?;-*^rs  yS3* --^^^ 

inj«.cti„?L»  »f,™  ■*«!,'."».«?"  io£e°?l¥ 
Oni.  XVI.' "  «■•  <ep.„  J  'Bint  cl.i„«,i°*i- 
Wth  the  ioH  the  tules  tiS"f '•'■<ia™ii° 
ene.  to  th,  Sfe  °'  f  «'".•.  Si*'  "<«  S 

M.,  »s  l"  .":!o°.°i>iiSa  3,SiS 
°"'''-"""— "^iio"„t?r»T  ., 


W.  B.  266.   &  C.  in  C.  A.,  *8  L.  J.,  Ch. 
Cb.  D.  82  ;  *0  L.  T.  302  ;  27  W.  B.  462. 

Where  a  plaintiff  aoeking  relief  in  the  altemi 
tive  against  two  defendants  Bacceeds  aa  aj^ini 
one  of  theiu,  but  his  claim  against  the  other  . 
(lismissed  with  costs,  the  ctets  of  the  unsuccesi 
ful  claim  must  be  borne  bj  the  plaintiff,  and 
not  b;  the  defendant  against  whom  he  succeeds 
lb. 

A  plaintiff  seeking  alternative  inconsistent 
i-elie£  against  different  defendanla  has  a  right 
to  have  the  first  alternative  tried  out.  In  such 
actions  counsel  for  the  second  defendant  may 
nddress  the  court  aflainst  and  cross-examine  the 
witnesBCH  of  his  co-defendant     Ih 

Where  the  cause  of  action  against  one  defen- 
dant  IS  toWUy  disconnected  with  tliat  against 
the  other  defendanw.  except  so  far  >s  it  arises 

oBtotanmcKientinthesame  transaction, there  is 
a  niisioiaaer,  and  it  io  nn.  .1.  _»n...-i  .    . 

W  the  Joai»t.re  jg^O,?  _Snf  1    "b" 
60  L.  T.  ai!  32  W   >>■',?'■  '>•";  26  Oh.  D.  3„  . 

,oT-iiSr.  i&^in.  r.  3,  .PP1,» 

of  aclfon  in  fespcct  S  V*  '^  diflerent  causes 

two  defendants,  am„-„  .""^  sftmo  wrong  "Bainst 

'  "^mst  whom  he  seeks  kU^  m 
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flolicitora  or  others  as  defendants  against  whom 
no  farther  relief  is  sought  beyond  disoovery  or 
payment  of  costs.  Burstall  ▼.  Beyfugy  53  L.  J., 
Ch.  665  ;  26  Ch.  D.  85  ;  60  L.  T.  542  ;  82  W.  R. 
418— C.  A.  8.  P.,  Bame»  v.  Addy,  43  L.  J.,  Ch. 
618  ;  L.  R.  9  Ch.  244 ;  80  L.  U  4 ;  22  W.  R. 
605 ;  and  Hutehim  y.  HutohiTUf  Ir.  R.  10  Eq. 
453. 

The  practice  of  making  the  agents  of  a  party 
defendants  when  nothing  bat  costs  is  prayed 
against  them,  as  it  depriyes  him  of  their  evidence, 
is  improper,  and  should  be  met  by  directing  an 
issue.    Atwood  y.  Smally  6  CI.  &  F.  232. 

In  an  action  against  a  corporation,  where  an 
officer  of  the  corporation  against  whom  no  relief 
was  claimed  was  made  a  defendant  for  the  pur- 
pose of  discovery  : — ^Held,  that,  inasmuch  as, 
under  Ord.  XXXI.  r.  4,  such  discovery  could  be 
obtained  by  an  order  to  deliver  to  him  interroga- 
tories, he  was  improperly  joined  as  defendsmt, 
and  that  his  name  should  be  struck  out.  WiUon 
▼.  Church,  9  Ch.  D.  552  ;  39  L.  T.  413  ;  26  W.  R. 
785. 

A  vestry,  incorporated  under  the  Metropolis 
Management  Act,  1855,  having  resolved  to  in- 
cur certain  unauthorised  expenditure,  an  action 
for  an  injunction  was  commenced  by  the  Attor- 
ney-General, at  the  relation  of  a  ratepayer, 
against  the  vestry  and  the  movers  and  seconders 
of  the  resolution,  passed  by  the  vestry  and  some 
of  their  supporters.  On  motion  on  which  the 
indiyidual  defendants  were  unrepresented,  the 
vestry  consented  to  a  perpetual  injunction  with- 
out costs,  and  the  plaintifb  then  moved  for 
judgment  against  the  individual  defendants  in 
default  of  pleadings,  and  asked  that  they  might 
be  ordered  to  pay  the  costs  of  the  action.  The 
statement  of  claim  did  not  ask  for  costs  against 
the  yestry : — ^Held,  that  it  was  irregular  to 
make  the  individual  members  of  the  vestry  de- 
fendants for  the  sole  purpose  of  making  them 
pay  costs,  and  that,  as  no  costs  were  asked^against 
the  yestry,  there  was  no  necessity  for  an  in- 
demnity to  the  vestry,  from  costs  occasioned  to 
it  by  the  individual  defendants  having  led  the 
vestry  astray,  and  that  the  action,  therefore, 
must  be  dismissed  as  against  the  individual  de- 
fendants, but  without  o^ts  on  either  side.  Att,- 
Geit,  y.  Bermondsey  Vettry,  51  L.  J.,  Ch.  848 ; 
46  L.  T.  862  ;  80  W.  R.  872.  Affirmed,  52  L.  J., 
Ch.  567  ;  23  Ch.  D.  60  ;  48  L.  T.  446  ;  31  W.  R. 
463 ;  47  J.  P.  453~-C.  A. 

The  rule,  that  officers  of  a  corporation  may  be 
made  co-defendants  to  a  bill  against  the  corpo- 
ration, applies  to  a  bill  of  discovery,  as  well  as  to 
a  bill  for  relief,  and  members  of  the  corporation 
may  be  joined  with  the  officers.  Olascott  v. 
Copper  Miners  of  England,  11  Sim.  306 ;  10 
L.  J.,  Ch.  30  ;  6  Jur.  264. 

A  nominal  defendant  (clerk  to  a  board  of 
health)  must  answer  the  plaintiffs  bill  in  his 
official  capacity.    Beeiki  v.  Bailey,  21  L.  T.  581. 

An  application  to  remove  his  name  from  the 
record  on  the  ground  of  want  of  interest  refused. 
lb. 

Solieitor.] — Solicitors  who  were  made 

parties  with  other  defendants  to  an  action,  the 
statement  of  claim  in  which  showed  no  reason- 
able cause  of  action  as  against  them : — Held, 
entitled  under  Ord.  XXY.  r.  4,  to  an  order  dis- 
missing the  action  as  against  them  with  costs, 
and  striking  their  names  out  of  the  proceedings. 
Buretall  y.  Beyfus,  53  L.  J.,  Ch.  565  ;  26  Ch.  D. 
35  ;  60  L.  T.  642  ;  32  W.  R.  418— C.  A. 


To  make  solicitors  or  others  parties  to  an  action 
without  seeking  any  relief  against  them,  except 
payment  of  costs  or  discovery,  is  vexatious.    lb. 

An  agreement  had  been  come  to  between  A. 
and  B.  The  agreement  was  broken  by  B.,  and, 
as  the  claim  alleged,  the  breach  was  accompanied 
by  false  Instructions  to  counsel  given  by  soUcitor, 
and  by  the  solicitor's  false  statements  upon 
oath  : — Held,  on  an  action  for  injunction  conse- 
quent upon  the  breach  by  B.,  that  on  the  claim 
as  alleged  there  was  no  right  of  action  against 
the  solicitor  for  costs.  Blaekbum  Union  v. 
Brooks,  26  W.  R.  57. 

J.,  of  K.,  caused  a  sum  in  S.  S.  stock,  belong- 
ing to  another  person  of  the  same  name,  to  be 
transferred  into  his  own  name,  and  then  into  the 
name  of  a  broker  for  sale,  and  who  accordingly 
sold  it  for  him ;  in  a  bill  against  the  representa- 
tive of  J.,  of  E.,  and  the  S.  S.  company,  the 
solicitor  for  the  broker  is  not  a  necessaiy  pEuty. 
Harrison  v.  Pryse,  Barnard.  324. 

Generally  it  is  not  necessary  to  make  an 
attorney  a  party  because  he  has  title-deeds  in 
his  possession,  although  it  may  become  so  under 
particular  circumstances.  Fewvoick  v.  Beed,  1 
Mer.  114. 

If  a  motion  is  intended  to  lay  the  foundation 
for  a  subsequent  application  against  the  solicitor 
of  some  of  the  parties,  the  solicitor  in  his  personal 
capacity  ought  to  be  made  a  party  to  that  motion. 
Va/n  Sandau  v.  Moore,  1  Russ.  441 ;  4  L.  J.  (o.s.) 
Ch.  177. 

One  of  two  solicitors,  in  partnership,  obtains 
an  order  in  the  name  of  a  client ;  the  partnership 
is  dissolved,  and  the  client  and  tJie  other  partner 
come  as  co-petitioners  to  discharge  the  order,  and 
for  other  relief  : — Held,  that  it  was  a  misjoinder 
for  such  other  partner  to  unite  in  it.  Sangar  y. 
Gardiner,  C.  P.  Coop.  119. 

Arehiteot— Vo  Cause  of  Action  shown.] 


— The  architect  of  the  defendant  company  was 
made  a  party  to  the  action,  but  the  statement  of 
claim  show^  no  cause  of  action  as  against  him  : 
— Held,  that  his  name  must  be  struck  out  of  the 
proceedings,  and  the  costs  paid  by  the  plaintiff, 
including  the  costs  of  an  affidavit  made  by 
the  architect  upon  the  application  for  such  an 
order.  Amos  y.  Hems  Bay  Pavilion  Co.,  64 
L.  T.  264. 

Contraetor.]  —  Contractors  should  not 

usually  be  joined  as  defendants  in  an  action 
against  their  employers  for  damages  done  in 
carrying  out  their  contract.  Serffy.  Acton  Local 
Board,  65  L.  J.,  Ch.  569  ;  54  L.  T.  379. 

Witneisei.] — A  mere  witness  cannot  be 

made  a  defendant  for  discovery  of  what  he  is 
examinable  to,  unless  he  is  interested.  JPlummer 
y.  May,  1  Ves.  426. 

General  rule  that  a  mere  witness  is  not  to 
be  made  a  party ;  exceptions  in  the  cases  of 
arbitrators,  and  attorneys,  and  corporations, 
whose  officers  and  servants  are  made  parties. 
Dwmmer  y.  Chippenham  Corporation,  14  Ves. 
252. 

A  mere  vrltness  cannot  be  made  a  defendant 
to  a  bill  for  discovery.  Portugal  (jQueen)  v. 
Glyn,  7  CL  &  F.  466  ;  West,  258. 

Where  witness  is  made  party  merely  for  pur- 
pose of  discovery,  it  is  demurrable.  How  y.  Best, 
5  Madd.  19. 

Rule  that  mere  witness,  having  no  interest, 
ought  not   to  be  made  party,  is  not  without 


Dntj  to  point  »«*  ^^*  Wqnired.]— Case 

of  joint  Imbiliti«.  in  ^}"f  'Ms  incum^nt  on 

the  defendant,    who  oDjects  that  other  persons 

are  necessary  pdxtiee,  to  po'nt  out  who  are  the 

persons  he  requires  to  be  brought   before  the 

Sonrt.     Wilwtt  T-  ffooaman,  4  Hare,  83. 

Upon  an  objection  for  want  of  partiea.  not 

neceraar;  to  point  them  out  bj  name,  if  described 

EO  as  to  enable  the  plaintiff  to  make  them  partiea. 

AU.-Oen.  t.  Jachton,  11  Vea.  369. 

No  general  rule  whether  demurrer  for  want  of 
parties  should  state  the  parties,  I>yie  v.  iVice, 
g  Ves.  781.  orffumpAr^ 

A  demurrer  for  want  of  parties  must  either   190  ;  I  Jt,,. 
luune  or   else    sufflcienlly  describe  the   proper    Gotlett,  18  n 

parties,  for  the  purpose  of  enabling  the  plaintiff   656.  '"■'■"';  Z5  l    .'  *'■  J/I  ;  j^hw  '^'  "' 

^  amend  his  bill  by  adding  them.    A  demurrer       In  case  nf  '  ^■^■^7^  ■  2vP  Z' 

ore  tenus  for  want  of  a  particular  party  is  good,   action  on  (i  *  ""i^JolDdep  „*  '  ^■ 

notwithstanding  that  a  demurrer  generally  for  out  the  n»il    "^^  *"  aoionTi  ""^^^dants  i 
Tvant  of  parties  has  previously  been  overruled,   misioinedri? *  "'  ""e  defBK5'"''«it  of   Ht-i?-*'* 
Observations  upon  Pale  v.  Price  (6  Vea.   7791   trial   anrf"       """^e  at  all  rf^wjlt  or  tl#.F^    j^'°ff 

17).    -?/■««  V.  2-ertA,  3  M.  B.  406 ;  33  L.  J.,  Ch. ,  6E2  ^'- *  Bl.  39S  ■  I  ^'^'^tds        w*^ ,  "'e 

B28  ;  10  Jup.  Cn.8.)  305 ;  10  L.  T.  16 ;  12  W.  E.        '  '    ^-  !■-  B.  677  .  ,0™*"' 


-"""fa  ^;,.  7'"  Oars  > 
»*f*>»»  out  ^  '^'  ^  *^1 

I  £r'»«  •■.fete*  "SfS' ««.?»?' 

Pud.-  -  ■  ^*  W.  B. 
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0,  Unauthorised  Pboceedinos. 

Authority  of  Solioitor  and  Liability  for  Coiti.] 
— See  SOLIOITOB. 

ApplioatioB  by  wbom.]— A  motion  to  take  a 
bill  off  the  file,  the  suit  naying  been  instituted 
without  the  plaintiff's  authority,  cannot  be  made 
by  the  defendant.  Wheeler  v.  Bulioerj  Hayes, 
479. 

Kental  Inoapaeity.] — A  bill  may  be  taken 
off  the  file,  if  filed  in  the  name  of  a  plaintiff 
who  is  in  a  state  of  mental  incapacity,  semble. 
Wartnaby  v.  Wartriahy^  Jac.  377. 

Where  one  of  several  co-plaintiffs  was  of 
imbecile  understanding  at  the  time  of  the  filing 
of  the  bill,  and  his  name  was  used  without 
authority,  the  court  would  not  order  the  bill 
to  be  taken  off  the  file.  Aliter,  if  he  were  the 
sole  plaintiff.  Branagan  y.  Gorges^  7  Ir.  Eq.  R. 
225. 

Quaere,  could  the  court  under  such  circum- 
stances order  the  imbecile  plaintiff's  name  to 
be  struck  out  of  the  bill.    lb. 

The  court,  upon  the  motion  of  a  defendant, 
supported  by  amdayits,  suggesting  that  the  bill 
had  been  filed  without  any  authority  from  the 
person  named  as  the  plaintiff,  such  person  being 
60  imbecile  as  to  be  unable  to  give  any  authority 
for  the  purpose,  and  that  the  suit  was  instituted 
for  litigious  purposes  in  the  name  of  the  plaintiff, 
but  by  another  defendant  in  the  suit,  referred  it 
to  the  master  to  inquire  whether  any  authority 
was  given  by  the  phiintiff  for  the  filing  of  the 
bill,  and  whether  the  institution  of  the  suit 
was  for  his  benefit,  and  whether  it  was  for  his 
advantage  that  the  same  should  be  prosecuted. 
On  the  master's  reporting  in  the  negative,  and 
that  the  bill  was  filed  under  the  authority  of  one 
of  the  defendants,  the  court  ordered  the  bill  to 
be  taken  off  the  file,  and  the  costs  of  the  other 
defendants  to  be  paid  by  the  defendant  who 
had  instituted  the  suit.  Blake  y.  Smithy  Younge, 
594. 

Other  Oases.] — ^Under  peculiar  circumstances 
a  bill  filed  in  the  name  of  a  company  without 
its  sanction  was  allowed  to  remain  on  the  file, 
in  Older  that  the  shareholders  might  have  an 
opportunity  of  considering  whether  they  would 
adopt  the  suit.  The  opinion  of  the  shareholders 
can  only  be  obtained  through  a  general  meeting. 
Ikut  Pant  Du  United  Lead  Jfining  Co,  v.  Merry- 
weather,  4  N.  R.  641 ;  2  H.  &  M.  264 ;  10  Jur. 
<K.8.)  1231 ;  13  W.  R.  216. 

A  subordinate  officer  of  a  foreign  government 
cannot,  without  its  authority,  file  a  bill  in  the 
name  of  his  government  against  the  superior 
officer  in  this  country.  Liberia  Republic  v. 
Imperial  Bank,  26  L.  T.  866. 

A  petition  for  the  appointment  of  new  trustees 
and  a  vesting  order  was  presented  in  the  names 
of  several  co-petitioners,  and  an  order  made. 
Upwards  of  a  year  afterwards  an  application 
was  made  to  the  coart  by  persons  who  had  been 
joined  as  co-petitioners  that  the  order  might  be 
rescinded  on  the  ground  that  they  had  only 
recently  heard  of  the  petition,  which  was  in  no 
way  authorised  by  them  : — Held,  that  the  order 
made  could  not  be  rescinded  by  the  court,  but 
should  be  amended  by  striking  out  the  names  of 
the  applicants  as  co-petitioners,  and  treating 
them  as  not  having  been  served  with  the  petition. 
^vage,  /»  yv,  15  Ch.  D.  557  ;  29  W.  R.  348. 


Staying  Proceedingi  wh«n  unauthorised.] — 
See  Staying  PEOCssDiNas,  infra,  coL  301. 

Indemnity  for  Ooits.]— An  action  having  been 
brought  in  the  names  of  the  executors  of  the 
surviving  trustee  under  a  deed  of  separation  to 
recover  from  the  husband  arrears  of  certain  pay- 
ments alleged  to  be  due  to  the  wife  thereunder, 
the  executors  obtained  a  judge's  order  to  stay  the 
proceedings  on  the  ground  that  the  action  was 
brought  without  their  sanction ;  the  court  directed 
that  the  action  might  proceed  upon  an  indem- 
nity against  costs  being  given  to  the  executors 
to  the  satisfaction  of  the  master,  it  appearing 
from  the  affidavit  of  the  wife  (unanswered)  that 
the  testator,  though  he  had  not  executed  the  deed, 
had  consented  to  become  a  trustee,  and  had  actecl 
in  the  trust.  Orchard  v.  Coulsting^  6  Scott  (N.B.) 
843. 

And  the  master  having  fixed  the  indemnity  at 
800Z.,  the  court  refused  to  interfere.  8,  u,  7 
Scott  (N.B.)  414. 

An  official  assignee  of  a  bankrupt  or  an  insol- 
vent who  has  been  made  a  plaintiff  in  an  action 
without  his  authority  is  entitled  to  an  indemnity 
from  costs.  Laxoe  v.  Bott,  16  M.  &  W.  300  ;  1*6 
L.  J.,  Ex.  279. 

KotioB  to  ■triko  out  Plaintiff's  Kaino— Sis- 
continnance.] — ^A  company,  named  as  a  co-plain- 
tiff in  an  action,  served  a  notice  of  motion  on  the 
solicitors  who  had  issued  the  writ  for  an  order 
that  the  name  of  the  company  might  be  struck 
out  of  the  writ,  and  that  tne  solicitors  might  be 
ordered  to  pay  the  company's  costs,  on  the  ground 
that  the  wi*it  had  been  issued  without  its  authority. 
Before  the  motion  could  be  heard  the  solicitors 
served  a  notice  that  the  plaintiffs  wholly  discon- 
tinued the  action  : — Held,  notwithstanding  the 
discontinuance,  that  the  coui't  had  jurisdiction 
to  make  the  order  asked  for.  Gold  Reefe  of 
Western  Auetralia  v.  Dawson,  66  L.  J.,  Ch.  147 ; 
[1897]  1  Ch.  116  ;  75  L.  T.  676  ;  46  W.  R.  286. 

Sxoontion  for  Oosti — Rapaymout.] — Semble, 
where  money  has  been  recovered  under  an  exe- 
cution from  a  person  improperly  made  plaintiff 
in  respect  of  costs  ordered  to  be  paid  by  him 
withoilt  his  knowledge,  the  court  will  order  it  to 
be  repaid.  Frieker  v.  Van  Grvtten,  66  L.  J., 
Ch.  823 ;  [1896]  2  Ch.  649 ;  75  L.  T.  117 ;  45 
W.  R.  53— C.  A. 

d,  Addtsq  Pasties. 

iSM  R.  S.  C,  1883,  Ord.XVI.  r.  2,  et  seq. 

1.  FlalntifEs. 

Duty  of  Oonrt.] — ^Where  an  action  appears  to 
the  court  to  be  detective  for  want  of  parties,  it  is 
the  duty  of  the  court,  under  r.  11  of  Ord.  XVI., 
to  order  the  necessary  parties  to  be  added.  Van 
Gelder  v.  Sowerby  Bridge  FUmr  Society^  59 
L.  J.,  Ch.  583  ;  44  Ch.  D.  374  ;  63  L.  T.  132  ;  38 
W.  R.  625— C.  A. 

Substitution.] — ^The  court  cannot  substitute 
one  plaintiff  for  another  under  Rules  of  Court, 
1876,  Ord.  XVI.  r.  13,  except  by  the  first  plain- 
tiffs consent,  and  where  he  admits  that  he  has 
commence  his  action  improperly  ;  but  in  a 
proper  case  the  court  will  add  a  plaintiff  and 
give  him  the  conduct  of  the  action.  Emden  v. 
Carte,  60  L.  J.,  Ch.  492  ;  17  Ch.  D.  169  ;  44  L.  T. 
344  ;  29  W.  R.  600. 
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1887,  assigned  their  business  of  brewers,  with  the 
goodwill,  to  a  company,  agreeing  verbally  with 
the  company  that  they  should  employ  the  plain- 
tiff* travellers.  The  defendant  entered  the  com- 
pany's service,  and  left  them  in  September,  1887, 
and  became  employed  in  a  similar  business.  The 
plaintifiEs  brought  an  action  against  the  defen- 
dant for  an  injunction : — Held,  that  leave  might 
be  given  to  the  plaintiffs  at  the  trial  to  add  the 
company  as  co-p]ainti&  without  putting  the 
plaintiff  on  terms  as  to  costs.  SJunvell  v. 
Winknp,  60  L.  T.  389. 

Boabt  as  to  Parties.]— Plaintiffs  contracted 
with  a  vestry  to  pave  a  public  road  with  asphalte 
and  to  keep  the  pavement  in  repair  for  fifteen 
years,  the  pavement  when  laid  to  oe  the  property 
of  the  vestry.  Shortly  after  the  pavement  was 
completed  defendants,  acting  under  statutory 
powers,  laid  down  a  tramway  along  the  pave- 
ment, but  so  constructed  and  maintained  their 
tramway  as  to  occasion  unnecessary  damage  to 
the  pavement.  It  being  doubtful  whether  an 
action  commenced  by  the  plaintiffs  against  the 
defendants  on  the  above  facts  was  brought  in  the 
name  of  the  right  plaintiffs,  the  court,  under 
Bules  of  Court,  Ord.  XVI.  r.  2,  ordered  the  vestry 
to  be  added  or  substituted  as  plaintiffs,  on  the 
terms  that  the  vestry  was  to  be  indemnified  by 
the  original  plaintiffs  for  aU  costs  and  expenses. 
Val  de  Travers  Asphalte  Paving  Co,  v.  London 
Tramways  Co,,  48  L.  J.,  a  P.  312 ;  40  L.  T. 
133. 

EemaiBdermen  —  Exeoator.] — An  action  was 
brought  to  compel  the  defendants  specifically  to 
perform  an  agreement  into  which  they  had 
entered  to  accept  a  lease  of  a  coal-mine  from  the 
plaintiff.  When  the  agreement  was  entered  into, 
and  when  the  action  was  commenced,  it  was  sup- 
posed that  the  plaintiff  was  tenant  for  life  of  the 
property  under  the  will  of  her  husband,  and  that 
she  had  a  power  of  leasing.  After  notice  of  trial 
had  been  given  the  plaintiff  died,  and  her  execu- 
tor obtained  the  common  order  of  revivor.  After 
this  it  was  discovered  that  the  plaintiff  was  tenant 
for  life  of  the  property  under  her  marriage  settle- 
ment, and  that  she  had  no  power  of  leasing.  She 
had  signed  the  agreement  *'  for  myself  and  those 
entitled  after  me,"  though  this  did  not  appear  in 
the  statement  of  claim.  The  persons  entitled  in 
remainder,  of  whom  the  executor  was  one,  desired 
to  adopt  the  action  and  to  be  added  as  co-plain- 
ti&,  alleging  that  the  agreement  had  been  entered 
into  with  their  knowledge  and  approbation: — 
Held,  that  r.  13  of  Ord.  XYI.  applied,  and  that 
the  remaindermen  must  be  added  as  co-plainti£b 
with  the  executor  in  his  representative  capacity. 
Long  V.  Crosshsy,  49  L.  J.,  Ch.  168  ;  13  Ch.  D. 
388 ;  41  L.  T.  793 ;  28  W.  R.  226. 

Personal  BepresentatiYe.] — ^When  a  plaintiff 
filed  her  bill  as  being  the  legal  peisonal  repre- 
sentative of  the  person  through  whom  she 
claimed  title,  and  it  was  afterwards  discovered 
that  she  was  not  the  legal  personal  representa- 
tive, though  she  was  beneficially  interested  in  a 
share  of  the  subject-matter  of  the  suit,  which 
was  a  debt  contracted  upwards  of  fifty  years 
before  the  bill  was  filed,  leave  was  given,  at  the 
hearing  of  the  cause,  to  add  the  legal  personal 
representative  as  co-plaintiff ;  and  the  bill  being 
amended  by  so  doing,  and  by  introducing  suffi- 
cient statements  to  show  the  title  of  the  new 
plaintiff,  and  also  the  beneficial  interest  of  the 


original  plaintiff  : — Held,  that  such  amendments 
were  proper  to  be  allowed  in  the  discretion  of  the 
judge.  Afaughan  v.  Blake,  37  L.  J.,  Ch.  109  ;  17 
L.  T.  278  ;  16  W.  R.  66. 

Where  Original  Plaintiif  going  Abroad.]— 
In  an  action  for  an  injunction  to  restrain  the 
defendants  from  using  certain  premises  as  a 
small-pox  hospital,  appUcation  was  made  under 
Ord.  XVI.  r.  13,  by  the  plaintiff  to  join  another 
person,  with  his  consent,  who  was  an  inhabitant 
of  the  same  neighbourhood,  on  the  ground  that 
since  the  action  was  brought  the  original  plain- 
tiff had  given  up  business,  and  was  going  abi^yad. 
The  application  was  refused  on  the  ground  that 
the  cause  of  action  was  injury  to  the  plaintiff's 
own  property  only,  and  it  was  not  "  necessary,  in 
order  to  enable  the  court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  action,"  that  any  other 
person  should  be  added  as  plaintiff  within  Ord. 
XVI.  r.  13.  DaXton  v.  St,  Mary  Abbotts,  Ken- 
sington,, 47  L.  T.  349. 

Beoeiver  —  Constitation  of  Action. V-H.,  a 
partner  in  a  firm  of  solicitors,  received  money 
from  R.,  a  client,  for  the  purpose  of  investment ; 
but  the  money  was  not  invested.  On  the  death 
of  another  partner,  his  executora  brought  a  part- 
nership action,  and  H.  was  appointed  one  of  the 
receivers.  H.,  without  the  Imowledge  of  his  co- 
receiver,  gave  R.  a  memorandum  stating  that  he 
held  the  title-deeds  of  certain  property,  on  which 
the  firm  had  an  equitable  mortgage,  on  behalf 
of  R.  as  security  for  her  money,  and  he  subse- 
quently placed  the  deeds  in  a  box  marked  with 
R.'s  name.  R.  afterwards  obtained  possession  of 
the  box  and  deeds  and  claimed  to  retain  them. 
H.  was  subsequently  removed  from  the  receiver- 
ship, and  L.  appointed  in  his  place.  The  action 
was  originally  Drought  by  the  receivers  against 
R.  alone,  but  was  amended  by  adding  H.  and  the 
executors  of  the  deceased  partner  as  defendants : 
— Held,  that  the  action  was  properly  constituted 
by  making  the  new  receivers  plaintiffs  and  R.  a 
defendant.  HUls  v.  Reeves,  31  W.  R.  209— 
C.A. 

Trustee— Cestni  qne  Trost.] — Ejectment  in 
the  name  of  one  who  was  a  cestui  que  trust, 
having  an  equitable  estate  only.  At  the  trial  an 
application  was  made  to  the  judge  to  amend  by 
adding  the  names  of  two  trustees,  who  had  the 
legal  estate.  He  allowed  the  amendment: — 
Held,  rightly  allowed.  Blalte  v.  Done,  7  H.  &  N. 
465 ;  31  L.  J.,  Ex.  100  ;  7  Jur.  (N.8.)  1306 ;  5 
L.  T.  429 ;  10  W.  R.  175. 

A  dedaration  contained  two  counts  ;  the  first 
was  for  damages  for  breach  of  an  agreement 
whereby  the  plaintiff  let  furniture  to  the  defen- 
dant ;  and  the  second  was  for  money  awarded  by 
a  valuer  to  be  paid  by  the  defendant  to  the 
plaintiff  for  damage  done  by  him  to  the  ftimi- 
ture.  The  agreement  in  the  first  count  was  made 
by  a  trustee  for  the  plaintiff  (who  was  then  a 
married  woman)  with  the  defendant,  and  the 
plaintiff  was  not  a  party  to  it ;  but  she  was  a 
party  to  the  submission  to  arbitration  on  which 
the  second  count  was  founded,  and  the  trustee 
was  not.  The  plaintiff  having  obtained  an  order 
from  the  master,  under  the  C.  L.  P.  Act,  1852, 
8.  34,  to  add  the  trustee  as  a  plaintiff : — Held, 
that  he  had  power  to  make  the  order,  and  that 
he  had  properly  exercised  his  discretion  in 
making  it.    De  Qendre  v.  Bogardus,  41  L.  J., 


55 


PRACTICE— PartiM. 


56 


C.  p.  107 ;  L.  B.  7  C.  P.  409 ;  26  L.  T.  733  ;  20 
W.  R.  663, 

Statute  of  Limitatioiii.] — ^A  debt  haying  been 
contracted  with  the  finn  of  A.,  B.  and  C,  an 
action  was  brought  by  B.  and  C,  after  the  death 
of  A.,  to  recover  it.  The  plaintiffs  attorney 
haying  discoyered,  after  notice  of  trial,  that  eight 
•other  persons  were  partners  in  the  firm  when  the 
'debt  was  contracted,  the  conrt  allowed  the 
plaintiffs  to  amend  the  writ  of  summons  and 
subsequent  proceedings  by  adding  the  names  of 
the  eight  other  persons  as  plainti&.  It  was 
sworn  that  the  Statute  of  Limitations  would  be 
a  bar  to  a  fresh  action.  Came  y.  Malim,  6  Ex. 
803  ;  2  L.  M.  &  P.  498 ;  20  L.  J.,  Ex.  43i. 

Amendment  of  Charaeter  in  whieh  Pltintiif 
8nes.l — In  an  action  for  work  done  and  materials 
provided  by  an  administratrix  of  a  coach-builder, 
it  appeared  that  upon  his  death  his  widow  took 
out  administration,  and  caused  carriages  to  be 
prepared  for  the  defendant,  the  materials  used 
being  part  of  the  estate  of  her  deceased  husband, 
with  the  exception  of  one  shaft.  After  this  work 
had  been  done  the  widow  died,  and  the  adminis- 
tratrix took  out  administration  de  bonis  non  : — 
Held,  that  the  cause  of  action  was  part  of  the 
estate  of  the  intestate,  and  not  of  the  widow,  and 
therefore  passed  to  the  administratrix  de  bonis 
non,  and  that  the  declaration  might  be  amended 
at  nisi  prius  by  stating  that  she  sued,  not  as 
administratrix  of  the  deceased,  but  as  adminis- 
tratrix de  bonis  non.  Moseley  y.  Rendeli,  40 
L.  J.,  Q.  B.  Ill ;  L.  R.  6  Q.  B.  338  ;  23  L.  T. 
774  ;  19  W.  R.  619. 

Consent  of  Plaintiff  on  being  added.]  —  A 

person  cannot  be  added  as  plaintiff  without  his 
consent  in  writing,  even  although  he  be  indem- 
nified against  costs.  Tryon  y.  National  Provident 
JnstUution,  65  L.  J.,  Q.  B.  236  ;  16  Q.  B.  D.  678 ; 
64  L.  T.  167  ;  34  W.  B.  398. 

The  case  of  trustees  and  cestui  que  trust  is  not 
excepted  from  the  general  rule  of  Ord.  XVI. 
r.  11,  so  as  to  enable  the  court  or  a  judge  to 
dispense  with  the  consent  in  writing  of  the 
trustee  upon  the  application  of  a  cestui  que 
trust  to  amend  by  adding  his  trustee  as  co- 
plaintiff  in  an  action  in  respect  of  the  trust 
property.  JBesley  y.  Bedey^  57  L.  J.,  Ch.  464  ; 
37  Ch.  D.  648  ;  68  L.  T.  510  ;  36  W.  R.  604. 

In  ejectment,  the  evidence  showing  title  in  a 
party  not  joined,  he  cannot  be  join^  without 
his  consent,  nor  can  the  claimants  recover  with- 
out proof  of  the  transfer  of  his  title  to  them. 
Frampton  v.  Williams,  2  F.  &  F.  603. 

The  court  will  not  add  a  party  to  the  record 
under  s.  19  of  the  23  &  24  Vict.  c.  126,  who  is  a 
trustee  for  a  person  who  objects  to  his  being  so 
added.    Sturgis  v.  Smith,  5  L.  T.  586. 

In  an  action  by  the  equitable  assignee  of  a 
debt,  or  chose  in  action,  an  application  under 
Ord.  XVI.  r.  2,  to  add  the  name  of  the  assignor 
siA  plaintiff  will  not  be  granted  where  there  is 
no  proof  of  his  consent,  or  that  an  indemnity 
has  been  tendered  to  him.  Tttrqvand  v.  Fearon, 
48  L.  J.,  Q.  B.  34l ;  4  Q.  B.  D.  280 ;  40  L.T.  191 ; 
27  W.  R.  396. 

"Own  Consent  in  Writing."]— The  con- 
sent of  a  person  to  be  added  as  a  plaintiff,  or  the 
next  friend  of  a  plaintiff,  in  an  action  must, 
under  r.  11  of  Ord.  XVI.  of  the  Rules  of  Court 
of  1883,  be  "  his  own  consent  in  writing" — that 
is,  it  must  be  his  consent  in  writing,  and  must  be 


signed  by  him  ;  and  a  written  consent  on  his 
behalf  by  his  solicitor,  signed  by  the  solicitor, 
though  written  and  signed  in  his  presence,  is  not 
sufficient  to  bind  him.  Frieker  v.  Van  GnUten, 
66  L.  J.,  Ch.  823  ;  [1896]  2  Ch.  649 ;  75  L.  T. 
117;  45  W.  B.  63— C.  A. 

The  consent  required  by  Rules  of  Court,  1876, 
Ord.  XVI.  r.  18,  to  be  given  by  a  person  whom 
it  is  proposed  to  add  as  plaintiff  need  not  have 
been  in  writing,  but  a  statement  by  the  solicitor 
acting  for  the  existing  plaintiff  that  he  has 
authority  from  the  proposed  new  plaintiff  to 
consent  on  his  behalf  would  have  been  accepted 
by  the  court.  Cox  v.  Jam4tg,  61  L.  J.,  Ch.  184  ; 
19  Ch.  D.  55  ;  46  L.  T.  471  ;  30  W.  R.  228.  See 
now  Ord.  XVI.  r.  11. 

Under  Ord.  XVI.  r.  11,  of  the  Rules  of  Court, 
1883,  no  person  can  be  added  as  a  plaintiff  to  an 
action  without  his  written  consent.  The  plaintiff 
brought  an  action  upon  a  contract  against  the 
defendant,  who  insisted  that^  one  L.  should  be 
joined  as  a  co-plaintiff  as  being  a  party  to  the 
contract,  or,  in  the  alternative,  that  all  pro- 
ceedings in  the  action  should  be  stayed  until  he 
was  so  joined : — Held,  that,  inasmuch  as  L.  had 
not  consented  to  have  his  name  added  as  a 
co-plaintiff,  the  court  had  no  right  by  a  round- 
about process  to  make  an  order  which  would 
practically  override  the  provisions  of  Orel.  XVI. 
r.  11.  Jackson  v.  Krii^er,  54  L.  J.,  Q.  B.  446  ; 
52  L.  T.  962. 

Motion  to  strike  out  Vame  of  Plaintiff  added 
without  Anthority— Who  may  make.] — On  a 
motion  to  strike  out  the  name  of  a  company 
which  had  been  added  by  amendment  as  a 
co-plaintiff,  on  the  ground  that  the  company  had 
not  authorised  the  use  of  its  name  : — Held,  that 
the  motion  was  wrong,  as  such  a  motion  could 
only  be  made  by  the  company  itself,  but  that  the 
consent  of  the  company  must  be  obtained  as 
necessary  to  sustaining  the  action  under  the  rule 
in  Foss  y.  Harhottle  (2  Hare,  461).  DucJtett  y. 
Gover,  46  L.  J.,  Ch.  407  ;  6  Ch.  D.  82  ;  25  W.  R. 
654. 

AppUoation,  how  made.] — ^An  alteration  in  the 
parties  to  an  action  will  not  be  made  upon  an 
ex  parte  application.  Tildesley  v.  Harjyer,  3 
Ch.  D.  277. 

Vo  Demurrer  for  want  of  Parties.] — Since  the 
Judicature  Acts  there  is  no  such  thing  as  a 
demurrer  for  want  of  parties.  The  proper  course 
is  to  take  out  a  summons  under  Ord.  XVI.  r.  13, 
to  have  the  necessary  party  or  parties  added. 
Werderma/nn  v.  SocUte  GhdraU  d*  Electrioit^, 
19  Ch.  D.  246  ;  45  L.  T.  514  ;  30  W.  R.  33— C.  A. 

An  objection  for  want  of  parties  ought  to  be 
taken  by  interlocutory  motion,  and  cannot  be 
entertained  at  the  hearing.  Shcehati  v.  G,  E.  Ry., 
60  L.  J.,  Ch.  68  ;  16  Ch.  D.  59  ;  43  L.  T.  432  ; 
29  W.  R.  69. 

A  statement  by  way  of  defence,  that  the 
plaintiff  at  the  time  of  bringing  the  action  was 
a  married  woman,  is  no  defence,  and  may  be 
demurred  to.  Ahouloff  v.  OjfuenJieimer,  30 
W.  R.  429. 

Adding  Hew  Plaintifiii  at  Trial.]  — In  an 
action  by  a  company,  lessees  for  a  long  term  of 
eleven  houses,  of  which  ten  were  unlet  and  in 
their  possession  when  the  writ  was  issued,  and 
by  their  tenant  of  the  remaining  house  as  co- 
plaintiff,  for   an  injunction   and    damages    in 
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respect  of  an  alleged  naisance  from  noise ;  the 
tenant,  after  delivery  of  the  statement  of  claim 
and  notice  of  trial,  refused  to  go  on  with  the 
action  as  co-plaintifl.  The  other  ten  houses 
having  in  the  meantime  been  let,  the  plaintiff 
company  applied  at  the  trial  for  leave  to  amend 
by  adding  as  co-plaintiffs  two  of  the  new  tenants, 
who  consented  to  be  added.  The  application  was 
granted,  as  being  within  the  discretion  given  by 
Boles  of  the  Supreme  Court,  1883,  Ord.  XYI. 
r.  11,  of  allowing  the  names  of  any  parties, 
whether  plaintiffs  or  defendants— **  whose  pre- 
sence before  the  court  may  be  necessary  in  order 
to  enable  the  court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  cause  or  matter  " — to  be  added. 
Hou9e  Property  and  Iwoeitment  Co.  v.  Hot»6  Nail 
Co,,  54  L.  J.,  Ch.  716  ;  29  Ch.  D.  190 ;  62  L.  T. 
607 ;  33  W.  K.  562. 

A  judge  has  power,  in  ejectment,  to  amend  at 
the  trial  by  adding  names  of  parties  in  whom 
the  legal  estate  is  vested,  so  as  to  raise  the  real 
question.  Blake  v.  Doma^  7  H.  &  N.  465  ;  81  L.  J., 
Ex.  100 ;  7  Jur.  (K.8.)  1306  ;  6  L.  T.  429  ;  10 
W.  R.  175.    8.  C  at  nisi  prius,  2  F.  &  F.  676. 

Adding  Plaintiff  after  Trial.] — ^An  action  in 
personam  was  brought  in  the  name  of  G.  S.  and 
others  against  the  owners  of  the  **  D.  of  B."  in 
respect  of  a  collision  between  that  vessel  and  the 
**V."  At  the  trial,  on  the  application  of  the 
defendants,  the  judge  ordered  tnat  the  names  of 
the  several  plainti&  should  be  given,  and  the 
writ  amended.  The  name  of  F.  was,  by  mistake, 
given  as  the  name  of  the  owner  of  the  cargo  on 
board  the  "  V.,"  and  inserted  in  the  writ.  The 
case  eventually  went,  on  appeal,  to  the  house  of 
lords,  where  the  "D.  of  B."  was  pronounced 
alone  to  blame  for  the  collision.  After  tiiis 
judgment,  but  before  the  reference  had  been 
held  for  the  assessment  of  damages,  it  was  ascer- 
tained that  F.  was  not  the  owner  of  the  cargo, 
and  an  application  was  thereupon  made  to  have 
the  name  of  A.  &  Co.,  the  real  owners  of  cargo, 
added  or  substituted  for  that  of  F. : — Held,  that 
the  decree  of  the  court  in  a  damage  action 
pronouncing  which  vessel  is  to  blame  for  a 
collision  is  not  a  final  judgment  where  damages 
remain  to  be  assessed ;  and  that  the  court  h»A 
power  to  make  the  order  asked  for.  The  Duke  of 
Biieeleueh,  61  L.  J.,  P.  57  ;  [1892]  P.  201  ;  67 
L.  T.  739 ;  40  W.  B.  455 ;  7  Asp.  M.  C.  294— C.  A. 

2.  Defendanta. 

Adding  Joint  Contraoton.! — Upon  an  appli- 
cation under  Ord.  XYI.  r.  11,  oy  the  defendant  or 
defendants  on  the  record,  that  other  defendants 
be  added,  the  court  or -judge  may  exercise  a 
discretion,  and  the  order  will  not  be  made  unless 
it  is  shown  that  the  non- joinder  complained  of 
will  prejudice  the  parties  to  the  action,  or  that 
"the  presence  before  the  court  of  additional 
parties  is  necessai^  in  order  to  enable  the  court 
effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause 
or  matter."  Ledvc  v.  Ward,  54  L.  T.  214  ;  5 
Asp.  M.  C.  571. 

Hembie,  that  under  Ord.  XYI.  r.  11,  the  court 
has  a  discretion  to  order  other  defendants  to  be 
added,  but  such  discretion  ought  to  be  exercised 
as  nearly  as  possible  in  accordance  with  the 
principles  upon  which  a  plea  in  abatement  would 
before  tiie  Judicature  Act  have  succeeded  or 
failed.     Wilson  v.  Balcarree  Brook  Steamship 


Co.,  62  L.  J.,  Q.  B.  245  ;  [1893]  1  Q.  B.  422  ;  4  B. 
286  ;  68  L.  T.  312  ;  41  W.  B.  486 ;  7  Asp.  M.  C. 
321— C.  A. 

Where  an  action  is  brought  against  one  only 
of  several  joint  contractors,  the  defendant  is 
entitled,  as  of  right,  under  Ord.  XYI.  r.  11,  to 
have  his  co-contractors  joined  as  defendants, 
on  the  authority  of  Kendall  v.  Hamilton  (4  App. , 
Cas.  604).  Pilley  v.  Bobinson,  57  L.  J.,  Q.  B.  54 ; 
20  Q.  B.  D.  155 ;  58  L.  T.  110 ;  36  W.  B.  269. 

Where  one  of  two  joint  contractors  is  sued 
alone,  the  action  will  not  be  stayed  until  the 
other  is  joined,  if  the  plaintiff  shows  that  such 
other,  although  within  the  jurisdiction,  cannot 
be  found.  Robinson  v.  Oeisel,  64  L.  J.,  Q.  B.  52  ; 
[1894]  2  Q.  B.  685  ;  9  B.  655 ;  71  L.  T.  70  ;  42 
W.  B.  609— C.  A. 

Since  the  abolition  of  pleas  in  abatement,  the 
proper  course  for  a  defendant  desirous  of  raising 
the  objection  of  the  non-joinder  as  a  defendant 
of  some  one  jointly  liable  with  him  is  to  apply 
by  summons  at  chambers,  supported  by  an  affi- 
davit stating  the  facts,  and  showing  that  the 
person  alle^d  to  be  jointly  liable  is  within 
the  jurisdiction,  to  have  the  action  stayed. 
Mac  Arthur  v.  Hood,  1  Cab.  &  E.  650. 

M.  and  B.  entered  into  certain  contracts  with 
P.  to  build  a  mansion,  and  subsequently  assigned 
to  8.  &  Co.  all  their  share,  right,  and  interest  in 
all  moneys  then  or  thereafter  to  become  due  and 
owing  under,  or  which  should  be  or  become 
payable  by  P.  in  respect  of,  any  matters  connected 
with  or  arising  out  of  the  said  contracts.  In  an 
action  by  S.  &  Co.  against  P.  for  an  account,  and 
for  payment  of  what  was  due  to  them  under  the 
said  contracts,  P.  moved,  under  Ord.  XYI.  r.  11, 
that  M.  and  B.  should  be  added  as  parties  to  the 
action  : — Held,  that,  although  the  Queen's  Bench 
division  had  the  same  jurisdiction  as  that  exer- 
cised by  the  Chancery  division  in  actions  taking 
the  shape  of  a  general  dealing  with  the  subject- 
matter,  yet  it  was  not  within  the  simplicity 
aimed  at  in  the  Queen's  Bench  division  to  join 
the  parties  as  defendants,  no  relief  being  sought 
against  them  by  the  plaintiffs,  and  that  &e  court 
would  not  join  them  as  plaintiffs  without  notice 
to  them,  and  hearing  them  as  to  their  interest 
and  the  terms  on  which  the  order  should  be 
made.  Sanders  v.  Peek,  50  L.  T.  630 ;  32  W.  B, 
462. 

Foreigiier  resident  out  of  JniitdietioB.] — 

Where  an  action  is  brought  against  one  joint 
contractor  only,  the  other  being  a  foreigner 
resident  out  of  the  jurisdiction,  the  defendant  is 
not  entitled  as  of  right  to  have  the  other  joint 
contractor  added  as  a  defendant  under  OnL  XYI. 
r.  11.  Wilson  v.  Balcarres  Brook  Steamship  Co,y 
supra. 

Action  by  One  Ezeoutor — ^Absconding  Ezpou- 
tor.] — One  of  two  executors  having  absconded, 
the  other  executor  sued  a  mortgagor.  The  court 
refused,  on  the  application  of  the  defendant,  to 
add  the  absconaing  executor  as  defendant. 
Drage  v.  Hartopp,  54  L.  J.,  Ch.  434  ;  28  Ch.  D. 
414  ;  61  L.  T.  902  ;  33  W.  B.  410. 

Plaintiff  in  Doubt  from  whom  Bedress  to  be 
sought.] — In  an  action  by  shipowners  against 
shipbrokers  for  breach  of  a  warranty  of  the 
authority  of  a  principal  to  charter  the  plaintiffs' 
ship,  the  court  has  jurisdiction  under  rr.  7  and 
11  of  Ord.  XYI.  to  join  the  principal  as  a 
co-defendant  in  the   action.     Saiurthtoaite  v. 
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Hannay  (63  L.  J.,  Q.  B.  787  ;  [1894]  A.  C.  494) 
discussed  and  explained.  Bennettt  v.  McIlwraUh^ 
65  L.  J.,  Q.  B.  632  ;  [1896]  2  Q.  B.  464 ;  75  L.  T. 
145  ;  45  W.  B.  17  ;  8  Asp.  M.  C.  176— C.  A. 

Aettoninrem— Compnliory  Pilotage — Joinder 
of  Pilot.] — Where  an  action  in  rem  has  been 
brought  against  a  ship  and  her  owners  for  damage 
by  collision,  and  compulsory  pilotage  has  been 
pleaded,  an  order  ought  not  afterwards  to  be 
made  for  the  joinder  of  the  pilot  as  a  defendant 
(assuming  there  was  jurisdiction  to  make  the 
order)  if  the  effect  of  so  doing  would  be  to 
embiUTass  the  trial  of  the  action.  The  OermaniCy 
65  L.  J.,  P.  53  ;  [1896]  P.  84  ;  73  L.  T.  730 ;  44 
W.  R.  394  ;  8  Asp.  M.C.  116— C.  A. 

Change  of  Character.] — The  court  being  asked 
to  convert  an  action  against  the  lords  of  the 
admiralty  for  an  injunction  in  respect  of  alleged 
trespass  into  a  maintainable  action  by  giving 
the  plaintifEs  leave  to  amend  the  writ  by  suing 
the  lords  individually,  and  adding  as  parties  the 
servants  of  the  admiralty,  who  were  the  tres- 
passers, refused  such  leave  and  dismissed  the 
action,  but  without  prejudice  to  any  action  main- 
tainable by  the  plaintiffs.  Raleigh  v.  Oo9chen^ 
67  L.  J.,  Ch.  69  ;  [1898]  1  Ch.  73  ;  77  L.  T.  429 ; 
46  W.  B.  90. 

Veeeseary  Parties- XiningLeaee — ^Leuor.] — 
In  an  action  by  a  copyholder  to  restrain  the 
working  of  coal  under  his  land  by  A.,  who  claimed 
to  be  entitled  to  do  the  acts  complained  of  by 
virtue  of  a  lease  from  B.,  the  loid  of  the  manor, 
B.  was  by  amendment  sidded  as  a  defendant,  on 
the  allegation  that  he  claimed  the  right  by  him- 
self and  his  lessees  to  work  the  coal,  that  he 
justified  the  acts  of  A.,  and  that  he  had  received 
and  claimed  to  be  entitled  to  receive  from  A. 
rents  and  royalties  in  respect  of  such  wrongful 
working.  On  summons  by  B.  under  Bules  of 
Supreme  Court,  1883,  Ord.  XXV.  r.  4,  that  the 
amended  statement  of  claim  might  be  struck  out 
as  against  him  on  the  ground  that  it  disclosed  no 
reasonable  cause  of  action  against  him,  and  that 
the  action  might  be  dismissed  as  against  him  : — 
Held,  that  the  lessor  had  been  properly  added  as 
a  defendant.  Shafto  v.  Bolokow^  Vauglian  4* 
Co,,  56  L.  J.,  Ch.  735  ;  34  Ch.  D.  725  ;  56  L.  T. 
608  ;  35  W.  B.  562. 

Loeal  Board— Clerk.  1— An  action  having  been 
brought  against  the  clerk  of  a  local  bo^:d  of 
health,  the  court  allowed  the  writ  of  summons 
and  subsequent  proceedings  to  be  amended  by 
substituting  the  board  as  the  defendant  instead 
of  the  clerk.  Bolinghrolte  {Lord)  v.  Toumsendj 
42  L.  J.,  C.  P.  255  ;  L.  B.  8  C.  P.  645  ;  29  L.  T. 
430. 

Libel  —  Proprietor  of  Newspaper.]  —  In   an 

action  for  libel  which  had  been  brougnt  against 
the  publisher  of  a  newspaper,  it  appearing  after 
issue  joined,  in  answer  to  interrogatories,  that 
A.  B.  was  the  sole  proprietor  of  the  newspaper, 
the  court,  in  the  exercise  of  its  discretion,  made 
an  order,  on  the  application  of  the  plaintiff 
under  Ord.  XVI.  r.  13,  that  A.  B.  should  be  added 
as  defendant,  the  court  imposing  the  terms  that 
when  joined  as  defendant  he  should  have  the 
same  rights  as  he  would  have  had  if  the  action 
were  then  commenced.  Edward  v.  Lowther^  45 
L.  J.,  C.  P.  417  ;  3^  L.  T.  255  ;  24  W.  R.  434. 


Admiaiitntion  Aetion.]— When  in  an  adminis- 
tration  action  the  title  of  the  plaintiff  as  a 
beneficiary  was  doubtful,  and  the  trustee  of  the 
will  was  the  sole  defendant,  the  court,  on  the 
application  of  the  trustee,  ordered  that  the  person 
interested  in  disputing  the  claim  should  be  made 
a  defendant.     Bay  v.  Radeliffe,  24  W.  R.  844. 

Bill — ^Tmttee  for  Company.] — ^In  an  action  on  a 
bill  against  the  acceptor,  he  sought  to  add  the 
name  of  a  company  as  a  defendant  under  Ord. 
XVI.  r.  13,  upon  the  following  grounds:  that  the 
acceptance  was  given  for  the  purchase-money  of 
a  ship  which  he  had  agreed  to  purchase  of  the 
plaintiff  ;  that  in  entering  into  the  agreement  for 
such  purchase  he  had  acted  as  a  trustee  for  the 
company,  to  whom  the  ship  was  afterwards  con- 
veyed in  pursuance  of  the  agreement ;  and  that 
the  plaintiff  made  fraudulent  representations 
with  regard  to  the  ship,  by  reason  of  which  the 
company  had  been  put  to  useless  expense,  which 
they  claimed  to  recover  from  the  plaintiff.  The 
court  refused  the  application.  Norris  v.  Beasley^ 
46  L.  J.,  C.  P.  169 ;  20.  P.  D.  80 ;  35  L.  T.  846  ; 
25  W.  B.  320. 

<<  Qnestioni  inTolyed  in  the  Cause  or  Katter.''] 
— In  an  action  by  a  shipowner  against  consignees 
for  sale  of  a  cargo,  claiming  a  declaration  of  lien 
upon  money  deposited  by  5ie  latter  with  a  dock 
company  under  s.  493  of  the  Merchant 
Shipping  Act,  1894,  the  court  has  jurisdiction  to 
add  as  defendants  the  shippers  of  the  cargo  who 
wish  to  raise  a  counterclaim  in  respect  of  alleged 
breaches  of  the  contract  of  affreightment. 
MotUgomery  v.  Foy^  Morgan  Jt  Co,^  65  L.  J., 
Q.  B.  18 ;  [1895]  2  Q.  B.  321  ;  14  B.  576 ;  73  L.  T. 
12  ;  43  W:  B.  691 ;  8  Asp.  M.  C.  36— C.  A. 

B.  agreed  to  purchase  freehold  hereditaments 
of  A.,  who  purported  to  sell  under  a  power  of 
sale  contained  in  a  mortgage  to  A.  by  C,  as 
trustee  and  executor  of  the  will  of  D.  After 
acceptance  of  the  title,  and  preparation  of  the 
conveyance,  B.  received  formal  notice  from  unpaid 
residuary  legatees  of  D.  of  a  claim  by  them  to  the 
property  contracted  to  be  sold.  In  an  action  by 
A.  for  specific  performance  of  the  agreement,  a 
motion  by  B.  that  the  residuary  legatees,  who 
had  given  notice  of  their  claims,  might  be  added 
as  defendants  to  the  action,  was  refused  with 
costs,  as  no  question  arose  which,  forthe  purpose 
of  being  effectually  adjudicated  upon  and  settled, 
required  that  these  residuary  legatees  should  be 
added  as  parties.  Harry  v.  Bavey,  45  L.  J.,  Ch. 
697 ;  2  Ch.  D.  721 ;  34  L.  T.  842 ;  24  W.  B. 
576. 

The  lessee  for  a  term  of  years  under  a  lease 
containing  a  covenant  to  repair  agreed  with  D. 
to  sell  and  assign  to  him  the  residue  of  the  term, 
he  undertaking  to  indemnify  the  lessee,  without 
mentioning  her  assigns,  in  respect  of  any  breach 
of  covenant.  D.  entered  into  possession  under 
that  agreement,  but  no  deed  of  assignment  to  him 
was  executed,  and  upon  the  lessee's  death  her 
executors,  having  distributed  her  estate,  assigned 
for  a  nominal  consideration  the  residue  of  the 
term  to  her  son,  who  henceforth  received  the 
rent  from  D.  and  paid  it  to  the  lessors.  At  the 
expiration  of  the  term  the  lessors  sued  the  son 
for  breach  of  the  covenant  to  repair,  and  he 
claimed  indemnity  from,  and  brought  in  D.,  as 
third  party.  The  action  was  referred  to  an 
official  referee,  who,  upon  the  application  of  the 
defendant,  made  an  order  adding  the  lessee's 
executors  as  defendants  in  order  to  enable  them 
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to  daim  indemnity  from  D.  Neither  the  ploin- 
tilb  nor  the  executors  objected  to  this  order  being 
made,  but  D.  opposed  it  : — Held,  upon  these 
facts,  that  the  omcial  referee  in  aading  the 
executors  as  defendants  rightly  exercised  his 
discretion  under  Ord.  XVI.  r.  11.  Byrne  v. 
Brown,  68  L.  J.,  Q.  B.  410  ;  22  Q.  B.  D.  667  ;  60 
L.  T.  661— C.  A. 

InMngement  of  Patent  —  Applieation  by 
Xaker  of  Xaohine   used   by   Defendant.] — ^A 

patentee  brought  an  action  against  the  purchaser 
of  a  machine  for  infringement  without  joining 
the  maker.  The  maker,  who,  though  resident 
abroad,  had  taken  out  a  patent  in  England  for 
his  machine,  applied,  under  r.  11  of  Ord.  XVI., 
to  be  added  as  a  defendant,  upon  the  ground 
that  he  would  be  prejudiced  by  the  action  : — 
Held,  that  the  application  did  not  come  within 
r.  11.  Moter  y.  Mar^den,  61  L.  J.,  Ch.  S19 ; 
[1892]  1  Ch.  487  ;  66  L.  T.  670  ;  40  W.  B.  620 
^~C  A. 

Foreelosnre— Mortgagor  in   PoMession.] — ^A 

mortgage  was  created  of  certain  land  by  A.,  who 
subsequently  went  into  liquidation.  The  trustee 
in  the  liquidation  sold  the  equity  of  redemption 
to  B.  An  action  was  brought  by  the  mortgagee 
against  B.  for  foreclosure.  The  security  was 
insufficient,  and  it  was  necessary  to  obtain  posses- 
sion as  soon  as  possible.  On  demanding  possession, 
however,  the  mortgagee  found  that  A.  was  in 
possession  and  refu^  to  go  out.  The  mortgagee 
asked  for  leave  to  amend  the  writ  in  the  action 
by  adding  the  name  of  A.  as  a  defendant,  and  by 
including,  as  part  of  the  relief  sought,  a  claim 
for  recovery  of  possession  of  the  mortgaged  pro- 
perty : — Held,  that  the  leave  could  not  be  granted. 
Suteliffe  v.  Wood,  63  L.  J.,  Ch.  970 ;  60  L.  T. 
705. 

Husband  and  Wife.] — In  an  action  against  a 
husband  for  goods  sold  to  the  wife  dum  sola,  it  is 
not  competent  to  the  judge  at  nisi  prius  to  amend 
the  record  by  making  the  female  a  co-defendant. 
Garrard  v.  OivMlei,  11  C.  B.  (N.8.)  616  ;  31  L.  J., 
C.  P.  131 ;  8  Jut.  (n.8.)  640 ;  6  L.  T.  609 ;  10 
W.  B.  213.  Affirmed,  13  C.  B.  (N.S.)  832 ;  81 
L.  J.,  C.  P.  270 ;  8  Jur.  (N.S.)  1077 ;  10  W.  B. 
666— Ex.  Ch. 

Xortgagee  of  Tenant.] — ^The  mortgagee  of  a 
tenant  who  has  incurred  a  forfeiture  cannot  be 
heard  on  an  application  for  relief  under  23  &  24 
Vict.  c.  126,  s.  2,  and  cannot  be  made  a  party  to 
the  action  of  ejectment  under  Ord.  XVI.  r.  13,  of 
the  Judicature  Act,  1876.  JtftZZ#  v.  OriJUhs,  46 
L.  J.,  Q.  B.  771. 

Application  not  Ez  parte.] — ^An  application  to 
add  a  defendant  to  an  action  must  not  be  made 
ex  parte.  Colhech,  In  re,  Hall  v.  Colheoh,  36 
W.  R.  259. 

Such  an  application  should,  in  general,  be  by 
summons  in  chambers.  WiUon  v.  Church,  9 
Ch.  D.  652 ;  39  L.  T.  413  ;  26  W.  B.  735. 

Berriee  of  Writ.] — When  two  actions  had  been 
consolidated  on  an  application  by  the  plaintiff 
to  add  new  defendants  to  the  consolidated  action 
before  trial,  and  to  make  W.,  one  of  the  present 
defendants,  a  party  to  the  action  in  a  representa- 
tive character,  the  court,  under  the  Judicature 
Act,  Ord.  XVI.  rr.  14, 15,  ordered  that  the  pro- 
posed new  defendants  should  be  added  without 


service  of  any  writ,  and  that  W.  be  made  a 
defendant  in  his  representative  character  without 
any  further  indorsement  on  any  writ,  such  order 
to  take  effect  unless  the  new  defendants  and  W. 
should  respectively  show  cause  to  the  contrary 
within  eignt  days  after  service  thereof.  Wortley, 
In  re,  Culley  v.  Wortley,  46  L.  J.,  Ch.  182 ;  4 
Ch.  D.  180  ;  26  W.  R.  295, 

Hot  added  at  Initanoe  of  Third  Party.] — A 
person  added  as  a  defendant  in  an  action  under 
Ord.  XVI.  r.  17,  is  not  entitled  under  that  rule 
to  have  another  person,  against  whom  he  may 
have  a  claim,  so  added.  Walker  v.  Balfou/r,  25 
W.  B.  611. 

After  Beeree.] — ^A  decree  was  made  in  1876 
against  the  corporation  of  Birmingham,  as  the 
sanitary  authority  of  Birmingham,  granting  a 
perpetual  injunction  to  restrain  them  from 
allowing  sewage  to  flow  into  a  river,  the  injunc- 
tion being  suspended  for  five  years  to  give  the 
borough  an  opportunity  to  execute  certain  works. 
At  the  expiration  of  that  period  the  plaintiffs 
desired  to  enforce  the  injunction,  but  in  the 
meantime  the  B.  T.  and  B.  Board  had  succeeded  to 
the  rights  and  liabilities  of  the  corporation  of 
Birmingham  in  respect  of  the  sewage  : — Held, 
that  under  r.  13  of  Ord.  XVI.  such  an  amend- 
ment could  not  be  made  after  final  decree,  and 
that  the  decree  could  only  be  enforced  against 
the  board  by  an  action.  Att.-  Oen,  v.  B Inning Jum 
Corporation,  16  Ch.  D.  423 ;  43  L.  T.  77 ;  29  W.  R. 
127— C.  A. 

After  Judgment.] — Defendants  to  an  infringe- 
ment action  served  a  third  party  notice  for 
indemnity  upon  the  B.  Company,  who  were  not 
parties  to  the  action.  The  B.  Company  appeared 
as  third  parties  in  the  action,  and  admitted  their 
liability  to  the  defendants ;  and  the  court  ordered 
that  they  should  have  liberty  to  appear  at  the 
trial,  and  should  be  bound  by  the  decision  of  the 
court  on  any  question  as  to  the  indemnity  arising 
between  them  and  the  defendants,  but  not  other- 
wise. The  B.  Company  were  not  made  defen- 
dants, and  filed  no  pleadings,  but  they  appeared 
at  the  trial  as  third  parties,  and  the  court  gave 
judgment  partly  in  favour  of  the  plainti&  and 
partly  in  favour  of  the  defendants,  but  made  no 
special  order  as  to  the  third  parties.  The  plain- 
ti&  appealed,  and  after  judgment  had  been  given 
allowing  their  appeal,  with  costs  against  the 
def endimts,  the  phuntiffs  asked  for  an  injunction 
and  costs  against  the  third  parties  (who  had 
appeared  on  the  appeal),  and,  if  necessary,  for 
an  order  to  amend  so  as  to  make  them  defen- 
dants : — Held,  by  Cotton,  L.J.,  that  the  court 
had  no  jurisdiction  to  give  a  judgment  against 
these  third  parties  as  if  they  were  defendants, 
and  that  it  would  be  wrong  after  judgment  on 
appeal  to  grant  liberty  to  amend  so  as  to  enable 
the  court  to  give  relief  against  the  third  parties 
which  was  not  asked  for  at  the  trial ;  by  Lindley, 
L.J.,  that  the  court  had  jurisdiction  to  grant  the 
liberty  to  ajnend  applied  for,  but  that  it  should 
not  be  exercised  in  the  present  case ;  and  held 
by  the  court  that  under  Ord.  XVI.  r.  54,  the  court 
had  jurisdiction  to  order  the  third  parties  to  pay 
the  costs  both  of  the  appeal  and  in  the  court  below, 
and  that,  as  the  third  (MEirties  had  in  reality  fought 
the  plaintiffs  and  failed,  an  order  for  the  pay- 
ment of  such  costs  must  be  made  against  them 
as  well  as  against  the  defendants.  Edison  and 
Suxin  United  Mectrie  Light  Co,  v.  Holland,  58 
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BM*  IntorMtl— A  writ  was  imed  by 

the  plaintiff,  on  behalf  ot  himself  and  nnmeroM 
parUes    "f*"'^  ">«  M"ne  interest,"  uoder   Ord. 
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L,  J.,  Ch.  295     14  Jor.  6   . 

An  action  ay  certain  membera  of  a  church' 
tuildiug  coromittee,  on  behalf  of  theinB£l?cs 
"  and  all  others  the  snliscribers  "  to  the  building 
fund,  against  a  former  member  of  the  coimuitt«e 
for  an  account,  cannot  be  maiataiaed.  Stri^h' 
land  T.  Weldon,  64  h.  J.,  Ch.  452  ;  2B  Ch.  D. 
426  i  52  L.  T.  2*7 ;  33  W.  E.  646. 

— —  Qnaition  of  OonTeniaiie*  and  Diientias.] 
— Where  a  class  of  persons  entitled  is  numerous, 
it  is  a  qnestion  of  convenience  whether  tiie  oooit 
will  require  them  all  to  be  made  parties.  Sartey 
V.  Haney,  4  Beav.  216.  8.  P.,  fbaUura  v. 
ITiompton,  16  Ves.  321. 

An  order  made  at  the  hearing  of  a  caose, 
and  giving  the  plaintifEa  leave  to  amend  tor  the 
purpose  of  adding  parties,  showing  why  thoy 
ve'cre  unable  to  tmng  all  proper  parties  before 
the  court.  Is  sufficiently  complied  with  by  au 
amendment  stating  that  the  plainti^  Bue  on 
belialf  of  themselves  and  all  persons  (other  than 
the  defendants)  who  fill  a  {Articular  character, 
and  alleging  that  the  persona  filling  that 
character  are  so  nnmeroDS,  that  if  they  were 
individually  made  parties,  the  suit  could  not  be 
effectually  prosecuted.  Milligan  v.  Mitchell, 
1   Myl  &  C.  Ell  ;  7  L.  J.,  Ch.  37  ;  1  Jnr.  888. 

I-iberty  to  sue  on  behalf  of  oneself  and  other 
peisons  who  are  loo  numeroua  to  be  broufiht 
upon  the  record  is  dependent  neither  upon  the 
discretion  of  the  court,  nor  upon  the  disposition 
of  such  persons  to  concur  in  the  suit.  WiUiaau 
■V.  Sainumd,  2  Kay  k  1.  463  ;  2  Jnr.  fN.a.)  251 :  4 
W.  B.  64. 

But  if  such   persons  have  an  interest  which 

jnlght  be  affected  in  case  the  suit  were  allowed 

to    proceed,  as  on  their  behalf   at  the  instance 

plaintiff,  or  if  full  justice  cannot  be  done 
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Flainttir   barred    from    Suing.]  —  Some 

individnala  of  a  class  may  file  a  bill  on  behalf  ot 
tbemselTCs  and  the  others  of  that  class  praying 
an  account,  though  the  plaintifis  have  executed 
separat*  releases  which  would  bar  their  right, 
the  bill  charging  that  those  releaaes  were  obtained 
frauaulently.  Williavu  v.  SmUk,  7  L.  J.  (p&.') 
Cb.  J33- 

Sea»l»le,  that  when  a  biU  is  filed  by  two  stock- 
holders, entitled  to  aepamte  sums  of  stock,  on 
behalf  «i  themselveB  and  aU  other  holders  of  the 
,^a3ae  stock,  praying  relief,  if  it  should  appear 
that  oi»«  "'■  ™e  plaintifc  is  not  entitled  to  relief 
by  i-e»»^  ot  some  equitable  circumstances 
pecttl**'^  to   himself,  the  court  may  nevetthelesa. 


i^^oad  ^J^^  the  bill."  OrrbaliU^_  Grand 
-%^a.i   Vndt»^keTt,  3  It.  Eq.  B.  29. 

»"*'**^?^^*^  '***  CM«a.]_By  the  rules  ot 

by  *^„^«5^  ™  .w?*^  *«  ^'«  a  levy  made 
i°^  ^"^Sai'  ^"^^^  members  of  tieWe. 
Tb«  ^X  w""^^'^  "1  «=«on  againsttwo 
o^'^'^SlW  1-  m-  '  Ti^^  *"«  '^tt  wider 

the    J^**-      He  t  the  two  o^wn  were 


66 


PRACTICE— Par«t««. 


66 


rightly  ordered  to  represent  all  the  members  of 
the  league  under  OnL  XVI.  r.  9,  and  that  the 
fact  of  their  opposing  such  order  was  immaterial. 
Wood  V.  MeCaHhy,  62  L.  J.,  Q.  B.  373  ;  [1898]  1 
Q.  B.  775  ;  5  B.  408 ;  69  L.  T.  481 ;  41  W.  R.  523. 

An  intended  hasband  told  his  intended  wife 
that  he  wished  every  farthing  of  her  property  to 
be  settled  on  her.  She  then  expressed  herself 
willing  that  he  should  have  a  life  interest  if  he 
smriTed  her,  upon  which  he  said  he  would  have 
counsel  employed.  Nothing,  howeyer,  was  done 
until  the  eyening  before  the  marriage,  when  the 
intended  husband,  who  was  a  retired  solicitor, 
began  to  prepare  the  settlement  of  all  the  lady's 
property  ana  a  small  portion  of  his  own,  and 
Drought  it  to  her  at  five  o*clock  on  the  morning 
of  the  wedding.  From  her  evidence  it  appeared 
that  he  did  not  explain  the  settlement  to  her, 
nor  was  any  other  solicitor  employed  in  her 
behalf.  There  were  several  mistakes  in  the  deed, 
and  it  was  evident  that  it  had  been  hastily  pre- 
pared. The  husband  having  died,  the  wife  for 
the  first  time  discovered  that  the  settlement  gave 
a  moiety  of  her  property  after  her  death  to  her 
husband  absolutely.  The  wife  then  commenced 
an  action  against  the  trustees  of  the  settlement 
and  one  of  the  several  next  of  kin  of  the  husband 
for  the  rectification  of  the  settlement  by  omitting 
the  words  giving  the  moiety  to  the  husband : — 
Held,  that  the  court  had  power  to  decide  the 
question  between  the  parties  then  before  the 
court.  Lotesy  v.  Smithy  49  L.  J.,  Ch.  809  ; 
15  Ch.  D.  655  ;  43  L.  T.  240  ;  28  W.  B.  979. 

Bill  by  a  legatee  wrongly  described  by  the 
testator,  for  his  legacy,  one  of  the  next  of  kin 
being  a  party :  a  decree  was  made  without 
requiring  the  other  next  of  kin,  who  were 
numerous,  to  be  brought  before  the  court. 
Bradwin  v.  JSarpur^  AmbL  374. 

When  upon  the  construction  of  a  will  questions 
had  arisen  as  to  what  classes  of  representatives 
of  the  testator  were  entitled,  and  great  difficulty 
was  foreseen  in  attempting  to  find  the  heir,  who 
in  the  result  might  be  held  not  entitled,  the  court 
made  an  order  under  Ord.  XVI.  r.  9a,  appointing 
persons  to  represent  the  various  classes  of  repre- 
sentatives of  which  some  or  one  might  be  held  to 
be  entitled,  before  the  questions  of  construction 
came  on  to  be  decided.  Peppitty  In  re,  Chegt^r 
V.  PMllips,  46  L.  J.,  Ch.  95 ;  4  Ch.  D.  230  ; 
35  L.  T.  902  ;  26  W.  B.  211. 

Semble,  that  where  a  bill  seeks  to  disturb  a 
settlement  and  release  executed  by  a  majority 
of  the  members  of  an  association,  on  the  footing 
of  an  account  stated  as  to  the  whole  affairs  of 
the  association,  submitted  to  all  its  members, 
the  principle  of  allowing  an  individual  to  repre- 
sent a  class  cannot  well  be  applied.  Stupart  v. 
Arrowgmith,  25  L.  J.,  Ch.  153  ;  2  Jur.  (K.S.)  153 ; 
4  W.  R.  219. 

Where  appointees  are  numerous  they  may  be 
represented  as  defendants  to  a  suit  by  some  on 
behalf  of  the  rest.  Milbank  v.  Collier^  I  Colly. 
237. 

Appointees  being  very  numerous,  and  bill 
filed  by  some  on  behalf  of  all,  court  will  dispense 
with  general  rule  requiring  all  appointees  to  be 
parties.  Manning  v.  Thesiger,  1  Sim.  &  S.  106  ; 
1  L.  J.  (O.S.)  Ch.  28.  S.  P.,  Saunders  v.  Richard- 
saft,  2  Brew.  128  ;  2  £^.  Bep.  540  ;  2  W.  B.  245. 

The  directors  of  a  3oint-stock  company,  con- 
sisting of  upwards  of  500  members,  made  certain 
calls,  which  the  majority  of  the  shareholders 
paid,  but  which  six  of  them,  alleging  that  the 
caUs  were  fraudulently  made,  refus^  to  pay, 
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and  filed  their  bill,  on  behalf  of  themselves  and 
all  other  the  shareholders  except  the  ded!end> 
ants,  against  the  directors,  trustees,  and  secre« 
tary  of  the  company,  praying  for  an  account 
of  the  debts  ana  assets  of  the  partnership,  a 
receiver,  an  injunction  to  restrain  the  ddtendanta 
and  all  officers  and. servants  of  the  company 
from  dealing  with  the  partnership  property,  an 
account  of  the  debts  and  liabilities  of  the 
company,  and  to  have  the  property  applied 
towards  the  payment  of  its  debts  and  liabilities : 
— Held,  that  some  at  least  of  the  absent  share- 
holders who  had  paid  up  the  disputed  calls  ought 
to  be  made  parties  to  the  suit.  Riehardwn  v. 
Larpent,  2  Y.  &  Coll.  C.  C.  507  ;  7  Jur.  691. 

In  a  representative  action  by  a  plaintiff  on 
behalf  of  nimself  and  all  other  bondholders :— - 
Held,  that  a  dissentient  bondholder  —  it  not 
appearing  that  there  were  any  others  who 
dissented— should  be  added  as  a  defendant,  but 
not  in  a  representative  character.  Wilton  v. 
Church,  9  Ch.  D.  552 ;  39  L.  T.  413 ;  26  W.  B. 
735. 

The  plaintifi!,  a  bondholder  of  a  railway  com- 
pany, sued  '*on  behalf  of  himself  and  all  the 
tx)ndhoIders  of  the  company  other  than  the 
defendant  B.,"  but  did  not  obtain  an  order  under 
Ord.  XVI.  r.  9,  that  B.  should  be  sued  as  repre- 
senting all  bondholders  who  dissented  from  the 
plaintiff's  claim.  One  of  the  bondholders  took 
out  a  summons  whereby  he  stated  that  neither 
the  plaintiff  nor  the  defendant  B.  properly 
represented  the  interests  of  himself  and  certain 
other  bondholders,  and  applied  to  be  made  a 
defendant :  —  Held,  that  the  applicant  was 
entitled  to  be  made  a  defendant,  to  represent  the 
bondholders  who  dissented  from  the  plaintiff's 
view.  Fraser  v.  Cooper^  61  L.  J.,  Ch.  575 ; 
21  Ch.  D.  718 ;  46  L.  T.  371 ;  30  W.  B.  654. 

Trustees— Cestui  que  Trust.]— Ord.  XVI.  r.  7, 
of  the  Bules  of  Court,  1875,  enabling  trustees  to 
represent  their  beneficiaries  in  an  action,  applies 
to  an  action  under  the  Partitions  Acts,  1868  and 
1876.  Simpson  v.  Denny,  10  Ch.  D.  28;  27 
W.  B.  280. 

Where  the  trusts  of  a  will  are  not  completed, 
the  surviving  trustee  is  the  proper  person  to 
bring  an  action  for  a  debt  due  to  the  testator's 
estate,  and  the  cestuis  que  trust  need  not  be 
parties.  Grose,  In  re,  Marston  v.  Tenison,  61 
L.  J.  Ch.  645 ;  20  Ch.  D.  109 ;  45  L.  T.  777  ; 
30  W.  B.  376.— C.  A. 

In  an  action  for  sale  and  partition,  the  plain- 
tiff were  trustees  for  sale  of  two-thirds  of  lease- 
hold property,  and  the  defendants  were  trustees 
for  sale  of  the  remaining  third  part  after  the 
death  of  a  tenant  for  life.  The  cestuis  que 
trustent  not  being  parties: — Held,  that  the 
trustees  for  sale  sufficiently  represented  their 
cestuis  que  trustent,  and  a  sale  and  partition 
were  directed  without  notice  to  the  parties  bene- 
ficially interested.  Stace  v.  Oage,  47  L.  J.,  Ch. 
608  ;  8  Ch.  D.  451 ;  38  L.  T.  843  ;  26  W.  R.  605. 

To  entitle  a  third  person  not  named  as  a  party 
to  a  contract,  to  sue  either  of  the  contracting 

Earties,  that  third  person  must  possess  an  actual 
eneficial  right  which  places  him  in  the  position 
of  cestui  que  trust  under  the  contract.  By  a 
deed  of  separation  between  husband  and  wife, 
the  husband  covenanted  with  the  trustees  to  pay 
them  an  annuity  for  the  use  of  the  wife  and  two 
eldest  daughters,  and  also  to  pay  to  the  trustees 
all  the  expenses  of  the  maintenance  and  educa- 
tion of  the  two  youngest  daughters.     On  one 
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of  the  two  youngest  danghteTS  Bubseqnently 
attaining  sixteen  the  husband  refosed  any  longer 
to  maintain  her,  whereupon  she  brought  an 
action  by  her  next  friend  against  the  husband 
and  the  trustees  of  the  separation  deed  to  enforce 
the  husband's  covenant,  the  trustees  having 
refused  to  allow  their  names  to  be  used  as 
plaintiffs  * — Held,  that  upon  the  construction 
of  the  deed  the  plaintiff  was  not  in  the  position 
of  cestui  que  trust  under  the  covenant  so  as  to 
entitle  her  to  maintain  the  action,  but  liberty 
was  given  to  her  to  amend  by  adding  the  trustees, 
the  wife,  and  the  other  daughters,  or  any  of 
them,  as  plaintiffs.  The  trustees  refused  to  be 
joined  as  plaintiffs,  and  the  statement  of  claim 
was  amended  by  making  the  wife  a  co-plaintiff  : 
— Held,  that  she  had  such  an  Interest  as  entitled 
her  to  sue,  the  deed  being  an  arrangement 
between  the  husband  and  wife,  and  the  trustees 
being  introduced  on  her  behalf  in  order  to  get 
over  the  difficulty  that  the  husband  and  wife 
could  not  at  law  sue  each  other,  so  that  the 
trustees  were  to  be  considered  trustees  for  the 
wife,  and  if  they  refused  to  sue,  she  could  sue  in 
equity.  Gand^  v.  Owndy^  54  L.  J.,  Ch.  1154  ;  30 
Ch.  D.  57  ;  53*^ L.  T.  306  ;  33  W.  R.  803— C.  A. 

Befusal  of  Tnutee  to  sue  —  Spocial 

OircnmBtancei.J — By  his  will  the  testator  ap- 
pointed executors,  and  bequeathed,  amongst 
other  legacies,  the  sum  of  10,0OGZ.  to  J.  M. 
J.  M.  settled  8,000Z.,  part  of  su(^  legacy,  upon 
his  children,  and  E.  B.  and  J.  H.  were  appointed 
trustees  of  the  settlement.  The  8,0002.  was  paid 
by  the  executors  of  the  testator's  will  to  E.  B., 
one  of  the  trustees  of  the  settlement,  upon  his 
sole  receipt,  and  the  same  was  subsequently  con- 
verted by  him  to  his  own  use.  He  absconded 
and  was  made  bankrupt,  and  a  trustee  in  bank- 
ruptcy was  appointed.  An  action  was  then  com- 
menced by  C.  M.,  one  of  the  children  of  J.  M., 
against  the  executors  of  the  testator's  will,  and 
also  against  the  trustee  in  bankruptcy  of  IS.  B. 
and  J.  H.,  to  recover  the  8,000Z.  The  plaintiff 
by  his  statement  of  claim  alleged  that,  although 
he  had  requested  the  defendant  J.  H.  so  to  do, 
such  defendant  had  refused  to  take  or  concur  in 
any  proceedings  for  the  recovery  of  the  8,000Z. 
from  the  estate  of  the  testator,  or  from  his 
executors.  A  summons  was  taken  out  on  behalf 
of  the  defendants,  the  executors  of  the  testator, 
asking  that  the  action  might  be  dismissed  with 
costs  as  against  them,  on  the  ground  that  the 
statement  of  claim  disclosed  no  reasonable  cause 
of  action  against  them  : — Held,  that,  although  a 
mere  refusal  to  sue  on  the  part  of  a  trustee  did 
not  entitle  a  cestui  que  trust  to  sue  in  his  own 
name,  yet  the  circumstances  of  this  case  were 
special  enough  to  render  it  proper  that  he  should 
80  sue.  But  held  that,  in  order  to  guard  against 
a  multitude  of  actions,  all  the  other  cestuis  que 
trust  must  be  made  defendants  to  this  action. 
Meldrum  v.  Scorer ^  56  L.  T.  471. 

See  also  Teust. 

How  far  DeoiBion  Binding  on  Person  Bepro- 
■onted.] — ^When  a  general  right  is  fairly  con- 
tested and  established  against  a  representative 
class,  parties  not  actually  parties  are  still  bound 
by  representation,  so  far  as  the  general  right  is 
tried  and  established.  Seicers  Commistionerg  v. 
Gellatly,  45  L.  J.,  Ch.  788 ;  3  Ch.  D.  610 ;  24 
W.  R.  346. 

The  plaintiffs  filed  a  statement  of  claim,  seeking 
to  carry  out  against  the  defendant  a  decree  estab- 


lishing a  general  right  of  common.  The  defendant 
demuired  on  the  grounds,  first,  that  he  was  no 
party  to  the  original  suit,  and  therefore  not 
bound  by  the  decree  ;  and,  secondly,  that  under 
an  act  of  parliament  the  plaintiffs  were  pro- 
hibited from  taking  proceedings,  except  sucn  as 
were  supplemental  to  the  original  suit  the  decree 
in  which  they  sought  to  eciorce),  without  the 
leave  of  a  certain  body,  and  that  they  did  not 
state  that  they  had  obtained  such  leave : — Hdd, 
that  the  defendant  was  bound  by  the  decree,  so 
far  as  it  established  a  general  right  of  common. 
lb. 

Held,  however,  that  (the  proceedings  being 
original  and  not  sapplemental),  the  demurrer 
must  be  allowed  on  the  second  ground,  with 
liberty  for  the  plaintiffs  to  amend  by  obtaining 
leave,  and  that  in  case  they  obtained  such  leave 
the  costs  of  the  demurrer  should  be  reserved.   lb. 

Where  a  court  of  equity  directs  an  issue  in  a 
cause  in  which  there  are  many  parties,  and  selects 
some  to  have  the  conduct  of  the  trial,  giving  all 
leave  to  attend,  all  are  bound  by  the  result. 
Malons  v.  Malone,  8  CI.  &  F.  179  ;  West,  637  ;  2 
Dr.  &  WaL  491,  636  ;  3  Ir.  Bq.  R.  636. 

Interlocutory  Prooeedingt — ^Inquiry  in  Chun- 
berg — Adding  as  a  Defendant.] — Two  actions 
were  brought,  raising  the  question  of  the  amount 
of  remuneration  payable  to  the  trustees  of  a  rail- 
way company  reorganisation  scheme,  in  each  of 
which  actions  the  plaintiff  sued  on  behalf  of 
himself  and  all  holders  of  certificates  for  bonds 
and  shares  under  such  reorganisation  scheme. 
By  an  order  made  on  the  15th  July,  1881,  in  one 
of  the  actions,  an  inquiry  was  directed  as  to 
what  sum,  in  addition  to  6,000Z.  in  the  statement 
of  claim  mentioned,  was  fit  and  proper  to  be 
allowed  to  the  defendants  as  a  quantum  meruit 
^or  their  services  in  connection  with  the  recon- 
struction of  the  railway  company.  The  plaintiff 
in  the  other  action  applied  that  he  might  be  at 
liberty  to  attend  such  inquiry,  and  to  contend 
that  no  further  sum,  beyond  the  6,000Z.,  ought  to 
be  allowed,  and  that  he  might,  if  necessary,  be 
added  as  a  defendant  to  the  action.  The  evi- 
dence on  the  inquiry  was  closed,  and  everything 
was  complete  for  decision : — Held,  that  it  was  not 
usual  in  a  representative  action  to  allow  a  person 
fairly  represented  to  attend  subsequent  pro- 
ceedings, unless  such  person  was  joined  as  a  party 
to  the  action,  and  thereby  made  liable  to  costs ; 
that  the  court  would  not  be  justified  in  adding 
the  applicant  as  a  defendant  to  the  action, 
because,  not  only  had  he  supported  the  motion 
upon  which  the  order  directing  the  inquiry  was 
made,  but  it  was  too  late  for  him  to  come 
forward  and  thrust  himself  into  the  litigation, 
especially  when  it  was  considered  that  the  inquiry 
which  he  desired  to  attend  was  directed  by  an 
interlocutory  order  made  so  long  ago  as  to  be 
incapable  of  being  disturbed  by  appeaL  Cony' 
beare  v.  Lewis,  48  L.  T.  527. 

Service  and  Indorsement  of  Writ] — When 
two  actions  had  been  consolidated,  on  an  applica- 
tion by  the  plaintiff  to  add  new  defendants  to  the 
consoUdated  action  before  trial,  and  to  make  W., 
one  of  the  present  defendants,  a  party  to  the 
action  in  a  representative  character,  the  court 
under  Ord.  XVI.  rr.  14,  15,  ordered  that  the  pro- 
posed new  defendants  should  be  added  without 
service  of  any  writ,  and  that  W.  be  made  a 
defendant  in  his  representative  character  without 
any  further  indorsement  on  any  writ,  such  order 
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to  take  effect  unless  the  new  defendant  and  W. 
«hould  respectiyely  shew  cause  to  the  contrary 
-within  eight  days  after  service  thereof.  Wortley, 
In  re,  CulUy  v.  WoHley,  46  L.  J.,  Ch.  182 ;  4 
€h.  D.  180  ;  25  W.  R.  296. 

Foreolosure  Action  —  Persons  intarested  In 
Equity  of  Bedemption.] — In  a  foreclosure  action 
an  order  had  b^n  made  in  chambers,  under 
Ord.  XVI.  r.  9,  authorising  two  of  a  large  class 
•of  persons,  all  having  the  same  interest  in  the 
equity  of  r^emption,  to  defend  in  the  action  on 
behalf  and  for  the  benefit  of  the  others  : — ^Held, 
that  a  foreclosure  order  could  not  be  made 
sinless  all  the  persons  Interested  in  the  equity  of 
redemption  were  parties  to  the  action.  Griffith 
T.  Pound,  69  L.  J.,  Ch.  522  ;  45  Ch.  D.  553. 

Power  to  oonsent  to  Judgment.]  —  Persons 
•authorised  by  the  court  to  defend  an  action  on 
behalf  of  others  having  the  same  interest  can- 
not consent  to  judgment  against  them  ;  the 
proper  course  in  case  there  is  no  defence  is  to 
submit  on  their  behalf  to  judgment.  JUes  v. 
Riehmond,  62  L.  T.  427. 

Title  of  Action  —  Creditors'  Administration 
Action.] — ^Where  neither  the  title  of  the  writ  nor 
of  the  statement  of  claim  in  a  creditor's  adminis- 
tration action  shew  that  the  plaintiff  is  suing 
'*on  behalf  of  himself  and  all  other  creditors" 
of  the  deceased,  the  title  of  the  statement  of 
-claim  must  be  amended  by  adding  those  words. 
It  Is  not  sufficient  that  a  statement  to  that  effect 
should  appear  in  a  paragraph  of  the  statement 
•of  claim.  Tottenham,  In  re,  Tottenham  v.  Totten- 
ham, 65  L.  J.,  Ch.  549 ;  [1896]  1  Ch.  628  ;  74 
li.  T.  376  ;  44  W.  B.  639. 

/,  Absent  Pasties. 

Interlocutory  Application.] — ^In  an  inter- 
locutory application  with  wnich  some  of  the 
parties  to  the  action  who  had  no  interest  in  such 
application  were  not  served,  an  order  nisi  was 
made  to  be  binding  on  the  absent  parties  three 
days  after  service  unless  they  shewed  cause. 
Wilson  V.  Churchy  9  Ch.  D.  552 ;  39  L.  T.  413  ; 
56  W.  B.  735. 

Compromise  in  Bclation  to  a  Trait — Jnrisdic- 
tion."!— Ord.  XVI.  r.  9a,  of  the  B,  8.  C.  1883, 
which  enables  the  court,  in  proceedings  con- 
cerning a  trust,  to  sanction  a  compromise  so  as 
to  bind  persons  who  are  not  parties  to  the 
proceedings,  gives  no  jurisdiction  to  bind  persons, 
nowever  few  in  number,  who  have  expressly 
dissented  from  the  compromise.  Compromise 
sanctioned  as  against  absent  persons,  who  had 
expressed  no  opinion,  on  provision  for  payment 
to  dissentients  of  the  maximum  amount  which 
they  could  in  any  event  be  entitled  to  claim. 
Collingham  v.  Sloper,  64  L.  J.,  Ch.  149  ;  [1894] 
3  Ch.  716 ;  12  B.  87 ;  71  L.  T.  456— C.  A. 

Out  of  the  Jurisdiction.] — ^Where  the  defen- 
dants who  have  appeared  are  only  interested 
in  two-thirds  of  the  mortgaged  property,  the 
persons  entitled  to  the  other  third  being  merely 
named  as  defendants  out  of  the  jurisdiction,  a 
mortgagee  cannot  obtain  a  decree  for  the  sale  or 
f  orclosure  either  of  the  whole  property  or  of  the 
two-thirds.  Caddieh  v.  Cooke,  1  N.  B.  463  j  9 
Jur.  (N.S.)  454  ;  7  L.  T.  844  ;  11  W.  B.  395. 

The  court  may  proceed  with  a  cause  so  far  as 
ft  final  order  can  be  made,  notwitnstanding  the 


absence  of  an  interested  party  who  is  out  of  the 
jurisdiction ;  but  where  tne  suit  was  brought  to 
enforce  a  charge  upon  the  produce  of  the  estate 
of  an  absent  party,  in  the  hiuids  of  his  agents  and 
consignees,  in  performance  of  an  agreement  to 
which  the  consignees  were  parties,  the  court 
refused  to  direct  an  account  to  be  taken  of  the 
amount  of  such  produce  received  by  the  con- 
signees ;  for  as  the  absent  party  would  neither  be 
bound  by  the  account  of  what  was  due  to  the 
plaintiff  in  respect  of  the  charge  on  the  estate, 
nor  be  compelled  by  the  decree  for  payment  of 
what  was  so  found  due,  to  allow  in  the  accounts 
of  his  consignees  the  payments  to  be  made  by 
them  in  pursuance  of  such  decree,  the  accounts 
of  the  receipts  of  the  produce  of  the  estate  by 
the  consignees  could  not  be  taken  for  any  final 
purpose.    Kirwan  v.  Danid,  7  Hare,  347. 

Where  a  plaintiff  is  abroad  on  foreign  service 
with  his  regiment,  the  defendant  who  might 
have  pushed  on  the  proceedings,  cannot,  on  the 
plaintiff's  return  some  years  afterwards,  discharge 
the  bill  on  account  of  the  delay.  Mulling  v. 
Townsend,  2  Dow  Sl  CI.  430  ;  5  Bli.  (N.B.)  567. 

Where  the  person  whose  interests  are  sought 
to  be  affected  by  the  decree  is  out  of  the  juris- 
diction of  the  court,  the  suit  cannot  proceed  in 
his  absence.    Brown  v.  Blount,  2  Buss.  &  M.  83. 

Where  a  defendant  is  out  of  the  jurisdiction, 
and  cannot  be  made  to  appear,  it  amounts  to  the 
same  thing  as  if  the  process  had  been  taken  out 
for  want  of  an  appearance,  and  carried  on  to  a 
sequestration.    Darwcwt  v.  Walton,  2  Atk.  510. 

Interpleader  upon  opposite  claims ;  interpleader, 
all  the  defendants,  but  one,  residing  out  of  the 
jurisdiction,  in  Scotland.  The  plaintiff,  after  a 
reasonable  time,  having  used  due  diligence  to 
bring  them  in,  being  decreed  to  give  up  the 
subject  to  the  only  defendant  appearing,  pro- 
tected afterwards  against  the  others  by  injunc- 
tion ;  and  order  that  service  on  the  attorney 
should  be  good.  Steventon  v.  Anderson,  2  Ves. 
&  B.  407  ;  13  B.  B.  126. 

Stock  was  invested  in  the  names  of  two 
persons  upon  trust,  as  was  alleged,  for  the 
petitioners.  The  only  evidence  of  the  trust  was 
the  statements  in  the  petition  and  verifying 
affidavits  of  a  letter  written  by  the  donor  for 
the  purposes  of  the  application.  One  of  the 
alleged  trustees  being  resident  in  some  place 
unlmown  out  of  the  jurisdiction,  a  petition 
was  presented,  praying  that  the  stock  might 
be  transferred  to  the  petitioners ;  but  the  court 
refused  to  make  the  order  in  his  absence,  though 
it  was  stated  that  he  declined  to  act,  and  the 
other  trustee  submitted  to  act  as  the  court 
should  direct.  Bunhar,  In  re,  2  Jo.  &  Lat.  120  ; 
8  Ir.  Eq.  B.  71. 

There  is  no  need  to  make  persons  parties 
who  are  out  of  jurisdiction  of  court,  but  it  is 
usual  to  apply  to  reserve  liberty  to  alter  decree  as 
to  them.    AU,-  Oen,  v.  Balliol  College,  9  Mod.  407. 

In  order  to  dispense  with  a  person  being 
made  a  defendant,  it  is  not  sufficient  to  allege 
that  he  absconded  a  year  before  the  bill  was 
filed.    Penfold  v.  Nwnn,  5  Sim.  405. 

Where  a  bill  was  brought  to  recover  the 
arrears  of  an  annuity,  and  the  grantor  was 
alleged  to  be  and  in  fact  was  out  of  the  juris- 
diction : — Held,  that  the  cause  must  stand  over 
till  he  should  be  made  a  party.  Smyth  v. 
Chambers,  4  Y.  &  ColL  40. 

InterYention.1 — ^A  party  permitted  to  inter- 
vene as  a  defendant  in  a  cause  after  it  had  been 
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nectfs^fJ  party  ;  ttad  it  la  not  a  case  in  whkh 
the  court  will,  uoder  the  40th  Order  of  Aoensc, 
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Khi'iher  V.  Ei>*\emik,  1  Hare,  293 ;  1 1  L.  J.,  Ch. 
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^PJ^^ri  C'WP- C.  C.  5*"£ 'objection  for  want  o£ 
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of  the  testator's  onlX  nephew's  first  and  other 
male,  remainder  to  tn^j^/s  0,^11  right  heirs,  and 
sons,  remainder  to  tee  fr»  „(  heira  of  his  brother, 
'"a  .  fJ^°'  °^  ^^''-^^over  to  right  heirs  more 
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Undertaking   to  mak*   Party,]— Where  the 

pei'sooal  rcpreseutJitive  ot  one  of  several  trustees 
who  bad  committed  a  joint  breach  ot  trust  waa 
not  before  tho  court,  the  decree  pronounced  upon 
an  undertaking  to  make  him  a  party.  Att.-Geit. 
V.  A-ewbury  Corporation,  0.  P.  Coop.  72. 

Efflwt  otl_The  court  wiU  only  decree  the 
usual  preliminary  inaviiries  where  tbe  absence  or 
a  necessary  party  is  auggested  by  the  answer  or 
an  accounting  party,  and  who  at  the  heanng 
objects  to  a  more  citenslve  decree.  B-m*  ▼- 
irWto'd,  7  Jnr   Ria 

The  court  will' "neither  decide  a  r?;;°« 
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for  whom  they  were  substituted ;  that  the  issue 
on  the  information  was  not  merely  whether  the 
new  trustees  were  bound  or  not  by  the  decree ; 
that  having  been  trustees  at  the  time  of  the 
decree,  they  ought  to  have  been  made  parties ; 
that  not  having  been  parties,  they  were  not  so 
bound  by  the  former  proceedings  as  to  be  pre- 
cluded from  making  a  case,  by  way  of  defence  to 
the  suit ;  and  that  the  statement  in  their  answer 
of  further  facts  for  that  purpose  was  therefore 
not  impertinent.  Att,-Oen.  v.  Foiterf  2  Hare,  81 ; 
12  L.  J.,  Ch.  44  ;  6  Jar.  1032. 


g.  Change  of  Parties. 
1.  On  Death. 

a.  Wlien  Came  of  Action  Survives 

Generally.] — ^Where  the  cause  of  action  is 
money  due,  or  a  contract  to  be  performed,  gain 
or  acquisition  by  the  labour  or  property  of 
another,  or  a  promise  by  a  testator  expressed  or 
implied,  the  action  survives  against  the  executor ; 
otherwise,  if  it  is  a  tort,  or  arises  ex  delicto, 
supposed  to  be  by  force  and  against  the  peace. 
Jfambley  v.  Trottj  Cowp.  376. 

Injury  to  Freehold  Property.] — The  plaintiff. 
In  an  action  for  a  mandatorv  injunction  and 
damages  for  obstruction  of  light  to  freehold 
property,  died  more  than  six  months  after  the 
commencement  of  the  action,  and  three  months 
after  her  death  B.  J.,  her  executor  and  devisee, 
obtained  the  common  order,  under  Ord.  XYII. 
r.  2,  to  carry  on  proceedings  against  the  defen- 
dant. The  defendant  moved  to  discharge  the 
order  on  the  ground  that  the  cause  of  action  did 
not  survive : — Held,  that  the  plaintiffs  equitable 
right  to  a  mandatory  injunction  devolved  to 
B.  J.  as  her  devisee,  and  that  B.  J.,  as  her 
€xecutor,  was  at  least  entitled  to  continue  the 
action  for  the  recovery  of  damages  in  respect  of 
injury  committed  during -a  period  of  six  months 
prior  to  the  plaintiffs  death.  Jones  v.  Simes, 
59  L.  J.,  Ch.  351 ;  43  Ch.  D.  607  ;  62  L.  T.  447. 

After  judgment  for  the  plaintiff  upon  a  special 
case  in  an  action  to  recover  damages  for  injury 
to  land  by  working  the  mines  beneath,  the 
defendant  died.  The  judgment  directed  that 
the  damages  should  be  ass<^ed  by  an  arbitrator, 
upon  certain  principles  laid  down  by  the  court : 
— Held,  that  the  defendant's  widow,  who  was 
also  his  executrix,  would  not  be  added  as  a 
defendant  under  Ord.  L.  r.  4,  and  that  the 
maxim  actio  personalis  moritur  cum  personft 
applied.  Chapman  v.  Day^  49  L.  T.  436^0.  A. 
Beverslng  31  W.  B.  767. 

Ix^ory  to  Personal  Estate.] — Whenever  the 
pleadings  in  an  action,  whether  founded  on  con- 
tract or  on  tort,  shew  that  injury  has  been  done 
to  a  man's  personal  estate  as  distinguished  from 
bis  person  or  reputation,  the  action,  in  case  of 
the  death  of  the  plaintiff,  survives  to  and  may 
be  continued  by  his  legal  personal  representative. 
Twyeross  v.  Grant,  48  L.  J.,  C.  P.  1  ;  4  C.  P.  D. 
40  ;  39  L.  T.  681 ;  27  W.  R.  87— C.  A. 

Semble,  that  even  if  the  injury  can  only  be 
inferred  this  is  still  suflBcient.    Ih, 

The  position  of  an  administrator  is  the  same 
in  this  respect  as  that  of  an  executor.    Ih. 

An  action  for  defamation,  either  of  private 
character  or  of  a  person  in  relation  to  his  trade, 
comea  to  an  end  on  the  death  of  the  plaintiff, 


but  an  action  for  the  publication  of  a  false  and 
malicious  statement,  causing  damage  to  the 
plaintiff's  personal  estate,  survives : — Held,  there- 
fore, that  a  claim  for  falsely  and  maliciously 
publishing  a  statement  calculated  to  injure  the 
plaintiff's  right  of  property  in  a  trade-mark  was 
put  an  end  to  by  the  death  of  the  plaintiff  after 
the  commencement  of  the  action  only  so  far  as 
it  was  a  claim  for  libel,  but  that  so  far  as  tho 
claim  was  in  the  nature  of  slander  of  title  the 
action  survived,  and  could  be  continued  by  his 
personal  representative,  who  would  be  entitled 
to  recover  on  proof  of  special  damage.  Hatchard 
V.  Jl%tf,  56  L.  J.,  Q.  B.  397  ;  18  Q.  B.  D.  771 ; 
66  L.  T.  662 ;  35  W.  R.  676  ;  51  J.  P.  277 

Mandamus  to  enforee  Statutory  Daty.l — ^An 
action  for  a  mandamus  to  compel  a  local  authority 
to  make  such  sewers  as  may  be  necessary  for 
effectually  draining  their  district  in  pursuance 
of  s.  15  of  the  Public  Health  Act,  1876,  survives 
to  the  executors  of  an  owner  of  premises  within 
the  district  dying  after  the  commencement  of 
the  action.  Peebles  v.  Oswaldtwistle  Urban 
Council,  65  L.  J.,  Q.  B.  499;  [1896]  2  Q.  B. 
169 ;  74  L.  T.  721 ;  44  W.  R.  613 ;  60  J.  P.  616 
— C.A. 

UabUity  ex  Contraota  implied  by  Foreign 
Law— Watte.] — ^A  testator,  domiciled  in  Eng- 
land, died  leaving  considerable  property  in  that 
country.  He  was  also  entitled  as  "  possessor  "  to 
the  usufruct  of  three  estates  in  Austria,  Hungary 
and  Croatia,  held  under  three  family  settlements 
or  fidei-commisse.  Every  fidei-commiss  was 
subject  to  the  jurisdiction  of  the  land  court  of 
the  district  in  which  the  property  was  situate, 
and  on  every  change  of  possession  (which  could 
take  place  only  on  succession)  the  successor 
made  a  declaration  to  the  court  that  he  took 
possession.  It  was  a  fundamental  principle  of 
Austrian,  Hungarian,  and  Croatian  law  that  the 
"  possessor  "  was  bound  to  maintain  the  subject- 
matter  of  the  fidei-commiss,  and  transmit  it  to 
his  successor  in  the  state  in  which  he  received 
it;  and  upon  his  death  his  allodial  estate  was 
liable  for  dilapidations.  A  creditor's  action  was 
brought  in  England  by  the  successor  under  the 
fidei-commisse,  against  the  executrix  and  trustees 
of  the  testator  for  administration  of  his  real  and 
personal  estate,  the  plaintiff  claiming  damages 
for  dilapidations.  The  executrix  objected  that 
no  claim  could  be  maintained  in  England  in 
respect  of  any  act  or  default  committed  abroad, 
unless  such  act  or  default  shewed  a  good  cause 
of  action  both  in  the  foreign  country  and  in 
England,  and  that,  the  claim  being  in  the  nature 
of  a  claim  for  waste,  no  action  would  lie  in 
England : — Held,  that  the  action  rested  on  an 
implied  contract  or  obligation  and  not  on  tort, 
and  that  the  maxim  actio  personalis  moritur 
cum  persond,  did  not  apply.  Batthyany  v. 
Walford,  66  L.  J.,  Ch.  881  ;  36  Ch.  D.  269 ;  67 
L.  T.  206  ;  36  W.  R.  814— C.  A. 

Infringement  of  Trade-mark  or  Patent.] — An 
action  by  the  registered  owner  of  a  trade-mark 
claiming  an  injunction  restraining  infringement 
and  fraudulent  imitation,  and  the  usual  conse* 
quential  relief,  is  not  extinguished  by  the  death 
of  the  plaintiff,  but  survives  to  his  personal 
representatives.  Oakey  v.  Dalton,  66  L.  J.,  Ch. 
823 ;  36  Ch.  D.  700 ;  67  L.  T.  18 ;  36  W.  R. 
709. 

Where  there  are  two  assignees  of  a  patent,  and 
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By  the  law  of  Scotland,  if  there  u  a.  necunmrr 

loss  occasioned  by  a  fraudulent  misreD^S 

and  the  party  guilty  of  it  dies   an^J^  ™lt: 

maintained  against  hig  eiecutir  if  heia  Incratdl 

(N.8.)  543  ;  8  W.  B.  309. 


♦tie  action  for  an  infringement  \/itrd,  62  L.  J.,  Ch.  590  ;  48  L   T   ?«« . 
one  ol  tbOTQ  aiea.^^^ndB  to  the  Hurvivor, -who  is    838.  '     '      "' 

in  hia  Uletlme  d«=~  ^jjg  whole  damages.     Smith 
entitled  to  reco^^      .   2  EL  &  Bl,   69  ;  17  Jur. 
,.  I.  S   ^-  1^-    ^^^ 
1071. 

.  _  of  Infant'!  trop«rty  —  Corn- 
Sal*  hj  r*""*.— 3infE  to  the  law  of  Peru,  a 
pMuation.]— Acc*>»  j^dminister  the  estate  of  his 
father  is  entitled  Yzi  receive  tor  his  own  benefit 
infant  child,  and  *Tj,e  child's  minority.  A  father 
the  income  duriiicr  ,/-  V-  ■'.  mghter  sold  (as  it 

during  the  luf  ,;       ■.  |,.L,tof  her  property 

was  aUcKcd,  in  :  |,.,,..,^    to    be   worth, 

for    much    lest    L  _         .      i   ..yiimed  compensa- 

ylfter  bis  death  th,^  ^'^  for  the  loss  occaeioned  by 
tiono    ■     !■  ■  ^:— Held,  that  the  father 

this  d  O'  position  towards  the 

stood    1"^.-       .*'   , I'^t'o  P'^rsonalis  moritur 

dauRbter  that  the  ■*  ^^t  *PPiy  to  the  demand, 
persona  diA  je  had  been  made  without 
i,ftt,  OS  the    ^^i,fir'B  estate    mnnt.  ...nnmii 


and  t*"**^'  •*  \r^  ^«th^''  ^  ,?l'"*  '°"8»'  account 
iustifica'^''™'  '"^^  ^  s^b  -wffonld  have  been  received 
C  the  ftiBoant  "l"*'^  it  been  retained  in  specie. 

"'"■  ..  lO«-      •^^i  Oo-aixMtOt.    lot 

C.„;lsWtilni— D«»tp^j^rB  o£  a  company,  and  on 
?™  SM»'"'='"'^tB"™'^  loan.'^to'bo  mad. 

•artoiJ"  occasion.  »"  co»Pan,.  The  company 
o,?r°*  tbcEnndsof  ^•^'-^  action  OKainst  another 
aft«^-*«'l»  biouRbt  ^j^njthonacd  loana,  and  re- 
d  reSTot  t"  •»<='-  "Stttl"'.  htm,  which  ha  dl.- 
SSio-d  indjoicnt  »^ugM."n  action  lor  contrl- 
a^£^-  ^'  "Vt."  tnr"»  '>"i»to,a,  ot  tvhon.  K 
v.„?T«o   tBainst  tttc   Vi  cetnent  of  the  action,  and 

a"ii  fttter  the  comme*'^ftdeade[endant  :-Held, 


,  '"i5*.    ^^  L'   J'   Ch.  81  i 


against  the  personal  repre- 


SSi"x.ma^"is:;:^  *'^;'^''^  w ... 

temporal  esiawot  the  promisee,  flowing  directly 
from  the  breach,  or  *vhich  may  reasonably  be 
supposed  to  have  be*"*  '"  ^^  <»"t«mplatioa  -' 
both  parties  at  the  t'"*"^  ™  *•"*  Promise  as  t 
probable  result  of  tl>c  breach  of  it.  J-iniay  -. 
Ck,rnty,  67  L.  J.,  Q-  ^.J^^ '  ^  Q-  B.  D.  494  ; 
68  L.  r,   664;   36  "W".    **.  634;  52  J.  p.  324— 

lIi«r«i)rB«BnUtiottO — ^^  plflintifl  advanced 
money  on  a  mortKuize  **'  certain  property  on  the 
faith  ot  certain  icpreeentations  made  to  him  by 
the  solicitor  who  Txegpi-i^^  the  jnoriKnge  for 
him  that  the  security  oMred  was  a  gSod  one. 
These  representations  "^  untrue,  and  were 
known  by  the  solicitor,  ^hen  he  majjg  them,  to 
be  so.  The  misrepreselit^''<»i  Was  not  discovered 
until  after  the  solicitor's  death,  and  shortly  ^^"^ 
that  the  plaintiff  comi»eo<*d  this  action  aga""^* 

lent,  and  the  a _  -.13,,  ■      n    in      -— 

although  (he  plaintiff  TFOuld  harp'T'^?  '  ROod 
claim  against  the  solicitor  hiniBcJf  f,  u'Z^l  been 
alive,  jet  that  never  having  Jl"  Of  -,  in  bis 
lifetime.hecouMnotnoiv.afterfr'^  't  J^  the 
P?r!f':.S°._"_»«..*°.b'ame/or  the,,^^'^%rt  it 


Tort— Aetlon  agaimt  Sol«  P»rtiiBT  in  Fin.  I 

_The  plaintifi  brought  his  act^r^S 

(t,o  tMminenMment  of  action,  and  the  action 
contionedafiainsthiseiecutotai—Heldthat 
T.  having  died  „oro  than  .1,  monlhalfS  !S 
commission  ot  the  acts  compLiined  of,  no  acticm 
either  lor  damages  or  injunction  could  lie  main" 
t.in«ljg.in.t  ha  cecntcn, ;  allhough  the  aj'ion 
had  been  commenced  m  the  lifetime  of  the  oita 
tor,  aJid  although  the  eiecutore  ooatiuued  the 
busitjeai  in  the  name  of  the  firm  EirttTr^A 
62  L.  J,  Oh.  2M  .  SI  Oh.  D.  S.  „Vi  S* 
31  W.  B.  69— C.  A.  "*.  *t  i.  1.676, 

By  a  decree  in  1870  it  was  deokred  that  H.  and 

5,?h?Jft°S'"'"»"»en^takcabylhem 
nnder  the  phuntiiT.  farm,  and  that  H.  iid  F. 
"f^^u  t,  !i  »:mpenaate  the  pUiutiffa  for  user 
of  all  roads  and  passages  under  the  fann,  and 
luquine.  were  directod-1.  A.  to  the  quantity  of 
minerals  taken  and  their  yalue.  !.  ffbat 
quantity  of  mineraU  hud  been  carried  by  the 

S?u  „"'"'?  «»8h«  O^  paid  by  the  defen- 
JM_»  w.,lo.,o  for  the  uaer  of  the  roads  and 
^^^^  .}-^^^^^  the  farm,  and  the  mineral 
sn.  .S^  °\'he  pkintiffij  nnder  it,  hail  sustained 
which  th,ri"i'^  damage  by  reason  of  the  way  in 
Peiidin^tv  '"iants  had  worked  under  the  farm, 
moved  t.r'**  iuquiriesF.  died, and  blseiecutrii 
third  aoVir^^  proceedings  under  the  second, 
that  Ihe  f„SW  'nitWi"  :-HeU,by  Pejnou,  J, 
■"  the  SSi^  inquiry  mmil  b.  stayol  1  hut  thai, 

iclaWdii  "*!'*  the  second  and  third  inqmriea 
Ihosriio'  S"  "»hli  flter  his  death,  and  that 
on  ap,S3°r'="  must  b«  piostcutcd.  Bntheld, 
tlento  si' ""'..Cotton  and  Bowen,  I.-W-  C"^"" 
•hc  •scoSd""*'^  IJO  Ih"  ptoceding.  nndcp 
stajrt?"''  •na  third  inquirie.  »"«  ■>«;  h? 
contSi,™  «»t,  .part  from  case,  of  hr»«ih  of 
deeeSS'  L""'«J  <■>'  "  mngful  •«  *"' ,'?  ,* 

tS-S'^ffiiSrt^'anoSr?™'^! 
»««>  49  L  T.  5;  32  W^.  B-6— *^*- 


against  hla  represenlatireB-     y^  'Ws, 


_   tn  iw.  — -•■tion  "fc -.  I       *™«»6a B_ — '     mill--'       ^ The  sum- 


'«?»,  T*-'**' 


:^i/»"?- 
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the  damage  was  caused.  Story  v.  Sheard^  61 
L.  J.,  M.  C.  178  ;  [1892]  2  Q.  B.  616  ;  67  L.  T. 
423 ;  41  W.  R.  31  ;  66  J.  P.  760. 

Arbitration  purporting  to  bind  Bepre- 

•antatiYes.] — When  an  action  of  tort  dying  with 
the  person  is  referred  to  arbitration  by  an  order 
made  by  consent,  and  with  a  stipulation  that  the 
award  shall  bind  the  representatives  in  case  of 
the  death  of  either  party,  and  the  plaintiff  dies 
before  the  award,  the  action  abates  and  the 
plaintiffs  executors  cannot  be  substituted.  Bow- 
Iter  V.  Ecans,  54  L.  J.,  Q.  B.  421  :  16  Q.  B.  D. 
566  ;  63  L.  T.  801  ;  33  W.  R.  695— C.  A. 

IHttreis.] — ^A.  had  his  goods  distrained  on  for 
rent  (no  rent  being  due),  and  was  obliged  to  pay 
9/.  1  sir.  to  procure  the  distress  to  be  withdrawn. 
A.  died,  and  his  executrix  brought  an  action 
for  the  taking  the  goods ;  and  the  declaration 
stated  that  the  goods  were  detained  till  A.  paid 
9^.  13f.,  whereby  his  pei-sonal  estate  was  dimin- 
ished : — Held,  that,  on  this  declaration,  the 
executrix  could  only  recover  damages  to  the 
amount  of  9/.  I'da.  Lockier  v.  Patermn^  1 
Car.  &  K.  271. 

Personal  Injuries.]— A  plaintiff  in  an  action 
for  a  personal  injury  died  before  verdict : — Held, 
that  nis  legal  representatives  could  not  enter  a 
suggestion  of  the  death  under  s.  137  of  15  &  16 
Vict.  c.  76.  and  proceed  with  the  action.  Flinn  v. 
Perkin9,  32  L.  J.,  Q.  B.  10  ;  8  Jur.  (N.s.)  1177  ; 
7  L.  T.  364  ;  11  W.  B.  95. 

An  action  for  personal  injuries  is  within  the 
15  &  16  Vict.  c.  76,  s.  139.  Therefore,  where  a 
plaintiff  in  such  an  action  died  between  verdict 
and  judgment : — Held,  that  judgment  signed 
within  the  time  prescribed  by  that  section  was 
regular.  Kramer  v.  Waymarhy  4  H.  &  C.  427  ; 
35  L.  J.,  Ex.  148  ;  L.  R.  1  Ex.  241 ;  12  Jur.  (N.8.) 
395  ;  14  L.  T.  368  ;  14  W.  R.  659. 

Of  Member  of  Corporation.] — A  suit  by  a  cor- 
poration does  not  become  defective  on  the  death 
of  some  of  the  members ;  otherwise,  of  a  suit  by 
the  members  in  their  individual  characters. 
Blackburn  v.  Jepson^  3  Swanst.  138. 

In  suit  by  dean  and  chapter  upon  abatement 
by  death  of  dean,  the  suit  may  be  revived  by 
his  successor  by  mere  bill  of  revivor.  PakenJiam 
V.  Ctuey,  8  Ir.  Eq.  R.  524. 

Of  Husband  or  Wife.]— If  the  bill  be  brought 
by  husband  and  wife  for  a  demand  in  her  right, 
and  the  husband  dies,  it  is  in  nature  of  a  chose 
in  action  and  survives,  and  the  cause  does  not 
abate.    Pary  v.  Juaon,  3  Ch.  Rep.  40. 

Where  husband  and  wife  commenced  an  action 
for  money  lent  by  the  wife  before  marriage,  and 
she  died  pending  the  action  : — Held,  that  it 
thereby  abated.  Cheechi  v.  Powell,  6  B.  &  C. 
253 ;  9  D.  &  R.  243  ;  6  L.  J.  (0.8.)  K.  B.  122. 

Where  a  sole  plaintiff  (a  married  woman)  in  a 
suit  for  a  partition  and  for  the  apportionment 
of  mortgage  debts,  died,  leaving  two  co-heiresses, 
and  her  husband  tenant  by  the  curtesy  who 
then  became  bankrupt,  the  common  order  for 
revivor  was  made.  Cfihhms  v.  Eydon^  18  L.  T. 
899. 

Of  Partners.] — Semble,  that  where  one  of 
several  partners,  plaintiffs,  dies,  the  suit  survives 
to  the  others.  Ariderton  v.  Wallis^  4  Y.  &  Coll. 
336.    Affirmed,  1  Ph.  202. 


Of  Co-plaintlff-Joint  Tenant.]— Where  joint 
tenants  file  a  bill,  and  one  dies,  his  interest 
survives  the  other,  and  therefore  there  is  no 
abatement.  Wright  v.  Ditrstit,  3  Ch.  Rep.  66. 
Sed  qussre  as  to  tenants  in  common,  a,  C.^  1 
Eq.  Abr.  1. 


Next  of  Kin.] — Suit  ordered  to  be  revived 


on  the  application  of  two  surviving  plainti^ 
against  the  same  defendants,  one  of  the  co-plain- 
tiffs, who  claimed  as  next  of  kin,  having  died, 
after  application,  without  legal  representation. 
Ure  V.  Lord,  2  Dr.  &  Sm.  263;  34  L.  J.,  Ch. 
225:  10  Jur.  (N.s.)  1042;  11  L.  T.  263;  13 
W.  R.  41. 

Tenant  for  Life  and  in  Fee.] — Bill  by 

two  persons,  claiming,  one  to  be  tenant  for  life 
of  an  estate,  the  other  to  be  tenant  in  fee 
(subject  to  the  first  plaintiff's  life  estate)  of  one- 
third  of  the  entirety,  against  a  defendant,  W,, 
who  claimed  the  entirety  by  an  adverse  title, 
and  other  defendants  who  claimed  the  remaining 
two-thirds  under  the  same  title  as  the  second 
plaintiff,  alleging  that  W.  had  begun  to  cut 
timber  on  the  estate,  and  threatened  to  cut  the 
whole,  and  praying  that  he  might  be  restrained. 
The  first  plaintiff  died  : — Held,  that  revivor  was 
not  necessary  ;  and  that  the  surviving  plaintiff 
had  a  sufiicient  interest  in  the  subject  matter  to 
continue  the  suit.     WiUon  v.  Wilson,  L.  R.  9  Eq. 

452  ;  18  W.  R.  801. 

In  a  suit  for  specific  performance  of  a  contract 
for  sale  to  a  railway  company  by  a  tenant  for 
life  of  one-third  and  owner  in  fee  of  other  two- 
thirds  of  real  estate,  after  the  cause  was  set 
down  for  hearing  on  notice  of  motion  for  decree 
the  first  plaintiff  died.  An  order  was  made  to 
enable  the  surviving  plaintifte  to  prosecute  the 
decree  as  if  the  tenant  in  tail,  who  had  suc- 
ceeded the  deceased  plaintiff,  had  been  origin^y 
a  defendant.  Williams  v.  Llanelly  Jtailtvay 
and  Bock  Of.,  39  L.  J.,  Ch.  820  ;  L.  R.  10  Eq. 
401. 

b.  Practice, 

Devisee.] — Devisee  of  a  deceased  plaintiff  may 
obtain  an  order  to  revive  under  the  15  &  16  Vict, 
c.  86,  s.  52.  Gilbert  v.  Ibtnlinson,  6  Jur.  (N.s.) 
632  ;  8  W.  R.  467. 

A  sole  plaintiff  died,  having  devised  the  estate 
which  was  the  subject  of  the  suit : — Held,  that 
the  devisee  was  not  entitled  to  an  order  to  revive 
under  the  15  &  16  Vict.  c.  86,  s.  52.  Laurie  v. 
Crush,  32  Beav.  117  ;  1  N.  R.  225  ;  9  Jur.  (N.S.) 

453  ;  7  L.  T.  662  ;  11  W.  R.  275.  S.  P.,  Bendy 
V.  Bendy,  5  W.  R.  221. 

An  administration  suit  was  instituted  by  a 
trustee  of  a  will  against  the  residuary  devisees 
and  legatees,  one  of  whom  was  a  co-trustee  with 
the  pkintiff.  The  plaintiff  died  after  decree, 
and  the  suit  was  revived  by  an  original  bill 
against  the  same  parties  by  a  trustee  appointed 
in  the  place  of  the  original  plaintiff.  The  new 
plaintiff  having  died  : — Held,  that  the  suit  might 
be  revived  by  the  common  order  at  the  instance 
of  one  of  the  defendants,  who  was  a  residuary 
devisee  and  legatee,  but  was  not  and  did  not 
intend  to  become  a  trustee.  JSdnionson  v.  Sharp, 
L.  R.  12  Eq.  198 ;  19  W.  R.  709. 

The  heir-at-law  being  made  a  defendant  to  a 
claim  filed  by  a  simple  contract  creditor  of  a 
testator,  died,  having  by  his  will  devised  the 
estate  sought  to  be  nude  assets  to  his  son  upon 
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trast  for  sale,  and  upon  fnrther  trust  out  of  the 
proceeds  thereof  to  pay  a  legacy  to  his  executors  : 
— Held,  on  a  motion  to  revive  the  suit  against 
the  devisee  and  executor  of  the  heir-at-law,  that 
this  was  a  transmission  of  interest  within  s.  62 
of  the  15  &  16  Vict.  c.  86,  but  that  the  order, 
being  ex  parte,  is  liable  to  be  discharged.  Lowe 
v.  WaUon,  1  Sm.  ac  G.  123. 

An  order  to  revive,  under  15  &  16  Vict.  c.  86, 
8.  52,  made,  in  order  to  bring  before  the  court 
the  devisee  of  a  defendant  who  had  died  before 
decree.  Durham  (^EarV)  v.  Legard,  34  Beav.  442. 

In  a  suit  relating  to  real  estate,  the  sole  plain- 
tiff, dying  before  decree,  having  devised  the 
estate,  the  devisee  may  be  brought  before  the 
court  by  the  common  order,  under  15  &  16  Vict, 
c.  86,  s.  52,  and  a  supplemental  bill  is  unneces- 
sary. Eyre  v.  Brett,  34  Beav.  441  ;  6  N.  R.  181 ; 
34  L.  J.,  Ch.  400  ;  13  W.  R.  732,  763. 

A  sole  plaintiff  having  died  after  decree,  an 
order  to  revive  against  his  devisee  was  made. 
Bedford  v.  Bedford,  36  Beav.  342. 

Death  of  both  Parties — ^Bz  parte  Application.] 

— ^Where  plaintiff  and  defendant  die,  pending  an 
action  which  survives  as  between  the  respective 
personal  representatives,  the  court  will,  upon 
ex  parte  application,  order  the  action  to  be  con- 
tinued in  the  names  of  their  respective  personal 
representatives.  Sellors  v.  Qoode,  30  L.  R.,  Ir. 
298. 

One  Party  beeoming  BepresentatlYe  of  Other.  1 

— ^When  a  sole  plaintiff  dies  before  decree,  ana 
a  defendant  becomes  his  legal  personal  repre- 
sentative, the  common  order  to  revive  cannot  be 
made.  Batee  v.  Batee,  41  L.  J.,  Ch.  280  ;  L,  R. 
13  Eq.  138. 

Where  there  is  a  sole  plaintiff  in  a  suit  and  a 
sole  defendant,  and  the  defendant  dies,  having 
appointed  the  plaintiff  his  sole  executor,  an 
order  to  revive  may  be  obtained  by  the  plaintiff, 
as  executor,  against  the  persons  beneficially 
interested,  who  have  been  summoned  to  attend 
the  proceedings  in  chambers.  Pedder  v.  Pedder, 
29  L.  J.,  Ch.  64  ;  5  Jur.  (K.8.)  1145  ;  1  L.  T.  19  ; 
8  W.  R.  15. 

A  sole  plaintiff  died  after  decree,  leaving  a 
co-defendant  his  executor,  who  proved  the  will 
and  obtained  an  order  to  revive,  thus  becoming 
plaintiff  and  co-defendant ;  his  name  was  struck 
out  as  co-defendant.  Greene  v.  6rreene,  Ir.  R.  5 
Eq.  224. 

Solo  Petitioner.] — When  a  sole  petitioner  dies 
after  an  order  made  on  the  petition  directing 
inquiries,  and  whilst  those  inquiries  are  pending, 
the  court  will  order  the  petition  to  be  continu^ 
and  carried  on  by  the  representatives  of  the 
petitioner.  Atkins' 9  Extate,  In  re,  45  L.  J.,  Ch. 
117  ;  1  Ch.  D.  82  ;  24  W.  R.  39. 

Inlant't  next  Friend. ]>-When  the  next  friend 
of  an  infant  plaintiff  dies  pending  the  action,  a 
new  next  friend  may  be  appointed  on  an  ex 
parte  motion  in  court.  Daly  v.  Daly,  9  L.  R., 
Ir.  383. 

Executor — Libel.] — ^An  executor  may,  under 
17  Car.  2,  c.  8,  s.  1,  enter  up  judgment  on  a 
verdict  obtained  by  his  testator  in  an  action  for 
libel    Palmer  v.  Cohen^  2  B.  &  Ad.  966. 


Arbitration  purporting  to  bind  Bopre- 


sentativei.] — Where  an  action  of   tort  dying 


with  the  person  is  referred  to  arbitration  by  an 
order  made  by  consent,  and  with  a  stipulation 
that  the  award  shall  bind  the  representatives  in 
the  case  of  the  death  of  either  party,  and  the 
plaintiff  dies  before  the  award,  the  action  abates, 
and  the  plaintiff's  executors  cannot  be  substi- 
tuted. Bowker  v.  Ihant,  54  L.  J.,  Q.  B.  421  ; 
15  Q.  B.  D.  565  ;  53  L.  T.  801 ;  33  W.  R.  695— 
C.A. 

Order  to  eontinuo  Proeoedingi  before  Probato.] 
— ^Where.  after  an  order  directing  the  trial  of 
issue  of  fact  before  a  jury,  one  of  the  plaintiffs 
died  within  fourteen  days  of  the  date  fixed  for 
the  trial,  the  court,  on  the  application  of  his 
executors,  made  an  order  continuing  the  pro- 
ceedings, the  executors  undertaking  to  apply 
forthwith  for  probate,  and  to  produce  the  same 
at  the  trial  of  the  action  if  obtained.  Httghee  v. 
We^,  13  L.  R.,  Ir.  224. 

One  Co-Plaintiff  dying  before  Judgment  — 
Application  after  Judgment.] — ^An  action  for 
damages  was  brought  by  sevend  plaintiffs  having 
separate  causes  of  action.  Two  of  the  plaintiff 
died  before  the  trial,  but  no  application  was 
made  to  put  off  the  trial,  and  judgment  was 
given  for  the  defendants  and  the  action  dis- 
missed. The  executors  of  the  deceased  plaintifb 
applied  under  Ord.  XVII.  r.  4,  for  an  order  to 
carry  on  the  action  against  the  defendants : — 
Held,  that  the  order  ought  not  to  be  made : 
Cotton,  L.J.,  holding  that  the  court  had  no 
jurisdiction  to  make  such  an  order  after  final 
judgment :  and  Lindley  and  Lopes,  L.J  J.,  hold- 
ing that,  whether  the  court  had  jurisdiction  or 
not,  it  was  not  necessary  or  desirable  to  make 
such  an  order  in  the  present  case.  Arniton  v. 
SmUh,  58  L.  J.,  Ch.  335  ;  40  Ch.  D.  567  ;  60 
L.  T.  206  ;  37  W.  R.  405— C.  A. 

Order  by  whom  Obtained.] — Oi-der  made  on 
the  application  of  the  sole  defendant  appointing 
a  person  to  represent  the  estate  of  the  plaintiff, 
who  had  died  insolvent  and  apparently  intestate, 
in  order  that  the  defendant  might  have  an 
opportunity  to  move  for  dismissal  of  the  action 
for  want  of  prosecution.  Wingrore  v.  Tlvompson^ 
11  Ch.  D.  419  ;  27  W.  R.  910. 

A  person  served  with  notice  of  an  administra- 
tion judgment,  and  having  obtained  liberty  to 
attend  the  proceedings  under  it,  is  in  the  same 
position  as  a  party  to  the  action,  and  is  entitled 
to  obtain  an  order  of  course  to  revive  the  action 
on  the  death  of  the  sole  plaintiff.  Burstall  v. 
Fearon,  53  L.  J.,  Ch.  144 ;  24  Ch.  D.  126  ;  31 
W.  R.  681. 

Claim  ordered  to  stand  over  for  the  plaintiff 
to  obtain  administration  to  or  bring  the  repre- 
sentative  of  A.  B.  before  the  court.  No  steps 
having  been  taken,  ordered  that  plaintiff  bring 
a  proper  representative  before  the  court,  and 
within  fourteen  days  set  down  the  claim  for 
hearing,  or  in  default  that  stand  dismissed  with 
costs.    Pearce  v.  Wrigton,  24  Beav.  253. 

Application  where  and  to  Whom  made.] — 
Semble,  that  applications  for  an  order  to  carry 
on  proceedings  under  the  Judicature  Act,  1875, 
Ora.  L.  r.  4,  may  be  made  to  a  judge  at 
chambers.    Crane  v.  Loftvs,  24  W.  R.  93. 

An  order  to  revive  under  Judicature  Act, 
Ord.  L.  r.  4,  is  an  order  of  course.  Boffey  v. 
Miller,  24  W.  R.  109. 

A  sole  petitioner  having  died,  an  order  was 
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made  ex  parte  for  her  representatives  to  carry 
on  the  petition.  Atkins's  Estate^  In  re^  45  L.  J., 
Oh.  117  ;  1  Ch.  D.  82  ;  24  W.  R.  39. 

Bole  Befendant  in  Adminiitratlon  Aetion.] — 
In  a  creditor's  action  for  administration  against 
an  executrix,  a  decree  had  been  made  and  a 
summons  taken  ont  for  a  receiver  ;  but  pending 
the  Bommons  the  sole  defendant  died.  The  court, 
on  the  application  of  the  plaintiff,  appointed  an 
interim  receiver  whose  powers  were  to  extend 
for  ten  davs  after  the  appointment  of  an  adminis- 
trator de  Donis  non,  the  plalntiif  undertaking  to 
use  all  possible  speed  in  obtaining  the  appoint- 
ment of  such  administrator  and  to  accept  short 
notice  ot  motion  to  discharge  the  receiver. 
Parker^  In  re.  Cash  v.  Parker,  48  L.  J.,  Ch 
€91  ;  12  Ch.  D.  293  ;  40  L.  T.  878. 

Of  Defendant — ^Adding  Party.]  —  An  action 
was  brought  against  three  defendants  claiming 
damages  in  respect  of  their  alleged  conspiracy 
and  false  representations.  Before  the  action 
could  come  on  for  trial  one  of  the  defendants 
died.  Administration  was  taken  out  to  his 
estate.  The  plaintiff  did  not  apply  for  an  order 
of  course  to  continue  the  proceedings  against 
the  administrator,  but  he  obtained  in  chambers 
an  order  giving  him  leave  to  amend  the  writ  and 
statement  of  daim  by  adding  the  administrator 
as  a  defendant,  and  by  making  allegations  that 
the  estate  of  the  intestate  had  been  benefited  by 
reason  of  the  matters  complained  of  in  the 
action.  The  administrator  was  served  with  notice 
of  the  summons  on  which  this  order  was  made, 
but  did  not  appear  on  the  hearing,  and  the  order 
was  drawn  up  on  the  production  of  an  affidavit 
of  service  of  the  summons  on  him.  The  order 
as  drawn  up  was  dated  as  of  a  day  prior  to  the 
date  of  the  filing  of  the  affidavit.  The  writ  and 
statement  of  claim,  having  been  amended  in 
pursuance  of  the  order,  were  served  on  the 
administrator.  He  then  entered  a  conditional 
appearance  and  moved  to  discharge  the  order 
for  irregularity  : — ^Held,  that  the  order  had  been 
regularly  made  under  Ord.  XXVII.  r.  1,  and 
.Onl.  XVI.  r.  13,  but  that  the  administrator  ought 
not  to  have  been  served  with  the  summons  ;  that 
the  order  must  be  amended  by  striking  out  the 
affidavit  of  service,  and  must  bear  date  the  day 
on  which  the  affidavit  was  filed.  Ashley  v. 
Taylor,  48  L.  J.,  Ch.  406 ;  10  Ch.  D.  768  ;  39 
L.  T.  573  ;  27  W.  R.  228. 


Application  by   Bnooeisori   to   oompel 


PlaintiiT  to  prooeed.j — ^Where  an  action  has 
abated  as  against  a  defendant  before  judgment, 
and  the  phiintiff  has  refused  or  neglected  to 
make  his  successors  in  interest  parties  to  the 
action,  the  old  practice  still  prevails,  and  the 
proper  course  is  lor  the  defendant's  successors  to 
apply  for  an  order  against  the  plaintiff  that  he 
obtain  an  order  to  prosecute  the  proceedings 
against  them  within  a  limited  time,  or  that,  in 
default,  the  action  may  stand  dismissed  as 
against  them  without  costs.  Motion  v.  King,  29 
W.  R.  73. 


BavlTor^ConntorelainL] — On  the  death 


of  a  defendant  who  has  delivered  a  counter 
claim,  it  is  necessary  that  his  representatives, 
if  they  wish  to  prosecute  the  counterclaim 
against  the  plaintiff  in  the  original  action,  should 
obtain  an  order  of  revivor  against  him.  An 
order  of  revivor  of  the  original  action  obtained 


by  the  plaintiff  against  them  does  not  authorise 
them  to  prosecute  the  counterclaim  against  him. 
Andrew  v.  Aitken,  51  L.  J.,  Ch.  784  ;  21  Ch.  D. 
175  ;  46  L.  T.  689  ;  30  W.  R.  701. 

One  of  SoToral  Defendants  in  Same  Interest — 
Absence  of  Personal  Baproseotatiye.] — Pending 
an  action  to  make  several  defendants  liable  for 
a  breach  of  trust,  H.  S.,  one  of  the  defendants, 
died  before  decree,  hiaving  made  his  will, 
appointing  executors,  who  had  not  proved  the 
wilL  It  appearing  that  the  liability  of  the  sur- 
viving defendants  was  the  same  as  that  of  H.  8., 
the  court  made  an  order  that  the  suit  should 
proceed  in  the  absence  of  a  personal  represen- 
tative of  H.  8.  Sihemian  Joint  Stock  Co,  t. 
Fottrell,  13  L.  R.,  Ir.  335. 

Appointment  of  Beprotentatiyo.]— Bill  and 
interrogatories  served  on  E.,  who  took  no  notice 
of  them.  Bill  consequently  ordered  to  be  taken 
pro  confesso  against  him.  Judgment  drawn  up 
accordingly.  Upon  attempting  to  serve  E.  with 
judgment,  it  was  found  that  he  was  dead  at 
date  of  the  decree,  leaving  no  legal  represen- 
tative. Ordered,  that  upon  filing  an  affidavit 
verifying  the  circumstances  under  which  the 
application  was  made  £.*s  widow  be  served  with 
notice  that  within  six  weeks  from  the  date  of 
such  service  the  court  would  appoint  a  repre- 
sentative, and  direct  payment,  unless  in  the 
meantime  the  widow  appeared  to  contest. 
Alford  V.  Espinaoh,  36  L.  T.  367. 

The  defendant  to  a  foreclosora  action  died 
insolvent  before  foreclosure  absolute  ;  there  was 
no  legal  representative  of  his  estate ;  an  order 
was  made  in  chambers  appointing  one  of  his 
next  of  kin  to  represent  his  estate  for  the  pur- 
poses of  the  action.  The  court  refused  to  make 
the  foreclosure  absolute  in  the  absence  of  a 
properly  constituted  representative  of  the  mort- 
gagor. Aylward  v.  Lewis,  [1891]  2  Ch.  81 ;  64 
L.  T.  250 ;  39  W.  E.  552. 

Vo  Legal  Personal  BepreientatlTO— Prooeed- 
ing  in  Abienoe.] — On  the  true  construction  of 
05.  XVI.  r.  46,  it  is  necessary,  in  order  to 
bind  the  estate  of  a  deceased  person  who  has  no 
legal  personal  representative,  that  the  order  of 
the  court  should  state  that  the  judge  has  pro- 
ceeded in  the  absence  of  any  person  representing 
or  entitled  to  represent  the  estate  of  the  deceased 
person,  or  has  appointed  some  person  to  repre- 
sent such  estate.  Richerson,  In  re,  Scales  v. 
Hayoe,  62  L.  J.,  Ch.  708 ;  [1893]  3  Ch,  146  ; 
3  R.  643 ;  69  L.  T.  590 ;  41  W.  R.  583. 

Proposed  ITew  Party  resident  outside  Jnris- 
diotion — Ex  parte  Application.] — Upon  the 
death  of  an  accounting  party  in  an  action,  the 
court  may,  upon  an  ex  parte  application  under 
Rules  of  Court,  1875,  Ord.  L.  r.  4,  make  an  order 
that  the  action  be  continued  between  the  con- 
tinuing parties  and  the  executor  of  the  will  of 
the  deceased  party,  notwithstanding  that  such 
executor  is  resident  in  and  has  proved  the  will 
in  Ireland.  For  the  purposes  of  making  such  an 
order,  the  court  will  require  an  affidavit  shew- 
ing the  circumstances  und^r  which  the  order  is 
applied  for.  Jameson  v.  Marshall,  46  L.  T.  480. 
But  see  Morrice  v.  Smart,  73  L.  T.  Jour.  398, 
Oct.  14, 1882. 

Death  of  Sole  Defendant  after  ITotioe  of  Trial 
— ^Troitee  in  Bankmptey— Proceedings  to  bind 
Oillcial  BeoeiTcr.] — The  sole  defendant  to  an 


la  bankruptcy  fli^^ 

s  »  troat'^^-i''""  ,*"  ^r*^     The 
»  "  __♦-.  It-    and  Btatp.mom.        _ 


■•^(ll  leceiTer  i^v"*    **>  eiecotfon  on  a  ]u 


--tied  to  proceed  with  the  appeaL 
Cotton,  17  Ch.  D.  767 ;  44  L.  T.  68*-' 


Xxeevtion 


'1  ■'"■-=  ii<3**'  TeceiTer  tooV 

P»*'°Jv„a  ^^''V  '-^.V^  been  Kstor^l^*?"- 
gave  »>■  ,(i,-  ■'  ,  ^1  *»  receiver  with  nni; 
^ticet'.;\;.i^a,  \i;,:;m.-i^^>t  thehearin^^^ 
P»P^^  wors^^'ladgment-^^  official  receivS.  h;^ 
o'  ""io«»pt^Se  merits.  *„t,  but  the  of^^, 
DOVV^  W  t^^  tjcen  made   ^  made  upon  notic^ 

■B-oK>«****^"^rbc  B,Uo"e<l  to  take  the 
be^Sri^'-.^H.c^tr^ff  tbe  file  on  the  gr^^^^ 
Answer  ot  ^'8  «'^X>ioDa  M-^^  ^  'P-orance  of 
th,.t  it  oonta^Dfl^^;^  ^^  ^^  file  »  supplezn^atai 
f^U  since  d.s^'i^    ;^_     j,^„^  ,.  zf,^_  g  j^_ 


1  judgntent.]— When    a  chiujge 
by  death  in  the  parties  entitled 

™  -=.«., a  ludgment,  the  executors  of  the 

party    who   obtained    the    judgment    obtameel 
leave  to  issue  execution  on  an  ex  parte  appli- 
Latirrence,  26  W.  R.  506. 
obtained  by  several  eieco- 
after  the  entering  of 


Saird 


Bnft>Me""W*  of  Order.]— An  order  for  pay. 
ment  of  «■  sum  of  money  by  one  deiendnnt  '- 
another  was  enforced  pending  an  abatement  ._ 
the  GtiiC  by  the  death  of  the  plaintiff.  Jonet  t. 
WillUi-ni;  C.  P.  Coop.  488. 

AmviidlnK  Order—Oaath  of  Sola  Triutea  Ia> 

tettat*.] — Upon  the  death  of  a  sole  surviTinit 
trustee  intestate,  the  court  made  an  order  (or 
the  appointment  of  new  trustees,  unil  ordered 
ccrtaii.  lanrts  forming  part  ot  the  estate  to  vest 
in  the  Dew  trustees  "for  the  estate  therein  now 
''^^^  Ib^o^^'t^"^  of  thedectased  trustee." 
J^Tni^^t^nw^,'^^"  I'"^«i  and  entered 
^e^^"Tree""&  °^\^  ^^f  ?*f^  t^='<^ 

of  the  court  micht  h/  1    motion  that   the  order  ^^ j..„^.„^„„  „„ 

legal  personal  repr^L,^!^  ^y  substituting  the       ^^ivcr  appointed.      The   trustee' 

of  the'^int^tatet^^t^'^eforthehc^-a'-'—l  "^        ■    —    -- 

of  the  Conveyancinga^!.  /'^'^B"^  '''!_ 


Where  judgment  ii 
tors,  and  one  of  ther 
judgment,  the  survivora  may  it 
the  name  of  all  the  plaintifEs,  and  it 
sary  to  have  any  order  for  leave  to  dc 
V.  Thimpion,  14  I"  B-  Ir-  497. 

The  executors  o£  a  deceased  plaintiff  wheee 
jodgment  remains  nntiatisfied  cannot  (where  n» 
order  has  been  made  for  the  proceedmgB  to  l^ 
continued  in  their  names)  apply  under  Ord. 
XLII.  rr.  8  and  23,  for  a  receiver  of  a  sum  due  to 
the  defendant  under  ft  will,  and  for  an  injunctioo 
to  restrain  bimfromdenlingtherewith.  Xiirbur^ 
T.  iWSit™,  63  L.  J.,  Q.  B.  341  ;  J"1H94]  1  Q.  B- 
448  :  10  B.  10 :  70  L.  T.  411  ;  42  W.  B.  127. 

After  the  death  of  a  judgment  debtor  the 
court  has  no  jurisiiiction,  on  the  ex  parte  appli- 
cation of  the  judgment  creditor,  to  make  an 
order  appointing  a  receiver  of  the  interest  of  the 
deceased  judgment  debtor  in  real  estate,  for  the 
purpose  oE  satisfying  the  judgment  debt,  whem 
the  person  on  whom  the  real  estate  has  devolved 
is  not  a  party  to  the  proceedings.  Shepkani, 
Jn.  re,  Atldm  V.  Shephard,  B9  L.  J.,  Ch.  83  ;  43 
Cb-  D.  131 ;  62  L.  T.  337  ;  38  W.  R.  133— C.  A. 

An  eiecntion  on  a  fi.  fa.  sued  out  on  the  same 
(Jay  as  but  after  the  defendant  died  is  irr^nlar. 
C^hick  T.  Smith,  8  D.  P.  C.  337  ;  4  Jar.  86. 


A  trustee  hnvlng  failed 
lirecting  him  io  pay 

and  cfftcts,  and  sutee- 

,  .  .  were  authorised  to  sell 

certain  chattels  in  their  possession  belonging  to 
the  trnstee.  Before  any  sale  was  effected  the 
trustee  dieii,  and  a  creditor's  action  vras  brought, 
XL   which  the  usual  judgment:  was  made,  and  a 


Beqneatration.]  — 

to  comply  vrith  an  order 
jnoney  into  court,  n 
issued  against  his  es 
aiiently  the  scquestr! 


Withstanding  the  ni^  "  "6"'  Order,  that,  not- 
™t  ii  the  new'^f!!'"'^  <"^ef,  the  land  should 
therein  now  vestedl^^^  " '"^  aU  the  estate 
Bontative  "    of  the   dtv-I       '^Sal  peiBOnal  rcpre- 

Ssryios  of  Order] 

lD>f  to  a  biJJ,  died.  2-1,^  "defendant,  after  appear- 
representfltive  could  r>„t  'fiidonce  of  hie  pe"°°'^ 
ar;^od"J:"t°^^''   o%^  f— -^-  tho^f-^t 

^f.  If  t  »«">  i»<»  ^■s  &  ■'•l»!!,  •'10^^ 


.osolvent,  and  the  receiver  and  the  adminis- 
trator of  the  deceased  trustee  commenced  an 
action  aeainst  the  sequestrators  to  restrain  them 
from  selling  the  chattels  aad  moved  for  an 
ijji'unction  : — Ilcdd,  on  the  authority  ot  Hyde  i, 
f^eettfi'^^  (1  l^ick.  106),  that  sequestration  to 
compel  the  performance  of  a.  doty  is  not  deter- 
mjuefi  "by  the  death  of  the  person  against  whoso 
eatat*3  »nd  effects  sequestration  has  been  issued; 
^qJ  proceedings  may  therefore  be  continued 
aKsinsfc  his  legal  personal  repnjsentative.  ftoM 
■V  laru^'^  69  L.  J.,  Ch.  274  ;  43  Ch.  D.  176  ;  61 
£;_  T.  TCO;  s**  w.  lt.2oo. 

Buty  1*  PUinUffi  BoUcitor.]— Plaintifg 
solicif  "■  sliould  certify  abatement  to  the  regis- 
trar ixi  o™er  to  prevent  the  suit  coming  into  the 
oaper-  ^°  cases  of  default,  the  defendants  i: 
'^-ii^liid  to  the  costs  -  -■  - 
14  Beav.  651. 


»   of   the   day,      Satier  1. 


^„titlea 

^^i^t   flf    Ordw—LiabUitT    tot  Owtrl-A 

notdc;^  %l.^„4  P?'^!  »  suggestion  of  htadMih 
wa»  »*^?  ^°  "^  adminiBtratrii  appeared  and 
„lea^^^  "."le  suggestion.  The  plaintiff aftw- 
^^d*  *PP^id  at  cTiamben.  for  iSvTtoS- 
^^^  OB  Payment  of  the  coaU  of  the  pCSa 
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snggestion,  bnt  the  judge  made  the  usual  order 
on  payment  of  costs  : — Held,  that  the  order  was 
right,  for  that  15  &  16  Vict.  c.  76,  s.  138,  put 
the  administratrix  in  the  same  position  as  if  she 
had  been  the  original  defendant  in  the  action. 
Benge  v.  Swaine,  15  C.  B.  784  ;  2  G.  L.  R.  1882  ; 
23  L.  J.,  C.  P.  182. 

When  a  legal  personal  representative  of  a  party 
to  a  suit,  either  during  the  original  proceedings 
before  the  court  of  first  instance,  or  after  decree 
for  the  purposes  of  appeal,  has  elected,  and 
obtained  an  order,  to  continue  the  suit,  he  is 
personally  liable  for  the  costs,  without  prejudice 
to  any  right  he  may  have  to  recover  them  from 
the  estate  which  he  represents.  Boynton  v. 
JBoynton,  27  W.  R.  141— C.  A.  Affirmed,  4  App. 
Cas  733 ;  41  L  T.  450  ;  27  W.  R.  825— H.  L. 
(E.) 

Costs.] — ^When  a  party  claims  his  costs  out  of 
a  fund  paid  into  court  in  an  old  suit,  and  a 
second  suit  is  instituted  with  respect  to  the 
fund,  which  latter  suit  afterwards  abates,  the 
proper  course  for  the  claimant  to  adopt  is  to 
present  a  petition,  entitled  in  both  suits,  stating 
the  special  facts  of  the  case,  and  praying  relief 
accordingly.    Harris  v.  Rich^  43  L,  J.,  Ch.  440. 

Beviving  Order  for  Payment  of.] — The 

provision  abolishing  the  rule  that  there  snail  be 
no  revivor  for  costs,  contained  in  33  &  34  Vict. 
c.  28,  s.  19,  does  not  apply  where  the  abatement 
took  place  before  the  passing  of  the  act.  Doggett 
v.  Eattem  Counties  Jly.y  40  L.  J.,  Ch.  292  ; 
L.  R.  6  Ch.  474  ;  24  L.  T.  309  ;  19  W.  R.  497. 

Upon  application  made  by  the  representative 
of  a  plaintiff,  who  predeceased  his  co-plaintiff : — 
Held,  that  he  was  not  the  proper  person  to  make 
the  application.    lb, 

A  decree  for  the  delivery  of  the  possession 
of  lands  and  title-deeds  and  payment  of  money 
was  made,  with  costs  to  be  paid  by  the  defen- 
dants. One  of  them  having  performed  all  that 
he  was  directed  by  the  decree  to  do,  except 
paying  the  costs,  died  before  the  costs  were 
taxed : — Held,  that  there  could  be  no  revivor  for 
the  costs.  The  general  rule  Is,  that  there  can  be 
no  revivor  for  untaxed  costs  ;  and  whether  the 
abatement  is  caused  by  the  death  of  the  party 
to  pay,  or  the  party  to  receive  the  costs,  is  im- 
materiaL  Bowyer  v.  Beamish,  2  Jo.  &  Lat.  228  ; 
8  Ir  Eq.  R.  63.  Morgan  v.  Sciidamore  (2  Ves.  J. 
313  ;  S  Ves.  195).  Barry  v.  Staicell  (Fl.  &  K. 
1  ;  3  Ir.  Eq.  R.  18, 146)  observed  upon. 

The  general  rule  being,  that  there  shall  be  no 
revivor  for  costs  alone,  yet  where  the  costs  have 
been  taxed  previous  to  the  abatement,  it  seems 
there  is  a  rignt  to  revive  merely  for  the  purpose 
of  having  them  paid  ;  and  where  the  abatement 
has  happened  by  the  death  of  the  party  in  whose 
favour  the  costs  were  awarded,  it  is  the  settled 
practice  of  the  court  that  his  representative  may 
revive  for  such  purpose.  Lovken  v  ColcJiester 
Qrrp&ration,  2  Mer.  113  ;  16  R.  R.  187. 

Sntering  Judgment  nnne  pro  tunc] — The 
proviso,  "that  it  shall  be  competent  for  the 
court,  or  a  judge,  to  order  a  judgment  to  be 
entered  nunc  pro  tunc,"  applies  only,  as  for- 
merly, to  cases  where  it  is  delayed  by  the  act 
of  the  court.  Lanman  v.  Audley^  2  M.  &  W. 
535 ;  5  D.  P.  C.  596  ;  6  L.  J.,  Ex.  136.  S.  P., 
Fishmongers'  Co.  v.  Bohertson,  3  C.  B.  970;  4 
D.  k.  L.  656  ;  16  L.  J.,  C.  P.  118. 

The  power  of  the  court  to  enter  up  judgment 


nunc  pro  tunc  does  not  depend  in  any  way  upon 

17  Car.  2,  c.  8,  s.  1,  but  exists  at  common  law, 
and  may  be  exercised  although  the  death  of  a 
party  takes  place  before  the  term  ensuing  the 
verdict,  and  although  also  more  than  two  terms 
intervene  between  verdict  and  judgment,  if  the 
delay  is  not  of  the  party  seeking  to  enter  up- 
judgment.  JSvans  v  Bees,  4  P.  &  D.  36 ;  12  A. 
&E.  167;  9L.  J.,  Q.  B.  317. 

Or  if  it  appears  that  the  delay  was  occasioned 
by  the  taxation  of  costs,  and  no  fault  is  specifi- 
cally imputed  to  the  plaintiff.  Bleuntt  v.  Tre- 
gonning,  4  A.  &  E.  1002. 

After  verdict  for  a  plaintiff,  with  leave  reserved 
to  move  for  a  nonsuit,  or  veridict  for  the  defen- 
dant, the  defendant  died  before  a  motion  could 
be  made.  The  rule  nisi  was  afterwards  obtained 
in  his  name : — Held,  that  the  rule  might  still 
be  made  absolute  to  enter  the  verdict  for  the 
defendant ;  it  appeared  that  the  executors 
authorised  the  motion,  and  that  the  judgment 
might  be  given  on  such  verdict  under  17  Car.  2^ 
c.  8,  B.  1.    Freeman  v.  Bosher,  13  Q.  B.  780  ; 

18  L.  J.,  Q.  B.  340.  S.  P.,  O'Neill  v.  Bergin, 
Ir.  R.  10  C.  L.  452. 

It  is  only  where  delay  in  signing  judgment 
has  arisen  from  the  act  of  the  cou.it  that  judg- 
ment can  be  entered  nunc  pro  tunc,  two  terms- 
having  elapsed  since  the  verdict.  Freeman  v. 
Tranah  or  Traiush,  12  C.  B.  406  ;  21  L.  J.,  C.  P. 
214;  16Jur.  1141. 

An  action  for  negligence  was  tried  in  th& 
sittings  out  of  term.  The  judge  directed  a  non> 
suit  upon  the  ground  that  there  was  no  evidence 
of  negligence,  but  stayed  execution  until  the 
fifth  <£iy  of  the  following  term,  that  the  plaintiff 
might  move  to  set  aside  the  nonsuit.  The 
plaintiff  died  before  the  next  term.  In  that 
term  a  rule  was  obtained  by  the  defendant  to> 
enter  judgment  of  nonsuit  nunc  pro  tunc,  so 
that  he  might  tax  costs  thereon  ;  but  the  court, 
taking  into  consideration  the  fact  that  the  non- 
suit was  only  provisional  and  subject  to  it? 
approval,  and  that  the  action  abated  beforo  any 
final  judgment  could  be  pronounced,  discharged 
the  rule.  Hemming  v.  BatcheloTy  44  L.  J.,  Ex. 
54 ;  L.  R.  10  Ex.  54  ;  33  L.  T.  16 ;  23  W.  K. 
398. 

See  also  eases.  Judgment  (Date  of),  post^ 
col.  561. 

SeyiTor  for  Parpoiei  of  Appeal.] — By  a  mar- 
riage settlement  the  property  of  the  wife  wa& 
vested  in  trustees  upon  trust  for  the  wife,  for 
hei  separate  use,  and  in  case  there  should  be  no 
issue  {which  event  happened)  for  the  wife,  her 
executors,  administrators,  and  assigns,  if  she 
survived  her  husband,  but  if  she  died  in  his  life- 
time then  for  the  husband  for  his  life,  and 
subject  thereto  for  such  persons  as  should  be  of 
the  wife's  own  kindred  as  she  should  by  will 
appoint,  and  in  default  of  appointment,  for  such 
pei-sons  as  would  be  entitled  under  the  Statutes- 
of  Distribution  in  case  she  had  died  intestate 
and  unmarried.  The  marriage  was  dissolved  in 
1871,  and  in  1872  the  wife  in  a  suit  instituted 
by  her  against  her  late  husband  and  the  trustees 
of  the  settlement  obtained  a  decree  that  she 
was  absolutely  entitled  to  the  property  com- 
prised in  the  settlement.  By  her  will,  dated  in 
1877,  the  wife  disposed  of  the  property  as  if  it 
were  her  own  absolutely,  and  died  in  1881,  in 
the  lifetime  of  her  late  husband  : — Held,  in  the 
absence  of  special  circumstances,  that  the  next 
of  kin  of  the  wife  were  not  now  entitled  to  an 
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^he  suit  or  to  carry  on  proceea-  |  in  1870  the  suit  had    become  -k.*^       j  l 
order  to  tev^^XS-     the  mere  purpose  of  appealingr    r^strar  refused  to  draw   «^ %t?^'  *°^rr. 
ings  tYieievn.  f^^^  of  1872.     Jf««c2Z  v.  Lovidlng,    common  order    to  revive^  h^Sfn^i^^'"-  *  ^i' 
.^s 4.  *^«  *\cor«:=^  ^^  ^i,   ^   ^^^  .   c,    T    m  oocf:    *u^  «1o;t,+;«p  fii^j  -  Kill  ^j.^^'^fi^  °een  refused, 


51  L.T.332 


against  the  ^^^^  ;  27  Ch.  D.  237 

53  Li.  J.,  Ch-  ^-^ 

32W.  11.790.  ^ig  action  had  been  dismissed, 

Where,  »^*^^^c3,  tl*®  ^^^  ^^  which  the  suit 
the  plaintiff  ^^^rig,  notwithstanding  that  the 
had  been  V^'^^^ixxg  1*®^  ^^^^  expired,  made  an 
time  for  a-PPf^i^rty  ^  ^^e  plaintifPa  personal 
order  giving  U  P^  carry  on  proceedings,  in  order 
representative  *r^  ^n  a  position  to  apply  to  the 
that  he  might  *fr  entertain  an  appeal.  Leahy 
court  of  appeal    5*^  xr.  4B3.  ^ 

V.  i?bJ^i«,  19  L.   ^^" 

y,:       ^  ^J»  «^  Coiirt--I^ngtli  of  Time.]— 

. ^»<»«t^*lj.etion  of  the  court  whether  it 

It  is  m  the  di^^-^^i  which  has  become  defective 
^ill  allow  an  a^^*'-  ^  party  or  otherwise  to  '" 
w  the  dteth  ^j^ixiistration  suit  in  which 
revived.  An  ^^  y^y  the  court  of  chancery  m 
decree  ^^^  ina<»  jjjg  become  defective  by  the 
the  year  1833  ^^^^rt>ie«  and  the  bankruptcy  of 
aeciths  of  some  Ji^p  bavmg  been  taken  in  it  for 
Another,  and  no  ^  order  of  revivor  was  allowed 

thlrty-^^^^y^^-^'^f  enabling  a  party  to  appeal 
for  the  P^ypos^^^e  i^J  ^®  y?»r  1836  (in  case  the 
f rotJi  ^  ^"^^"^  f*  wot:^^^.  give  leave  to  appeal),  the 
«^^o«*PP^\^^^oii»^^^.^^0't   no    pSson    had 

^Ui^  ^i'^S  ""^.^40^'  ^AT?^'^  *iiy  liability, 
a?tered  his  positi^^  oVx  the  faith  of  the  order  from 
rr^tafferedanyK^^ired    to    appeal.      6Vr^i>  v. 

whi^^  it    ^^   ^     4CJJ^-  ^^^  J  20  Ch.  D.  398  ;  46 

Kij\, /field t  Bl  L.  J  -» 

e^'^l^   ao  .^i'V'e  suit  for  forty  years  back 


be 
a 

in 


the  plaintiff  filed  a  bill  of  ^  -"^  "^^  ^^^^^ 
executors  of  orS  of  the  ^Z'J'ILV^*'? '^' 
demuried  :«Held,  ?Lt  the^^Jf  5^^^"^ 
tion  to  grant  a  d^ree  for  reS^n.  Jif  ^^"^ 
for  inrohnent  had  woir^d  I^^''''  ^^fi  ^^«  ^"^^^ 
it,  except  ^^^T%S^.''l^r!^^^  ^^^f^ 
cumstaices   of     n^^t     «^  extraordinary  cir- 


2.  On  Bankruptcy. 

Tr«4eT^^oulh'no^^^     «^  ^^«-  5 
bjr    the  iankruiS^f  of T  t^ir^l^^nK^ ^^^^ 
hixiiself  takeno^rther^tepst^^^^^^^       ^'  ?" 
may  obtain  an  order  ot^^'^^'l!:^?^^'^^ 

844  ;  36  L.  T.  779  -M  W.  R  51^0  a' 


80. 


•^bere  biUto  re       ^^  ^f^^an,  2  Ch.  Ca.  215. 
"^^S^it  abated 


order 


g^9  ;  bill  of  revivor  filed  in 
^^^    *  vi^e  in   1841  :— Held,   cause 


'm  €^*>i^  :    oraer   vo    *- 
l^^otWly  contini^^ 

Xx-  ^^\  ?•  ^5J'      ,-rt    ii<>  ^^®  requiring  a  biU  of 
^  getnble,  there  ^    ,^>ose,  to  be  filed  within  six 
^^ivor,  for  any   P^^^t.     Ih. 

y^t^r  a  de^^^^  ^  ^1^^  ^«^^  «^  '^^*^°« 
«,iy  JhinWses  f ^^'"^  <ie^y  in  the  proceed- 
^If '^il^Jf^.i^^Hcr  on  the  discretion  of  the 

356  :  1 


tlae  — --,  -- — -~^w»tncr  on  cne  aiscretio 
ixigs,  dei^nds  altog«*,^  2  j,  ^™ 
court.     Higgxnt  V^-    '-^  ««  nriu. 

Con.  &  L.  400.  -«  isi  J    i. 

If  a  biU  of  revi  v-or  is  filed  at  any  time  withm 


0  decree  for  an  account,  the 


twenty  years  after"  ^  decree  ror  an  account,  the 
court  will  not  refuse  rehef,  unless  there  has  been 
such  a  variation  o^  the  rights  of  parties  as  to 
occasion  danger  tyf.  '««'<''*^*ng  positive  injury  and 
injustice  to  other  tjereons.    Ih, 

A  suit  which  1^^  *^^  abated  for  more  than 
twenty  years  canxiot  be  revived.  Bland  v. 
DavUon,  21  Beav     3 1 2- 

A  suit  having' l>eoorne  abated  by  death  of  a 
plaintiff  upwards  of  t^^'^ty  years  ago,  and  other 
«vent8  having  six^^^^^^^^^y  eccurred  which 
would  have  caused  »l>»^enient8,  the  court,  at  the 
instance  of  a  party  desinng  to  wind  up  the  suit 
«Jicl  get  the  fund  out  of  court,  made  ft  supple- 
mental order  of  revij^'r  nunc  pro  tunc.  -^«^- 
kenzie  v.  Gear,  36  L.  J-f  ^a.  507;  15  ^.  ft.  629. 

A  bill  was  dismissed  on  appeal  in  December, 
1867.  No  steps  were  taken  until  N'oveinl>er, 
1872,  when  an  order  nwi  for  ioLiLtent  was 
granted,  notwithstanding  the  timn  f  ylrolment 
had  expired.  One  of  the  defendwi^'Sed  in 
Pecember,  1872.  On  the  leth  7^^.J^  1878, 
the  court  ordered  an  fnroloienf  ^^^^'±a  the 
plaintiff  presenting  his  Pe«t/oi,  .f.^j^rfouse  of 
lx)rd8  withm  a  given  time,  r^  ^^  the  ^^^i^cer- 
toined  that  by  the  death  of  ^^  th^^ii^nt 


^adfn^V^  2^v*°*  ^  ^880.  The  plaintiff 
Xini^1r^^^r^''i8^«-  rf^d  never 
oni-inn  *«r^_r^^^  • — B.eLd,  that  the  cause  of 
^TL^V^"?^'"''  »°d  <l»'°»«e8  passed  to 
»HH  ^^  «»d  that  the  proper  cour^  was  to 
tZ  iLf/^J^^^'''^^  »  the  action,  and  give 
h  m  the  conduct  of  the  action.    JBmdeii  v.  drte, 

r  A  h^-  *.^  '  ^^  ^^-  ^-  768  J  44  L.  T.  636- 
O.  A.    Afflnning  29  W.  E.  600. 

^—7  After  Hotioe  of  Trial.l—After  issue  had 
DfiOT  joined  and  noUce  of  triil  given  by  a  sole 
E„„  "">»  an  action,  he  filed  a  Kqnidation  peti- 

annAi^f?'  T^'*^  »  *™»<«e  of  his  property  was 
appomted.  "When  the  action  came  on  for  trial 
W«  *P?«tted  for  the  plaSntilf  or  for  the 
noticT'^*  **'®'*  ^"^  no  evidence  that  any 
trn»f^  ^ne  action  had  been  served  on  the 
S\ir^^ld,  that  Old.  L.  r.  1,  appUes  only 
in  »>m»  ^^'se  of  action  stirvives  or  continues 
action  lPl'*°n  who  is  before  the  court ;  that  the 
could  li^  abated,  and  that  the  only  order  whidi 
list     ^>  ?*^e  vras  to  strike  the  action  out  of  the 

^n.  a.  4U  ;  38  L.  T.  232  ;  26  W.  B.  «5. 

ooittr-5*»«t  Of  EleettoB  by  Truitw  not  to 

dS  Lt?*i«»a.]-Where  the  trustee  of  a  bqui- 
Pro^  Ji^^tor  elMU  under  the  Common  Law 

election  ui''^^^  „'^^'°r'^«Kuent  action  by 
f-  R.  81      aI^  '  2  Ex.  D.  11  ;^  ^  36  ^  x. 

ti^tee  d^i^P  5'*''  actio».trthe  action,  it 
?*y  ^  bSII  ^  P~«^  '^tom^rs,  and  the 
^^enZ^r^^^^y  an  order  i»  -.5  Xuptcy  in  bw. 

475,  ^-  oau9iders,  IQ  q.  3'  ^' 

•«A-— 8tty  ^ 
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plaintiff  in  an  action,  after  notice  of  trial  given, 
was  adjudicated  a  bankrupt.  The  trustee  in 
bankruptcy  refused  to  continue  the  action,  and 
submitted  to  an  order  staying  the  proceedings. 
Subsequently  the  plaintiff  having  obtained  his 
discharge,  took  an  assignment  of  the  chose  in 
action  from  the  trustee,  and  thereupon  applied 
in  chambers  for  an  order  removing  the  stay, 
which  was  refused.  Upon  appeal : — ^Held,  that 
the  plaintiff  could  not,  as  assignee  of  the  cause 
of  action,  be  in  any  better  position  than  the 
trustee,  and  that,  therefore,  in  the  absence  of 
special  circumstances  which  would  have  enabled 
the  trustee  to  have  the  stay  removed,  the  plain- 
tiff was  not  entitled  to  the  order.  Selig  v.  Lyon 
or  Lion,  60  L.  J.,  Q.  B.  403  ;  [1891]  1  Q.  B.  513  ; 
64  L.  T.  796  ;  39  W.  R.  254. 

The  plaintiff  in  an  action  having  become  bank- 
rupt, his  trustee  in  bankruptcy  elected  not  to 
continue  the  action,  and  thereupon  an  uncon- 
ditional order  was  obtained  by  the  defendants 
staying  further  proceedings.  B.  having  pur- 
chasetl  the  trustee  s  interest,  commenced  a  second 
action  for  the  same  relief  as  that  asked  by  the 
former  action.  Upon  motion  to  dismiss  the 
second  action,  as  an  abuse  of  the  process  of 
the  court,  and  as  frivolous  and  vexatious  : — 
Held,  that  the  action  ought  not  to  be  dismissed 
in  a  summary  way  as  frivolous  and  vexatious, 
as  the  motion  gave  rise  to  a  question  that  required 
consideration,  namely,  whether  the  order  staying 
the  proceedings  in  the  former  action  was  equiva- 
lent to  a  judgment  for  the  defendants.  Bean  v. 
Flower,  73  L.  T.  371— C.  A. 

Abatement— Eeafiignment  by  Tmitee.] 


— ^After  the  defence  in  an  action  had  been 
delivered  the  plaintiff  was  adjudicated  bankrupt, 
and  the  right  of  action  passed  to  the  official 
assignee.  The  bankrupt  obtained  his  discharge, 
and  the  official  assignee  reassigned  to  the  bank- 
rupt the  right  of  action  : — Held,  that  the  cause 
of  action  continued,  and  that  the  action  did  not 
become  abated  by  reason  of  the  bankruptcy. 
Barker  v.  Johimn,  60  L.  T.  64. 


Adoption  of  Prooeodings.] — The  assignee 


of  a  bankrupt  need  .not  adopt  the  suit  in  the 
form  in  which  it  has  been  instituted  by  the  bank- 
rupt, although  he  elects  to  prosecute  the  demand  ; 
he  may  file  a  new  original  bill.  Poole  v.  Franks, 
1  Moll.  78. 


Sxeontor  and  Eeiidnary  Legatee.] — ^In 


an  administration  suit,  where  the  plaintiff,  who 
was  an  executor  and  a  residuary  legatee,  had 
become  a  bankrupt,  the  court,  at  the  application 
of  the  plaintiff  as  executor,  ordered  the  suit  to  be 
revivea  against  his  trustee  in  bankruptcy,  as 
representing  his  beneficial  interest.  Laidler  v. 
LaidXer,  21  W.  B.  822. 

ITo  ITotice  of  Bankruptcy  giyen.] — ^When 


a  plaintiff  becomes  bankrupt  or  insolvent,  if  the 
assignee  does  not  proceed  with  the  suit,  the  bill 
will  be  dismissed  without  costs,  and  the  common 
form  of  order  will  not  be  departed  from,  though 
the  plaintiff  has  taken  steps  in  the  suit  without 
giving  notice  of  the  bankruptcy  or  insolvency, 
and  so  led  the  defendant  to  incur  costs  subse- 
quently to  and  without  notice  of  it.  Meiklam  v. 
Mtnorf-,  4  De  G.  &  J.  208  ;  28  L.  J.,  Ch.  515  ;  5 
Jur.  (X.S.)  904  ;  7  W.  R.  645. 

Deed  of  Asiignment — Pending  Suit.] — A 


tors  executed  by  the  plaintiff  pending  the  suit 
does  not  cause  an  abatement  as  upon  bankruptcy, 
so  as  to  deprive  the  defendant  of  his  right  to 
move  to  dismiss  for  want  of  prosecution.  Pieke- 
ring  v.  Cape  Town  By,,  L.  B.  7  Eq.  224. 

Liability  for  Oosti.]  —  Assignees  who  are 
brought  before  court  by  supplemental  bill  may 
be  liable  to  costs  of  whole  suit.  Whiteomb  v. 
Minokin,  5  Madd.  91. 

When  a  plaintiff  becomes  bankrupt  or  dies,, 
and  his  assignees  or  representatives  carry  on  the 
suit,  they  can  only  do  so  upon  payment  of  all 
costs  which  he  had  been  ordered  and  was  liable- 
to  pay.     Cook  v.  Hathway,  21  L.  T.  484. 

A  plaintiff,  after  the  hearing  of  a  cause,  but 
before  judgment  was  given,  became  bankrupt, 
and  obtained  his  order  of  discharge ;  and  in  th& 
same  interval  a  motion  by  the  defendant  for  the 
revivor  of  the  suit  by  the  assignees  of  the  plain- 
tiff was  refused.  The  bill  having  been  dismissed,, 
with  costs,  with  liberty  to  the  defendant  to  apply 
in  respect  of  them,  a  motion  by  him,  that  th& 
plaintiff  might  personally  pay  the  costs,  was 
refused.  BoueieauU  v.  Ddafield,  10  Jur.  (N.s.> 
1063  ;  13  W.  R.  65— L.J J.    Affirming  10  L.  T.  902. 

One  of  BoToral  Defendant!  Jointly  and  tOTe- 
rally  liable.] — When  two  of  five  defendants,, 
jointly  and  severally  liable  to  the  plaintiff,  had 
become  bankrupt : — ^Held,  that  the  action  might 
proceed  against  the  other  three  defendants  with* 
out  bringing  the  trustees  in  bankruptcy  of  the 
two  bankrupt  defendants  before  the  court,  or 
giving  them  notice  of  the  proceedings.  Llotfd 
V.  Dinmack,  47  L.  J.,  Ch.  398  ;  7  Ch.  D.  398  ;  38 
L.  T.  1T3  ;  26  W.  R.  458. 

Beoeiyisg  Order — Pending  Aotion — Adding* 
OfAoial  Beoeiver.]— The  making  of  a  receiving 
order  against  a  party  to  an  action  does  not  cause 
a  "chuige  or  transmission  of  interest  or  lia- 
bility "  so  as  to  make  it  necessary  or  desirable 
that  the  officiid  receiver  should  be  added  as  a 
party  to  the  action.  Proceedings  actually  pend- 
ing against  the  debtor  at  the  date  of  the  receiving 
order  are  dealt  with  by  s.  10  of  the  Bankruptcy 
Act,  1883,  not  by  s.  9.  Berry,  In  re,  Dvjffield 
V.  Williavi4, 65  L.  J.,  Ch.  245  ;  [1896]  1  Ch.  939  v 
74  L.  T.  306  ;  44  W.  R.  346  ;  3  Manson,  11. 

Bole  Defendant — ^After  Isine  joined.] — After 
issue  joined  in  an  action  by  the  indorsees  against 
the  acceptor  of  a  bill  of  exchange  in  which  the 
defence  was  that  the  plaintiffs  took  the  bill  with- 
out value,  and  after  notice  that  the  defendant 
had  been  defrauded  of  it,  the  defendant,  who 
was  a  sole  defendant,  filed  a  petition  in  liquida* 
tion,  and  a  trustee  was  appointed.  The  bank- 
ruptcy'court  refused  to  restrain  the  action,  but 
restrained  the  plaintiffs  from  enforcing  any  judg- 
ment they  might  obtain  in  the  action  either 
against  the  property  or  person  of  the  debtor,  and 
the  trustee  declined  to  admit  the  plaintiff's 
claim : — Held,  that  the  bankruptcy  court  was 
the  proper  court  in  which  the  plaintiffs  ought  to 
prove  their  debt,  and  that  there  was  no  ground 
for  making  an  order  under  Ord.  L.  r.  2,  that  the 
trustee  be  made  a  party  to  the  action  or  be  served 
with  notice  thereof.  Barter  v.  Duheux,  60  L.  J., 
Q.  B.  527  ;  7  Q.  B.  D.  413 ;  44  L.  T.  596 ;  29 
W.  R.  622— C.  A. 


After  Demurrer  set  down.] — ^Where  a 


registered  deed  of  assigimient  in  trust  for  credi-   defendant  became  bankrupt  after  a  cause  waa 
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set  down  for  argument  on  demmrer,  the  court 
refused  to  strike  it  out  of  the  paper  at  the  sug- 
gestion of  the  plaintiff,  although  the  assignees 
refused  to  give   security  for  costs.     Fli^fht  v. 
Glossop,  4  D.  P.  C.  136  ;  1  Hodges,  222, 

After  Hotiee   of  Trial,]— A    defendant 

"became  bankrupt  after  service  of  notice  of  trial, 
and  the  common  order  of  revivor  was  then  made 
against  his  trustee,  and  served  on  him.  The 
trustee  did  not  enter  an  appearance.  Notice 
-was  served  on  him  that  the  action  was  restored 
to  the  paper  for  trial,  but  he  did  not  appear  at 
the  trial : — ^Held,  that  it  was  not  necessary  for 
the  plaintiff  to  file  the  pleadings  or  a  notice  of 
motion  for  judgment  as  against  the  trustee 
•under  r.  6  of  Ord.  XIX.  of  the  Rules  of  Court, 
1875.  Chorlton  v.  Diekte,  49  L.  J.,  Ch.  40 ;  13 
'Ch.  D.  160  ;  41  L.  T.  467  ;  28  W.  R.  228 

Confeisioa  of  Defenoe.] — ^When  a  defen- 
dant Is  adjudicated  bankrupt  after  action  brought 
upon  an  act  of  bankruptcy  which  occurred  before 
action  brought,  the  plaintiff  may  confess  that  the 
property  claimed  was  in  the  order  and  disposi- 
tion of  the  defendant  at  the  date  of  the  act  of 
bankruptcy,  and  sign  judgment  under  Ord.  XX. 
r.  3,  for  his  costs.  Champion  t.  Formhy^  47  L.  J., 
•Ch.  395  ;  7  Ch.  D.  373  ;  26  W.  R.  391. 
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Tniftee's   LiabiUty   to   CostiJ  —  The 

plaintiff  brought  an  action  against  H.  for  an 
mjunction  to  restrain  the  iiSringement  of  a 
patent.  H.  put  in  a  defence  alleging  want  of 
novelty,  and  denying  the  infringement,  and  then 
^ed  a  petition  for  liquidation  of  his  affairs  by 
arrangement.  The  pUiintiff  obtained  an  order 
■of  course  by  which  the  trustees  in  liquidation 
^were  added  as  defendants  to  the  action,  and 
served  it  on  them.  The  trustees  never  moved  to 
discharge  the  order.  At  the  hearing  H.  did  not 
appear,  but  the  trustees  appeared  and  cross- 
examined  the  plaintiff's  witnesses  as  to  infringe- 
ment ;  and  Eay,  J.,  found  that  there  had  been 
an  infringement,  directed  an  account  of  the 
profits,  aUowed  the  plaintiff  to  prove  in  the 
liquidation  for  the  amount  of  the  profits  made 
by  H.,  and  gave  the  plaintiff  costs  as  against  all 
the  defendants.  On  appeal  (besides  tihe  points 
taken  in  the  court  below,  that  the  claim  was  for 
unliquidated  damages  not  provable  in  the  liquida- 
tion, and  that  the  trustees  ought  not  to  be  oidered 
■to  pay  costs)  the  trustees  argued  that  there  was 
no  jurisdiction  to  make  the  order  adding  them 
as  defendants  : — Held,  that  the  decision  of  Kay, 
J.,  was  right  and  must  be  affirmed,  and  that  the 
trustees,  haying  submitted  to  the  order  making 
them  parties  and  examined  witnesses,  had 
rendered  themselves  liable,  at  the  discretion  of 
the  judge,  to  all  the  costs  of  the  action.  Watson 
V.  SoUiday,  62  L.  J.,  Ch.  543 ;  48  L.  T.  646  ;  31 
W.  R.  636— C.  A.    Affirming  20  Ch.  D.  780. 

The  defendant  in  an  action  became  bankrupt, 
but  no  order  was  made  under  Ord.  XVII.  r.  4, 
makmg  the  trustee  a  party ;  the  trustee,  how- 
ever, elected  to   go  on  with   the  action  and 
appeared  by  counsel  at  the  trial :— Held,  that 
he  had  made  himself  a  party  to  the  action  and 
w^  liable  to  the  plaintife  for  costs,      ^ndon 
Sch^l  Board  v.  Wall,  %  Morrell,  202^0-  A. 
Where  a  trustee  m  bankruptcy  had  been  substi- 

action  against  the^  bankrupt,  and  had  ^Isied  for  a 

w'^''^'.  ^^  ^l^*"'  ••-H^d.  that  by  ^  aoing  he 
had  adopted  the  action  as  it  stoid,  gu^a  must 
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personally  pay  the  costs  of  an  appeal  from  an 
interlocutory  order  which  had  been  made  against 
the  defenduit  before  his  bankruptcy,  althong-h 
he  had  given  notice  to  the  plaintiff  that  he  did 
not  intend  to  proceed  with  the  appeal.  Bomo- 
man  v.  Wilton,  54  L.  J.,  Ch.  631  ;  28  Ch.  D.  63 : 
51  L.  T.  728  ;  33  W.  R.  141— C.  A. 

Application    to    strike     off    Trade-mark  

"  Action."] — ^The  registered  owner  of  a  trade- 
mark having,  since  notice  of  an  application  to 
strike  the  trade-mark  off  the  register,  gone  into 
liquidation,  leave  was  given  under  Ord.  L.  r.  4 
to  serve  notice  of  the  application  on  the  trustees 
in  liquidation.  The  term  "  action  "  in  Ord.  L. 
does  not  confine  the  operation  of  that  oider  to 
proceedings  in  actions.  Bowels  Trade-mark  In 
re,  48  L.  T.  388.  * 

8.  In  Case  of  InfJEuits. 
a.  On  Birth  pending  Suit 

Before  Judgment  or  Decree.]— Before  issue 
joined,  an  infant  tenant  in  tail,  bom  pendente 
lite,  may  be  made  a  party  by  amendment. 
Career  v.  Mercer,  3  Ir.  Eq.  R.  385. 

A  tenant  in  tail  coming  in  esse  before  issue 
joined,  may  be  made  a  party  by  amendment  of 
the  bilL    Knox  v.  Xnox,  2  Ir.  Eq.  R.  33. 

Where  a  suit  involves  a  question  in  which 
the  children  of  the  plaintiff  are  interested,  and 
a  child  is  born  after  the  bill  is  filed,  the  court 
will,  on  the  objection  taken  at  the  hearing, 
order  the  cause  to  stand  over,  with  liberty  to 
amend  by  bringing  the  child  bom  since  the 
institution  of  the  suit  before  the  court.  Ley- 
land  V.  Leyland,  6  L.  T.  149 ;  10  W,  R.  149. 

Sect.  62  of  16  &  16  Vict.  c.  86,  enables  the 
court  to  make  an  order  to  the  effect  of  the  usual 
supplemental  decree  where  the  object  is  to  bring 
before  the  court  the  tmstees  under  a  settlement 
of  the  property  of  an  infant  plaintiff  made 
after  the  institution  of  the  suit.  Atkinson  v. 
Barker,  2  De  G.  M.  &  G.  221. 

Before  decree,  a  supplemental  order  may  be 
obtained  under  s.  52  of  15  &  16  Vict  c.  86, 
against  an  infailt  who  has.  been  bom  since  the 
filing  of  the  bill,  and  is  a  necessary  party  to  the 
suit.  PlckfordY.  Brown,  IKBLj&J.ei'i,  S.P., 
Barrett  v.  White,  3  W.  R.  526. 

An  infant  can  be  bound  by  proceedings  in  a 
suit  taken  after  his  birth  by  obtaining  the 
usual  supplemental  order,  and  then  taking  out  a 
•ommons  calling  upon  the  infant  to  shew  cause 
why  he  should  not  be  bound  by  the  proceedings 
taken  after  his  birth.  Occleston  v.  Fullalote, 
82  L.  T.  428. 

The  provisions  of  the  16  &  16  Vict.  c.  86,  s.  61, 
extend  to  a  special  case.    Palmer  v.  Flower, 

When,  after  an  administration  suit  had  been 
instituted,  a  child  was  bom  who  took  an  interest 
in  the  property  : — ^Held  that  there  was  jurisdic- 
tion to  make  an  order  under  16  &  16  Vict  c  86, 
B.  52,  bringing  the  chad  before  the  court;  and 
directiug  that  he  should  be  bound  by  the  previous 

Eroceedings  in  the  suit.    Egremont  v.  Thompson, 
..  R.  4  Ch.  448  ;  17  W.  rT900. 
When  proceedings  had  been  taken  in  a  suit 
after  i*  ^^become  defective  by  the  birth  of 
childr^'^ :— Held,  that  there  was  no  jurisdiction 
to  nil^®  ^  supplemental  order  under  15  &  16 
I  Vict.  C»  S^»  ^  52,  bringing  before  the  court  the 
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children  who  were  infante,  and  directing  that 
they  should  be  bound  bj  the  proceedings ;  bat 
that  a  bill  was  necessary  for  the  purpose. 
Auiter  Y.  Haines,  38  L.  J.,  Ch.  385  ;  U  B.  4  Ch. 
445 ;  17  W.  E.  900.    Eeversing  20  L.  T.  152. 

A  bill  to  reviye  a  suit  which  had  become 
abated  and  defective  by  the  marriage  of  one  of 
the  female  plaintifb  and  the  birth  of  children 
should  be  an  original  bill  in  the  nature  of  a 
supplemental  bill  against  the  new  defendante, 
and  should  allege  the  facto  stated  in  the  original 
bill,  but  against  the  original  defendante  should 
be  merely  a  supplemental  bill.  JBUdyard  v.  Fields 
26  L.  T.  784  ;  20  W.  E.  198. 

In  an  administration  suit,  before  an  order  on 
fnrtiier  consideration,  two  children  of  one  of  the 
parties  were  bom  who  were  interested  in  a  fund 
impounded  to  answer  certain  liabilities,  but  were 
not  made  parties,  and  the  suit  being  about  to  be 
wound  up,  it  was  sought  to  bring  those  children 
before  the  court  by  supplemental  order  : — ^Held, 
that  a  supplemental  bill  must  be  filed.  Oarrett 
▼.  La/ncefield,  11  W.  B.  869. 

Where  trustees  have  power  to  inyest  a  fund  in 
land,  and,  a  suit  being  instituted,  such  inyest- 
ment  is  directed  in  chambers,  the  court  will  not 
make  an  order  to  revive  against  infante  not 
parties,  but  in  esse  at  the  time  of  the  order  in 
■chambers,  without  being  satisfied  that  every- 
thing is  for  their  benefit.  Freeman  v.  WkUbread^ 
12  W.  B.  619. 

After  Judgment  or  Decree.]  ^Where  an  infant, 
who  is  a  necessary  party  to  an  action,  has  come 
into  existence  after  the  date  of  the  judgment, 
and  proceedings  have  been  taken  under  the  judg- 
ment since  the  birth  of  the  infant,  but  before  an 
order  under  Old.  XVII.  r.  4,  adding  the  infant 
as  party,  has  been  applied  for,  the  proper  coui'se 
is  to  obtain  an  order  prefaced  with  a  direction 
that  the  action  be  continued  against  him,  and 
that  an  inquiry  be  made  whether  it  is  for  his 
benefit  that  he  should  be  bound  by  such  pro- 
<;eedings,  and  that  if  it  be  so  certified  he  is  to  be 
bound  thereby.  If  it  should  not  be  so  certified 
it  is  open  for  the  plaintiff  to  proceed  by  supple- 
mented action.  Peter  v.  Thomne-PUer^  53  L.  J., 
Ch.  514 ;  26  Ch.  D.  181  ;  50  L.  T.  176 ;  32 
W.  B.  409,  516. 

After  decree  in  an  administration  suit  an  infant 
-was  bom,  who  shortly  after  his  birth  became 
interested  m  possession,  and  was  a  necessary 
party,  but  was,  by  inadvertence,  overlooked. 
Sales  were  made  and  approved,  and  upon  the 
investigation  of  one  of  the  titles  the  omission  was 
•discovered: — Held,  that  it  was  not  a  case  for 
revivor ;  and  a  supplemental  order  was  made, 
that  the  proceedings  should  be  of  the  same  force 
«nd  effect  as  if  tiie  infant  had  been  made  a 
party  immediately  after  his  birth.  WaXker  v. 
Wtdker,  L.  B.  9  Eq.  663  ;  22  L.  T.  201. 

After  decree  in  an  administration  suit  children 
-were  bom  who  were  interested  in  the  estate  to 
be  administered.  Subsequently  to  their  birth, 
two  orders  were  made  in  the  suit  without  the 
•children  being  brought  before  the  court : — Held, 
that  the  proceedings  which  had  taken  place 
-since  the  children's  birth  could  not  be  made 
binding  upon  them  by  a  supplemental  order. 
^eott  V.  Dvmeomhe,  39  L.  J.,  Ch.  644 ;  L.  B.  9 
£q.  666  ;  22  L.  T.  640. 

After  a  decree  was  made  in  an  administration 
suit  the  number  of  a  class  interested  in  the  resi- 
>due  of  the  estate  of  the  testatrix  was  increased 
by  the  birth  of  a  child  of  one  of  the  tenante  for 


life.  Some  proceedings  were  taken  in  the  suit 
after  his  birth : — Held,  that  the  infant  could  not 
be  bound  by  the  proceedings  by  means  of  the 
common  order  to  revive,  but  that  a  supplemental 
bill  must  be  filed.  Athew  v.  Rooth,  44  L.  J., 
Ch.  200  ;  31  L.  T.  819. 

When  an  infant  interested  in  an  action  is 
bom  after  decree,  an  order  may  be  obtainexl 
binding  the  infant  by  all  proceedings  up  to  the 
time  of  his  birth,  and  then  a  summons  may  be 
taken  out  calling  on  the  infant  to  shew  cause 
why  he  should  not  be  bound  by  the  proceedings 
subsequent  to  his  birth.  Seruhy  v.  Payne^  34 
L.  T.  846. 

Where  there  is  a  gift  in  a  will  to  all  the 
children  of  A.,  and  A.  marries  a  second  time 
and  has  another  fomily,  a  common  administra- 
tion suit  having  been  in  the  meantime  instituted 
and  decree  taken,  the  second  family  can  be 
brought  before  the  court  by  supplemental  order 
in  a  particular  form.  Rohinso/i  v.  Framptoit, 
12  Jur.  (N.S.)  933  ;  16  L.  T.  172  ;  16  W.  B.  54. 

Upon  the  birth  of  a  child  who  is  a  necessary 
party  as  one  of  a  class  entitled,  the  usual  sup- 
plemental order  may  be  obtained  after  decree. 
Grtmoell  v.  Oamer^  L.  B.  8  Eq.  356  ;  20  L.  T. 
693. 

The  court  knowing  the  facte  of  a  cause 
recently  heard,  will  make  an  order  that  an 
infant  bom  pending  the  suit  should  be  bound 
by  the  decree,  though  it  was  made  in  her  absence, 
as  a  party  to  the  suit.  Jehb  v.  TugioeU^  24  L.  J., 
Ch.  670. 

b.  On  Attaining  Tuoenty-ime, 

Abatement.] — ^Infant  coming  of  age  does  not 
abate  suit  brought  by  administrator  during 
minority.    Anon,,  Gary,  22. 

An  infant  suing  by  prochein  ami  comes  of  age  ; 
afterwards  publication  passed,  and  the  cause 
came  on  to  be  heard ;  it  was  objected  that  the 
suit  was  abated ;  but  the  court  overruled  the 
objection,  and  proceeded  to  hear  the  cause  :  and 
in  such  cases  the  course  is  to  proceed  to  hearing 
without  any  change  in  the  proceedings.  Cur. 
Can.  464. 

Bill  by  administrator  durante  minori  estate 
abates  by  infant  coming  of  age ;  therefore 
supplemental  bill  is  necessary.  Stuhht  v.  Leigh^ 
1  Cox,  133. 

By  the  infant's  coming  of  age,  administration 
durante  minori  setate  ceases,  and  suit  by  such 
administrator  is  thereby  determined  for  that  the 
infant  cannot  go  on  therewith,  but  must  begin 
anew,  unless  a  decree  to  account  were  had,  in 
which  case  the  infant  on  a  bill  brought  for  that 
purpose  may  be  allowed  to  go  en  therewith. 
Jones  V.  Bassety  Pre.  Ch.  174. 

The  next  friend  of  a  sole  plaintiff,  an  infant, 
ought  not  to  take  proceedings  in  the  cause  in 
the  name  of  such  plaintiff  after  the  plaintiff  has 
attained  the  age  of  twenty-one.  Brown  v. 
Weatherhead,  4  Hare,  122 ;  9  Jur.  787. 

Striking  out  ITame.J — A  co-plaintiff,  who  was 
an  infant  when  the  suit  was  instituted,  moved, 
on  coming  of  age,  that  his  name  might  be  struck 
out  of  the  bill.  Motion  granted.  Aeree  v.- 
LUtle,  7  Sim.  138. 

Bill  filed  by  two  infante ;  one  attained  twenty- 
one  before  decree;  her  name  as  a  co-plaintiff 
struck  out  on  her  application,  with  the  coste  of 
the  application.  Guy  v.  6hiy,  2  Beav.  460 ;  9 
L.  J.,  Ch.  289  ;  4  Jur.  313,  600. 

An  infant  feme  covert  was,  by  her  next  friend. 
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made  a  co-plaintiff  in  a  bill  against  her  husband 
and  others  : — Held,  that,  upon  her  coming  of 
age  and  disapproving  of  the  suit,  she  was  en- 
titled to  have  her  name  struck  out  of  the  record 
as  co-plaintiff,  but  the  application  having  been 
made  very  soon  after  her  attaining  twenty-one, 
and  it  being  suggested  that  it  was  made  under 
the  influence  of  the  husband,  the  court  post- 
poned making  the  order  for  a  short  period,  and 
ascertained  from  the  lady  herself,  in  the  absence 
of  her  husband,  her  wishes  on  the  subject. 
Cooke  V.  Fryer,  4  Beav.  13  ;  5  Jur.  287. 

Upon  motion  of  an  infant  co-plaintiff,  who 
obtained  his  majority  after  decree,  the  court 
ordered  his  name  to  be  struck  out  as  plaintiff, 
and  to  be  introduced  as  defendant  in  any  future 
proceedings,  if  the  next  friend  asked  for  it. 
JBi4:knell  v.  Bicknell,  2  N.  R.  98 ;  9  Jur,  (N.s.) 
633;  8L.T.377;  11  W.  R.  657. 

Infant  coming  of  age  may  dismiss  bill  filed 
for  him,  but  cannot  make  prochein  ami  pay  costs 
unless  he  prove  suit  improperly  instituted. 
Aium,,  4  Madd.  461. 

ITew  Defence.]— Where  a  decree  has  been 
made  against  an  infant  defendant  who  put  in 
the  common  answer  by  his  guardian,  the  general 
rule  is,  that  such  defendant  on  coming  of  age 
has  the  privilege  of  putting  in  a  new  answer, 
stating  a  different  case,  and  of  going  into 
evidence  in  support  of  that  case.  The  privilege 
does  not  extend  to  foreclosure  suits.  KeUall  v. 
£elmll,  2  Myl.  &  K.  409. 

An  infant  defendant,  on  attaining  twenty- 
one,  discharged  the  solicitor  who  had  acted  for 
her  m  the  suit.  Af  terwaixis  that  soUcitor  was 
wrved  with  a  subpoena  for  her  to  hear  judgment. 
He  returned  the  subpoena  ^  the  plaintiff's 
Bohcitor,  and  stated  At  thZ^    ^   ^      /*.i,«f  tkl 

defendant  had  come  of  ai  "^^^^  *^""L  w^^^ 
longer  employed  for  W^'c?^^  that  be  was  no 

warfs  the^  c^use^l^,  Some  «»<>^*^  ffi^l 
defendant  having  beSae^f^'  ^^t  without  the 
hear  judgment,  Sr  any^?^  With  a  sahpcenji  to 
the  hearing,  and  a  d^iSl  ^PPearing  ^^r  her  at 
she  was  described  as  an  ^!f*  ^^  made  ^^  which 
was  entitled  to  put  in  a^^^  :-Held,  that  she 
Snow  Y.Sole,  16  Sim.  lei^®?'  answer  to  the  bill. 

An  order  directing  an  ,• '  ^^  Jur  347. 
of  all  parities  in  the  cai,^?^  **  wiih  the  consent 


i^t  4,'^  ^  ^^  oe  tbi*i.  '«»  erroneous  tH/ *-~ 
iafant  party.  Qu«,  ^th  the  cX^t  of  an 
gave  consent,  he  js  >v.^®ther  iS  ♦i.p  infant 
S^de  W/iT^^  a^  '?^  1*     But  If  the 

the  consent  or  nof>  «nRht  ^.*=°n«ented,  it  « 
from  the  effect  of  fh^'^^aSyJ^'v  *»  ^"°<*  I\ 

Qn«re,  whetherT'l»*° ,  '"'^ke  I  ^^^  '^'^t: 
that  an  infant  dofL?  "^^^ai-  o».  *  »ew  defence- 
i»  entitled  Xr  1^1?»'  in  a^ V^he  authoriUf, 
^wer  and  make  a^  *»*  age^  «»«^  "  ***!! 


EeviTor  pendente  Uta.]  -Where  a  testator 
appointed  his  two  infant  sons  trustees  on  t^eir 
atteining  the  age  of  twenty-one,  and  an  ^^^ 
tration  Scdon^  commenced  on  the  eld^  son 
attaining  twenty-one,  in  whi<^  the  ^^J^^^ 
was  made  a  plaintiff,  and  the  elder  son  wasmade 
defendant,  on  the  younger  son  attammg  twenty- 
one.  and  becoming  a  trustee,  and  thus  changing 
his  interest  and  liabUity,  the  comiii  "^  ^  J^ 
parte  application  under  Ord.  XVII.  r   4  of  the 
Qes  of  Court:,  1883,  made  him  a  co-drfendant, 
Ooold,  Inre,  Goold  v.  GooU,  61  L.  1.  417. 

A  testator  in  an  administration  suit  died, 
leaving  an  infant  his  sole  executor.  Thereupon 
letters  of  administration  were  granted  to  the 
guardian  of  the  infant  for  the  use  of  the  latter, 
and  until  he  should  come  of  age.  SubsequenUy 
the  usual  order  for  administration  was  made  on 
the  summons  of  the  creditors  of  the  estate.  On 
the  infant*s  attaining  majority  he  refiMed  to 
prove  the  will,  and  thereupon  lettei-s  of  adminis- 
tration, with  the  will  annexed,  were  granted  to 
another  creditor :— Held,  that  the  smt,  which 
had  thus  become  abated,  might  be  revived  by 
substituting  the  last-named  creditor  for  the 
infant's  tniSudian  as  defendant.  Taylor,  InrCy 
Sewell  T.Baw/ard,  27  L.  T.  816 ;  21 W.  R.  244- 

4.  On  Xinnacy. 

GhariM  of  Btatna.1— A  suit  instituted  by  a 
ne^f^Ktd  on  behalf  of  a  person  of  unsonnd 
m^^V  ^?to  found  by  inquisition,  becomes  abso- 
&  ""t.^  ^y  »  ^hanie  in  his  status.  Beall 
YSLTIT^^^'^  Ch,  2^  ;  L.  B.  9  Ch.  85  ;  29 
I*^  iot\  22Vr.R.121. 

T*'?^''  U^omes  of  sound  mind  there  is  no 
,.^t  *^®is%tbe  continued  intervention  of  the 
pretext  for  ^  ^  ^e  is  found  a  lunatic  by  inqui- 
iiext  frienf  .     ^^^  p[Bjced  under  the  protection 
Bition,  &nd  ^  ^Yxe  suit  should  be  continued  only 
Of  tjie  crov^' ^ion  of  the  court  in  lunacy.    I\ 
^^  ^^®  deeding  taken  in  the  Buit  after  the 
.    Every  P^^^bether  or  not    a  committee  h^ 
JJ^quisitioXit    Tgd,  is   irregular  and  void,  and  a 
oeen  app^X*he  court  in  lunacy.    lb, 
^ntemnt  o^  ^^  , 

.«^«c6edinffi.]— A  suit  being  V'^V^^^J^ 

•    Staying  ?!e  pro^igs  not  to  bestay^^^n 

^Btit»_*^1  ?he  phuntiffs  subs^gyj^, 

the  grouiJ^i^ile.     Wartnaby  v.  WartfUiOV^ 

Ivinatic, 


coming  i«»i 

n^A  Bole  plaintiff  became  1«»"^ 
Oo»._tt««*.V«-^  was  appointed  alter  issue  i" 

and  \^^  ^  Older  under  s.  52  of  the  l^      , 
a,  Bnr.   ,*^rte***%,a  the  order  was  made.    ^ 

_  "S-  c.    i^.    3  »^.5„Hff  becomes  a  lmi»«?  .^  >ii 


v   c./  ^-   _^    •'    lointitt  oecomes  a  iuu»"- 1 
■S^«<«**^W    P^mmittee  has  been  appOi»  „,,«. 
Where     ^  »^  ^^  aupplementmay  be  »"  ^ 

decree,   ^*1  vi*^^vict.  c  &,  a.  52,  ior  the  P»Jf„j. 


Se  ^^ '  ^e  can  only  o^^^^»*  for  ^  J"^    Cmlns^el 


662. 


-^iutiff ,  a  petron  of  unBOii»*^g5onie* 
-|^^  V  g^^Tag  by  a  next  tneiid,  .^^^aiid 
^Vher^  %i^>^\tJg  ^^^  progress  ot  the  ^f^  mny 
not  So  ^O  ,^<^ '  a  appointed,  the  commJ^  Qji  L. 
a  lunatic  ^^^  idlc^  under  indicatuie  ^ct,  ^^.^'j 
a  comYt!^  t^^'^^^ ^^^ \J^  continue  the  actio;,  ^u  68); 

41  L.  X.^^' 
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. (SuAgtt  olA — After    decree    in    suit,   in 

which  lunatic  and  liis  committee  "were  de- 
fendants, committee  died,  and  new  one  was 
appointed :— Ordered,  on  motion,  that  new  com- 
mittee be  named  aa  sncli  in  all  future  pi-oceedings 
inthecanae.    Lyon^.  Mercer^  1  Sim.  &  S-  356. 

On  the  change  of  the  committees  of  defendants 
in  a  suit,  it  was  ordered  uyon  a  motion  that  the 
names  of  the  new  committees  respectively  might 
be  Bttbstitnted  in  future  proceedings  for  the 
names  of  the  former  committees.  Saumurez  v. 
&iHiiaff2, 9  L.  J.,  Ch.  317. 

In  a  snit  to  which  a  Itmatic  and  his  com- 
mittee were  defendants,  the  court  declined, 
befoie  decree,  to  make  an  order  on  motionsub- 
stUnting  a  new  committee  as  defendant.  Jiuad 
f'  S^re,  3  De  G.  &  Sm.  374. 

5.  On  Karriase* 

Sibet  of.]— Infant  plaintiff  a  ward  of  court 

having  married,  proce^ings  stayed  till  husband 

shall  appear.  Brurmmell  v.  JlPPIierton,  7  Ves.  237. 

Administrator  durante  minore  state  obtains  a 

decree  to  account,  the  infant  marries,  and  a  new 

administration  during  her  minority  is  granted  to 

the  husband.     Coke  v.  Gadget,  1  Vem.  25. 

Upon  the  marriage  of  female  plaintiff,  revivor 

alone  will  not  do,  where  the  interests  of  third 

person,  viz.  trustees    and    the  issue,   must  be 

hronght  forward,   making  a  supplemental  bill 

necessary.    Merrewether  v.  MellUh^  13  Ves.  161. 

An  answer  filed  when  the  cause  was  abated 

by  the  Intermarriage    of  oo-plaintiffe,   will  be 

taken  off  the  file    for    irregularity.      JViw7t  v. 

iTayet,  2  Hog.  286. 

A  female  plamtiff  applied  by  her  next  friend 
that  proceeaings  in  a  cause  instituted  before 
November,  1874,  might  be  carried  on  against 
her  husband,  whom  she  had  married  since  the 
order  made  on  further  consideration  : — Held, 
that  it  was  not  necessary  to  apply  to  the  court, 
but  that  the  order  mi^t  be  obtained  from  the 
r^trar.  Barey  t.  Whittaler,  33  L.  T.  778  ; 
24  W.  K.  244. 

A  feme  sole  entitled  to  property,  which  in  the 

event  of  her  marriage  would  be  settled  for  her 

separate  use,  filed  a  bill  for  purposes  connected 

with   such  property.      After    replication,    but 

before  decree,  she  marries.    The  court  made  an 

order,  giving  leave  to  the  plaintiff  to  name  A.  B. 

her  next  friend,  and  reviving  the  suit  against  her 

husband.     Trezevant  v.  Brouffhton,  5  W.  B.  517. 

A  bill  to  revive  a  suit  which  had   become 

abated  and  defective  by  the  marriage  of  one  of 

the  female  plaintifb  and  the  birth  of  children 

should  be  an  original  bill,  in  the  nature  of  a 

supplemental  bill  against  the  new  defendants, 

and  should  allege  the  facts  stated  in  the  original 

Wll,  but  against  the  original  defendants  should 

be  merely  a  supplemental  bill.  SUdyardy.  Field, 

25  L.  T.  784 ;  20  W.  R.  198. 

A  female  petitioner  after  the  preparation  and 
stamping  of  the  petition  married : — Held,  that  a 
petition  was  withm  s.  63  of  16  A;  16  Vict.  c.  86, 
and  that  amendment  only,  and  not  a  petition, 
was  necessary.  Sohiiuon  v.  Jffeioetson,  1  Drew. 
307  ;  1  W.  B.  100. 

A  suit  for  administration  was  instituted  in  the 
name  of  three  infants  by  their  next  friend. 
After  this  one  of  them,  a  f emsde,  married  before 
decree.  The  next  friend  and  the  other  parties 
to  the  suit  were  unaware  of  the  marriage,  and 
ehe  and  her  husband  were  unaware  of  the 
existence  of  the  suit  until  after  a  decree  had 
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been     made.    The    vice-cli&xicello.-     ^  ^^ 

make  an  o^er  of  revivor,  csonsid^L  ^^Uned   to 
defect  could  not  be  renie<^ied^^^?&  thafthe 
plemental  bill ;  but,  the  def  endami^^^*  «  sup- 
f^^^?^^^  ^  .^vivor  was    iBade^  ^^nsenting, 

?hS^^V^e  „,?f^^d  obtained  leav^,5«'«°'»  ^y 
:^^1P.  -''^-^   terms,    ^...^^^^^te 

Oxi  the  abat*^»*^-v   ..  \  ' 

^W^he^    a    f    '   ^1^-108.  ^^^-     Onspey. 

hnsl>and  dies  Si"^    plaintiff    marries    «„^  *u 

Tfae  court  wilX  mate  *  o 
bringing  the  tnist:e^oftht  J^PP^^mental  order 
of  an  infant  plaln^ff  who  h^^^^^e  seUlement 
the  pendency  of  tliesait  Ind  tff  "^^'^d  Sg 

had  been  ordered  to  l^r^fS^^^  decree,  funds 
accomit  of  A.,  axx  i^a^^  ^^.^  ^¥  ^P^^ 
the  funds  had  beenaeSi^l^SYP^^  ^-  s  ma^rriage 
the  court,  as  belong^to  A^^  ^^  approval  ot 
that  the  parties  b?ne^itii**^^°*^^y^— Held, 
entitled  to  file  a^oiSl  SVi^*  interested  were 
obtaining  a  declaiatiSTof  thi^^'"-  ^?  P^^ose  of 
in  such  a  case  it  woSd  not^i"^  "£^^'  *°^  ^^^ 
file  a  bill  of  T^^iro^the^^J^  ^  P~P^  ^^ 
separate  accoimt  not  beW^,-^  I  *'^.^'*'y  *^    ^ 

plaint^  m«,t  e'fter*the  ^'^^pi^t^^^^ 
?|"i^  «d  in  default  thereof  fiX>  fclulS 


6,  On  Aaaigiunent  axid  TraimnlsBif 

Interest. 


before  Aetion.  ] — F.  commezioe^a  «» 
action  against  the  firm  of  "W.  &  Co.,torecove»r  from 
them  lithographic  stones,  'which  the  firm  ols^ixKied 
to  be  their  property.     Kef  ore  the  issue    o^    -the 
writ,  P.  had  assigned  his   property  in  the   a.^x>xiea 
to  J.  W.,  and  the  suit  was  suTaeequently,  by  Xe^-ve 
of  the  court,  amended  by    mating  J.  W"-     wt,   co- 
plaintiff  :— Held,  by  the  Master  of  the  Rolls,   tliat 
F.  was  properly  retained  as   a  plaintiff  ;   t^T^t    on 
appeal  (per  Law    C),    BeDal>le>    that  the     opder 
giving  leave  to  amend    should   not,  under    tlxG 
circumstances,  have  been  made,    Foiter  v.   T»^i»^^^ 
9  L.  R.  Jr.  447^0.  A. 
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A.  ^<X3»**  authority,  hamug  oompnlBory  powers  i      Where,  after  a  bill  filed,  but  before  subpoena, 

,^,j3^^:<«la^tfe,  gave  notice  to  a  landowner  to  treat,   the  defendant  assigned    the   subject-matter:— 

«/l  t,l^«  ajnount  of  compensation  was  assessed  by   Held,  that  the  assignee  was  a  necessary  party,  and 

*rr;— ,--         Before  completion  the  landowner  con-   the  court  would,  if  necessary ,  restrain  any  further 

•  V4bS'*^®  ^^^  *o  ^^  plaintifBB,  subject  to  the  assignment.    PataeU  v.  WriglU,  7  BeaY.441. 

Zill-Mxx     <^^   ^^^  ^^>^  authority -.—Held,  that  the  .  ^    -^      ^  ^     ^ 

^\ntSff^  could  maintain  an  action  against  the  Aiiigiun««  after  DeoTM.] — In  an  admmistra- 
P^^*3r^ttthority  for  the  specific  performance  of  the  tion  suit  where,  after  decree,  the  sole  plaintiff 
*^^^^^T^^/ct  arising  out  of  the  notice  to  treat  and  assigned  all  his  interest  to  a  stranger,  the  common 
<5*''5^Z^^iient  assessment  of  value,  without  joining  order  to  revive  the  suit  was  made  at  the  instance 
^^^Zititift  the  landowner  to  whom  the  notice  of  the  assignee,  the  plaintiff  consenting.  MaUoch 
aiven.    Burr   v.  Wimbledon  Local  Board,  v.  StiU,  L.  E.  16  Eq.  293. 

T   329 ;  85  W.  R.  404.  Where  one  of  two  plaintiffs  had  assigned  his 

•      '  interests  after  decree,  and  the  chief  clerk's  certifi- 

cate had  been  made  after  the  assignment,  the 
common  order  of  revivor  was  made  against  the 
assignee    without    prejudice    to    any    question 
whether  he  was  to  be  bound  by  the  certificate. 
VibaH  V.  Vihart,  L..  R.  6  Eq.  261 ;  16  W.  R.  997. 
'••*^r"JJortgage  ;    and    subsequently    sold    and  I      If  a  party  to  a  foreclosure  action  has  assigned 
^^^/LnpA  his  interest  in  the  subject-matter  of  the  |  his  interest  after  decree,  the  assignee  may  be 


5a 


g^  jfifpunflnt  peAdenta  lits.]— A  trustee  in 
.^^IwjTiptcy  commenced  an  action  to  obtain  a 
5^lSi«.ration  that  a  deed,  which  purported  to  be 
*^®^  aljeolute  conveyance  of  real  estate  by  the 
*^^    Lkrupti  ^^  ^^  ^*^^  *  mortgage,  and  to  redeem 


•"*    -  ^yned  his  interest  in  rne  suoject-matter  or  tne  nis  inreresi*  mtc*  uwi^sc,  luc  awigucc  m&y  oe 

**V  i^Ti  to  C    who  claimed  to  carry  on  the  action  made  a  party  to  the  action  even  after  the  order 

^^vi]^  name  of  the  original  plaintiff.. — ^Held,  on  for  foreclosure  absolute.     Campbell  v.  Bolyland, 

lu  J^  aoDlSation  of  the  defendant,  tha-t  C.  was  47  L.  J.,  Ch.  145  ;  7  Ch.  D.  166  :  38  L.  T.  128. 

w^nd  to  mend  the  title  of  the  action   so  as  to  An  order  for  revivor  wiU  be  made,  where  the 

^^w  that  he  was  the  real  plaintiff,  a,^^  to  intro-  object  is  to  continue  accounts  of  trustees,  against 

J  ^nrf.  finch  averments  in  the  statements  o*  claim  one  of  whom,  as  a  defendant,  accounts  were 

t^^ould disclose  his  ^^l^'^^'i'^^^l^y^^    ^'    ^-^  "-*''"  ^™^--.  .«.^...,  ...:..... 

iil;  43  L.  T.  716  ;  29  W.  R.  109-0.  A.      ^^  ,    ^ 

The  trustee  in  bankruptcy  of  a  man  ^^^  J^ 

conveyed  away  some  real  property  al^eolutely 

commenced  an  action  against  the  granto^  ^  ^^^ 

it  declared  that  the  conveyance  iwus  a  rrx<>f*^«^ 

"^d  that  the  deed  ought  to  stand  as  *^^^^^^ 

only  for  the  money  advanced.    The  aoeion^ 

proceeded  no  further  than  the  issue  of   ^^^^T' 

when  the  trustee  sold  and  assigned  the    euDjecc- 

matter  of  the  action  to  a  purchaser  for  J^»i^  • 

Held,   that   the  assignee   from  the  }^!^^^^ 

bankruptcy  was  entitled  to  co^Vtmue  thie  »c     n. 

Se^rY.  Ziwfon,  49  L.  Jv  Bk.  69;  15  Ch.   ^'  *^^ » 

42  U  T.  893  ;  28  W.  R.  929— C.  A.  .  .^^^ant  in 

The  assignee  of  theinterest  of  a  defendant 

the  subject-matter  of  an  ?»«^"^^„!uied  to  insti- 
an  order  has  been  made,  is  n<>^J^^AT^  interest, 
tute  a  fresh  suit  in  respect  ^t  *^«,"  ^  ^  1223 : 
LambeH  v.  Turner,  1  N.  B- 12  i  ^  '^'^'  ^  '  ^ 
7  L.  T.  621  ;  11  w.  R.  51.  ^  ^ad  an  equitable 
Some  of  the  plaintiffs,  who  ^^^  "^^  j^,^^ 
interest  only  i/the  property  itx  que«tio^ 
giged  their  interests  pending  the  B^^t    ^^ 

^^^t^'^S^  that  the  mortga^^Y^^j^.  806. 
^leS'y^^^'  ^^J™fni8S^til)h  suit  have, 

f^^'^ay  be  m^e  P^^^^^^fof  lU  1 «  Vict, 
supplemental  ortier,  under  s  62  of  16  &  1  ^  ^ 
287.  "^""^^  V.  Brandon,  9  I^-  A-  *>^" » 

In  a  foreo)^  if  when  the  plainti  A  ^^ 

appli<»t,on  by'^Zy^moTtgagee  with  tl»* if"! 

Beat  ot  the  .Z,-  *°®  "^     ^m.oS/.  that  an  nr**®'  °^  "-^"^  ouoiecii-u»"-~-  —  , —      ,j       ^  i,        j^ 

«Wvorand  «°^«;'«li«!*'I^SIte^e!^i/*»yj-  -=^W,  thit  such  an  orfer  could  not  be  nade. 
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directed  by  the  decree  in  the  original  suit ;  the 
order  at  the  same  time  constituting  such  trustee, 
together  with  his  co-trustees  appointed  pendente 
lite,  co-plaintiffs.  Willi/ifMon  v.  Jeffries^  10 
L.  T.  330  ;   12  W.  R.  402. 

Where  after  a  decree  a  mortgage  of  the  subject- 
matter  of  the  suit  was  created,  subsequently  to 
which  an  order  was  made  upon  further  considera- 
tion, without  the  new  mortgagees  being  made 
parties  :~Held,  that  s.  52  of  the  15  k  16  Vict, 
c.  86,  applied,  and  that  a  supplemental  bill  was 
not  necessary  in  order  to  bring  the  subsequent 
mortgagees  before  the  court.  Freejoan  v. 
Pennington,  31  L.  J.,  Ch.  216 ;  6  L.  T.  614 ;  10 
W.  R.  184— LJJ. 

"  BflTolntloii  of  Estate  by  Openttioa  of  Law."] 
— A  garnishee  order  was  made  absolute  in  favour 
of  judgment  creditors  of  W.  attaching  a  judg- 
ment debt  recovered  by  W.  against  S. : — Held, 
that  this  was  a  devolution  of  estate  by  operation 
of  law  within  Ord.  L.  r.  2  (1875),  and  that  the 
judgment  creditors  of  W.  were  entitled  to  be 
added  as  oo-plaintiffo  in  the  action  of  W.  against 
S.,  but  not  to  have  the  conduct  of  the  action. 
WeUlU  V.  SmUh,  51  L.  J.,  Ch.  577  ;  46  L.  T.  473. 

TraiumiiMioii  before  Deeree.] — An  order  of 
revivor  may  be  made  under  15  &  16  Vict.  c.  86, 
8-  52,  at  the  instance  of  a  plaintiff  against  a  co- 
plaintifi  on  whom  a  new  interest  has  devolved. 
Foet^  V.  Bonner,  33  L.  J.,  Ch.  384. 

Where  the  interest  of  the  sole  plaintiff  has 
^^^®®n  transmitted  to  a  person  whose  title  can  be 
disputed  in  the  cause,  no  order  of  revivor  can  be 
made  under  15  &  16  Vict.  c.  86,  s.  52.  Accord- 
ingly, where  the  sole  plaintiff  assifued  his  interest 
in  the  subject-matter  of  the  suit  beforedeciw : 


Jamee  v.  ^o,M'      ^Q-    -*    t?  7r7  •  3  W  p  a,^^'         .  ^^^t.  52  of 
n«  o«  ^J^*^^t7n,   o^<7!^.  R.  757  ,  o  y.  R.  -#  •    ^nn-    Aof   ^K   ^  V. 


On  an  ei^"***^,  3'^^'   ..  ^^  VwWo  ^'     -e  con-  Act,  16  &  16  Vict.  c.  86,  providing  that  upon  a 
tinafng  r^ort^"^  l^t^<^^'''''  ^^1^  ^^^  ^th  suit  be<K>nnng  drfe^tiv  of  transmission 

the  consSTt^^^ees^^a  the  new  mortgage-^  an  1  of  j^^^g^^^^^er  to  the  effect  of  the  usual 


course 
interest^ 


40  L.  J.,  Ch  «'■  c.  S%X  h  ^^'t^Jv^^    66  UpplCto^  where  the  righto  of  &e  pUm  jff 
19W.R.  427.    ®  '*  V.  K.  1  *  ^"J-  ^®   '  24  L,  «^-         | at^  afiected^  ^  settlement  executed  after  the 
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institution  of  the  suit.  Atkinson  v.  Parker,  2 
De  G.  M.  &  G.  221 :  22  L.  J.,  Ch.  20 ;  16  Jur.  1005 ; 
1  W.  R.  43. 

An  order  of  revivor  may  be  obtained  on  appli- 
•cation  of  a  plaintiff  against  a  co-plaintili  on 
whom  the  interest  of  a  defendant  ha^  devolved 
after  an  order  on  further  consideration.  Bat' 
ti«m  T.  Hohson,  40  L.  J.,  Ch.  378  :  2i  L.  T.  57  ; 
19  W.  R.  402. 

Where  a  change  of  interest  takes  place  by 
means  of  probate  of  a  will  being  granted  to  one 
■of  four  ezecntorSf  who  did  not  originally  prove, 
he  may  be  brought  before  the  court  by  a  common 
supplemental  oixler.  Haldatu  v.  Eehford.  14 
L.  T.  14  ;  14  W.  R.  306,  328. 

.  TranamiMion  after  Beoree.]  —  A  married 
woman,  who  had  obtained  a  protection  order 
under  20  &  21  Vict  c.  85,  s.  21,  on  the  ground 
■of  causeless  desertion,  was  a  defendant  without 
her  husband  to  a  suit  for  administration  of  the 
estate  of  a  testator  who  died  after  the  desertion 
giving  her  a  beneficial  interest  in  his  property, 
and  a  decree  was  made  for  accounts  and  inquiries. 
Shortly  after  this  the  protection  order  was  dis- 
•charged,  on  the  application  of  the  husband,  on 
the  ground  that  there  had  never  been  any 
•desertion.  The  plaintiff  thereupon  obtained  a 
supplemental  order  under  15  &  16  Vict.  c.  86, 
■s.  52,  to  bring  the  husbuid  before  the  court : — 
Held,  that  such  an  order  was  proper.  Rudge  v. 
Weedon,  4  De  G.  &  J.  216. 

A.  B.,  entitled  to  a  share  of  the  produce  of  a 
testatrix's  real  and  personal  estate,  instituted 
a  suit  for  its  recovery,  and  obtained  a  decree. 
*€.  D.  afterwards  filed  a  bill  of  revivor  and 
supplement,  stating  that  A.  B.  was  domiciled 
at  Stuttgart,  and  that,  by  a  decree  of  the  court 
there,  he  had  been  appointed  curator  bonorum, 
and  directed  to  get  in  the  property  for  A.  B.'s 
creditors.  The  bill  prayed  a  revivor,  and  liberty 
to  prosecute  the  original  suit  for  payment  and 
additional  1*61  ief.  A  general  demurrer  was 
allowed,  on  the  ground  that  the  relief  thus 
prayed  could  only  be  obtained  by  original  bill. 
Staehle  v.  Winter,  20  Beav.  550;  3  W.  R. 
^80. 

Addition  of  Plaintifb  at  Trial.]— In  April, 
1876,  an  agreement  was  entered  into  between 
the  plainti&  and  the  defendant  for  the  purchase 
hj  them  of  a  patent.  In  January,  1877,  the 
plaintiff  brought  an  action  to  have  the  agree- 
ment set  aside  on  the  ground  of  fraud.  The 
-defendant,  by  his  defence,  denied  the  fraud,  and 
by  way  of  counter-claim  claimed  to  have  the 
agreement  specifically  performed.  During  the 
progress  of  the  evidence  it  turned  out  that,  a 
few  days  after  the  date  of  the  agreement,  the 
plaintiffs  had  transferred  all  their  patent  rights 
to  a  limited  company.  Upon  tne  application  of 
the  plaintiffs  at  the  trial  of  the  action,  the  court 
allowed  the  pleadings  to  be  amended,  by  adding 
the  company  as  plaintiffs.  Rutt&n  v.  Tohin^  49 
L,  J.,  Ch.  262. 

Addition  of  Defendant  at  Trial.] — An  order 
was  made  at  the  trial  to  add  as  a  co-defendant 
a  person  to  whom  the  defendant  had  assigned 
his  interest  pendente  lite.  Kiru)  v.  Rudhirt,  6 
€h.  D.  160 ;  38  L.  T.  461. 

Applioation  at  Trial  held  too  late  when  Objeo- 
tion  raised  in  Defenoe.] — ^An  objection  to  part 
<of  a  plaintiff's  claim,  on  the  ground  that  his 


interest  in  the  subject-matter  of  the  action  hail 
only  accrued  at  a  date  subsequent  to  the  trans- 
actions out  of  which  such  part  of  the  claim 
arose,  having  been  made  in  the  defence,  it  was 
held  too  late  at  the  trial  to  apply  under  r.  14  of 
Ord.  XVI.,  to  add  an  additional  party  as  co- 
plaintiff  in  respect  of  the  former  title.  NobeVa 
JExplosivet  Co.  v.  Jones,  49  L.  J.,  Ch.  726 :  42 
L.  T.  754  ;  28  W.  R.  653— C.  A. 

Defendant  whose  Interest  has  ooased  pending 
Aotion.] — A  defendant  whose  interest  has  ceased 
pending  the  suit  cannot  obtain  payment  of  his 
costs.  Wyimrr  v.  Dodde,  48  L.  J.,  Ch.  568  ;  11 
Ch.  D.  436  ;  40  L.  T.  420 ;  27  W.  R.  675. 

Order  of  Gonrse.] — An  order  to  revive  under 
Ord.  L.  r.  4  (1875),  is  an  order  of  course.  Rofey 
V.  Miller,  24  W.  R.  109.  S.  P.,  Jackson  v.  I^orth 
Eastern  Ry.,  46  L.  J.,  Ch.  723 ;  5  Ch.  D.  844  ; 
36  L.  T.  779  ;  26  W.  R.  518— C.  A. ;  and  Ashley 
V.  Taylor,  48  L.  J.,  Ch.  406  j  10  Ch.  D.  768 ;  27 
W.  R.  228. 

7.  In  Other  Oases. 

Striking  out  Plaintiff.]— A  co-plaintiff  may 
retire  from  a  suit  if  he  procures  a  sufficient 
person  to  enter  into  a  bond  to  the  clerk  of 
records  and  writs  to  answer  the  costs  of  the 
defendant  up  to  the  time  of  the  retirement. 
Drake  v,  Symes,  30  L.  J.,  Ch.  358  ;  7  Jur.  (n.8.) 
394  ;  4  L.  T.  192  ;  9  W.  R.  427. 

Making  Co-Plaintiff  a  Defendant.]^One  of 

two  co-plaintiffs  who  had  authorised  the  insti- 
tution of  a  suit  refused  to  proceed  therein.  The 
other  plaintiff  obtained  on  motion  an  order  to 
amend,  by  making  him  a  defendant,  and  to  pay 
the  costs.  Brown  v.  Sawer,  3  Beav.  598 ;  10 
L.  J.,  Ch.  240  ;  5  Jur.  500. 

Where  it  appeared  that  the  association  of  a 
cestui  que  trust  and  trustee,  as  co-plaintiffs  on 
the  record,  might  materially  injure  the  interests 
of  the  former,  the  court  gave  leave  to  amend  the 
record  by  striking  out  the  name  of  the  trustee 
as  plaintiff,  and  making  him  a  defendant.  Hall 
V.  Lack,  2  Y.  &  ColL  C.  C.  631. 

The  bill  sought  to  charge  trustees  with  mis- 
management and  misapplication  of  the  trust 
estate.  The  answer  insisted  that  one  of  the  two 
co-plaintifb  had  acquiesced.  The  court,  upon 
motion,  gave  leave  to  amend  by  making  such 
co-plaintiff  a  defendant  on  payment  of  costs  of 
application,  and  giving  security  for  costs  already 
incurred.  Costs  of  misjoinder  reserved  to  hearing. 
Bather  v.  Xearsley,  7  Beav.  644 ;  13  L.  J.,  Ch. 
321. 

Where,  after  a  bill  filed  by  some  members  of 
a  company,  on  behalf  of  themselves  and  the 
other  members,  to  rescind  a  purchase  they  had 
made,  on  the  ground  of  fraud,  it  appeared  that 
their  title  to  relief  might  be  prejudiced  by  the 
acts  of  two  of  the  plaintiff  who  had  acted  as 
agents  for  the  company,  some  of  which  they 
contended  they  ought  not  to  be  bound  by,  they 
were  permitted  to  amend  the  bill  by  striking 
out  their  names  as  plaintiffs,  and  making  them 
defendants.  Snuill  v.  Atttoood,  2  Y.  &;  J. 
512. 

Semble,  an  order  to  amend  after  the  replica- 
tion, by  converting  a  plaintiff  Into  a  defendant, 
is  consistent  with  the  practice  of  the  Court  of 
Exchequer.  Attwood  v.  S/nall,  6  CI.  &  F.  232 ; 
2  Jur.  200,  226,  246. 

4—2 
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A.  Persons  Suing  in  Forma  Paupebis. 
See  R.  8.  0.,  1883,  Ord.  XVI.  rr.  22-31. 
1.  In  what  Cases. 

Criminal  Katten.]  —  A  prosecutor  cannot 
prosecute  in  formA  pauperis  without  special 
cause.    Hex  v.  Clarke,  3  Burr.  1308. 

The  court  will  not  allow  a  party  to  prosecute 
in  the  K.  B.  in  form&  pauperis  on  the  common 
aflSdavit  of  poverty,  but  special  grounds  must  be 
laid  for  such  an  application.  Hex  ▼.  Wilkint,  1 
B.  P.  C,  536. 

Defendant.]  —  A  motion  to  defend  in 

formft  pauperis  upon  an  attachment  for  a  con- 
tempt denied.    Heap  v.  Pearson,  2  Burr.  1039. 

A  defendant  removing  an  indictment  by  cer- 
tiorari without  good  cause  cannot  be  admitted  to 
8^  in  f ormft  pauperis.  Bex  v.  Reynolds,  1  W.  BL 

In  an  information  under  the  excise  laws,  the 
court  will  admit  a  defendant  to  defend  in  formA 
pauperis,  on  an  affidavit,  that  he  is  not  worth  5/., 
over  and  above  his  wearing  apparel.  AU.-Qen, 
V.  Dumviie,  2  C.  &  M.  393  ;  4  Tyr.  284  ;  3  L.  J., 
iSx.  86. 

Coits  Unpaid.]— Where  a  plaintiff  has  failed 
in  one  action  and  commences  another  for  the 
same  matter  without  having  paid  the  costs  of 
the  first  action,  a  judge  properly  exercises  his 
discretion  in  refusing  the  plaintiff  leave  to  sue  in 
forma  pauperis.    Mc  Cahe  v.  Bank  of  Ireland,  59 

is  u;  \;  ^-i^  ;  14  App.  Cas.  413  ;  61  L.  T.  416 ; 
38  W.  B.  257— H.  L.  (Ir.) 


If  It  appears  that  the  *  ^,^^- 
torioas  cause  of  acting  fiP^Uti^  .  ^^i. 

an  order  authoriskii.h?'  ^^^  co^l?  ^^s  »^  "^^^^I 

'**^'»»  ^  J^.  &  J.  jf.^^  formft  pauperis. 

iege  of  suing  in  formf  "^^Hdi..     , 
to  a  step  coflateft  f^P^r^^l^l-The  privi- 
calling  on  his  attorn^v  *®  ^ai^^  ^s  not  extend 
day  incurred  thr^'l^l^  P^y^h^^^*^  ^  »  rule 

*" '  21  Q.  B.  D.  3  ;  BsA^^n,  g?*^^  a^  » 

"••  *'  they  J^',<*Vf^>  "JthouTh  ^'•^-Wa 

«e  not'p^.be  entered  fi'»»>der-'S;;^Ppeal« 

«nch  div.«oa  with^l^^^si^  Paper, 


r.  1 ;  and  therefore  the  court  has  jurisdiction  to 
aUow  appellants  from  such  courts  to  appeal  m 
formft  pauperis.  Mulleiuruen  v.  GmUoTt  nil 
Q.  B.  b7s)  distinguished.  Clements  v.  Xr.  ^ 
3".  TT.  i2y.;ri8d€  2  Q.  B.  482;  9  B.  223;  42 
W.  R.  338 ;  58  J.  P.  816— C.  A. 

Kieondnet]— A  party  will  not  be  deprived 
of  the  privUege  of  defending  himself  in  forma 
pauperis,  on  account  of  his  misconduct,  semble. 
Murphy  V.  OldU,  1  Hog.  219. 

Misconduct  in  a  former  cause  is  no  ground  for 
refusing  a  party  liberty  to  sue  as  a  pauper  in 
another,  for  the  subject  before  in  dispute. 
Bowyer  v.  M'Ecoy,  I  Ball  &  B.  562. 

Appealft]— An  appeal  may  be  prosecuted  in 
formA  pauperis.  Bland  v.  Lamb,  2  Jac.  &  Walk. 
402.  See  Clarlte  v.  Wyhum,  17  L.  J.,  Ch.  159  ; 
12  Jur.  167. 

Order  previously  Obtained.]— When  a 


party  has  obtained  the  common  order  to  sue  in 
formA  pauperis  at  any  stage  of  the  suit,  it  will 
carry  him  through  all  subsequent  stages ;  and 
no  special  order  is  required  to  enable  hun  to 
appeal  without  payment  of  a  deposit.  Drewia* 
V.  Andrew,  L.  R.  1  Ch.  300 ;  14  L.  T.  39 ;  14 
W.  R.  444. 

U 0  preTioua   Order.]  —  Where  a  party 

who  has  not  sued  or  defended  as  a  pauper  in  the 
court  below  desires  to  appeal  in  f  orm&  pauperis, 
the  aDDlication  «or  leave  should  be  made  ex 
parte  Tthe  Court  of  App^    The  court jnU 
require  the  provisions  of  Ord.  X\I.  rr.  22-24,  to 
iS^foi  WoS  in  such  a  case.     Goldberg,  Ex  parte, 
T2  L    7^    B.  127  ;  [1893]  1  Q.  b!  417 ;  4  B. 
232  .  «o  V    T    1-^2  ;  41  W.  R.  210—0.  A. 

Wi.  «arty  who  has  not  sued  or  defended 

^  Here  a  V^  ^i^e  court  below  applies  for  leave 
tn  o  »?*^P^!.  Srm^  pauperis,  the  court  will  f oUow 
to  appeal  i^^^^XVI.  W.  22,  23,  and  24,  and  not 
t  ^^^^^^  ^tice  as  to  such  appeals.  Bffberts, 
J^^V  l-^vr-^^^^*'»  33  Ch.  D.  265  ;  35  W.  R. 

176^C  A 

*  ^'^^  ConnoU.]— 500  Coloky. 

I      '  ^^      ,vi^  Right.]— Indulgence  of  suing 

Suing  ixi  *^-is  extends  only  to  persons  sumg 

;^  formft  p^^P^riffhts.      Paradiee  y.  ShepparAr 

'Ji   their  01^^ 

^^^t.  1:^6.  ,.tor  filed  a  bill  in  forma  P»^^ 

-^  Binirle  <^^^n  assignment  of  property  07*" 
to  8et^|Ltde?^j7Shi8  insolvency.  D^^^ 
J^lveiSTp^Xllowed,  although  the  ^^^J, 
to  the  bill  ^oed  to  take  any  steps  to  Bet  fts^ 
insolvL^ir  re^      Davis  v.  Snell,  3  L.  T.  3^ . « 


9 


t^«  as8i^tJ*^^rming  6  Jux.  CN.a.)  1134. 
W.  H.  209.  ^  Atoiiii.trator..l-At.^fi 

SxeAi^«,^r^    ^i^tox  cannot  sue  or  deieu^ 


l^^adioe^'  S^«l>pard,  6 BeaV.^. tied 
^-'^^utrix  ot  a  w\ll,  and  ^^tfll 
^^  equity  ot  TCdemption,  fil^^iiing, 
•'^cTi^S  to  pay  what,  ii  JO^y  .  for 

_  ^>     /vvo        -.^w..        ^»1.» !...,»  ^^ 


Rolls  to  0^ 
discharg^^, 

under  it  f^4^ 

to  redeeir^^     --^    *i.^stftto^'»  repTeaentatVfe .-  j^ 
should  be   ^    ^      ^ot  8^^  as  a  pauper.  F^ri 
relief    aT   -r^^^c^  ^2•,^''l-•3.,Oh.2ft^•,12J^• 
that  she  o^^^' .^1    lutex^at.^-lt  a^f^^ 


i?ari€*,  le  ^ 


aiso  a  cVaVm  \ivmi 


loail 


I  represeatat^i 
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incumbrancer,  that  takes  the  case  out  of  the 
rule  that  a  personal  representative  cannot  sue  in 
ionnk  pauperis.    Anon.^  2  Moll.  338. 

A  defendant  who  defends  as  executor,  and  is 
in  contempt,  maj  be  admitted  to  defend  in 
form&  pauperis,  for  the  single  purpose  of  clear- 
ing his  contempt.  OldJwUL  y.  Cohhett^  1  ColL 
169  ;  13  L.  J.,  Ch.  177 ;  8  Jur.  352. 

An  application  by  a  party  sued  as  executor 
for  leave  to  defend  the  suit  in  formft  pauperis 
refused,  though,  in  addition  to  the  usual  affi- 
davit, he  swore  that  he  had  been  prevented,  by 
an  injunction,  from  receiving  any  assets;  and 
semble,  the  result  would  have  been  the  same  if 
he  had  sworn  that  there  were  no  assets.  Old- 
field  V.  a^hhett,  1  Ph.  613 ;  16  L.  J.,  Ch.  116  ;  10 
Jur.  2.    And  tee  8  Beav.  294. 

The  plaintiff,  the  executrix,  being  also  devisee 
and  legatee,  the  court  made  an  order  that  she 
might  sue  in  fbrmft  pauperis.  Flattery  v. 
Anderdon,  11  Ir.  £q.  R.  586. 

B.,  claiming  in  right  of  his  wife  certain 
property,  administers  to  her  and  her  sister, 
who  claimed  to  be  next  of  kin  of  C.  deceased, 
whose  residuary  property  had  been  handed  over 
in  another  suit  to  other  next  of  kin.  B.'s  wife 
and  sister  dying,  the  next  of  kin  in  possession 
dies,  and  B.  sues  in  form&  pauperis,  and  gets  a 
common  order,  and  moves  for  an  injunction,  is 
dispaupered,  and  his  motion  refused.  On  peti- 
tion for  leave  to  sue  in  formft  pauperis  : — ^Held, 
that  the  plaintiff,  being  entitled  in  jure  mariti  as 
well  as  representative,  was  able  to  sue  in  formft 
pauperis.    Rogers  v.  Hooper,  1  W.  B.  474. 

Muslxmd  and  wife  allowed  to  defend  an 
administration  suit  in  formft  pauperis  where  the 
wife  was  sole  executrix,  and  separately  interested 
in  the  estate.    Everwn  v.  Matthew,  3  W.  B.  159. 

An  administratrix  having  a  beneficial  interest 
in  the  subject-matter  of  a  suit,  admitted  to  sue 
in  formA  pauperis.  Parhiwon  v.  Chambers^  1 
Kay  &  J.  72  ;  24  L.  J.,  Ch.  47 ;  3  W.  B.  34. 

A  party  suing  in  a  representative  character 
may  sue  in  form&  pauperis  upon  showing  a  bene- 
ficial interest  in  the  subject-matter  of  the  suit. 
MaHin  v.  WkUmore,  17  W.  B.  809. 

But  where  an  administratrix  obtained  an  order 
for  leave  to  appeal  in  formft  pauperis,  *upon  an 
ex  parte  application  supported  by  an  affidavit 
which  merely  stated  that  she  had  a  beneficial 
interest,  without  specifying  how  derived,  such 
beneficial  interest  not  appearing  upon  the  plead- 
ings, and  the  affidavit  also  did  not  aver  that  she 
had  not,  as  such  administratrix,  assets  wherewith 
to  prosecute  the  appeal,  the  order  was,  upon  sub- 
sequent application  by  the  plaintiff,  discharged, 
with  leave  for  the  administratrix  to  file  a  fresh 
afi&davlt.    lb. 

Husband  and  Wife  or  IText  Priend.] — Cases 
stated  in  -which  a  feme  covert  suing  by  her 
next  friend  has  been  admitted  to  sue  in  fonn& 
pauperis.  Observations  on  Pennington  v.  Alxin 
<1  Sim.  &  S.  264).  Dtncden  v.  Hook,  8  Beav. 
399 ;  14  L.  J.,  Ch.  383 ;  9  Jur.  544. 

Semble,  a  married  woman  may  sue  in  formft 
pauperis,  but  the  pauper  order  cannot  be 
obtained  as  of  course.  QmUting  v.  CkntUtiiig, 
8  Beav.  463 ;  14  L.  J.,  Ch.  386  ;  9  Jur.  587. 

A  mother  of  infant  under  seven  yeara  of  age, 
not  living  apart  from  the  father,  but  prevented 
by  him  from  having  access  to  the  infant,  was 
permitted,  on  application  being  made  ex  parte 
for  that  purpose,  to  present  a  petition  under 
2  &  3  Vict.  c.  54,  in  formft  pauperis,  without  a 


next  friend,  and  without  payment  of  the  stamp 
of  11.  required  by  the  orders  of  the  court. 
And  held  that,  upon  such  an  ex  parte  applica- 
tion, it  was  no  improper  suppression  to  for- 
bear stating  that  the  mtended  petitioner  had 
relatives  in  good  circumstances,  it  not  being 
shown  that  any  of  them  would  have  been  willing 
to  act  as  her  next  friend.  Hahewill,  Ex  parte, 
3  De  G.  M.  &  G.  116  ;  22  L.  J.,  Ch.  662  ;  17  Jur. 
334  ;  1  W.  B.  206,  278. 

B.,  claiming  in  right  of  his  wife  certain 
property,  administers  to  her  and  her  sister, 
who  claimed  to  be  next  of  kin  of  C.  deceased, 
whose  residuary  property  had  been  hande<l  over 
in  another  suit  to  other  next  of  kin.  B.'s  wife 
and  sister  dying,  the  next  of  kin  in  possession 
dies,  and  B.  sues  in  formft  pauperis,  and  gets  a 
common  order^  and  moves  for  an  injunction, 
is  dispaupered,  and  his  motion  refused.  On 
petition  for  leave  to  sue  in  formft  pauperis:— 
Held,  that  the  plaintiff,  being  entitled  in  jure 
mariti  as  well  as  representative,  was  entitled  to 
sue  in  formft  pauperis.  Bogers  v.  Hooper,  1 
W.  B.  474. 

An  order  obtained  ex  parte  by  a  married 
woman  for  leave  to  file  a  bill  and  sue  in  formft 
pauperis  without  a  next  friend  : — Held,  irregular, 
and  discharged.  Page  v.  Page,  16  Beav*  588 ; 
17  Jur.  336  ;  1  W.  B.  206,  262.' 

A  married  woman,  living  apart  from  her 
husband,  allowed  to  sue  in  formft  pauperis 
without  a  next  friend.  Order  made  ex  parte. 
Lancaeter,  In  re,  2  £q.  B.  512 ;  18  Jur.  229 ;  2 
W.  B.  337. 

On  an  application  on  behalf  of  a  married 
woman  for  leave  to  file  a  bill  in  formft  pauperis, 
and  vnthout  a  next  friend,  she  had  made  an 
affidavit  that  she  had  not  5^.  in  the  world,  and 
was  unable  to  find  anyone  who  would  be  her 
next  friend  ;  the  bill  had  been  settled  and  signed 
by  counsel.  The  court 'held,  that  it  ought  to 
be  informed  of  some  of  the  facts  on  which  it  was 
proposed  to  file  the  bill ;  but,  in  order  to  save 
the  parties  expense,  the  statement  that  the  bill 
had  been  settled  and  signed  was  taken  as  a 
positive  guarantee  that  the  bill  was  proper,  and 
the  order  was  made  accordingly.  WeUeeleyr. 
Af(yrfii}igton,2Eq.B„e75  ;  18  Jur. 552  ;  2W.B.562. 

Liberty  given  to  a  married  woman  to  file  a 
biU  without  a  next  friend,  and  sue  in  formft 
pauperis.  Fortter,  In  re,  18  Beav.  625.  S.  P., 
Bamet,  In  re,  31  L.  J.,  Ch.  455  ;  5  L.  T.  787  ;  10 
W.  B.  464. 

Leave  given  to  a  married  woman,  who  had 
filed  a  bill  by  her  next  friend  in  formft  pauperis, 
to  prosecute  an  appeal  in  formft  pauperis,  the 
next  friend  refusing  to  allow  his  name  to  be  used 
for  the  purpose  of  the  'appeal,  and  the  married 
woman  deposing  that  she  knew  no  person  who 
would  allow  his  name  to  be  substituted.  Crouch 
V.  Waller,  4  De  G.  &  J.  43 ;  28  L.  J.,  Ch.  514  ;  6 
Jur.  (N.s.)  326. 

The  rents  and  profits  of  real  estate  were  given 
by  will  to  trustees,  for  the  benefit  of  a  married 
woman  for  life,  with  remainder  to  her  children. 
Her  husband  obtained  protection  under  the 
Insolvent  Debtors  Act,  but  was  wholly  unable 
to  maintain  his  wife,  who  was  in  consequence  in 
indigent  circumstances.  On  a  bill  by  the  wife, 
suing  in  formft  pauperis  and  without  a  next 
friend,  against  the  trustees,  the  assignees,  and 
the  husband : — ^Held,  that  she  was  entitled  to  a 
settlement.  Barnes  v.  Bobinson,  1  N.  B.  257 ; 
32  L.  J.,  Ch.  143 ;  9  Jur.  (N.s.)  245  ;  7  L.  T.  617 ; 
11  W.  B.  276. 
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A  married  woman  suing  withont  a  next  friend, 
}ier  husband  not  being  a  party,  applied  for  leave 
to  appeal  in  form&  pauperis : — Held,  tliat  her 
husband  as  well  as  herself  must  make  the  aflSdavit 
required  by  Ord.  XVI.  r.  22.  Boherts,  In  re, 
Kif  T.  RoberU,  38  Ch.  D.  265  ;  35  W.  E.  176— 
C.A- 

InfiuLtl — An  infant  may  sue  in  formA  pan- 

Seris  by  his  next  friend.    BryaTit  v.  Wagner,  3 
ur.  460. 

An  order  for  an  infant  to  sue  in  form&  pauperis 
by  his  next  friend  was  obtained  ex  parte,  on  an 
affidavit  by  the  infant,  in  the  common  form,  as 
to  his  own  property : — Held,  that  such  an 
affidavit  was  clearly  insufficient,  and  that  the 
order  had  rightly  been  discharged,  with  costs. 
Lindsay  t.  Tyrrell,  2  De  G.  &  J.  7  ;  5  W.  R.  617. 
Affirming  24  Beav.  124 ;  3  Jur.  (N.S.)  1014 ;  5 
W.  R.  482.    And  see  6  W.  B.  143. 

TmstM  Relief  Act.] — A  claimant  allowed  to 
proceed  in  fonn&  pauperis  for  payment  of  money 
out  of  court  paid  in  under  the  Trustee  Relief 
Act,  1847.  Money,  In  re,  13  Beav.  109;  20 
L.  J.,  Ch.  274  ;  15  Jur.  51. 

Winding-up.] — Order  ex  parte  for  a  person 
carrying  in  a  claim  under  a  winding-up  to  sue 
in  f om^  pauperis.  Fry,  Ex  parte,  1  Dr.  &  Sm. 
318;  3L.T.462;  9W.  R.51. 

PeerMi.l— A  peeress  allowed  to  sue  as  a 
pauper.     Wellesley  y.  Welletley,  16  Sim.  1. 

Examination  pro  interosie  suo.]— A  person 
having  been  examined  pro  interesse  suo,  was 
permitted  to  prosecute,  and  make  out  her  right 
in  formA  pauperis.    James  y.  Dare,  Dick.  788. 


2.  Practice. 

Motion  on  Snmmoni.] — Leave  to  present  a 
petition  in  formd  paupeiis  will  be  eranted  on 
motion ;  but  such  leave  may  also  be  obtained  by 
summons  in  chambers.  Lewin,  In  re,  33  W.  R. 
128. 

Jnriidiction  of  County  Court.] — ^A  judge  of  a 
county  court  has  power  to  allow  parties  to  sue  in 
formA  pauperis.  Chinn  v.  Bullen,  8  C.  B.  447  ; 
7  D.  &  L.  297  ;  19  L.  J.,  C.  P.  42 ;  14  Jur.  201. 

Amount  of  Property.} — An  application  to  sue 
in  form&  pauperis  in  this  court  must  be  made 
on  an  affidavit  that  the  plaintiff  is  not  worth  52. 
(now  252.)  except  the  matter  in  question  in  this 
suit.    O'Donnell  v.  M'Mahon,  9  Ir.  Eq.  R.  471. 

The  meaning  of  the  common  affidavit  required 
on  application  for  leave  to  sue  or  defend  in 
forma  pauperis  is,  that  the  party  has  not  61.  in 
the  world  besides,  kc,  available  for  the  pro- 
secution or  defence  of  the  suit ;  and  if  he  can 
make  the  affidavit  with  truth  in  that  sense,  the 
omission  to  set  forth  the  details  of  his  means, 
and  the  circumstances  which  render  them 
unavailable,  is  not  such  an  omission  of  material 
facts  as  will  induce  the  court  on  that  ground 
alone  to  discharge  the  order.  Dresser  v.  Morto-n, 
2  Ph.  286  ;  1  Coop.  C.  C.  876. 

It  appearing  on  affidavit  that  a  pauper 
defendant  was  entitled  to  property  exceeding 
20Z.  in  value,  the  court,  on  motion,  ortlei*ed  him 
to  be  dispaupered.  Goldsmith  v.  Goldsmith,  6 
Hare,  125  ;  16  L.  J.,  Ch.  264  ;  10  Jur.  561. 


The  affidavit  as  to  property  filed  in  support  of 
an  application  to  be  allowed  to  sue  in  formA 
pauperis,  ought  to  except  nothing  but  the 
wearing  apparel,  and  the  matters  in  question  in 
the  cause.  Perry  y.  Walker,  1  ColL  229;  13 
L.  J.,  Ch.  75  ;  8  Jur.  680. 

An  officer  having  half -pay  amounting  to  1502. 
a  year  (which  is  not  alienable)  will  not  be 
allowed  to  proceed  in  formA  pauperis,  and 
that  notwithstanding  he  has  taken  the  benefit 
of  the  Insolvent  Act.  Boddington  y.  Woodley^. 
5  Beav.  555  ;  12  L.  J.,  Ch.  15  ;  6  Jur.  960. 

A  suit  was  instituted  against  several  defendants, 
all  of  whom  having  died,  a  bill  of  reviyor  and 
supplement  was  filed  against  the  administrator 
of  the  last  surviving  defendant,  and  he  obtained 
the  common  order  to  sue  in  form&  pauperis. 
This  defendant  was  tenant  at  will  of  a  cottage, 
worth  102.  per  annum,  was  also  in  receipt  of  an 
annuity  of  202.  per  annum,  and  claimed  to  be 
entitled  to  further  property,  but  which  he 
alleged  was  not  available  for  paying  the  costs  of 
his  suit : — Held,  that  the  common  order  to  sue 
in  formA  pauperis  must  be  discharged.  Burry 
PoH  Co,  y.  Bowser,  26  L.  J.,  Ch.  319  ;  6  W.  R. 
325. 

Plaintiff  was  confessedly  entitled,  under  a 
codicil,  to  the  interest  of  8002.  consols.  He 
claimed  by  the  suit,  and  in  opposition  to  that 
codicil,  a  greater  interest  in  the  testator's  estate. 
A  motion  to  dispauper  him  was  refused.  Allen 
V.  M'Pherson,  5  Beav.  485. 


Pouetfion  or  Boeoipt  of  Property  in 


Question.] — ^A  farming  tenant  who  has  valuable 
crops  on  nis  farm,  but  no  other  property,  will 
not  be  admitted  to  defend  in  formA  pauperis, 
although  he  has  in  the  suit  been  I'estrained  from 
selling  or  removing  the  crops.  Bidgway  v. 
Edward*,  L.  R.  9  Ch.  143 ;  29  L.  T.  906 ;  22 
W.  R.  288. 

Affidavit  that  defendant  is  not  worth  more 
than  52.  except  in  matters  in  question,  of  which 
he  had  possession,  will  not  entitle  him  to  defend 
in  formA  pauperis.  Spencer  y.  Bryant,  II  Yes. 
49  ;  8  R.  R.  85. 

A  party  being  in  possession  and  enjoyment  of 
the  property  in  question,  which  was  worth  1402., 
and  102.  a  year,  dispaupered.  Taprell  v.  Taylor, 
9  Beav.  493. 

Pauper  order  discharged,  the  party  being 
in  receipt  of  an  annuity,  though  it  was  the 
subject  of  the  suit.  Bvtler  y.  Gardiner,  12 
Beav.  625  ;  19  L.  J.,  Ch.  473. 

The  court  refused  to  dispauper  a  plaintiff, 
although  in  the  possession  of  property,  and  in 
the  exercise  of  a  business  ;  the  possession  of  the 
property  being  wrongful,  the  wrongful  possession 
acquiesced  in  by  the  adverse  party,  and  the 
business  being  necessary  to  the  maintenance  of 
himself  and  family.  Perry  v.  Walker,  1  Y.  &  C. 
C.  C.  676  ;  6  Jur.  846. 


After  Payment  of  Bebti.] — A  plaintiff 


suing  in  formA  pauperis,  cariying  on  a  con- 
siderable business,  and  having  the  possession  of 
property  greater  in  amount  than  62.,  though  not 
after  payment  of  his  just  debts,  dispaupered. 
Peny  V.  Walker,  1  Coll,  229  ;  13  L.  J.,  Ch.  75 ; 
8  Jur.  680. 

A  pauper  plaintiff  was  shown  to  be  in  pos- 
session of  602.  a  year  ;  but  he  swore  that  he  was 
not  worth  52.  after  his  just  debts  were  paid.  The 
court  thereupon  ordered  him  to  specify  the 
debts,  which  specification  being  unsatisfactory 
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be  was  dispaupered.    Rax^Dorth2f  ▼-  Ha^orjoorthy^ 
7  L  J^  Ch.  136. 

Aftdavlt  by  Wliom  made.] — The  affidavit  to 
ground  an  order  to  be  admitted  to  sue  in  formft 
pauperis  must  be  made  by  the  party,  not  by  a 
thiid  person.    WiVkxnwn  y.  BeUh&r,  2  Bro.  C.  O. 

272. 

Affidavit  of  a  party  convicted  of  perjury 
admissible  to  enable  bim  to  sue  as  a  pauper. 
Bmuyer  v.  M'Ecoy,  1  Ball  &  B.  56. 

SiBial  «f  AUa^tioni.]  —  Pauper  order  dis- 
charged, tiie  particular  circumstances  tendmg 
to  show  that  the  plaintiff  was  not  a  pauper,  not 
being  specifically  denied.  Mather  v.  Shehneratne, 
7  Beay  267 

An  orderby  wbicb  tbe  defendant  was  admitted 
to  defend  in  f omi&  pauperis,  was,  under  the 
circumstances  of  the  case,  discharged,  notwith- 
standing the  affidavit  of  the  defendant  that  his 
property  did  not  amount  to  52.,  and  his  denial  of 
the  allegations  by  which  the  plaintiff  endeavoured 
to  prove  the  contrary.  Jtomilly  v.  OHnt,  2  Beav. 
186  ;  9  L.  J.,  Ch.  109. 

At  what  Stage.] — ^A  plaintiff  may  be  admitted 
to  sue  in  form&  pauperis  after  the  commence- 
mentof  the  action.  Brunt  v.  Wardtll,  3  Man.  &  O. 
634 ;  4  Scott  (N-B.)   188  ;    1  B.  (K.8.J  229  ;    11 
L.  J.,  C.  P.  17.      S.  P.,  JPUoher  v.  RoherU,  2  D. 
(KA)  394;  12   li.  J.,  Q.  B.  178;   7   Jur.  466 : 
hoe  d.  mit  V.  Otvens,  9  M.  &  W.  455  ;  1  D.  (K.B.) 
404 ;  10  M.  &  W.  514  ;  2  D.  (N.8.)  426  ;  12  L.  J., 
Ex.  53 ;  7  Jur.  91  :  Holmes  v.  Penney^  9  Ex.  684 ; 
2  C.  L.  K.  1004 ;  23  L.  J.,  Ex.  132 ;  2  W.  B.  256. 

lo  lUtroipectlye  Operation.]— A  pauper  may 
obtain  the  onier  at  any  time  during  the  progress 
of  the  suit ;  but  it  has  no  retrospective  opera- 
tion.   Doe  d.  Ellu  V.  Otoen^  supra. 

Pauper  laaTiag  Xngland.!— A  pauper  plaintiff 
who  will  be  absent  from  England  for  eighteen 
months  will  be  ordered  to  give  secmity  for  costs, 
or  the  proceedings  will  be  stayed  until  his  return. 
Fou  V.  Wagner,  2  D.  P.  C.  499. 

XffBct  of  Ordor  on  Solioitor.J— A  claimant  in 
a  chancery  suit  in  March,  1861,  retained  an 
attorney,  to  conduct  it  upon  the  ordinary  terms. 
In  July  an  order  was  obtained  from  the  Master 
of  the  Bolls,  by  which  the  claimant  was  made  a 
pauper.  In  December  an  order  was  obtained 
from  the  Master  of  the  Bolls,  by  which  the 
claimant  was  dispaupered  from  the  31st  of 
October  preceding: — ^Held,  that  the  order  of 
December  operated  between  the  parties  only  of 
the  chancery  guit,  and  not  as  between  attorney 
and  client,  and  therefore  that  the  attorney  was 
not  entitled  to  charge  for  services  rendered  by 
him  whilst  the  first  order  was  in  force,  viz. 
between  July  and  December.  Holmee  v.  Penney^ 
9  Ex.  684  ;  2  C.  L,  B.  1004  ;  23  L.  J.,  Ex.  132 ; 
2  W.  B.  256. 

Held,  also,  that  the  attorney  was  entitled  to 
recover  for  payments  made  to  the  law  stationer 
for  parchment  and  paper,  but  not  for  copying. 
Ih. 

Held,  also,  that  he  could  not  recover  for  coun- 
seVs  fees  which  had  not  been  paid.     Ih, 

Ordor  oporatot  from  Borvioo.] — An  order  for 
suing  in  formft  pauperis  takes  effect  only  from 
the  time  when  it  is  served  on  the  defendant  or 
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otherwise  brought  to  his   kxKO\pie^  ^^^ 

fore  A  defendant  -who  succe^sds  iT?®'  ^nd  the«> 

9  B.  &  8.  60  ;  L.  R.  3  q.  3.   3814  ;  !„%  v.  Voulei 


*o  sue  In  forma  paup^rJ.  -^-  «•  3W^' 
^6  ^  P  ^V'?'  2  Keen,  6^^^'^^^  o«.te. 

fh^r^rn^'^^^'^^-ghlt  '^l^'^  Pauperis  is 
Bte^h'^^'^TJ*  ^^^^  ^ithhol^^^^'. '"here 

ototam^^  "Mtrmnent  of  douh^S^T  ^""^J^^  and 
£<S^^„  "  "«*«*  of  cou«e  at  f  K  ^  construction, 

on^h^f  °u  "^  ***«  ""PPWssioS,  L^  irregular,  on 
?^f  of  th*"*  *>eenK^«' tte  facts,  wllich 

ifta  .^  r  ^'•'^■^itof,  «  Beav  !i«f PP.''<»«on.  St. 
102  ;  8  Jur.  26.  ^^-  *8*  J  J3  X^  j^  ^[ 

I SS^^'  ^^SlilS^^*"'  '?<i  obtained 
I oant  had  answered    anrf^l^S?^ ■'"d  the  def en- 

f^«l=-Held,  th^'the  diS^V""  *^  b^^ 
thr^  years  afterwai^    hW  1lf •"  «'"W  "o*. 

1  Bq.  K.  368  ;  22  L  Y'  oj,  a-^'  ^-  *  <>-  «>8  ; 
609.  ^-  ''•'  ^^'  979 ;  1  W.  B.  400. 

An  order  to  allow  a.  ni^i^^-^  ^ 
pauperis  had  bWort^„^"'*»*  toj»e  1°  forma 
Was^defeetive  for  ^ewSS  ^^  ""^  affidavit,  which 
profession  or  occuMtio,^  w  ??  "i^^Jition  of  his 
was  a  mere  In^^^rf?"  Z^^lu'  5^*1*''*  ^««* 
months  had   elaf«ed    to   wM„k  *«V^'?^^''^'»1 

might  have  exanffl  the  affl'S^vit^^ad'^ta  wf^\* 
various  steps  had  Kwr.  »oi,^_  ^^Yw'  ™  ^njch 
too  Ute  for  the  <Si^f^"L!?*  cause.  It  wa* 
the  order  for  the  drf^t^^H^iiS**''*  *°<.^'  *«i<i« 
tifE,  although  it  wi^i^  ^Ifie^'i*'!  P^*a- 

Cortilloato  required.]— On  an  application  *^. 
ir^  1^  ««^e  in  formft  Vuperia,  aTr^a^^  ^J 
counsel  must  be  produced  that  the  petitio^r  u^ 

r  i"^  ^)Jf   ^*  action.     ^^ifeiwjroV  In,     ^l  ^ 
L.  R.,  Ir.  609.  ^'^  ^* 

In  pauper  suits  it  is   the  duty  of  conx^sel  to 
satisfy  himself,  by  an  inspection  of  tiie  a.ooouTit8 
that  It  IS  a  case  in  which  a  decree  for  an  a.o<5ount 
should  be  granted.     lUfs  v.  JFlower,  6  L.  T.  843. 

The  hand  of  counsel    to   the  petitioxx      of    a 
pauper,  certifying  that    he    has  good  <2».i:&ae    of 
action,  is  for  the  information  of  the  coturt,  ;   and 
it  is  not  necessary  that   a    rule,  admit tixxgp    the 
plaintiff  to  sue  in  formA  pauperis,  be  dji-xi.^wxx  up 
on  reading  such  certificate.      JBryant  v.    T^^taoTg^r^ 
7  D.  P.  C.  676  ;  3  Jur.  893, 


Inspootioa  of  Case  and  Opiiilon']---T^^  defen- 
dant in  an  action  where  the  plaintiff  is  suiri^  as 
a  pauper  is  not  entitled,  to  inspection  oC  t;lie  Gcise 
laid  before  counsel  and  his  opinion  therooix  U^jon 
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which  the  penniMion  to  Boe  aa  a  |»anper  was  | 
obtaiiied.    Sloams  t.  Briiuk  Steamship  Co^  66  i 
L.  J.,  Q.  B.  72  ;  [1897]  1  Q.  B.  185 ;  75  L.  T. 
542 ;  45  W.  R.  203— C.  A. 

Kotloa — Wliat  Kafeten  iacladad  in.]— A 
plaintiiE  may,  on  one  motion,  apply  to  be 
admitted  to  sne  in  form4  pauperis,  and  by  pro- 
chein  amy.  Bryant  ▼.  Wagntr,  7  D.  P.  C.  676  ; 
3  Jnr.  893. 

Btayiiig  Froeaadiiigi  until  Payment  of  Oocti.] 
— ^The  Court  of  Ezcheqaer  stayed  the  proceedings 
in  a  panper  suit  until  the  costs  of  a  former  suit 
in  chancery  were  paid.  Calvert  t.  Rooth,  4  Y.  3c 
Ck)lL  514. 

Proceedings  stayed  until  part  of  costs  of  former 
suit  by  same  party  suing  in  f  orm4  pauperis  in 
cases  only  of  great  yezation.     WUa  y.  Ifobson, 

2  Yes.  iL  B.  112. 

When  a  panper  makes  default  in  proceeding 
to  trial,  in  pursuance  of  notice,  and  is  resident 
without  the  jurisdiction  of  the  court,  on  an 
application  for  the  costs  of  the  day,  for  not 
proceeding  to  trial,  the  defendant  is  entitled  to 
make  the  payment  of  the  costs  a  condition  prece- 
dent of  further  proceedings.  Crou  v.  Port  of 
London  As^rance  Co,,  18  L.  J.,  Q.  B.  72 ;  13  Jur. 
125. 

Votiee  of  Motion— Signature.  ]—Ord.  XYI. 
r.  29,  which  provides  that  no  notice  of  motion 
shaU  be  served  on  behalf  of  a  pauper  unless  it 
is  signed  by  a  solicitor,  does  not  apply  to  a 
pauper  who  elects  to  sne  in  person,  ana  to  whom, 
therefore,  no  solicitor  has  been  assigned.  Jacob* 
V.  Cruiha,  63  L.  J.,  Q.  B.  526  [[1894]  2  Q.  B. 
37 ;  9  E.  392 ;  70  L.T.524  ;  42  W.R.  387— C.  A. 

Aiiigniwg  Conniel  and  Solieitor.l — In  pauper 
suits  the  court  will  not  compel  a  solicitor  to  act 
for  the  pauper;  but  the  course  is  to  assign  to 
him  counsel  and  a  six  clerk,  and  it  is  the  duty  of 
the  six  clerk  to  appoint  one  of  the  sixty  clerks  of 
his  office  to  act  on  the  part  of  the  pauper.  LewU 
y.  Kennetty  3  Buss.  466. 

Where  the  master  has  reported  that  a  defen- 
dant was  unable,  by  reason  of  poverty,  to  employ 
a  solicitor  to  put  in  his  answer,  the  court,  by  one 
order,  directed  counsel  and  a  solicitor  to  be 
assigned  to  the  defendant,  for  the  purpose  of 
putting  in  his  answer,  and  that  a  habeas  corpus 
should  issue  against  him,  and  that  the  plaintiffs 
clerk  in  court  should  attend  with  the  record  on 
the  return  of  the  writ,  in  oider  that  the  bill 
might  be  taken  pro  confesso  against  the  defen- 
dant, unless  he  should,  in  the  meantime,  put  in 
his  answer.     Welford  v.  Daniel^  9  Sim.   652 ; 

3  Jur.  650. 

The  plaintifP  sued  in  formA  pauperis,  and  had 
had  counsel  and  a  six  clerk  assign^  to  him.  He 
had  also,  before  and  at  the  time  of  the  decree, 
and  since,  in  the  registrar's  and  master's  offices, 
employed  a  solicitor,  who  did  not  appear  to  bave 
been  changed  by  him,  or  discharged  by  the 
cotirt : — Held,  that  he  could  not  present  a  peti- 
tion, not  having  the  sanction  of  such  solicitor, 
or  some  other  officer  of  the  court  Perry  v. 
WaLher,2  Y.  &  ColL  C.  0.  665  ;  13  L.  J.,  Ob-  76 ; 

A  person  Baing  in  formA  pauperis  must  obtain 


AppearaoM  in  Penon.] — ^A  pauper  plaintiff, 
to  whom  counsel  and  solicitor  had  been  assigned, 
gave  notice  of  motion,  and  appeared  in  person 
in  support  of  it : — ^Held,  that  a  pauper  plaintiif 
so  circumstanced  could  not  appear  in  person. 
ParkiiuoM  v.  Hdnhury,  4  De  6.  M.  Ic  G.  508  ; 
1  Eq.  B.  368 ;  22  L.  J,  Ch.  979  ;  1  W.  B.  400, 
509. 

A  person  who  has  been  admitted  to  sue  as  a 
panper,  but  to  whom  no  counsel  has  been 
assigned,  is  entitled  to  be  heard  in  person. 
Tucker  V.  CoUinaon  or  Ootterell,  55  L.  J.,  Q.  B. 
224 ;  16  a  B.  D.  562 ;  54  L.  T.  263 ;  34  W.  R. 

Appeamnee  lij  ConnMl.] — On  the  trial  of  an 
action  brought  in  form&  pauperis,  a  king's 
counsel  or  a  serjeant  may  appear  for  the  plaintiff 
alone  withont  a  junior.  Jiamee  y.  Harris,  7 
Car.  &  P.  257. 


he  six  derfc'8  certificate  o!  the  propriety  of  an 
ppeal  from  a  decision  of  the  court  Mow,  1 


the 
a; 


I.] — ^As  a  general  rule,  the  court 
will  not  uphold  any  agreement  of  compromise 
between  a  plaintiff  suing  in  formft  pauperis  and 
the  defendant,  having  for  its  object  the  deprival 
of  the  plaintiff's  attorney  of  his  costs ;  and, 
therefore,  a  plea  of  release  puis  darrein  con- 
tinuance was  set  aside  by  the  court.  Wi-iaht  v. 
Burroughs,  3  C.  B.  344 ;  15  L.  J.,  C.  P.  277  ; 
10  Jur.  860. 

Changing  Solicitor.]— A  plaintiff  suing  in 
form&  pauperis,  having  obtained  a  final  decree, 
entered  a  rule  to  change  her  solicitor.  Upon  a 
motion  by  the  solicitor  that  the  rule  should  be 
rescinded,  and  the  carriage  of  the  decree  restored 
to  him,  or  that  the  plaintiff  should  pay  to  him 
the  coete  incurred,  the  court  refused  the  applica- 
tion, without  prejudice  to  any  lien  he  might 
have  on  the  fund.  JIT  Ghee  v.  Mahon,  FL  k  K. 
93. 

Aeeonnt.] — ^Where  a  plaintiff  suing  in  formft 
pauperis  establishes  title  to  an  account  from  the 
defendant,  it  is  no  objection  to  his  obtaining  a 
decree  for  an  account  that  the  defendant  has 
produced  evidence,  uncontnidicted  by  the  plain- 
tiff, to  show  that  the  balance  of  the  account  will 
be  against  the  plaintiff.  SmUh  v.  Taggart,  1 
L.  J.  (O.S.)  Ch.  90. 

TreipAM—Injunetion.]— A  pauper  defendant 
had  committed  various  acts  of  trespass  against 
the  plaintiffs,  which  it  was  sought  to  restrain  by 
injunction :— Held,  on  demurrer,  that  the  power 
of  recovering  damages  at  law  agaiiist  a  pauper 
did  not  constitute  an  adequate  remedy ;  and 
that  a  bill  for  an  injunction  would  consequently 
lie.    Hodgson  v.  Duoe,  4  W.  B.  676. 

From  what  Paymtnta  Bxempted.]— A  party 
admitted  to  sue  in  formft  pauperis  is  exempt 
from  the  payment  of  interlocutory  as  well  as 
final  costs,  except  in  cases  for  not  proceeding  to 
trial  pursuant  to  notice.  Pratt  v.  Delarue,  2  D. 
(N.a.)  322 ;  10  M.  &  W.  509  :  12  L.  J.,  Ex.  25 ; 
7  Jur.  91. 

.amendment.] — The  court  will  not  allow 

as  a  matter  of  right,  that  a  plaintiff,  who  sues 
^  formft  pauperis,  shall  amend  the  declaration. 
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Plaintiff  suing  in  formft  panperis  shall  not 
amend  by  leaving  out  defendants,  without  pay- 
ing their  costs.  Wilkifuan  y.  Belilier^  2  Bro. 
C.  C.  272. 


Hot  proeeeding  to    Trial.]— Where  a 


pauper  in  an  action  against  magistrates  of  the 
northern  division  of  the  county  of  Lancaster,  for 
a  cause  of  action  arising  there,  laid  the  venue  in 
the  southern  division,  and  at  the  assizes  withdrew 
the  record; — Held,  that  he  ought  to  pay  the 
costs  of  the  day,  although  not  dispaupered. 
Ttuympion  v.  Homhy,  9  Q.  B.  978 ;  16  L.  J., 
Q.  B.  152  ;  11  Jur.  169. 

A  plaintiff  sued  in  form&  pauperis  does  not 
render  himself  liable  to  costs  by  countermanding 
notice  of  trial.  Doe  d.  Pugh  v.  Priee^  2  B.  C. 
Rep.  311 ;  11  Jur.  170. 

If  a  pauper  withdraws  his  record  because  he  is 
not  prepared  with  a  certain  necessary  document 
at  the  assizes,  the  court  will  compel  him  to  pay 
the  costs  of  the  day.  Doe  d.  IAna$ey  v.  Edwards^ 
2  D.  P.  C.  471.  S.  P.,  Gore  v.  Morphew,  8  D.  P.  C. 
137 ;  1  W.  W.  &  H.  331. 

If  a  person  suing  in  formfl  pauperis  neglects 
to  proc^xl  to  trial  pursuant  to  notice,  the  defen- 
dant is  entitled  to  the  costs  of  the  day,  but  not 
to  dispauper  him.  Waller  y.  Joy^  16  M.  k,  W. 
60 ;  4  D.  &  L.  338 ;  16  L.  J.,  Ex.  17.  S.  P., 
Pratt  V.  Delaruey  supra. 

Although  the  omission  occurred  through  the 
negligence  of  the  attorney's  clerk.  Sodgee  y. 
ToplU,  3  D.  &  L.  786 ;  2  C.  B.  921 ;  15  L.  J., 
C.  P.  195  ;  10  Jur.  438. 

Hon-appearanee  at  Trial.] — ^A  plaintiff, 

suing  in  form&  pauperis,  who  applies  for  the 
restoration  to  the  list  of  an  action  which  has 
been  dismissed  owing  to  his  absence  through 
illness,  may  be  required  to  pay  the  costs  thrown 
away  as  a  condition  of  his  application  being 
granted.  Jacobt  v.  Crtuha,  63  L.  J.,  Q.  B.  526  ; 
[1894]  2  Q.  B.  37  ;  9  R.  392 ;  70  L.  T.  524 ;  42 
W.  R.  387— C.  A, 

Diimiising  Bill.] — Plaintiff  obtained  an  order 
to  sue  in  form&  pauperis,  and  filed  two  bills  of 
complaint.  Phiintiff  afterwards  obtained  an 
order  ex  parte  dismissing  her  own  bill  without 
costs  : — ^Hdd,  that  the  p&intiff  being  a  pauper, 
cannot  dismiss  her  own  bill  ex  parte  without 
costs.  Parkinson  v.  Hanbury^  4  l)e  6.  M.  &  G. 
508  ;  1  Eq.  R.  368  ;  22  L.  J.,  Ch.  979 ;  1  W.  R. 
400,  509. 

A  pauper  plaintiff  having  moved  to  dismiss 
the  biU  as  against  two  defendants,  the  court 
ordered  it  to  l^  on  payment  of  costs.  Peareon  y. 
BeUlier,  3  Bro.  C.  C.  87.  See  also  Corlett  v. 
CorheU,  16  Ves.  407. 

Payment  of  Costs  out  of  Fund.] — ^Relief  granted 
to  plaintiff  suing  in  f orm&  pauperis  in  a  cause 
occasioned  by  their  own  default,  on  the  terms 
that  as  the  recovery  afforded  the  means  of  pay- 
ment, they  should  pay  dives  costs  out  of  the 
fruit  of  tiie  decree.  ii^DoTumgh  y.  O* Flaherty, 
Beat.  54. 

After  a  plea  of  payment  of  money  into  court 
the  plaintiff  obtained  an  order  to  sue  in  form& 
pauperis.  A  judge,  therefore,  made  an  order 
that  the  money  should  remain  in  court,  to  abide 
the  eyent  of  the  cause,  unless  the  plaintiff  would 
take  it  out  in  full  satisfaction.  The  defendant 
having  obtained  the  verdict,  the  court  ordered 
that  the  money  should  be  paid  out  to  him  in 


satisfaction  of  his  costs  antecedent  to  the  order 
to  sue  in  formA  pauperis.  Casey  y.  Hbnilin^  7 
M.  k  W.  189  ;  8  D.  P.  0.  892  ;  10  L.  J.,  Ex.  87. 

Court  7ooi.] — ^A  plaintiff  suing  in  formft 
pauperis,  who  has  obtained  a  verdict,  is  entitled 
to  have  judgment  signed  without  payment  of 
fees,  though  the  amount  of  the  yeraict  is  more 
than  51.  Hoare  v.  Coupland,  1  L.  M.  &  P.  57 ; 
19  L.  J.,  Q.  B.  160 ;  14  Jur.  247. 

A  person  suing  in  f  ormft  pauperis  is  entitled  to 
the  chief  clerk's  certificate  without  paying  the 
court  fees,  even  though  the  order  enabling  him 
to  sue  has  been  made  after  the  certificate  was 
ready.  Iliomas  v.  Ellis,  8  Ch.  D.  518  ;  26  W.  R. 
839— C.  A.    /8te  Old.  XVI.  r.  26. 

IdaUlitj  of  Solieitor  to  pay  Costs.] — ^A  pauper's 
solicitor  will  be  ordered  to  pay  the  costs  of  any 
irregular  proceeding.  Brown  y.  Dawson^  2  Hog. 
76. 

Taxation  of  Plaintiff's  Coiti — Coiti   out   of 

Pooket.] — Under  the  Rules  of  the  Supreme 
Court,  1883,  Ord.  XVI.  rr.  24,  26,  26,  27,  31,  a 
successful  plaintiff  in  an  action  in  f orm&  pauperis 
tried  before  a  judge  and  jury  is  entitled  upon 
taxation  as  against  the  defendant  to  costs  out  of 
pocket  only,  and  cannot  be  allowed  anything  for 
remuneration  to  his  solicitor  or  fees  to  counsel. 
Carson  y.  Pickersgill,  54  L.  J.,  Q.  B.  484 ;  14 
Q.  B.  B.  869 ;  62  L.  T.  950 ;  33  W.  R.  589 ;  49 
J.  P.  612— C.  A. 

A  plaintiff  suing  in  form&  pauperis,  who 
recovers  a  verdict  above  bl.  and  obtains  a  certifi- 
cate for  his  costs,  is  only  entitled  to  recover 
from  the  defendant  such  costs  as  he  has  paid 
and  is  liable  to  pay ;  and  therefore  on  taxation, 
fees  to  his  counsel  and  attorney,  which  are  not 
payable  by  him,  are  not  to  be  allowed.  Dooley 
v.  G.  N.  By.,  4  Bl.  k  BL  341 ;  3  C.  L.  R. 
110 ;  24  L.  J.,  Q.  B.  25 ;  1  Jur.  (K.S.)  28 ;  3 
W.  R.  76. 

If  one  is  admitted  to  defend  a  suit  in  chancery 
in  formft  pauperis,  his  solicitor  can  only  recover 
of  him  money  actually  paid  out  of  pocket  for  the 
defence  of  the  suit.  Philipe  v.  Bakery  1  Car.  &  P. 
533. 

Where  the  plaintiff,  a  pauper,  had  a  decree  for 
the  duty  and  costs,  and  the  master  taxed  full  costs, 
yet,  on  motion,  the  court  ordered  plaintiff  and 
his  solicitor  to  make  oath  before  a  master  of 
what  they  had  paid,  or  were  to  pay,  and  that 
to  be  allowed,  but  no  further.  Angdl  y.  Smithy 
Pre.  Ch.  219. 

Defendant  to  a  bill  by  a  pauper  plaintiff  put 
in  a  plea  and  demurrer,  which  were  both  over- 
ruled ;  and  it  was  insisted  that  he  should  haye 
no  costs,  being  at  none  ;  but  Lord  Somers  ordered 
him  his  costs  like  other  suitors,  for  though  he  is 
at  no  costs,  or  but  small  costs,  yet  the  counsel 
and  clerks  do  not  give  their  labour  to  the  defen- 
dant, but  to  the  pauper.  Scatchmer  y.  Fovlkard, 
1  Eq.  Abr.  125. 

The  general  rule  is,  that  a  party  who  sues  or 
defends  in  formA  pauperis  shall  have  only  such 
costs  as  he  has  paid  or  become  liable  to  pay ;  but 
the  court  has  a  discretion  in  each  case.  Aii  heir- 
at-law  defending  in  tormk  pauperis,  in  a  suit  to 
establish  a  will,  was  held  under  the  circumstances 
to  be  entitled  only  to  pauper  costs.  Stafford  y. 
Higginbotlum,  2  Keen,  147  ;  6  L.  J.,  Ch.  314. 

Party  suing  in  formft  pauperis  and  proving 
successful,  declared  entitled  to  ordinary  costs. 
Roberts  y.  Lloyd,  2  Beav.  376. 
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Flafntiff  »  panper ;  cM 
expunged  from  the  answer 
as  dives  costs  to  be  paid  in^ 
(ftwrje,  16  Ves.  232. 

Where  coeM  are  awarded  to  %  p»itj  aaiDg 
defending  in  formft  pauperis,  toey  ought 
general  to  be  dive*  and  not  panper  oo«to.  B 
the   existing   praclice   of   the    taiing- 


of   impertinence   without  being  first  dispaupered,    Darenpcrt  t. 
ordered  lo  be  taxed   Durenjwrt,  1  Fh.  124  ;  11  L.  J.,  Ch.  32^ ;  6  Jnr. 

A  plaintiff  obtained  an  order  to  me  in  formft 
paap^ris,  but  before  it  was  Krved  the  defendant 
gave  a  notice  to  dismiM  the  bill  for  want  of 
prosecati 


o  a  partj 


whose  costsare  awarded  gi 

suing  or  defending  in  formft  pauperis, 

them  as  panper  costs  only  ;  and  therefore,  where 

it  Is  intended  that  the  party  should  have  dives 

coeU,  the  decree  or  order  ought  to  contain  a 

special  direction  to  that  effect.  Hvberur.JIIinfU, 

I  Macn.  fc  G.  113  ;  1  H.  t  Tw.  400 ;   Ifi   Sim. 

481  i  18  L.  J.,  Cb.  444  ;  12  Jar,  689. 

The  plflintifl  had  obtained  an  order  to  dismlu 
his  bill  M  against  a  pauper  defendant :— Held, 
(hat  the  defendant  was  entitled  to  dives  ccsta. 
S.  a,  16  Sim.  433. 

A  pauper  asking  for  costs  ol  an  abandoned 
motion  is  entitled  to  dives  costs.  Mvmiitgton 
(.J^y)  V.  Keane,  24  L.  J„  Ch.  400 ;  3  Eq.  K.  678  ; 
3W.  R.  429. 

When  B  pauper  plaintiff  obtains  a  decree  for 
payment  of  money,  it  is  to  be  drawn  up  on 
stamps  as  in  a  dives  suit  Saiuard  v.  Kemgyt, 
1  Jac.  k.  Walk.  188. 

A  married  woman  filed  a  bill  suing  in  fonnfi 
pauperiH,  under  an  order  of  the  court,  without  a 
next  friend,  and  obtained  a  decree.  On  an 
nnsQccesaful  appeal,  the  appellant  was  ordered 
i,r  ^^,  *"  *'^*'  plaintiff  hereell  dives  cosU. 
WfUe^  v.  WeUetlty,  1  De  O,  M.  fc  G.  601  ;  21 
I*  J.,  Ch.  738. 
f„™i*  "'  ^""^  defendants  was  admitted  to  sue  in 

th^?hr,.^r"i  1?^  ^^''^  o"ie'«d  8^"^y 

naid  out  „7^>,      I'  ?""'*  >^om  be  taxed  and 

M  a  trustee  defen'dant'-     ^-  R-  89-       ^, 
being  sued   In   fomft^ '"  'l  the  sito-Uon  of 
entitled  to  bis  costs  Lr^P^a,  but   i«  ,<=l»'ly 
will  be  ordered  to  be^**the^ estate,  h*  ««»« 


dent  suin;,'  .n  farir„l , "^'y.  i     , 
an  appeal   iii.r,|  j,  i' '"'/"■"•■  liaa  , 


learQ  at  ij,u  i^m  ,■„  '  '■  a  .i, 
although  he  ha«  a  cJ^"''P'"1;  of^ 
the  annpnl  .„  j,',_  .  '™r  cnB„    •"*■ 


.Where  areevoB- 
—  not  Bppeared  to 
^  for  hearmK,  °« 
of  lords,  lodge 


„„  ^'U  not  be  allo««i 
OotU  olWitr..    '      ^      ^*-  &  F.  539, 

a   ^n  "-hichwZ,  .•"■■]— .A  «1 

g^nnds  of  incaZiL  """iceS  ^°P^  "PP^ 
Held,  that  the  p^oe?"»d  u^  »Kainst  on  t""* 
incurred  in  p.Xcw\"^  ''ntU?.!.  '^^^Mence  :— 

"•Mill.,     ■  •'»'-427.      I*.*  L.  6lJi 


Prince  Albert 


^i>™iu.,„^.  The  plaintiff  then  served  the  defen- 
dant with  his  order  to  sue  in  formft  pauperis,  aatl 
filed  a  replication.  The  defendant  having  brought 
on  the  motion  for  the  purpose  of  getting  the 
coats  of  it  -—Held,  that  be  was  entiUed  to  ancb 
costs,  as  the  order  to  sue  in  formS  pauperis  only 
took  effect  from  the  time  of  service.  jmUh  j. 
I^m<m,  2  De  G.  *  Sm.  490  i  17  L.  J.,  Ch-  454  ; 
12JM.819.  ^     , 

Where  a  defendant  does  not  at  the  flret,  bnt 
does  at  the  latter,  stage  of  the  suit  defend 
in  fonnfl  pauperis,  the  court,  should  the  menta  bo 
require,  will  direct  him  to  pay  the  oc  ' 
■  'me  when  he  became  a  paar«r. 

Sranya,  13  Jor.  607. 

A  plaintiff,  who  had  obtained  an  order  to  sno 
.  formft  pauperis :— Held,  to  be  liable  to  pay 

vea  costs,  he  not  having  served  the  order  on  the 
defendant.  Ballard  t.  Oitliny,  2  Keen,  606 ;  7 
L.  J..  Ch.  186. 

Where  the  order  for  lea-ro  to  sue  in  tonn^ 
pauperis  ho»  i"**^  been  served,  and  is  not  rendered 
inoparative  by  any  BubHequent  step  in  the  cause, 
it  ij  in  the  discretion  of  the  court,  either  to  give 
cosU  tn  the  paviper,  or  to  order  him  to  pay  ibem, 
M  the  owe  ^y  b«-  Cft*"**  '■  *"••*■  =  ="*■ 
""■4  ;  ISlT  J-  Ch.  12  ;  8  Jut.  B4. 

Ili^^^-  ^Pf^'^  tcited  2  Cox,  409)  defendant 
wm  j^rfid  to  pay  a  pauper  plainUff  Win  on 
U8  orderw-  property  without  prejadioe,  and 
pS*  J^^  "^t»"^8  a'^decree,  w« 
Plaintiff,  a*  ^^ts,  ■which  were  taxed  as  dives 
a^wed  b^  nsual  manner.  And  in  Jo^  t. 
costs  In  .V^Atk.  399),  it  being  suggested  that 
^"."•^  ^^^d  not  te  able,  on  account  of  her 
plaintiff  ^^try  on  the  cause,  unl«B  defendant 
poverty,  to^  to  pay  something  to  her  in  the 
*ere  direct?*-!  ^^wicke  ordered  the  costs, 
Weanttoe,  ^fTp&id  to  plaintiff,  to  be  taxed,  and 
decreed  to  Pr_,*defendant,  to  enable  her  to  pi  m 
Paidtoberf'ac.  See  also  Die*™*"" J- .J'.'JJ 
!f!th  the  *^^to(«-v.flar?™r«,*Mad^^ 
Dick.  582  ;  ■iiapetcl»*™edasheir-at.lBwae»'^ 
^here  »  t^^whlch  were  disputed,  «|^  * 
a  ^iu"^*!  ^^tained,  with  liberty  to  bnug^ 
b*U  WTb^p'S^ts  -ere  orderc^  to  paTPj^^lf 
lEoi     :„  e»^''ii  -  Beam. Costs  379,  insertw'^ 


the  ] 


jgt*'*'   pe  «a8  extended  &Uo  ti 


T  «»»??« 


•  „         .-r**  Jr  and  costs,  hia  solicitor  D»'.,ije 

JS-dVaSSSS.  '■  '■•'""■'' '  "*  "'"■    , 

deni&n^  -,,^ 6.  panpet  is  Viable  to  '^^i. 

^^i- i.rtB  w  impnjoet  bill.    P^ 

nutted  f«:»*l_    "V  *coineaipt,iB\ike  aoT[t''^i|«lit 
Solckie-      ■^   i**--^  cannot  be  ^Bcbaigd"^,ii;i. 

in  co^t«&  t^^^^W  ^y;,^-- «t  l«j^^ri 

ThiB  c^**^*^»»»  P<""  ^  toclw*  "^ 
diction    ty'^if  ■ 

c.  36. ;.   >^ 
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defendant  ont  of  ctutody  without  compelling 
him  to  pay  coBts  incurred  previously  to  the 
order  to  defend  in  fonnA  panperis.  Bennett  v. 
CkudUigh,  2  Y.  &  CoU.  C.  C.  164  ;  7  Jur.  166. 

A  motion  to  discharge  pauper  defendants, 
under  23  &  24  Vict.c.  149,  the  plaintifEs  appeared 
and  consented  to  an  order,  but  applied  for  costs 
to  be  paid  out  of  the  Suitors'  Fund.  The  court 
refused  the  application.  Ward  v.  WoodcoeU,  5 
L.  T.  816— L.C. 

On  motion  on  behalf  of  a  pauper  in  contempt, 
that  he  may  be  discharged  from  custody,  Uie 
court  has  no  authority,  under  the  Courts  of 
Justice  (Salaries  and  Funds)  Act,  1869,  32  &  33 
Vict.  c.  91,  to  order  the  costs  of  the  plaintiff, 
upon  his  own  application,  to  be  provided  for  by 
the  Treasury.  Ball  v.  Hall,  40  L.  J.,  Gh.  236  ; 
L.  E.  11  Eq.  290  ;  23  L.  T.  837  ;  19  W.  B.  467. 

8.  Dispaupering. 

Order  miut  be  entered.] — ^An  order,  allowing 
a  plaintiff  to  sue  in  formft  pauperis,  must  he 
made  a  rule  of  court  before  the  court  will  enter- 
tain a  motion  to  discharge  it.  Uatoes  Y.JohTutm^ 
1  Y.  &  J.  10. 

On  what  Oronndi.] — If  a  plaintiff  has  been 
g^Uty  of  repeated  defaults  in  not  proceeding  to 
trial,  he  may  be  dispaupered,  and  ordered  to  pay 
the  costs  of  the  day  by  the  same  rule.  Bedwell 
V.  QmUtring,  1  B.  C.  Bep.  97 ;  8  D.  &  L.  767. 

Where  a  pauper  gave  notice  of  trial,  and,  on 
the  second  day  of  the  assizes,  withdrew  his 
record,  on  the  ground  of  its  requiring  amendment, 
the  court  dispaupered  him.  Ilaur  or  Facer  v. 
Freftch,  5  D.  P.  C.  664  ;  W.  W.  &  D.  196. 

A  plaintiff  in  ejectment  suing  in  formft 
pauperis  will  be  dispaupered  in  case  of  vexatious 
delay.  Doe  d,  LeppiiMtvell  v.  Trustellf  6  East, 
605  ;  2  Smith,  676  ;  8  B.  B.  618. 

Pauper  plaintiffs  who  had  been  guilty  of 
vexations  conduct  in  the  suit,  ordered  to  be  dis- 
paupered.    Wagner  v.  Meara,  3  Sim.  127. 

Improper  and  vexatious  conduct  in  a  former 
suit,  or  a  subscription,  though  liable  to  be 
impeached  as  maintenance,  no  ground  for  dis- 
paupering.    Corhett  v.  Carbettj  16  Ves.  407. 

Circumstances  under  which  a  plaintiff,  appear- 
ing to  be  conducting  his  suit  in  a  vexatious 
manner,  will  be  dispaupered.  DaiTitree  v. 
Uaynee^  12  Jur.  594. 

Semble,  that  a  pauper  plaintiff  or  defendant 
may  be  dispaupered  for  vexatious  conduct  in  the 
suit.    Perry  v.  Walker,  1  ColL  229  ;  8  Jur.  680. 

A  libelloos  handbill  published  by  the  bankrupt 
against  the  assignees  and  the  solicitor  to  the 
commission,  is  not  a  sufficient  ground  for  dis- 
charging an  order  which  allowed  the  bankrupt 
to  petition  in  formft  pauperis.  Morland,  Ex 
parte,  3  Deac.  k.  C.  248. 

When  arbitration  is  proposed  in  a  pauper 
cause,  if  the  pauper  refuses,  he  will  be  dis- 
paupered.   Supple  V. ,  2  MolL  346. 

A  party  aomitted  to  sue  in  formft  pauperis 
being  executor  and  residuary  legatee,  ordered, 
upon  becoming  insolvent,  to  be  dispaupered  on 
the  ground  of  his  then  suing  only  in  his  repre- 
sentative capacity.  Oldfield  v.  Cobbett,  2  Beav. 
444  ;  10  L.  J.,  Ch.  232  ;  6  Jur.  115. 

A  surgeon  was  admitted  a  pauper,  and  swore 
that  he  had  no  patients  or  income.  The  court 
refused  to  dispauper  him  on  the  allegation  of  the 
adverse  party,  that  he  was  capable  of  earning  an 
income.    Spratt  v.  Spratt,  5  W.  B.  323. 


Where  it  appeared,  from  the  affidavits  in 
answer  to  an  application  to  dispauper  the  defen- 
dant, that  many  facts  were  not  denied,  and  that 
he  had  improperly  obtained  the  order,  or  was 
patting  on  a  fraudulent  appearance  of  credit,  the 
court  discharged  the  order  with  costs.  Bomilly 
V.  Griwt,  2  Beav.  186 ;  9  L.  J.,  Ch.  109. 

An  order  dispaupering  the  plaintiff,  obtained 
on  affidavit  of  service  on  his  solicitor  at  his  office, 
discharged,  but  without  costs,  on  the  ground  of  a 
misnomer  of  the  solicitor  in  the  notice  of  motion. 
Moody  V.  Hebberd,  17  L.  J.,  Ch.  24  ;  11  Jur.  941. 


i.  Third  Pabtibb, 

Interrantion  by.1 — ^A  stranger  to  an  action 
injuriously  affected  through  any  judgment 
suffered  by  default  may  intervene  in  one  of 
two  ways.  He  may  either  obtain  the  defen- 
dant's leave  to  use  the  defendant's  name,  if 
the  defendant  has  not  already  bound  himself 
to  allow  such  use  of  his  name  to  be  made  ;  and 
he  may  thereupon,  in  the  defendant's  name, 
apply  to  have  the  judgment  set  aside  on  terms. 
Or  he  may  take  out  a  summons  in  his  own  name 
at  chambers,  to  be  served  on  both  the  defendant 
and  plaintiff,  asking  leave  to  have  the  judgment 
set  aside,  and  to  be  at  liberty  to  defend  the  action 
on  terms.  Per  cur.  Jacqu^e  v.  Harrison,  53 
L.  J.,  Q.  B.  137  ;  12  Q.  B.  JD.  166  ;  60  L.  T.  246  ; 
32  W.  B.  471--C.  A. 

Votiee  elaiming  Centribntion  or  Indemnity.] 

-^See  post,  col.  229. 


j.  Pebbons  having  Conduct  of 
Pbooeedinos. 

General  Bnle.] — ^The  general  rule  that  where 
two  actions  have  been  commenced  for  the  ad- 
ministration of  the  same  estate,  the  conduct  of 
the  pi'ooeedings  wiU  be  given  to  the  plaintiff  in 
the  flrat  action,  although  the  decree  in  the  second 
has  been  obtained  first,  applies  to  actions  com- 
menced in  the  palatine  court  of  Lancaster,  as 
well  as  to  those  commenced  in  the  High  Court 
of  Justice.  J^vire,  In  re,  Mdlor  v.  Swire,  21 
Ch.  D.  647  ;  46  L.  T.  437  ;  30  W.  B.  625. 

Applieation  of— Speeial  Ciienmataneei.] 

— In  considering  whether  the  rule  ought  to  be 
applied,  the  court  will  have  regard  to  the  special 
circumstances,  and  will  take  into  account  the 
amount  of  the  interest  of  the  plaintiff  in  the 
first  action,  and  his  object  in  bringing  his  action. 
The  fact  of  a  plaintiff,  being  a  stranger  to  the 
family,  who  had  bought  up  the  reversionary 
interests  of  some  of  the  residuary  legatees,  held 
not  a  sufficient  reason  for  not  giving  him  the 
conduct  of  the  proceedings,  although  his  purchase 
of  some  of  the  shares  was  disputed  on  the  ground 
of  inadequacy  of  consideration  and  undue  in- 
fluence,   lb. 

Where  three  actions  had  been  commenced  for 
the  administration  of  the  same  estate,  the  coui't 
(notwithstanding  the  general  rule  that  the 
plaintiff  in  the  first  action  is  entitled  to  the 
conduct  of  the  proceedings),  ordered  the  three 
actions  to  be  consolidated,  and  gave  the  conduct 
of  the  future  proceeding  in  the  consolidated 
causes  to  the  plaintiff  in  the  second  action,  on 
the  ground  that  the  parties  thereto  were  the 
persons  chiefly  interested,  by  whom  the  costs 
woald  have  to  be  borne,  and,  consequently,  to 
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whose  advantage  it  would  be  to  keep  down  the 
expenacB.    Prime's  Estate,  In  re,  48  L.  T.  208. 

A  judgment  creditor  of  the  defendant  brought 
an  action  in  the  oonrt  of  the  county  palatine  of 
Lancaster,  to  obtain  a  declaration  that  he  had  a 
charge  upon  certain  lands  of    the  defendant, 
comprised  in  a  certain  deed  of  settlement,  and 
to  carry  into  effect  the  trusts  of  the  settle- 
ment.   He  obtained  judgment  for  a  declaration 
on  his  charge,  and  for  administration,  inquiries 
and  a  receiver.     Afterwards  one  of  the  bene- 
ficiaries under  the  settlement  brought  an  action 
in  the  high  court  to  cariy  iuto  effect  the  trusts 
of  the  settlement,  and  charging  the  trostees  with 
a  breach  of  trust.    Judgment  was  obtained,  and 
inquiries  directed,  including  one  as  to  the  breach 
of  trust : — ^Held,  that  the  plaintiff  in  the  palatine 
action  was  not  a  stranger  to  the  action  in  the  hig)i 
court,  and  was  entitled  to  the  conduct  of  that 
action  ;  and  he  undertaking  to  add  the  inquiry 
as  to  the  breach  of  trust  to  the  inquiry  in  the 
palatine  action,  the  court  stayed  all  proceedings 
in  the  action  in  the  high  court    Tnonsend  v. 
Toumsend,  23  Ch.  D.   100 ;  48  L.  T.  694 ;  81 
W.  B.  736. 

A  creditor  of  a  partnership  firm  brought  an 
administration  action  against  the  executor  of  a 
deceased  partner.  Afterwards  a  separate  creditor 
of  the  same  partner  brought  an  administration 
action  against  the  executor,  and  obtained  judg- 
ment : — Held,  on  an  application  by  the  plaintiff 
in  the  first  action  for  tne  conduct  of  the  proceed- 
ings in  the  second  action,  that  a  joint  creditor  of 
a  firm  could  not  maintain  a  simple  action  for  the 
administration  of  the  estate  of  a  deceased  partner, 
and  therefore  that  the  first  action  was  not 
properly  constituted.  The  application  of  the 
plaintiff  was  consequently  refused.  McRae,  In 
re,  Forster  v.  DavU,  53  L.  J.,  Ch.  1132 ;  25  Ch.  D. 
16  ;  49  L.  T.  644 ;  32  W.  B.  304. 

In  a  question  as  to  the  carriage  of  a  decree 
for  a  sale  in  two  suits,  where  the  solicitor  in  the 
first  had  taken  an  assignment  of  a  charge,  prior 
to  the  plaintiffs,  and  it  was  in  that  cause  re- 
ported at  1,800Z.,  but  in  the  second  cause  at  900Z. 
(which  was  explained  by  a  difference  in  the 
accounts  decreed) : — Held,  that  the  solicitor  in 
the  first  cause  having,  by  the  assignment,  an 
interest  different  from  the  plaintiffs,  the  carnage 
of  the  decree  should  be  given  to  the  plaintiffs 
in  the  second  suit.  Keons  v.  Jfagawly,  7 
Ir.  Bq.  B.  603. 

Conduct  of  suit  given,  on  motion,  to  one  of  two 
co-plaintiffs,  the  other  not  appearing  to  have  any 
interest.    Bowlinson  v.  JSallifax,  2  Sim.  &  S.  27. 

Decree  la  one  Suit  obtained.]— Two  suits  were 
instituted  to  administer  the  same  estate.  The 
plaintiff  in  the  first  suit  was  not  a  party  to  the 
second.  A  decree  having  been  obtained  in  the 
second  suit,  the  proceedings  in  the  first  suit 
were  stayed.  The  conduct  of  the  cause  was 
given  to  the  plaintiff  in  the  first  suit.  Belcher 
V.  BeWier,  6  N.  B.  314  ;  13  W.  B.  913. 

Two  suits  for  the  administration  of  the  same 

will  were  instituted  on  behalf  of  an  infaJit ;  the 

biU  in  the  second  suit  being  filed  after  a.  decree 

had  been  made  in  the  first  suit,  but  before  it  had 

been  drawn  up.      All  the  parties  to  the  first  suit 

were  represented  by  the  same  solicitor   and  the 

next  fnend  was  that  solicitor's  clerk  --ISeld,  in 

the  BDsence  of  evidence  against  the  character  or 

canduct  of  ii,^   next  friend,  that  the^^^  no 

^und  for  disturbing   the   decree     r^loyd  v. 

^t^w,  3  JST.  K.  700 ;  10  L.  T.  182. 


Two  suits  were  instituted  in  consecutive 
months  on  behalf  of  the  same  infant  plaintiffs 
for  the  administration  of  the  same  estate :  a 
decree  was  obtained  by  consent  in  the  later  suit, 
and  an  order  subsequently  made  staying  pro- 
ceedings in  the  earlier  suit :  the  solicitors  for 
the  phdntifb  in  the  later  suit  were  the  London 
agents  of  the  solicitors  of  the  defendant  in  both 
suits: — Held,  that  the  later  suit  ought  not  to 
have  been  instituted,  and  the  conduct  of  the  later 
suit  was  given  to  the  next  friend  who  had 
instituted  the  earlier  suit.  Frost  v.  Ward  3 
N.  B.  348 ;  9  L.  T.  668  ;  12  W.  B.  285— L.JJ. 

Co-plaintiib  disagreeing.]— When  one  of  two 
co-plaintiffs  refuses  to  concur  in  the  appoint- 
ment of  a  solicitor,  there  being  no  solicitor  on 
the  record,  the  proper  course  is  for  the  remaining 
plaintiff  to  apply  in  chambers  for  the  sole 
conduct  of  the  cause  on  a  summons  taken  out 
in  person  against  the  refusing  plaintiff  only ; 
and  a  motion  to  strike  out  the  name  of  the 
refusing  party  as  plaintiff,  and  make  him  a 
defendant,  will  be  refused.  Butlin  v.  Arnold, 
1  Hem.  &  M.  715 ;  3  N.  B.  687 ;  10  L.  T.  95 : 
12  W.  B.  571. 

Transfer  to  other  Party.]-— The  master  has 
jurisdiction,  under  the  147th  General  Order,  to 
transfer  the  carriage  of  a  decree  from  a  plaintiff, 
who,  through  want  of  interest,  is  unwilling  to 
proceed.    Biddulph  v.  FUzgeraU,  Sau.  &  Sc.  434. 

Plaintiff's  solicitor  neglecting  to  proceed  under 
the  decree,  will  be  ordered  in  default  to  lodge 
the  decree  and  order  of  reference  with  his  six 
clerk,  and  then  party  applying  to  be  at  libertv 
to  proceed  instead  of  plaintiff.  ClMritahle 
Bequests  Commissioners  v.  Walsh,  2  Moll.  382. 

Where  the  plaintiff  omitted  to  prosecute  an 
order  upon  a  claim  :— Held,  that  the  court  might 
give  a  defendant  leave  to  sue  out  writs  of  sum- 
mons to  bring  before  the  master  the  parties 
required  by  the  terms  of  the  order.  Tumhull  v. 
Waime,  2  De  G.  M.  &  G.  281. 

Costs  of  Inquiries.]— -Where  a  party,  who 
eventually  proved  not  to  be  entitled  to  property, 
the  subject  of  the  suit,  claimed  to  be  entitled, 
and  was  entrusted  by  the  court  with  the  conduct 
of  inquiries  in  respect  thereof :— Held,  on  the 

Erinciple  of  the  23  &  24  Vict.  c.  127,  s.  28,  th&t 
e  ought  to  be  paid  his  costs  of  the  inquiries  out 
of  the  estate.    Be^t  v.  Stoneliewer,  1  W.  R.  419. 

Duty  to  protect  Interesta.]  — When  one  of 
several  cestuis  que  trustent  institutes  a  suit  for 
relief  in  respect  of  a  breach  of  trust,  he  is  bound, 
in  the  conduct  of  the  suit,  to  take  care  of  the 
interests  of  the  others  as  well  as  of  his  own. 
WilliaiM  V.  Powell,  2  Ph.  329. 

Matter  of  IJiecretlon.]— An  order  giving  a 
party  the  conduct  of  proceedings  is  a  matter 
entirely  within  the  discretion  of  the  judge. 
Dowbiggin  v.  Trotter,  20  W.  B.  1024. 

*.  Other  Points. 

Diiagreement  of  Co-plaintif&.]— Where  one  of 
two  oo-plaintiffs  refuses  to  concur  in  the  appoint- 
ment o*  a  solicitor,  there  being  no  solicitor  on 
the  record,  the  proper  course  is  for  the  remaining 
plaintiff  ^  ^PP^y  for  the  sole  conduct  of  the 
cause  oi*  *  summons  taken  out  in  person  against 
i  the  ref  i^"^8  plaintiff  only      ButUn  v.  Arnold,  1 
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Hem.  &  M.  715  ;   S  N.  R.  687  ;   10  L.  T.  95  ;  12 
W.  B.  571. 

Co-plaintiffs  most  act  together,  and  cannot 
take  inconsistent  proceedings.  One  of  several 
oo-plaintifib  moved  for  liberty  to  take  a  state  of 
facts  into  the  master's  office,  and  proceed  thereon 
apart  from  the  rest.  The  motion  was  refused 
with  costs.  Wedderhurn  v,  Wedderhurn^  17 
Beav.  158. 

Vominal  Plaintiif.] — ^A  party  carrying  on  a 
suit  in  the  name  of  another,  under  a  power  of 
attorney,  is  bound  by  the  acts  of  the  nominal 
plaintiff,  so  far  as  not  to  be  able  to  have  them  set 
aside  by  petition  in  the  suit ;  but  he  must  file  a 
supplemental  bill ;  and  that,  though  the  defen- 
dant knew  at  the  time  that  the  plaintiff  was  but 
nominally  80»  Pentlavd  t.  Qtuirringtim^  3  MyL 
&  G.  249. 

Proeeeding  againit  lome  Defendants  only.] — 
The  names  of  two  defendants  having  been 
inserted  in  the  writ  of  summons,  separate  pro- 
ceedings were  taken  against  each  : — Held,  irregu- 
lar. Pepper  v.  Whalley,  1  Bing.  (N.O.)  71 ;  2  D. 
P.  C.  821. 

Upon  a  writ  against  several,  the  plaintiff  may 
declare  against  one  only  ;  but  if  he  declares 
against  any  other  afterwards,  he  will  be  irregular. 
Caldwell  v.  Blake,  2  C.  M.  &  R.  249  ;  8  D.  P.  C. 
656  ;  1  Gale,  157  ;  4  L.  J.,  Ex.  200.  S.  P.,  Carson 
V.  Dowding,  4  D.  P.  C.  297  ;  1  H.  &  W.  507. 

Vominal  Defendant  —  Indemnity  against 
Costs.] — ^Where  the  defendant  in  an  action  had 
agreed,  in  consideration  of  an  indemnity  against 
costs,  to  allow  a  third  party  to  defend  the  action 
in  his  name,  and  had  in  pursuance  of  that  agree- 
ment given  to  such  third  partVs  solicitor  a 
retainer  to  act  in  the  defence  of  the  "  action  and 
any  appeals  therefrom  "  : — Held,  that  the  indem- 
nity appearing  to  be  undoubtedly  sufficient,  the 
nominal  defendant  had  no  right  to  withdraw  the 
retainer  so  as  to  prevent,  or  otherwise  to  interfere 
with,  an  appeal  in  his  name  to  the  house  of  lords. 
Injunction  granted  to  restrain  him  from  so  doing. 
Whether,  if  the  sufficiency  of  the  indemnity  had 
beeil  doubtful,  the  result  would  have  been  the 
same,  quaere.  Montforts  v.  Martden,  64  L.  J.,  Gh. 
52  ;  [1895]  1  Ch.  11  ;  12  R.  193  ;  71  L.  T.  620— 
C.  A. 

Amendment — Change  of  Charaoter.]  —  The 
court  being  asked  to  convert  an  action  against 
the  lords  of  the  admiralty  for  an  injunction  in 
respect  of  alleged  trespass  into  a  maintainable 
action,  by  giving  the  plaintifb  leave  to  amend 
the  writ  by  suing  the  lords  individually  and 
adding  as  parties  the  servants  of  the  admiralty 
-who  were  the  trespassers,  refused  such  leave  and 
dismissed  the  action,  but  without  prejudice  to 
any  action  maintainable  by  the  plaintiffs.  Saleigh 
▼.  Goschen,  67  L.  J.,  Ch.  59  ;  [1898]  1  Ch.  73  ; 
77  L.  T.  429  ;  46  W.  R.  90. 

III.  JOINDER  OF  CAUSES  OF  ACTION. 

a.  In  ordinary  Coms,  121. 

h»  In  Actions  for  Recovery  of  Land,  123. 

e.  In  Actions  against  Executors^  ^c,  125. 

a.  In  Obdikaby  Cases. 

See  R.  S.  C,  Ord.  XVIII. 

Same  Plaintiflii — Slander — Same  Defendants.] 
—The  plaintiffs,  a  mother  and  daughter,  brought 
an  action  for  slander  against  the  defendants,  a 


husband  and  wife.  The  statement  of  claim 
alleged  several  distinct  slanders,  some  of  one 
plaintiff,  some  of  the  other  : — Held,  that  these 
were  two  separate  actions,  that  the  plaintiff 
were  improperly  joined,  that  they  must  elect 
which  plaintiff  would  proceed,  and  that  so  much 
of  the  statement  of  claim  as  related  to  the  other 
plaintiff  must  be  struck  out.  Sandes  v.  Wild- 
srnUh,  62  L.  J.,  Q.  B.  404 ;  [1893]  1  Q.  B.  771  ; 
67  L.  T.  387. 

One  by  Plaintiff  alone— Other  by  Plaintiff  and 
others.] — In  an  action  two  causes  of  action  were 
joined,  the  one  by  E.  alone,  and  the  other  by  K. 
as  a  shareholder  in  a  company,  with  certain 
other  persons  being  "  all  the  other  shareholders  " 
against  the  same  defendant  : — ^Held,  that  such 
causes  of  action  were  wrongly  joined.  Xelto  \, 
Ooldrmid,  53  J.  P.  200. 

V&eonneetsd  Claims  against  several  Defen- 
dants.]— ^To  bring  into  one  claim  distinct  causes 
of  action  against  different  persons,  neither  of  them 
having  anything  to  do  with  the  other  (except  as 
far  as  it  is  historically  connected  with  it  as 
one  matter  in  the  transaction)  is  not  contem- 
plated by  Ord.  XVIII.  r.  1,  which  authorises  the 
joinder  not  of  several  actions  against  distinct 
persons,  but  of  several  causes  of  action.  Burstall 
V.  Be^vs,  53  L.  J.,  Ch.  566  ;  26  Ch.  D.  35  ;  50 
L.  T.  542  ;    32  W.  R.  418— C.  A. 

Ineonsistent  or  Smbarrassing  Claims.] — A 

Elaintiff  alleged  in  his  statement  of  claim  that 
e  had  been  induced  by  the  misrepresentations 
of  the  defendant  to  enter  into  an  agreement  for 
partnership  with  him.  He  also  alleged  that  he, 
the  plaintiff,  had  carried  out  the  agreement  on 
his  part,  but  that  the  defendant  refused  to  con- 
tinue  to  carry  it  out  on  his.  He  then  claimed 
that  the  agreement  might  be  declared  void,  or, 
in  the  alternative,  that  the  partnership  might  be 
dissolved,  and  the  accounts  taken  and  the  assets 
realised.  The  defendant  moved  for  an  order 
confining  the  plaintiff's  action  to  one  or  other 
of  the  causes  of  action  in  respect  of  which  he 
sought  relief : — Held  that  the  motion  must  be 
refused,  as  there  was  nothing  inconsistent  either 
in  the  relief  claimed  or  in  the  allegations  in 
the  statement.  Bagot  v.  Barton,  47  L.  J.,  Ch. 
226  ;  7  Ch.  D.  1  ;  37  L.  T.  369  ;  26  W.  R.  66— 
C.A. 

A  claim  in  which  the  vendor  of  goods  and  the 
indorsees  of  a  biU  given  by  the  purchaser  to  the 
vendor  for  the  price  jointly  sue  the  purchaser  to 
recover  the  price,  and  also  upon  the  dishonoured 
bill,  is  embarrassing,  and  may  therefore  be 
struck  out.  Smith  v.  Richardson,  48  L.  J., 
C.  P.  140 ;  4  C.  P.  D.  112  ;  40  L.  T.  256  ;  27 
W.  R.  230. 

Where  two  distinct  trust  funds  have  been  so 
mixed  together  by  the  trustees  of  them  that 
neither  fund  can  be  dealt  with  separately,  a 
bUl  is  not  multifarious  which  relates  to  both 
funds,  but  prays  relief  only  in  respect  of  one 
of  them.  Margetts  v.  Perks,  10  L.  T.  85  ;  12 
W.  R.  517. 

Antagonistie  Cases.]  —  Semble,  antagonistic 
cases  cannot  be  combined  by  co-plaintiffs  in  an 
action,  as,  for  example,  where  the  claim  of  one 
plaintiff  is  founded  upon  a  case  which  can  only 
succeed  if  the  case  of  the  other  co-plaintiff 
fails.  Att.'Gen.  v.  Durham  (^EarV),  46  L.  T. 
16. 
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ft.  I«  ACTIOlffS  FOB  RECOVBRT  OP  LAND. 

ApplicaUoa  for  Leave  to  Join.] — An  applica- 
tion for  leave  to  join  another  action  with  an 
action  for  the  recovery  of  land  must  be  made 
before  the  writ  is  issued.  PilcJier,  In  re,  Piloher 
V  Hind%,  48  L.  J.,  Ch.  587 ;  11  Ch.  D.  905  ;  40 
L.  T.  832  ;  27  W.  B.  789— C.  A. 

Where  another  action  had  been  joined  with  an 
action  for  the  recovery  of  land  without  leave, 
the  court  refused  to  grant  leave  to  continue  the 
action  in  that  form  although  the  defendants  had 
appeared.    Ih, 

Issue  joined — Aotion  set  down — Counter-elaim 
for  Beoovery  of  Land.] — In  an  action  for  specific 
performance  of  an  agreement  to  grant  a  lease 
and  build  a  house,  issue  had  been  joined,  the 
pleadings  shewed  no  real  dispute  between  the 
parties,  and  the  action  had  been  set  down  for 
trial.  The  plaintiff  had  taken  possession  under 
the  agreement: — ^Held,  that  leave  ought  not 
to  be  given  to  the  defendant  to  amend  his 
counter-claim  by  adding  thereto  a  claim  for 
recovery  of  the  land  agreed  to  be  let.  Clark  v. 
Wray,  56  L.  J.,  Ch.  119  ;  81  Ch.  D.  68  ;  53  L.T. 
485  ;  34  W.  R.  69. 

What  are  Aetioni  for  Beeovery  of  Land.]— 

An  action  to  establish  title  to  land  is  an  action 
for  the  recovery  of  land  so  as  to  require  the 
leave  of  the  court  for  its  joinder  with  another 
cause  of  action.  WlieUtone  v.  Dewis,  46  L.  J., 
Ch.  49 ;  1  Ch.  D.  99  ;  33  L.  T.  501 ;  24  W.  B. 
93. 

An  action  "to  establish  title  to  land,"  not 
claiming  possession,  is  not  an  action  "  for  the 
recovery  of  land,"  so  as  to  require  the  leave  of  the 
court,  under  Bules  of  the  Supreme  Court,  r.  2  of 
Old.  XVII.,  for  its  joinder  with  another  cause  of 
action.  WheUtone  v.  Deiois  (1  Ch.  D.  99)  not 
followed.  GledhUl  v.  Hunter,  49  L.  J.,  Ch. 
333  J  14  Ch.  D.  492  ;  42  L.  T.  392  ;  28  W.  B. 
630. 

Where  the  writ  wss  indorsed  for  declaration 
of  title,  declaration  that  a  lease  was  granted 
under  a  mistake,  recovery  of  rents  and  profits, 
and  a  receiver,  and  the  statement  of  claim 
asked  also  for  possession  : — Held,  that  this  was 
an  action  for  recovery  of  land  and  nothing  else, 
and  that  there  was  no  joinder  of  any  cause  of 
action  which  required  the  leave  of  the  court. 
Ih,  Cp.  Norwich  Cbrporation  v.  Broton,  48 
li.  T.  898. 

A  foreclosure  action  is  not  an  action  for  the 
recovery  of  land  within  the  meaning  of  the 
Bules  of  Court,  1875,  Ord.  XVII.  r.  2.  Tawell 
V.  Slate  Co,,  3  Ch.  D.  629. 

A  claim  for  a  declaration  that  a  mortgage  is 
invalid,  and  for  possession  on  that  footing,  may 
be  joined  with  an  alternative  claim  to  redeem  the 
mortgage  if  valid,  without  any  leave  under 
Ord.  XVIII.  r.  2.  Su9it  v.  Worjifold,  66  L.  J., 
Ch.  648  ;  [1896]  2  Ch.  224 ;  74  L  f.  4:56 ;  44 
W.  B.  461. 

Appliei  to  Counter-claim,  ]--The  provision  of 


I^jonetion  not  a  Separate  Canse  of  Aetion.] — 
A  purchaser  of  real  property  brought  an  action 
claiming  quiet  possession  of  the  property  pur- 
chased, and  an  injunction  to  restrain  the  defen- 
dant &om  interfering  with  such  possession  : — 
Held,  that  the  claim  for  an  injunction  was  not  a 
separate  cause  of  action,  and  could  be  joined 
with  that  for  possession  without  the  leave  of  the 
court.  Kendrick  v.  Roberts,  46  L.  T.  69  :  30 
W.  B.  365. 

A  writ  was  issued  claiming  recovenr  of  posses- 
sion of  premises ;  and  also  an  injunction  to 
restrain  nuisance  contrary  to  the  provisions  of 
the  lease,  and  damages.  Leave  of  the  court  had 
not  been  obtained  for  the  joinder  of  the  causes 
of  action: — Held,  that  the  writ  was  good  in 
form,  for  though  a  perpetual  injunction  might 
be  relief  inconsistent  with  the  terms  of  6 id. 
XVIII/r.  2,  yet  an  interlocutory  injunction 
was  within  the  terms  of  the  rule,  being  a  sub- 
stitute for  damages  which  might  be  assessed  for 
the  continuing  breach  between  the  issue  of  the 
writ  and  the  trial.  Read  v.  Wotton,  62  L.  J., 
Ch.  481 ;  ri893]  2  Ch.  171 ;  8  B.  374 ;  68  L.  T. 
209  ;  41  W.  B.  566. 

What  Olaimi  will  be  allowed  to  be  Joined.]— • 

An  action  for  the  administration  of  personal 
estate  may  be  joined  with  an  action  to  establish 
title  to  real  estate  where  the  plaintiff  claims  both 
estates  under  a  common  gift  in  the  same  will. 
Whetstone  v.  Dewis,  45  L.  J.,  Ch.  49  ;  1  Ch.  D. 
99  ;  33  L.  T.  501 ;  24  W.  B.  93. 

Leave  will  be  given  to  join  with  an  action  for 
the  recovery  of  land  an  action  for  the  recovery 
or  delivery  up  of  a  deed  relating  to  the  land ; 
also  for  the  recovery  of  personal  estate  comprised 
in  the  same  instrument.  Cook  v.  Enchinarch,  45 
L.  J.,  Ch.  504  ;  2  Ch.  D.  Ill ;  24  W.  B.  293. 

In  an  action  by  the  heir-at-law,  who  was  also 
one  of  the  next  of  kin  of  an  intestate,  against 
the  administratrix,  who  was  in  possession  of  the 
intestate's  real  estate,  leave  was  given  to  join  a 
claim  for  the  recovery  of  the  laud,  and  a  claim 
for  the  administration  of  the  estate.  Kitching  v. 
Kitching,  24  W.  B.  901. 

Leave  was  given  to  join,  with  an  action  for 
the  recovery  of  land,  a  claim  for  a  receiver. 
Allen  V.  Kennet,  24  W.  B.  845. 

Where  an  agreement  for  a  tenancy  had  failed 
and  the  plaintiff  brought  an  action  for  recovery 
of  the  hind,  and  the  defendant,  who  had  entered 
into  possession  of  the  land,  set  up  the  agreemtait 
as  a  defence ;  on  summons  brought  by  the  plain- 
tiff for  leave  to  amend  the  indorsement  on  the 
writ  by  claiming  a  valuation  which  he  alleged 
that  the  defendant  had  agreed  to  pay  on  entering 
into  possession  of  the  land,  but  had  not  paid : — 
Held,  that  the  plaintiff  had  a  right  to  claim  the 
valuation  under  the  agreement  as  an  alternative, 
in  case  he  failed  in  recovering  the  land,  and  that 
the  amendment  ahoxild  be  allowed.  Rushhrooke 
V.  Farley,  54  L.  J.,  Ch  1079 ;  52  L.  T.  572  ;  33 
W.  B.  557.     See  also  Clark  v.  Wray,  supra, 

A  mortgage  was  created  of  certain  land  by^'» 
who  subsequently  went  into  liquidation.  The 
trustee  in  the  liquidation  sold  the  equity  ol 
redemption  to  B.     An  action  was  brought  by  the 


r.  2  of  Ord.  XVII.,  that  no  cause  of  action,  except  mortgagee  against  B.  for  foreclosure.    The  seen- 

those  specified  in  that  rule,  shall,  unless  t>y  leave  rity   ^^as  insufficient,  and  it  was  necessary  to 

of  the  court,    be  joined  with  an  action  for  the  obtaiti  possession  as  soon  as  possible.     On  de- 

reooveryr  of  land,  applies  to  a  counter-claim  as  mandiiag   possession,    however,   the   mortg^e 

Com-  found  t^at  A.  was  in  possession  and  refused  to 

138 ;  go  oat^-    '^^^  mortgagee^asked  for  leave  to  amend 

I  the  v*r^'i^  ^^  *^e  action  by  adding  the  name  of  A. 


well  as  to  an  onginal  action.     Comvton^   ox 
47  L.  T.  122;    30  W.  r/scS. 
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as  a  defendant,  and  by  including,  as  part  of  the 
relief  soaght,  a  claim  for  recovery  of  posses- 
sion of  the  mortgaged  property : — ^Held,  that  the 
leave  could  not  be  granted.  Sutcliffe  v.  Wood, 
63  L.  J.,  Ch.  970  ;  60  L.  T.  705. 

A  declaration  contained  counts  for  double  rent, 
and  for  use  and  occupation.  The  court  refused 
a  rule  to  strike  out  one  of  the  two  counts. 
Tkomtoii  T.  Whitehead,  1  M.  &  W.  14  ;  4 
D.  P.  0.747;  1  Gale,  369  ;  ITyr.  &0.313;  6 
L.  J.,  Ex.  113. 

Imgnlaritj — Appearaaee — *<7resh  Step"  in 
the  Prooeedings.] — Ord.  LXX.  r.  2,  does  not 
prevent  a  defendant  who  has  appeared  to  a  writ 
ez  fade  irregular  under  Ord.  XVIII.  r.  2,  from 
applying  to  stay  proceedings.  Mulekern  v. 
Moerks  (63  L.  J.,  Q.  B.  626)  not  followed.  Bunt 
▼.  Worrfold,  65  L.  J.,  Ch.  548  ;  [1896]  2  Ch.  224  ; 
74  L.  T.  466  ;  44  W.  E.  461. 

Objeotion  by  Defence.] — The  plaintifE, 

without  obtaining  leave  of  the  court,  joined  a 
claim  for  recovery  of  land  with  other  claims.  By 
his  statement  of  claim  he  altered  his  claim  for 
relief  by  omitting  the  claim  for  recovery  of  land. 
The  defendant  by  his  defence  raised  the  objection 
that  the  writ  of  summons  was  issued  without 
leave  of  the  court : — ^Hcld,  that  the  defence  ought 
not  to  be  struck  out  as  embarrassing.  Wilnwtt  v. 
Freeliold  House  Property  Co.,  51  L.  T.  552— C.  A. 

Semble,  that  sucn  an  objection  is  properly 
pleaded  in  the  defence,  that  the  plaintiff  cannot 
cure  the  irregularity  in  his  writ  by  omitting  his 
claim  for  recovery  of  land  from  his  statement  of 
claim,  that  to  cure  the  irregularity  the  writ  of 
summons  must  be  amended,  and  that  such 
amendment  cannot  be  made  without  the  consent 
of  the  defendant.    Ih. 


e.  In  Aotions  against  Executobs,  &o. 

In  wliat  Cases.]— Semble,  that  Ord.  XYIII. 
r.  5,  refers  to  a  case  where  the  plaintiff^s  personal 
claim  is  in  respect  of  the  assets  of  the  testator  as 
such.    Johmon  v.  Burgee,  47  L.  J.,  Ch.  552. 

Where  a  plaintiff,  sues  in  her  own  right,  a 
defendant  will  not  be  allowed  to  set  up,  by  way 
of  counter-claim,  a  claim  against  the  plaintiff  as 
executrix.  Maedonald  v.  Carington.  48  L.  J., 
C.  P.  179  ;  4  C.  P.  D.  28 ;  39  L.  T.  426 ;  27 
W.  R.  153. 

In  an  action  against  executors  a  cause  of  action 
in  respect  of  a  tort  committed  by  them  in  the 
lifetime  of  the  testator  cannot  be  joined  with 
a  claim  on  a  contract  made  with  the  testator. 
WhitwoHh  V.  DarJnehire,  5  B.  198  ;  68  L.  T. 
216  ;  41  W.  R.  317. 

Time  for  takiiig  Objeotloii.]— An  action  was 
commenced  against  a  trustee  and  the  executors 
of  his  deceased  co-trustee  for  the  administration 
of  the  estate  of  a  testatrix.  The  plaintiffs  sub- 
sequently amended  their  statement  of  claim 
without  the  leave  of  the  court,  and  asked  that 
one  of  the  executors  of  the  deceased  trustee  might 
be  ordered  to  give  up  possession  of  a  certain  inn 
belonging  to  the  trust  estate.  It  was  pleaded  by 
the  defence  and  urged  at  the  trial  that  this 
pleading  was  irregular,  as  joining  two  causes  of 
action  without  leave  : — Held,  that  the  defendant 
should  have  applied  at  once  to  have  the  pleadings 
set  right,  and  the  objection  was  now  untenable. 
Derhon,  In  rtf,  Derhon  v.  Collis,  68  L.  T.  519  ;  36 
W.  B.  667. 


IV.  WRIT  OF  SUMMONS, 


a.  Form  and  Qmtente  of,  J^c, 

1.  Teste,  Date  and  Title,  126. 

2.  Names  and  Description  of  Parties,  127. 

3.  Duration  of  Writ,  129. 

4.  Indorsements,  129. 

6.  Special  Indorsement,  130. 

6.  Disclosure   by   Solicitor  and   Plaintiffs, 

139. 

7.  Solicitor's  Name  and  Address,  140. 

8.  Amendment  of  Writ,  141. 

9.  Irregularity,  144. 

b.  Tiuis  from  which  Writ  takes  Effect,  147. 
o.  Service  of  Writ. 

1.  In  General,  148. 

2.  On  Firms  and  Persons  trading  in  other 

than  their  own  Names,  152. 

3.  On  Companies— <SSt7tf  Company. 

d.  Suhttituted  Service,  158. 

e.  Service  out  of  Jurisdiction. 

1.  Since  the  Judicature  Acts. 

a.  Practice  thereon,  168. 

b.  Leave,  when  Granted,  174. 

2.  Before  the  Judicature  Acts,  189, 
/.  Indorsement  of  Time  of  Sendee,  1 95. 
g.  Renewal  of  Writ,  196. 

h.  Concurrent  Writs,  198. 

c.  Form  and  Contents  of,  &o. 

1.  Tests,  Date  and  Title. 

See  R.  S.  C,  1883,  Ord.  II.  s.  8. 

Teste.] — A  writ  of  summons  was  issued 
complying  in  all  respects  with  the  requisites 
prescribed  by  the  General  Orders  of  the  High 
Court,  with  the  exception  of  an  inaccuracy  in  the 
teste,  the  omission  being  the  name  of  the  Lord 
Chancellor:  the  words  *' witnessed  Lord  High 
Chancellor"  were  attached,  but  not  the  name 
"  Hardinge  Stanley,  Baron  Halsbury  "  : — Held, 
that  the  writ  so  issued  was  good.  McKay  v.  AU, 
66  L.  T.  832. 

A  writ  will  not  be  set  aside  because  the 
christian  name  of  the  chief  justice  is  misstated 
therein.    Folkard  v.  FUsstubbs,  1  F.  &  F.  376. 

A  copy  tested  on  a  Sunday,  and  service  thereof 
(the  writ  being  correctly  tested),  are  merely 
irregular  and  waived  by  laches.  CorraU  v. 
Foulkes,  6  D.  &  L.  590 ;  2  B.  C.  Rep.  262. 

Amendinent  of] — See  poet,  col.  141. 

Date.] — If  a  defective  writ  is  resealed,  it  ought 
to  be  dated  of  the  day  of  resealing.  Knight  v. 
Warren,  7  D.  P.  C.  663. 

A  writ  dated  on  a  Sunday  is  a  nullity,  and  the 
objection  is  not  waived  by  lapse  of  time.  Sanson 
V.  Shackelton,  4  D.  P.  C.  48  ;  1  H.  &  W.  342. 

A  mistake  in  the  year  in  the  teste,  of  the  copy 
of  a  writ,  the  writ  itself  being  right,  is  a  mere 
irregularity,  which  is  waived  if  the  defendant 
does  not  come  to  the  court  before  the  time  for 
entering  an  appearance  has  elapsed.  Edwards  y. 
Collins,  5  D.  P.  C.  227  ;  2  H.  &  W.  299. 

The  court  has  no  power  to  alter  the  date  of  a 
writ  of  summons.  Clark  v.  Smith,  2  H.  &  N. 
753  ;  27  L.  J.,  Ex.  155. 

Where  such  an  alteration  is  made  by  a  judge, 
in  order  to  prevent  the  operation  of  the  Statute 
of  Limitations,  the  defendant  does  not  waive  the 
objection  by  appearing  to  the  writ  after  notice. 
lb. 
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AmendnMxit  of.]— iS?^  post,  col.  142. 


Title.] — The  writ  of  summons  in  an  action  for 
administration  ought  to  be  intitled  in  the  matter 
of  the  estate.    JEyre  v.  Oia?,  24  W.  R.  317. 

8.  Names  and  Desorlption  of  Parties. 

Hamei  of  Plaintiib.]— If  a  name  on  the  face  of 
the  writ  is  naught  or  uncertain,  the  writ  is  bad. 
WaUter  v.  Parkins,  2  D.  &  L.  982 ;  14  L.  J.,  Q.  B. 
214  ;  9  Jur.  665. 

A  variation  in  the  spelling  of  a  plaintiffs 
name  in  a  single  letter  between  the  writ  and  the 
subsequent  proceedings  is  immatmaL  Leatlier- 
barrow  v.  Ward,  5  Jur.  388. 

The  plaintifb  sued  by  the  name  of  "The 
National  Bank  of  St.  Chflj*les  " ;  the  name  given 
by  the  charter  of  the  King  of  Spain  was  "  The 
Bank  of  St.  Charles "  : — ^Held,  no  variance,  the 
bank  being  in  fact  a  national  one.  Bank  of  St. 
Charles  v.  De  Bemales,  1  Car.  &  P.  569  ;  R.  &  M. 
190.  S.  P.,  Alivon  v.  Fumival,  1  C.  M.  &  R. 
277,  296  ;  4  Tyr.  751 ;  3  L.  J.,  Ex.  241. 

PlaintiiTi  AddroM.I— The  provisions  of  Ord. 
IV.  r.  1,  of  the  Rules  of  the  Supreme  Court,  1883, 
that  the  address  of  the  plaintiff  shall  be  indorsed 
upon  the  writ  of  summons,  require  that  the 
address  of  the  plaintiff's  residence  shall  appear 
upon  the  writ,  and  are  not  satisfied  by  an  inaorse- 
ment  of  the  address  of  his  place  of  business. 
Stoy  v.  Beet,  59  L.  J.,  Q.  B.  310  ;  24  Q.  B.  D.  748  ; 
63  L  T.  49  ;  38  W.  R.  683— C.  A. 

In  a  writ  of  summons  it  is  necessary  to  state 
truly  the  residence  of  the  plaintiff  ;  the  business 
address  of  the  plaintiff  not  being  enough.  Kar- 
peles  V.  Friedlander,  53  J.  P.  264. 

t 

Kamei  of  Befendaata.] — Every  writ  must 
have  the  full  title  of  the  action,  including  the 
names  of  all  the  defendants,  but  need  only  be 
directed  to  the  particular  defendant  or  defen- 
dants intended  to  be  served  therewith.  TraiU  y. 
Porter,  1  L.  R.,  Ir.  60. 

A  writ  described  a  defendant  as  **  The  Right 
Honorable  Baron  Suffield,"  his  true  description 
being  "The  Bight  Honorable  Edward  Vernon 
Harbord,  Baron  Suffield."  The  court  refused 
to  set  aside  the  writ  on  that  ground.  Wells  v. 
Smffield  CLord),  6  D.  &  L.  177  ;  4  C.  B.  750. 

The  describing  in  the  writ  and  declaration  a 
party  to  the  suit  by  the  initials  only  of  his 
christian  name  must  be  treated  as  a  misnomer. 
Rust  v.  Kennedy,  4  M.  &  W.  586  ;  7  D.  P.  C.  199 ; 
8  L.  J.,  Ex.  85  ;  3  Jur.  198. 

A  writ  was  set  aside  where  the  defendant's 
christian  name  was  omitted  and  an  initial  only 
was  given.    Murphy  v.  Cheevers,  15  W.  B.  1061. 

Where  a  party  has  been  sued  by  a  wrong  name, 
the  title  of  the  cause  cannot  be  changed  until  an 
appearance  has  been  entered  by  him  stating  his 
true  one.  Borthwiok  v.  Bavensoroft,  5  M.  &  W. 
81;  7D.  P.  C.  393;  8  L.  J.,  Ex.  160 ;  3  Jur. 703. 

A  variance  in  the  name  of  a  defendant  in  a 
writ,  where  it  is  idem  sonans  with  the  real  name 
is  not  material.  Webb  v.  Lawrence^  2  D.  P.  C. 
81 ;  1  C.  &  M.  806  ;  3  Tyr.  906. 

Addition  of  Befendaata.] — ^No  addition  having 
been  given  to  the  defendant,  either  in  the  recital 
of  the  writ  or  in  the  subsequent  part  of  the 
declaration,  the  defendant  pleaded  the  Statute  of 
Additions  (1  Hen.  5)  in  abatement,  and  prayed 
judgment  of  the  declaration : — The  court  held  the 


plea  a  nullity,  and  gave  leave  to  the  plaintiff  to 
sign  judgment.  Gray  v.  Sidneff,  3  Bos.  k.  P.  395. 
The  addition  of  a  defendant  need  not  be  in- 
serted. It  is  sufficient  to  state  his  residence. 
MorrU  v.  Smith,  2  C.  M.  &  R.  120  ;  3  D.  P.  C. 
698  ;  5  Tyr.  523  ;  1  Gale,  103 ;  4  L.  J.,  Ex.  184. 

Addresf  of  Defendant  J— A  writ  in  Form  1, 
App.  A,  Part  1,  to  the  Rules  of  1883,  with  the 
exception  that  no  address  was  inserted  as  tliat  of 
the  defendants,  was  issued  against  a  foreig:n 
company  having  no  place  of  business  in  this 
country,  and  was  served  at  Dover  on  one  of  the 
managing  directors  of  the  company,  who  was. 
temporarily  there  on  business  connected  with 
the  company : — Held,  that  the  writ  must  be  set 
aside.  27i«  TT.  A.  Seholten,67  Ij,J,,F.4;  la 
P.  D.  8;  58L.T.91;  36  W.R.659;  6A8p.M.C. 
244. 

A  writ  issued  against  a  foreign  company  having' 
no  office  within  the  United  Kingdom  must  be  in 
the  Form  No.  5  or  No.  6  of  Part  1  of  the 
Appendix  to  the  Rules  of  1883.  A  writ  in  Form 
No.  2  issued  against  a  foreign  company  having 
no  offices  in  the  United  Kingdom  will  be  set 
aside.  Sedgwiok  v.  Yedras  MiniTUf  Co.,  35  W.  B. 
780. 


Soffleionoy  ol] — A  writ  of  summons  is 


not  invalidated  by  the  fact  that  the  defendant  is 
described  in  it  as  of  a  place  in  England,  which 
he  periodically  visits  in  the  course  of  his  business, 
although  his  sole  residence  and  place  of  business 
are  out  of  the  jurisdiction.  Smith  v.  Hamm^md, 
65  L.  J.,  Q.  B.  477 ;  [1896]  1  Q.  B.  571 ;  74  L.  T. 
590 ;  44  W.  R.  478. 

Doforiptlon  of  Defendant*!  Beiidenoa.  I — New- 
castle-upon-Tyne, in  the  county  of  Northumber- 
land, is  a  sufficient  description  of  a  defendant's 
residence  in  a  writ  since  2  &  3  WiU.  4,  c.  64, 
by  schedule  O  26  of  which  Newcastle-npon- 
Tyne  is  made  to  comprise  certain  townships  that 
are  not  within  the  town  and  county  of  the  town. 
Bippon  V.  Dawson,  5  Ring.  (N.q.)  206 ;  7  Scott, 
145  ;  7  D.  P.  C.  247  ;  1  Arn.  470  ;  8  L.  J.,  C.  P. 
102. 

It  is  sufficient  if  a  defendant  is  described  as  of 
his  last  supposed  residence.  Norman  v.  Winttn-,, 
7  Scott,  251 ;  5  Bing.  (N.C.)  279  ;  7  D.  P.  C.  304  ; 
1  Am.  511 ;  8  L.  J.,  C.  P.  179  ;  3  Jur.  147. 

**  Yorkshire  "  is  a  good  description  of  a  defen- 
dant's residence,  although  he  resides  at  the  town 
of  Kingston-upon-Hull,  if  he  may  be  supposed  to 
be  resident  in  the  former  county.  Jelks  v.  Fry, 
3  D.  P.  0.  37. 

If  a  writ  is  directed  to  A.  B.,  of  S.  in  the 
county  of  Kent,  **  but  to  be  heard  of  at  Peelers 
Coffee-house  in  the  city  of  London,'*  service  of  a 
copy  in  London  is  bad,  and  will  be  set  aside, 
though  the  latter  part  of  the  description  is 
correct.  Simpson  v.  Bamsay,  D.  &  M.  396 ;  5 
Q.  B.  371 ;  13  L.  J.,  Q.  B.  91 ;  8  Jur.  288. 

The  copy  of  a  writ  served  on  a  defendant, 
described  him  as  "  J.  S.,  late  of  B.,  in  the  county 
of  York,  but  now  in  the  castle  in  the  city  oif 
York "  : — Held,  insufficient,  it  not  being  shewn 
that  there  was  not  a  place  called  **  the  castle  *' 
within  the  city  of  York,  though  it  was  sworn 
that  York  Castle  is  in  the  county  of  York. 
Balman  v.  Sharp,  16  M.  &  W.  93 ;  16  L.  J., 
Ex.  39. 

So,  where  a  writ  described  a  defendant  as 
"  Edmund  Garbett,  of  Wellington,  in  the  county 
of  Salop,  but  now  of  Middlesex."     Downes  t* 
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Oarbett,  2  D.  &  L.  945 ;  14  L.  J.,  Q.  B.  216 ;  9 
Jur.  690. 

A  defendant's  place  of  residence  described  as 
of  "  Clapham,  in  the  county  of  Sarrey,"  is  suffi- 
cient. Tbulmin  t.  Bawditch,  2  B.  C.  Bep.  89 ;  11 
Jur.  455. 

The  description  of  the  residence  of  a  defendant 
in  a  writ  is  immaterial.  Windham  ▼.  Fenwich, 
11  M.  &  W.  102  ;  2  D.  (Hi).)  783  ;  12  L.  J.,  Ex. 
183 ;  7  Jur.  401. 

Where  a  defendant  was  described  as  "  B.  8.,  of 
the  city  of  London" : — ^Held,  tiiat  the  description 
was  insufficient,  although  It  was  stated  in  the 
affidayits  that  some  time  before  the  issuing  of  the 
writ  he  had  abandoned  his  house,  and  had  no 
regular  place  of  abode.  Cotton  t.  Sawyer^  10 
M.  &  W.  328  ;  2  B.  (N.S.)  810  ;  11  L.  J.,  Ex.  307. 

The  2  Will.  4,  c.  39,  s.  1,  required  the  actual  or 
supposed  residence  of  a  defendant  to  be  stated 
in  every  writ  of  summons ;  but,  in  either  case, 
the  place  must  be  correctly  described.  King  t. 
HoAini,  2  D.  &  L.  637 ;  13  M.  &  W.  685 ;  14 
L.  J.,  Ex.  106  ;  9  Jur.  286. 

The  omission  of  the  name  of  the  county  in  the 
description  in  the  writ  of  the  defendant's  resi- 
dence was  merely  an  irregularity  which  was 
waived,  if  not  made  the  subject  of  an  application 
within  a  reasonable  time.  Rou  v.  Gandell,  6 
D.  &  L.  698  ;  7  C.  B.  766  ;  18  L.  J.,  C.  P.  224  ; 
13  Jur.  941. 

In  a  writ  against  a  company  completely  rois- 
tered under  7  &  8  Vict.  c.  110,  it  is  irregular  to 
describe  their  supposed  address  as  "  now  or  late 
carrying  on  business  in  King  William-street,  in 
the  city  of  London."  PUhrow  v.  PUhrow,  4 
Railw.  Cas.  683 ;  3  C.  B.  730  ;  4  D.  &  L.  450 ;  16 
L.  J.,  C.  P.  11. 


8,  Duration  of  Writ. 

By  Bules  of  Supreme  Court,  1883,  Ord.  VIII. 
r.  1,  no  original  writ  of  twnmont  shall  he  in  force 
for  more  than  twelve  month*  from  the  day  of  the 
date  thereof  J  including  the  day  ofstioh  date;  but 
if  any  defendant  therein  named  shall  not  have 
been  served  therewith,  the  plaintiff  may  apply 
for  leave  to  renew  the  writ. 

A  defendant  who  has  been  served  with  a  writ 
after  it  has  expired  should  apply  to  set  aside  the 
writ,  and  not  treat  it  as  a  nullity.  Hamp  v. 
WarreJi,  3  D.  &  L.  768 ;  10  M.  &  W.  103 ;  12 
L.  J.,  Ex.  215  ;  7  Jur.  156. 


4.  Indorsementa. 

Claim  against  Separata  Estate  of  Xarried 
Woman— Husband  sned  as  Tmstoo  of  Separate 
Estate.]— Where  a  plaintiff  seeks  to  enforce  a 
claim  against  the  separate  estate  of  a  married 
woman,  the  writ  should  be  indorsed  with  a  claim 
for  that  rdief .  Where  the  husband  is  sued  as 
trustee  of  separate  estate  of  his  wife  vested  in 
him,  as  well  as  in  his  personal  capacity,  the  claim 
against  him  as  such  trustee  should  be  made 
expressly  in  the  indorsement.  JHxon  v.  Dougan, 
8  L.  B.,  Ir.  211. 

Claim  for  Injunction.] — ^A  plaintiff  should 
indorse  his  writ  with  a  claim  for  an  injunction 
or  for  a  receiver  when  the  obtaining  of  either  is 
a  substantial  object  of  his  action.  Coleboume  v. 
Culfibourne,  46  L.  J.,  Ch.  749  ;  1  Ch,  D.  690  ;  24 
W.  B.  236. 

VOL.   XI. 


Claim  for  Intoroit— Demand  in  Writing.]— 
A  claim  for  interest  made  in  a  writ  for  the  first 
time  is  not  such  a  demand  in  writing  of  interest 
as  is  required  by  s.  28  of  3  &  4  WilL  4,  c  42. 
Bhymney  By.  v.  Bhymney  Iron  Co.,  59  L.  J., 
Q.  B.  414  ;  25  Q.  B.  D.  146 ;  63  L.  T.  407  ;  88 
W.  B.  764--C.  A. 

Amount  of  Debt  and  Costs.]— Beg.  Gen.  of 
H.  T.  2  WilL  4,  r.  11,  which  required  the  indorse- 
ment, upon  process  for  payment  of  a  debt,  of  the 
amount  of  debt  and  costs,  did  not  apply  to 
actions  qui  tam  for  penalties.  Hobbs  v.  Xoung, 
2  D.  &  L.  474  ;  14  L.  J.,  Q.  B.  4  ;  8  Jur.  1029. 

In  an  action  to  recover  penalties  for  bribery 
under  the  Municipal  Corporations  Act,  it  wa^ 
not  necessary  to  indorse  the  amount  of  4«bt 
and  costs  upon  the  writ.  Daises  v.  Lloyd,  3 
M.  &  W.  69  ;  6  D.  P.  C.  173  ;  7  L.  J.,  Ex.  88 ;  1 
Jur.  897. 

A  stack  of  hay  was  sold  by  the  defendant  to' 
the  plaintiff,  with  liberty  to  keep  it  on  the 
defendant's  premises  for  a  certain  time ;  the  hay 
was  seized  as  a  distress  before  the  expiration  of 
that  time  : — ^Held,  that  it  was  not  necessary  to 
indorse  on  the  writ  sued  out  for  the  above  cause 
of  action  the  amount  of  debt  and  costs.  Perry 
V.  Patehett,  1  C.  M.  &  B.  87 ;  2  D.  P.  C.  667  ;  4 
Tyr.  926  ;  8  L.  J.,  Ex.  353. 

An  indorsement,  that  **the  plaintiff  claims 
50Z.  for  debt,  and  —  I.  for  costs,"  is  irregular. 
Truslave  v.  Whiteohwch,  1  Scott  (n.b.)  415  ;  1 
Man.  k,  G.  426  ;  8  D.  P.  0.  887  ;  4  Jur.  722. 

An  indorsement  claiming  a  sum  for  principal 
and  interest  should  either  state  the  amount  of 
the  interest  or  the  date  from  which  it  is  to 
be  calcuUted.  Bardell  v.  Miller,  6  G.  B.  738  ; 
6  D.  &  L.  721  ;  18  L.  J.,  C.  P.  249.  FUiaerald  v. 
Boans  or  Curtis,  6  Scott  (K.B.)  55  ;  5  Man.  k  G. 
207  ;  2  D.  (11.8.)  916  ;  12  L.  J.,  C.  P.  138.  Chap- 
man V.  Becke,  3  D.  ac  L.  360  ;  15  L.  J.,  Q.  B.  5 ; 
9  Jur.  1012. 

The  following  indorsement  is  insufficient : — 
'*The  plaintiff  claims  1021.  5s.,  and  interest 
thereon,  at  5  per  cent  per  annum,  from  the  31st 
of  March  (not  saying  what  March)  tiU  payment, 
for  debt,  and  21.  2s.  for  costs."    lb. 

But  it  is  not  necessary  to  state  the  rate  of 
interest  demanded ;  it  will  be  intended  to  be  61, 
per  cent.    Allen  v.  Bussey,  4  I).  &  L.  430. 

A  writ  indorsed  in  this  form,  "  The  plaintiff 
claims  50Z.  for  debt,  with  interest  from  the  25fli 
of  May  last,  and  21.  for  costs,"  is  regular.  Sealey 
V.  Hea/me,  3  D.  P.  C.  196. 

The  objection  is  waived  by  omitting  to  apply 
to  set  aside  the  writ  in  time.  Fryer  y.  Smith, 
1  D.  &  L.  75  ;  6  Scott  (n.b.)  658  ;  12  L.  J.,  C.  P. 
223  ;  7  Jur.  973. 

The  form  of  indorsement  prescribed  by  the 
Summary  Procedure  on  the  Bills  of  Exchange 
Act  (18  k.  19  Vict.  c.  67)  may  be  altered  by 
inserting  a  claim  for  costs,  and  the  blank  before 
"  days  "  may  be  filled  up  with  "  four."  Bobinson 
y.  Cotterell,  11  Ex.  476  ;  25  L.  J.,  Ex.  3  ;  1  Jur. 
(N.B.)  1113  ;  4  W.  B.  127. 

Indorsement  of  Costs.]  —  It  is  irregular  to 
indorse  a  writ  of  summons  with  an  excessive 
amount  for  costs,  and  such  a  writ  wiU  be  set 
aside.    Jacobs  v.  Monch,  12  L.  B.,  Ir.  373. 

6.  Special  Indorsemont. 

Eqniyalent  to  a  Pleading.] — A  writ  specially 
indorsed  in  lieu  of  a  statement   of   claim  is 
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equivalent  to  an  ordinary  pleading.  Bobertson 
V.  Howard,  47  L.  J.,  C.  P.  480 ;  3  0.  P.  D.  280  ; 
38  L.  T.  715  ;  26  W.  R.  683. 

Snfleienoy  o£] — ^A  writ  is  specially  indorsed 
within  the  meaning  of  OnL  III.  r.  6  and  Ord. 
XIV.  if  the  indorsement  gives  sufficiently 
specific  particulars  to  bring  to  the  mind  of  the 
defendant  knowledge  as  to  what  the  plaintiff's 
clahn  is.    Bickers  v.  SpeigJtt,  infra. 

Common   Law  Prooodnro  Aot,  18A8, 

s.  25.]  —  Per  Bramwell,  L.J. :  —  Any  special 
indorsement  that  would  have  been  sufficient 
under  the  Common  Law  Procedure  Act,  1852, 
8.  25,  is  sufficient  under  r.  6  of  Ord.  III.  and 
Ord.  XIV.  Aston  v.  Hurwitz,  41  L.  T.  621— 
O.A. 

Any  indorsement  which  would  have  been  a 
sufficient  special  indorsement  within  the  meaning 
of  s.  25  of  the  Common  Law  Procedure  Act,  1852, 
to  entitle  the  plaintiff  to  judgment,  under  s.  27, 
in  default  of  appearance,  is  a  special  indorse- 
ment within  the  meaning  of  Ord.  III.  r.  6  and 
Ord.  XIV.  Bickers  v.  Speight,  68  L.  J.,  Q.  B. 
42  ;  22  Q.  B.  D.  7  ;  37  W.  B.  139. 

Olaim  for  Iijanotioii  and  Xonoy  roooiyed.] — 

The  plaintiff,  a  barrister,  issued  his  writ  on  the 
30th  August,  1879,  indorsed  for  an  injunction 
and  other  relief,  and  for  payment  of  a  sum  of 
1,000Z.  alleged  to  have  been  received  by  the 
defendant  as  his  solicitor. .  On  the  12th  December, 
1879,  the  plaintiff  was  ordered  to  deliver  a  state- 
ment of  daim  on  or  before  the  12th  January. 
On  the  10th  January  he  delivered  a  statement 
of  claim  in  person  ;  on  the  12th  his  solicitor,  who 
had  been  that  day  served  with  a  summons  to 
set  aside  the  statement  of  claim  for  irregularity, 
delivered  a  notice  that  his  claim  appeared  by  the 
indorsement  on  the  writ  in  the  form  prescribed 
by  Old.  XXI.  r.  4  : — Held,  that  the  writ  was  not 
specially  indorsed  within  the  meaning  of  Ord.  III. 
r.  6,  and  the  statement  of  claim  delivered  by  the 
solicitor  must  be  set  aside.  Teatman  v.  Siufw, 
12  L.  T.  502  ;  28  W.  B.  674. 

Part  Uqnidatod  —  Part  Fnliqnidatod.]— A 
writ  cannot  be  specially  indorsed  for  a  demand 
partly  liquidated  and  partly  unliquidated. 
Rogers  v.  Hunt,  10  Ex.  474  ;  3  C.  L.  B.  174  ;  24 
L.  J.,  Ex.  23 ;  18  Jur.  1084  ;  3  W.  B.  72. 

A  writ  which  claims  payment  of  a  sum  which 
is  in  dispute,  besides  payment  of  a  liquidated 
demand,  is  not  specially  indorsed  so  as  to  entitle 
the  plaintiff  to  judgment  under  Ord.  XIV.  for 
the  liquidated  demand.  Clarke  v.  Berger^  36 
W.  B.  809. 

Condition  Prooodent — ^Ko  Ayerment  of  Porform- 
aaoo.l  —  The  defendant  agreed  to  pav  2101.  to 
the  plaintiff  if  he  would  deliver  to  the  defen- 
dant s  husband  certain  biUs  of  exchange.  In  an 
action  to  recover  the  210Z. : — Held,  that,  although 
the  writ  did  not  aver  performance  of  the  con- 
dition precedent,  it  was  a  good  special  indorse- 
ment. Bradley  v.  Chamherlyn,  [1893]  1  Q.  B. 
439  ;  5  B.  185  ;  68  L.  T.  413  ;  41  W.  B.  300. 

Aiiignmont  of  Debt.] — ^A  writ  of  summons 
was  indorsed  with  a  claim  for  a  sum  of  money 
due  from  the  defendant  to  the  plaintiff  under  an 
assignment ;  this  assignment,  the  terms  of  which 
were  set  out,  was  a  request  to  the  defendant  to 
pay  to  the  plaintiff  a  sum  due  from  the  defen- 
dant to  the  assignor  under  an  I.O.U.  of  a  certain 


date,  signed  by  the  defendant.  The  indorse- 
ment did  not  give  any  particulars  of  the  circum- 
stances under  which  tne  I.O.U.  was  originally 
given  : — ^Held,  that  the  indorsement  was  a  suffi- 
cient special  indorsement  under  Ord.  III.  r.  6. 
Bickers  v.  Speight,  58  L.  J.,  Q.  B.  42  ;  22  Q.  B.  D. 
7 ;  37  W.  B.  139. 

The  indorsement  upon  a  writ  of  summons 
stated  that  the  plaintiff's  claim  was  for  a  certain 
sum  for  principal  and  interest  due  to  him  as 
the  assignee  of  a  mortgage  debt  due  from  the 
defendant,  but  did  not  state  that  express  notice 
in  writing  of  the  assignment  was  given  to  the 
defendant : — Held,  that  the  writ  was  specially 
indorsed  within  Ord.  III.  r.  6,  and  that,  therefore, 
leave  could  be  given  to  enter  final  judgment 
under  Ord.  XIV.  r.  1.  Satchwell  v.  Clarke,  66 
L.  T.  641— C.  A. 

BUls  of  Xxohaago— Szpeniof  of  Voting.]— 

In  an  action  on  a  bill  of  exchange  the  writ  was 
specially  indorsed  with  a  claim  for  the  amount 
of  the  bill,  and  also  2s,  9d.  "bank  charges"  : — 
Held,  that  by  the  expression  *'bank  charges" 
expenses  of  noting  were  referred  to,  and  that  as 
expenses  of  noting  are  made  liquidated  damages 
by  s.  57  of  the  Bills  of  Exchange  Act,  1882,  this 
was  a  good  special  indorsement.  BandoY.  Bod^it, 
62  L.  J.,  Q.  B.  339  ;  [1893]  1  Q.  B.  318 ;  5  R. 
183 ;  68  L.  T.  90 ;  41  W.  B.  285.  S.  P.,  Lawrence 
V.  Waicocks,  61  L.  J.,  Q.  B.  519  ;  [1892]  1  Q.  B. 
696  ;  66  L.  T.  511 ;  40  W.  B.  419—C.  A. 

Where  the  special  indorsement  on  a  writ  of 
summons  included  an  item  for  the  expenses 
of  noting  a  dishonoured  promissory  note,  the 
court  refused  to  give  the  plaintiff  liberty  to  sign 
final  judgment  under  Ord.  XIII.  r.  1.  Shelly  ▼. 
McEenna,  6  L.  B.,  Ir.  24. 

A  plaintiff  cannot  sig^  final  judgment  for 
want  of  appearing  to  a  writ  specially  indorsed, 
claiming  tne  expense  of  noting  and  commission 
on  a  bill  of  exchange,  the  same  being  unliqui- 
dated damages.  Jtogers  v.  Hunt,  10  Ex.  474  ; 
3  C.  L.  B.  174  ;  24  L.  J.,  Ex.  23  ;  18  Jur.  1084  ; 
3  W.  B.  72. 

The  particulars  in  the  indorsement  of  a  writ 
for  the  balance  claimed  to  be  due  on  an  account 
stated  included  a  sum  of  2s.  6d,  for  noting  a 
dishonoured  bill  of  exchange.  On  a  motion  to 
mark  final  judgment  under  Ord.  XIII.  r.  1,  it 
appeared  that  the  defendant  had  made  an 
arrangement  in  bankruptcy  for  a  composition, 
payable  by  instalments  and  secured  by  his 
promissory  notes,  and  that  the  amount  ascer- 
tained as  due  to  the  plaintiffs  in  the  arrange- 
ment matter  included  the  charge  for  noting 
mentioned  in  the  indorsement  on  the  writ ;  the 
composition  payable  to  them  being  calculated 
accordingly,  and  composition  notes  passed  to 
them  for  it,  and  the  notes  not  being  paid,  the 
plaintiffs  now  sued  for  their  original  debt : — 
Held,  that  the  plaintiffs'  claim  was  for  a  liqiai« 
dated  demand,  and  that  they  were  entitled  to 
mark  judgment.  Northern  Bank  v.  Chapm^m 
6L.B.,Ir.25.  ^       ^ 

A  special  indorsement  on  a  writ  of  8umn:^o^ 
claimed  49Z.,  and  stated  the  particulars  ^^^^k 
dates  and  amounts  to  be  **  to  goods "  ;  it  f^ 
contained  an  item  for  "  bank  draft  returTig^ 
which  was  entered  both  on  the  debit  and  f»rod'> 
side  of  the  particulars,  and  it  further  containM 
a  sum  for  "  notary  charges  on  same  "  :-— ^rfS 
sufficient  indorsement  under  r.  6  of  O^^  tt? 
to  entitle  the  plaintiff  to  sign  iadirmenV  «  i 
r.  1  of  Ord.  XIV.    Smith  v.  Wilson,  ^^  J^y 
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of  the  property  mortgaged,  a  writ  cannot  be 
specially  indorsed  with  a  liquidated  sum  under 
Ord.  III.  r.  6,  to  recover  any  mortgage  interest 
unpaid.  Poulett  v.  Hill,  62  L.  J.,  Ch.  466  ; 
[1898]  1  Ch.  277 ;  2  B.  288  ;  68  L.  T.  476  ;  41 
W.  B.  603— C.  A. 

A  writ  which  claims  foreclosure  or  sale  and  a 
receiver,  besides  payment  of  the  debt  and  interest, 
is  not  specially  indorsed  so  as  to  entitle  the  plain- 
tiff to  summary  judgment  on  the  claim  for  debt 
and  interest.  Imb^'Terry  v.  Carvery  56  L.  J., 
Ch.  716  ;  34  Ch.  D.  606  ;  66  L.  T.  91 ;  35  W,  B. 
328. 

Debt  or  Liquidated  Demand.]  —  A  writ 
indorsed  to  recover  money  paid  by  the  plaintiff 
as  the  defendant's  surety  for  his  use  and  at  his 
request,  is  specially  indorsed,  being  a  liquidated 
demand.  Borland  v.  Ourry,  4  L.  B.,  Ir.  273 — 
C.  A. 

A  writ  indorsed  for  a  balance  due  on  a  build- 
ing contract  and  a  sum  for  extra  work  is  specially 
indorsed.    Meade  v.  MouUlott,  4  L.  B.,  Ir.  207. 

A  claim  for  work  and  labour  upon  a  quantum 
meruit  is  a  debt  or  liquidat^l  demand  in  money 
within  Ord.  III.  Stepliejuon  v.  Weir,  4  L.  B., 
Ir.  369. 

Arreari  of  Alimony  pendente  lite.] — ^A 

claim  for  arrears  of  alimony  pendente  lite  is  not 
a  claim  for  a  '^debt  or  Uquidated  demand  in 
money  "  within  the  meaning  of  Ordi  III.  r.  6  so 
as  to  entitle  the  plaintiff  to  apply  for  judgment 
under  Ord.  XIV.  r.  1.  Bailey  v.  Bailey ,  13 
Q.  B.  D.  855— C.  A.  Affirming  53  L.  J.,  Q.  B. 
583 ;  50  L.  T.  722  ;  32  W.  B.  856. 

Ooodf  sold.] — To  obtain  leave  to  sign  final 
judgment  undfer  Ord.  XIV.,  the  writ  must  be 
specially  indorsed  with  the  particulars  of  the 
plaintiff's  claim ;  and  where  the  action  is  for  the 
price  of  goods  sold,  the  dates  and  amounts  of 
the  consignments  or  supplies  should  be  given. 
ParvaiU  Frkres  v.  Biokinson,  38  L.  T.  178  ;  26 
W.  B.  479. 

A  writ  was  indorsed,  "  The  plaintiff's  claim  is 
2,3232.  4*.  7rf.,  being  75  per  cent,  of  the  invoice 
price  of  goods  supplied  by  the  plaintiffs  to  the 
defendant    under   an   agreement   entered  into 
between  the  plaintiffs  and  the  defendant,  in  or 
about  March,  1877,  whereby  the  plaintiffs  agreed 
to  consign  the  goods  to  the  defendant  for  fur- 
ther consignment  by  the  defendant  to  Austraha, 
the  75  per  cent,  to  be  paid  by  the  defendant  in 
cash  on  receipt  of  the  goods  * : — ^Held,  that  this 
was  insufficient  to  enable  the  plaintiffs  to  siga 
final  judgment  under  Ord.  XIV,      I^- 

A  claim  for  a  named  sum  as  tlie  balance  due 
for  the  price  of  goods  sold  with  particulars  as  to 
dates  and  the  goods  sold  is  a  special  ^^^^^ 
ment.    MoCawley  v.  Camphell^  ^  ^'  ^•» 
— — 0.  A. 

Sharei  eoldO-A  writ  was    indorsed  ^^^^  * 
claim  for  a  certain  sum,  being  l>alance  due  w^^ 
money  paid  for  purchase  of  shares  ^^^^^^  Lo. 
tain  dates,  "an  account  of  which  has  P^®^  "p^t 
dered  ":-Held,  a  suflScient  special  i£^^I!^^'S> 
under  r.  6  of  Ord.  III.  to  empower  the  court  to 

allow  judgment  to  be  signed,  or  S^^^/T^Z  U 
defend  under  Ord.  XIV.     Akan  v.  ^^^rvo^^y » 
L.  T.  621— C.  A. 
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writ,  claimed  to  have  a  legacy  of  2,760Z.,  be- 
queathed bj  the  will  of  John  Brogden,  **  which 
has  remained  unpaid  by  reason  of  a  breach  of 
trust  on  the  part  of  the  defendants,  and  which 
is  now  due  from  them  upon  a  trust,"  paid  by 
the  defendants,  with  interest  thereon  at  4 
per  cent,  per  annum,  from  the  12th  of  April, 
1885.  John  Brogden,  by  his  will,  directed  that 
interest  at  the  rate  of  4  per  cent,  per  annum 
should  be  paid  on  this  legacy  from  the  death  of 
his  wife ;  she  died  on  the  12th  of  April,  1885. 
On  an  application  by  the  plaintiffs  for  leave  to 
enter  final  judgment  against  the  defendants  for 
the  amount  of  principal  and  interest  due  in 
respect  of  the  legacy  : — Held,  that  the  writ 
claimed  the  interest  payable  under  the  will,  and 
did  not  claim  interest  by  way  of  damages  arising 
out  of  a  breach  of  trust ;  and,  therefore,  that  the 
writ  was  specially  indorsed  within  the  meaning 
of  Ord.  III.  r.  6.  ffamilton  v.  Brogden,  60  L.  J., 
Ch.  88. 

Interest — Contraet  expreu  or  implied.] — Ord. 
XIV.  applies  only  when  the  defendaoit  has 
appearea  to  a  writ  specially  indorsed  under  Ord. 
III.  r.  6,  which  applies  only  to  cases  in  which 
the  demand  which  the  plaintiff  seeks  to  recover, 
whether  or  not  it  be  made  up  in  part  of  interest, 
is  a  liquidated  demand — ^in  other  words,  to  cases 
in  which  the  interest  is  payable  under  a  contract, 
and  not  by  way  of  unliquidated  damages.  A 
claim  for  interest  cannot  be  made  on  a  specially 
indorsed  writ,  if  it  is  not  due  by  contract,  or  if  a 
defiaite  sum  is  not  claimed  in  respect  thereof. 
A  statement  of  claim  which  demands  interest 
but  shews  no  liability  to  pay  it  is,  upon  general 
principles,  defective,  as  it  is  important  that  a 
man  who  is  to  be  proceeded  against  summarily 
for  judgment  should  know  exactly  how  much  he 
has  to  pay  if  he  wishes  to  stay  the  action,  and 
should  not  be  called  upon  to  take  the  risks  of 
calculation.  A  daim  for  interest  from  the  date 
of  the  writ  till  payment  or  judgment  is  an 
essential  part  of  tne  indorsement  of  the  writ, 
although  it  comes  after  the  signature  of  the 
plaint^s  solicitors,  at  the  foot  of  the  plaintiff's 
particulars  ;  and  such  a  claim  for  interest,  to  be 
capable  of  being  made  on  a  specially  indorsed 
writ,  must  comply  with  the  requirements  of  a 
special  indorsement — ^namely,  first,  it  must  shew 
that  the  interest  is  claimed  as  being  due  by 
contract ;  secondly,  a  definite  sum  is  claimed. 
Sheba  Oald  Mining  Co,  v.  Trub^hawe^  61  L.  J., 
Q.  B.  219  ;  [1892]  1  Q.  B.  674  ;  66  L.  T.  228  ;  40 
W.  B.  381. 

A  specially  indorsed  writ,  in  which  interest  is 
claimed  on  the  sum  sought  to  be  recovered,  is 
bad  unless  the  indorsement  itself  shews  on  the 
face  of  it  that  such  interest  is  payable  either 
by  statute  or  under  any  contract  between  the 
parties.  Gold  Ores  Reduction  Co.  v.  Parr,  61 
L.  J.,  Q.  B.  522  ;  [1892]  2  Q.  B.  14  ;  66  L.  T. 
687  ;  40  W.  B.  526. 

A  writ  of  summons  in  which  an  unspecified 
sum  for  interest  up  to  the  date  of  payment  or  of 
signing  judgment  is  claimed  is  not  a  specially 
indorsed  writ  within  the  meaning  of  Ord.  III. 
r.  6,  so  as  to  make  the  provisions  of  Ord.  XIV. 
r.  1  applicable.  Wilk*  v.  Wood,  61  L.  J.,  Q.  B. 
616 ;  [1892]  1  Q.  B.  684  ;  66  L.T.520  ;  40  W.  B. 
418— C.  A. 

The  indorsees  of  promissory  notes,  which  had 
not  been  met.  Issued  a  writ  indorsed  with  the 
sum  due  and  interest  up  to  date;  and  added 
the  following  claim  :  ^^  The  plaintiff  also  claims 


interest  at  the  rate  of  5  per  cent,  per  annum 
till  payment  or  judgment  : — ^Held,  that  under 
s.  57  of  the  Bills  of  Exchange  Act,  1882,  interest 
down  to  judgment  was  properly  claimed  as 
liquidated  damages ;  that  the  writ  was,  there- 
fore, specially  indorsed  within  Old.  III.  r.  6,  and 
the  plaintiff  was  entitled  to  sign  final  judgment 
upon  it  under  Ord.  XIV.  r.  1.  L(mdon  and  Uni- 
vertaX  Bank  v.  Claneartfj  61  L.  J.,  Q.  B.  225 ; 
[1892]  1  Q.  B.  689  ;  66  L.  T.  798  ;  40  W.  B.  411. 
The  holders  of  a  bill  of  exdiange  which  had 
been  dishonoured  issued  a  writ  against  the 
acceptor,  indorsed  with  the  sum  doe,  and  claim- 
ing ibe  expenses  of  noting  and  interest  thereon 
to  date,  and  also  interest  on  the  principal  sum  at 
5  per  cent,  from  the  date  of  the  writ  until 

Sayment : — ^Held,  that  under  s.  57  of  the  Bills  of 
Ixchange  Act,  1882,  these  sums  respectively 
were  properly  claimed  as  liquidated  damages; 
that  the  writ  was,  therefore,  specially  indorsed 
within  the  meaning  of  Old.  III.  r.  6,  and  the 
plaintiff  was  entitl^  to  sign  final  judgment  upon 
it  under  Ord.  XIV.  r.  1.  Lawrence  v.  Willeocks, 
61  L.  J.,  Q.  B.  519  ;  [1892]  1  Q.  B.  696  ;  66  L.  T. 
511:  40  W.  B.  419— C.  A. 

The  interest  which  the  16  &  16  Vict  c  76, 
s.  25,  allows  to  be  specially  indorsed  on  a  writ  of 
summons  is  interest  due  on  a  contract,  express 
or  implied,  and  not  interest  which  a  juiy  may 
award  as  unliquidated  damages,  either  at  com- 
mon law  or  under  3  &  4  WilL  4,  c.  42,  s.  28. 
Bodioay  v.  JAicaey  10  Ex.  667  ;  3  C.  L.  B.  615  ; 
24  L.  J.,  Ex.  155  ;  1  Jur.  (N.B.)  311 :  3  W.  R. 
212. 

Judgment,  Aetion  en.]— When  an  action  is 
brought  on  a  judgment,  the  particulars  of  the 
claim  may  be  indorsed  on  the  writ,  for  it  is  a 
debt  or  a  claim  in  the  nature  of  a  debt  JBbdioll 
V.  Baxter,  EL  BL  &  EL  884  ;  28  L.  J.,  Q.  B.  61 ; 
4  Jur.  (N.8.)  656  ;  6  W.  B.  686— Ex.  Ch. 

Bent — SuAeienoy  ef  PartieiLlan.]— Where  a 
plaintiff  by  his  writ  claimed  rent  in  a  personal 
action  against  several  defendants,  and  gave 
particulars  as  to  the  lands,  the  gale-days,  and 
amounts  due,  but  omitted  to  state  how  the 
defendants*  alleged  liability  arose : — Held,  that 
the  writ  was  not  specially  indorsed  pursuant  to 
Ord.  III.  r.  6,  of  the  Bules  of  1891.  Seaton  v. 
ClarJte,  28  L.  B.,  Ir.  514. 

In  a  special  indorsement  of  a  writ  under  Ord. 
III.  r.  6,  it  is  essential  that  the  dates  at  which 
the  items  mentioned  in  the  particulars  became 

payable  should  be  set  out    Beaufort  v.  Ledwith, 

1894]  2  Ir.  B.  16. 


I 


Aetion  for  BeooYory  of  Land — ^Landlord  and 
Tenant.] — In  an  action  for  the  recovery  of  land 
by  a  landlord  against  a  tenant,  the  writ  of  sum- 
mons can  be  specially  indorsed  under  Ord.  III. 
r.  6  (F.),  only  when  the  plaintiff  was  party  to 
the  lease  or  agreement  under  which  the  here- 
ditaments have  been  held,  or  when  the  defendant 
has  paid  rent  to  the  plaintiff,  thereby  acknow- 
ledging his  title,  or  when  the  defendant  is  other- 
wise estopped  from  denying  the  plaintiff's  title. 
Casey  v.  Hellyer,  55  L.  J.,  Q.  B.  207  ;  17  Q.  B.  D. 
97  ;  64  L.  T.  103  ;  34  W.  B.  337— C.  A. 

llie  relationship  of  landlord  and  tenant  may 
be  created  by  a  mortgage-deed,  and  therefore,  in 
an  action  for  recovery  of  land  by  mortgagees 
from  a  mortgagor  in  possession  under  a  mortgage 
deed  creating  a  tenancy  between  them,  the  writ 
may  be  specially  indorsed  under  Ord.  III.  r.  6, 


Q.    B. 


and  final 
X  347  :  51 


S         ^*^«4.  Tt,^        ^^A.CTICB— (Fri!  0/  Summon,. 

^^.^r-VttWi  othad  l^een  duly  determined 
i™ta;^*=^""¥>l^*i*i°  toe  mtesuiine  o*  Ord.III. 
r.  6  fff  ^^l,*^^  *e  plaintiff  was    entitled  to  jndg- 


PP"-^   -Q.  B.  IBS.     lOfl     T        — 


L.], 


« 


;  18  Q.  B.  I>.  H   ; 


.   D.  347) 
SS  T..  T.  650  ; 


i3d 

Cifitfl  down  to  the  Mme  of  the  verdict,  and  the 
dlotd'a  right  to  bring  an  action  for  mesne 
profits  from  the  time  of  the  yerdict  down  to  the 
day  of  delivery  of  poseesBion  U  eipresslj  reserved, 
there  IS  jurisdiction  on  a.  writ  speciaUy  indorsed 
with  a  claim  for  recovery  of  End  and  mesne 
piofita  to  mate  an  oider  giving  the  Undlord 
poBsession  of  the  land  and  mesne  profiU  to  be 
oalculatoi  np  to  the  dat«  of  hia  obtaining  poaaes- 

Amradmeot  *f  laiowmmnt.]  —  A  material 
omission  in  a  apecfaUy  indorsed  writ  may  be 
SEP'ili  ^^  amendment  without  leave  under 
Ord.  XXVIII.  r.  a,  notwithstanding  that  asmn- 
mow  for  judgment  under  Ord.  XIV.  ia  pendina 
at  the  time  ;  and  if  the  indorsement  on  the  writ 

thereby  rendered  sufficient  at  the  time  of 
adjudicfltjon,  an  order  may  be  made  upon  that 
Haterti  V.  Plain,  T'   '     '     "    - 


— A.ttonuiiwit 

"Where  a.  mortgagor 
IjOjgeggion  01  premises  i^  rider  a,  mottgage- 
"  "T  (^^ining  a  olauae  ujaiiet  -«v^hich  heatloms 
iMiBiit  from  year  to  year  to  the  mortgagees,  but 
also  coniaining  a  proviaion  entitling  the  mo  ' 
iraeeea  at  any  time  without  j»r<;-v-ioua  notice 
detennine  the  ten*ncy  which  haxl  tooen  created, 
■nch  tenancy  is  a  loumcy  »■'  ■^ill  ■^hich  maybe 
determined  at  any  time  witliotxt  pfevioufl  notice, 
and  the  mortgagees  are  entitle<3,  in  an  action  to 
recOTer  the  premises,  to  epeoiaily  indorse  the 
■Tit  nndet  Ord.  III.  r.  6  C^O»  and  apply  for 
iadpnent  under  Otd-  XIV.,  xi»a«mnch  as  the 
'^'SUD  to  pcesession  is  not  li&Bed  on  n  forfeiture. 
^nin  v.B^c  (63  L.  J.,   Q.  B.  338  ;    [188*]  1 

en    796')  djstinguisheii.      JSTemjr    v.    ImUt,  6S 

PorfBiture  Clani*.^ — A   iwrit  of  summons 

—nnot  be  spe^y  indorsed  under  Ord.  HI.  r.  6 
vT  1  in  an  action  by  a  landlord  aga-inst  a  tenant 
to  enforce  a  forfeiture  claose  in  a.  leaae,  notwlth- 
standing  that  the  form  of  such  clause  is  that, 
open  the  breach  occurring,  the  lessor  may  forth- 
with determine  the  term  by  notice  to  quit,  and 
that  the  notice  to  quit  has  been  giTen  in  accord- 
ance with  the  terms  of  the  (clause-  ^rdea  v. 
Bw«,  6S  L.  J,  Q.  B.  338;"ri8943  1  Q-.B- 
9  fi.  373  ;  70  L.  T.  i80  ;  42  W-  B-  ■ 


-C.A. 


upon  that 

u  Jt  Q.  B. 

t  K.  Bar    —  ~ 

The  defendant  appeared  to  a  writ  indoraed 

ith  a  claim  for  a  liquidated  amount,  and  also 

with  a  cUun  for  use  and  occupation  o£  premiaea. 

The  plaintiff  applied  by  summons  for  Bnol  indc- 

ment  under  Ord.  XIV.  r.  1.    At  the  heariig  rf 

tJie  summons  the  defendant  objected  that  tha 

wnt  was  not  speciaUy  indorsed  within  Ord.  Ill 

'-,  ?■  »°'*,  'lie  master  adioorned  it,  giving  the 

plamtiff  leave   to  amend  the  indorsement   by 

striking  out  the  claim  for  use  and  occupation. 

A  copy  of  the  writ  so  amended  was  served,  and 

on  the  adjourned  summons  (there   being  no 

idavit  of  merits)  the  master  made  an  order  tor 

final  judgment   for  the  liquidated   amount-— 

Held,  that  the  defendant  bad  not  appeared  to  a 

writ  speciaUy  Indorsed  under  Ord.  III.  r.  6  :   the 

application  for  final  judgment  was  improper  ■ 

the  amendment  nunc  pro  tunc  waa  improper ; 

and  the  order  for  judgment  was  made  without 

jurisdiction.     Ouriiey  v.  Small,  60  L.  J,  Q    B 

--1]  3  Q,  g_  6J4  .   63  L  T.  754.    See 

Baird,G2  L.  J.,  Q,  B.  176;  [I89S1 

;  6  R,  129  ;  67  L.  T.  623 ;  41  ^,  B. 


Where  a  wnt  of  summons  was  indorsed  with 
admittedly  liquidated  demands,  and  also  with  a 
email  sum  which  the  defendant  alleged  waa  in 
""■  ""'"TC  of  an  unliquidated  cUim  :— Held, 
anrt  had  power  to  amend  the  writ  by 
itnting  out  the  amount  of  the  alleged  nnliqal- 
-    ,1  *  1 7?*^  demand,  and  to  give  final  judgment  under 

Lmm  axpirri  —  Barrtea      of   DafaoUvB   Ord    XIII.  r.  I,  for  the  balance.    SsHnton  v. 

Copy.]— In  an  action  by  a  lessor  for  the  recovery  JiaUton,  S  L.  E.,  Ir,  26 — C.  A. 
of  premiacB  from  lessees  whoso  term  had  expired, 
the  writ  stated  the  date  of  making,  length  of 
Una  of  the  lease,  and  devolution  to  the  defen- 
dant. The  copy  served  upon  the  defendant, 
*>o*CTer,  omitted  to  state  the  length  of  the 
term  t-Held,  that  the  writ  waa  »i>^9i'^/  ^^°I^ 
within  Ord,  lll.r.  6.  ffammer--<r.  ^/'/to»,  [1884] 
lg.B.238;  I0B.65;  42  W.  B-  287. 


^-—  Kent  Pro«t.-In4orMme»t  axpUl^d 
It  Affld»Tit.]_ Where  a  apeoial  indorsement  of  a 
*iit  i»  8<W  in  itself,  it  is  not  invalidated  by  a 
sUtMnent  in  the  affidavit  filed  in  enppoil.  ^  an 
ton  tor  final  jodgment  ^da  Ord.  XIV. 

*.  rt  7Va«ii»iw  Cb.  T.  Sandy,  b6L.J.,Q.B. 

Tl897]Tqr6.  66  ;  76  L.  T.  816 ;  4B  W.  H. 

r.,^*"™>»ch  as  under  s.  21*  ol  ^^  Common  Law 
iSS*^^«!  Act,  1852,  the  court  hw  power  in  an 
•jectment  action  to  gi'^e  to  the  lanillord  mesne 


rorm  of  IndoTMnunt.] A  writ  specially 

indoreed  with  a  statement  of  claim  need  not 
have  the  word  "delivered"  nor  Uie  date  ot 
delivery  at  the  end  of  a^ch  Btatement  of  claim. 
Veale  v.  Avtomatic  Sailer  Hinder  Co.,  B8  L.  3.i 
Q.  B.  807  ;  18  Q.  B.  D   Ml  ■  35  W.  H.  451. 

In  order  to  enable  the  plaintiff  to  o^^^^^ 
judgment,  as  on  a  apeciallv  indorsed  writ,  me 
indorsement  of  the  plaintiffs  claim  on  the  writ 
must  beheaded  vrith  the  words  "  Statement  ot 

V.  M'Aloen,  32  L.  R,,  j*  jgg o.  A. 

of  »  writ  specially  indorsed  nader  *^  "\:»}"xiJo,- 
adehven;  of  a  statement  of  claim  *£•  ^'^^^T^ 
dant  withm  the  tneaning  of  Ord-  ^^^^^^-J-*;;^ 
that  the  defendant  has  ten  days  Ero«n.  t*ie  t«* 
limited  for  appearance  within  whicsl*-     to  tt*"^ 
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his  defence.  Afdaby  t.  Pratoring,  57  L.  J., 
Q.  B.  287 ;  20  Q.  B.  D.  764  ;  58  L.  T.  671 ;  36 
W.  R.  487— C.  A.    See  further,  infra,  Pleading. 

6.  DlsolosTire  by  Solicitor  and  Plalntiitiik 
R.  8.  C,  1883,  Old.  VII.  r  1. 

An  order  by  a  judge  "that  the  plaintlfTs 
attorney  do  forthwith  declare  in  writing  to  the 
defendant's  attorney  or  agent  the  profession, 
occupation  or  quality,  and  place  of  abode  of  the 
plaintiff,  and  that  after  five  days  all  further  pro- 
ceedings be  stayed  until  such  delivery,"  is  not  a 
good  order  within  s.  7  of  15  &  16  Vict.  c.  76. 
Malpae  v.  Mtidd,  8  H.  &  K.  246  ;  27  L.  J.,  Ex.  367. 

Tne  order  not  being  complied  with,  the  court 
refused  to  attach  the  attorney  for  contempt, 
such  order  not  being  good  under  the  statute,  and 
if  made  under  the  common  law  jurisdiction  of 
the  courts  it  required  to  be  made  a  rule  of  court. 
Ih. 

In  an  action  for  penalties,  where  a  description 
and  address  of  the  plaintiff  had  been  given,  in 
pretended  compliance  with  a  judge's  order  stay- 
ing proceedings  until  the  address  and  occupation 
were  furnish^,  which,  after  verdict,  was  dis- 
covered to  be  false,  and  to  have  been  given 
fraudulently,  the  court  refused  to  stay  or  set 
aside  the  proceedings,  there  being  no  real  preju- 
dice to  the  defendant ;  but  held,  that  the  parties 
who  were  guilty  of  the  fraud  had  committed  a 
contempt  of  court,  and  might  be  punished  for 
the  offence.  Smith  v.  Bond,  11  M.  &  W.  326  ;  1 
D.  k  L.  287  ;  12  L.  J.,  Ex.  343. 

Bemble,  that  a  plaintiff  who  wilfully  caused 
his  attorney  to  deliver  a  false  address,  the 
attorney  having  been  required  by  a  judge's  order 
under  2  WilL  4,  c.  39,  s.  17,  to  declare  the  place 
of  the  plaintiff's  abode,  was  guilty  of  a  contempt 
of  court,  and  liable  to  be  punished  by  attach- 
ment. SmUh  v.  Bond,  13  M.  &  W.  594 ;  2 
D.  &  L.  460  ;  14  L.  J„  Ex.  114  ;  9  Jur.  20. 

After  plea  pleaded,  the  court  refused  to  order 
particulars  of  the  residence  of  the  plaintiff  to  be 
furnished  by  her  attorney  where  it  appeared 
that  the  object  of  the  application  was  to  arrest 
her  on  a  criminal  charge.  Harris  v.  Holler^  7 
D.  &  L.  319  ;  19  L.  J.,  Q.  B.  62. 

But  it  is  no  answer  to  an  application  for  the 
address  of  the  plaintiff  that  the  defendant  makes 
it  for  the  purpose  of  enabling  him  to  enforce 
against  the  plaintiff  an  attachment  out  of  the 
Court  of  Chancery  for  non-payment  of  costs  in  a 
suit  there.  Cox  v.  BoeJtett,  18  C.  B.  (N.s.)  289  ; 
34  L.  J.,  C.  P.  125  ;  11  Jur.  (K.S.)  88  ;  11  L.  T.  629. 
In  a  joint  action  for  a  libel  by  three,  the  defen- 
dant may  call  on  the  attorney  of  one  of  them  for 
an  account  of  the  residence  or  occupation  of  the 
others.     WorUm  v.  Smith,  6  Moore,  110. 

So,  in  trespass  for  an  assault,  the  court  com- 
pelled the  plaintiff  to  disclose  his  proper  addition 
and  place  of  residence  to  the  defendants,  his 
identity  being  material  to  their  defence  at  the 
trial.  Johnson  v.  Birley,  6  B.  &  Aid.  540 ;  1 
D.  &  B.  174. 

A  plaintiff  being  called  upon  for  his  place  of 
residence,  gave  "Peele's  Coffee-house,  Fleet- 
street  "  : — Held,  not  sufficient,  and  pi'oceedings 
were  stayed  till  he  gave  a  bett^ir  place  of  resi- 
dence.   Hodson  v.  Gamble,  3  D.  P.  C.  174. 

An  attorney  who  gives  a  false  residence  of  his 
client,  without  using  proper  means  to  ascertain 
whether  it  is  correct  or  not,  subjects  himself  to 
the  costs  which  maybe  occasioned  by  moving  for 


an  attachment  against  him  ;  but  he  is  not  liable 
to  pay  the  costs  of  the  action  if  he  is  honk  fide 
unable,  after  proper  inquiry,  to  give  his  client's- 
residence.    Aeale  v.  Holden,  3  D.  P.  C.  493. 

Where  an  infant  sues  by  guardian,  her  attorney 
is  bound,  on  motion,  to  give  notice  of  the  guar- 
dian's place  of  abode.  Tomlin  v.  Brookes.  1  Wila. 
246. 

Where  a  defendant  pleaded  in  abatement,  that 
othei-s  were  jointly  liable  with  himself,  and  the 
plaintiff  applied  to  the  defendant's  attorney  to 
give  the  places  of  abode  and  additions  of  those 
persons,  which  he  refused  to  do  unless  the  action 
was  discontinued  : — Held,  that  if  the  defendant 
refused  to  deliver  such  particulars,  the  plea  might 
be  set  aside.    TayUr  v.  Harris,  4  B.  4c  Aid.  93. 

The  court  will  not,  after  verdict,  compel  an 
attorney  to  discover  his  client's  place  of  abode. 
Hooper  t.  Hareotirt,  1  H.  Bl.  534. 

Gommiuiieation  when  priTileged.]-— &«  Efi^ 

DENGB. 


7.  SoUoltor's  Name  and  Addr«sa. 

What  iiiAeient.]~A  writ  was  indorsed,  *'  This 
writ  was  issued  by  T.  W.  G.,  of  Hereford,  whose 
address  for  service  is  T.  W.  G.,  care  of  T.  W.  & 
Son,  11,  Bedfoi-d-row,  W.  C. "  :— Held,  a  sufficient 
indorsement  under  Ord.  IV.  r.  3  a.  Smith  v. 
Dohhin,  47  L.  J.,  Ex.  65  ;  3  Ex.  D.  338  ;  37  L.  T. 
777— C.  A. 

Before  15  &  16  Vict.  c.  76,  s.  6,  a  writ  was 
indoi-sed,  "  This  writ  was  issued  by  A.  and  B.,  of, 
kc,,  agents  for  J.  T.,  of  the  city  of  Exeter,  of  the 
county  of  Devon,  the  plaintiff  within  named." 
The  court  set  aside  the  copy  and  the  service  for 
irregularity,  as  it  did  not  appear  to  be  issued 
either  by  the  plaintiff  in  person  or  by  an  attorney 
for  him.  Toby  v.  Hancock,  4  D.  &  L.  385  ;  1 
B.  C.  Rep.  207  ;  16  L.  J.,  Q.  B.  33. 

An  attorney  suing  in  person  may  indorse  the 
writ  thus  : — "  This  writ  was  issued  in  person  by 
the  within-named  A.  B.,  who  resides  at,"  &c.» 
naming  his  place  of  business,  though  it  is  not 
the  place  where  he  sleeps.  Ablett  v.  Basham,  5 
El.  &  BL  1019  ;  25  L.  J.,  Q.  B.  239  ;  2  Jur.  (X.s.> 
285. 

A  writ  indorsed  with  the  name  of  the  firm  of 
the  attorney  used  in  carrying  on  the  business  ia 
sufficient,  though  only  one  of  them  is  alive  and 
an  attorney.  Hartley  v.  Bodenliurst,  4  D.  P.  C. 
748. 

The  county  in  which  the  attorney  by  whom 
the  process  is  issued  resides  need  not  be  stated 
in  the  indorsement,  nor  is  it  necessary  that  the 
indorsement  should  be  dated.  Borler  or  Border 
Levi,  1  Scott,  270 ;  3  D.  P.  C.  150 ;  1  Bing» 


V. 

(N.c.)  363  ;  4  L.  J.,  C.  P.  29.  S.  P.,  YouUon  v. 
Hall,  4  M.  &  W.  583  ;  7  D.  P.  0. 175 ;  8  L.  J., 
Ex.  147. 

"  No.  2,  Clifford's  Inn-passage,  Fleet-street,  in 
the  city  of  London,"  without  mentioning  the 
parish,  is  a  sufficient  indorsement  of  the  attor- 
ney's residence.  Arden  v.  Garry  or  Jones,  2 
Scott,  186  ;  4  D.  P.  C.  120 ;  1  Hodges,  197. 

But  "Southampton-buildings"  is  an  insulB- 
cient  description.   Rtut  v.  Chine,  3  D.  P.  C.  565. 

Where  the  indorsement  was,  "  This  writ  was 
issued  by,  &c.,  attorney  for  the  said  plaintiffs," 
instead  of  "  attorney  for  the  said  A.  B. " : — Held, 
good.  Hennah  v.  Wyman,  2  C,  M.  &  B.  239  ; 
3  D.  P.  C.  673  ;  1  Gale,  105  ;  5  Tyr.  792  ;  4  L.  J.* 
I  Ex.  200. 


It 


the     ^ 


C  429. 


c^^9<*  .  agents 

kiA^  ^^rr^V  mdorsina-    t.1 
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r  S.,"  with- 
»  sixfficient. 


A^; 


8\i.f6cientl7 

'Mi^leheart 
V-  -Fry,  3 
*.  C.  221 ; 
.  35. 
it  out  is 
e  of  the 


cause  in 
thereon 


^^^^  V^sw»  of  abode-     JET^M^m^-il^iyn,  t.  Janes^ 


M^         ^T^  ^^  mdorsing 

imlo^^<^  ^,  ^ing  out   i 
Ai^tJit^^'^A^^^^tiff   need   not 


8.  Amendment    o^ 

^  ^  Teste.]— The  plainti^Ps  ixx  sltl  action  for 

'W^y^  supplied  issued  a  speciaJiy    ii:x<ior8ed  writ 

good^^^  Uie  defendant    The  goods  ^w-ere  supplied 

v©ssf^  €  tod  after  the  montU  of    J" 

^^ijcvXT  «|  t^e  vTit  served  on.   tl^e 

'*''^'^  -.*o  in  all  respects  except 

"^^^^  was  thus  glTen  •-   •'  «« 

\Yie  year  ««»     'ahtv"  in 

^  ^  ?^?Lpnt --fldd,  that  tho    mistake  in  the 
final  judpnicnt  ..-^«»  ™^re    imoerf  ©c^io^t  and 

therefore  was  not  enUtlea  to  '^^^St^'lyjfe^  47  L  T 

against  him  set  aside,    l^esstm  v.  St^iUH^,  47  u  i. 

444. 

issued 

i  with 

jiicLicattire  Act  and 


1882.    The 
defendant  was 

ixx  the  teste 
tl3.onsa.nd  eight 

**  eigbty-two." 
signed 


teor  Ui  Twte.]-A  writ  of  f/*™"^.^^ 

in  an  actaon  conesponded  in    all     respects 
tbefom  prescribed  by  the 


^y  must  >«  «)nsidered  M -- ^^-^^^jj  ^  ^^  ^ 


K°Sc5r«  0*  Great  Britei^ 

Slc  judge  had  power  vni 

act  right  by  givmg  leaje  -"  r-:~-Y;"  X-  439. 

Bad  BcrehantUcal  .fo^^i^^^  !«  naming  a 
The  teste  of  a  writ,  if  "^e^^J^^xisting  chief 

Ute  chief  boron,  instaid  of  jm  ^f^^'^%^Z 

1  Tyr.  377. 


set  it  aside    npon  that  ground. 
Wainn^  1  C.  &  J.  467 


out  Vii- 


JviidittUon— Old.    XIV.- ^.^ 

liquidated  Beinand.]— ^S^  post,  col-  ^a«>- 

To  introduce   Hew   Cauiie    of  J^^^^^^l 
amendiDg  a   statement  of  cuwm^  ^  justified 

under  Ord.  XXVI.  r.l,  »  Pjf^f  ^^  of  action 
in  adding  a  new  and  totmct^  <^    ^^^  ^^^  ^^ 


uncovered   Ijv  the  indorsement 

summons 


1   by  the  indorwnCTL^  "J       liable  to  be 

«et  M«ie^  Where  H  l>ecom«  ^^^Siil  riionld 
•a  amendment  of  this  nature,  **~.*'^_f~nHanf»  to 
«»t  obtjdn  leaTe  (on  notice  to  ^l^^^T^^r^ 
amend  the  -writ  of  summon*'       ~^-painu)r  a  C 

Ir.245. 

OwL  XXVlii  the  indoraeme^*^  of  a  wnt  may  oe 
•mended^SiSh  Se  writ  to  tor  «rvi^  ont  ol 

«»  JuriadlcUon  aad  baa  '^'^'^^  ^  f"^'  ''  *'' 
MtiorT^i  gttS  bToneitt  which  leave  to  serve 


the  writ  out  of  the  jurisdiction  might  be  given. 
Holland  y.  Leslie,  63  L.  J.,  Q.  B.  679;  [1894] 
2  Q.  B,  450 ;  9  R.  743 ;  71  L.  T.  33  ;  42  W.  R. 
677— C.  A. 

Plaintifri  Kame.] — ^Where  a  foreign  bank  sued 
in  a  corporate  name  by  which  it  was  known,  and 
the  defendant  pleaded  that  it  was  not  a  corporate 
body,  the  court  allowed  the  writ  of  summons, 
declaration,  and  subsequent  proceedings  to  be 
amended  by  inserting  the  name  of  a  director  of 
the  bank  as  nominal  plaintifE,  it  appearing  that 
by  the  law  of  the  country  the  bank  was  entitled 
to  sue  in  his  name.  Banca  Nazumale  Sede  di 
Torino  v.  Hamburger,  2  H.  &  0.  330  ;  8  L.  T.  648  ; 
11  W.  R.  1074. 

When  an  action  has  been  brought  in  the  name 
of  a  person  who  was  dead  at  the  time  the  writ 
issued,  the  court  has  no  power  to  amend  the  writ 
by  substituting  the  name  of  his  legal  represen- 
tative. Clay  V.  Oxford,  4  H.  &  C.  690  ;  36  L.  J., 
Ex.  16  ;  L.  R.  2  Ex.  64  ;  12  Jur.  (N.S.)  994  ;  15 
L.  T.  286  ;  16  W.  R.  109. 

BetuniAble  en  dioi  non.] — ^A  writ  returnable 
on  a  dies  non  was  void,  and  could  not  be  amended. 
Kentoorthy  v.  Peppiat,  4  B.  &  Aid.  288. 

After  Judgment! — ^After  judgment  in  a  salvage 
action  the  court  allowed  an  amendment  of  the 
indorsement  on  the  writ  by  increasing  the  amount 
claimed  therein.  The  Dictator,  61  L.  J.,  P.  72  ; 
[1892]  P.  64  ;  66  L.  T.  863  ;  7  Asp.  M.  C.  175. 
•  Where  judgment  in  a  foreclosure  action  has 
been  pronounced,  but  has  not  been  drawn  up 
and  entered,  and  it  was  discovered  that  there 
were  puisne  mortgagees,  leave  was  given  under 
Rules  of  Supreme  Court,  1883,  Ord.  XVI.  r.  11, 
to  amend  the  writ  and  statement  of  claim  by 
making  the  puisne  mortgagees  defendants.  Keith 
V.  Butcher,  63  L.  J.,  Ch.  640 ;  25  Ch.  D.  760 ; 
60  L.  T.  203 ;  82  W.  R.  378. 

Statute  of  Limitationi.l— The  plaintifE,  suing 
as  assignee  of  a  debt,  issued  a  writ  for  money  lent 
without  having  given  notice  of  the  assignment 
to  the  defendant ;  and  he  afterwards  applied  to 
amend  his  writ  by  adding  the  assignor  as  a  party 
to  entitle  him  to  sue.    Between  the  date  of  the 
issue  of  the  writ  and  the  application  to  amend, 
the  Statute  of  Limitations  had  barred  the  remedy, 
and  a  judge  at  chambers  had  given  the  plaintiff 
unconditional  leave  to  amend  the  writ  as  of  the 
date  of  its  issue  : — Held,  that  the  plaintiff  ought 
not  to  be  allowed  to  make  such  amendment,  as  it 
would  take  away  from  the  drfendant  a  defence 
which  had  already  accrued  to  Him  by  virtue  or 
the  statute,  and  would  change  the  aubstantial 
rights  of  the  parties.    Hudson  v.  Femy^^^m^^  ^^ 
L.  T.  722. 

Leave  refused  to  amend  the  claim  by  increasing 

the  amount  in  an  action  which  1»»^  ^^'^^  *  ^^^SS^Lt 
for  some  years,  during  which  tVco&  the  ^^^^^*Jt- 
had  died,  and  the  Statute  of  Limitations  had  run. 
Pearee  v.  Preston,  H  W.  R.  35.  ^.       ,«  the 

The  court;  wiU  not  make  an  alteration  ^^^ 
date  of  the  teste  of  a  writ  of  s^^^**!^,    Aa^t 
WiU  have  the  effect  of  depriving  t^^^S^*- 
of  his  defence  under  the  Statute  of   I^}°^^i*  o  v. 
Campbell  y.  Smart,  5  O.  B  196  ;  l'^  ■■-••   '*•' 
63 ;  11  Jur.  1018. 

Nor  alter  the  date  of  a  writ  of  i 

has  been  once  issued,  so  as  to  sa*^ 
of  Limitations,  even  in  the  case  of 


Nor  alter  the  date  of  a  writ  of  »^*^^f^  su^^xte 
it  has  been  once  issued,  so  as  to  sa^^  *^^    rriVatat®- 
of  Limitations,  even  in  the  case  of  ^    ^     Yba\ 
Clark  V.  Smith,2  H.  &  N.  753  ;  27  I^-   -^  -  ^"^^ 
6  W.  R.  260. 
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The  indoreement  on  a  plnries  writ,  one  of  a  set . 
issaed  to  pierent  a  daim  being  barred  by  the 
Statute  of  Ldmitations,  and  on  a  copy  of  it  serred, 
erroneonsly  represented  the  date  of  the  israe  ot 
the  first  writ.  Afterwards  the  15  k  16  Vict  c  76 
passed.  The  conrt,  after  the  Statute  of  Limita- 
tions had  run,  amended  the  indorsement  on  the 
writ  by  virtue  of  15  &  16  Vict  c  76,  s.  222,  but 
declined  to  amend  the  indorsement  on  the  copy 
served.  Qfrmsh  v.  HoeHn,  1  EL  Ac  BL  602 ;  22 
L.  J.,  Q.  B.  142  ;  17  Jur.  1049  ;  1  W.  B.  164. 

Affidavit  in  Support— Crois-examinatloiL] — 
A  plaintiff  had  taken  out  a  summons  before  the 
chief  clerk  for  leave  to  amend  his  writ  and  state- 
ment of  claim  so  as  to  introduce  matters  which 
had  arisen  subsequently  to  the  issue  of  the  writ : — 
Held,  that  no  affidavit  was  necessary,  and  cross- 
examination  by  the  defendant  on  such  an  affidavit 
was  irregular.  Conyheare  v.  LewU,  44  L.  T.  242  ; 
29  W.  B.  391. 

Barviee  of  Amsnded  Writ]— An  amended  writ 
may  be  delivered  to  a  defendant  who  has  made 
default  in  appearance  by  filing  it  at  the  Central 
Office,  personal  service  being  unnecessary.  Hart' 
ley,  In  re,  Nuttall  v.  WhUtaker,  [1891]  2  Ch. 
121  ;  64  L.  T.  786  ;  39  W.  B.  604. 

A  writ  of  summons  amended  under  an  order 
of  court  made  in  presence  of  both  parties,  the 
order  being  silent  as  to  service,  must  be  re-served 
on  defendant^  and  a  judgment  marked  without 
such  re-service,  and  without  any  previous  intima- 
tion to  defendant  of  plaintiffs  intention  to  amend, 
or  to  abstain  from  amending,  under  the  order,  was 
set  aside.  Bryant  v.  Hughet,  14  L.  B.,  Ir.  62. 
See  The  Queiopeia,  48  L.  J.,  P.  39  ;  4  P.  D.  188  ; 
40  L.  T.  869  ;  27  W.  B.  703— C.  A. 


Befoie  16  ft  16  Viet.  e.  76.]— Since  3  ft  4  Will.  4, 
c.  42,  s.  11,  a  plaintiff  who  sues  out  a  writ  against 
a  person  by  a  wrong  christian  name  is  himself 
at  liberty  to  correct  the  misnomer,  and  is  not 
bound  to  enter  the  appearance  and  declare 
against  the  defendant  by  the  name  in  which  he 
originally  sued  him  in  the  writ  Hbbion  v. 
Wadnoarth,  8  D.  P.  C.  601  ;  4  Jur.  745. 

Semble,  that  the  11th  and  12th  sections  of  the 
3  ft  4  Will.  4,  c.  42,  apply  only  to  the  case  of  a 
misnomer  of  a  defendant  Lindsey  v.  Well*,  4 
Scott,  471  ;  3  Bing.  (N.C.)  77 ;  3  Hodges,  97 ;  6 
D.  P.  C.  618  ;  6  L.  J.,  C.  P.  237. 

The  court  would  not  permit  a  writ  of  summons 
to  be  amended  unless  it  appeared  that  the  plain- 
tiffs remedy  would  otherwise  be  entirely  lost 
PaHridge  v.  Wallbank,  5  D.  P.  C.  93  ;  1  M.&W. 
316 ;  5  L.  J.,  Ex.  167.  S.  P.,  Eeeles  v.  Cole,  8 
M.  ft  W.  537  ;  1  D.  (N.8.)  34  ;  10  L.  J.,  Ex.  475. 

A  copy  of  a  writ  could  not  be  amended  after 
service,  as  the  courts  had  no  power  over  the  copy. 
Byfield  v.  Street,  10  Bing.  227  ;  3  M.  ft  So.  407 ; 
2  L.  J.,  C.  P.  171. 

A  plaintiff  could  not  alter  his  writ  after  service ; 
and  a  notice  not  to  appear  to  the  copy  of  the  writ 
first  served  did  not  cure  the  defect.  Qlenne  v. 
WUke,  4  D.  P.  C.  322. 

There  were  only  two  cases  in  which  a  wnt  of 
summons  was  allowed  to  be  amended :  one  where 
the  SUtute  of  Limitations  would  otherwise  have 
operated  as  a  bar;  the  other  where  there  had 
been  a  clerical  CiTor  in  the  writ.  Green  v. 
Kettlehy,  8  D.  P.  C.  783  ;  6  M.  ft  W.  731  ;  9  L.  J., 
Ex.  228  ;  4  Jur.  725. 

A  writ  of  summons  might  be  amended  so  as  to 
render  it  conformable  to  the  praecipe  on  which 


it  was  founded.    IRrk  v.  Dolby,  8  D.  P.  C.  766  ; 

6  M.  ft  W.  636  ;  4  Jur.  610 ;  9  L.  J.,  Ex.  223. 

A  writ  and  other  proceedings  against  tlie 
inhabitants  of  the  "hundred  of  S."  were  amended 
by  inserting  "  borough  of  S."  instead  where  the 
time  for  commencing  a  fresh  action  against  them 
for  felonious  injury  to  property  by  rioters  nnder 

7  ft  8  Qeo.  4,  c.  3,  had  expired.  Horton  v.  Stam- 
ford, 2  D.  P.  C.  96 ;  1  C.  ft  M.  773  ;  3  Tyr.  869  ; 
2  L.  J.,  Ex.  274. 

Aotiini  on  Bill  of  Kr^liaiige.] — ^A  writ  issued 
under  the  BiUs  of  Exchange  Act,  18  ft  19  Vict, 
c.  67,  in  a  case  which  was  not  within  the  act — 
the  bill  or  note  having  become  due  and  payable 
more  than  six  months  before — ^may,  by  virtue  ol 
s.  222  dt  the  Ck>nmion  Iaw  Procedure  Act  of 
1852,  be  amended  by  turning  it  into  a  writ  under 
the  latter  act     Lngh  v.  Baker,  2  O.  B.  C^.s.) 
367 ;  26  L.  J.,  C.  P.  220 ;  3  Jur.  (N.S.)  668  ;  5 
W.  B.  877. 

A  writ  issued  under  the  Bills  of  Exchange  Act; 
of  1855,  by  indorsee  against  maker  of  a  note, 
omitted  the  maker's  name  in  the  copy  of  t;he 
note  indorsed  upon  it  Upon  motion  by  tlie 
defendant  to  set  aside  the  copy  of  the  writ  azKl 
the  service  and  all  subsequent  proceedings  for- 
this  •mission,  the  court  ordered  the  writ  suid 
copy  to  be  amended,  and  the  service  to  sta.n<l 
good,  the  plaintiff  undertaking  to  pav  the  costs 
of  the  application.  Knight  v.  Poeoel,  17  C.  B. 
177 ;  26  L.  J.,  C.  P.  81 ;  1  Jur  (N.a)  1022  ;  4 
W.  B.  10. 

9.  IrreonlaritY. 

TImB  iter  Applieatioa  to  set  aside.] — ^Wbere 
there  appears  to  have  been  a  delay  of  more  than 
eight  days  before  moving  to  set  aside  proceedings 
for  irregularity,  the  defendant  must  clearlj 
explain  the  delay,  otherwise  the  presumption 
will  be  against  him.  Herbert  v.  Darley,  4 
D.  P.  C.  726. 

Where  on  the  eighth  day  after  the  service  of 
a  copy  of  a  writ,  sudi  eighth  day  being  before  the 
first  day  of  term,  an  application  was  made  in 
court  to  set  aside  the  service,  on  the  ground  of 
irregularity  : — ^Held,  that  the  motion  was  regular, 
and  that  the  defendant  was  not  bound  to  have 
gone  into  chambers  in  the  intervening  period. 
Bay  V.  HoUy,  2  D.  (WA)  974  ;  12  L.  J^  Q.  B. 
295  ;  7  Jur.  534. 

An  application  to  set  aside  a  writ  issued  under 
the  Bills  of  Exchange  Act,  1855  CIS  &  19  Vict, 
c.  67),  for  irregularity,  is  not  too  late  if  made 
within  the  time  limited  for  obtaining  an  order 
to  M>pear.    Robinson  v,  Cotterell,  11  Kx,  47^  .  25 

Li,  J.,  Ex.  3. 


A  writ  was  served,  on  the  17th  ot  September 
upon  a  British  subject  residing  out   of  the  ini^Z 
dicdon  of  the  court.    On  the  27th  of  October  tS^ 
plaintiff  obtained  an  order  for  leave  to  r^y^J^ 
and  filed  a  declaration  on  the  28tb  char^ruJ^" 
defendant  with  a  breach  of  promiae  of  tW»i!§ 
but  the  affidavit  upon  which     tHe    ^rd      *^' 
obtained  was  not  so  framed  as  to  tki-i**.^?  ^*^ 
within  the  statute  —Held,  that,  iW  r?^^  ^^  ^ 
advantage  of  the  irregularity,  it  w»^   -^  ^  ^*® 
on  the  defendant  to  apply  within  ^  ^^^^unbeut 
time,  and  that  the  irregidarity    ,«g,_^   ^^aaonabJe 
Uking  the  declaration  out  of  tK^rL  ''*'«^v<4  V 
V.  iSZac*,  3  C.  B.  (K.8.)  363  ;     27%^^-     M^^ 
4  Jur.  (N.B.)  192  J  6  W.  B.  171.  "  '^  -1  C,  :p.  H , 

A  defcndemt  seeking  to  set  a%i^ 
a  writ  for  irregularity,  must   a.^*^  ^^^  Sfer<^^0( 
time  limited  for  appearance.      ^Xl^    Mttii^  tK^ 
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^S76;    T   X 

»  s  m:.  &  ^^T.  sax  ; 


197. 

T. 

Xj.  J.) 


^liot  too 

^  tike   co"py 


lU\f^vat/^>*>^^^^  Tiani  notice  of 


preclude 
a.  'writ  for 
.   O.   664. 

I>TOCe88, 

tiJiie  iCTre^Tilarity, 

^g^J^'^ooeeds  thereoxi.,  t;li.o     43.e£eiidant 
"V^  ^v  ^<ie  the  procoeciliigs  ;    tl&citisan 
iSLii«wt\i^fA<?^  pMinary  rale«    t;li.a.-b     -ei&e    party 
oae^tkHi  '•^  ^^  ^\^<a  irregular  procoecllxi£^  must 
^^^T^";;^^^^0\2beit  party  has  tskkexi.  stx&y  further 
^\M»,     Toj^ing  ir.  ^\&ff»^     S     Taunt 
sh.  341. 
.  irregularity  merely  if    s^    i>Xa.iTi.tifE  pro- 
judgment  and  cxecation.    -w-ifclxoTit  any 
^  the  ^mt ;  and,  therefore,    aix    applica- 
nt aside  the  proceedings  mxisti    "be  made 
«vu  w    i^.'®*8onable  time  after  tlie  <ief  endant  has 
within.  2)*  them.  JToZifkWV.lJ*^*^^^*  »  I>.  ^.C.487. 
^^^  ^tWtoservedon  the   25tYi    0^*?^=^F-    ;^ 
^^    ««n  nntbe  3rd  Novemloer,  to  set  aside  the 

^^^^^^n^^Srity  (the  2ixa  l3eirm^  *  f  I^^^^^ 
^^^'f  fH^?^ouldhavel>eeii.    maaeonthe 

1st.    2Vl^7\^r^l5v  ;^  process 

A  defendant  ^^g^^^^'J^^aii     mitU  the 

t^TWg,  it  he  wish^  to  ^^j^:r^^, 

63173^.578 -,  I D. P.  C.  47  ;    ^  I^.  J^^B^^^ 
Whetha  <m  appUcation,  made   *»« *°^J^i^CS 


to  to 


at 


i^fflftfeauiyenonghisaquestioTi.  for 
/M  ^d  the  court  ^  not  review  >- ' 


diflcre 
decision. 


there  is 


an  obV^ti<m  m  Pomt  of  f orm,  ^  a^^dant 

weU  to  the  wnt  as  ^^.  ,*2^^,,  ^^Vioe  of  the  writ 
InBot  move  to  set  aside  ^f^^^  w,tlE  writ  and 
^y  but  he  mtist  mo^e  to  set  aside  oo«» 

copy.    ^^^  \  ^'  ^-  ^ri^tLwwtxr  ixa  like  eervice 

-"whex.  .  writ  w«i  irregnUr.  1»«*    *^^  "St? 

w«  «g«lar.  and  the  defendant    ^«^|^J?^* 

aside  the  service  for  Irregularity,  *P^  1  0.  & 

charged  the  rule.     Je»»«-  ^i/''^^ 

M.  401 ;  3  Tyr.  381 ;  2  L.  J-,ff  Vimti^l*  out  oa  a 

The  fact  t!hat  a  perron  holds  >«  "L^"  _„  b„gi. 

card,  published  l>y  W*"*"- ««S'SSf  evidence 
ness  at  38,  Watllng  Street,  is  P«^/^|r»tion  of 
that  he  is  resident  there,  and  ^«  *'^^cti<» 
s.  2  of  16  ft  16  Vict  c  76,  is  *»  gi-f®  '^^^t  of 
to  the  conrta  at  Westminster  *<»_^5S-   12  C.  B. 
snmmons  against  him.    JHuf  ▼•  ■*V*"^i.  <•  -v  aa*  • 
(SJ8.)  81«  rai  L.  J.,  0.  P.  367  ;  9  J^-  <■»-*->  *»*  ' 
10  "W.  E.  75S.  ^«..»<w  tfi  nm- 

lisDch  a  writ  has  issued,  and  aS^S,^,Pth^ 
ceed  without  personal  service  has  d?^  '^  ^ 

defendant  cajiTot  set  it  f^i^e,  ^^^^^^^^^J 
hM  being  resident  out  of  the  l^^^risdiCTOo  , 
an  affidavit,  shewing  deftnltiv^  ^^/T 
leading  when  the  writ  was  issued^    -^  ^ 

■emce  of  an  inegular  writ,  ^^^^^Za  with  anv 
the  defendant  hL  not  beca  «^^^^  Td  P^ 
S^  process.    Pa«er#^  ▼- -^«£*V\;  %^•i'• 


^^  ▼.  -Bbg^,  7  D.  P.  C.  623. 

where  tw'!.!^«^  served  od.    tlie 


copy 


P., 

defendant  is 


irregular,  the  application  should  be  to  set  aside 
the  service,  or  the  copy  and  service ;  an  applica- 
tion to  set  aside  the  copy  served  is  nugatory. 
Hall  V.  li4idifigtofi,  5  M.  &  W.  605 ;  9  L.  J.,  Ex.  100. 
S.  P.,  Crow  V.  Field,  8  D.  P.  0.  231.  Oeyde  v. 
BUhop,  2  Scott  (N.B.)  203 ;  9  D.  P.  C.  67. 
Tnulove  v.  Wliitechurch,  1  Soott  (K.R.)  416 ;  1 
Man,&  a.  426  ;  8  D.  P.  0.  837  ;  4  Jur.  722. 

When  the  copy  of  a  writ  was  indorsed  "  This 
writ  was  issued  by  A.  B.,  of,  &c.,  attorney  for  the 

said /*  without  mentioning  whom,  the  court 

set  aside  the  copy  and  service  for  irregularity. 
Ward  V.  Lloyd,  9  D.  P.  0.  213. 

The  court  refused  to  set  aside  the  copy  of  a 
writ  because  the  word  "  plaintiff "  was  used  in 
the  indorsement  on  the  beusk  of  the  writ,  instead 
of  his  name.  Hannahy,  Wyman,  3  D.  P.  C.  673 ; 
2  C.  M.  &  B.  239  ;  1  Gale,  1U5  ;  4  L.  J.,  Ex.  200. 

When  in  the  copy  of  the  writ  served  on  the 
defendant  the  letter  *'b"  was  omitted  in  the 
word  "she**:— Held,  to  be  immaterial,  as  it 
could  not  mislead.  Sutton  v.  Burgess,  1  C.  M.  & 
B.  770;  3  D.  P.  C.  489 ;  5  Tyr.  820 ;  1  Gale,  17  ; 
4  L.  J.,  Ex.  109. 

A  copy  of  a  writ  served  upon  a  defendant,  and 
not  having  the  indorsement  of  the  memoran- 
dum of  the  time  of  service,  is  irregular.  Day  v. 
Holly,  2  D.  (N.S.)  974  ;  12  L.  J.,  Q.  B.  295  ;  7 
Jur.  634.  S.  P.,  Patterson  v.  Busby,  5  M.  &  W. 
521 ;  7  D.  P.  C.  868 ;  9  L.  J.,  Ex.  16. 

The  court  will  not  quash  a  writ  on  the  ground 
of  irregularity  in  its  service.  Watson  v.  Sted- 
mail,  1  Marsh.  9. 

Where  a  party  applied  to  a  judge  to  set  aside 
the  copy  of  a  writ  for  irregularity,  who  refused 
to  inteif  ere,  a  subsequent  application  to  the  court 
made  more  than  eight  days  from  the  service,  was 
held  too  late,  the  affidavit  on  which  it  was  made 
not  disclosing  the  fact  of  the  previous  application 
to  the  judge.  Ooren  v.  Tute,  7  H.  &  W.  142 ;  8 
D.  P.  C.  868  ;  10  L.  J.,  Ex.  61. 

When  there  is  an  irregularity  in  the  service  of 
a  writ,  the  defendant  may  apply  for  a  rule  in  the 
alternative  to  set  aside  either  the  writ  or  the 
service.  WiUs  v.  Daioson,  2  D.  (N.s.)  465 ;  12 
L.  J.,  Ex.  24 ;  6  Jur.  1068. 

Where  an  incorrect  copy  of  a  writ  was  served, 
as  if  tested  on  a  Sunday,  but  the  writ  itself  was 
regular :  —  Held,  that  the  defendant  was  not 
bound  to  treat  the  proceeding  as  a  mere  nullity, 
although  the  plaintiff  had  taken  no  subsequent 
steps,  but  might  set  aside  the  copy  and  service. 
Chrrall  v. Foulkes,  6  D.  A:  L.  590;  2  B.  C.  Rep.  262. 

It  is  not  necessaiy  that  a  party  who  has  been 
served  with  a  writ  should  state  in  his  af&davit, 
to  ground  an  application  to  set  it  aside,  that  ho 
is  the  defendant  in  the  cause.       Stefeenson   y. 
Thome,  13  M.&W.149  ;  2  D.fclj-  230  ;  131^.3., 
Ex.  303 ;  8  Jur.  618.  ,     . 

A  writ  was  issued  in  the  form  for  a  defendant 
resident,  or  supposed  to  reside  within  the  1^^ 
diction  of  the  court,  and  an  order  was  obtalnea 
enabling  the  plaintiff  to  proceed  «9  if  ^^f^ 
service  had  been  effected.     On  an  »PP^*^^^?  *vi 
set  aside  the  order,  upon  an  aflada^^*^  ^}^y  ^Z. 
defendant  was  residing  out  of  the  i^»rf«^iSM^S  *« 
the  time  the  writ  issued,  and  down  to 


of  swearing'the  afflida^t  :~Hddl'th*^  *w  ®  ^pt 
cation  was  righUy  made  to  set  Baide  *^_^^^i 


and  not  the  writ  itself ;  and,  as  the  fact  T^*  ;r^ 
the  defend  nt  was  not  within  the  i^??^^t  be 
the  proceedings  subsequently  to  the  wri^t;  "^^*^  -a 
set  aside.      Hesleth  v.  :Fl€min0j  24   I^-    -^  -»  ^' 
266  ;  1  Jur.  (n.B.)  475  ;  3  W.  B.  448- 
See  also  cuses  post,  c6L  193. 
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Waiyer  of  Defoet.] — ^An  appenrance  cures  irre- 1 
gularity  in  process.    AfWH.,  1  Chit.  129  (a). 

Appearance  to  a  writ  is  a  *'  fresh  step  "  taken 
within  the  meaning  of  Ord.  LXX.  r.  2,  and  a 
writ  which  is  irregular  to  the  knowledge  of  the 
defendant  cannot  be  set  aside  on  his  application 
after  appearance.  Mvlokern  y.  Doerlu,  53  L.  J., 
Q.  B.  526 ;  51  L.  T.  429.  But  see  WillmaU  t. 
Freehold  House  PropeHy  Co,,  51  L.  T.  562— C.  A. 

The  writ  in  an  action  action  described  the 
defendant  as  "  J.  L.  Young,  carrying  on  business 
as  the  Edison  Mineograph  Co.  at  60  Lndgate- 
hill."  The  defendant,  who  was  not  in  fact  carry- 
ing on  the  business,  entered  an  appearance  as 
**  J.  L.  Young,  sued  as  J.  L.  Young,  carrying  on 
business  as  the  Edison  Mineograph  Co.  at  60, 
Ludgate-hill,  but  who  denies  that  he  is  carrying 
on  business  as  the  Edison  Mineograph  Co.  at  60, 
Ludgate-hill,  or  elsewhere "  : — Held,  on  motion 
by  the  defendant  to  set  aside  the  writ  and  subse- 
quent proceediugs  on  the  ground  of  irregularity, 
that  there  was  no  irregularity  in  the  writ,  and 
that  the  mistake  had  been  set  right  by  the  form 
in  which  an  appearance  had  l^n  entered  by 
the  defendant.  The  motion  was  acoordlDgly 
refused.     Zneeato  y.  Youmg,  38  W.  R.  474. 

Where  a  wrong  name  of  a  defendant  is  inserted 
in  the  process,  it  is  cured  by  his  attomey*8  under- 
taking to  appear.    Lowes  y.  ClarkOy  2  Chit.  240. 

A  defendiuit  waives  an  objection  of  misnomer 
by  taking  out  a  judge^s  order,  wherein  he  uses 
the  name  by  which  he  was  arrested.  Nathan,  y. 
a^hen,  3  D.  P.  C.  370.  See  Bayne  v.  Slack,  8 
C.  B.  (N.e.)  363  ;  27  L.  J.,  C.  P.  14  ;  4  Jur.  (N.8.) 
192;  6W.R.  171. 

If  a  plaintiff  sues  a  defendant  by  a  wrong 
christian  name,  and  the  defendant  appears  by 
his  right  name,  the  plaintiff  may  declare  against 
him  by  such  right  name.  Doo  v.  Butcher,  3 
Term  Rep.  611.    . 

A  defendant  not  being  a  British  subject,  and 
residing  out  of  the  jurisdiction,  was  served  abroad 
with  a  writ  giving  him  fourteen  days  for  appear- 
ance, and  al^  with  a  notice  of  the  writ.  The 
memorandum  on  the  notice  stated  that  if  the 
debt  and  costs  were  paid  in  seyen  days  from  the 
service,  further  prcMseedings  would  be  stayed. 
The  defendant  had  by  letter  admitted  the  debt 
and  service,  but  as  the  notice  did  not  give  the 
defendant  the  fourteen  days  limited  for  his 
appearance  in  which  to  pay  the  debt  and  costs, 
the  court  refused  to  give  the  plaintiff  leave  to 
proceed.  Galli  y.  Mongruel,  13  L.  T.  330  ;  14 
W.  R.  106. 

Where  a  party  held  to  bail  obtains  time  to  put 
in  bail  to  the  action,  he  cannot  afterwards  object 
to  the  writ  for  irregularity.  Moore  v.  Stocktcell, 
6  B.  &  C.  76 ;  9  D.  &  R.  124. 

h.  Time  from  which  Writ  takes  Effect. 

Itiuing  ii  not  JndieUl  Act — Ko  relation  baek 
to  earlieit  Period  of  Day.] — ^To  issue  a  writ  of 
summons  is  not  a  judicial  act,  and  the  court  may 
inquire  at  what  period  of  the  day  it  was  issued. 
It  appeared  from  the  statement  of  claim  that  the 
writ  of  summons  in  the  action  was  issued  on  the 
2nd  of  July,  and  that  the  cause  of  action  arose 
on  the  same  day,  but  before  the  issue  of  the 
writ.  The  statement  of  claim  was  demuired  to 
on  the  ground  that  the  issuing  of  the  writ  was  a 
judicial  act,  and  must  therefore  be  presumed  to 
have  taken  place  at  the  earliest  moment  of  the 
day,  before  the  cause,  of  action  accrued : — Held, 
that  the  court  could  inquire  whether  or  not  the 


writ  was  in  fact  issued  after  the  cause  of  action 
accrued.  Clarke  y.  Bradlaugh,  51  L.  J.,  Q.  B.  1  : 
8  Q.  B.  D.  63  ;  46  L.  T.  49 ;  30  W.  B.  63 ;  46 
J.  P.  278— C.  A. 

Title  to  Bno  aeqnirod  lubsaqnontly.] — When 
there  has  been  no  title  to  sue  at  the  time  of 
filing  an  original  bill  or  information,  a  decree 
cannot  be  founded  upon  a  right  of  suit  subse- 
quently acquired  and  brought  forward  by  a 
supplemental  bill,  or  by  way  of  amendment,  the 
rule  applying  not  only  in  cases  where  the  tdUe  to 
sue  in  respect  of  the  whole  matter  of  the  suit 
is  acquired  subsequently  to  filling  the  original 
bill,  but  also  in  cases  where  the  title  to  sue  in 
respect  of  the  whole  matter  of  the  suit  is  so 
acquired ;  the  principle  being  that  there  must  be 
a  right  of  suit  when  the  suit  is  commenced ;  and 
a  supplemental  bill  is  not  the  commencement,  but 
the  continuance  of  the  suit.  AU,'Qen.  y.  Avon 
(otherwise  Aberavon)  Corporatum^  3  De  Q-.  J.  &  8. 
637  ;  33  L.  J.,  Ch.  172. 

A  plaintiff  must  establish,  at  the  hearing,  that 
he  had  a  title  to  relief  at  the  time  of  filing  his 
bill,  or  if  he  relies  on  matter  subsequent  he  must 
file  a  supplemental  bill.  Barfield  y.  KeUy,  4 
Russ.  355. 

e.  Service  of  Writ. 
1.  In  OeneraL 

Penonal  Borriee— What  Soflloient.] — ^Whcn 
a  defendant  was  followed  upstairs  by  a  party 
who  was  endeavouring  to  serve  him,  and  having 
run  into  a  room  and  closed  the  door  after  him, 
the  copy  of  the  writ  was  put  into  the  room 
through  a  crevice  in  the  wall,  and  he  was  told 
what  it  was : — Held,  that  the  service  was  not 
sufficient.  Christmas  v.  Bicke,  2  B.  C.  Rep.  292 ; 
6  D.  &  L.  156. 

When  a  party  seeking  to  serve  a  writ  was 
standing  in  the  defendant's  yard,  close  to  the 
street-door  of  his  house,  and  saw  him  at  a  window 
within  the  dwelling-house,  and  informed  him  in 
a  loud  voice  that  he  had  a  writ  against  him,  and 
held  the  copy  out  and  threw  it  on  the  ground  in 
his  presence,  and  left  it  there  : — Held,  that  thia 
did  not  amount  to  a  personal  service  of  the  writ. 
Heath  V.  White,  2  D.  &  L.  46  ;  13  L.  J.,  Q.  B. 
218 ;  8  Jur.  675.  S.  P.,  Ooggs  y.  Huntingtower 
CLord),  12  M.  &  W.  503  ;  1  D.  &  L.  599  ;  13  L.  J., 
Ex.  352  ;  8  Jur.  66. 

It  is  no  ground  for  setting  aside  the  seryice  of 
a  writ  that  it  was  served  on  the  defendant  whilst 
attending  in  a  nisi  prius  court,  in  obedience  to 
a  subpoena  to  give  evidence  in  a  cause  in  which 
he  was  the  plaintiff .  Poole  y.  Oould,  1  H.  &  K. 
99  ;  25  L.  J.,  Ex.  250. 

Under  particular  circumstances,  one  man  may 
be  justified  in  laying  hands  upon  another,  for  the 
purpose  of  serving  him  with  process.  Harrimm 
v.  Hodgson,  5  M.  &  Ry.  392  ;  10  B.  &  C.  445  ;  a 
L,  J.  (O.S.)  K.  B.  223. 

If  a  person  who  has  corresponded  on  the  sub- 
ject of  the  action,  and  to  whom  process  is  sent 
inclosed  in  a  letter  by  the  post,  wilfully  refuses 
to  reoeiye  the  letter,  it  will  be  deemed  good 
service  on  him  though  he  never  read  it.  Aldred 
v.  Hicks,  5  Taunt.  186  ;  1  Marsh.  8. 

Sending  process  by  the  post  in  a  letter  which 
the  defendant  refuses  to  receive  is  not  good  ser- 
yice, althou^  the  refusal  may  have  been  wilful,, 
and  accompanied  with  a  long  avoidance  of  ser- 
vice. Redpath  y.  Williams,  3  Bing.  443 ;  11 
Moore,  333. 


u 


149 


PRACTICE— W'ri*  of  Summons. 


150 


Delivery  of  process,  sealed  up  in  a  letter,  in 
the  absence  of  the  person  t«  whom  it  is  addressed, 
is  no  service  but  from  the  time  when  the  letter 
is  opened.    Arrototmith  v.  Ingle^  3  Taunt.  234. 

The  court  will  dispense  with  strict  personal 
service,  where  it  appears  that  the  process  had 
come  to  the  possession  of  the  dsfcndant.  WiU 
UaiM  V.  Piggatt,  5  D.  P.  C.  320  ;  1  M.  &  W.  574  ; 
2  Gale,  115  ;  5  L.  J.,  Ex.  245. 

On  Delmdaat'i  Bolieitor.] — Service  of  a  writ 
on  the  attorney  of  a  defendant  who  w^as  prosecut- 
ing  a  cross  action  cannot  be  made  good  service, 
although  he  may  be  keeping  out  of  the  way 
to  avoid  being  served.  Parmenter  v.  Reed^  7 
D.  P.  C.  645. 

Wliere  an  action  is  brought  against  a  writer 
to  the  signet,  resident  in  Edinburgh,  as  adminis- 
trator, the  court  will  not  allow  service  of  the 
writ  on  the  person  resident  in  London,  who  has 
acted  as  a^nt  in  obtaining  the  defendant's 
letters  of  administration,  to  be  good  service. 
Kerr  v.  Miller,  8  D.  P.  0.  322. 

On  Clerk.] — When  a  copy  of  a  writ  was 
delivered  to  the  clerk  of  tne  defendant,  with 
orders  to  deliver  it  to  his  master,  which  he 
promised  to  do,  and  the  defendant  afterwards 
called  on  the  plaintifTs  attorney  with  the  writ 
in  his  hand,  and  wrote  a  letter,  stating  that  he 
had  received  it  on  such  a  day  : — Held,  a  suflScient 
personal  service.  Atton,  v.  Oreathead,  2  D.  (N.S.) 
647  ;  6  Jur.  1000. 

On  Selations.] — The  court  will  not  allow 
service  of  a  writ  at  the  house  of  a  defendant's 
uncle  to  be  good  service,  though  it  cannot  be 
discovered  where  the  defendant  resides,  and 
though  answers  have  been  returned  to  the  letters 
left  for  him  at  his  uncle's.  SainMhury  v.  Thorpe, 
9  D.  P.  C.  182. 

A  copy  of  a  writ  enclosed  in  a  letter  was  left 
with  the  defendant's  son,  at  the  defendant's 
residence  ;  the  son  was  desired  to  give  the  letter 
to  his  father,  which  he  promised  to  do : — Held, 
equivalent  to  personal  service.  Rltodes  v.  Innes, 
1  D.  P.  C.  215  ;  5  M.  &  P.  163  ;  7  Bing.  329  ;  9 
L.J.  (0.8.)  C.  P.  116. 

On  Lunatiei.] — Where  a  lunatic,  confined  in 
an  asylum,  cannot  be  served,  leave  will  not  be 
granted  to  proceed  without  personal  service 
under  s.  1 7  of  the  Common  Law  Procedure  Act, 
1852.  WUliamjfan  v.  Maggs,  28  L.  J.,  Ex.  5  ; 
7  W.  B.  60.  S.  P.,  Holmes  v.  Service,  15  C.  B. 
293 ;  24  L.  J.,  C.  P.  24  ;  1  Jur.  (N.S.)  268 :  3 
C.  L.  R.  234. 

An  action  may  proceed  against  a  lunatic  on 
the  writ  of  summons  coming  to  his  knowledge. 
Kimberley  v.  Alleyne,  2  H.  &  C.  223  -,  9  Jur. 
(N.8.)  650 ;  8  L.  T.  398  ;  11  W.  R.  757. 

The  defendant,  who  carried  on  business  in  the 
name  of  a  lirm  apparently  consisting  of  more 
than  one  person,  was  sued  in  her  firm  name ;  the 
writ  was  served  at  her  place  of  business  upon 
the  manager,  according  to  Ord.  IX.  r.  6a ;  and 
judgment  signed  in  default  of  appearance.  At 
the  time  of  the  service  of  the  wiit  she  was  of 
unsound  mind  and  confined  in  an  asylum,  but 
this  was  unknown  to  the  plaintiff : — ^Held,  that 
the  judgment  must  be  set  aside,  as  the  writ 
onght  to  have  and  had  not  been  served  under 
Old.  XIII.  r.  1.  Fore-street  Warehouse  Co.  v. 
Jhirrant,  62  L.  J.,  Q.  B.  287  ;  10  Q.  B.  D.  471  ; 
48  L.  T.  631 ;  31  W.  R.  765. 


Subttitnted  Benrioe.] — Where  the  medi- 
cal officer  of  an  asylum  refused  to  allow  service 
of  a  bill  in  equity  on  a  lunatic  who  was  not  so 
found  by  inquisition,  the  court  allowed  substi- 
tuted service  on  the  medical  officer.  Raine  y. 
Wilson,  43  L.  J.,  Ch.  469  ;  L.  R.  16  Eq.  676  :  2» 
L.  T.  61.    S.  P.,  Morgan  v.  Jones,  4  W.  R.  381. 

In  an  action  for  specific  performance  of  con- 
tract, where  one  of  the  parties  to  the  contract 
had  become  a  lunatic  so  found  by  inquisition, 
but  no  committee  had  been  appointed  of  her 
person  or  estate,  the  court  directed  service  of  the 
writ  upon  the  keeper  of  the  asylum  at  which  she 
was  residing,  or  upon  the  persons  with  whom  she 
was  residing.    Tnan  v.  Smith,  27  W.  R.  617. 

Colonial  Ooyemment.] — ^A  colonial  govern- 
ment is  not  a  corporation,  and  cannot  be 
effectually  served  with  a  writ  of  summons. 
Sloman  v.  New  Zealand  Government,  46  L.  J., 
C.  P.  185 ;  1  C.  P.  D.  663 ;  36  L.  T.  454 ;  25 
W.  R.  86— C.  A. 

On  One  Commiitioaor  whethor  Berrice  on  All.} 
— A  writ  was  sued  out  against  commissioners  in 
their  collective  name,  but  it  was  served  only  on 
one  of  them  : — ]^eld,  that  such  a  service  was  not 
irregular,  the  commissioners  not  being  a  cor- 
poration. Williams  ▼.  Admiralty  Com  in Uttio ners, 
11  0.  B.  420  ;  2  L.  M.  &  P.  456  ;  20  L.  J.,  C.  P. 
245  ;  16  Jur.  42. 

Produotion  of  Original.] — When  a  person 
serving  a  writ  of  summons  does  not,  when  re- 
quest^, produce  the  original,  the  proceedings 
taken  under  the  writ  are  void,  and  not  merely 
irregular.    Hawthorn  v.  Harris,  23  W.  R.  214. ' 

Bervioe  of  Copy.] — If   a  process-server 


meets  a  party  on  horseback,  to  whom  he  shows 
the  original  subpoena  and  tells  his  business,  and 
offers  a  copy  and  it  is  refused,  he  may  leave  the 
copy  on  the  spot  and  the  party  is  well  served. 
Fry  v.  Crosbie,  1  Hog,  289. 

Domand  to  mo  Original.]— If  a  defendant,  at 
the  time  he  is  served  with  a  copy  of  a  non- 
bailable  writ,  demands  to  see  the  original,  whidi 
is  refused,  the  service  is  irregular  and  will  be 
set  aside  with  costs.  Tlioma^  v.  Pearce,  4  D.  & 
R.  317  ;  2  B.  &  C.  761  :  2  L.  J.  (0.8.)  K.  B.  153  ; 
26  R.  R.  543.  S.  P.,  PHit  v.  Amlyrose,  6  M.  &  S. 
274. 

Where  a  defendant  was  served  with  a  copy  of 
a  capias,  and  a  quarter  of  an  hour  afterwards 
demanded  to  see  the  original,  which  was  refused 
by  the  officer,  the  court  set  aside  the  service  and 
subsequent  proceedings.  Westley  v,  Jones,  5 
Moore,  162. 

Where  a  person  serving  a  writ  did  not,  though 
requested  so  to  do,  show  the  original  writ  to  the 
defendant,  and  the  plaintiff  signed  judgment 
thereon  : — ^Held,  that  all  the  proceedings  taken 
under  the  writ  should  be  set  aside,  whether  such 
proceedings  were  to  be  considered  as  iiregular 
or  absolutely  void.  PhUlipson  v.  Emanuel,  66 
L.  T.  858. 

Of  Amended  Writ.] — An  amended  writ  must 
be  served  in  the  same  way  as  if  it  had  been  an 
original  writ.  After  the  writ  in  an  action  in 
rem  in  the  Admiralty  Division  against  a  ship 
had  been  filed  and  served  on  the  ship,  the  ship 
was  sold  in  an  action  brought  by  anotner  party, 
and  the  proceeds  of  the  sale  brought  into  court. 
The  writ  was  then  amended,  and  filed  in  the 
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Admiralty  Registry,  but  was  not  formally  served 
on  the  registrar,  nor  was  it  indorsed  with  the  date 
of  service  under  Ord.  IX,  r.  18.  The  defendants 
did  not  appear  : — Held,  that  the  service  of  the 
amended  writ  was  not  sufficient,  and  the  plaintijS 
was  not  entitled  to  obtain  judgment  by  default. 
The  Cassiopeia,  48  L.  J.,  P.  39 ;  4  P.  D.  188 ; 
40  L.  T.  869  ;  87  W.  E.  703— 0.  A.  See  Hartley, 
In  re,  and  Bryans  v.  Hughes,  ante,  ooL  143. 


Setting  Aiide  for  Irregularity.] — ^It  is  not  suf- 
ficient ground  for  setting  aside  proceedings  that 
the  service  of  the  writ  was  not  miBde  directly  and 
personally  upon  the  defendant,  and  especially 
after  a  positive  affidavit  of  personal  service  on 
the  plaintiffs  part ;  the  defendant  must  go  on 
further  to  show  that  neither  the  writ  nor  the  copy 
came  to  his  knowledge  or  possession.  Phillips 
V.  Etisell,  2  D.  P.  C.  684 ;  4  Tyr.  814 ;  1  C.  M. 
&  R.  374  ;  3  L.  J.,  Ex.  338. 

The  court  will  not  set  aside  proceedings  on  the 
ground  that  the  defendant  has  not  been  person- 
ally served  with  process,  unless  it  is  distinctly 
shewn  that  it  has  not  come  to  his  knowledge. 
Emerson  v.  JBroum,  8  Scott  (n.b.)  219;  7 
Man.  &  a.  476. 

If  a  defendant  seeks  to  set  aside  proceedings 
on  the  ground  of  not  having  been  served  with 
process,  it  must  appear  by  Ids  affidavit  that  he 
is  the  defendant  in  the  cause.  Johnsony,  Small- 
wood,  2  D.  P.  C.  688. 

There  being  cases  in  which  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral 
may,  by  virtue  of  1  &  2  Geo.  4,  c.  98,  s.  9,  be  sued 
in  their  collective  name,  the  court  will  not,  to 
set  aside  a  writ  or  service,  inquire  into  the  fact 
whether  the  action  is  one  in  which  they  may  be 
so  sued  or  not.  Williams  v.  Admiralty  Com- 
missioners,  2  L.  M.  &  P.  456 ;  11  C.  B.  420 ; 
20  L.  J.,  C.  P.  245  ;  16  Jur.  42. 

Compare  eases  ante,  cols.  145, 146. 

Berviee  on  Wrong  Ponon— Amendment  or  Bie- 
oharge.] — If  a  copy  of  a  writ  of  summons  is 
served  on  a  person  by  a  wrong  name,  he  is  not 
bound  to  apply  to  set  it  aside.  IfiHtan  v. 
Stevens,  1  H.  &  W.  621. 

Where  a  writ  of  summons  issued  against 
Thomas  Gray,  and  was  served  on  William  Gray, 
the  court  refused  to  set  aside  the  proceedings. 
Orifiin  V.  Gray,  5  D.  P.  C.  331 ;  2  Gale,  201. 

Where  a  writ  has  been  served  on  the  wrong 
person,  and  service  is  possible  on  the  right  person, 
leave  will  not  be  given  under  Ord.  LXX.  r.  1,  to 
amend  the  irregnlArity,  but  the  faulty  service 
will  be  discharged  with  costs  upon  the  applica- 
tion of  the  person  intended  to  be  served.  Nelson 
y.  Pastorino,  49  L.  T.  564. 

Waiyer  of  Objeetion  to  Senrioe.] — ^An  appli- 
cation made  by  the  defendants  for  security  for 
costs  constitutes  a  waiver  of  any  objection  as  to 
service.  Zhoneux  v.  Hong  Kong  and  Shanghai 
Backing  Corporation,  55  L.  J.,  Ch.  758 ;  38 
Ch.  D.  446  ;  64  L.  T,  863  ;  34  W.  R.  763. 

A  writ  of  summons  was  issued  out  of  the 
Court  of  Common  Pleas  at  Lancaster,  which  is  a 
superior  court,  for  a  cause  of  action  cognisable 
by  that  court,  but  which  arose  beyond  its  juris- 
diction. The  service  was  upon  the  defendant's 
attorney  beyond  the  jurisdiction ;  and  he  gave 
an  undertaking  to  appear  and  did  appear  for  the 
defendant : — Held,  that  the  irregularity  in  the 
service  was  cured  by  the  appearance.  Oulton  v. 
Radcliffe,  43  L.  J.,  C.  P.  87  j  L.  R.  9  C.  P.  189  ; 
30  L.  T.  22  J  22  W.  R.  872. 


Obatmeting  or  Proyenting  Service.] — ^A  gover- 
nor of  a  prison,  in  compliance  with  an  order  of 
the  visiting  justices,  refused  to  allow  the  process 
of  the  court  to  be  served  upon  a  prisoner  under- 
going a  criminal  sentence.  The  court  granted  a 
rule  nisi  for  an  attachment  against  the  governor, 
on  the  condition  that  the  rule  was  not  to  be  served 
or  acted  upon,  unless  he  persisted  in  refusing  to 
allow  service.  Danson  v.  La  Capilain,  7  Ex.  667 ; 
21  L.  J.,  Ex.  219. 

So  when  a  keeper  of  an  asylum  refused  to 
allow  service  of  a  writ  on  a  lunatic  under  his 
charge,  or  to  bring  it  to  his  notice,  the  court 
granted  a  rule  nisi  for  an  attachment  against 
him  for  obstructing  its  proceedings.  Denison  v. 
Harding,  15  W.  R.  346. 

Time  for  Beryiee.] — ^A  specially  indorsed  writ  is 
not  a  pleading  within  the  meaning  of  Ord.  LXI V. 
r.  11,  and  service  thereof  may  therefore  be  effected 
at  any  hour  of  the  day.  Murray  v.  Stephenson, 
56  L.'j.,  Q.  B.  647  ;  19  Q.  B.  D.  60  ;  66  L.  T.  720 ; 
36  W.  R.  666. 

It  is  no  objection  to  the  service  of  a  writ  that 
it  was  not  made  until  after  the  expiration  of  four 
months  from  the  date,  provided  the  defendant 
agrees  to  accept  it  as  good  service.  Coales  v, 
Sandy,  2  Scott  (N.B.)  535  ;  9  D.  P.  C.  381. 

A  writ  of  summons  may  be  served  on  a  party 
in  a  court  of  justice,  and  while  a  trial  is  going 
on.  Poole  V.  Qould,  1  H.  &  N.  99  ;  25  L.  J.,  Ex. 
250. 


2.  On  Firms  and  Psnona  trading  in  other 
than  their  own  Names. 

Foreigner  residing  Abroad.]— Ord.  XLVIIIa. 
r.  11,  providing  that  persons  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other 
than  their  own  name  may  be  sued  in  such  name 
or  style  as  if  it  were  a  finn  name,  does  not  apply 
to  a  foreigner  resident  out  of  the  juxisdiction. 
De  Bemales  v.  ''New  York  Herald,"  62  L.  J., 
Q.  B.  385 ;  [1893]  2  Q.  B.,  97,  n. ;  6  R.  339 ;  68 
L.  T.  658 ;  41  W.  R.  481.  Affirmed,  5  R.  343,  n. 
— C.A. 

Beryiee  on  Xanager  witliin  Jnriidiction.1 — ^A 

foreigner  resident  abroad,  who  carries  on  busi- 
ness within  the  jurisdiction  in  a  name  or  style 
other  than  his  own  name  cannot  be  sued  here 
under  Ord.  XLVIIIa.  r.  11,  and  consequently 
a  writ  against  him  cannot  be  served  on  his 
manager  within  the  jurisdiction  under  r.  3. 
Bvssell  V.  CambefoH  (23  Q.  B.  D.  526)  approved. 
St.  Gohain  v.  Hoyermann's  Agency,  62  L.  J., 
Q.  B.  485  ;  [1893]  2  Q.  B.  96  ;  4  R.  441 ;  69  L.  T. 
329  ;  41  W.  R.  663— C.  A. 

Ord.  IX.  r.  6  does  not  apply  to  a  foreign  part- 
nership firm,  the  members  of  which  are  foreign 
subjects  domiciled  and  resident  out  of  the  i'\iriv 
diction ;  service  of  a  writ  of  summons  oiri  the 
manager  at  the  principal  place,  within  the  ^uns. 
diction,  of  the  business  of  such  firm,  set  aside 
accordingly.     0*Neil  v.  Gason  (46  L.  J.,  q  3 
191)  overruled.    Russell  v.  Camhefort,  58L  L*  T ' 
Q.  B.  498 ;  23  Q.  B.  D.  526  ;  61  L.  T.  TBI  *  ^i 
W.  R.  701— C.  A.  »  ^' 

To  enable  service  of  a  writ  of  summons  to  be 
made  under  Ord.  IX.  r.  6a,  upon  a  de^endant^ 
manager,  it  is  not  necowary  that  the  ^efen^J 
himself  should  be  within  the  jurisdicti^j^  xT- 
enough  if  he,  carrying  on  business  in  the  t\ 
of  a  firm,  has  a  place  of  business  '^ithin*??^ 
jurisdiction,  under  the  control  or  maixxujem    f  f 
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(Bome  person.     O'Heil  y.  ClasoHy  46  L«  J.,  Q.  B. 
191. 

A  foreign  corporation  owning  a  line  of  steamers 
running  between  Tilbury  and  Ostend  had  their 
place  of  business  in  Belgium.  In  this  country 
the  business  of  the  line  was  transacted  by 
B.,  M.  k  Co.,  at  Dominion  House,  110,  Fenchunji 
Street.  Upon  the  door  of  these  offices  B.,  M.  k  Co. 
were  described  as  general  agents,  while  the  name 
of  the  foreign  corporation  appeared  below.  The 
offices  were  taken  by  B.,  M.  &  Co.  in  their  own 
name,  and  the  rent  was  paid  by  them.  B.,  M.  &  Co. 
received  a  commission  on  freights  and  a  fixed 
annual  allowance  as  remuneration  for  transacting 
the  business  of  the  line.  Upon  business  cards 
and  forms  issued  by  B.,  M.  &  Co.  in  connection 
with  the  line  were  the  words  "  Apply  at  the  Com- 
pany's Offices,  Dominion  House,  110,  Fenchurch 
Street,"  and  a  similar  notice  appeared  in  adver- 
tisements inserted  in  the  daily  papers.  In  their 
affidavit  B.,  M.  &  Co.  swore  that  they  were  merely 
agents  for  the  defendant  corporation.  In  an 
action  in  personam  against  the  foreign  corpora- 
tion to  recover  damages  for  a  collision,  the  writ 
was  served  upon  the  manager  of  B.,  M.  &  Co.  The 
service  of  the  writ  was  set  aside  on  the  ground 
that  the  person  upon  whom  it  was  effected  was 
not  the  servant  of  the  defendant  corporation, 
bat  of  their  agents.  The  Prinoeu  Clementine^ 
66  L.  J.,  P.  28 ;  ri897]  P.  18 ;  75  L.  T.  696 ; 
8  Asp.  M.  C.  222. 

London  Agency.] — In  an  action  against  a 
foreign  bank,  service  of  the  writ  of  summons  on 
the  head  manager  of  the  London  "  Agency "  of 
the  bank — the  agency  being  ostensibly  and  In 
fact  a  bank  with  the  usual  offices,  manager,  and 
stail  of  clerks  : — Held,  to  be  good  service  on  the 
defendants.  Lhoneux  v.  Hong  Kong  and  Shang- 
hai Banking  Corporation^  66  L.  J.,  Ch.  768  ;  33 
Ch.  D.  446  ;  54  L.  T.  863  ;  34  W.  E.  753. 

A  foreign  corporation,  with  the  majority  of  its 
shareholders  resident  in  England,  had  a  London 
agency  carried  on  in  the  agent's  own  office,  but 
carried  on  no  principal  or  material  part  of  its 
business  in  this  country: — Held,  not  liable  to 
be  sued  in  an  English  court  under  Ord.  IX.  r.  8, 
and  service  of  a  writ  of  summons  on  the  agent 
in  London  was  accordingly  set  aside.  Badcook 
V.  Cumberland  Gap  Park  Co,,  62  L.  J.,  Ch.  247  ; 
[1893]  1  Ch.  362 ;  3  K.  188 ;  68  L.  T.  155 ; 
41 W.  R.  204. 

**  Carrying  on  Buiinou  within  the  Jnrifdio- 
tion."] — ^Where  partners  of  a  foreign  firm  per- 
sonally select  goods  in  this  country,  which  are 
then  purchased  by  a  merchant  here  in  his  own 
name  and  shipped  to  the  firm,  this  does  not  con- 
stitute **  a  carrying  on  business  within  the  juris- 
diction "  so  as  to  render  the  firm  liable  to  be  sued 
here  in  the  firm  name  under  Ord.  XLVIIIa.  r.  1. 
Singleton  v.  Robertt,  10  R.  223  ;  70  L.  T.  687. 

For  the  purposes  of  the  issuing  under  Ord. 
XLVIII.  r.  1,  of  a  writ  in  the  firm  name  against 
a  firm  carrying  on  business  within  the  jurisdic- 
tion, it  is  immaterial  whether  the  firm  is  an 
English  or  a  foreign  firm.  Worcester  City  Bank- 
ing Co.  V.  Firbank,  63  L.  J.,  Q.  B.  542  :  [1894] 
1  Q.  B.784  ;  9  R.367  ;  70 L.  T.443;  42  W.  B.  402 
— O.A. 

Partner  domieiled  in  Sootland.] — A  part- 
ner domiciled  in  Scotland,  who  carries  on  business 
within  the  jurisdiction  in  a  name  or  style  other 
than  his  own,  cannot,  under  Ord.  XLYIIlA.  r.  11, 
be  sued  here  in  respect  of  the  partnership  by 


service  of  the  writ  upon  the  manager  of  his 
business  within  the  jurisdiction.  If  elver  y. 
Bums,  64  L.  J.,  Ch.  681 ;  [1895]  2  Ch.  630  ;  12  K. 
467  ;  73  L.  T.  39  ;  44  W.  R.  40— C.  A. 

Ord.  XLYIIlA.  rr.  1  and  3,  do  not  apply  to  a 
finn  carrying  on  business  in  partnership  in  Glas- 
gow, the  members  of  which  are  domiciled  and 
resident  in  Scotland,  and  having  no  place  of 
business  within  the  jurisdiction  ;  nor  do  the 
rules  affect  the  principle  laid  down  in  Ruetell  v. 
CambefeH  (23  Q.  B.  D.  526).  Chrwnt  v.  Ander- 
son, 61  L.  J.,  Q.  B.  107 ;  [1892]  1  Q.  B.  108  ;  66 
L.  T.  79— C.  A. 

The  firm  of  A.  &  Co.,  woollen  manufacturers, 
consisted  of  two  partners,  who  carried  on  their 
manufactory  in  Glasgow  and  resided  there. 
MacC.  rented  an  office  in  London,  consisting  of 
two  rooms  in  Milk  Street  Buildings,  Cheapside, 
and  acted  as  agent  for  A.  k  Co.  for  the  receipt  of 
orders  and  instructions  from  London  customers, 
which  he  transmitted  to  Glasgow  for  approval, 
and  was  paid  a  commission  on  business  done. 
One  room  was  used  by  MacC.  as  an  office,  and 
the  other  was  used  by  him  for  storing  samples  of 
the  firm's  goods.  The  name  of  A.  &  Co.  appeared 
in  large  letters  outside  MacC.'s  office  ana  at  the 
doorway,  but  on  the  doorway  MacC.'s  name  was 
written  below  the  firm's  name  in  smaller  letters. 
Upon  A.  &  Co.'s  letter  paper,  in  tiie  same  space 
allotted  for  their  Glasgow  address,  the  words 
**  London  Warehouse,  2,  Milk  Street  Buildings," 
also  appeared: — Held,  that  MacC.'s  office  was 
not  a  place  within  the  jurisdiction  of  the  business 
of  the  partnership  of  A.  &  Co. ;  that  MacC.  was 
not  a  person  having  control  of  the  partnership 
business  ;  and  that  service  of  a  writ  of  summons 
issued  against  A.  &  Co.  at  the  suit  of  G.,  upon 
MacC,  was  not  a  good  service : — Held,  also,  that 
the  firm  did  not  carry  on  business  within  the 
jurisdiction,  and  that  the  writ  of  summons  having 
been  improperly  issued  must  be  set  aside.    lb, 

A  compuiy  having  its  registered  office  in 
Scotland,  but  also  carrying  on  its  business  within 
the  jurifidiction  of  the  High  Court,  cannot  be 
served  with  a  writ  of  summons  within  the  juris- 
diction. Watkins  v.  Scottish  Imperial  Insurance 
Co.,  58  L.  J.,  Q.  B.  495  ;  23  Q.  B.  D.  285 ;  60  L.  T. 
639  ;  37  W.  R.  670. 

A  company  had  their  registered  office  in  Scot- 
land, but  carried  on  brandi  works  in  England. 
The  writ  in  the  action  had  been  served  on  the 
manager  of  the  branch  works,  and  a  copy  had 
also  l^n  sent  by  post  to  the  registered  office  : — 
Held,  that  the  service  was  bad  and  must  be  set 
aside.  Wood  v.  Anderston  Foundry  Co,,  36  W.  R. 
918. 

Toroign  Corporation — ^Branoh  Offiee  in  Sng- 
land.]- Ord.  IX  r.  8,  of  the  Rules  of  Court,  1883, 
applies  to  a  foreign  corporation  established  by 
foreign  law,  provided  it  really  carries  on  business 
and  has  a  residence  in  this  country.  Newby  v. 
Vo^n  Opnen  (L.  R.  7  Q.  B.  293),  approved.  Hag- 
gin  y.  Omptoir  d^Esoompte,  58  L.  J.,  Q.  B.  508  ; 
23  Q.  B.  D.  519 ;  61  L.  T.  748  ;  37  W.  R.  703— 
O.A. 

A  foreign  corporation,  carrying  on  business  in 
England,  although  not  incorporated  according  to 
English  law,  may  be  sued  in  an  English  court,  in 
respect  of  a  cause  of  action  which  arose  within  the 
jurisdiction.  Service  of  a  writ  of  summons  on 
the  head  officer  of  an  English  branch  of  a  foreign 
corporation  carrying  on  business  in  England  is 
good  service,  and  it  is  not  necessary  to  serve  the 
process  on  the  officer  at  the  head  office  abroad. 
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Xeiohy  v.  Von  Oppen,  41  L.  J.,  Q.  B.  148  ;  L.  B. 
7  Q.  B.  293  ;  26  L.  T.  164  ;  20  W.  E.  383. 

Dinolutioii  of  Firm.] — ^Where  a  finn  has  been 
dissolved  to  the  knowledge  of  the  plaintifE,  an 
outgoing  partner  cannot  be  proceeded  against 
under  Ord.  XLVIllA.  r.  8,  unless  he  has  been 
))ersonally  served  with  the  writ  in  the  action. 
Wigram  v.  Cox,  63  L.  J.,  Q.  B.  751 ;  [1894]  1 
Q.  B.  792  ,  70  L.  T.  666. 

Where  a  partnership  between  a  foreigner 
residing  abroad  and  a  British  subject  has,  before 
the  commencement  of  an  action  against  the 
partnership,  been  dissolved  without  the  know- 
ledge of  the  plaintiff,  and  the  business  has  been 
carried  on  in  England  under  the  style  of  the 
firm  by  the  foreigner  alone,  service  of  the  writ 
on  the  partnership  can  be  effected  under 
Ord.  IX.  r.  6,  and  Oid.  XVI.  r.  14,  by  service 
at  the  principal  place  within  the  jurisdiction  of 
the  business  of  the  partnership  upon  any  person 
having  at  the  time  of  service  the  management 
of  the  business.  Pollexfen  v.  Sibson  (16  Q.  B.  D. 
792),  discussed  and  followed.  S/iepherd  v.  Hirsch, 
59  L.  J.,  Ch.  819  ;  45  Ch.  D.  231  ;  63  L.  T.  335  ; 
38  W.  R.  746. 

Xembsr  of  Foreign  Firm  temporarily  witUn 
Jurisdietion.] — The  defendants,  who  were  a 
foreign  partnership  carrying  on  business  out  of 
the  jurisdiction,  were  sued  in  the  name  of  their 
firm.  One  member  of  the  firm  happening  to  be 
within  the  jurisdiction  was  served  with  the  writ, 
which  was  the  ordinary  eight-day  writ : — Held, 
that  such  service  was  good  under  Ord.  IX.  r.  6, 
which  provides  that,  where  persons  are  sued  as 
partners  in  the  name  of  their  fiim,  the  writ  shall 
be  served  either  upon  any  one  or  more  of  the 
partners,  or  at  the  principal  place  within  the 
jurisdiction  of  the  business  of  the  partnership 
upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership 
business  there.  Pollexfen  v.  Sibson,  65  L.  J., 
Q.  B.  294 ;  16  Q.  B.  D.  792  ;  64  L.  T.  297  ;  34 
W.  E.  534. 

A  writ  in  Form  1,  Appendix  A,  Part  1  to 
the  Bules  of  1883,  with  the  exception  that  no 
address  was  inserted  as  that  of  the  defendants, 
was  issued  against  a  foreign  company  having  no 
place  of  business  in  this  country,  and  was  served 
at  Dover  on  one  of  the  managing  directors  of  the 
company  who  was  temporarily  thcra  on  business 
connected  with  the  company : — Held,  that  the 
writ  must  be  set  aside.  Tlie  TF.  A.  Scholten,  57 
L.  J.,  P.  4 ;  13  P.  D.  8  ,  58  L.  T.  91  ;  36  W.  R. 
659  ;  6  Asp.  M.  C.  244. 

Ord.  IX.  r.  6,  does  not  apply  to  a  foreign 
partnership,  not  carrying  on  business  in  England, 
the  members  of  which  are  resident  and  domiciled 
abroad.  The  service,  therefore,  of  a  writ  issued 
against  such  a  partnership  in  the  firm  name 
upon  one  of  the  partners  temporarily  in  England, 
**  as  a  partner,"  is  not  good  service  against  the 
^rm  imder  Old.  IX.  r.  6.  In  suing  a  foreign 
partnership  not  canying  on  business  in  England, 
the  members  of  which  are  resident  and  domiciled 
abroad,  the  proper  course  is  to  insert  in  the  writ 
the  names  of  the  partners  whom  it  is  desired  to 
sue,  and  such  writ,  so  framed,  may  be  served  on 
any  of  the  partners  found  within  the  jurisdiction; 
•or  it  may  be  served  out  of  the  jurisdiction  under 
Ord.  XI.,  in  cases  where  that  order  is  applicable. 
Western  JV^atio^nal  Bank  v.  Ferez,  60  L.  J.,  Q.  B. 
272 ;  ri891]  1  Q.  B.  304 ;  64  L.  T.  543 ;  39  W.  R. 
:245— C.  A. 


A  writ  of  summons  under  the  Rules  of  the 
Supreme  Court,  1883,  issued  against  a  foreign 
partnership  in  the  name  of  the  fiim  is  irregular, 
and  the  writ  and  service  thei'eof  upon  a  member 
of  the  partnership  within  the  jurisdiction  will 
be  set  aside  upon  an  application  for  that  purpose 
made  by  the  partner  served  before  appearance. 
Heineniann  v.  Hale,  60  L.  J.,  Q.  B.  G50  ;  [1891] 
2  Q.  B.  83  ;  64  L.  T.  548  ;  39  W.  R.  485— C.  A. 

Amendmont  of  Writ— Freih  Cause  of  Action.] 
— The  plaintiffs,  an  English  firm,  entered  into 
contracts  in  India  with  G.  &  Co.,  an  Indian  firm, 
for  the  manufacture  of  indigo.  0.  &  Co.  were 
the  English  correspondents  of  G.  &  Co.,  and 
there  were  some  partners  common  to  both  firms, 
and  some  of  the  partners  of  each  firm  were 
resident  in  India.  G.  &  Co.  consigned  indigo  to 
O.  &  Co.,  and  the  plaintiffs  brought  an  action 
against  the  firm  of  O.  &  Co.  claiming  the  indigo, 
to  which  all  the  members  of  O.  &  Co.  both  in 
England  and  India  appeared.  The  plaintiffs 
then  obtained  an  order  ex  parte  to  amend  their 
writ  by  adding  G.  d&  Co.  as  defendants,  and 
making  conscc]ucntial  alterations  in  the  writ, 
and  also  obtained  leave  to  serve  the  amended 
writ  on  the  defendants  out  of  the  jurisdiction. 
In  making  the  amendments  the  plaintiffs  made 
the  firm  of  G.  &  Co.  defendants,  and  added  a 
claim  in  respect  of  fresh  causes  of  action  arisin*^ 
out  of  breaches  of  contract  by  G.  &  Co.  in  India, 
which  were  not  included  in  the  original  writ. 
The  members  of  the  firm  of  G.  &  Co.  appeared  to 
the  amended  writ,  and  moved  to  discharge  the 
order  to  amend  as  irregular : — Held,  that  the 
original  writ  was  wrongly  issued  against  the  firm 
of  0.  &  Co.,  some  of  the  partners  being  out  of 
the  jurisdiction,  and  that  the  order  to  amend  it 
was  also  bad.  The  court  accordingly  set  aside 
the  amended  writ,  and  gave  liberty  to  the  plain- 
tiffs to  amend  the  original  writ  by  substituting 
for  the  name  of  the  firm  of  0.  &  Co.  the  names 
of  the  individual  members  of  that  firm  and  of 
the  film  of  G.  k.  Co.,  who  were  in  this  country, 
and  by  adding  a  claim  in  respect  of  breaches  of 
the  contracts ;  the  members  of  the  two  firms  who 
were  out  of  the  jurisdiction  being  at  liberty  to 
set'  aside  their  appearances,  without  prejudice  to 
any  application  by  the  plaintiffs  to  add  such 
members  as  parties,  and  to  serve  them  with  the 
amended  writ.  Western  National  Bank  v.  Perez 
([1891]  1  Q.  B.  304)  followed.  Indign  Co,  v. 
Ogllty,  [1891]  2  Ch.  31 ;  64  L.  T.  846  ;  39  W.  R. 
646— C.  A. 

Firm  carrying  on  Busineii  in  England — One 
Partner  domiciled  Abroad — Service  on  Partner 
resident  within  Joriidietion.]  —  Two  persons, 
subjects  of  a  foreign  state,  carried  on  business  as 
co-partners  in  England.  One  of  them  resided  in 
England,  the  other  resided  and  was  domiciled 
abroad.  A  writ  having  been  issued  against  them 
in  the  name  of  their  firm,  the  partner  resident  in 
England  was  served  with  such  writ  under 
Ord.  IX.  r.  6,  and  appeared.  There  being  no 
defence  to  the  action,  judgment  was  entered 
against  the  firm  under  Ord.  XIV. : — Held,  that 
the  service  on  the  partner  was  a  good  service  on 
the  firm,  and  that  judgment  was  rightly  entered 
against  the  firm.  LysagJvt  v.  Clark,  [1891]  1 
Q.  B.  562  :  64  L.  T.  776. 

Service  of  Writ  on  Firm — Subsequent  Service 

on  Partner — Judgment — ^Appearance  by  Partner 

— Judgment  against  Firm  set  aside.] — The  writ 

I  or  summons  in  an  action  against  a  firm  was  duly 
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served  npon  the  firm,  and  five  days  afterwards 
was  served  upon  an  alleged  partner.  Judgment 
by  default  was  signed  against  the  firm ;  subse- 
quently to  the  signing  of  the  judgment,  but 
within  eight  days  from  the  service  of  the  writ 
upon  him,  an  appearance  was  entered  bv  the 
partner : — Held,  that  the  partner  was  entitled  to 
have  the  judgment  against  the  firm  set  aside. 
Alden  y.  Beckley,  60  L.  J.,  Q.  B.  87  ;  26  Q.  B.  D. 
543  ;  63  L.  T.  282  ;  39  W.  R.  8. 

Foreign  Defendant — Appointment  of  Agent  in 
London  to  Aeoept  Berviee.]  —  A  contract  for 
delivery  and  acceptance  of  certain  quantities  of 
copper,  between  a  company  whose  registered 
office  was  in  the  United  Kingdom,  and  a  company 
incorporated  under  decrees  and  articles  of  associa- 
tion according  to  the  law  of  France,  with  their 
principal  office  in  Paris  and  having  no  place  of 
business  in  the  United  Kingdom,  contained  a 
clause  that  the  same  should  be  construed  accord- 
ing to  English  law,  and  that  a  firm  of  metal 
brokers  in  London  should  be  agents  for  the 
French  company,  "  on  whom  any  writ  or  other 
legal  process  arising  out  of  the  contract  might 
be  served."  Subsequently  the  French  company 
was  declared  to  be  in  judicial  liquidation  imder 
the  direction  and  supervision  of  the  Tribunal  of 
Conmierce  of  the  Seine  : — Held,  that  service  of  a 
writ  in  an  action  by  the  English  company  upon 
a  member  of  the  firm  named  in  the  contract  was 
a  good  service,  although  not  a  service  within  the 
Rules  of  the  Supreme  Court.  Further,  that, 
npon  authority,  the  judicial  liquidation  in  Prance 
did  not  revoke  the  contract.  Thartis  Sulphnr 
and  Copper  Co.  y.  8ociet6  des  MHatLXy  58  L.  J., 
Q.  B.  435  ;  60  L.  T.  924  ;  38  W.  R.  78. 

Ko  Plaee  of  Busineu  in  England.] — Ord.  IX. 
r.  6,  does  not  apply  to  foreign  partnerships 
not  subject  to  English  law,  though  sued  in 
respect  of  a  cause  of  action  within  Ord.  XI. 
r.  1.  Dohton  y.  Festi,  60  L.  J.,  Q.  B.  481 ; 
[1891 1  2  Q.  B.  92 ;  64  L.  T.  551  ;  39  W.  R.  481 
— C.  A. 

The  defendants,  a  firm  which  consisted  entirely 
of  foreigners  domiciled  and  resident  abroad,  and 
had  no  property,  place  of  business,  or  manager  in 
England,  were  sued  in  their  firm  name  in  respect 
of  a  breach  of  contract  committed  within  the  juris- 
diction. Leaye  was  obtained  to  issue  a  writ  for 
service  out  of  the  jurisdiction,  and  notice  of  the 
writ  vras  giyen  in  accordance  with  the  provisions 
of  Ord.  IX.  r.  6,  to  one  partner  abroad.  No 
appearance  was  entered  for  the  defendants  : — 
H^d,  that  there  was  no  jurisdiction  to  enter 
judgment  for  the  plaintiff  in  default  of  ap- 
pearance. Russell  y.  Camhefort  (23  Q.  B.  D. 
526)  and  Western  National  Bank  v.  Perez^ 
([1891]  1  Q.  B.  304),  discussed  and  followed. 

"Absenee  of  Statutory  ProTiiion."]  —  Ord. 
IX.  r.  8,  which  provides  for  service  of  process 
^  in  the  absence  of  any  statutory  provision  regu- 
lating service  of  process,"  does  not  apply  to  ser- 
yioe  of  a  writ  on  a  Scotch  railway  company 
owning  only  six  miles  of  line  in  England,  in 
respect  of  a  cause  of  action  arising  in  Scotland, 
because  provision  for  such  service  is  regulated  by 
a.  137  of  the  Ck)mpanies  Clauses  (Scotland)  Act, 
1845,  which  was  incorporated  by  s.  I  of  the 
company's  special  act.  Palmer  y.  Caledonian 
Jly.,  61  L.  J.,  Q.  B.  552 ;  [1892]  1  Q.  B.  823  ; 
€6  L.  T.  771  ;  40  W.  R.  562— C.  A. 


Plaee  of  Busineii  of  Finn — ^Agent.] — Defen- 
dants were  a  Scotch  firm  having  an  agent  within 
the  jurisdiction,  whose  authority  did  not  extend 
to  taking  orders ;  the  name  of  the  firm  was 
affixed  to  the  agent's  offices : — Held,  that  the 
offices  of  the  agent  were  not  a  place  of  business 
of  the  firm  for  the  purpose  of  serving  the  writ. 
Baillie  y.  Goodwin,  55  L.  J.,  Ch.  849  ;  33 Ch.  D. 
604  ;  65  L.  T.  56  ;  34  W.  R.  787. 

"Head  Ofioer."]  —  The  defendant  company, 
having  head  offices  in  Paris,  Bordeaux,  and 
Marseilles,  had  agents  and  correspondents,  among 
other  places,  in  London.  Service  of  a  writ  of 
summons  on  an  agent  in  London  was  set  aside 
on  the  ground  that  it  was  not  service  on  the 
"head  officer,  clerk,  treasurer,  or  secretary  of 
such  corporation,*'  within  Ord.  IX.  r.  8.  Nutter 
y.  Messageries  Maritimes  de  France^  54  L.  J., 
Q.  B.  527. 

The  defendants  were  a  religious  order  estab- 
lished in  France,  having  four  branch  convents  in 
England,  llie  writ  of  summons  was  served  on 
the  mother  superior  of  one  of  the  branch  con- 
yents  in  England  : — Held,  that  assuming  the 
defendants  to  be  a  foreign  corporation  carrying 
on  business  in  England,  the  service  of  the  writ 
must  be  set  aside,  there  being  no  evidence  to 
shew  that  the  person  on  whom  the  service  was 
effected  had  control  over  all  the  branch  convents 
in  England  so  as  to  be  the  defendants'  head 
officer  within  Ord.  IX.  r.  8.  Oolding  v.  La 
Sainte  Union  des  Saeris  Ceeurs,  4  B.  93  ;  67  L.  T. 
605— C.  A. 

Freeh  Plaee  of  Boeinesi.]— A  plaintiff,  being 
ignorant  of  the  dissolution  of  a  partnership, 
served  his  writ  under  Ord.  IX.  r.  6,  at  the  place 
of  business  where  a  former  partner  purported  to 
carry  on  the  business  of  the  partnership  firm, 
but  which  was  not  the  place  of  business  of  the 
firm  during  the  subsistence  of  the  partnership : 
— Held,  that  the  service  was  good  service  on  the 
partnership.  Shepherd  y.  Hirseh,  59  L.  J.,  Ch. 
819 ;  45  Ch.  D.  231 ;  63  L.  T.  335  ;  38  W.  R.  745. 

8.  On  ComiMtnies. 
See  Company. 

d.  Substituted  Service. 

Order  before  Serrioe.] — Leave  to  proceed  by 
substituted  instead  of  personal  service  must  be 
obtained  before  proceeding  to  make  such  substi- 
tuted service ;  and  the  court  will  not  proceed 
upon  any  other  than  personal  service,  whatever 
be  the  nature  of  the  substituted  service,  or  the 
moral  propriety  or  certitude  thereof,  unless  it 
has  been  previously  sanctioned  by  the  court. 
Boger,  In  re,  3  Jur.  (N.S.)  930. 

General  Prineiples  Regulating.  ]-:-Substitutcd 
service  of  the  writ  will  not  be  ordered  unless 
reasonable  ground  is  shewn  for  supposing  that 
it  will  come  to  the  notice  of  the  person  to  be 
served.    Furher  y.  King,  29  W.  R.  535. 

Leave  for  substituted  service  of  writ  on  a 
defendant  should  not  be  given  unless  there  is 
a  probability  of  the  defendant  being  thereby 
reached.  Wolverhampton  and  Staffordshire 
Banking  Co.  y.  Bond,  43  L.  T.  721 ;  29  W.  R. 
599. 

The  principle  on  which  substituted  service  is 
directed  is  that  the  person  substituted  must 
either  be  authorised  to  receive  service,  or  else  be 
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such  a  person  as  will  certainly  communicate 
the  fact  of  service  to  the  party  himself.  Slade^ 
In  re,  Blade  y.  Hulme,  45  L.  T.  276 ;  SO  W.  B. 
28. 

The  principle  on  which  substituted  service  is 
ordered  is,  t^t  there  is  reasonable  ground  to 
suppose  that  the  service  will  come  to  the  know- 
ledge of  the  defendant.  Hope  v.  Hope,  4  De  G. 
M.  k  G.  328;,-  2  Eq.  B.  1047  ;  23  L.  X,  Ch.  682 ; 
2  W.  B.  443,  646. 

The  principle  of  substituted  service  is  agency 
of  the  persons  served.  The  statute  15  &  16  Vict, 
c.  86,  s.  4,  does  not  extend  the  discretion  which 
ought  to  be  exercised  in  questions  of  substituting 
service.  Bone»  v.  Angier,  2  £q.  B.  1096 ;  18  Jur. 
1050 ;  2  W.  B.  609. 

Upon  an  application  for  an  order  for  substi- 
tuted service,  it  must  be  shewn  that  every 
means  of  effectiug  personal  service  have  been 
exhausted.  Firth  T.  Bush,  9  Jur.  (K.s.)  431 ; 
11  W.  B.  611. 

Xode  of  Serrioe.] — ^At  the  time  of  service  of  a 
copy  of  the  bill  on  a  person,  substituted,  by 
leave  of  the  court,  for  the  actual  defendant,  the 
original  bill,  and  the  original  order  allowing 
such  substitution,  ought  to  be  produced  and 
shewn  to  the  person  served,  and  that  require- 
ment ought  to  oe  stated  in  the  order  permitting 
such  sul^tituted  servioa  Jonee  v.  drandon,  2 
Jur.  (N.B.)  437. 

Order— Disorotion.]  —  Orders  for  substituted 
service  of  process  are  matters  of  discretion. 
Amm.,  2  Yes.  23. 

On  Partner.] — The  provisions  of  the  Judicature 
Act,  1875,  Ord.  IX.  rr.  2,  6,  relative  to  the  suing 
of  firms  and  substituted  service,  are  not  applic- 
able to  the  case  of  actions  under  the  BUls  of 
Exchange  Act,  1855.  PoUock  v.  Campbell, 
45  L.  J.,  Ex.  199  ;  1  Ex.  D.  60  ;  34  L.  T.  360  ;  24 
W.  B.  320. 

ITot  Ordered  when  Personal  Benrioe  eonld  not 
be  effeeted.] — When  effectual  personal  service  of 
a  writ  of  summons  oould  not  be  made  on  the 
persons  named  as  defendants,  the  court  would 
not  order  substituted  service  to  be  made.  Sloman 
V.  ^ew  Zealand  Oovemment,  46  L.  J.,  C.  P.  185  ; 
1  C.  P.  D.  563 ;  35  L.  T.  454  ;  25  W.  B.  86—0.  A. 

Therefore  where  the  persons  made  defendants 
to  an  action  were  a  colonial  government  not 
incorporated,  an  order  for  su&tituted  service 
upon  their  usual  solicitor  in  this  country  was 
refused.    Ih. 

Where  effectual  personal  service  cannot  be 
made  upon  a  person  "domiciled  or  ordinarily 
resident  in  Ireland  "  owing  to  Ord.  XI.  ^^  i  ^  n 
the  court  will  not  allow  substituted  serviol  ^  ^Xcl 
made.    HiUyardY.  Smyth,Z6W.K7.  ^^^ 

There  can  be  no  substituted  service  ot 
in  an  action  where  there  cannot  in  la^ 


entered  upon  default  of  appearance  if  the  defen- 
dant has  waived  it  by  taking  important  prvtceed- 
ings  in  the  action  inconsistent  with  its  nullity  or 
o^erwise.  Field  v.  Bennett  (66  L.  J.,  Q.  B.  89) 
approved.  Fry  v.  Moore,  68  L.  J.,  Q.  B  382  • 
23  Q.  B.  D.  395 ;  61  L.  T.  645  ;  37  W.  B.*666ll 

The  plaintiff  having  issued  a  writ  against  the 
defendant,  and  being  unable  to  discover  her 
address,  obtained  an  order  for  substituted  service 
upon  her  solicitor.  It  then  appeared  that  she 
had  gone  abroad  before  the  writ  was  issued, 
without  any  intention  of  evading  service  and 
had  remained  out  of  the  jurisdiction  ever  since  - 
—Held,  that  the  writ  being  a  writ  for  service 
within  the  jurisdiction,  the  order  for  substituted 
service  could  not  be  maintained.  Fry  y  j/^atp 
(23  Q.  B.  D.  395),  followed.  WUdiX,  V  bZL 
60  L.  J.,  Q.  B.  10  ;  ri891]  1  Q.  B.  100;  64  L  T 
41  ;  39  W.  B.  40— C.  A.  .     »  au  i. 

The  court  has  jurisdiction  under  Ord.  IX.  r  2 
to  make  an  order  for  substituted  service  of  a  writ 
of  summons  issued  for  service  within  the  juris- 
diction where  the  defendant,  having  been  within 
the  jurisdiction  when  the  writ  was  issued  has 
since  gone  abroad,  although  it  does  not  appear 
that  the  defendant  went  abroad  to  evade  ser^ce 
of  the  writ.  (Bigby,  LJ.,  dissentine.^  WiJAimZ 
V.  Bean  (60  L.  J.,  Q.  B.  10  ;  [189111  Q  B  uiv? 
distinguished.  Jay  v.  Budd,  66  L.  J.,  Q  b  rm  ' 
[1898J  1  Q.  B.  12 ;  77  L.  T.  335 ;  46  W  R  |i 


Defendant  Besident  ont 


leaTO  to  issue  Writ  for  BiilJititat^^^SS^iI^i'" 

A  writ  which  is  intended  to  be  served  bv  vi^ 
tuted  service  on  a  person  residing  wifu^^^^' 
jurisdiction  may  be  issued  without  iZ^^.  It® 
court,  though  the  defendant  be  reaiH^Z?  ot  the 

the  jurisdiction.    Zeune  v.  ITer^St  1!^  "^o  *  t'^^ 
340— C.  A.  ^»  ^^  ^  B.,  Ir. 

Writ  issued  for  ServiAA  out  nf  J-n«^  ^ . 
Where  a  writ  has  W  i^nL  fo^^**^*^^^]- 
the  JnrisdictionTannhf  drfL«H  *^^^<»  out  of 
a  judge,  if  the  at^d^^t  ct^^^t^n  J!  ""^"^^ 
substitution,  may  p^on^rW  .^^^^^^  warrant 
writto  beserved wi^ff!l7  9^?',.*  «>Py  of  such 
it  is  not  in  thrf ^rm  « ^5%^"^.^^*'^^  althou^^ 

jurisdiction.    F^Tv  ^  ^^'  !fS^  ^^^^"^  "^1^ 
W.  B.  63.  ^-  ^^hard,  63  L.  T.  664 ;  5/ 

pe^iSiUy  S^le*!f  ^  exhausted  aU  means  to 
jurisdiction  tit  *J^^  of  summons  out  of  t^^ 
service  W  JS!f  2??^  ^^   «^^^  substituted 

on  membe^TbY^  J^*\?^*i<«8  may  ^  a^il 
^t  place  of  aWe^^'^i^^  ^^^^  at  tbef-T  reg^^ 
x^rA'm  ^^  ai,^<;^,"^^^V^^tendtolc.«alp^^ 

^rvi(jg 


sonal  service  of  such  writ.  Bule  6  of  Ord  y^  per- 1  n>S*'  "^^  an  oj^er  ft^*"  "^^^^  to  l^'^al  ui-n/v*..,- 
is  limited  in  terms  to  cases  where  the  ^^ VII.  ^?T^  ^mona  at  «aoV.^^i*^^^^«d    -^-^^  ^^^*^- 


Belinidant  out  of  Juris  diction -^ 


Irrogularity.]— Substituted  service^  ^^Uli*_ 
IX.  r.  2,  of  a  writ  of  summons  in  l^^oi**?^^^^  W 


vl^at  Catei 


TD      90 


against  a  defendant  out  of  the 


?»t»  1^ 


Bf^usc  8  aeienaani  ont  or  tbe  jnrisd  j  ^*  1       Vlld 
iiT^gnlarity ;  but  it  does  not  *nnai  ^^^tt^*  isa^^^ 


<,l  Wi»*  «M«|  p,,^ 

3oe  ^ 


:eB.A.CTICE- 


Sij 

^'s'^<'J,f'\-  H    .~™®    -t-wo     -mrc^a     allowed. 


^-s,ir*"io^»*'*"^i^^"*»  tliree  ol  whom 

._ra(At*^«^  H^'™e  ^'*«"  Bold,  by  the  mort- 
l^Kial'^^V.fPf^i'aiice  h^-v-ine  l>eeii.  entered 
p?i  ib4-  a:*'*^*''?  ■.  —  Held,  t.ha.fc  sx»b«tituted 
ta'ie'iL.'^.i^'IuAioe  ol  raotion  for  clecxee  upon 
]J!r^t>;,>3jSataix  lot  the   lieir     -was     suJffieient. 

*-^^'l!fe''^''  ^'*-  ""^  =  "^  '■■''■ 

*"'l^  -r^'ed  service  aUowed  by  tlie  IrisU  courta 
SttWt-;;;^#tKin  f(,j  p^^j^jj^  injury  aufiCoroti  in  Hng- 
mili»^£»l«"itract  being  to  cai-ry  the  plaintiff 
W  f^^^fJodott  and  Doblin.   >a^*o»»  -w-  -t-  4"  JV:  W. 

^■^-^'^nBUsbnan  entered  into  a  contract  written 
'to-f^X^aie  P««'l'a«e    from     a     i^tive  of 

^™^^hSm  Smia  to  Sr.Klai.<i   ;     tbc  PJP 
"'?r®',^ep™««iOB  immediately  afWr  the 

'      "  '  g  !n  Germany  : — 
luicu  temi*  on  the  captain    i. —     —  -j 

-.e-elim.  sufficient,  and  that  the  i>«rcba«er 
enlitled  to  succeed  in  »  motion  for  an  in  June 

,edic»l  ( 


-IFrii  o/  Summoru. 


id.firla.iid,  and  the 

-       ■     snbsti- 


_  ^_ .d,bat;  mot 

had  been  placed,    - 


in  «^  the  deleiidant,  or  to  serve   bim  wm  ie^ 

C'TiSEq  "6;2LVI-e,Lt  will  DOfc  be™i> 
Semeeof  a  sabptB^  to  *''^^^'i_„aaiit  who 
rtitnted  upon  the  soheitor  oLf.-^^^^^titut^ 
has  gope  abroad,  but  service  will   ™Jr^_,„tee 
upon  amber  defendant  who  is  alBp  •^"rf„_i; 
it  appear  that  he  is  acting  tor,  or  in  *^^^-„i[^ 

FouUr,  Sm.  &  8c.  702.  .      »   whob= 

Service  npon  parliea Jr.  A°«*"^»'  ^ubetituted 
ftddica  IS  anknowa,  will  not  *~_."^i,e  iuris- 
npon  mother  of  the  defendants  '"^''V^  7n  ■'com- 
diction,  the  only  perton  ^^T^^^  ZTv^hei,  8 
mnniration  vrtth  them.  WatU  t.  -""w  ' 
W.  B,  292. 

tU««»0-When  s  plaintiff  1- -^^^no^* 
P««nd^ie«  ol  the  writ  "'•J^^^Sgi  notice 
iMTbesnbBtitmed  lor  service  ^7,^**  „f  ^idenca 
.tmdefendaiifsonl? known  pl«^°f  ^^dc^' 
»nd  LMertlng  adTertieementB  m  JOf  ^^. 
Gawtte-andtwolocalpapers.  Rafael- ^.Ongley, 

"Wi^  li"\*„d  Mid  wife  were  ^^^^f  tf"^ 
to  in  action  and  the  hoabM^  '^^  °<"  "" 
fo-nd  the  eo^T^i  «ub«titjit«d  «mce  on 


Bubatitntlon  of  notice  for  service  of  a  bill  in  a 
it  dealing  with  the  interest  in  a  newspaper  of 
1  abeoonding  defendant  ont  of  the  jurisdiction, 
ordered  to  be  effected  by  advertising  the  p'taj-ec 
of  the  bill,  and  the  writ  indorsed  thereon,  in  the 
"London  Gazette  "  and  the  "  Times,"  and  in  the 
particular  newspaper.  Hartley  y.Dilke,  3Q  L.T. 
70fi. 

Service  of  writ  of  smmnons,  together  with 
notice  of  motion,  where  the  defendant  appeared 
to  be  avoiding  personal  service,  ordered  to  be 
effected  by  the  docuuficnts  being  left  at  his 
dwclling-boase,  copies  being  at  Uie  same  time 
left  at  his  place  of  business,  and  addressed  to 
him  by  post.     Capet  v.  Bramer,  24  W.  R,  40. 

Service  of  the  writ  in  an  action  to  recover  poa- 
session  of  leasehold  houses  against  an  absconding 
defendant,  who  had  given  Uie  tenants  notice  to 

By  their  rents  to  him,  directed  to  be  effected  by 
hving  B  copy  of  the  writ  at  each  o£  the  houses, 
and  by  advertising  in  the  "  London  Oaiette  "  and 
Che  "  Times."  Oraju  v.  Jidlion,  2  Ch.  D.  330 ;  24 
W.  B.  691. 

In  snch  a  case  the  ordinary  eight  days'  time 
will  run  from  servioe  of  the  copy  ^  the  writ  and 
issue  of  the  advertisements,    lb. 

When  a  defendant  was  absconding,  notice  in 
lieu  of  service  of  a  writ,  and  subseqaently  notice 
of  motion  for  judgment,  was  allowed  to  be  effected 
by  delivery  at  his  office  and  advertisement  in 
two  newspapers.  Oiok  v.  Bty,  45  L.  J.,  Ch.  611 ; 
2  Ch.  D.  218  ;  24  W.  &.  362. 

Directions  as  to  service  where  defendant 
sought  to  be  served  could  not  be  found,  had  no 
place  of  business  nor  residence,  and  his  relations 
stated  hy  affidavit  that  they  had  no  knowledge 
where  he  was.  Wolverhamptm  and  Stafford- 
thire  Banking  O).  v.  Bimd,  43  L.  T.  721  ;  29 
W.  II.  699. 

Service  of  writ  of  summons,  together  with 
notice  of  motion,  where  the  defcndajit  had  left 
his  home  and  coald  not  be  found, and  the  wife  of 
the  defendant  had  left  his  home  and  gone  to  her 
own  relations,  directed  to  be  effected  hy  the  writ 
and  notice  of  motion  being  served  on  the  wife, 
and  copies  thereof  left  at  the  defendant's  house, 
and  advertisements  inserted  In  local  newspapers. 
Jftlloun  T.  Bannittm;  SI  W.  B.  2S8. 

The  court  will  permit  service  of  a  writ  against 
a  defendant  who  has  absconded  abroad,  but 
whose  address  Is  anknown,  to  be  served  on  the 
brother  of  the  defendant,  if  the  fact  be  duly 
advertised,  and  it  be  agreed  that  all  moneyi 
recovered  be  paid  into  court.  QmlWm  v.  Car 
thato,  32  W.  R.  33.   . 

On  SoUeitOi  in  prerioni  Aetion.^ — *■  writte 
olice  by  plaintlff'H  solicitora,  "we  are  instmct* 
-J  proceed  no  further  with  the  action,"  is  am 
ficient  notice  of  discontinuanoe  within  O 
XXIIl.  r.  1.  Foreign  shipovviiera  oommenced 
n  in  this  cDontry  in  reapeot  of  *  collisiot 
sea,  and  then  discontinued  the  action-     -*n  oi 

made  afterwards  for  leave  to  Berve  a  wri 

ictioc  respecting  the  aame  coUisioii.  m 
against  them  at  the  suit  of  the  defeo"*"  . 
former  action,  by  way  of  substituted  scrvi-^. 
.;__  solicitors  who  acted  in  the  former  a<:t» 
the  solicitors  for  the  foreign  shipowiiera. 
its  appearing  that  the  solicitors  had  ceas^^ 
for  the  foreign  shipownerH,  the  order  "^ 
aside.  T/ie  Poimnerania,  48  L  J ,  P-  6"  J  * 
-      39  L.T.  642. 

support   an   application,  that   *^^^ 
Buhpcena  on  bill  of  interpleader   upon     ^*- 
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who  condacts  the  action,  ought  to  be  deemed 
good  Berrice,  it  is  not  only  necessary  that  party 
applying  should  state  that  he  knows  not  where 
plaintiff  at  law  is,  and  that  solicitor  has  refused 
to  appear,  but  that  solicitor  should  be  stated  to 
have  positively  refused  to  inform  them  where 
plaintiff  at  law  is  to  be  found,  and  also  that  the 
process  should  have  been  preyiously  formally 
tendered  to  him.  JEkut  Jnaia  6b.  v.  Collins,  6 
Price,  404. 

When  a  defendant,  who  is  abroad,  is  also 
plaintiff  in  a  distinct  suit,  but  touching  the  same 
lands,  service  of  subpoena  to  appear  will  be 
substituted  on  his  solicitor.  Woife  v.  JacJuon, 
1  MolL  250. 

Service  of  a  subpoena  on  the  solicitor  of  a 
defendant  ordered  to  be  good  service.  X/yde  v. 
Hale,  5  L.  J.,  Gh.  342. 

In  1834  S.  employed  B.  as  his  agent  and  soli- 
citor in  the  matter  in  question,  and  B.,  in  that 
capacity,  corresponded  with  W.  thereon.  In 
1843  S.,  who  then  resided  abroad,  being  informed 
that  the  representative  of  W.  was  about  to  file  a 
bill  against  him  on  the  same  matter,  directed 
that  he  should  be  referred  to  B.,  in  whose  hands 
the  matter  had  been.  B.  stated  that  he  had  no 
authority  to  appear  for  S.,  and  was  not  profes- 
sionally concerned  for  him  : — Held,  that  service 
on  B.  of  the  subpoena  to  appear  and  answer  the 
bill,  could  not  be  substituted  for  service  on  S. 
Wehh  V.  SalmoHy  3  Hare,  251. 

Service  of  the  subpoena  to  appear  and  answer 
a  bill  of  revivor  and  supplement,  upon  defen- 
dants residing  out  of  the  jurisdiction  (in  Italy), 
ordered  to  be  substituted  by  service  upon  the 
solicitors  appearing  and  acting  for  such  defen- 
dants in  tne  original  suit.  Hart  v.  TtUk,  6 
Hare,  618  ;  18  L.  J.,  Ch.  336. 

Where  a  party,  subject  to  costs,  could  not  be 
found  to  be  personally  served,  service  of  the 
subpoena  for  costs  waa  ordered  to  be  substituted 
on  the  town  agent  or  country  solicitor  (or  both, 
if  both  names  were  on  the  record),  on  motion,  it 
appearing  by  affidavit  that  due  diligence  had 
heen  used  to  serve  plaintiff  personally.  Danfori 
Y.  Cameron,  8  Hare,  329  ;  14  Jur.  998. 

The  circumstances,  that  certain  solicitors  had 
acted  as  the  solicitors  of  a  defenduit  to  a  fore- 
closure suit,  in  several  other  matters,  including 
a  suit  relating  to  the  estate  which  was  the  sul^ 
ject  of  the  foreclosure  suit,  and  that  such  defen- 
duit  could  not  be  found,  so  as  to  be  personidly 
served  with  a  subpoena,  to  answer  the  bill  of 
foreclosure  : — Held,  insufficient  grounds  for 
ordering  substituted  service  on  the  solicitors  to 
be  good  service  on  him.  Hurst  y.  Hurst,  1 
De  G.&  Sm.  694  ;  12  Jur.  152. 

A  defendant  to  a  bill  of  revivor  had  appeared 
to  the  original  bill  by  his  solicitor,  but  before 
the  filing  of  the  bill  of  revivor,  had  gone  out  of 
the  jurisdiction.  The  court  ordered  that  service 
of  the  subpoena  to  appear  on  the  solicitor  should 
be  good  service  on  the  defendant.  Norton  v. 
Hepworth,  1  Macn.  &  G.  54  ;  1  H.  &  Tw.  158  ;  18 
L.  J.,  Ch.  172  ;  13  Jur.  244. 

A  defendant  who  had  appeared  by  a  solicitor 
in  the  original  suit,  but  not  in  the  supplemental 
suit,  being  in  contempt,  went  to  resioe  abroad. 
The  court  ordered  that  service  on  the  solicitor 
of  the  proceedings  in  the  supplemental  suit 
should  be  good  service.  Scott  v.  Wheeler,  13 
Beav.  239  ;  20  L.  J.,  Ch.  331. 

Where  a  defendant  was  permanently  resident 
out  of  the  jurisdiction,  the  court  ordered  substi- 
tuted service  of  a  subpoena  to  pay  costs  on  his 


solicitor.  Walrond  v.  Parker,  1  Giff.  315 ;  29 
L.  J.,  Ch.  624  ;  6  Jur.  (N.8.)  948  ;  2  L.  T.  79. 

'Where  a  defendant  was  out  of  the  jurisdiction 
of  the  court,  and  had  not  appeared,  but  had  him- 
self subsequently  filed  a  bill  in  respect  of  the 
same  property,  tiie  court  gave  leave  to  the  plain- 
tiff in  the  present  suit  to  effect  substituted  service 
on  the  solicitor  who  acted  for  the  defendant  as 
the  plaintiff  in  the  other  suit.  Hawkins  v. 
BenneU,  1  Giff.  215  ;  6  Jur.  (N.S.)  948. 

In  a  divorce  suit,  G.  k  C.  acted  as  solicitors 
for  the  wife  : — Held,  that  an  order  directing  that 
service  of  a  bill  in  chancery  by  the  husband, 
and  notice  of  motion  in  that  suit,  on  G.  &  C, 
should  be  deemed  good  service  on  the  mother, 
was  rightly  made.  Hope  v.  Hope,  4  De  G.  M.  &  G. 
328  ;  23  L.  J.,  Ch.  682  ;  2  Eq.  B.  1047 ;  2  W.  R, 
443,  545, 

A  solicitor,  who  had  merely  written  to  the 

Elaintiffs*  solicitors  for  a  copy  of  the  plaintiffs* 
ill  (the  defendant  living  out  of  the  jurisdiction), 
is  not  such  an  agent  as  to  allow  substituted  ser- 
vice to  be  ordered.  Asiatic  Banking  Of.  v. 
Anderson,  13  L.  T.  272. 

Substituted  service  on  a  defendant's  solicitor 
in  the  cause  of  a  decree  for  payment  of  money 
ordered,  on  the  ground  that  the  defendant  was 
permanently  resident  out  of  the  country,  though 
ne  had  not  gone  abroad  to  avoid  service,  but  ia 
the  discharge  of  his  duty  as  consul.  Griffiths  v. 
anoper,  2  De  G.  F.  &  J.  208  ;  29  L.  J.,  Ch.  (k)7  ; 
6  Jur.  (N.8.)  718  ;  8  W.  R.  712. 

When  a  defendant  ordered  by  a  decree  for  a 
compromise  to  do  a  particular  act  goes  to  India, 
the  court  will,  in  the  first  instance,  order  substi- 
tuted service  upon  his  solicitor  in  this  country, 
and  if  he  fails  to  do  the  act,  then  an  application 
may  be  made  for  personal  service  on  himself. 
Plffard  V.  Beehv,  19  L.  T.  7. 

Where  defendants  were  resident  out  of  the 
jurisdiction,  substituted  service  of  the  copy  of 
the  bill  was  sJlowedto  be  mode  on  their  solicitor, 
who  was  employed  by  them  in  a  suit  that  was 
pending  relative  to  the  same  subject-matter. 
Bees  V.  Braidiey,  22  L.  T.  470. 

A  wife,  by  her  husband's  consent,  went  tem- 
porarily to  reside  in  a  convent.  She  subse- 
quently went  away  from  the  convent,  leaving 
directions  that  all  letters  should  be  sent  to  her 
solicitor.  She  was  found  to  have  gone  to  Paris, 
but  no  further  traces  of  her  could  be  discovered. 
Neither  the  lady  superior  of  the  convent  nor  the 
trustees  of  the  wife's  settlement  knew  where  she 
had  gone.  The  husband  having  commenced  a 
suit  for  restitution  of  conjugal  rights,  the  court 
directed  substituted  service  upon  the  wife's  soli- 
citor of  the  petition  and  the  demand  of  cohabi- 
tation. Waters  v.  Waters,  34  L.  T.  33 ;  24 
W.  R.  190. 

S.  being  abroad,  substituted  service  was  pro- 
perly directed  upon  his  attorneys  in  England. 
Slade,  In  re,  Slade  v.  Hume,  45  L.  T.  276 ;  30 
W.  R.  28. 

A  bill  was  filed  for  redemption  of  mortgaged 
property  in  the  possession  of  mortgagees.  It 
appeared  that  the  mortgagees  were  resident 
abroad,  and  the  plaintiff  was  unable  to  find  their 
address.  The  court  ordered  that  the  subpoena  to 
appear  to  and  answer  the  bill  should  be  served 
on  a  solicitor  who  had  acted  as  agent  and  receiver 
of  the  rents  for  the  mortgagees.  Bankier  v. 
Poole,  3  De  G.  &  Sm.  375  ;  13  Jur.  800. 

Where  an  application  was  made  for  service  on 
a  defendant  abroad,  and  the  case  was  not  within 
the  2  Will.  4,  c.  33,  or  4  Will.  4,  c.  82,  the  court 
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zefused  to  order  service,  but  under  the  special 
circnmstances  of  the  case  permitted  substituted 
service  upon  an  attorney  who  acted  for  the 
defendant  in  an  action  which  he  had  instituted 
against  the  plaintiff  in  a  suit.  BaUlie  v.  JBlaii^ 
chet,  4  K.  B.  48  ;  10  L.  T.  365. 

A  bill  was  filed  to  enforce  a  lien  upon  estates 
in  respect  of  unpaid  purchase-money  by  means 
of  a  sale  of  those  estates,  and  certain  judgment 
creditors  of  the  insolTcnt  purchasers  were,  as 
such  creditors,  made  parties  in  respect  of  their 
interests  in  the  estates.  Two  of  such  judgment 
creditors  were  out  of  the  jurisdiction,  and  it  was 
asked  that  substituted  service  of  a  printed  copy 
of  the  bill  upon  their  respective  attorneys  in 
the  actions  in  which  the  judgment  had  been 
recovered  should  be  taken  to  be  good  service  on 
them  respectively,  as  such  attorneys  were  still 
the  attorneys  named  on  the  records  of  the  judg- 
ments, and  although  they  declined,  for  want  of 
iustructions,  to  accept  service  of  the  bill  for  their 
respective  clients.  The  court  made  the  order 
asked.  Oray-Cbat  Hotpital  v.  Westmintter 
Improrement  CommissionerSf  27  L.  J.,  Ch.  250  ; 
4  Jur.  (N.8.)  449. 

On  Serranti  or  Belatiyei.] — If  a  process-server 
Is  refused  admittance  at  the  gate  of  the  avenue 
leading  to  the  defendant's  house,  service  on  the 
gate-keeper  will  be  substituted  for  service  on  the 
defendant.    I^ry  v.  Croshie,  1  Hog.  289. 

A  defendant  oeing  abroad  to  avoid  process,  the 
court  ordered  substituted  service  upon  a  person 
through  whom  his  relatives  held  communication 
with  him.  JHnker  v.  Clarke,  9  Jur.  (NJ3.)  636  ; 
8  L.  T.  379  ;  11  W.  R.  636. 

Semble,  that  service  of  a  copy  of  a  bill,  at  the 
defenduit^s  house,  upon  a  member  of  his  family, 
is  not  sufficient,  unless  the  member  of  the  family 
is  an  inmate  of  the  house.  Edgtan  v.  Udgsan,  3 
Be  G.  &  Sm.  629. 

On  Agents  or  Attomeyi.] — If  the  court  can  be 
satisfied  that  a  defendant,  who  is  out  of  the 
jurisdiction,  has  given  a  special  authoritv  to  a 
person  within  the  jurisdiction  to  act  for  him  in 
the  matter  to  which  the  suit  relates,  it  will  order 
that  service  of  the  subpoena  to  appear  and 
answer  on  that  person  shall  be  good  service  on 
the  defendant,  but  the  evidence  of  agency  will 
be  closely  scrutinised.  Murray  v.  Vibart,  1  Ph. 
521  ;  14  L.  J.,  Ch.  217 ;  9  Jur.  173. 

Substituted  service  refused  in  a  case  where  it 
was  not  shewn  that  the  party  on  whom  such 
substituted  service  was  proposed  to  be  made,  had 
any  authority  to  act  as  the  agent  of  the  defen- 
dant, who  was  out  of  the  jurisdiction.  Cope  v. 
BusteU,  16  L.  J.,  Ch.  369 ;  11  Jur.  463. 

Where  a  defendant  has  been  out  of  the  juris- 
diction of  the  court  for  some  years  before  bill 
filed,  but  has  a  receiver,  agent,  or  other  person 
within  the  jurisdiction,  upon  whom  substituted 
service  can  be  made,  an  order  can  be  obtained 
under  the  4  &  6  Will.  4,  c.  82,  s.  1,  to  substitute 
such  person  for  the  defendant  pro  tanto,  and 
serve  the  bill  upon  him.  Coso  v.  Bannister^  8 
W.  R.  206. 

A  principal  defendant  resided  in  Scotland,  but 
the  whole  of  the  transactions,  which  related  to 
a  contract  for  the  sale  and  purchase  of  a  chattel, 
took  place  in  England.  The  bill  was  filed  to  set 
aside  this  contract,  and  restrain  the  negotiation 
of  a  bill  of  exchange  given  as  the  purchase- 
money.  The  principal  defendant  had  a  general 
-agent  in  London,  with  whom  the  contract  had 


been  entered  into.  Substituted  service  of  the 
bill  on  the  general  agent  allowed.  Jortcs  v. 
CargUl,  11  L.  T.  566. 

The  court  will  order  service  upon  the  agent 
of  a  defendant  residing  out  of  the  jurisdiction, 
but  carrying  on  business  in  England  by  means 
of  such  agent,  where  the  contract,  which  is  the 
subject-matter  of  the  suit,  has  been  made  in  this 
country  through  the  agent.  Jackson  v.  Skanhi. 
13  W.  R.  287. 

Service  of  a  bill,  which  related  to  a  cargo  on 
board  a  ship  in  this  country,  was  made  on  certain 
merchants  in  the  city,  as  agents  of  the  defen- 
dant. It  appeared  that  a  correspondence  relating 
to  the  suit  had  been  had,  and  that  a  letter  from 
the  defendant,  who  was  abroad,  had  been 
written,  requesting  "  that  steps  might  be  taken 
by  the  agents  to  defend  for  him  any  suit  which 
might  be  instituted  with  reference  to  the  cargo  in 
question."  Oanter  v.  Meiiiertsluuigen,  14  L,  T. 
56. 

Where  a  defendant  to  a  suit  out  of  the  juris- 
diction is  a  party,  having  a  direct  interest  in  the 
subject-matter,  although  he  has  not  been  heard 
of  for  eight  years,  when  he  gave  a  special  power 
of  attorney  in  relation  to  the  matters  in  question, 
the  court  will  order  substituted  service  upon  his 
attorney,  allowing  time  according  to  the  distance 
of  his  last  known  place  of  address.  Barker  v. 
Piele,  11  W.  R.  658. 

An  affidavit  by  a  clerk  of  the  plaintiff's  soli- 
citor, stating  that  one  of  the  defendants  had  told 
him  that  he  held  a  power  of  attorney  from  two 
other  defendants,  who  were  out  of  the  jurisdic- 
tion, to  enable  him  to  sell  the  property,  the 
subject  of  the  suit  : — Held,  not  suJmcient  for  the 
purpose  of  obtaining  an  order  for  substituted 
service  on  such  defendant.  Breaker  v.  Smith, 
30  L.  J.,  Ch.  670  ;  4  L.  T.  545. 

Where  defendants  were  resident  out  of  the 
jurisdiction,  substituted  service  of  the  copy  of 
the  bill  was  allowed  to  be  made  on  their  solicitor, 
who  was  employed  by  them  in  a  suit  that  was 
pending  relative  to  the  same  subject-matter. 
Reee  v.  Braidley,  22  L.  T.  470. 

Sffeet  of— Equivalent  to  Personal  Service.] — 
The  plaintiff,  being  unable  to  serve  one  of  the 
defendants  with  the  writ,  obtained  an  order  for 
substituted  service  against  him  under  Ord.  IX. 
r.  2,  and  the  action  proceeded  to  judgment 
against  all  the  defendants.  The  defendant 
against  whom  the  order  for  substituted  service 
had  been  made  applied  to  be  let  in  to  defend, 
on  the  ground  that  he  had  a  defence  on  the 
merits,  and  that  he  had  never  had  any  notice 
of  the  action  while  pending  : — Held,  that  as  an 
order  for  substituted  service  had  been  properly 
made  and  service  effected  under  it,  the  judgment 
was  regular,  and  that  the  defendant  could  not, 
ex  debito  justitiee,  claim  to  be  let  in  to  defend 
the  action  ;  but  that  the  court,  in  the  exercise  of 
its  discretion,  could  allow  him  to  do  so  it'  shewn 
that  he  had  no  knowledge  of  the  proceedings 
and  had  a  defence  on  the  merits  ;  and  that,  as  the 
giving  leave  was  discretionary,  the  court  could 
impose  terms.  Watt  v.  Barnett.  3  Q.  B.  D.  363 ; 
38  L.  T.  903 ;  26  W.  R.  745—0.  A.  Affirming 
47  L.  J.,  Q.  B.  329. 

Substituted  service,  duly  effected  according  to 
the  order  of  the  court,  is  equivalent  for  all 
purposes  to  personal  service.    Ih, 

Caiei  under  Common  Law  Procedure  Act.] — 
An  order  under  s.  17  of  15  &  16  Vict.  c.  76,  will 
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in  general  be  granted  ex  parte,  and  does  not  I  proceedings  »«8j?8<^  »  P^^.^^ons.     Xft- 
ISq^  To  he  ^ed.    Ba^fUfir  t.  ^a«i«^,  countries  under  the  2nd  and  ITth^e^tao^^  ^^^ 


12  C.  B.  682  ;  22  L.  J.,  C.  P.  6 ;  16  Jur  1023. 

The  court  will  not  interfere  with  the  discretion 
of  a  judge  in  refusing  to  make  an  order  to 
proceed  as  if  personal  service  had  been  effected, 
because  he  was  not  satisfied  that  there  had  been 
sufficient  reasonable  efforts  to  effect  sernce. 
J^mliMony.  Ooatley,  35  L.  J.,  0.  P.  183  ;  L.  B.  1 
C.  P.  230 ;  12  Jur.  (K.B.)  431.  ^,^^.^ 

The  court  will  not  grailt  an  order  to  substitute 
service  of  a  writ  where  it  is  not  shewn  that  the 
defendant  wilfully  evades  such  service,  although 
it  may  be  practically  impossible  to  serve  him. 
mtchen  T.  WiUm,  4  0.  B.  (N.8.)  483 ;  27  L.  J., 
C.  P.  253 ;  4  Jur.  (N.S.)  539. 
To  entitle  a  plaintiff  to  an  order  to  dispense 


to 


A  plaintiff,  having  endeavouredfor  ^^^^  ^^ 
^  seVve  a  defendant  personaUy  ^th  ^  ^  ^ 
length  succeeded  in  doing  so  in  tne  » 

PariT  On  an  appUcation  to  be  iUlow^2r:,^LdU 
ceed  without  service  of  the  declarftWOT^^^^^  ^^ 

that  the  plaintiff  must  make  ^^^ydvereoTt,  16 

serve  the  declaration.    TkelwaUj- ^^^^     '^ 

0.  B.  (N.S.)  813 ;  10  Jur.  (K.B.)  296.  ^^^ 

A  W's  Older  that  "toee  days  «^^^ 
service  of  this  order  at  the  d^fen^ts  x^^^^^^ 
the  plaintiff  be  at  Uberty  to  prooeed  **^^ected. 
service  of  the  vmt  of  summons  f  «^^"^dexice  on. 
on  the  defendant,"  was  served  at  ^b^^  iiaving 
the  20th  of  December,  and  ^lo  appear^^^^^j^'^ 

"'fo  entitle  a  plaintiff  to  an  order  to  dispense  1  been  entered  by  *«  f  j^^^^  the  23ra  o£ 
with  personal  service  of  a  writ  upon  one  of  two  signed  J^^P^^f}'  ^^^.  ^^the  order,  the 
defenSnts,  members  of  a  firm  sued  as,  acceptors  |  ^mber  -^^^^e'^^oMbf  23rd  to^^ 

appearance,  and  ^*t J^he  ji^ff^^t  ^^^ 
to  have  been  signed  till  ^e  24th  ot  ^^^    g^ 

#.  SbBVIOK  out  of  JITBISDIOTION. 

1.  Sixioe  the  Judicature  Act*. 

a.  PracHee  thereon. 

^  Herlt*.]  —  The 


of  a  bill  of  exchange,  it  is  not  enough  to  shew 
that  he  has  gone  abroad,  and  has  no  private 
residence  here;  the  affidavit  must  shew  upon 
the  face  of  it  reasonable  grounds  for  inducing 
the  court  to  conclude  that  he  is  evading  service 
of  the  writ.    /ft. 

To  entitle  a  plaintiff  to  an  order  for  leave  to 
proceed,  as  if  personal  service  had  been  effected, 
where  the  writ  has  been  served  by  leaving  a  copy 
for  him  at  a  club-house  of  which  the  defendant 
is  a  member,  it  is  not  enough  to  shew  that 
the  copy  has  come  to  his  hsjids.  Davies  v. 
Westmacott,  7  C.  B.  (N.S.)  829 ;  29  L.  J.,  C.  P.  150  ; 
6  Jur.  (N.8.)  636  ;  1  L.  T.  297. 

An  affidavit  should  distinctly  state  that  efforts 
had  been  made  to  discover  the  defendant's  place 
of  abode,  and  that  the  person  seeking  to  serve 
the  writ  had  been  unable  to  discover  it.    lb, 

A  defendant  living  abroad,  who  had  been 
personally  served  with  a  writ,  having  been  shewn 
to  be  making  away  with  his  property,  the  court 
made  an  order  for  the  plaintiff  to  be  at  liberty  to 
proceed  without  giving  notice  of  declaration, 
other  than  by  sticking  notice  up  in  the  master's 
office  requiring  the  defendant  to  plead  in  eight 
days.  Bates  v.  BaUe,  9  C.  B.  (N.S.)  561 ;  80 
L.  J.,  C.  P.  191 ;  7  Jur.  (N.8.)  728  ;  3  L.  T.  670  ; 
9W.  R.  255.  ,  ^^      ^ 

A  shipowner  of  Hamburg  made  at  Hamburg 
an  agreement  with  a  domiciled  Englishman  for 
the  sale  to  him  of  a  Hamburg  ship  whenever  she 
returned  from  the  voyage  on  which  she  was  then. 
The  ship  returned,  and  was  ordered  by  the  owner 
to  Sunderland.  The  master  of  the  ship,  who  was 
authorised  by  the  shipowner  to  act  as  his  agent 
in  the  sale,  refused  to  deliver  the  ship  except  on 
certain  terms.  The  purchaser  filed  a  bill  against 
the  owner  and  master  for  specific  performance. 
He  obtained  leave  to  substitute  service  on  the 
master  for  the  owner,  and  moved  for  an  injunc- 
tion:—-Held,  that  substituted  service  on  the 
master  was  effectual  and  proper.  Hart  v.  Her- 
mg,  42  L.  J.,  Ch.  457 ;  L.  R.  8  Ch.  860 ;  29 
L.  T.  47  ;  21  W.  R.  663. 

When  a  British  subject,  having  a  warehouse  in 
XiOndon,  resides  out  of  the  jurisdiction  of  the 
superior  courts,  effoi-ts  to  serve  him  with  a  writ 
at  his  warehouse,  when  he  is  in  fact  abroad,  are 
not  such  reasonable  efforts  to  effect  personal 
service  as  to  justify  an  order  that  the  plaintiff 
be  at  liberty  to  proceed  as  if  personal  service  had 
been  effected.  Flower  v.  AUan,  2  H.  &  C.  688  ; 
83  L.  J.,  Ex.  83  ;  9  Jur.  (N.8.)  1250  ;  9  L.  T.  515  ; 
12  W.  R.  160. 

The  exception  of  Scotland  and  Ireland  in  the 
18th  section  does  not,  by  implication,  authorise 


L.  B. 
399. 


Diioretioii-BvldMiM  «  -Rowing  or  dis- 
court  will  exercise  discretion  i».a^^ioii,  and  ^ 
allowing  service  out  of  the  3^^  the  meritf 
so  doing  will  consider  evidence  a»/^    54  j-    *? 
SooUU  GMraU  de  ParU  v.  J>^^Q,^\  33  W  l"" 
Ch.  893  ;  29  Ch.  D.  239  ;  63  L.  ^'^l  (^n»        ^  ^ 
823.    Reversed  on  the  facts,  «^  ^**' ^'**^'    . 

On  an  application  for  leave  to  BW^  ^  "NTtll  ^v^ 
of  the  jurisdiction  it  is  not  6\iffin;AY>V  \Wt  ^^\ 
form  of  the  action  and  the  nsJ^S,^^:  :r    1^£ 
sought  bring  the  case  within  o^^^^^®  ^^T 
plaintiff  must   shew  to  the   satSj^"..^'  ^^^^ 
court  that  he  lu«,  a  pxohable  ^tion  ^%i^\ 
and  the  court  ij^  exercising  i^^  of  ac^^^^J^ 
consider  the  f  ^cSt  «f  the  c^  « w^^®^^t 


tii«i 


affidavits,  ^  ISr^^^;  bTn^^^g  ol^th^^t 
36  W.  R.  6O9ZI0  •  ^^  ^^'      -^^^  '»  58  i%^ 


A  sum  01   rrfc  '  'J 

action  in  thS^^^y  ^»^  P*^^  j?to  coui4?  ^  &n 
plaintiff.  r>.  ,J^^try.^^»;^^^icb  B.  ^^  the 
iundwas  the    ^T??.   ^^'^l^J^J^noT^    m 


and  the  pres^xxt  ^3^^  ^L  •  ^^^  bet^'een  D. 
ment  was  giv^i^  Plaintiffs JJi  mii(ift  ^X2c?  jadg:' 
WM  entitled  to^^^^  ^^^  ^tencli  (JontT^  ^^^^  ^^ 
subject  to  the  i^*\?  control  c^f  ^V^^^v^  ^^ 

country  asl^^^tifl^  h^^^m  t^^/^^  ^  ^ 
from   receivii?   ^^^^  an  ii^^^^  ^  ac^^^^^Vali. 
court,  and  ai^?.   or    de^i!?°«on  to     ^^^^^  in 

having  decided  "rr-^eld,    tw..^^'^!^-^^^^  court 
of  the  fund,  li^^tl)\^t  t  e^ 

be  given.     -Ti^^^  to  s^^l^U^^    ought  not  to 

for  serviC^^PlictSo^'*  ^o  ^  «^  t«  l^n 

to  serve  out^^^^the^^  ^^M>^  ^^^a^mt 
writ  when^^  ^^  the   ^  ^"^^^sdio^^^'  ^^  ^^^  ^«^^ 


'^^P^^ul^ 


C""^ 


te=^ 
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nmnltaneonslj  or  separately.  Stigand  v.  StU 
fond,  51  L.  J.,  Ch.  446;  19  Ch.  D.  460;  80 
W.  B.  312. 

Leave  to  issue  a  writ  of  smnmons  for  service 
oat  of  the  jurisdictioii,  and  leave  to  serve  it  out 
of  the  jurisdiction,  will  be  given  by  one  order. 
jnraill  v.  -Pwftfr,  1  L.  B.  Ir.  60. 

AAdaTit,  how  Iiititnled.]~An  affidavit  to 
ground  a  motion  for  liberty  to  issue  a  writ  for 
service  out  of  the  jurisdiction  should,  under 
Ord.  I.  r.  4,  be  intituled  **  In  the  matter  of  a 
proposed"  plaintiff  and  defendant.  JBlahe  v. 
jLeter,  6  L.  B.  Ir.  476. 

Evidence  is  only  requisite  upon  the  applica- 
tion for  leave  to  serve.  Ifi  the  applications  are 
simultaneous,  the  affidavit  in  support  of  the 
application  for  leave  to  serve  should  oe  intituled 
IB  the  matter  of  the  intended  action  ;  if  separate, 
in  the  action.  Statement  of  the  practice.  Young 
V.  Brauey  (1  Ch.  D.  277)  not  followed.  Stigand 
T.  Stigand,  51  L.  J.,  Ch.  446 ;  19  Ch.  D.  460  ; 
90  W.  B.  312. 

The  affidavit  should  be  intituled  in  the  con- 
templated action,  and  also  In  the  Judicature 
Act.  Taung  v.  Braney,  45  L.  J.,  Ch.  142; 
ICh.  P.277i  24W.  B.  110. 

AAdaTit  in  Support — Boflleiency.]— Where  an 
ex  parte  application  is  made  to  the  court,  the 
person  making  it  must  observe  uberrima  fides ; 
otherwise  he  is  liable  to  have  the  order  discharged 
at  the  instance  of  the  person  against  whom  it 
has  been  obtained.  Where  an  ex  parte  order  had 
been  made,  under  r.  4  of  Ord.  XI.,  for  service  of 
the  writ  of  summons  in  an  action  upon  the 
d^endants,  who  were  resident  out  of  the  juris- 
diction, but  the  affidavit  upon  which  the  order 
was  obtained  contained  misstatements  of  fact, 
which  had  the  eJBfect  of  shewing  that  the  plaintiffs 
had  primA  facie  an  overwhelmingly  good  cause 
of  action,  the  court  held  that  r.  4  of  Ord.  XI. 
must  be  strictly  enforced,  and  that  therefore  the 
order  for  service  out  of  the  jurisdiction  must  be 
discharged.  Peru  Jlepublio  v.  Dreyfut^  55  L.  T. 
S02. 

An  application  under  Ord.  XI.  r.  4,  for  leave 
to  serve  a  writ  out  of  the  jurisdiction,  cannot  be 
supported  by  an  affidavit  in  which  the  deponent 
does  not  state  that  in  his  belief  there  is  a  good 
cause  of  action,  nor  shew  the  grounds  upon 
which  the  application  is  made.  Collins  v.  North 
British  ana  Mercantile  Insurafiee  Co.,  63  L.  J., 
Ch.  709 ;  [18941  3  Ch.  228 ;  8  B.  470 ;  71  L.  T. 
58 ;  43  W.  B.  106. 

Old.  XI.  r.  4,  provides  that  an  application  for 
an  order  to  serve  a  writ  on  a  defendant  out  of 
the  jurisdiction  shall  be  supported  by  an  affidavit 
shewing  ^  in  what  place  or  country  such  defen- 
dant is  or  probably  may  be  found."  Evidence 
that  a  defendant  is  on  board  one  of  H.M.  ships 
in  the  Mediterranean  is  insufficient  to  support  an 
application  for  such  an  order,  because  it  fails  to 
shew  within  sufficient  limits  the  place  or  country 
in  which  the  defendant  is  or  probably  may  be 
found.  Seagrove  v.  Parks,  60  L.  J.,  Q.  B.  355  ; 
[1891]  1  Q.  B.  551. 

The  sufficiency  of  the  plaintiff's  affidavit  under 
Ord.  XL  r.  3,  considered.  Fowler  v.  Barstow, 
51  L.  J.,  Ch.  103 ;  20  Ch.  D.  240 ;  45  L.  T.  603  ; 
30  W.  B.  113— C.  A. 

In  cases  where  the  defendant  is  resident  in 
Scotland  or  Ireland,  the  omission  of  the  statement 
that  he  is  a  British  subject  is  not  material    Ih» 

The  evidence  required  by  Old.  XI.  r.  3,  of  the 


grounds  on  which  an  application  for  service 
of  a  writ  of  summons  out  of  the  jurisdiction  is 
applied  for  must  be  evidence  to  prove  that  there 
is  a  cause  of  action,  and  that  such  cause  of  action 
arose  within  the  jurisdiction.  Great  Australian 
Oold  Mining  Co,  v.  MaHin,  46  L.  J.,  Ch.  289 ; 
5  Ch.  D.  1 ;  35  L.  T.  874  ;  26  W.  B.  246— C.  A. 

A  company  registered  in  England  for  working 
a  mine  in  Australia  brought  an  action  against 
persons  connected  with  the  formation  of  the 
company,  making  a  prim&  facie  case  for  relief  in 
respect  of  acts  within  the  jurisdiction.  The 
court  refused  to  make  an  order  under  Ord.  XL 
r.  1,  for  service  of  the  writ  in  Australia  upon  one 
of  the  defendants,  who  was  a  British  subject, 
until  the  plaintifte  produced  an  affidavit  by  their 
secretary  that  he  was  informed  and  believed 
that  there  was  a  good  cause  of  action  within  the 
jurisdiction.    Ih, 

An  affidavit  in  support  of  an  application  to 
serve  a  writ  of  summons  on  a  defendant  residing 
in  Scotland  is  insufficient  if  it  omits  to  state 
whether  there  exists  in  Scotland  a  local  court 
having  jurisdiction  in  the  matter  in  question 
in  accordance  with  Ord.  XL  r.  la.  Woods  v. 
M'Innes,  4  C.  P.  D.  67  ;  27  W.  B.  49. 

When  it  is  necessary  to  serve  a  writ  of  sum- 
mons on  a  defendant  out  of  the  jurisdiction  there 
must  be  an  affidavit  in  support  of  the  applica- 
tion, and  the  order  made  under  Ord.  II.  r.  4, 
will  provide,  if  necessary,  for  service  of  interro- 
gatories, and  also  for  the  issuing  of  an  injunction, 
3  it  should  be  applied  for  ex  parte.  Yomui  v. 
Brasseg,  45  L.  J.,  Ch.  142 ;  1  Ch.  D.  277 ;  24 
W.  B.  110. 

Objectioii  to  Contents  of  Affidavit] — After 
the  lapse  of  a  year  the  defendant  is  too  late  to 
raise  any  objection  to  the  order  on  the  ground 
that  the  affidavit  on  which  it  was  obtained  did 
not  tsATly  state  the  facts.  Reynolds  v.  Coleman, 
56  L.  J.,  Ch.  903  ;  36  Ch.  D.  468  ;  57  L.  T.  588  ; 
35  W.  B.  813— C.  A.  See  also  Peru  Jlepublio  v. 
Breyfus,  ante,  coL  169. 

Concurrent  Writ  against  one  of  leyeral  Defen- 
dants.]— When  one  of  the  defendants  in  a  pro- 
bate action  was  a  foreign  subject  residing  out  of 
the  jurisdiction,  the  court  ordered  that  he  shpuld 
receive  notice  in  lieu  of  service  of  a  writ  of  sum- 
mons marked  as  a  concurrent  writ  under  Ord.  YL 
r.  2.  Beddington  v.  Beddington^  45  L.  J.,  P.  44 ; 
1  P.  D.  426  ;  34  L.  T.  366  ;  24  W.  B.  348. 

Defendant  not  a  British  Bnbjeot] — The  court 
has  jurisdiction  to  order  the  service  of  a  writ  of 
summons,  or  of  a  notice  in  lieu  of  a  writ  of  sum- 
mons, on  a  defendant  resident  out  of  the  juris- 
diction, who  is  not  a  British  subject.  James  v. 
De^poU,  14  L.  B.  Ir.  71. 

Toreigner  bringing  Action  here.] — Semble, 
that  where  a  person  resident  out  of  the  jurisdic- 
tion has  brought  an  action  in  this  country,  he 
has  made  himself  amenable  to  the  jurisdiction 
with  respect  to  matters  connected  with  his 
action.  Yorkshire  Tannery  v.  Eglington  Chemi' 
col  Co,,  54  L.  J.,  Ch.  81  ;  33  W.  B.  162. 

Term  of  Writ  and  Kotioc] — The  absence  of 
the  notice  required  by  the  prescribed  form  to 
appear  on  a  writ  for  service  out  of  the  jurisdic- 
tion, is  a  mere  irregularity,  which  may  be  cured 
by  virtue  of  B.  8.  C.  1883,  Ord.  LXX.  r.  1. 
Diekson  v.  Law,  64  L.  J.,  Ch.  490 ;  [1895]  2 
Ch.  62  ;  13  B.  431  ;  72  L.  T.  680  ;  43  W.  B.  696. 
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The  omission  to  copj  in  the  notice  the  order 
giying  leave  to  issue  the  writ  and  serve  notice  of 
it,  is  not  such  an  informality  as  to  make  the  ser- 
vice invalid.    Reynolds  v.  Coleman^  snpra. 

When  leave  is  given  to  issue  a  writ  for  service 
out  of  the  jurisdiction,  the  words  "  by  leave  of 
the  court  or  a  judge"  which  occur  in  Forms  2 
and  3,  given  in  the  Rules  of  Court,  1875,  Appen- 
dix A,  Part  1,  may  be  omitted  from  the  writ  and 
notice,  so  as  to  enable  the  plaintiff  to  proceed,  in 
default  of  appearance,  without  obtaining  further 
leave  of  the  court  or  a  judge  before  so  doing. 
Bacon  v.  Turner,  S  Ch.  D.  275 ;  34  L.  T.  647  ; 
24  W.  R.  637. 

Foreigner  mutt  be  eenred  with  Notice,  and 
not  Writ  itself.] — Under  the  Judicature  Act, 
Ord.  XI.  r.  1,  as  under  the  Common  Law  Proce- 
dure Act,  1852,  s.  19,  where  the  defendant  is  a 
foreigner  out  of  the  jurisdiction,  notice  of  the 
writ  must  be  served,  and  not  the  writ  itself. 
Wutman  v.  Ahtieholaget  Snicharrfabrik,  46  L.  J., 
Ex.  827  ;  1  Ex.  D.  287  ;  24  W.  R.  405. 

Whether  a  foreign  non-resident  corporation 
can  or  cannot  be  served  with  process,  there  is 
nothing  to  prevent  the  issue  of  a  writ  against  it. 

In  an  action  commenced  in  the  chancery  divi- 
sion the  same  rule  applies  as  in  the  other  divisions, 
that  where  a  defendant  is  a  foreigner  out  of  the 
jurisdiction  he  must  be  served  with  notice  of  the 
writ,  and  not  with  the  writ  itself.  Howard,  In 
re^  Padley  v.  Camvhauten,  48  L.  J.,  Ch.  364  ;  10 
Jh.  D.  550  ;  27  W:  R.  217— C.  A. 

The  plaintiffs  sued  the  defendant,  who  was  a 
foreigner  residing  in  France,  for  goods  sold  and 
delivered  to  him  in  England,  and  obtained  a 
judge's  order  for  the  service  upon  him  of  the  writ 
out  of  the  jurisdiction,  the  onler  being  obtained 
upon  an  affidavit  which  stated  erroneously  that 
the  defendant  was  a  British  subject.  The  writ 
was  served  upon  the  defendant  in  France,  and 
judgment  signed  against  him  in  default  of 
appearance  : — Held,  that  the  service  of  the  writ 
instead  of  a  notice  was  a  nullity,  and  not  a  mere 
irregularity,  and  that  the  order  for  service  of  the 
writ  and  all  subsequent  proceedings  must  be  set 
aside.  HewiUon  v.  Fahrc,  57  L.  J.,  Q.  B.  449  ; 
21  Q.  B.  D.  6  ;  58  L.  T.  856  ;  36  W.  R.  717. 

Foreign  Snbjeot— Votiee  of  Motion — Service 
with  Notice  of  Writ.] — Leave  to  serve  notice 
of  motion  for  an  interlocutory  injunction,  with 
notice  of  the  writ  in  an  action,  out  of  the  juris- 
diction, upon  some  of  the  defendants  who  are 
foreign  subjects,  will  be  given,  without  prejudice 
to  any  question  which  may  arise  on  the  order. 
Overtan  v.  Bum,  74  L.  T.  776— C.  A. 

Affldayit  of  Service  of  Notice.] — ^Where  leave 
had  been  obtained  to  serve  notice  of  the  writ  in 
lien  of  service  out  of  the  jurisdiction,  upon  a 
defendant  who  was  a  Syrian  resident  at  Bcyrout : 
— Held,  that  an  affidavit  of  service  in  the  form 
adopted  in  the  common  law  divisions  was  suffi- 
cient. Bustrot  V.  Bustros,  49  L.  J.,  Ch.  396 ; 
14  Ch.  D.  849  ;  28  W.  R.  595. 

Under  Ord.  XIII.  r.  2— which  requires  that 
before  taking  proceedings  upon  default  of  ap- 
pearance to  a  writ  of  summons,  the  plaintiff 
shall  file  an  affidavit  of  service  or  of  notice  in 
lien  of  service,  as  the  case  may  be — ^the  court, 
where  notice  of  a  vnrit  is  served  out  of  the  juris- 
diction, has  no  power  to  allow  a  certificate  of 
service  to  b«  filed  in  lieu  of  an  affidavit,  even 


where  it  appears  that  by  the  foreign  law  the 
process-server  cannot  make  an  affidavit  as  pre-^ 
scribed  by  r.  2.  Ford  v.  Mietche,  55  L.  J.,  Q.  B. 
79 ;  16  Q.  B.  D.  57 ;  53  L.  T.  535 ;  34  W.  R.  74. 

Snbstitnted  Service — Begiftered  Letter.]  — 
Where  the  plaintiff  has  exhausted  all  means  to- 
personally  serve  a  writ  of  summons  out  of  the 
jurisdiction  (leave  having  been  given  to  do  so) 
the  court  will  allow  substituted  service  by  regis- 
tered letter.  Seatan  v.  Clarke,  26  L.  R.,  Ir» 
297. 

No  AiBdavit  of  Indorsement  of  Service— Filings 
Statement  of  Claim.]— The  defendant  being  out 
of  the  jurisdiction,  an  order  had  been  obtained 
to  serve  notice  in  lien  of  writ,  and  personal  ser- 
vice had  been  ^ected.  An  affidavit  had  been 
made  proving  the  fact  of  such  service,  but  it  did 
not  mention  the  indorsement  as  required  bv 
Ord.  IX.  r.  13,  of  the  Rules  of  Court,  1876:— Held, 
that  the  statement  of  claim  might  nevertheless 
be  filed  under  Ord.  XIX.  r.  6,  the  court  being  of 
opinion  that  the  provisions  of  Ord.  IX.  r.  13,  did 
not  apply  to  notice  in  lieu  of  writ  under  Ord.  XI. 
Dymond  v.  Croft  (34  L.  T.  786)  considered. 
Lireney,  In  re,  Fith  v.  Cfiatterton,  47  L.  T.  328 ;. 
31  W.  R.  87. 

Amendment  of  Indonement.] — ^The  court  or  i» 
judge  may  allow  an  amendment  under  Ord. 
XXVIII.  of  the  indorsement  on  a  writ  of  sum- 
mons,  although  the  writ  is  for  service  out  of  the- 
jurisdiction,  and  has  been  so  served,  if  the  action 
will  still  be  one  in  which  leave  to  serve  the  writ 
out  of  the  jurisdiction  might  be  given.  Ilolln-nd 
V.  Leelie,  63  L.  J.,  Q.  B.  679  ;  [1894]  2  Q.  B.  450 ; 
9  R.  743  ;  71  L.  T.  33  ;  42  W.  R.  577— C.  A. 

Order  limiting  Plaintlir's  Bight  to  BecoTcr.] 

— An  order  having  been  obtained  under  Ord.  XI. 
r.  1  (e),  for  service  of  notice  of  a  writ  out  ot  the 
jurisdiction  in  an  action  for  the  price  of  goods 
supplied,  and  service  having  been  effected 
accordingly,  the  defendant  applied  to  a  juds?e 
at  chambers  to  rescind  the  order  and  to  set  aside 
the  subsequent  proceedings  under  it.  The  judge,, 
being  doubtful  on  the  affidavits  used  whether 
there  had  been  any  breach  of  the  contract  with- 
in the  jurisdiction,  refused  the  application,  but 
ordered  that  the  plaintiff's  claim  should  be- 
limited  to  the  recovery  of  the  price  ot  goods  in 
respect  of  which  it  might  appear  at  the  trial 
that  the  writ  could  have  been  properly  served 
out  of  the  jurisdiction : — Held,  that  the  order  of 
the  judge  at  chambers  was  rightly  made.  Thomae- 
V.  Mamilton  {Duchese  Dovoager),  55  L.  J.,  Q.  B. 
555  ;  17  Q.  B.  B.  592  ;  55  L.  T.  886 ;  85  W.  R; 
22— C.  A. 

Where  part  of  a  contract  only  is  to  be  per* 
formed  within  the  jurisdiction,  and  a  foreign 
defendant  is  sued  for  breach  of  the  contract,  the- 
order  giving  leave  for  service  out  of  the  jurisdic- 
tion should  expressly  limit  the  relief  to  be  given 
against  such  defendant  at  the  hearing  to  relief  in 
respect  of  the  breach  within  the  jurisdiction.. 
Manitoba  and  North^Wettem  Land  Corporation 
V.  Allan,  63  L.  J.,  Ch.  156  ;  [1893]  8  Ch.  432  ; 
69  L.  T.  558. 

An  order  giving  leave  to  serve  notice  upon  a 
necessary  party  out  of  the  jurisdiction  ought 
not  as  a  general  rule  to  impose  the  condition 
that  judgment  should  not  be  signed  nor  execu* 
tion  issuol  against  the  foreign  defendant  except 
by  leave  of  the  court  or  a  judge.  Firth  v.  De  lHu- 
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J?if«#,  9  R.  51 ;  69  L.  T.  666  ;  42  W.  R.  100— 
C.  A. 

Belisiidaiit  moving  to  Diioharge  Order — ^Pro- 
CMdingi  on.] — ^Where,  upon  an  ex  parte  applica- 
tion made  to  a  judge  in  chambers,  leave  is  given 
to  serve  a  writ  oat  of  the  jurisdiction^  the  proper 
coone  for  a  party  objecting  to  the  order  is  to 
apply  to  the  judge  to  set  it  aside.  This  is  a 
matter  of  procedure  under  the  Supreme  Court  of 
Judicature  Act,  1894,  and  if  the  judge  refuses  to 
Eet  the  order  aside,  or  refuses  the  order  in  the  first 
instance,  appeal  must  be  to  the  court  of  appeal 
with  the  leave  of  the  judge  or  ot  the  court  of 
appeaL  No  motion  to  set  aside  the  order  can 
now  be  made  to  the  divisional  court.  Blaek  v. 
DawtoH,  64  L.  J.,  Q.  B.  464  ;  [1895]  1  Q.  B.  848  ; 
14  B.  360  ;  72  L.  T.  625  ;  43  W.  R.  436— C.  A. 

Where  a  plaintiff  has  obtained  leave  under 
Ord.  XI.  to  serve  a  writ  out  of  the  jurisdiction, 
and  the  defendant  moves  to  discharge  the  order, 
affidavits  are  admissible  to  contest  the  question 
whether  the  cause  of  action  arose  vnthin  the 
jurisdiction.  Great  Australian  Oold  Mining  Co. 
V.  Martin  (5  Ch.  D.  1)  overruled  on  this  point. 
Fowler  v.  Bargtow,  61  L.  J.,  Ch.  103 ;  20  Ch.  D. 
240  ;  45  L.  T.  603  ;  30  W.  R.  113— C.  A. 

When  the  plaintiff  proves  that  there  is  a  cause 
of  action,  and  that  such  cause  arose  within  the 
jurisdiction,  the  court  wiU  not  allow  such  evi- 
dence to  be  controverted,  or  go  into  the  merits 
of  the  case.  Great  Australian  Gold  Mining  Co, 
V.  MarHn,  46  L.  J.,  Ch.  289 ;  5  Ch.  D.  1 ;  35 

L.  T.  874 ;  26  W.  R.  246— C.  A. 

« 

Appearanee  no  WaiYor.] — ^W.,  a  London 

fnziterer,  issued  a  writ  of  summons,  and  served 
it  penonallj  on  M.  in  Scotland,  to  recover  a  debt 
of  472.  money  due.  W.  made  an  affidavit  that 
there  was  no  local  court  having  jurisdiction  in 
Scotland,  whereon  the  judge  gave  leave  to 
serve  M.  in  Scotland.  M.  entered  an  appearance 
in  the  high  court,  and  applied  to  set  aside  the 
writ  and  service  on  the  ground  that  there  was  a 
local  court  having  jurisdiction : — ^Held,  that  the 
writ  and  service  must  be  set  aside  as  contrary  to 
OnL  XI.,  and  the  entering  of  an  appearance  did 
not  estop  M.  from  so  applying.  White  v.  Mac* 
gregor^  46  J.  P.  775. 

A  foreigner  resident  out  of  the  jurisdiction 
who  is  served  with  notice  of  a  writ  of  summons 
and  appears  under  protest^  does  not  thereby  lose 
his  right  to  object  to  the  jurisdiction.  Firth  y. 
Palmer  and  De  Las  Rivas,  62  L.  J.,  Q.  B.  403  ; 
[1893]  1  Q.  B.  768  ;  5  B.  378  ;  69  L.  T.  383  ;  41 
W.  R.  493. 

WaiTer  of  Objoetlon.]- The  defendant, 

after  having  given  notice  to  the  plaintiff's  solici- 
tor that  the  objection  to  service  out  of  the  juris- 
diction would  be  raised  when  the  case  came  on 
for  trial  in  the  county  court,  had  answered 
interrogatories  : — Held,  that  there  had  been  no 
^»iver  of  the  right  to  raise  the  objection  in  the 
High  Court.  Woody,Middleton,^^\j,S.,Ch,  149; 
[1897]  1  Ch.  151  ;  75  L.  T.  480  ;  45  W.  R.  184. 

Application  to  Diioliarge— Time  for.]— Where 
ft  defendant  who  had  been  served  out  of  the 
jurisdiction  with  a  writ  appeared  and  objected 
to  the  power  of  the  court  to  issue  it  under  the 
circamstancea : — Held,  that  the  application  was 
too  late  under  Ord.  LXX.  r.  2.  Tozier  v.  Havo- 
few,  15  Q.  B.  D.  650.  Bee  A  C,  in  C.  A.,  infra, 
O0L183. 

An  order  was  made  by  the  vacation  judge,  on 


the  ez  parte  application  of  the  plaintiffs,  for 
service  of  the  writ  and  notice  of  motion  on  the 
solicitors  and  at  the  place  of  business  in  Eng- 
land of  a  foreigner  residing  out  of  the  jurisdic- 
tion. Without  formally  entering  an  appearance 
the  defendant  filed  affidavits  in  opposition  to 
the  motion,  and  instructed  counsel,  who  opposed 
the  motion  on  the  merits  : — Held,  that  the  defen- 
dant had  thereby  waived  the  right  to  raise  any 
objection  as  to  the  irregularity  of  the  order,  and 
must  be  treated  as  if  he  had  been  properly  served 
and  had  formally  appeared  ;  that  the  fact  that 
the  ex  parte  order  had  been  passed  and  entered 
did  not  prevent  the  right  of  the  defendant  to 
move  to  discharge  it ;  but  that  r.  12  of  Ord. 
LXIII.  did  not  apply  to  such  a  case,  and  that 
the  proper  mode  of  proceeding  (if  there  had 
been  no  such  order  as  aforesaid)  would  have 
been  to  apply,  not  to  the  Court  of  Appeal  or  the 
vacation  judge,  but  to  the  judge  to  whose  court 
the  action  was  assigned,  to  discharge  the  order  of 
the  vacation  judge.  Boyle  v.  Saeker^  58  L.  J., 
Ch.  141 ;  39  Ch.  D.  249  ;  58  L.  T.  822  ;  87  W.  R. 
68— C.  A. 

Mode  of  raising  Objootion  to  Order.]— The 
question  of  the  service  of  a  writ  out  of  the  juris- 
diction is  finally  determined  when  leave  to  serve 
it  is  given  under  Ord.  XI.,  subject  to  any  appli- 
cation by  the  defendant  to  rescind  the  leave  and 
to  the  right  of  appeal,  and  cannot  be  raised  in 
the  defence.  Preston  v.  Lamont^  45  L.  J.,  Ex.  797; 
1  Ex.  D.  361 ;  35  L.  T.  341 ;  24  W.  R.  928. 

b.  Lea/te^  when  granted, 

General  Rule.] — No  leave  to  serve  a  defendant 
with  a  writ  out  of  the  jurisdiction  can  now  be 
given  except  in  the  cases  specified  in  Ord.  XI. 
r.  1.  JEager,  In  re^  Eager  v.  Johnstone,  52  L.  J., 
Ch.  56 ;  22  Ch.  D.  86 ;  47  L.  T.  685  ;  31  W.  R. 
3a-C.A. 

Before  leave  for  service  of  a  writ  out  of  the 
jurisdiction  is  granted,  the  plaintiff  must  prove 
that  the  cause  of  action  arose  within  the  juris- 
diction. Ord.  XI.  must  be  held  to  imply  that 
the  fact  of  mere  damages  being  incurred  within 
the  jurisdiction  is  not  sufficient  to  enable  the 
court  or  judge  to  give  leave  for  service  of  the 
writ  out  of  the  jurisdiction.  Shearman  v.  Find- 
lay,  32  W.  R.  122. 

Territorial  Jnriadietion.]— The  phrase,  ''with- 
in the  jurisdiction,"  used  in  Ord.  Xl.  r.  1,  means 
territorial  jurisdiction.  Smith,  Jh  re,  City  of 
Mecea,  In  re,  45  L.  J.,  P.  92 ;  1  P.  D.  300 ;  35 
L.  T.  38  ;  24  W.  R.  903. 

The  jurisdiction  of  the  queen  does  not  extend 
from  the  coast  beyond  low- water  mark  unless  it 
has  been  so  extended  by  an  act  of  parliament, 
and  therefore  Ord.  XI.  r.  1,  which  provides  for 
the  service  of  a  writ  of  summons  out  of  the 
jurisdiction  where  the  act  for  which  damages 
are  soaght  to  be  recovered  was  done  within  the 
jurisdiction,  does  not  authorise  such  service 
where  the  action  was  for  the  death  of  a  person 
through  the  negligent  management  of  defen- 
dants vessel  at  sea,  though  within  three  miles  of 
the  coast  of  England.  Harris  v.  The  Franconia, 
46  L.  J.,  C.  P.  363  ;  2  C.  P.  D.  173. 

Third  Party  ITotioe.]— Ord.  XI.  rr.  2,  4,  as  to 
service  of  writs,  &c.,  out  of  the  jurisdiction, 
applies  to  the  service  of  notices  on  third  persons, 
under  Ord.  XVI.  rr.  17,  18 ;  and  service  of  a 
notice  on  a  company  in  Scotland  was  therefore 
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good.  Swansea  Shipping  Co,  ▼.  DunoaUj  45  L.  J., 
Q.  B.  638 ;  1  Q.  B.  D.  644 ;  36  L.  T.  879 ;  25 
W.  B.  233— C.  A. 

Serviee  of  Covntor-elaim  on  Third  Party.] — ^A 
defendant  may  not  serre  a  third  party  out  of 
the  jorisdiction  with  a  counter-claim,  although 
he  may,  if  necessary,  commence  a  fresh  action 
against  him.    Patters  y.  Miller,  31  W.  B.  858. 

On  Foreign  Corporations.] — Ord.  XI.  r.  1,  of 
the  Boles  of  Court,  1875,  which  provides  for 
service  of  a  writ  of  summons  out  of  the  juris- 
diction, applies  to  actions  against  a  foreign 
corporation  resident  out  of  the  jurisdiction. 
Seott  T.  Boyal  Wow  Candle  Co,,  45  L.  J.,  Q.  B. 
586 ;  1  Q.  B.  D.  404 ;  34  L.  T.  683 ;  24  W.  B. 
668. 

When,  in  such  an  action,  the  plaintiff  has 
issued  Uie  writ  and  served  notice  thereof  by 
leave  of  the  court  or  a  judge,  he  need  not  obtain 
any  further  leave  to  proceed  and  sign  judgment 
for  default  of  appearance  under  Ord.  XIII.    lb. 

The  Supreme  Court  Procedure  Law,  1872 
(Jamaica),  by  s.  19  provides,  "that  in  any  action 
against  a  person  residing  out  of  Jamaica,  it  shall- 
be  lawful  for  the  court  or  a  judge,  upon  being 
satisfied  by  affidavit  that  there  is  a  cause  of 
action  which  arose  within  the  jurisdiction  or  in 
respect  of  a  breach  of  contract  made  within  the 
jurisdiction,  and  that  such  person  carries  on  in 
Jamaica  any  trade  or  business,  and  that  he  has 
no  Isiown  agent  in  Jamaica  authorised  to  bring 
actions  ...  to  order  that  the  service  of  the 
writ  and  all  subsequent  proceedings  may  be 
made  on  any  servant  or  agent  in  Jamaica 
engaged  in  carrying  on  for  such  person  such 
.  .  .  trade  or  business."  A  company  con- 
veying mails  and  passengers  to  and  from  Great 
Britain  to  the  West  Indies,  was  domiciled  in 
London,  but  had  a  superintendent  in  Jamaica : — 
Held,  that  the  compuiy  was  a  **  person  "  within 
the  meaning  of  the  section,  and  that  they 
carried  on  a  business  in  Jamaica.  Royal  Mail 
Steam  Packet  6b.  v.  Braham,  46  L.  J.,  r.  0.  67  ; 
2  App.  Cas.  381 ;  36  L.  T.  220 ;  25  W.  B.  651. 

Held,  secondly,  that  an  order  directing  service 
on  their  superintendent  in  Jamaica  was  correct. 
Ih. 

Aotion  for  Bent  of  Land  in  England.] — Ord. 
XI.,  r.  1,  does  not  enable  the  court  or  a  judge  to 
allow  service  out  of  the  jurisdiction  of  a  writ  in 
an  action  for  nonpayment  of  rent  due  under 
a  lease  of  land  in  England  against  defendants 
who  are  domiciled  or  oitlinarily  resident  in  Scot- 
land. Agnew  v.  Usher,  54  L.  J.,  Q.  B.  371 ;  14 
Q.  B.  D.  78  ;  51  L.  T.  576. 

On  appeal,  the  court  held  that  the  plaintiffs, 
having  niiled  to  shew  that  the  defendants  were 
assignees  of  the  lease,  had  not  shewn  reason  for 
the  leave  to  be  granted.  Agnew  v.  Usher,  51 
L.  T.  576 ;  38  W.  B.  126— C.  A. 

Contract,  Obligation  or  Liability  afTocting 
Land.] — In  an  action  by  the  outgoing  tenant  of 
a  farm  in  Yorkshire  to  recover  from  his  landlord, 
who  was  ordinarily  resident  in  Scotland,  com- 
pensation for  tenant-right  according  to  the 
custom  of  the  country : — Held,  that  a  "  contract, 
obligation,  or  liability  affecting  land  **  was  sought 
to  be  enforced  in  the  action,  and  therefore  IMt 
the  court  had  power,  under  Ord.  XL  r.  1  (b),  to 
allow  service  of  the  writ  of  summons  out  of  the 
jurisdiction.    Agnew  v.  Usher  (14  Q.  B.  B.  78) 


distinguished.  Kaye  v.  Sutherland,  57  L.  J., 
Q.  B.  68 ;  20  Q.  B.  D.  147 ;  58  L.  T.  56 ;  36 
W.  B.  508. 

The  defendants  had  their  offices  in  London, 
and  the  writ  in  the  action  claimed  (i.)  a  declara- 
tion that  the  defendants  were  trustees  of  certain 
lands  in  Londonderry  for  the  general  objects  of 
the  plantation  of  Ulster,  and  that  a  sdieme 
should  be  settled  for  the  application  of  the  rents ; 
(ii.)  a  declaration  that  the  defendants,  in  so  far 
as  they  had  sold  portion  of  the  estates  conveyed 
to  them  by  the  Irish  Society,  had  committed  a 
breach  of  trust  by  such  sale;  and  (iii.)  an 
inquiry  as  to  how  the  defendants  had  disposed 
of  certain  woods : — Held,  that  the  case  came 
within  Ord.  XI.  r.  1,  sub-s.  (b),  and  that  service 
of  the  writ  out  of  the  jurisdiction  should  be 
allowed,  and  by  FitsGibbon,  L.J.,  that  the  case 
also  came  within  sub-s.  (d).  Att.'Oen,  v. 
Drapers  Co,,  [18941  1  Ir.  B,  185— C.  A. 

Ord.  XI.  r.  1  (b)  empowers  the  court  or  a 
judge  to  order  service  of  a  writ  upon  a  defen- 
dant domiciled  or  ordinarily  resident  in  ScotJuid 
in  an  action  brought  for  breach  of  covenant  to 
repair  certain  premises  in  England,  such  action 
being  brought  to  enforce  a  contract  affecting 
hereditaments  within  the  meaning  of  the  above 
sub-section.  Kays y. Sutherland (^(^Q^li.'D.W) 
approved.  Agnew  v.  Usher  (14  Q.  B.  D.  78) 
distinguished.  Tauell  v.  Hallen,  61  L.  J.,  Q.  B. 
159 ;  [1892]  1  Q.  B.  321 ;  66  L.  T.  196 ;  40 
W.  B.  221 ;  56  J.  P.  620. 

A  statement  in  the  nature  of  slander  of  title, 
made  out  of  the  jurisdiction  concerning  proper^ 
within  the  jurisdiction,  is  not  an  act  or  thing 
affecting  such  property  within  Ord.  XL  r.  1,  and 
consequently  service  of  the  writ  of  summons  in 
an  action  for  such  statement  cannot  be  allowed 
out  of  the  jurisdiction.  Casey  v.  Arnolt,  46  L.  J., 
C.  P.  3 ;  2  0.  P.  D.  24 ;  35  L.  T.  424 ;  25  W.  B. 
46. 

Person  domiciled  within  the  Jnrisdietion— 
Abandonment  of  original  I>omioil — ^Pormanon^ 
of  Boiidenee.] — S.  was  bom  in  Ireland  in  1868, 
where  his  fatner  was  temporarily  located.    In 
1873  he  returned  with  his  father  to  England, 
and  in  1883  he  went  to  Cannes,  where  he  resided 
for  several  years.    In  1887  he  went  to  England 
for  the  purposes  of  study,  and  in  the  same  year 
his  father  acquired  an  Irish  domicil,  where  he 
resided  till  the  beginning  of  1893,  when  he  sold 
his  property  there.    S.  paid  occasional  visits  to 
his   fatner*s   house   in   Ireland.     In   1890   he 
returned  to  Cannes.    On  March  25,  1892,  he 
married  the  plaintiff,  the  widow  of  a  French 
gentleman,  at  the  British  consulate  at  Nice.    At 
the  date  of  the  marriage  the  plaintiff  was  entitled 
to  considerable  personal  property  and  some  real 
estate  in  Jersey.    Shortly  after  the  marriage  the 
plaintiff  left  S.,  and  threatened  legal  proceolings 
against  him  and  his  uncle,  alleging  that  they 
(in  breach  of  an  antenuptial  agreement)  had 
obtained  by  fraud  and  violence  some  of  her 
property  and  by  similar  means  had  induced  her 
to  sign  a  bill  of  exchange  for  a  large  amount. 
Subsequently,  by  deed,  S.  and  his  uncle  entered 
into  partnership  with  H.,  to  carry  on  business  at 
Cannes.    Shortly  afterwards  S.  r^tered  him- 
self with  the  mayor  of  Cannes  as  havjig  declared 
his  wish  "  aablu-  (ou)  avoir  6tabU  sa  i^dence  i 

^^S?^!*""— ^.^^  S.  was  not  "domicUed" 
withm  the  junsdiction,  and  that  no  writ  could 
be  served  on  him  out  of  the  lurisdiction.  Spwr- 
way  V.  Spurway,  [1894]  \  jj  ^  385-C.  A. 
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Adniaiitratiini  of  Trniti  of  Writton  lastra- 
it— Ho  Tnut  Proporty  within  the  Juritdie- 
tiOB.]  —  In  order  that  service  of  a  writ  of 
smnmonB  oat  of  the  jurisdiction  may  properly 
be  allowed  nnder  Ord.  XI.  r.  1  if)  in  an  action 
'''for  the  execution  (as  to  property  situate  within 
the  jurisdiction)  of  the  trusts  of  any  written 
instioEDAent  of  which  the  person  to  be  served  is 
a  trustee,  which  ought  to  be  executed  accordiug 
to  the  law  of  England,"  the  property  subject  to 
the  trusts  of  the  written  instrument  must  be 
actually  situate  within  the  jurisdiction,  and 
must  not  be  simply  property  which  ought  to  be, 
or  if  the  trusts  were  duly  executed  would  be,  so 
situate,  and  the  period  to  be  regarded  in  refer- 
ence to  such  property  must  be  either  when  leave 
to  ^ect  service  is  asked,  or  possibly  when  service 
is  elected,  or  possibly  at  the  latest  when  an 
application  to  set  aside  the  service  is  made. 
WixUr  V.  ITifiter,  63  L.  J.,  Ch.  165 ;  [1894]  1 
Oh.  421 ;  8  B.  614  ;  69  L.  T.  759. 

Semble,  if  some  property  exists  within  the 
jurisdiction  when  leave  to  serve  out  of  the  juris- 
diction is  obtained,  property  subject  to  the  same 
trusts  which  sube^uently  comes  within  the 
jurisdiction  may  be  dealt  with  in  the  course  of 
the  same  action.    lit. 


OoBtraet  whieh,  "aoeording  to  tho  teimf 
thflrooi,*'  ought  to  be  performed  within  the 
Juriidietion.] — Service  of  a  writ  of  summons 
out  of  the  jurisdiction  under  the  Bules  of  the 
Supreme  Ck>urt,  1883,  Ord.  XI.  r.  1  (O*  which 
provides  that  such  leave  may  be  allowed  where 
the  action  is  founded  on  any  breach  or  alleged 
breach  of  contract  wherever  made,  "which, 
according  to  the  terms  thereof,  ought  to  be 
perform^  within  the  jurisdiction,"  cannot  be 
allowed,  unless  the  contract  expressly  or  (having 
regard  to  the  ordinary  rules  of  construction) 
impliedly  requires  that  performance  shall  be 
within  the  jurisdiction.  Bell  v.  Aidwerp^ 
Zandonj  and  irazU  Line,  60  L.  J.,  Q.  B,  270 ; 
[1891]  1  Q.  B.  103 ;  64  L.  T.  276 ;  39  W.  B.  84  ; 
7  Asp.  M.  C.  154--C.  A. 

Plaee  of  Payment— Breaeh  within  the 

Jvriadietion.] — By  a  charter  party,  under  which 
a  foreign  company  having  no  place  of  business  in 
Sngluid  chartered  a  vessel  from  English  ship- 
owners to  load  a  cargo  in  London  to  be  carried 
to  a  foreign  port,  it  was  stipulated  that  all 
lighterage  should  be  at  the  charterers*  or  con- 
signees* risk  and  expense,  the  charterers  indemni- 
f^ng  the  owners  from  any  and  all  lighterage  at 
port  of  discharge.  The  charter  party  did  not 
state  where  moneys  payable  under  the  contract 
of  indemnity  were  to  be  paid : — ^Held,  that  the 
contract  of  indemnity  was  not  a  contract  which, 
according  to  the  terms  thereof,  ought  to  be  pei^- 
formed  within  the  jurisdiction,  within  Ord.  XI. 
1.1(e).    lb. 

The  plaintifEs,  a  London  firm,  constituted  the 
defend^t^  who  resided  in  Hamburg,  their  agent 
to  Bell  goods  for  them  in  Germany,  by  a  letter 
which  stipulated  that  cash  should  be  paid  against 
bills  Off  lading.  The  course  of  business  under  this 
contract  was  for  the  plaintiffs  to  send  the  bills  of 
lading  by  post,  and  for  the  defendant  to  remit 
the  money  to  London.  The  plaintifb  applied 
under  Ord.  XL  r.  1,  clause  (^),  for  leave  to  issue  a 
writ  against  the  defendant  for  service  abroad  to 
leoover  the  balance  due  to  them  under  this  con- 
tract : — ^Held,  by  the  divisional  courts  tiiat, 
having  regard  to  the  course  of  business,  there 


was  a  breach  within  the  jurisdiction  of  a  con- 
tract which  was  required  to  be  performed  within 
the  jurisdiction  within  the  meaning  of  the  rule : — 
Held,  by  the  court  of  appeal,  that,  looking  only 
at  the  terms  of  the  contract  and  the  circum- 
stances existing  at  the  time,  the  inference  was 
that  the  money  was  to  be  remitted  to  London, 
and  that  the  application  fell  within  the  rule. 
lUtin  V.  Stein.  61  L.  J.,  Q.  B.  401 ;  [1892]  1  Q.  B. 
753 ;  66  L.  T.  469— C.  A. 

The  plaintiff,  owner  of  a  vessel  belonging  to 
the  port  of  Belfast,  instructed  K.,  a  BeUast 
insurance  agent,  to  effect  a  policy  of  insurance 
on  the  vessel ;  the  insurance  agent  through  his 
London  agent,  B.,  effected  the  policy  in  London 
with  the  defendants,  and  the  owner  paid  N.  the 
premium  in  Belfast,  and  there  received  the 
policy  from  him.  The  defendants  alleged  that 
they  carried  on  business  at  Lloyd*s,  in  the  city 
of  London  only;  that  they  neither  accepted 
risks,  received  premiums,  paid  losses,  nor  had 
any  agents  out  of  London ;  that  the  policy  was 
underwritten  at  Lloyd's  in  consequence  of  a 
proposal  made  by  B.  at  Lloyd's ;  that  the  pre- 
mium was  paid  and  the  policy  delivered  by  and 
to  B.  in  London ;  that  they  did  not,  nor  did  N. 
or  any  other  person  on  their  behalf,  receive  the 
premium  or  deliver  the  policy  at  Belfast  *,  and 
that,  in  accordance  with  a  well-known  custom 
of  Lloyd's,  any  money  which  might  become  due 
under  the  poUcy  was  payable  at  Lloyd's,  and 
not  elsewhere.  The  plaintiff  idleged  that  he  had 
no  notice  or  knowledge  of  that  custom  before 
effecting  the  policy.  The  defendants  refused  to 
pay  the  amount  of  the  policy  to  the  plaintiff : — 
Held,  that  the  defendants  were  bound  to  pay 
the  amount  (if  any)  due  on  the  policy  to  the 
plaintiff  in  Belfast,  that  the  non-payment  con- 
stituted a  breach  of  their  contract  with  the 
plaintiff  within  the  jurisdiction,  and  that  he 
was  entitled  to  an  order  for  leave  to  serve  a  writ 
to  recover  the  amount  of  the  policy  on  the  defen- 
dants out  of  the  jurisdiction.  Ward  v.  Harris, 
8  L.  B.  Ir.  366— C.  A. 

A  civil  engineer  residing  at  Newcastle,  and 
having  his  office  there,  agreed  with  the  defen- 
dants (one  an  Englishman  and  one  a  foreigner, 
who  carried  on  business  in  partnership  in  Spain) 
to  prepare  drawings  for,  and  superintend  the 
construction  of,  certain  docks  in  Spain ;  he  was 
to  visit  the  works  during  construction  once  in 
every  three  months,  and  was  to  be  paid  his 
travelling  expenses,  and  also  a  commission  of 
5/.  per  cent,  on  the  total  cost  in  certain  instal- 
ments. No  place  for  payment  was  specified  in 
the  contract :— Held,  in  an  action  to  recover  the 
balance  due,  that  the  defendants'  contract  to  pay 
was  a  contract  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  juris- 
diction ;  and  therefore  a  concurrent  writ  might 
be  served  on  the  foreign  defendant  out  of  the 
jurisdiction.  TlMmpson  v.  Palmer,  62  L.  J.,  Q.  B. 
502  ;  [1893]  2  Q.  B.  80  ;  4  B.  422  ;  69  L.  T.  366 ; 
42  W.  B.  22— C.  A. 

In  an  application  for  service  out  of  the  juris- 
diction, it  appeared  that  the  action  was  brought 
by  the  plaintifb,  engine-makers  in  England,  for 
the  price  of  machinery  erected  by  them  in  the 
Isle  of  Man  for  the  defendants,  a  company 
carr3ring  on  business  in  the  island.  There  was  no 
agreement  as  to  the  place  of  payment :— Held, 
that  it  must  be  taken  to  be  part  of  the  contract 
that  the  plaintiffs  should  receive  payment  in 
England,  that  the  action  was  therefore  founded 
on  a  breach  within  the  jurisdiction,  according  to 
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Ord.  XI.  r.  1  (e),  and  that  service  out  of  the 
jurisdiction  might  be  allowed.  Eobcy  v.  Snarfell 
Mining  Co,,  57  L.  J.,  Q.  B.  134  ;  20  Q.  B.  D.  152 ; 
36  W.  R.  224. 

A  contract  between  English  coal  exporters  and 
Italian  merchants  provided  for  delivery  of  coals 
in  Italy  at  a  price  specified  in  English  money, 
payment  to  be  made  "in  cash  against  receipt 
of  the  documents."  In  the  course  of  previous 
transactions  between  the  parties  payment  for 
cargoes  of  coals  had  been  made  by  means  of 
cheques  upon  English  bankers  sent  through  the 
post  from  the  consignees  in  Italy  to  the  exporters 
in  England:  —  Held  (Mathew,  J.,  dissenting), 
that  payment  of  the  price  under  the  contract 
was  to  be  made  in  England,  and  therefore  Ord. 
XI.  r.  1  (c)  applied.  Fry  v.  Haggio^  40  W.  R. 
120. 

TranifiBr  of  Shares.] — ^R.,  an  American, 

residing  in  England  for  the  purposes  of  his  busi- 
ness, brought  an  action  against  C,  an  American 
resident  in  America,  to  enforce  a  contract  by  C, 
made  in  England,  to  transfer  to  R.  shares  in  an 
English  company.  Leave  was  given  to  issue  the 
writ,  and  serve  notice  of  it  in  America.  More 
than  a  year  afterwards  the  defendant  applied  to 
discharge  the  order  for  service  on  the  ground  that 
there  was  "no  jurisdiction  to  order  service  abroad, 
as  the  contract  was  not  one  which,  according  to 
its  terms,  ought  to  be  performed  within  the  juris- 
diction : — Held,  that  Ord.  XI.  r.  1,  sub-s.  («),  does 
not  require  that  a  contract  should  state  in  terms 
that  it  is  to  be  performed  within  the  jurisdiction, 
but  that  it  is  enough  if  it  appears  from  a  con- 
sideration of  the  terms  of  the  contract,  and  the 
facts  existing  when  the  contract  was  niade,  that 
it  was  intended  to  be  performed  within  the  juris- 
diction ;  that  a  contract  made  in  England  to 
transfer  shares  in  an  English  company  to  a  person 
resident  in  England  was  a  contract  which,  accord- 
ing to  its  terms,  ought  to  be  performed  within 
the  jurisdiction.  Beynoldt  v.  Coleman,  56  L.  J., 
Ch.  903  ;  36  Ch.  D.  453  ;  57  L.  T.  588  ;  36  W.  R. 
813— C.  A.  Cp.  Harris  v.  Fleming,  49  L.  J.,  Oh. 
32  ;  13  Ch.  D.  108  ;  28  W.  R.  389. 


Commission  Agent — ^Wrongftil  DiimlBial.] 


— A.  verbally  agreed  in  Glasgow  w^ith  B.,  a 
Scotch  coal  merchant,  to  act  for  B.  as  commission 
agent  in  Ireland.  After  A.'s  return  to  Dublin, 
some  correspondence  passed  between  the  parties 
as  to  terms,  but  which,  in  the  opinion  of  the 
court,  was  merely  referential  to  the  antecedent 
complete  verbal  contract.  B.  being  dissatisfied 
with  A.,  wrote  and  posted  in  Scotland  a  letter 
addressed  to  A.  in  Ireland,  terminating  the  employ- 
ment : — ^Held,  that  A.  was  not  entitled  to  an  order 
for  liberty  to  serve  B.  out  of  the  jurisdiction  with 
a  writ  of  summons  claiming  commission  and 
damages  for  wrongful  dismissal.  Hamilton  v. 
Barr,  18  L.  R.  Ir.  297— C.  A. 


Delivery  of  Goods  in  London.] — M.,  a 


merchant  at  Now  York,  contracted  to  supply 
certain  goods  to  B.,  a  merchant  in  London,  on 
certain  terms.  On  arrival  of  the  goods  in  London 
they  were  found  to  be  defective,  and  not  accord- 
ing to  contract,  and  the  defects  in  them  were 
not  due  to  the  sea- voyage : — Held,  that,  inasmuch 
as  the  breach  was  continuing,  the  English  courts 
had  jurisdiction,  and  therefore  that  the  defen- 
dant might  be  served  with  notice  of  a  writ  of 
summons  under  Ord.  XI.  r.  1,  sub-r.  (e).  Barrow 
V.  Myers,  62  J.  P.  345. 


Charging  Order.]— This  was  a  motion  for 

leave  to  issue  for  service  out  of  the  jurisdiction 
a  writ  in  an  action  seeking  to  enforce  a  charging 
order  obtained  by  the  plaintiff,  a  judgment  credi- 
tor, upon  certain  shares  belonging  to  thedef  endant, 
the  judgment  debtor.  The  Judgment  Act  (1  &  2 
Vict.  c.  110),  s.  14,  which,  by  virtue  of  Ord.  XLVL 
r.  1,  regulates  the  effect  of  a  charging  order,  pro- 
vides that  "such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in 
his  favour  by  the  judgment  debtor."  Ord.  XI. 
r.  1  provides  that  service  out  of  the  jurisdiction  of 
a  writ  of  summons,  or  notice  of  a  writ  of  snmmons, 
may  be  allowed  by  the  court  or  a  judge  whenever 
(e)  "  the  action  is  founded  on  any  breach,  or  idleged 
breach,  within  the  jurisdiction,  of  any  contract, 
wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  juris- 
diction " : — Held,  that,  assuming  that  the  case 
could  be  treated  as  one  of  contract  at  aU,  it 
would  only  be  a  contract  that  the  shares  should 
be  chai^ged,  and  of  such  a  contract  there  had 
not  been  any  breach  within  the  jurisdiction. 
Moritz  V.  Stephan,  58  L.  T.  850  ;  36  W.  B.  779.   . 

To  supply  Vews — Trassmisiion  through 

Postal  Telegraph  Offioe — ^Balance  of  Convanienoe.  ] 

— ^A  company,  whose  offioe  was  in  London,  con- 
tracted with  G-.,  the  proprietor  of  a  Dublin  news- 
paper, for  the  transmission  to  him  of  news.  The 
contract  contained  a  condition  that  the  company 
was  not  to  be  responsible  for  non-delivery  or  for 
delay  or  errors  which  might  occur  in  the  collec- 
tion or  transmission  of  its  news  supplies  : — Held« 
that  the  contract  was  not  fulfilled  by  the  delivery 
of  the  news  at  the  postal  telegraph  office  in 
London  for  transmission  to  Dublin,  and  that,  in 
an  action  by  G.  for  breach  of  the  contract  in 
negligently  and  carelessly  supplying  him  with 
false  news,  he  was  entitled  to  an  order  for  leave 
to  serve  the  writ  of  summons  out  of  the  juris- 
diction, on  the  grounds  that  the  breach  of  the 
contract  occurred  in  Dublin,  and  that,  having 
i*egard  to  the  necessary  witnesses,  as  disclosed  by 
the  affidavits  on  both  sides,  the  preponderance  of 
convenience  was  not  against  a  trial  in  Ireland. 
Oray  v.  Preu  Association,  22  L.  R.  Ir.  1 — G.  A. 


Salvage  of  Foreign  Ship — ^Lien  on  Ship 


—Place  of  Payment.] — The  breach  of  a  contract 
to  pay  cannot  be  made  the  subject  of  an  action 
in  England  under  Ord.  XI.  r.  1  (<f)  where  the 
contract  may  be  performed  either  within  or 
without  the  jurisdiction.  The  Eider,  Neptune 
Salvage  Co,  v.  Korddeutscher  Lloyd,  62  L.  J.,  P. 
65  ;  [1893]  P.  119  ;  1  R.  593 ;  69  L.  T.  622  ;  7 
Asp.M.  C.354— C.  A. 

Cost,  Freight,  and  Insnranoe — Foreign 

Port.] — ^The  defendant  contracted  to  sell  to  the 
plaintiff  certain  wood  goods,  c.f.i.,  and  ship  them 
at  a  port  in  Sweden  for  an  English  port.  The 
ships  were  to  be  addressed  to  the  plaintiff  at  the 
English  port,  and  on  their  arrival  he  was  to 
adopt  the  charter  parties  and  biUs  of  lading  and 
pay  the  price.  The  defendant  failed  to  perform 
the .  main  portion  of  his  contract,  and  the 
plaintiff  commenced  an  action  for  damages  in 
England,  and  applied  for  leave  to  serve  notice 
of  the  writ  of  summons  upon  the  defendant  out 
of  the  jurisdiction  under  Ord.  XI.  r.  1  (e).  The 
question  then  arose  as  to  whether  the  breach  had 
occurred  within  or  outside  the  jurisdiction : — 
Held,  that  upon  the  true  construction  of  the 
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contnct  all  the  defendant  had  to  do  was  to  ship 
the  goods  on  hoard  at  the  Swedish  port :  accord- 
inglj  the  hreach  occurred  there,  and  not  at  the 
English  port ;  and  that^  as  no  cause  of  action 
arose  witnin  the  jurisdiction,  no  leave  to  serve 
notice  of  writ  of  summons  under  Ord.  XI.  r.  1 
(e)  could  he  granted.  Waneke  v.  Wingren,  58 
L  J.,  Q.  B.  51^. 

Wo  Contraet — ^Bight  of  Contrlbiitlon.] — 

The  first  mortgagee  of  a  ship,  with  a  power  to 
collect  the  freight,  brought  an  action  against 
the  second  mortgagee  of  the  ship  (whose  mort- 
ga^  inclnded  an  assignment  of  the  freight)  and 
others,  claiming  an  account  and  payment  out  of 
the  freight  of  the  amount  he  had  paid  for  the 
wages  of  the  crew  and  the  wages  and  disburse- 
meots  of  the  master.  The  freight  was  in  the 
hands  of  R.  k.  Co.,  foreigners,  resident  abroad,  to 
whom  it  had  been  paid  as  the  agents  of  the 
Mcond  mortgagee,  and  who  claimed  to  retain  it 
in  satisfaction  of  a  debt  due  to  them  from  their 
principaL  The  plaintiff  sought  to  make  R.  & 
Co.  defendants  to  his  action  : — Held,  that,  as  no 
contract  existed  or  had  existed  between  the 
plaintiff  and  R.  ft  Co.,  r.  1  of  Ord.  XI.  did  not 
apply ;  and  that  the  equity  (if  any)  of  the 
plaintiff  against  R.  &.  Co.  was  a  right  to  contri- 
Wion,  in  respect  of  which  they  should  be  sued 
in  the  ordinary  way.  JP8Uph99u  y.  Carnegie^ 
49  L.  J.,  Ch.  397  ;  42  L.  T.  309-^.  A.  Reversing 
38  W.  R.  385. 

Deftndant  domieiled  or  ordinarily  resi- 

int  in  Scotland  or  Ireland. J — An  agreement 
by  a  person  domiciled  or  ordmarily  resident  in 
Scotland  that  a  writ  for  breach  of  contract 
arising  within  the  jurisdiction  may  be  served  on 
him  in  Scotland  does  not  authorise  the  court  to 
direct  service  of  such  a  writ  in  Scotland,  as  to 
do  so  would  be  in  direct  contravention  of  Ord. 
XI.  r.  1  (0).  Brithh  Wagon  Co,  v.  ^roy,  65 
L.  J.,  Q.  B.  76  ;  [1896]  1  Q.  B.  86 ;  73  L.  T.  498  ; 
44W.R.113— C.A. 

There  is  no  power  to  allow  service  of  a  writ 
oat  of  the  jurisdiction  in  actions  for  breach  of 
contract  under  Ord.  XI.  r.  1  (jb)  where  the 
defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland.  Lender*  v.  Anderton^  53 
L.  J.,  Q.  B.  104  ;  12  Q.  B.  B.  60;  49  L.  T.  637  ; 
82  W.  R.  230 ;  48  J.  P.  136. 

An  insurance  company,  whose  registered  office 
was  in  Scotland,  and  whose  secretary  resided 
there,  but  which  also  had  agencies  and  a  chief 
oflSce  within  the  jurisdiction  of  the  high  court, 
issued  a  policy  through  an  agent  within  the 
joriadiction,  to  whom  the  premiums  were  paid. 
The  company  having  refused  to  pay  a  claim  on 
the  policy : — Held,  that  it  was  not  domiciled  or 
ordinarily  resident  within  the  jurisdiction,  and 
that  leave  to  issue  a  writ  for  service  out  of  the 
iorisdiction  could  not  be  granted.  Jone$  v. 
8c<Muk  Aneident  Insurance  Co.,  66  L.  J.,  Q.  B. 
415 ;  17  Q.  B.  D.  421 ;  66  L.  T.  218. 

I^jiUMtioii— Aot  to  be  done  within  Juriadio- 
tioB.] — Manufacturers  in  Switzerland,  in  reply 
to  a  letter  from  retail  dealers  in  England  asking 
them  to  send  6  lbs.  of  a  dye  which  they  manu- 
fsctured,  forwarded  a  letter  in  which  they  in- 
closed an  invoice  of  the  goods  ordered.  The 
invoice  described  the  goods  as  "  bought "  by  the 
dealers  of  the  manufacturers,  and  stated  that 
they  were  sent  to  a  specified  firm  in  Switzerland 
"to  be  held  by  them  at  your  disposal."    The 


plaintifb  alleged  that  the  dye  thus  sold  was  an 
infringement  of  their  patent,  and  commenced 
an  action  against  the  English  purchasers  and 
the  Swiss  manufacturers,  claiming  an  injunction. 
The  plaintifEs,  having  served  the  purchasers,, 
appli^  ex  parte  for  leave  to  issue  a  concurrent 
writ,  and  to  serve  notice  thereof  on  the  manu- 
facturers out  of  the  jurisdiction : — Held,  that 
the  plaintiffs  had  shewn  a  prim&  facie  case 
within  Ord.  XI.  r.  1  (/)  of  a  sale  within  the 
jurisdiction,  and  that  the  leave  asked  should  be 
given.  Badisohe  Anilin  und  Soda  Fahrik  v. 
JohnMon,  66  L.  J.,  Ch.  174  ;  [1896]  1  Ch.  25  ;  7^ 
L.  T.  523  ;  44  W.  R.  308— C.  A. 


—  Breaeh  within  Joriadiotion  of  Ckmtraot 


made  outside.] — The  defendant,  who  was  resi< 
dent  in  Scotland,  entered  into  a  contract  with 
an  English  mining  compahy  whereby  he  was  to- 
perform  certain  services  for  them  in  the  Trans- 
vaal at  a  salary.  The  contract  was  executed  by 
the  defendant  in  Scotland,  but  was  in  English 
form.  The  defendant  proceeded  to  the  Transvaal, 
but  returned  therefrom  before  he  had  fully  per- 
formed the  services.  He  claimed  a  half-year*a 
salary,  which  he  alleged  was  due  to  him.  This 
the  company  declined  to  piay  on  the  ground  that 
the  defendant  had  broken  his  contract  with 
them,  and  he  thereupon  threatened  to  present  a 

?etition  for  the  winding  up  of  the  company, 
he  company  brought  this  action  claiming  (1) 
rescission  of  the  contract ;  (2)  return  of  certain 
sums  paid  by  them  in  pursuance  of  it  after 
setting  off  such  salary,  if  any,  as  might  be  due 
to  the  defendant;  and  (3)  an  injunction  to 
restrain  the  defendant  from  presenting  or  adver- 
tising any  petition  for  the  winding  up  of  the 
company.  An  order  having  been  made  for 
service  of  the  writ  on  the  defendant  in  Scotland, 
he  moved  to  dischai:ge  such  order.  He  contended 
that  the  case  was  not  within  Ord.  XI.  r.  1  of 
the  Rules  of  Court,  1883  ;  that  the  action  waa 
not  for  a  breach  "within  the  jurisdiction"  of  a 
contract  made  without  the  jurisdiction;  and 
that  the  company  could  not,  merely  by  inserting 
in  their  writ  a  claim  for  an  injunction,  bring  the 
case  within  the  rule  : — Held,  that  r.  1  of  Ord. 
XI.  applied  to  the  case ;  that  it  was  not  necessary 
that  an  injunction  should  be  the  only  relief 
sought  in  order  to  bring  the  case  within  the 
rule;  and  that  the  motion  must  therefore  be 
refused.  LUbon-Berlyn  Oold  Fields  v.  Heddlcy 
52  L.  T.  796. 

InMngomont   of   Trade  -  mark— Delta* 

da&t*a  Agenta  only  within  Joriadiotion.^ — ^A 
summons  by  T.  A.  M.,  a  manufacturer,  resident 
in  Scotland,  for  leave  to  register  a  trade-mark, 
was  pending  before  the  high  court,  and  was 
opposed  by  J.  M.,  also  resident  and  carrying  on 
a  similar  manufacture  in  Scotland,  on  the 
ground  that  the  mark  was  similar  to  one  belong- 
ing to  J.  M.  J.  M.  applied  for  leave  to  issue  a 
writ  against  T.  A.  M.  for  an  injunction  and 
damages,  on  the  ground  that  T.  A.  M.  was  selling 
his  gCKxls  in  Engluid  in  such  a  way  as  to  lead 
the  public  to  l^eve  that  they  were  J.  M.'s 
goods.  J.  M.  deposed  that  the  same  witnesses 
would  be  required  on  the  summonses  and  in  the 
action,  and  that  it  would  be  most  convenient 
and  would  save  great  expense  if  the  action  was 
brought  in  England,  or  that  the  summons  and 
action  could  be  tried  together : — Held,  that,  as 
an  injunction  in  England  could  only  be  enforced 
against  agents  of  T.  A.  M.,  and  not  against  him- 
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self,  leave  ought  not  to  be  given  to  issue  the 
writ,  the  matter  being  one  which  was  better  left 
to  the  ooorts  of  Scotland.  Marshall  y.  Manhallf 
38  Ch.  D.  330 ;  59  L.  T.  484— C.  A. 

In  an  action  to  restrain  the  infringement  of 
the  plaintiffs  registered  trade -mark,  the  de- 
fendants being  a  company  having  their  registered 
office  at  Glasgow,  with  branches  in  London, 
Manchester,  and  Hull,  leave  to  serve  the  writ 
out  of  the  jurisdiction  was  given,  as  an  injunc- 
tion could  be  enforced  by  sequestration  against 
the  property  of  the  company  in  England. 
Marshall  v.  Marshall  (88  Ch.  D.  830)  discussed 
and  distinguished.  Burlanffg  Trade^ntarkf  In 
re,  BurlafS  v.  Broxhum  CHI  Co,,  58  L.  J.,  Ch. 
591 ;  41  Ch.  D.  642 ;  60  L.  T.  586  j  37  W.  K.  470 ; 
1  Meg.  215. 

Beitraining  t^efunatory  Pott-eards.] — 

A  writ  of  summons  claiming  an  injunction  to 
restrain  the  defendant  (resident  in  Dublin)  from 
sending  to  the  plaintifb,  or  either  of  them,  in 
London,  through  the  post-office  or  otherwise, 
libellous,  defamatory,  or  obscene  post-cards,  ^., 
and  also  claiming  damages,  may  by  leave  of  the 
court  be  issued  and  served  upon  a  defendant 
residing  in  Dublin,  under  Ord.  XI.  r.  1  (/),  not- 
withstanding the  obstacles  to  making  the  in- 
junction available.  Tozier  v.  Hawkint,  55  L.  J., 
Q.  B.  152  ;  15  Q.  B.  D.680  ;  84  W.  B.  223— C.  A. 

Beitraining  Prooeadingf.]— A  Scotch- 
man having  died  intestate  in  BoUvia,  his  sisters, 
who  were  resident  and  domiciled  in  Scotland, 
obtained  there  a  finding  that  he  was  domiciled 
in  Scotland,  and  were  decerned  executrioes  dative 
of  his  personal  estate,  and  afterwards  obtained 
an  order  from  the  probate  division  of  the  high 
<;ourt  sealing  the  Scotch  confirmation.  The 
plaintiff  being  domiciled  and  resident  in  Bolivia, 
and  alleging  herself  to  be  the  widow  of  the 
intestate,  brought  this  action  against  the  ezecu- 
trices  dative,  and  G.  &  Sons,  who  held  in  their 
hands  the  greater  part  of  the  intestate's  personal 
estate.  The  plaintiff  claimed  by  her  writ  (1)  a 
declaration  that  the  deceased  died  domiciled  in 
Bolivia,  and  that  the  plaintiff  was  entitled  to 
the  whole  of  his  personal  estate ;  (2)  adminis- 
tration by  the  court ;  (3)  an  injunction  restrain- 
ing G.  &  Sons  from  paying  over  to  the 
ezecutrices  the  funds  in  their  hands,  and  an 
injunction  against  the  ezecutrices  foom  taking 
proceedings  to  recover,  and  from  receiving  the 
intestate's  personal  estate ;  and  (4)  a  receiver. 
The  defendants,  G.  &  Sons,  were  friendly  to 
the  plaintiff.  An  order  having  been  obtained  on 
behalf  of  the  plaintiff  for  service  of  the  writ  on 
the  ezecutrices  in  Scotland,  and  the  ezecutrices 
having  moved  to  set  aside  such  service  as  not 
being  within  OixL  XI.  of  the  Rules  of  1883  :— 
Held,  that  the  relief  asked  for  by  the  writ,  if 
limited  to  an  injunction  restraining  the  ezecu- 
trices from  suing  G.  &  Sons  within  the  juris- 
diction, was  such  as  would  in  a  proper  case 
justify  the  court  in  allowing  service  of  the  writ 
out  of  the  jurisdiction  under  Ord.  XI.  r.  1  (/)  ; 
held  also,  that  although  the  plaintiff  was  not 
precluded  by  the  sealing  of  the  confirmation 
from  suing  here,  yet,  having  regard  to  the  circum- 
stances generally,  and  especially  to  the  fact  that 
it  had  appeared  that  the  plaintiff  intended  to 
take  proceedings  in  Scotland  for  the  revocation 
of  the  Scotch  confirmation,  and  in  any  view  of 
the  case  must  have  recourse  to  the  court  in 
Scotland  to  establish  her  claim  to  the  movables 
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there,  the  court,  in  the  exercise  of  its  discretion 
under  Ord.  XI.  r.  2,  ought  not  to  allow  the 
service  out  of  the  jurisdiction,  as  it  was  more 
convenient  that  proceedings  should  be  taken  in 
Scotland.  Be  Penny,  In  re.  Be  Penny  v. 
Christie,  60  L.  J.,  Ch.  618;  [1891]  2  Ch.  63: 
64  L.  T.  521  ;  39  W.  B.  571. 

Beptthion  not  apprehended.]  —  Leave 

ought  not  to  be  given  under  Ord.  XI.  r.  1  (/) 
to  issue  a  writ  for  service  out  of  the  jurisdiction 
where  the  claim  for  an  injunction  is  not  made 
bond  fide,  and  there  is  no  reason  to  apprehend 
the  repetition  of  the  matter  complained  of.  Le 
Bemales  v.  "  New  York  Herald,^'  62  L.  J.,  Q.  B. 
385  ;  [1893]  2  Q.  B.  97,  n. ;  5  R.  339  ;  68  L.  T. 
6.58 ;  41  W.  B.  481.  Affirmed  6  B.  343,  n.— 
C.A. 

Matter  of  DUcretion.]— A  charter-party 

having  been  entered  into  in  Scotland  between 
the  plaintifEs  and  a  shipowner,  both  parties  being 
resident  in  Scotland,  on  an  ez  parte  motion  to 
restrain  the  shipowner  from  dealing  with  the 
ship,  which  was  then  at  a  port  within  the  juris- 
diction, in  a  manner  alleg^  to  be  inconsistent 
with  the  charter-party ; — Held,  having  regard  to 
the  discretion  given  to  the  court  by  Bules  dE 
Court,  1876,  Ord.  XI.  r.  la,  that  it  was  not  a  case 
in  which  the  court  would  grant  an  injunction  or 
direct  service  of  the  writ  out  of  the  jurisdiction. 
MePJiaU,  Ex  parte,  48  L.  J.,  Ch.  415  ;  12  Ch.  D. 
632 ;  41  L.  T.  338  ;  27  W.  B.  625. 

JTeeeieary  or  Proper  Party  to  an  Action.]— 
By  Ord.  XI.  r.  1,  service  out  of  the  jurisdiction 
of  a  writ  of  summons  or  notice  of  a  writ  of 
summons  may  be  allowed  by  the  court  or  a  judge 
whenever  Qf^  "  any  person  out  of  the  jurisdiction 
is  a  necessary  or  proper  party  to  an  action  pro- 
perly brought  against  some  otiier  person  duly 
served  within  the  jurisdiction."  In  an  action 
against  defendants  in  London  for  breach  of 
warranty  of  authority  it  appeai'ed  that  they  had 
assumed  as  agents  for  foreign  principals  to  enter 
into  a  contract  to  be  performed  out  of  the  juris- 
diction, and  that  there  had  been  a  breach  out  of 
the  jurisdiction,  the  supposed  principals  having 
repudiated  the  contract  as  being  made  without 
their  authority  : — Held,  that  the  foreign  princi- 
pals were  "  proper  "  parties  to  the  action  within 
Ord.  XI.  r.  1  (y),  and  that  service  on  them  out 
of  the  jurisdiction  of  notice  of  the  writ  might  be 
allowed.  Massey  v.  Heynet,  57  L.  J.,  Q.  B.  521 ; 
21  Q.  B.  D.  330  ;  36  W.  B.  834— C.  A.  Affinning 
59  L.  T.  470. 

The  plaintiff  brought  his  action  in  England 
on  a  policy  of  marine  insurance  against  several 
underwriters.  He  served  his  writ  of  summons 
on  two  of  the  underwriters  who  were  witJbin  the 
jurisdiction,  and  applied  for  leave  under  Ord.  XI. 
r.  1  (i^)  to  serve  his  writ  on  the  other  defen- 
dants, who  were  residing  out  of  the  jurisdiction 
in  Scotland,  as  being  necessary  parties  to  the 
action : — Held,  that  the  plaintiff  ought  to  be 
allowed  to  serve  his  writ  out  of  the  jurisdiction ; 
and  that  Ord.  XI.  r.  1  (g)  was  framed  to  meet 
such  a  case.  Thanemare  Steamship  v.  Ikompstm, 
52  L.  T.  552 ;  5  Asp.  M.  C.  398. 

The  power  given  to  the  court  by  Ord.  XI. 
r.  1  (<7)  to  aUow  service  out  of  the  jurisdiction  of 
notice  of  a  writ  of  summons  upon  a  person  who 
is  a  necessary  or  proper  party  applies  to  the  case 
of  a  foreigner  resident  abroad.  Firth  v.  Be  Las 
Ritas,  9  K.  51  ;  69  L.  T.  666  ;  42  W.  B.  100— C.  A. 
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The  plainti^  an  Engliah  company,  entered 
into  a  contract  in  Spain  with  the  defendants, 
Kto  carried  on  business  in  partnership  in  Spain, 
to  mannfactnre  and  deliver  certain  gooos  in 
8pain.  The  payment  was  to  be  made  abroad. 
One  of  the  defendants  was  an  English  subject, 
and  the  other  was  a  Spanish  subject  resident  in 
Spain.  The  plaintifEs  brought  an  action  to 
recover  the  price  of  the  goods  so  delivered,  and 
the  writ  was  served  on  the  English  partner  in 
England : — ^Held,  that  the  foreign  partner  was 
a  '*pn^)er  party"  to  the  action  within  Ord.  XI. 
r.  1  (^),  and  that  leave  to  issue  a  concurrent  writ 
and  serve  notice  thereof  on  him  out  of  the  juris- 
diction might  be  allowed.  Mauey  v.  Heynas 
(21  Q,  B.  D.  330)  foUowed.    Ih. 

Salvora  having  rendered  service  to  a  ship, 
freight,  and  cargo,  commenced  an  action  in 
personam,  and  having  served  the  owners  of  ship 
and  freight  resident  in  this  country,  obtained 
leave,  ex  parte,  to  serve  the  owners  of  cargo 
who  were  resident  in  Norway  with  notice  of  the 
writ.  On  a  motion  to  set  aside  the  service  of 
the  notice  of  the  writ : — Held,  that  the  owners 
of  cargo  were  **  proper  parties "  to  the  action 
within  Ord.  XI.  r.  1  (^),  and  therefore  a  motion 
to  set  aside  service  was  dismissed.  The  EUon^ 
60  L.  J.,  P.  69 ;  [1891]  P.  266 ;  65  L.  T.  232 ; 
39  W.  B.  703  ;  7  Asp.  M.  C.  66. 

In  an  action  of  tort  properly  brought  against 
a  person  who  has  been  duly  served  within  the 
jurisdiction,  the  court  has  power  to  give  leave 
for  service  out  of  the  jurisdiction  on  any  person 
who  is  a  necessary  or  proper  party  to  the  action 
under  Ord.  XI.  r.  1  (^).  Cntft  v.  King^  62  L.  J., 
Q.  B.  242 ;  [1893]  1  Q.  B.  419 ;  5  B.  222 ;  68 
L.T.296;  41  W.B.  394. 

In  an  action  against  directors  of  a  company 
for  fraudulent  misrepresentations  in  the  pros- 
pectus, two  of  the  defendants  had  been  served 
within  the  jurisdiction : — Held  (Lord  Esher,  M.B., 
dissenting),  that,  upon  the  construction  of  Ord.  XI. 
rr.  1  (^)  and  2,  there  was  jurisdiction  to  give 
leave  to  serve  out  of  the  jurisdiction  a  third 
defendant,  who  was  resident  in  Scotland,  and 
that,  upon  the  facts  of  the  case,  the  discretion  of 
the  judge  at  chambers  was  wrongly  exercised  in 
setting  aside  such  service,  the  comparative  cost 
and  convenience  being  in  favour  of  one  action  in 
England  against  all  the  defendants.  Per  Lord 
Esher,  M.U. : — If  there  is  jurisdiction  to  give 
leave  under  Ord.  XI.  r.  1  \g)  in  an  action  of 
tort,  which  is  doubtful,  in  such  an  action  leave 
should  be  given  only  in  very  exceptional  circum- 
stances. Williams  v.  Cartwright,  64  L.  J.,  Q.  B. 
92  :  [1895]  1  Q.  B.  142  ;  14  B.  98  ;  71  L.  T.  834  ; 
43  W.  B.  145— C.  A. 

fltmilar  Belief  elaimed.] — A  person  out 

of  the  jurisdiction  is  not,  within  the  meaning  of 
Bnles  of  the  Supreme  Court,  Ord.  XI.  r.  1  (^), 
**  a  necessary  or  proper  party  to  an  action  properly 
brought  against  some  other  person  duly  served 
within  the  jurisdiction,"  unless  the  relief  claimed 
against  him  in  the  action  is  the  same  as,  or  con- 
nected with,  that  claimed  against  the  latter. 
OoUiiu  V.  North  Britiih  and  Meroawtile  Ifuv/ranee 
Co.,  63  L.  J.,  Ch.  709 ;  [1894]  3  Ch.  228 ;  8  B. 
470 ;  71  L.  T.  58  ;  43  W.  B.  106. 


the  jurisdiction  under  Ord.  XI.  r.  1  {g")  unless 
he  has  a  bonA  fide  claim  against  the  former,  and 
has  not  joined  the  latter  merely  for  the  purpose 
of  suing  him  in  the  English  courts.  Witted  v. 
OaUn-aUh,  62  L.  J.,  Q.  B.  248 ;  [1893]  1  Q.  B. 
677  ;  4  B.  362  ;  68  L.  T.  421 ;  41  W.  B.  395— 
C.A. 

On  an  application  to  serve  a  person  out  of  the 
jurisdiction  under  Ord.  XL  r.  1  (<7),  it  must  be 
shewn  that  there  is  within  the  jurisdiction  a 
defendant  against  whom  substantial  relief  is 
claimed,  and  it  must  also  be  shewn  that  th& 
defendant  within  the  jurisdiction  has  been  pre- 
viously duly  served.  Yorkshire  Tannery  v. 
EgliMon  Chemical  Co,,  64  L.  J.,  Ch.  81 ;  33  W.  B» 
162. 

Defendant  within  Joxiadietion  mnst  be 

served.] — Service  out  of  the  jurisdiction  will 
not  be  allowed  under  Ord.  XL  r.  1  (^)  unless 
the  defendant  within  the  jurisdiction  has  pre- 
viously been  served.  Collins  v.  North  British 
and  Mercantile  Insurance  Co.,  supra. 

In  an  action  to  enforce  against  real  estate  in 
Trinidad  the  trusts  of  a  creditor's  deed  (which 
had  been  established  by  a  former  suit  in  the 
court  of  chancery),  the  defendants  were  persons 
in  whom  the  legal  estate  was  outstanding,  one 
of  them  being  a  British  subject  resident  in 
Trinidad.  The  other  defendants  resided  in 
England.  An  opinion  was  given  by  a  barrister 
practising  in  Trinidad  that  the  beneficial  interest 
in  the  real  estate  there  was  bound  by  the  deed. 
The  writ  had  been  served  on  those  defendants 
who  were  in  England  : — ^Held,  that  leave  could 
be  given  to  serve  the  writ  on  the  defendant  who 
was  in  Trinidad.  Jenney  v.  Mackintosh,  33  Ch.  I>, 
595  ;  55  L.  T.  738  ;  36  W.  B.  181. 


Diioretion.]— Where  a  testatrix  resided 


Substantial  Defandant  within  the  Jnrif - 

diotion.  1— Where  a  plaintiff  brings  an  action 
in  the  alternative  against  two  defei^iants,  one  of 
wliom  is  within  and  the  other  without  the 
jurisdiction,  he  cannot  serve  the  latter  without 


and  was  domiciled  in  Ireland,  and  died  in 
Ireland,  and  her  will  was  made  and  proved  in 
Ireland,  and  she  appointed  three  executors,  two 
residing  in  Ireland  and  one  residing  and  domi- 
ciled in  England,  and  the  executors  sold  some 
consols  and  invested  the  proceeds  in  the  purchase 
of  some  Irish  land,  a  beneficiary  brought  an* 
action  against  the  English  executor  in  England, 
claiming  that  the  investment  was  improper,  and 
the  executors  were  liable  to  replace  the  money. 
Leave  having  been  given  to  serve  the  writ  on 
the  two  executors  in  Ireland,  on  motion  to  dis- 
charge the  order  giving  such  leave  : — Held,  that 
it  was  a  matter  of  discretion  for  the  judge,  and 
the  action  having  been  properly  brought  against 
a  man  within  the  jmisdiction,  the  case  fell 
within  Ord.  XI.  r.  1  (e),  and  the  motion  must  be- 
refused.    Harvey  v.  Dougherty,  56  L.  T.  322. 

Defsndant  in  Scotland  or  Ireland— Compara- 
tiye  Conyenienee.] — ^In  an  action  to  restrain  the 
infringement  of  the  plaintiffB*  trade-mark  and 
the  sale  of  the  defendants*  goods  as  those  of  the 
plaintiffs,  the  defendants  being  resident  iit 
Ireland,  and  having  neither  property  nor  plaos 
of  business  nor  agents  within  the  jurisdiction, 
the  judge  discharged  an  order  which  he  had  made 
in  chambers  on  an  ex  pirte  application  for 
service  of  the  writ  out  of  the  jurisdiction,  on  the 
ground  that  the  action  could  have  been  more 
easily  and  cheaply  tried  in  Ireland  than  in 
England,  notwithstanding  that  a  motion  wad 
pending  in  this  court,  on  behalf  of  the  plaintiffs, 
for  the  registration  of  their  trade-mark  and  the 
removal  from  the  register  of   the  defendants* 
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(trade-mark.  Xinalian  r.  Kitiahan^  59  L.  J., 
Ch.  705  ;  45  Ch.  D.  78  ;  62  L.  T.  718  ;  38  W.  R. 
<55.  Gp.  MarsJuill  v.  JtartJuiU  and  2^  Pennyy 
In  re,  ante,  cols.  183, 184. 

To  obtain  leave  to  serre  a  defendant  in  Scotland, 
it  is  not  enough  to  shew  the  amount  of  the  claim, 
that  the  contract  was  made  and  the  breach  of  it 
•occimed  in  London,  that  the  plaintiff  and  also 
the  agent  of  the  defendant  (who  signed  the  con- 
tract) reside  in  London,  that  all  Uie  plaintiffs 
-witnesses  reside  in  London,  and  that  it  would  be 
more  convenient  and  less  expensive  to  try  the 
action  in  London  than  in  Scotland.  The  affidavit 
should  go  on  to  shew  in  what  respect,  regard 
being  had  to  the  facilities  for  trying  the  cause  in 
the  neighbourhood  of  the  defendant's  residence, 
it  would  be  cheaper  and  more  convenient  to  try 
in  London.  Woods  v.  M'Inneg,  4  0.  P.  D.  67  ; 
27  W.  R.  49.  Cp.  WUlianu  v.  CaHwright,  ante, 
coL  185. 

On  the  marriage  of  an  Englishman,  domiciled 

in  England,  with  a  Scotch  lady,  a  settlement  in 

Scotch  form  was  made  of  her  property,  under 

•which,  after  the  death  of  the  wife,  the  property 

went  to  the  children  of  the  marriage,  subject 

<only  to  an  annuity  to  the  husband.    On  the  death 

•of  the  wife,  the  only  child  of  the  marriage,  an 

infant,  resident   with  his  father   in  England, 

<X)mmenced  an  action  against  the  trustees  to 

•have   the   trusts   administered  by   the   court, 

:a][leging  that  the  trustees  improperly  refused  to 

allow  maintenance  out  of  the  income.    The  trust 

property  was  all  in  Scotland,  and  the  trustees  all 

resided  there.    An  order  having  been  obtained 

tot  leave  to  serve  the  writ  upon  the  trustees  in 

Scotland: — ^Held,  by  the  court  of  appeal,  that, 

assuming  that  there  was  jurisdiction  under  Rules 

of  Court,  1875,  Ord.  XL  r.  1,  to  allow  service  of 

*th&  writ  in  Scotland,  still,  under  the  discretion 

.given  by  Ord.  XI.  r.  la,  such  service  ought  not  to 

be  authorised,  as  it  was  more  convenient  and 

proper  that  the  trusts  of  Scotch  property  held 

by  Scotch  trustees  upon  the  trusts  of  a  Scotch 

instrument  should  be  administered  by  a  Scotch 

than  by  an  EngUsh  court.    Semble,  that  under 

Ord.  XI.  r.  1  there  was  no  jurisdiction  to  order 

service  of  the  writ  in  Scotland.     Crenoell  v. 

Parker,  11  Ch.  D.  601  ;  40  L.  T.  599  ;  27  W.  R. 

897—0.  A. 

The  plaintiff  (who  resided  in  Ireland)  and  the 
defendant  entered  into  a  partnership  contract 
executed  in  London  (the  defendant  being  de- 
scribed as  a  civil  engineer,  of  Victoria-street, 
Westminster)  for  the  construction  of  a  railway 
in  Ireland.  The  defendant  and  his  family  went 
to  reside  in  Ireland,  he  having  to  superintend 
the  works  in  progress.  The  contract  provided 
that  the  business  should  be  carried  on  in  Victoria- 
street  and  Ireland,  and  that  the  books  should  be 
kept  at  Victoria-street.  After  a  very  short  time 
this  clause  was  abandoned,  and  the  business  and 
the  books  were  carried  on  and  kept  in  Ireland. 
Disputes  having  arisen,  the  plaintiff,  while 
residing  for  a  short  time  in  England,  obtained 
leave  from  the  chief  clerk,  upon  an  ex  parte 
application  in  chambers,  to  issue  and  serve  out 
of  the  jurisdiction  a  writ  in  an  action  for  the 
taking  of  the  accounts  and  for  the  appointment 
•  of  a  receiver  and  manager  : — Held,  under  Rules 
•of  Supreme  Court,  rr.  1  and  la  of  Ord.  XI.,  that 
the  application  of  the  plaintiff  was  improper, 
and  that  the  writ  must  be  discharged  with  costs. 
Tottenham  v.  Barry^  48  L.  J.,  Ch.  641 ;  12  Ch.  D. 
-.797 ;  28  W.  R.  180. 

On  the  14th  of  Hay,  1877,  an  agreement  was 


entered  into  at  Bombay  between  the  plaintiff, 
the  defendant  M.  M.,  and  the  defendants  N".  ^ 
Co.  (an  Indian  firm),  to  work  certain  min^  in 
India  as  a  joint  adventure,  in  which  N.  k.  Co. 
were  to  find  the  capital  and  the  plaintiff    to 
acquire  the  mining  rights,  and  each  partner  was 
to  take  one-third  of  the  profits.    N.  k,  Co.  after- 
wards went  into  liquidation  in  India,  and  their 
property  became  vested  in  trustees  residing  in 
Bombay.    The  plaintiff  subsequently  ascertained 
that  on  the  I7th  of  April,  1879,  an  agreement 
had  been  entered  into  in  England  between  the 
defendant  H.,  as  the  agent  of  N.  &  Co.'s  trustees, 
and  G.,  the  agent  of  a  Scotch  company,  for  the 
sale  of  the  mining  rights  to  the  Scotch  company, 
and  that  such  agreement  contained  no  mention 
of  the  plaintiff's  rights.     The   plaintiff   then 
brought  an  action  against  N.  &  Co.,  their  Indian 
trustees,  H.  (the  agent),  M.  M.,  and  the  Scotch 
company,  and  by  the  indorsement  on  his  writ 
claimed  a  declaration  that  under  the  agreement 
of  the  I4th  of  May,  1877,  he  was  entitl^  to  one- 
third  of  the  profits  of  the  mining  adventure,  and 
that  the  defendants  and  their  estates  in  liquida- 
tion might  be  declared  liable  to  account  for 
and  pay  all  moneys  obtained  by  the  defendants 
respectively  by  dealing  with  the  mining  pro- 
perties, and  fraudulently  concealing  the  plain- 
tiffs interest  therein,  with  an  injunction   to 
restrain  the  defendants  respectively  from  carry- 
ing the  agreement  of  the  17th  of  April,  1879, 
into  effect,  except  on  the  footing  of  the  plaintiff 
being  entitled  to  one-third  of  the  profits,  and  for 
ancillary  relief.    The  plaintiff,  three  out  of  the 
five  members  of  the  firm  of  N.  &  Co.,  and  H., 
were  in  England,  but  all  the  other  parties  to  the 
action  were   out  of  the  jurisdiction;  and  the 
plaintiff  obtained,  under  Ord.  XI.  r.  1  of  the 
Rules   of    Court,    1875,    an   order   authorising 
service  out  of  the  jurisdiction  of  the  writ  on  the 
Scotch  company  in  Scotland.    Upon  motion  bj 
the  Scotch  company  to  discharge  this  order : — 
Held,  (1)  that  the  balance  of  convenience  was  in 
favour  of  the  action  being  tried  here ;  (2)  that 
the  case  was  substantially  a  partnership  case,  in 
which  an  English  court  might  properly  exercise 
jurisdiction,  and  that  the  Scotch  company  were 
not  entitled  to  have  their  case  separated  from 
that  of  the  other  defendants  ;  (3)  that  the  order 
for  service  out  of  the  jurisdiction  on  the  Scotch 
company  was  rightly  made  under  Ord.  XI.  r.  1, 
because  (a)  the  action  "affected,"  within   the 
meaning  of  the  second  branch  of  the  rule,  the 
contract  of  April,  1879,  which  was  made  within 
the  jurisdiction,  and  (h)  because  the  same  con- 
tract constituted  a  breach  within  the  jurisdiction 
of  a  contract  made  abroad.    Harris  v.  Fleming^ 
49  L.  J.,  Cl>.  32 ;   13  Ch.  D.  108  ;   28  W.  R.  389. 

Rule  la  of  Ord.  XL,  giving  a  discretion  to  the 
judge  when  the  defendsjit  resides  in  Scotland  or 
Ireland,  only  relates  to  actions  on  contracts,  and 
will  not  be  applied  to  other  actions.  Fowler  v. 
Barstow,  51  L.  J.,  Ch.  103 ;  20  Ch.  B.  240  ;  45 
L.  T.  603  ;  30  W,  R.  113— C.  A. 

A  plaintiff,  who  resided  in  London,  brought  an 
action  for  breach  of  contract  against  the  defen- 
dant, who  lived  in  Ireland.  The  contract  was 
made  and  broken  in  England : — Held,  that  an 
order  could  properly  be  made  under  Ord.  XI.  r.  1 
allowing  the  service  of  the  writ  of  summons  on 
the  defendant  in  Ireland.  Green  v.  Browning^ 
34  L.  T.  760. 

In  an  action  founded  on  an  alleged  breach 
within  the  jurisdiction  of  a  contract  which, 
according  to  the  terms  thereof,  ought  to  have 
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been  performed  within  the  jarisdiction,  an  order 
had  been  made  on  the  plaintifTs  ex  parte  appli- 
cation to  serve  the  writ  upon  the  defendant,  who 
was  domiciled  and  resident  in  Scotland : — ^Held, 
OD  a  motion  imder  Ord.  XII.  r.  30  to  set  aside 
this  order  and  the  service,  that  Ord.  XI.  r.  2  does 
not  refer  to  the  exception  in  clause  (e)  of  the 
previoQs  role,  and  that  there  is  no  power  under 
Ord.  XL  r.  1  to  allow  service  of  the  writ  nor  to 
exercise  the  discretion  given  by  r.  2  in  the 
circnmstances  of  this  case.  Lenders  y.  Andereon, 
12  Q.  B.  D.  50  ;  49  L.  T.  537 ;  32  W.  B.  230. 

There  is  no  power  to  allow  service  of  a  writ 
<mt  of  the  jurisdiction  in  actions  for  breach  of 
contact  under  Ord.  XI.  r.  1  (e)  when  the  defen- 
dant resides  in  Scotland,  even  though  the  contract 
contains  a  clause  that  the  defendant  may  be 
served  in  Scotland*  British  Wagon  Co,  v.  6ray^ 
65  L.  J.,  Q.  B.  75  ;  [1896]  1  Q.  B.  35 ;  73  L.  T. 
498 ;  44  W.  B.  113— C.  A. 

Traaifur  from  County  Court  to  High  Court.] — 
An  action  commenced  in  the  county  court,  in 
which  the  summons  was  by  order  served  on  the 
defendant  out  of  jurisdiction,  was,  for  lack  of 
jurisdiction  (the  estate  which  it  was  soaght  to 
administer  exceeding  500Z.),  transferred  to  the 
high  court.  An  objection  in  respect  of  the 
aervice  out  of  the  jurisdiction,  which  had  been 
raised  by  the  defendant  in  the  county  court, 
but  not  decided,  was  again  raised  in  the  high 
•court: — ^Held,  that  though,  if  the  action  had 
{remained  in  the  county  court,  the  objection 
•could  not,  having  regard  to  Ord.  LI.  r.  23  of  the 
County  Court  Bules,  1889,  have  been  successfully 
urged,  yet  the  defendant,  having  throughout 
objected  to  the  jurisdiction,  ought  to  have  an 
•opportunity  of  shewing  in  the  high  court  that 
'the  action  was  one  which  could  not  be  pro- 
secuted there.  Wood  v.  Middletony  66  L.  J.,  Oh. 
149  ;  [1897J  1  Ch.  161 ;  75  L.  T.  480 ;  45  W.  B. 
184. 

Old  Praetiee — Blander  uttarod  abroad,  but 
.Spedml  Damage  within  Jurisdiction  —  **Act 
done."] — On  an  application  for  leave  to  issue 
a  writ  of  summons  for  service  out  of  the  jurisdic- 
tion, it  appeared  that  the  cause  of  action  was  an 
alleged  suander  uttered  abroad,  and  followed  by 
special  damage  in  England: — Held,  by  the 
^visional  court,  that  the  special  damage  in 
England  was  not  an  act  done  within  the  juris- 
diction, so  as  to  give  the  court  power  to  allow 
service  of  the  writ  out  of  the  jurisdiction  under 
Ord.  XI.  r.  1 ;  held,  by  the  court  of  appeal, 
that  the  writ  ought  not  to  issue,  for  as  it  was  not 
shewn  that  the  slander  was  intended  to  be  trans- 
mitted to  England,  the  special  damage,  if  it  was 
the  cause  of  action,  was  not  the  act  of  the  person 
who  uttered  the  slander  or  an  act  for  which  he 
was  responsible,  so  that  there  was  no  act  done 
by  him  within  the  jurisdiction  within  Ord.  XL 
r.  1.  Bree  v.  Mareeeaux,  50  L.  J.,  Q.  B.  676  ;  7 
Q.  B.  D.  434 ;  44  L.  T.  765  ;  29  W.  B.  858—0.  A. 

8.  Before  the  Jndioatnre  Acta. 

Ia  reapoet  of  what  Cauios  of  Aotion,  or 
Breaohes  of  Contract  within  the  Jurisdiction.] 
— A  claim  for  a  balance  due  as  the  result  of 
crosB  consignments  and  remittances  between  a 
merchant  here  and  a  merchant  (a  British  sub- 
ject) domiciled  and  carrying  on  business  exclu- 
sively at  the  Cape  of  Good  Hope  is  a  cause  of 
action  which  arose  within  the  jurisdiction  of  the 
.  superior  courts  at  Westminster,  or  in  respect  of 


the  breach  of  a  contract  made  within  the  juris- 
diction. Jffoncood  V.  Wood,  17  0.  B.  (N.8.)  749  ; 
10  Jur,  (N.S.)  1132  ;   11  L.  T.  383  ;   13  W.  B.  94. 

A  defendant,  being  at  Florence,  signed  a  joint 
and  several  promissory  note  as  one  of  the  two 
makers,  and  sent  it  to  London  to  the  other,  who 
signed  it,  and  paid  it  into  the  plaintifiE*s  bank  : — 
Held,  that  the  cause  of  action  arose  in  London, 
and  the  defendant  could  be  served  with  process. 
C/tapnuin  v.  ChUreU,  3  H.  &  C.  865 ;  34  L.  J., 
Ex.  186 ;  11  Jut.  (K.8.)  530 ;  12  L.  T.  706 ;  13 
W.  B.  843. 

On  a  charter  party  made  abroad  for  a  right 
delivery  at  a  port  in  this  country  : — Held,  that 
a  cause  of  action  for  demurrage  there  arose 
within  the  jurisdiction.  Sladc  v.  Noel,  4  F,  &  F. 
424. 

An  Irish  judgment  for  a  debt  contracted  in 
England  does  not  constitute  a  cause  of  action 
which  arose  within  the  jurisdiction  of  the 
superior  courts  of  this  country,  nor  does  its 
remaining  unsatisfied,  the  debtor  being  in  this 
country,  constitute  a  breach  of  a  contract  made 
within  the  jurisdiction.  Thelwall  v.  Yelverton, 
16  0.  B.  (N.S.)  813  ;  10  Jur.  (N.S.)  292  ;  10  L.  T. 
506  ;  12  W.  B.  876. 

In  an  action  for  breach  of  a  contract  made 
abroad,  but  to  be  performed  in  this  country, 
leave  to  proceed  by  service  out  of  the  jurisdic- 
tion will  not  be  allowed,  as  the  whole  cause  of 
action  has  not  arisen  within  the  jurisdiction  of 
the  court.  AUhueen  v.  Malgarejo,  37  L.  J., 
Q.  B.  169 ;  L.  B.  3  Q.  B.  340 ;  18  L.  T.  323 ;  16 
W.  B.  854. 

The  allotment  of  shares  in  a  limited  company 
and  a  subsequent  call  thereon  having  been  made 
in  this  country,  a  British  subject  resident  in 
India  may  be  seiTcd  with  a  writ  in  an  action 
for  the  call  under  15  &  16  Vict.  c.  76,  s.  18, 
although  the  call  was  directed  to  be  paid,  and 
was  not  paid,  to  the  company's  bankers  in  India. 
Oriental  Hotel  Co,  v.  Pelly,  88  L.  J.,  Ex.  39. 

It  is  sufficient  to  entitle  a  plaintiff  to  proceed 
under  the  Common  Law  Procedure  Act,  1852, 
s.  18,  that  the  breach  of  contract  should  have 
arisen  within  the  jurisdiction.  Vaviflum,  v. 
WMon,  44  L,  J.,  C.  P.  64 ;  L.  B.  10  6.  P.  47  ; 
31  L.  T.  683  ;  23  W.  B.  138. 

The  case  of  Jackson  v.  Spittal,  infra,  lays  down 
the  rule  which  will  henceforward  be  followed  by 
all  the  courts,  notwithstanding  the  cases  of 
Allhueen  v.  Malgar^o^  supra,  and  Cherry  y. 
ThompsoHy  infra.    lb, 

"Cause  of  action"  in  s.  18  of  the  Common 
Law  Procedure  Act,  1852,  does  not  mean  the 
whole  cause  of  action,  i.e.  contract  and  breach, 
but  the  act  on  the  part  of  the  defendajit  which 
gives  the  plaintiff  his  cause  of  complaint.  Jack- 
ean  v.  SpiUall,  39  L.  J.,  C.  P.  321 ;  L.  B.  6  C.  P. 
542  ;  22  L.  T.  755  ;  18  W.  B.  1162. 

A  defendant  while  abroad  was  served  with  a 
writ  of  summons  in  an  action  for  breach  of 
promise  of  marriage  under  the  Common  Law 
Procedure  Act,  1852,  s.  18.  The  promise  of 
marriage  was  made  abroad,  and  broken  in  this 
country  : — ^Held,  per  Martin,  B.,  Pigott,  B.,  and 
Cleasby,  B.,  that  the  case  was  within  the  section, 
and  the  service  of  the  writ  good  (dissentiente 
Kelly,  C.  B.).  Per  Pigott,  B.,  and  Cleasby,  B. : 
— In  actions  of  contract  the  "bi-each"  is  the 
"cause  of  action*'  within  the  meaning  of  s.  18. 
Per  Kelly,  C.  B. :— The  "  cause  of  action  "  in  that 
section  includes  both  contract  and  broach.  Dur^ 
ham  v.  Spence,  40  L.  J.,  Ex.  3 ;  L.  B.  6  Ex.  46  ; 
23L.T.  500;  19  W.  B.  162. 
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The  words  "  cause  of  action  "  in  the  Common 
Law  Procedure  Act,  1852,  s.  18,  mean  the  whole 
cause  of  action,  and  therefore,  in  cases  of  con- 
tract, the  contract  as  well  as  the  breach  must 
have  taken  place  within  the  jurisdiction.  Cherry 
V.  Thomptm,  41  L.  J.,  Q.  B.  243  ;  L.  R.  7  Q.  B. 
573 ;  26  L.  T.  791  ;  20  W.  R.  1029. 

Two  British  subjects,  residing  abroad,  agreed 
to  marrj  one  another ;  the  one  on  coming  to 
England  received  from  the  other  a  letter  written 
abroad  renouncing  the  engagement : — ^Held,  that, 
supposing  the  breach  to  have  occurred  in  Eng- 
land, the  "  cause  of  action "  did  not  oocur  in 
England.    lb. 

Held,  also,  that  the  breach  did  not  occur  in 
England.    Ih. 

A  contract  of  hiring  was  made  in  London 
between  the  defendant,  who  resided  there,  and 
tiie  plaintiff,  who  was  afterwards  sent  to  Ireland 
to  discharge  there  the  duties  of  his  service ;  sub- 
sequently, and  before  the  plaintiff  had  performed 
any  service  there,  the  defendant  wrote  and  posted 
in  London  a  letter  of  dismissal,  addressed  to  and 
received  by  the  plaintiff  in  Dublin : — ^Held,  in  an 
action  for  wrongful  dismissal,  founded  upon  the 
letter  as  a  breach  of  the  contract,  that  no  part  of 
the  cause  of  action  arose  in  Ireland.  Mathewi  v. 
AUxander^  Ir.  R.  7  C.  L.  575. 

The  plaintiff,  resident  in  Ireland,  sent  to  the 
defendant,  resident  in  England,  for  his  signature, 
a  draft  letter  which  proposed  to  engage  the 
plaintiff  as  agent  in  Ireland  for  the  d^endant. 
The  defendant  signed  the  letter  in  England  and 
returned  it  by  post  to  the  plaintiff,  who  received 
it  in  Ireland.  The  plaintiff  was  subsequently 
dismissed  by  the  defendant  by  a  letter  written 
and  posted  by  the  defendant  in  England,  and 
received  by  the  plaintiff  in  Ireland : — Held, 
in  an  action  for  wrongful  dismissal,  that  both 
the  contract  and  the  breach  arose  in  England. 
Deane  v.  Sanford,  Ir.  R.  9  C.  L.  228. 

The  defendant  executed  in  London,  where  he 
resided,  a  charter  party  whereby  he  contracted 
with  the  plaintiffs  that  his  ship  Havre  should 
proceed  to  Santander,  load  there  300  tons  of 
kour,  and  deliver  the  cargo  of  300  tons  to  the 
plaintiffs  in  Dublin ;  and  he  transmitted  the 
charter  party  to  ithe  plaintiff  in  Dublin,  with  a 
request  that  they  would  sign  it,  which  they  did, 
and  returned  it  to  him  perfected.  The  ship  was 
capable  of  loading  201  tons  only,  which  were 
delivered  to  the  plaintiffs  in  Dublin,  where  they 
paid  the  freight  to  the  defendant's  agent : — ^Hel^, 
first,  that  the  breach  in  not  loading  300  tons  in 
Santander  and  delivering  them  in  Dublin  was  a 
cause  of  action  arising  in  Ireland.  Jfacken  v. 
miis,  Ir.  R.  8  C.  L.  151. 

Held,  secondly,  that  a  cause  of  action  arose  in 
Ireland  for  falsely  warranting  that  the  ship  was 
capable  of  carrying  300  tons  from  Santander  to 
Dublin ;  for  fraudulently  and  wisely  representing 
that  she  was  capable  of  doing  so  ;  and  for  negli- 
gence in  not  procuring  a  vessel  sufficiently  large 
for  that  purpose.    lb. 

A  promissory  note  payable  in  London  but 
delivered  to  the  plaintiff  abroad  by  the  defendant, 
an  English  subject,  comes  within  s.  18  of  the 
Common  Law  Procedure  Act,  1852.  Fife  v. 
Baund,  6  W.  R.  282. 


Foreigners.] — The  Common  Law  Proce- 


Sect.  19  of  15  A:  16  Vict.  c.  76  does  not 
apply  to  foreign  corporations  carrying  on  busi- 
ness abroad,  and  the  court  has  no  power  to  give 
leave  to  proceed  in  the  action  upon  affidavit  of 
service  of  notice  of  the  writ  on  the  secretary  of 
such  a  body  as  therein  prescnbed.  Iiigate  v. 
Att^rian  lioySi  Co.,  4  C.  B.  (N.S.)  704 ;  27  L.  J., 
C.  P.  323  ;  4  Jur.  (N.S.)  975  ;  6  W.  R.  659. 

The  defendant,  a  merchant  residing  in  Norway, 
and  not  being  a  British  subject,  drew,  indorsed, 
and  sent  in  a  letter  by  post  to  a  merchant  in 
London,  a  biU  of  exchange  payable  in  London, 
and  which  was  indorsed  to  the  plaintiff  and  dis- 
honoured:— ^Held,  that  there  was  no  cause  of 
action  which  arose  within  Uie  jurisdiction  of  the 
superior  courts,  nor  the  breach  of  a  contract  made 
within  their  jurisdiction,  and  consequently  the 
plaintiff  could  not  proceed  against  the  defendant 
under  the  19th  section.  Siehel  v.  Borch^  2 
H.  &  C.  964  ;  10  Jur.  (N.S.)  107 ;  9  L.  T.  667  ;  12 
W.  R.  346. 

Snbstitiited  Serriee  of  Petition.  1— When  a 
respondent  to  a  petition  was  out  of  tne  jurisdic- 
tion, the  court  made  an  order  for  substituted 
service,  and  also  gave  leave  to  the  petitioner  to 
serve  the  respondent  abroad.  BonellV$  Electric 
Telegraph  Co.,  In  re,  Cook'$  Claim,  43  L.  J.,  Ch. 
720  ;  L.  R.  18  Eq.  655 ;  31  L.  T.  38  ;  22  W.  R. 
856. 


Wlieii  allowable.] — The  court  has  no 


dure  Act,  1864,  s.  19,  does  not  apply  to  foreign 
corporations  domiciled  and  carrying  on  business 
exclusively  abroad,  Armstrong  v.  Elhinger 
Aetien-Gcsellschaft,  23  W.  R.  94. 


power  to  authorise  service  out  of  the  jurisdiction 
unless  in  cases  where  it  is  enabled  to  do  eo  by 
statute.    Maugham,  In  re,  22  W.  R.  748. 

Lcttve  to  serve  the  common  order  to  tax  on 
a  solicitor  out  of  the  jurisdiction  was  not  given* 
/*. 

Serriee  on  Solicitor!.]  —  Where  defendants 
were  resident  out  of  the  jurisdiction,  substituted 
service  of  the  copy  of  the  bill  was  idlowed  to  be 
made  on  their  solicitor,  who  was  employed  by 
them  in  a  suit  that  was  pending  reLative  to  the 
same  subject-matter.  R&u  v.  Braidley,  22  L.  T. 
470. 

XfliBct  of  Appear^ce— -Jnnidiotion.] — A  writ 
was  issued  with  a  special  indorsement,  stating, 
that  the  defendant  was  sued  as  a  member  of  a 
bank  at  Calcutta,  on  promissory  notes  of  that 
bank.  The  writ  was  served  on  the  defendant  in 
person,  who  entered  an  appearance  to  it,  on 
which  a  declaration  was  delivered,  and  he  after- 
wards applied  for  and  obtained  an  inspection  of 
the  notes.  He  likewise  made  an  affidavit  that 
they  were  made  at  Calcutta,  and  that  he  was  not 
aware  of  the  nature  of  the  plaintiff's  claim  until 
he  inspected  them : — Held,  that,  assuming  the 
case  not  to  be  within  the  18th  section  of  15  &  16 
Vict,  c,  76,  the  defendant,  hj  appearing  to  the 
action,  had  given  the  court  jurisdiction  over  it. 
Forbes  v.  SmUh,  10  Ex.  717  ;  3  C.  L.  R.  505  ;  24. 
L.  J.,  Ex.  167  ;  1  Jur.  (K.8.)  383 ;  3  W.  R.  214. 

If  a  party,  served  with  a  writ  abroad,  appears, 
he  will  not  be  allowed  to  set  aside  the  writ  upon 
the  ground  that  the  cause  of  action  declared  on 
did  not  arise  within  the  jurisdiction  of  the  court, 
and  it  makes  no  difference  that  the  yrrit  was  not 
specially  indorsed.  Staniforth  v.  Richnumd,  13'< 
W.  R.  724. 

If  the  court  has  once  acquired  jurisdiction  over 
a  party  in  a  cause,  he  may  be  effectually  served 
with  any  order  in  the  cause  in.  any  part  of  the- 
world.    Anon.,  1  Hog.  1. 
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If  a  party  haxe  appeared  in  a  cause  it  is 
imneoessary  to  apply  zor  liberty  to  serve  bim 
with  an  order  of  the  court,  although  he  reside 
oat  of  the  j  urisdiction.  Smith  v.  Booney^  Jon.  k  C. 
104. 

If  a  party  in  a  suit  may  be  served  out  of  the 
juTudiction,  under  the  statute  4  &  5  Will.  4,  c.  82, 
in  respect  of  any  part  of  the  subject  of  the  suit, 
the  service  is  good  for  all  the  other  purposes  of 
the  suit.  Qreen  v.  Pledger^  3  Hare,  165  ;  13  L.  J., 
Ch.  213  ;  8  Jur.  801. 

Setting  aside  on  Oronnd  of  Irregnlarity.] — In 
a  suit  to  obtain  relief  against  a  domiciled  Scotch- 
man living  at  Glasgow  in  respect  of  certain 
transactions  relating  to  a  company  which  was 
registered  and  carried  on  business  in  England, 
ami  to  restrain  his  dealing  with  the  shares  of  the 
company  in  his  possession,  the  defendant  was 
6erv«l  at  his  office  in  Qlasgow  under  an  order 
obtained  ex  parte  for  service  of  copy  bill  with 
interrogatories  upon  him  "in  Scotland  or  else- 
where out  of  the  jurisdiction  of  the  court "  : — 
Held,  that,  having  regard  to  the  subject-matter 
of  the  suit  (shares  in  a  company  registered  in 
this  country),  service  out  of  the  jurisdiction  had 
been  properly  directed,  and  that,  although  the 
order  was  in  terms  irregular,  the  court  would 
not,  after  it  had  been  acted  upon  and  service 
effected  under  it,  discharge  it  on  the  ground  of 
such  irregularity.  Phomko-Quano  Co,  v.  OuUdj 
43  L.  J.,  Ch.  360 ;  L.  E.  17  Eq.  432 ;  30  L.  T. 
117 ;  22  W.  B.  526. 

A  British  subject  residing  out  of  the  jurisdic- 
tion, having  been  served  Mith  a  writ  of  summons, 
and  not  haTing  appeared,  a  judge's  order  was 
made  that  the  plaintiff  should  l^  at  liberty  to 
proceed.  Judgment  was  signed  on  the  28th 
Kovembcr.  The  defendant  on  the  12th  March 
applied  to  set  aside  the  proceedings,  on  the  ground 
that  the  cause  of  action  did  not  arise  wholly 
within  the  jurisdiction  of  the  court : — Held,  that 
the  order  was  not  void,  and  the  defendant  not 
having  come  within  a  reasonable  time,  the  rule 
was  refused.  Ituttofi  v.  'iFhitehausef  1  H.  &  N. 
32 ;  2  Jur.  (N.8.)  379 ;  4  W.  B.  463. 

In  November,  1852,  the  plaintiff's  attorney 
issued  against  the  defendant  a  writ  for  service 
on  a  British  subject  residing  out  of  the  jurisdic- 
tion. In  the  following  March,  the  defendant's 
attorney  entered  an  appearance.  The  plaintiffs 
attorney  not  being  aware  that  an  appeamnce 
was  entcretl,  from  time  to  time  renewed  the 
writ,  and  on  the  31st  of  March  sei'ved  the 
defendant,  who  had  always  resided  in  England, 
with  a  copy  of  the  renewed  writ : — Held,  that 
there  was  no  ground  for  setting  aside  the 'pro- 
ceedings. Green  v.  Braddyll,  1  H.  &  N.  69  ;  4 
W.  R.  487. 

A  writ  issued  and  served  on  a  British  subject 
oat  of  the  jurisdiction  may  be  set  aside,  on  the 
application  of  the  defendant,  if  it  is  shewn  that 
there  was  no  cause  of  action  which  arose  within 
the  jurisdiction.  Binet  v.  Pioot,  4  H.  &  N.  366  ; 
28  L.  J.,  Ex.  244. 

When  a  defendant,  by  affidavit,  states  that  the 
cause  of  action  arose  abroad,  the  plaintiff  must, 
to  support  the  writ,  distinctly  shew  such  facts 
as,  if  true,  would  shew  that  the  cause  of  action 
arose  or  the  contract  was  made  within  the  juris- 
diction.   Ih, 

Conditions  Imposed.] — ^A  writ  having  been 
issued  for  service  out  of  the  jurisdiction,  the 
defendant  applied  on  affidavit  to  set  it  aside,  on 
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the  gi-ound  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  ;  and  the  court  not  being 
satisfied  that  the  plaintiff  did  not  intend  to  sue 
for  matters  not  arising  within  the  jurisdiction, 
made  an  order  to  set  aside  the  writ,  unless  the 
plaintiff  would  give  an  undertaking  to  prove  a 
cause  of  action  arising  within  the  jurisdiction, 
and  to  confine  himself  to  that  cause  of  action. 
Diamond  v.  Sutton,  35  L.  J.,  Ex.  129 ;  L.  B.  1 
Ex.  130 ;  12  Jur.  (N.S.)  319  ;  13  L.  T.  800  ;  14 
W.  B.  374, 

The  plaintiff  and  the  defendant  were  British 
subjects,  and  the  latter  carried  on  business  at 
establishments  both  in  Paris  and  in  London.  In 
December,  1866,  the  plaintiff  entered  into  the 
defendant's  service  in  Paris,  under  a  contract  of 
that  date  made  in  Paris  and  written  in  the 
French  language,  by  which  he  agreed  to  serve 
the  defendant  in  the  capacity  of  manager  of  the 
defendant's  business,  at  a  salary  of  9,000  francs 
a  year,  payable  monthly,  and  a  commission  of 
10  per  cent,  on  the  balance  of  profits  to  be  taken 
at  the  end  of  each  year.  In  October,  1870,  owing 
to  the  exigencies  of  the  war  in  France,  the  plain- 
tiff and  the  defendant  came  over  to  London,  and 
from  that  time  the  plaintiff  was  occupied  in  the 
defendant's  service  in  London  up  to  June,  1871, 
when  both  of  them  returned  to  Paris,  the  phiin- 
tiff  continuing  on  there,  as  before,  in  the  defen- 
dant's service  until  November,  1871,  when  he  was 
dismissed,  there  being  a  balance  of  nine  months' 
wages  due  to  him  at  that  time.  The  plaintiff 
then  commenced  an  action  in  this  country  against 
the  defendant  for  a  breach  of  contract  in  non- 
payment of  wages,  and  for  a  wrongful  dismissaL 
A  rule  to  set  aside  the  writ  of  summons  and  all 
subsequent  proceedings  on  the  ground  that  the 
cause  of  action  did  not  arise  within  the  jurisdic- 
tion was  discharged  by  the  court,  upon  the  plain- 
tiff undertaking  to  confine  himself  strictly  to  a 
cause  of  action  arising  within  the  jurisdiction, 
namely,  the  nonpayment  of  the  salary  accruing 
due  to  him  in  respect  of  his  services  in  this 
country.  Arrowsmith  v.  Chandler^  27  L,  T. 
242. 

Waiver. ]«-The  subject  of  the  suit  was  a  mine 
in  America,  in  which  the  plaintiff  and  the 
defendants,  P.  and  B.  (all  Americans),  were 
interested.  Various  negotiations  and  contracts 
were  made  and  entered  into  between  the  parties, 
under  or  by  virtue  of  which  an  English  company 
was  formeid  here  to  work  the  mine.  P.  came 
over  to  this  country  to  superintend  the  English 
company,  but  B.  remained  throughout  in  America. 
Disputes  arose,  and  a  suit  was  instituted  here  to 
restrain  P.  from  sdling  certain  shares  of  the. 
English  company  ;  for  an  account ;  and  for  other 
relief.  P.  did  not  object  to  the  jurisdiction.  An 
order  was  made  in  the  suit  to  serve  process  upon 
B.  in  America,  which  was  done  : — Held,  upon  a 
motion  by  B.  to  discharge  such  order,  that  as  it 
did  not  appear  that  P.  was  B.'s  agent,  his  not 
objecting  to  the  jurisdiction  did  not  operate  as 
a  waiver  by  B.  of  any  objection  which  he  (B.) 
might  have  to  it,  or  of  his  rights  as  an 
American  citizen  to  be  sued  in  respect  of  an 
American  contract,  in  the  courts  of  his  own 
country  alone.  JDavU  v.  Park,  42  L.  J.,  Ch. 
204 ;  21  W.  B.  136.  Affirmed,  42  L.  J.,  Ch. 
673  ;  L.  B.  8  Ch.  862,  n. ;  28  L.  T.  295  ;  21  W.  B. 
301. 

A  bill  was  filed  a'jainst  four  trustees  in  India 
of  a  fund  in  India,  and  one  formal  defendant  in 
Engliind,  to  recover  money  payable  in  England. 
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The  trustees  were  served  out  of  the  jurisdiction, 
appeared  and  answered,  and  entered  into  evi- 
dence : — Held,  that  as  the  defendants  had  not 
demurred  or  pleaded  or  moved  to  discharge  the 
order  for  service,  the  court  might  determine  the 
questions  between  the  parties.  Edwards  v. 
Warden,  43  L.  J.,  Ch.  644  ;  L.  R.  9  Ch.  495  ;  30 
L.  T.  540  ;  22  W.  R.  669. 

Practica  on  DUcliarge  of  Order.] — Ck)ur8e  to 
be  taken  by  a  defendant  who  considers  that  an 
order  for  service  upon  him  out  of  the  jurisdiction 
ought  not  to  have  been  made.  Maclean  v. 
Dawson,  4  De  G.  &  J.  150  ;  28  L.  J.,  Ch.  742  ;  5 
Jur.  (N.S.)  663  ;  7  W.  R.  354. 

A  defendant  may  move  to  set  aside  an  order 
for  service  out  of  the  jurisdiction,  on  the  ground 
of  irregularity,  without  filing  any  affidavit. 
yational  Insurance  and  Investment  Association 
V.  Carstairs,  2  N.  R.  348  ;  9  Jur.  (N.8.)  955  ;  8 
L.  T.  717  ;  11  W.  R.  866. 

Where  a  plaintiff  liad  introduced  into  his  bill 
statements  as  to  the  subject  of  the  suit,  bringing 
it  within  the  2  Will.  4,  c.  33,  and  4  &  5  Will.  4, 
c.  82,  and  the  defendant,  on  an  application  to 
discharge  an  order  for  service  abroad,  had  filed 
an  affidavit  to  disprove  the  statements : — Held, 
that  the  affidavit  which  had  been  rejected 
ought  to  be  received.  Fole^  v.  Maillardet,  1 
De  G.  J.  &  S.  389  ;  3  N.  R.  361,  446 ;  33  L.  J., 
Ch.  335 ;  10  Jur.  (N.s.)  161 ;  9  L.  T.  700 ;  12 
W.  R.  355. 

/.  Indorsement  op  Time  op  Service. 
[R.  S.  C,  1883,  Ord.  IX.  r.  15.] 

Extension  of  Time  for.]  —  Under  r.  6  of 
Ord.  LVII.  of  Rules  of  Court,  1875,  the  court 
has  power  to  extend  the  time  fixed  by  r.  13  of 
Ord.  IX.  for  the  making  an  indorsement  on  a 
writ  of  the  date  of  service  out  of  the  jurisdiction. 
Hastivigs  v.  Hurley,  50  L.  J.,  Ch.  577  ;  16  Ch.  D. 
734  ;  44  L.  T.  176  ;  29  W.  R.  440. 

Where  through  inadvertence  the  date  of  the 
service  of  a  writ  has  not  been  indorsed  upon  the 
writ  within  the  time  prescribed  by  Ord.  IX. 
r.  13,  the  court  can  extend  the  time  so  as  to 
make  an  indorsement  made  after  the  proper  time 
and  all  subsequent  proceedings  valid.  Spraat  y. 
PeclteU,  48  L.  T.  755. 

Where,  upon  service  of  a  writ  on  a  defendant, 
he  denies  that  he  is  the  party  named  therein, 
and  the  person  serving  the  writ  consequently 
omits  to  make  the  indorsement  on  the  writ 
within  the  time  required,  the  court  wiU  permit 
him  to  make  the  indorsement.  Burrows  v. 
Gabriel,  1  B.  C.  Rep.  159  ;  4  D.  &  L.  107. 

In  Case  of  Snbstitated  Sendee.] — In  the  case 
of  substituted  service  it  is  not  necessary  to 
indorse  on  the  writ  the  date  of  service,  as 
provided  by  Ord.  IX.  r.  13,  in  order  to  proceed 
bv  default.  Dymond  v.  Cro/t,  45  L.  J.,  Ch.  604  ; 
3  Ch,  D.  512  ;  34  L.  T.  786  ;  24  W.  R.  842— C.  A. 

Service  out  of  the  Jnrisdiotion.] — The  pro- 
visions of  Ord.  IX.  r.  13,  do  not  apply  to  notice 
in  lieu  of  writ  under  Ord.  XI.  Livesey,  In  re, 
Fish  V.  Cliatterton,  47  L.  T.  328  ;  31  W.  R.  87. 

By  whom  made.] — The  indorsement  may  be 
made  by  a  marksman.  Baker  v.  Coghlan,  7 
C.  B.  731. 

Writ  in  Defendant's  Possession.] — Formerly, 
if  a  defendant  improperly  got  possession  of  the 


writ,  the  court  would  allow  an  appearance  to  be 
entered  without  any  indorsement,  and  order  the 
defendant  to  pay  &e  costs.  Brooke  v.  Edridge, 
2  D.  P.  C.  647. 

But  not  when  the  original  writ  was  sent  by 
the  plaintifE  to  the  defendant  at  his  request,  and 
he  kept  it,  and  did  not  appear.  Atkinson  v. 
Howell,  7  M.  &  W.  213  ;  8  D.  P.  C.  872 ;  10  L.  J., 
Ex.  64. 

Liability  for  not  Indorsing.] — An  attorney 
retained  to  prosecute  an  action,  and  not  a  pro- 
cess server  employed,  is  liable  to  an  action  for  a 
breach  of  duty  in  neglecting  to  indorse  on  the 
writ  the  time  of  service.  Curlewis  v.  Broad, 
1  H.  &  C.  322  ;  31  L.  J.,  Ex.  473  ;  10  W.  B.  797. 

g.  Renewal  of  Writ. 

Writ  Issued  before  Jndioatnre  Aet,  1875 — 
Benewal  nnder  Common  Law  Proeednre  Aet, 
1862.] — Upon  a  motion  to  set  aside  the  service 
of  a  writ  issued  in  1861,  and  renewed  every  six 
months  under  s.  11  of  the  Common  Law  Pro- 
cedure Act,  1852,  until  March,  1890,  when  it  was 
served  on  the  defendant,  on  the  ground  that  the 
writ  had  become  a  nullity  owing  to  its  not 
having  been  renewed  in  accordance  with  the 
Rules  of  the  Supreme  Court,  1883,  Ord.  VIII. 
r.  1,  which  require  the  order  of  the  court  or  a 
judge  for  that  purpose  : — Held,  that  the  service 
must  be  set  aside,  the  Common  Law  Procedure 
Act,  1852,  having  been  repealed  by  the  46  &  47 
Vict.  c.  49.  The  Rules  of  1883  must  be  read 
together  with  that  act,  and  therefore  Ord.  VIII. 
r.  1,  applies  here.  The  rules  under  the  judicature 
acts  apply  to  all  writs  issued  either  before  or 
since  the  acts  came  into  force,  and  the  practice- 
masters  were  wrong  in  allowing  writs  to  be 
renewed  without  an  order.  In  this  case  Ord. 
LXXII.  r.  2,  cannot  be  relied  on.  Hume  v. 
Somerton,  59  L.  J.,  Q.  B.  420 ;  26  Q.  B.  D,  239  ; 
62  L.  T.  828  ;  38  W.  R.  748  ;  55  J.  P.  38. 

When  Original  Writ  Lost.] — ^When  an  original 
writ  of  summons,  issued  in  January,  1875,  and 
renewed  in  July,  was  lost,  the  court  had  no 
power  to  allow  a  renewal  of  it,  under  the 
Common  Law  Procedure  Act,  1852  (16  &  16 
Vict.  c.  76),  8.  11,  by  ordering  a  verified  copy 
to  be  sealed.  Davies  v.  Garland^  46  L.  J.,  Q.  B. 
137 ;  1  Q.  B.  D.  250 ;  33  L.  T.  727 ;  24  W.  R.  252. 

Extension  of  Time— Statnte  of  Limitations.] — 
It  is  a  rule  of  practice  that  the  court  will  not 
extend  the  time  for  renewing  a  writ  of  summons 
after  the  expiration  of  twelve  months  from  the 
day  of  the  date  of  the  writ,  where  the  claim 
would,  in  the  absence  of  such  renewal,  be  barred 
by  the  Statute  of  Limitations.  But,  semble  (per 
Kay,  L.J.),  that  the  court  has  power  to  do  so 
under  exceptional  circumstances.  Hewett  v. 
Barr,  60  L.  J.,  Q.  B.  268  ;  [1891]  1  Q.  B.  98  ;  39 
W.  R.  294— C.  A. 

When  a  writ  was  not  served  within  twelve 
months  from  its  issue,  and  the  cause  of  action 
had  in  the  meantime  become  barred  by  the 
statute  of  limitations,  the  court,  following 
Doyle  V.  Kaufmun  (3  Q.  B.  D.  7,  340),  refused 
to  extend  the  time  for  its  renewal,  under  Ord. 
LXIV.  r.  7.    Magee  v.  Hastings,  28  L.  R.,  Ir.  288. 

Before  the  expiration  of  six  years  from  the 

falling  due  of  a  simple  contract  debt  the  plaintiff 

ook  out  of  the  Court  of  Common  Pleas  a  writ 

for  its  recovery.     The  writ  was  never  served 
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and  no  further  proceedings  were  taken  in  the 
action.  Before  the  expiration  of  the  writ,  but 
after  the  expiration  of  six  years  from  the  debt 
iallmg  due,  the  plaintiff  took  out  a  summons  for 
the  administration  of  the  estate  of  his  debtor, 
who  died  intestate.  All  these  proceedings  were 
before  the  passing  of  the  judicature  act : — Held 
that,  although  the  debt  was,  at  the  date  of  his 
taking  out  the  summons,  kept  alive  in  the 
•common  pleas  by  15  k  16  Vict.  c.  76,  s.  11, 
it  was  bon^  in  the  court  of  chancery.  Fievet 
r.  Manby,  ManJby,  In  re,  3  Gh.  D.  101 ;  35  L.  T. 
307  ;  24  W.  R.  699. 

When  more  than  twelve  months  have  elapsed 
since  the  date  of  a  writ,  and  it  has  not  been 
served  on  the  defendant,  the  court  has  no  power 
under  Ord.  LVII.  r.  6,  to  enlarge  the  time 
appointed  by  Ord.  YIII.  r.  1,  for  application  to 
be  made  to  renew  the  same,  if  at  the  date  of 
the  application  the  plaintiffs  right  to  sue  is 
barred  by  the  Statute  of  Limitations  (21  Jac.  1, 
c  16).  Doyle  v.  Kaufman,  47  L.  J.,  Q.  B.  26  ; 
3  Q.  B.  D.  7  ;  26  W.  B.  98.  Affirmed,  3  Q.  B.  D. 
340— C.  A. 

Amending  and  Benewing.] — ^When  a  writ  of 
summons  has  been  amended,  the  twelve  months 
during  which  it  is  in  force,  under  Ord.  VIII. 
r.  I,  must  be  reckoned  from  the  date  of  issue, 
and  not  from  the  date  of  amendment.  J(ynes^  In 
re.  Eyre  v.  Cox,  46  L.  J.,  Oh.  316  ;  25  W.  R.  303. 

Leave  given,  under  Ord.  LVII.  r.  6,  to  renew 
a  writ  after  the  expiration  of  twelve  months.   lb, 

Gaaet  nnder  Common  Law  Proeednre  Act.] — 
A  plaintiff  took  out  a  writ  against  J. ;  after- 
wards, and  before  service,  having  discovered  that 
the  real  defendant  was  W.,  he  altered  the  writ, 
had  it  resealed,  and  then  served  it  for  the  first 
time,  retaining  the  original  teste : — Held,  that 
this  might  be  done,  although  before  the  resealing, 
bat  after  the  date  of  the  teste,  the  defendant 
had  made  a  tender,  it  appearing  that  the  plaintiff 
had  acted  bon&  fide,  and  had  been  misled  as  to 
the  name  of  the  defendant  by  the  defendant's 
attorney.  Gibson  or  Dixon  v.  Varley  or  Vorley, 
7  El.  &  BL  49  ;  26  L.  J.,  Q.  B.  79 ;  8  Jur.  (N.8.) 
318. 

On  the  day  of  the  expiration  of  a  writ  the 
plaintiff's  attorney  attended  at  the  office  for  the 
purpose  of  having  it  renewed,  and  paid  the  fee ; 
out,  being  suddenly  called  away,  omitted  to 
get  the  seal  impressed,  and  did  not  discover  the 
mistake  until  it  was  too  late  to  keep  the  writ 
alive  by  resealing,  so  as  to  save  the  statute  of 
limitations: — Held,  that  the  court  had  no  power 
to  direct  the  officer  to  impress  the  seal  on  the 
writ  as  of  the  day  when  the  attorney  applied  to 
have  it  renewed ;  but  that  it  would  have  been 
otherwise  if  the  omission  to  reseal  the  writ  had 
been  occasioned  by  a  fault  of  the  officer  of  the 
court  Naser  v.  Wade,  1  B.  &  S.  728  ;  31  L.  J., 
Q.  B.  5 ;  8  Jur.  (N.8.)  134  ;  5  L.  T.  604. 

Where  a  plaintiff  has  by  inadvertence  allowed 
the  time  for  resealing  a  writ  to  elapse  without 
having  the  writ  resealed,  the  court  wUl  not  order 
it  to  be  done  nunc  pro  tunc,  unless  it  can  see 
that  there  has  been  some  default  in  the  conduct 
of  some  one  of  its  officers.  Anon,,  31  L.  J.,  Q.  B. 
€1. 

The  six  months  during  which  a  writ  continues 
in  force,  after  its  renewal,  are  to  be  computed 
inclusively  of  the  day  of  renewal.  Antm.,  1 
B.  &  C.  664  ;  32  L.  J.,  Ex.  88  ;  7  L.  T.  718  ;  11 
W.  R,  293. 


Therefore,  where  a  writ  was  originally  issued 
on  the  23rd  of  January,  1861,  and  successively 
renewed,  the  last  renewal  being  on  the  19th  of 
July,  1862,  and  on  Monday,  the  19th  of  January, 
1863,  the  officer,  on  being  applied  to,  declined 
to  impress  the  renewal  seal  on  the  writ : — Held, 
that  the  writ  had  expired,  and  the  court  refused 
to  direct  the  officej  to  impress  the  seal,  nunc  pro 
tunc,  as  of  that  date.    lb. 

The  last  day  for  resealing  a  writ,  so  as  to  savo 
the  statute  of  limitations,  expired  on  Saturday, 
the  28th  December,  within  the  Christmas  holi- 
days. A  party  who  attended  at  the  office  on 
that  day  for  the  purpose  found  it  shut,  and  the 
officer  having  refused  to  reseal  the  writ  on  the 
following  Monday,  the  court  refused  to  order 
him  to  do  it  afterwards,  nunc  pro  tunc.  JShans 
V.  JoTutg,  2  B.  &  S.  45  ;  8  Jur.  (N.S.)  641  ;  6  L.  T. 
673. 

A  judge  has  no  power  to  order  the  resealing 
of  a  writ  which  has  once  run  out  of  date.  If,  of 
several  resealings,  one  was  made  too  late,  all 
subsequent  resealings  are  bad,  though  an  attempt 
has  been  made  to  cure  the  original  defect  by  a 
judge's  order.    FUher  v.  Cox,  16  L.  T.  397. 

h,  CONCUREENT  WEITB. 

Copy  not  marked  *'  oononrrent."] — ^A  copy  of 
a  concurrent  wnt  issued  pursuant  to  Ord.  VI. 
r.  1,  is  not  a  true  copy,  unless  marked  "con- 
current." Collins  V.  North  British  and  Merean- 
tile  Insurance  Co.,  63  L.  J.,  Ch.  709 ;  [1894]  3 
Ch.  228  ;  8  R.  470  ;  71  L.  T.  58  ;  43  W.  R.  106. 

When  Issued.] — ^A  concurrent  writ  can  only 
be  issued  within  six  calendar  months  from  the 
first  commencement  of  the  action  by  the  original 
writ,  although  the  original  vnrit  has  been  renewed. 
Coles  V.  Skerrard,  11  Ex.  482 ;  25  L.  J.,  Ex.  59. 

Several  Defendants.] — Whenever  different 
times  for  appearing  nave  to  be  allowed  to 
different  defendants,  the  proper  course  is  to 
issue  concurrent  writs.  Traill  v.  Porter,  1  L.  R., 
Ir.  60. 

When  one  of  the  defendants  in  a  probate 
action  was  a  foreign  subject  residing  out  of  the 
jurisdiction,  the  court  ordered  that  he  should 
receive  notice  in  lieu  of  service  of  a  writ  of 
summons  marked  as  a  concurrent  yrit  nnder 
Ord.  VI.  r.  2.  Beddington  v.  Beddington,  45 
L.  J.,  P.  44;  1  P.  D.  420;  34  L.  T.  366;  24  W.  R. 
348. 

There  is  no  irregularity  in  issuing  several 
writs  of  summons  for  the  same  cause  of  action, 
where  there  are  several  defendants,  if  they  are 
issued  on  the  same  praecipe  and  dated  on  the 
same  day.    Angus  v.  Coppard,  3  M.  &  W.  57 ; 

6  D.  P.  C.  137  ;  7  L.  J.,  Ex.  10. 

Where  there  are  several  defendants  residing 
in  two  different  counties,  two  writs  of  summons 
may  be  issued,  and  dated  on  different  days. 
Crow  V.  Crow,  1  D.  &  L.  709 ;  13  L.  J.,  Q.  B.  57 ; 

7  Jnr.  1060. 

Servioe  out  of  the  Jurisdiction— Original  Writ 
renewed — Enlargement  of  Time.]  —  Under  the 
Rules  of  Court,  1883,  Ord.  VI.  rr.  1,  2,  the  court 
has  power  to  give  leave  for  the  issue  of  a  con- 
current writ  for  service  out  of  the  jurisdiction, 
although  the  original  writ  was  issued  for  service 
within  the  jurisdiction,  and  has  been  renewed, 
and  although  there  is  only  one  defendant  to  the 
action.    And  where  the  writ  has  been  renewed 
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such  leave  may  be  given,  notwithstanding  that 
the  enlargement  of  time  for  issuing  a  concurrent 
writ  may  aftect  the  operation  of  the  statute  of 
limitations.  Smalpage  y.  Ikmge^  65  L.  J.,  Q.  B. 
618 ;  17  Q.  B.  D.  644  ;  66  L.  T.  44;  34  W.  B.  768 
— C.A. 


V.  APPEARANCE  AND  PROCEEDINGS  IN 

DEFAULT  OF. 

See  R.  8.  C,  1883,  Ords.  XII.  and  XIII. 

When  Writ  iisued  in  Biitriet  Begiftry.l—A 
writ  was  issued  in  a  district  registry,  and  an 
appearance  entered  to  it  in  London,  but  no  notice 
of  appearance  was  given  to  the  plaintiffs  solicitor 
at  his  address  within  the  district,  out  of  the 
registry  of  which  the  writ  was  issued : — Held, 
that  the  plaintiff  was  entitled  to  sign  judgment 
in  default  of  an  appearance.  Smith  v.  J}obbi% 
47  L.  J.,  Ex.  66  ;  3  Ex.  D.  338  ;  37  L.  T.  777 ; 
26  W.  R.  122— C.  A. 

Appearanoe  in  Person — ^By  whom  Bnttred.] — 
When  a  defendant  appears  in  person  to  a  writ  of 
summons,  the  memorandum  required  by  the 
Common  Law  Procedure  Act,  s.  31,  may  be 
delivered  to  the  officer  by  a  third  person  duly 
authorised  in  the  defendant's  behalf,  and  need  not 
be  delivered  by  him  in  person  or  by  an  attorney  for 
him.  Oake  v.  Moorecroft,  10  B.  &  S.  848 ;  39 
L.  J.,  Q.  B.  15  J  L.R.6  Q.  B.  76  ;  18  W.  R.  116. 

Pursuant  to  lTndertaUng.1 — Solicitor  ordered 
to  pay  all  the  costs  occasioned  by  his  refusing  to 
appear  for  defendant  at  the  hearing,  pursuant  to 
his  undertaking,  and  the  costs  of  the  application. 
Cooh  V.  Broomhe4id^  16  Yes.  133.  See  aUo  Soli- 
citor. 

Form  of  Entry.] — In  entering  an  appearance, 
the  form  must  be  followed.  Warren  v.  Love,  7 
D.  P.  C.  602 ;  2  W.  W.  &  H.  56  ;  3  Jur.  363. 
S.  P.,  Codrington  v.  CurlewU,  9  D.  P.  C.  968  ;  6 
Jur.  701. 

By  Married  Women  and  Influits.l — Although 
the  Common  Law  Procedure  Act,  1852,  bound 
married  women  as  to  appearanoe  to  process,  its 
provisions  in  that  respect  did  not  apply  to  infants. 
Jarman  v.  Lucae,  15  C.  B.  (N.8.)  474  ;  33  L.  J., 
C.  P.  108  ;  12  W.  R.  202. 

Entry  after  Time  Expired.] — ^It  is  competent 
to  a  defendant,  against  whom  a  writ  has  been 
issued,  to  enter  an  appearance  after  the  writ  has 
expired.  MicJiardeon  v.  Daley ,  7  D.  P.  C.  25 ;  4 
M.  A  W.  384  ;  8  L.  J.,  Ex.  13  ;  2  Jur.  946. 

Where  an  appearance  is  entered  after  due 
time,  though  l]^ore  judgment  signed,  there 
should  be  notice  of  it.  JVivdes  v.  Bryant,  2  F. 
&  F.  266.    See  Old.  XII.  r.  22. 

Von-appearanoe  by  some  Defendants.]  —  A 
summons  was  taken  out  by  two  or  three  defen- 
dants (who  were  the  trustees  and  lessees  of  a 
mining  company  worked  on  the  cost-book  system) 
that  proceedings  might  be  stayed,  and  that  the 
matters  in  difference  between  the  parties  might 
be  referred  to  arbitration.  This  summons  was 
still  pending.  The  third  defendant  had  never 
appeared,  but  an  appearance  had  been  entered 
for  him  by  the  plaintiff.  Under  these  circum- 
stances a  motion  by  the  two  co-defendants  for 
leave  to  appear  for  and  use  the  name  of  the  non- 
appearing  aef endant  on  the  summons  was  refused 


with  costs.  WUU^ford  v.  Watton,  26  L.  T.  16;. 
20  W.  R.  278. 

The  court  ordered  a  cause  to  be  set  down  for 
hearing  notwithstanding  one  of  the  defendants, 
who  was  a  trustee,  had  not  entered  an  appear- 
ance.   Burrell  v.  MawweUy  26  L.  T.  665. 

When  one  of  several  defendants  served  has 
not  sjppeared,  while  the  others  have  appeared 
and  delivered  defences,  the  plaintiiS  may  move 
for  judgment,  as  against  the  defendimts  who 
have  delivered  defences,  under  the  Judicature 
Act,  Ord.  XL.  r.  11,  upon  admissions,  and  a» 
against  the  defaulting  defendant  under  the  com- 
bined effects  of  Ords.  XIII.  r.  9,  and  XXIX. 
r.  10 ;  but  as  against  the  latter  the  action  must 
be  set  down  on  motion  for  judgment,  and  in  both 
cases  two  clear  days'  notice  of  motion  must  bo 
given.  Partons  v.  HarrU,  6  Ch.  D.  694;  25 
W.  R.  410. 

When  two  defendants  are  sued  by  a  specially 
indorsed  writ  of  summons  to  recover  a  sum  due 
by  them  on  foot  of  a  joint  and  several  contract, 
and  one  of  them  is  served  with  the  writ  of  sum- 
mons but  does  not  appear  within  the  limited 
time,  and  the  other  defendant  is  not  served,  final 
judgment  for  the  sum  claimed  can  be  marked 
against  the  defendant  who  was  served,  but  made 
default,  without  discontinuing  the  action  against 
the  remaining  defendant.  Parker  v.  Hamilton^ 
30  L.  R.,  Ir.  156. 

In  an  action  for  a  liquidated  demand  against 
A.  and  B.  on  foot  of  a  joint  debt,  the  writ  being 
specially  indorsed,  the  court  allowed  judgment, 
in  default  of  appearance,  to  be  entered  against 
A.  without  prejudice  to  the  plaintiff's  right  to- 

Sroceed  against  B.,  who  had  not  been  served. 
lice  V.  DUlon,  28  L.  &.,  Ir.  376. 

By  Person  not  a  Party.] — In  an  action  to 
administer  real  and  personal  estate,  cross  sum- 
monses, for  leave  to  defend  at  the  cost  of  the 
estate  certain  actions  of  ejectment,  were  taken 
out — first,  by  the  plaintiff,  who  was  the  sole 
actiug  trustee  (three  others  named  in  the  biU 
having  disclaimed),  and,  second,  by  the  equitable 
tenant  for  life,  who  was  in  possession  of  the  rents 
under  an  order  of  the  court: — ^Held,  that  the 
court  could  not  refuse  the  claim  of  the  tenant  for 
life  to  defend  the  actions  of  ejectment.  Leave 
given  accordingly,  with  liberty  to  use  the  name 
of  the  trustee  for  that  purpose.  Longhoume 
V.  Fieher,  47  L.  J.,  Ch.  379 ;  38  L.  T.  216  ;  26 
W.  R.  276. 

Appearance  of  Third  Party  before  Senrioe.] — 
A  defendant  set  up  a  counter-claim  in  which  he 
asked  for  reUef  against  a  third  party,  as  well  as 
the  original  plaintiffs,  but  on  delivery  of  the 
defence  and  counter-claim  to  the  plaintiffs'  soli- 
citors, who  were  also  the  solicitors  of  the  third 
party,  the  defendant's  solicitor  told  them  that 
they  must  not  take  it  as  a  service  upon  them  as 
representing  the  third  party,  as  the  defendant 
was  not  sure  whether  he  would  proceed  with  his 
counter-claim  against  the  third  party,  though, 
owing  to  the  time  for  delivering  the  defence  and 
counter-claim  to  the  plaintiffs  having  nearly 
expired,  he  was  obliged  to  deliver  it  as  it  was. 
The  third  party  entered  an  appearanoe  to  the 
counter-claim,  and  delivered  a  defence.  The 
defendant  having  made  up  his  mind  not  to  pro- 
ceed with  his  counter-claim  against  the  third 
party,  moved  to  discharge  his  appearance:— 
Held,  that,  until  service  of  the  counter-claim,  no 
one  can  consider  himself  as  a  defendant  to  it ;. 
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that  the  third  party  waa  therefore  wrong  in 
appearing  without  being  served  ;  and  that  on  the 
defendant  amending  his  counter-claim  by  omitting 
all  mention  of  the  third  party,  the  third  party's 
app<!arance  should  be  discharged.  Fraser  v. 
Cooper,  52  L.  J.,  Ch.  684 ;  23  Ch.  D.  685 ;  48 
L.  T.  754 ;  31  W.  B.  714. 

ConditionaL]  —  On  a  motion  by  a  defendant 
who  was  in  contempt  for  not  having  appeared  to 
set  aside  a  sequestration,  he  cannot  be  heard 
without  first  entering  a  conditional  appearance 
with  the  registrar,  which  would  be  void  if  the 
motion  should  not  succeed.  Davidson  v.  Hagtings 
(Marckionesjf),  2  Keen,  509 ;  7  L.  J.,  Ch.  186,  215  ; 
2  Jur.  756. 

At  Ttial.]— iS90  infra,  Tbial. 

Setting  Aaid«— niniOTy  Address  for  Sendee.! 
— ^A  defendant  appeared  in  person  to  a  writ,  and 
gave  an  address  for  service  in  the  memorandum 
of  appearance.  On  inquiry  it  was  found  that 
though  the  defendant  had  once  carried  on  busi- 
ness at  the  address  given,  he  had  ceased  to  do  so, 
and  had  left  no  instructions  as  to  the  forwarding 
to  him  of  letters  or  documents.  A  letter  for- 
warded by  the  plaintiff  to  his  private  address  was 
returned  through  the  Dead  Letter  Office.  The 
plaintiff  subsequently  received  a  letter  from  the 
defendant  from  abroad.  On  an  ex  parte  appli- 
cation the  court  made  an  order  declaring  the 
address  for  service  illusory  or  fictitious  under 
Ord.  XII.  r.  12.  Edell  v.  Cave,  54  L.  J.,  Ch. 
308  ;  51  L.  T.  621  ;  33  W.  E.  208. 

Service  of  Order.] — A  judge's  order  to  set 

aside  an  appearance  is  oi  no  avail  until  served  on 
the  opposite  party,  although  the  clerk  of  appear- 
ances has  struck  out  the  appearance  in  pursuance 
of  the  onler.  Btlcher  v.  Goodered^  4  D.  &  L. 
814  ;  4  C.  B.  472. 

Entered  by  Solieitor  without  Authority.] 

See  SoLICITOB. 

In     other    Caaee.] — ^Appearance     once 

entered  by  attorney,  can  only  be  struck  out  by 
leave  of  court.    Menziei  v.  Badrigttes,  1  Price,  92. 

An  appearance  cannot  be  regularly  entered 
without  the  defendant's  authority.  IVaUon  v. 
Fairlie,  4  L.  J.  (o.S.)  Ch.  53. 

Where  a  solicitor,  by  mistake,  has  entered  an 
appearance  for  a  party  for  whom  he  is  not 
anthorised,  the  court  will  not,  on  the  application 
of  the  solicitor  alone,  cancel  the  appearance. 
SimhroJte  v.  Hayes,  4  L.  J.,  Ch.  175. 

The  appearance  entered  in  a  cause  by  a  defen- 
dant's solicitor  will  not  be  set  aside  on  the 
ground  that  such  solicitor  had  not  at  the  time 
taken  out  his  certificate  for  the  year,  if  he  was 
then,  and  still  continued,  duly  entered  on  the 
rolL    Sparling  v.  Brereton,  14  W.  B.  515. 

By  the  deed  of  settlement  of  a  banking  com- 
pany, it  was  provided  that  the  funds  or  property 
of  the  company  should  be  vested  in  trustees,  and 
that  it  should  be  lawful  for  the  directors  to 
direct  legal  proceedings  on  behalf  of  the  bank, 
and  to  duect  the  necessary  parties  to  commence, 
prosecute,  or  defend  the  same ;  that  such  parties 
should  not  release  or  discontinue  such  proc^ings 
without  the  consent  of  the  directors,  and  that 
they  should  be  indemnified  out  of  the  property  of 
the  bank  against  all  expenses  and  losses  in  con- 


sequence. Property  was  purchased  by  the  bank, 
and  was  conveyed  to  H.  and  two  others,  who 
were  then  the  trustees.  On  a  bill  being  filed  by 
persons  claiming  a  beneficial  interest  against  the 
three  trustees,  the  solicitors  of  the  bank  entered 
an  appearance  for  all  three  of  them,  and  prepared 
an  answer,  without  any  express  authority  from, 
or  knowledge  on  the  part  of  H.,  who  moved  that 
the  appearance  for  him  might  be  cancelled  or 
withdrawn  : — Held,  that  the  appearance  had  not 
been  entered  without  his  authority,  having  regard 
to  the  deed,  and  the  fact  that  the  suit  was  one  in 
which  he  had  no  interest  whatever,  and  the 
motion  was  refused  with  costs.  Henrieh  v. 
Sutton,  L.  R.  6  Ch.  220  ;  24  L.  T.  530  ;  19  W.  R. 
515. 

Power  of  attorney  to  a  solicitor  in  India  to 
enter  appearance  and  act  generally  for  an  infant 
in  India,  that  being  the  practice  there  Ruck  v. 
BaruDoHhy  3  W.  B.  592. 

Waiyer  of  Irregularity  by.]'A  formal  objec^ 
tion  to  a  notice  of  motion  is  waived  by  the  party 
appearing  and  requesting  further  time  to  oppose 
it.    Morland,  Ex  parte,  3  Deac.  &  C.  248. 

Subpoena  was  served  on  defendant  at  house  in 
London,  but  he  resided  in  country  ,  attachments 
issued,  and  he  appeared  :  —  Held,  appearance 
waived  irregularity  ;  that  it  must  be  considered 
a  town  cause :  therefore,  an  order  obtained  for 
six  weeks'  time  to  answer  was  discharged  with 
costs,  as  being  irregular.  Bound  v.  WelU,  3 
Madd.  434. 

A  waiver  of  irregularity  in  process  by  appear- 
ance, does  not  relate  back  so  as  to  bring  the 
defendant  into  contempt  for  not  appearing  in 
time.    Robinson  v.  Nastt,  1  Anstr.  76. 

An  irregularity  in  process  may  be  cured  by  the 
defendant's  appearance.  Floyd  v.  Xangle,  3  Atk. 
569. 

But  not  if  the  appearance  is  entered  just 
before  the  long  vacation  for  the  purpose  merely 
of  avoiding  an  attachment.  Anon,^  3  Atk. 
567. 

Irregularity  (if  such  it  was)  in  not  stating, 
in  an  order  for  substituted  service,  where  the 
defendant  was  to  appear,  waived  by  the  common 
appearance.  Johnstons.  Tottenham,  11  Ir.  £q.  B. 
271. 

Irregularity  of  subpoena  to  hear  judgment 
waived  by  appearing  on  a.motion  to  advance  the 
cause,  and  not  then  taking  the  objection.  Car- 
vick  V.  Young,  Jac.  524. 

Where  an  oixler  had  been  obtained,  that  service 
of  a  subpoena  on  the  attorney  of  the  defendant, 
who  resides  abroad,  and  had  brought  an  action  at 
law  against  the  plaintifEs,  should  be  good  service ; 
but  such  order  was  obtained,  and  the  subpoena 
issued  and  served,  two  days  before  the  filing  of 
the  bill ;  the  court  refused  to  discharge  the 
order  for  irregularity,  holding  that  the  irregu- 
larity, if  any,  had  been  waived  by  a  subsequent 
appearance  of  the  defendant.  Royal  Exchange 
Assuranee  Co.  v.  Short,  1  Y.  &  J.  570. 

Informal  Appearance — Sifeet  of  Opposing 
notion.] — An  order  was  made  by  the  vacation 
judge,  on  the  ex  parte  application  of  the  plain- 
tiJffs,  for  service  of  the  writ  and  notice  of  motion 
on  the  solicitors  and  at  the  place  of  business  in 
England  of  a  foreigner  residing  out  of  the  juris- 
diction. Without  formally  entering  an  appear- 
ance, the  defendant  filed  affidavits  in  opposition 
to  the  motion,  and  Instructed  counsel,  who 
opposed  the  motion  on  the  merits  : — ^Held,  that 
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the  defendant  had  thereby  waived  the  right  to 
raise  any  objection  as  to  the  irregularity  of  the 
order,  and  must  be  treated  as  if  he  had  been 
properly  served  and  had  formally  appeared. 
JBoyle  V.  SacJt^r,  58  L.  J.,  Ch.  141 ;  39  Ch.  D. 
249 ;  58  L.  T.  822  ;  37  W.  E.  68— C.  A. 

If  a  defendant  accepts  a  declaration,  and  acts 
as  if  an  appearance  had  been  entered  for  him,  the 
court  will  not  afterwards  permit  him  to  set  aside 
a  judgment  for  want  of  an  appearance  having 
been  entered.  Williams  v.  Strahan^  1  Bos.  &  P. 
(».B.)  309. 

Effect  of,  on  Defective  Writ.] — ^Appearance  to 
a  writ  is  a  "  fresh  step  "  taken  within  the  mean- 
ing of  Ord.  LXX.  r.  2,  and  a  writ  which  is 
ir^gular  to  the  knowledge  of  the  defendant 
cannot  be  set  aside  on  his  application  after 
appearance.  Midckem  v.  Doeris^  53  L.  J.,  Q.  B. 
526  ;  51  L.  T.  429.  But  see  Willnuftt  v.  Free- 
hold House  Property  Co.,  51  L.  T.  552— C.  A. 

The  writ  in  an  action  described  the  defendant 
as  *'J.  L.  Young,  carrying  on  business  as  the 
Edison  Mineograph  Co.  at  60,  Ludgate-hill." 
The  defendant,  who  was  not  in  fact  carrying  on 
the  business,  entered  an  appearance  as  "J.  L. 
Toung,  sued  as  J.  L.  Young,  carrying  on  business 
as  the  Edison  Mineograph  Co.  at  60,  Ludgate- 
hill,  but  who  denies  that  he  is  carrying  on  business 
as  the  Edison  Mineograph  Co.  at  60,  Ludgate- 
hill,  or  elsewhere  "  : — Held,  on  motion  by  the 
defendant  to  set  aside  the  writ  and  subsequent 
proceedings  on  the  ground  of  irregularity,  that 
there  was  no  irregularity  in  the  writ,  and  that 
the  mistake  had  h^n  set  right  by  the  form  in 
which  an  appearance  had  been  entered  by  the 
defendant.  The  motion  was  accordingly  refused. 
Zuccato  V.  Youfig,  38  W.  B.  474. 

Writ  afterwards  amended.] — ^An  appearance 
by  a  defendant  to  the  original  writ  stands  as  a 
good  appearance  to  an  amended  writ.  Paxton  v. 
Baird  (5  E.  129)  followed.  JIanmer  v.  Clifton, 
10  E.  51  ;  42  W.  E.  287. 

A  writ  not  specially  indorsed  within  Ord.  III. 
r.  6,  was  served  on  the  defendant,  who  appeared 
thereto,  and  obtained  unconditional  leave  to 
defend  upon  a  summons  under  Ord.  XIV.  The 
plaintiff  then  obtained  an  order  to  amend,  and 
did  amend,  the  writ  so  as  to  make  it  a  specially- 
indorsed  writ,  and  again  applied  under  Onl.  XIV. : 
— Held,  that  the  original  appearance  was  an 
appearance  to  a  specially-indorsed  writ,  and 
therefore  Ord.  XIV.  applied.  Gumey  v.  i  Small 
([1891]  2  Q.  B.  584)  discussed.  Paxton  v.  Baird, 
62  L.  J.,  Q.  B.  176  ;  [1893]  1  Q.  B.  139  ;  6  E.  129  j 
67  L.  T.  623  ;  41  W.  E.  88. 

Judgment  in  Default  of  —  Application  by 
Person  not  a  Party.] — If  a  person  who  is  not  a 
party  to  the  record  seeks  to  set  aside  a  judgment 
by  which  he  is  injuriously  affected,  which  the 
defendant  in  the  action  has  allowed  to  go  by 
default,  he  ought  by  summons,  taken  out  in  the 
name  of  the  defendant,  or  if  not  entitled  to  use 
the  defendant's  name,  then  taken  out  in  his  own 
name,  but  in  that  case  served  on  both  the  plain- 
tiff and  the  defendant,  apply  for  leave  to  have 
the  judgment  set  aside,  and  to  be  allowed  either 
to  defend  the  action  on  such  terms  of  indemni- 
fying the  defendant  as  the  judge  may  consider 
right,  or  to  intervene  in  the  action  in  the  manner 
pointed  out  by  the  Judicature  Act,  1873,  s.  24, 
8ub-s.  5.  Ord.  XXVII.  r.  15,  is  designed  to 
enable  judgments  by  default  to  be  set  aside  by 


those  who  have  or  who  can  acquire  a  locus  standi, 
and  does  not  give  a  locus  standi  to  those  who 
have  none.  Jacques  v.  Harrison,  53  L.  J.,  Q.  B. 
137;  12  Q.  B.  D.  165 ;  50  L.  T.  246 ;  32  W.  B. 
471— C.  A. 

The  plaintiff  issued  a  writ  against  J.  to  recoTer 
possession  of  a  house,  and  signed  judgment  in- 
default  of  appearance.  The  sheriff  eject<^  H., 
who  was  in  possession,  and  put  the  plaintiff  in. 
H.  had  no  knowledge  of  the  action,  and  did  not 
claim  to  hold  through  J.  H.  applieid  to  have  the 
writ  and  subsequent  proceedings  set  aside  for 
irregularity: — Held,  that  the  right  order  was 
that  the  judgment  and  subsequent  proceedings 
be  set  aside,  the  plaintiff  to  go  out  of  any  pos- 
session obtained  under  the  judgment ;  the  order 
to  take  effect  only  if  H.  within  twelve  days  elect 
to  be  added  as  defendant ;  H.  to  be  at  liberty  ta 
appear  upon  filing  an  afiSdavit  that  at  the  time 
of  the  issue  of  the  writ  he  was  in  possession  by 
himself  or  his  tenant.;  the  order  to  be  without 
prejudice  to  any  right  the  plaintiff  might  there- 
after have  to  sign  judgment  against  J.  upon 
filing  a  proper  affidavit.  Minet  y.  Johnson^  63- 
L.  T.  507— C.  A. 


Affidavit.]  — It  must  appear  from  the 


affidavit  of  service  where  the  defendant  was 
served.  Bavis  v.  Hole,  1  Y.  &  ColL  C.  C.  440  ; 
6  Jur.  336. 

An  aifidavit  that  the  deponent  has  inquired  of^ 
and  been  informed  by,  the  clerk  in  court,  and  the 
deponent  believes  it  to  be  true,  that  no  appear- 
ance has  been  entered  by  the  defendant,  is  suffi- 
cient to  satisfy  the  court  of  that  fact.  Tathant 
V.  Williams,  1  Hare,  159  ;  11  L.  J.,  Ch.  117. 


ITotice  of  notion — ^FUing.] — A  notice  of 


motion  for  judgment  is  a  document  which  may 
be  delivered,  in  case  a  defendant  does  not  appear, 
by  filing  it  with  the  proper  officer  pursuant  to- 
the  Judicature  Act,  Ord.  XIX.  r.  6.  BymoJid  v. 
Croft,  45  L.  J.,  Ch.  604  ;  3  Ch.  D.  512  ;  34  I*  T. 
786  ;  24  W.  E.  842. 

A  notice  of  motion  is  a  document  within  the 
meaning  of  the  Judicature  Act,  Ord.  XIX.  r.  6» 
that  may  be  served  on  a  defendant  who  has  failed 
to  appear  by  filing  the  same  with  the  proper 
officer.  Morton  v.  Miller,  45  L.  J.,  Ch.  613  ;  3 
Ch.  D.  516  ;  24  W.  E.  723. 

Notice  of  motion  for  judgment  is  not  a  docu- 
ment required  to  be  delivered  between  the  parties 
where  the  defendant  has  not  appeared  and  the 
writ  has  been  filed  with  the  proper  officer. 
Williams  v.  Cardwell,  25  W.  E.  646. 

A  defendant  became  bankrupt  after  service  of 
notice  of  trial,  and  the  common  order  of  revivor 
was  then  made  against  his  trustee,  and  served  on 
him.  The  trustee  did  not  enter  an  appeai^ance. 
Notice  was  served  on  him  that  tiie  action  was 
restoi'ed  to  the  paper  for  trial,  but  he  did  not 
appear  at  the  trial : — Held,  that  it  was  not  neces- 
sary for  the  plaintiff  to  file  the  pleadings  or  a 
notice  of  motion  for  judgment  as  against  the 
trustee  under  r,  6  of  Ord.  XIX,  of  the  Judicature 
Act.  Chorlton  v.  Bichie,  49  L.  J.,  Ch.  40 ;  13 
Ch.  D.  160  ;  41  L.  T.  467  ;  28  W.  E.  228. 

ITotiee  of  Inquiry  as  to  Damages.] — In 

default  of  an  appearance  in  an  action  for  unliqui- 
dated damages,  after  judgment  marked  by  the 
plaintiff,  the  notice  of  the  inquiry  before  the 
master  of  the  court  to  assess  damages  may  be 
served  by  filing  it  with  the  proper  officer* 
0' Connor  Y,  Hogan,  10  L.  E.,  Ir.  262. 


205 


VRKGTICE— Appearance. 


206 


Liquidated  Demand  —  Claimi  for  Fore- 

doenre  and  on  Covenant.]  — The  writ  in  an 
action  to  enforce  a  mortgage  security  claimed  an 
account  of  principal,  interest  and  costs  on  the 
mortgnge  and  foreclosure  or  sale,  and  also  tlie 
sum  of  225 J.  10*.  for  principal  and  interest  under 
the  covenant  contained  in  the  mortgage  deed. 
The  defendant  did  not  appear,  and  no  statement 
of  claim  was  delivered.  Upon  motion  by  the 
(ilaiDtifE  for  the  usual  foreclosui-e  judgment  nisi, 
and  for  liberty  to  sign  final  judgment  for  the 
amount  indorsed  upon  the  writ : — Held,  that  the 
plaintiff  was  entitled  under  Ord.  XIII.  r.  3,  to 
Mgn  judgment  for  the  liquidated  demand,  not- 
withstanding that  the  claim  was  joined  with  a 
claim  for  foreclosure,  but  that  he  was  not  entitled 
to  the  foreclosure  judgment.  Bissett  v.  Joniv; 
55  L.  J.,  Ch.  648  ;  32  Ch.  D.  636  ;  54  L.  T.  603  ; 
34  W.  R.  591. 

Extent  of  Relief.] — Notwithstanding  the 

provision  of  r.  4  of  Ord.  XX.,  that  whenever  a 
statement  of  claim  is  delivered  the  plaintiff  may 
therein  extend  his  claim  without  any  amend- 
ment of  the  indorsement  of  the  writ,  the  plaintiff 
cannot,  when  the  defendant  does  not  appear  to 
the  writ  and  a  statement  of  claim  is  delivered  by 
filing  it  with  the  proper  officer,  obtain  judgment 
in  default  of  appearance  for  more  than  he  has 
claimed  by  his  writ.  Gee  v.  JBeU^  56  L.  J.,  Ch. 
718 ;  35  Ch.  D.  160 ;  56  L.  T.  305 ;  35  W.  B. 
805. 

In  a  foreclosure  action,  where  a  mortgagee 
applies,  on  motion  for  judgment  not  only  for 
forecloi^ure  but  also  for  a  personal  order  for  pay- 
ment of  the  mortgage  debt  and  interest  against 
a  mortgagor  who  has  made  default  in  entering 
appearance  and  in  delivering  a  defence,  the 
statement  of  claim  ought,  however  shortly,  to 
contain  an  express  statement  of  the  covenant 
upon  which  the  personal  order  for  payment  is 
claimed.  Zaw  v.  Pjiilby,  56  L.  T.  230  ;  35  W.  B. 
401. 

Where  no  appearance  has  been  entered  by  the 
defendant  in  an  action,  the  plaintiff  cannot,  by 
his  statement  of  claim,  enlarge  the  scope  of  the 
claim  indorsed  on  his  writ.  Where,  therefore,  a 
defendant  did  not  enter  an  appearance  to  the 
writ  issued  in  a  foreclosure  action,  and  the  writ 
wuii  not  indorsed  for  payment,  the  court  held 
that  the  plaintiff  was  only  entitled  to  the  usual 
order  for  foreclosure,  although,  on  his  statement 
of  claim,  he  was  also  entitled  to  an  order  for  pay- 
ment against  the  defendant.  Law  y.  Philby^  56 
L.  T.  522  ;  35  W.  B.  450. 

Immediate  foreclosure,  in  case  the  mortgagor 
did  not  appear,  was  claimed  by  the  pleading.  The 
mortgagor  made  default  in  appearance,  and  the 
court  made  only  an  ordinary  foreclosure  decree. 
Patey  y.  Flint,  48  L.  J.,  Ch.  696  ;  40  L.  T.  651  ; 
27  W.  B.  595. 

Partiefl  joined  as  Defendants  to  Connter- 

dtim.  J — ^A  plaintiff  by  counter-claim  can  proceed 
against  defendants  by  counter-claim  who  do  not 
appear  in  the  same  way  as  a  plaintiff  in  an 
original  action.  A  defendant  to  an  action  by 
which  rights  of  common  were  claimed,  counter- 
claimed  against  the  plaintiffs,  and  several  others 
whom  he  added  as  defendants,  and  asked  for  an 
injunction  on  the  ground  of  trespass.  The  added 
defendants  did  not  appear  or  defend.  The  plain- 
tiff by  counter-claim  moved  for  judgment  in 
defatilt  of  appearance,  and  upon  admissions : — 
Held,  that  the  motion  must  stand  till  the  trial,  as 


if  the  question  raised  by  the  counter-claim  was 
not  connected  with  the  original  subject  of  the 
action,  the  added  defendants  were  improperly 
brought  before  the  court ;  and  if  it  was  con- 
nected, then  no  relief  should  be  given  until 
trial.  VerTiey  v.  Thomas,  58  L.  T.  20 ;  36  W.  B. 
398. 


Statement    of    Claim  —  Deliyery    and 

Filing.] — ^When  a  defendant  makes  default  in 
appearance  the  plaintiff  must  deliver  a  statement 
of  claim  before  setting  down  the  action  on  motion 
for  judgment.  MiiUon  y.  Metcalfy  46  L.  J.,  Ch. 
584  ;  36  L.  T.  683. 

Where  a  plaintiff,  in  an  action  for  infringe- 
ment of  a  patent,  upon  motion  for  judgment, 
heard  as  a  short  cause,  asked  for  such  judgment 
as  upon  his  statement  of  claim  the  court  should 
consider  him  entitled  to,  and  his  statement 
of  claim  stated  "  Particulars  of  breaches  are 
delivered  herewith  "  : — ^Held,  that  the  particulars 
of  breaches  might  be  regarded  as  forming  part  of 
the  statement  of  cLiim.  United  TelepJwne  Co,  v. 
Smith,  61  L.  T.  617 ;  38  W.  B.  70. 

Where  a  statement  of  claim  is  served  personally 
on  a  defendant  with  copy  of  writ,  and  the  defen- 
dant subsequently  does  not  appear  in  the  action, 
it  is  not  necessary  that  the  statement  of  claim 
should  be  also  filed  in  order  to  obtain  judgment 
by  default  against  such  defendant.  Rensluiw  v. 
Renshaw,  49  L.  J.,  Ch.  127  ;  42  L.  T.  353  ;  28 
W.  B.  409. 

Where  a  defendant  has  made  default  in  appear- 
ance, and  the  writ  and  statement  of  claim  nave 
been  served  upon  and  delivered  to  him  per- 
sonally, there  is  no  necessity  for  the  statement  of 
claim  to  be  also  filed  against  him.  Renghaw  y. 
Benshaw  (49  L.  J.,  Ch.  127)  followed.  Phillips  y. 
Kearney,  58  L.  J.,  Ch.  344. 

Default  in  Appearanee — ^Deliyery  of  Amended 

Writ.] — ^An  amended  writ  may  be  delivered  to  a 
defendant  who  has  made  default  in  appearance, 
by  filing  it  at  the  central  office,  personal  service 
being  unnecessary.  Hartley,  In  re,  Nuttall  y. 
Whittaher,  [1891]  2  Ch.  121  ;  64  L.  T.  786  ;  39 
W.  B.  604. 

Liquidated  Demand — Fart  Fa3rment.] — 

Where  a  writ  of  summons  is  indorsed  for  a  liqui- 
dated demand,  and  the  defendant  fails  to  appear 
thereto,  the  plaintiff  may  enter  final  judgment 
for  any  sum  actually  due  at  the  time  of  entering 
judgment,  not  exceeding  the  sum  indorsed  on  the 
writ,  together  with  interest  (if  any)  and  costs. 
Hughes  v.  Justin,  63  L.  J.,  Q.  B.  417  ;  [1894]  1 
Q.  B.  667 ;  9  B.  212  ;  70  L.  T.  365  ;  42  W.  B.  339 
— C.  A. 

Where  the  sum  indorsed  on  the  writ  has  been 
reduced  by  payment,  before  judgment  in  default 
of  appearance  has  been  entered,  and  judgment 
is  nevertheless  entered  for  the  whole  sum  indorsed, 
the  defendant  is  entitled  ex  debito  justitiss  to 
have  the  judgment  set  aside,  notwithstanding 
that  execution  has  only  issued  for  the  amount 
actually  due.    Ih. 

A  writ  specially  indorsed  was  issued  for  a  debt 
above  202.  The  defendant,  after  action,  made 
payments  to  the  plaintiff,  reducing  the  debt  to  a 
sum  below  20Z.  Subsequently  final  judgment 
was  signed  by  the  plaintiff,  in  default  of  appear- 
ance, for  the  debt  indorsed  on  the  writ  of 
summons,  and  the  defendant  was  taken  in  execu- 
tion on  such  judgment  under  a  ca.  sa.,  indorsed, 
however,  to  levy  only  the  balance  of  the  debt 
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then  doe : — ^Held,  that  b.  27  of  the  Common 
Law  Procedure  Act,  1852,  entitled  the  pbuntiff 
to  sign  sach  judgment  for  onlj  what  was  then 
actiudlj  due,  after  allowing  for  the  payments 
which  had  been  made.  HodgeM  t.  Catlagkan,  2 
C.  B.  (NjB.)  906 ;  26  L.  J^  G.  P.  171 ;  3  Jnr.  (v^) 
369  ;  5  W.  B.  631. 

Motion  to  set  aaide  Jndpmoit — On  what 
■alarials  Applieatlon  nuUla.j — ^An  application 
to  set  aside  an  order  obtained  67  the  plaintiif  for 
the  defendant's  non-appearance  may  oe  made  on 
affidavits  contradicting  those  upon  which  the 
order  was  made,  without  disclosing  a  defence 
upon  the  merits.  HaU  y.  Scatsoni  9  Ex.  238 ; 
23  L.  J.,  Ex.  86  ;  2  W.  B.  103. 

On  an  application  to  set  aside  a  final  judgment 
signed  for  want  of  appearance,  an  affidavit 
stating  the  precise  nature  of  the  defence  is  not 
required,  but  an  ordinary  affidavit  of  merits  is 
sufficient.  Warrington  v.  Leake^  11  Ex.  304  ; 
25  L.  J.,  Ex.  27 ;  3  W.  B.  662. 

When  judgment  has  been  signed  (for  default 
of  appearance)  upon  a  writ  specially  indorsed, 
the  affidavit  in  support  of  an  application  by  the 
defendant  to  be  let  in  to  defend  under  the  pro- 
viso in  s.  27  of  Common  Law  Procedure  Act, 
1852,  must  not  merely  state  that  he  has  a  defence 
upon  the  merits,  but  must  disclose  or  make  known 
the  nature  of  such  defence,  in  order  that  the 
judge  may  see  that  it  r^dly  amounts  to  a 
defence.  Wliiley  v,  Wiley,  4  C.  B.  (N.8.)  653 ; 
27  L.  J.,  C.  P.  306  ;  4  Jur.  (N.8.)  714  ;  6  W.  B. 
649. 


On  what  Terms.  J — ^An  action  was  com- 


menced by  bankers  to  recover  3,512^.  paid  over  by 
the  plaintiffs  at  the  request  of  M.,  agent-general 
of  the  government  of  the  Cape  of  Good  Hope,  to 
his  credit  at  the  Standard  Bank  of  South  Africa. 
M.  had  paid  over  the  money  to  the  Cape  Govern- 
ment. The  money  was  part  of  a  guarantee  fund 
lodged  by  the  defendant  M.  with  the  plaintifb 
as  security  for  the  completion  of  a  contract  to 
construct  a  railway  in  South  Africa,  entered  into 
between  the  defendant  M.,  on  behalf  of  his 
government,  and  F.  &  Co.,  contractors.  The 
defendant  M.  was  served  with  the  writ  personally, 
but  he  did  not  enter  any  appearance.  On  the 
10th  April,  1889,  judgment  was  given  against 
defendant  M.  by  default,  declaring,  as  between 
the  plaintifb  and  the  defendants  F.  &  Co.,  the 
plaintiffs  were  entitled  to  the  money,  subject  to 
any  claim  which  the  colonial  government  might 
have  thereon  under  the  contract,  and  ordering 
the  defendant  M.  to  pay  over  such  part  of  the 
money  as  should  not  be  claimed  by  the  govern- 
ment, and  also  the  costs  of  the  action.  On 
motion  to  set  aside  the  judgment  on  the  ground 
that  the  money  was  not  in  the  hands  of  the 
defendant  M.,  having  been  handed  over  by  him 
to  the  colonial  government,  and  that  the  action 
had  been  brought  against  him  really  as  nominee 
of  the  colonial  government,  and  that  the  govern- 
ment could  not  be  sued  : — Held,  that  the  agent- 
general  must  be  allowed  to  have  an  opportunity 
of  presenting  his  case  and  of  defending  the 
action,  but  only  on  the  terms  that  all  costs 
occasioned  to  the  plaintiff  by  his  default  in  the 
action  must  be  paid  by  him  to  the  plaintifb, 
including  the  costs  of  the  present  application. 
On  these  terms  the  judgment  was  set  aside,  and 
twenty-one  days  allowed  to  the  agent-general 
for  putting  in  his  defence.  Wright  v.  Mills^  60 
L.  T.  887. 
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tpeeial  Indanemait  nndar  Ord.  IIL  r.  6.] — 

See  ante,  ooL  130. 

Against  Karriad  Woman.] — ^An  order  having 
been  obtained  under  Ord.  XIV.  r.  1,  for  leave  to 
sign  final  judgment  against  a  married  woman  in 
an  action  for  the  price  of  goods  supplietl  to  her 
during  coverture:  —  Held,  that  the  order  was 
wrongly  made,  inasmuch  as  there  can  be  no 
judgment  against  a  married  woman  personally 
in  respect  of  such  a  claim.  Durrant  v.  RichetOt, 
51  L.  J.,  Q.  B.  425  j  8  Q.  B.  D.  177  ;  30  W.  B. 
428.  See  Married  Women's  Property  Act, 
1882. 

An  action  for  a  liquidated  demand  which  had 
accrued  prior  to  the  Married  Women's  Property 
Act,  1882,  was  brought  against  a  married  woman 
as  sole  defendant.  The  writ  was  specially 
indorsed,  but  did  not  seek  to  charge  her  separate 
estate.  The  court  on  motion  under  Ord.  Xll  I.  r.  1, 
allowed  final  judgment  to  be  entered  against  the 
defendant.     Brown  v.  Morgan,  12  L.  B.,  Ir.  122. 

The  plaintiffs  brought  an  action  against  the 
defendant,  a  widow,  in  respect  of  bills  of  exchange 
given  by  her  while  under  coverture,  and  having 
specially  indorsed  the  writ  under  r.  6  of  Ord.  III., 
took  out  a  summons  under  r.  1  of  Ord.  XIV.,  to 
shew  cause  why  they  should  not  sign  final  judg- 
ment : — Held,  that  the  defendant  not  being  per- 
sonally liable,  r.  1  of  Ord.  XIV.  did  not  applv. 
Ortner  v.  Fitzgibhon,  50  L.  J,  Ch.  17  ;  43 
L.  T.  60. 

Fozm  of  Order.] — The  proper  form  of 

judgment  against  a  married  woman  under  s.  1, 
sub-s.  (2),  of  the  Married  Women's  Property  Act, 
1882,  settled  by  the  court.  Scott  v.  MorUy,  57 
L.  J.,  Q.  B.  43  i  20  Q.  B.  D.  120  ;  67  L.  T.  919 ; 
36  W.  B.  67 ;  4  Mon-ell,  286  ;  52  J.  P.  230— C.  A. 

An  order  giving  leave  to  enter  final  judgment 
against  a  married  woman  in  respect  of  her  sepa- 
rate estate  by  virtue  of  the  Manied  Women's 
Property  Act,  1882,  ss.  1,  19,  should  state  that 
execution  is  to  be  limited  to  such  separate  estate 
as  the  defendant  is  not  restrained  from  anticipa- 
ting unless  such  restraint  exists  under  any  settle- 
ment or  agreement  for  a  settlement  of  her  own 
property  made  or  entered  into  by  herself.  JSurtill 
V.  Tamier,  13  Q.  B.  D.  691 ;  50  L.  T.  589  ;  32 
W.  B.  827. 

Evidence  of  Separate  Estate.] — In  an 

action  against  husband  and  wife  to  recover  a 
debt  of  the  wife  contracted  before  marriage, 
where  the  marriage  has  taken  place  after  the 
coming  into  operation  of  the  Married  Women's 
Property  Act,  1870,  and  the  Married  Women's 
Property  Act,  1870,  Amendment  Act,  1874,  but 
before  the  coming  into  operation  of  the  Married 
Women's  Property  Act,  1882,  judgment  may  be 
entered  against  the  wife  under  Ord.  XIV  r.  1, 
making  the  debt  and  costs  payable  out  of  her 
separate  property,  with  a  limitation  as  regards 
execution  similar  to  that  in  the  form  settled  in 
Soott  V.  Morley  (20  Q.  B.  D.  120),  without  proof 
of  the  existence  of  separate  estate  at  the  date  of 
the  judgment.  Downe  v.  Fletcher,  21  Q.  B.  D. 
11  ;  59  L.  T.  180  ;  36  W.  B.  694  ;  52  J.  P.  376. 
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TBjmi&nt  into  Court  by — ^Bights  of  Flain- 

tifll] — ^Where  money  is  paid  into  court  under 
Old.  XIV.  as  a  condition  for  leave  to  defend,  it 
belongs  to  the  plaintiff  in  the  event  of  his  obtain- 
ing judgment  at  the  trial:  the  defendant  (a 
married  woman)  thei*efore  cannot  set  up  after 
judgment  that  she  has  no  separate  property 
available  for  execution.  Bird  v.  Bargtow,  61 
L.  J.  Q.  B.  1 ;  [1892]  1  Q.  B.  94 ;  65  L.  T.  656  ; 
40  W.  R.  71  ;  66  J.  P.  196— C.  A. 

Fonsign  Judgment.! — In  an  action  upon  a 
foreign  judgment  in  which  the  writ  of  summons 
has  been  specially  indorsed  under  Ord.  XIV., 
the  plaintiff  may  obtain  an  order  empowering 
him  to  sign  final  judgment.  Hudxoll  v.  Baxter 
(EL  BL  &  EL  884)  foUowed.  Grant  v.  Eatton, 
63  L.  J.,  Q.  B.  68  ;  13  Q.  B  D.  302 ;  49  L.  T. 
645  ;  32  W.  R.  239— C.  A. 

Agttixut  ftiture  Assets,  quando  aeciderint.] — 

In  an  action  against  an  administratriXi  com- 
menced by  a  specially  indorsed  writ,  the  defen- 
dant shewed  that  she  was  entitled  to  plead 
plene  administravit,  but  did  not  dispute  that 
there  were  outstanding  assets  of  the  deceased. 
Leave  was  given  to  mark  judgment  of  assets 
qunndo  aeciderint.  Form  of  order.  Findlater 
y.  Tuohy,  16  L.  E.,  Ir.  474. 

Joint  Debt — Judgment  against  one  Defendant 
—Sight  to  prooeed  against  other.] — On  an 
apphcation  under  Ord.  XIV.  r.  1,  in  an  action 
against  two  joint  debtors,  one  of  the  defendants 
consented  to  judgment  being  entered  against 
him,  and  the  other  obtained  leave  to  defend. 
The  defendant,  who  had  consented  to  judgment, 
paid  the  plaintiff  half  of  the  debt :— Held,  that 
under  Old.  XIV.  r.  5,  the  plaintiff  was  entitled 
to  proceed  with  his  action  against  the  other 
defendant ;  the  principle  laid  down  in  King  v. 
Hoare  (13  M.  &  W.  494)  and  Kendall  v.  Hamil' 
ton  (4  App.  Gas.  504)  not  applying  to  such  a 
case.  Weall  v.  James,  4  B.  856  ;  68  L.  T.  515— 
C.A. 

Action  against  Finn — Infant  Partner.] — ^A 
specially-indorsed  writ  was  issued  against  a  firm 
in  which  there  were  two  partners,  one  of  whom 
was  an  infant.  Both  partners  appeared  to  the 
writ,  the  infant  partner  appearing  by  his  guardian 
ad  litem  : — Held,  that,  notwithstanding  that  one 
partner  was  an  infant,  judgment  could  be  signed 
against  the  firm  under  Ord.  XIV.  r.  1.  Harris 
V.  Bixiuchamp,  63  L.  J.,  Q.  B.  99 ;  [1893]  2 
<i.  B.  534  ;  4  R.  550 ;  69  L.  T.  373 ;  42  W.  E.  37 
— C.  A. 

Bolidtor's  untaxed  Bill  of  Costs.] — In  an 
action  upon  a  solicitor's  untaxed  bill  of  costs, 
where  the  defendant  admits  the  retainer  and 
the  work  done,  and  only  disputes  the  propriety 
of  the  charges,  an  order  Ki'ving  leave  to  sign  final 
judgment  under  Ord.  XIV.  r.  1,  may  be  made 
after  appearance  and  before  taxation  of  the  bill, 
provided  that  the  order  preserves  the  right  of  the 
defendant  under  s.  37  of  the  Solicitors'  Act,  1843, 
to  the  costs  of  taxation  of  the  bill,  if  more  than 
•one-sixth  is  taxed  off  it.  Such  an  order  should 
<lirect  that  the  bill  of  costs  be  taxed  pursuant 
to  that  statute,  and  that  judgment  be  signed 
for  the  amount  of  the  master's  allocatur.  The 
proper  form  of  order  settled  by  the  court  of 
appcaL     Smith  y.  Edwardet,  58  L.  J.,  Q.  B. 
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227  ;  22  Q.  B.  D.  10  ;  60  L.  T.  10 ;  37  W.  B.  112 
— C.  A. 

In  an  action  by  solicitors  upon  an  untaxed  bill 
of  costs,  the  court  on  an  application  for  judg- 
ment under  Ord.  XIII.  r.  2,  referred  the  costs 
for  taxation  subject  to  credits,  and  ordered  judg- 
ment to  be  entered  for  the  amount  certified 
to  be  due.  Larkin  v.  M^Inernny^  16  L.  R.,  Ir. 
246. 

Bond — Penalty.] — The  indorsement  on  a  writ 
claimed  500/.,  as  the  principal  sum  due  on  a  bond 
conditioned  for  the  payment  by  the  obligor  to 
the  plaintiff  of  an  annuity  of  262.  during  the 
life  of  a  child,  and  until  she  should  attain  the 
age  of  sixteen  years,  by  specified  quarterly  pay- 
ments, and  alleged  that  two  of  such  payments 
were  due  and  unpaid : — Held,  that  the  plaintiff 
was  not  entitled  to  proceed  under  Ord.  XIV.  r.  1, 
to  obtain  final  judgment,  but  was  limited  to  the 
procedure  specifietl  in  8  &  9  Will.  3,  c.  11,  s.  8, 
and  Ord.  XIII.  r.  14.  Twther  v.  Caralamjn,  21 
Q.  B.  D.  414  ;  59  L.  T.  141  ;  37  W.  R.  94 ;  52 
J.  P.  616. 

The  plaintiff  advanced  250Z.  to  a  limited  com- 
pany, upon  the  security  of  ten  mortgage  deben- 
tures for  251,  each  dated  the  1st  of  September, 
1890,  and  repayable  the  1st  of  September,  1891, 
with  interest.  By  his  bond,  dated  the  1st  of 
November,  1890,  the  defendant  bound  himself 
to  the  plaintiff  in  500/.  to  repay  the  250/.  on 
the  Ist  of  September,  1891,  if  the  company 
should  then  dishonour  their  mortgage  debentures, 
with  a  defeasance  if  the  company  should  honour 
them.  The  company  failed  to  pay,  and  the  plain- 
tiff issued  a  writ  against  the  defendant,  and 
applied  for  final  judgment  under  Ord.  XIV.  r.  1. 
The  learned  judge  at  chambers  granted  the  defen- 
dant leave  to  defend  upon  bringing  5002.  into 
court: — Held,  that  this  was  a  common  money 
bond,  and  was  not  within  s.  8  of  8  &  9  Will.  8, 
c.  11  ;  that  the  procedure  under  Ord.  XIV.  was 
applicable  ;  that  the  writ  was  specially  indorsed 
within  the  iniles  ;  but  that  the  amount  to  be 
brought  into  court  by  the  defendant  as  a  con- 
dition to  defend  ought  to  be  reduced  fix>m  5002. 
to  2502.  Gerard  v.  Cloxoes,  61  L.  J.,  Q.  B.  487  ; 
[1892]  2  Q.  B.  11  ;  67  L.  T.  204. 

Foreolc:ur  Action — Ctovenants  to  Pay  in 
Xortgage  D  cd.] — ^Where  the  writ  in  an  action 
for  f oreclosui'e  was  also  specially  indorsed  under 
Ord.  III.  r.  6,  with  a  claim  for  the  amount  due 
on  the  covenant  to  pay  in  the  mortgage  deed, 
an  application,  to  enter  judgment  against  the 
mortgagor  under  Ord.  XIV.  r.  1,  for  the  amount 
claimed,  before  the  action  was  heard,  was  refused. 
Hill  V.  Sidebottom,  47  L.  T.  224. 

Where  Defendants  a  Corporation.] — Where  a 
writ  is  specially  indorsed  under  Ord.  III.  r.  6,  the 
plaintiff  may  apply  for  judgment  under  Ord.  XIV 
r.  1,  though  the  defendants  are  a  corporation. 
Shelf  ord  v.  Smith  and  EtuA  CoaH  By.,  4  Ex.  D. 
317  ;  28  W.  R.  407— C.  A. 

The  provisions  of  Ord.  XIV.  apply  to  cases 
where  the  defendants  are  a  corporation.  By 
r.  1,  cause  may  be  shewn  against  an  application 
under  that  rule  by  affidavit  "  or  otherwise "  ; 
r.  3  shews  that  this  affidavit  must  be  made  by 
the  defendant.  Consequently,  a  defendant  cor- 
poration, not  being  able  to  make  an  affidavit, 
can  only  shew  cause  under  the  words  "  or  other- 
wise." MuirJiead  v.  Direct  United  States  Cable 
Cb.,  27  W.  R.  708. 
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*.  Principles  on  which  Court  acts. 

Order  to  sign  Judgment  only  in  clear  CaaetJ 
— Leave  to  sign  judgment  under  Ord.  XI V. 
Bhould  be  given  only  where  there  is  clearly  no 
defence  to  the  action,  and  where  there  is  any 
doubt  the  defendant  should  have  liberty  to  defend. 
Thompson  v.  Marnhall,  41  L.  T.  720 ;  28  W.  R. 
220— C.  A. 

The  power  given  by  Ord-  XIV*  r.  1,  to  allow 
the  plaintiff  to  sign  final  judgment,  is  intended 
to  be  exercised  where  it  is  shewn,  either  from 
the  acknowledgment  of  the  debt  by  the  defen- 
dant, or  from  other  circumstances,  that  the 
defence  would  be  for  mere  purposes  of  delay. 
Lloyd's  Banlting  Co.  v.  Ogle.  45  L.  J.,  Ex.  606  ; 
I  Ex.  D.  262  ;  34  L.  T.  584  ;  24  W.  R.  678. 

The  procedure  established  by  Ord.  XIV.  is  only 
intended  to  apply  where  there  can  be  no  reason- 
able doubt  that  a  plaintiff  is  entitled  to  judg- 
ment, and  where,  therefore,  it  is  inexpedient  to 
allow  a  defendant  to  defend  for  mere  pur])Of<es 
of  delay.  It  is  not  applicable  to  cases  in  which 
there  arc  Fcrious  questions  of  fnct  in  dispute. 
JoiH'S  V.  Stone,  63  L.  J.,  P.  C.  68  ;  [1894]  A.  C. 
122  ;  6  R.  437  :  70  L.  T.  174— P.  C. 

Liberty  to  mark  final  judgment  on  a  specially- 
indoreed  writ  will  not  be  given  where  a  difficult 
question  of  fact  or  a  difficult  question  of  law  is 
raised  by  the  defendant's  affidavit.  Crawford 
v.  GillmoT,  30  L.  R.,  Ir.  238— C.  A. 

When  there  is  "  no  fairly  arguable  point  to  be 
argued  on  behalf  of  the  defendant,"  effect  must 
be  given  to  Ord.  XIV.  r.  1.  Anglo'ltnlian  Banit 
v.  WelU,  38  L.  T.  197— C.  A. 

The  same  considerations  apply  to  a  case  under 
Ord.  XIV.  and  to  proceedings  imder  a  debtor 
summons  as  to  whether  the  latter  will  be  stayed 
without  security  pending  the  trial  of  an  action 
for  the  debt.  Jacohaoiiy  Ex  partem  PtH/^offg,  In  re, 
52  L.  J.,  Ch.  561  ;  22  Ch.  D.  315  ;  48  L.  T.  197  ; 
31  W.  R.  554. 

When  Defendant  has  a  Counter-claim.] — The 

plaintiff  specially  indorsed  the  writ  for  certain 
sums  of  money  claimed,  by  virtue  of  promissory 
notes  and  covenants,  by  way  of  a  liquidated 
amount.  Upon  the  defendant  appearing,  the 
plaintiff  took  out  a  summons  to  sign  final  judg- 
ment in  compliance  with  the  terms  of  Ord.  XIV. 
The  defendant  resisted  this  application  on  the 
ground  that  he  had  both  a  good  defence  to  the 
action  on  the  merits,  and  also  a  good  coimter- 
claim  against  the  plaintiff  : — Held,  that  the  right 
to  bring  a  counter-claim  is  not  a  right  of  course, 
but  depends  on  the  discretion  of  the  judge. 
Anglo-Italian  Bank  v.  WelU,  38  L.  T.  197— C.  A. 
If  the  counter-claim,  as  disclosed  by  the  affi- 
davits, were  sufficiently  connected  with  the  cause 
of  action,  it  might  be  set  up  as  a  defence  even  to 
a  liquidated  claim  on  a  bill  of  exchange.    lb. 

Leave,  to  Defend   TTnconditlonally.] — In  an 

action  against  a  surety  on  a  specially-indoi*scd 
writ  it  was  not  shewn  that  the  debt  had  been 
acknowledged  by  the  principal  debtor,  or  that 
particulars  had  been  furnished  to  the  defendant, 
or  that  he  had  admitted  his  liability  : — Held, 
that  the  defendant  might  reasonably  call  on  the 
plaintiff  to  prove  his  claim,  and  should  be  allowed 
to  defend  without  paying  money  into  court  or 
giving  security.  Lloyd i  Bariking  Co  t.  Ogle^ 
eupm. 

vYhen  a  writ  of  summons  is  specially  indorsed 


under  Ord.  III.  r.  6,  if  the  defendant  makes  an 
affidavit  under  Ord.  XIV.,  and  goes  beyond  the 
bare  statement  that  he  has  a  defence  on  the 
merits,  shewing  what  the  grounds  of  his  defence 
are,  and  gives  reason  for  thinking  that  the  defence 
is  substantial,  he  ought  not  to  be  compelled  to 
pay  money  into  court  as  a  condition  to  bis  being 
let  in  to  defend.  Runnacles  y.  Me^uita^  45 
L.  J.,  Q.  B.  407  ;  1  Q.  B.  D.  416  ;  24  W.  R.  558. 


Admiegion  in  Affidavit   in   aupport  of 


Motion  of  Defenee  te  Fart  of  Claim — Statute  of 
Limitatione.] — Where  the  affidavit  in  support  of 
a  motion  for  leave  to  sign  final  judgment,  under 
r.  I  of  Ord.  XIII.  for  the  amount  specially 
indorsed  on  the  writ  of  summons,  or  for  so  much 
thereof  as  the  court  should  deem  meet,  stated 
that  the  statute  of  limitations  might  be  set  up 
as  a  defence  to  part  of  the  claim  : — ^Held,  that 
the  motion  should  be  refused-  Bellmo  (^Lord)  v. 
Markey,  4  L.  R.,  Ir.  747— C.  A. 


Bill  of  Ezehange  —  Defenoe  that  Bill 


Drawn  in  Fraud  of  Defendant] — When  a  plain- 
tiff in  an  action  on  a  bill  of  exchange  alleges  that 
he  is  a  bonft  fide  holder  for  value  of  the  bill,  and 
the  defendant  in  his  affidavit  for  leave  to  defend 
alleges  that  the  bill  was  drawn  in  fraud  of  him, 
the  plaintiff  is  not  entitled  to  sign  final  judg- 
ment under  Ord.  XIV.  r.  1,  but  the  defendant  is 
entitled  to  unconditional  leave  to  defend,  for  the 
onus  of  proof  that  he  is  such  bond,  fide  holder 
for  value  of  the  bill  is  cast  upon  the  plaintiff. 
Fvlltr  y.  Alexander,  52  L.  J.,  Q.  B.  103  ;  47  L.  T. 
443. 


Where  Defendant  has  a  Set-oif.] — The 


defendant  in  an  action  for  calls,  brought  by  the 
liquidator  of  a  company  which  is  being  volun- 
tarily wound  up  under  the  Companies  Act,  1862, 
is  entitled  to  have  leave  to  defend  uncondi- 
tionally under  r.  1  of  Ord.  XIV.,  if  he  has  a 
set-off,  exceeding  the  amount  of  the  claim,  due 
to  him  from  the  company.  Groom  v.  RathboJWy 
41  L.  T.  591. 

Leave  to  Defend  Conditionally — Oooda  <<npoa 
Sale  or  Betum."] — The  defendant  received  from 
the  plaintiff  jewellery  "  upon  sale  or  return " ; 
the  defendant  delivered  it  to  a  woman  who,  with- 
out his  authority,  pledged  it,  and  he  was  unable 
to  recover  it.  The  plaintiff  thereupon  issued  a 
debtor  summons  against  the  defendant  for  the 
price  of  the  jewellery  ;  but  proceedings  upon  it 
were  stayed  without  calling  upon  the  defencLint 
to  give  security  for  the  amount  claimed.  The 
plaintiff  did  not  appeal  from  the  decision  upon 
the  debtor  summons.  Subsequently  the  present 
action  was  commenced  with  a  specially-indorsed 
writ,  and  a  master  directed,  under  Ord.  XIV., 
that  the  plaintiff  should  be  at  liberty  to  sign 
jndgment,  unless  the  defendant  paid  into  court 
the  amount  claimed  within  four  days : — Hcld» 
that  the  order  of  the  master  could  not  set  aside  ; 
for,  although,  as  the  plaintiff  had  not  appealed 
against  the  decision  upon  the  debtor  summons, 
it  might  have  been  better  to  refuse  to  entertain 
an  application  under  Ord.  XIV.,  yet  the  plaintiff 
was  otherwise  entitled  to  sign  judgment  unless 
the  condition  imposed  should  be  compltetl  with, 
the  defendant  not  setting  up  a  clear  defence 
upon  the  merits.  Ray  v.  Barker,  48  L.  J.,  Ex.' 
569  ;  4  Ex.  D.  279  ;  41  L.  T.  265  ;  27  W.  R.  745 
— C.A, 
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Vo  absolute  Bight  to  Defend  upon  bring- 
ing the  Sun  elumed  into  Conrt.]  —  Where  a 
gammons  has  been  issued  under  Ord.  XIV.,  the 
defendant,  if  he  makes  no  affidavit  of  merits,  is 
not  entitled  as  a  matter  of  right  to  defend  the 
action  upon  offering  to  bring  the  sum  claimed 
into  couit.  A  discretion  is  Tested  in  the  judge  to 
decide  whether,  upon  considering  the  other  facts 
of  the  case,  the  defendant's  offer  is  a  sufficient 
ground  for  refusing  the  plaintiff's  application. 
Crump  T.  Girendish,  49  L.  J.,  Ex.  491  ;  5  Ex.  D. 
211 ;  42  L.  T.  136  ;  28  W.  R.  562— C.  A. 

Defendant  entitled  to  Interrogate.] — In 


shewing  cause  under  Ord.  XIV.  r.  1,  why  the 
plaintiff  should  not  be  at  liberty  to  sign  final 
jndgment  notwithstanding  appearance,  it  is  suffi- 
cient if  the  defendant  shews  enough  on  his 
affidavit  to  entitle  him  to  interrogate  the  plain- 
tiff. Harrison  t.  Bottenheim^  26  W.  R.  362— 
C.A. 


facie  no  Defence — Crou-Sxamina- 


tioB  of  Deponent.] — The  defendant  filled  up  an 
application  for  shares  in  the  plaintiff  company, 
which  stated  that  1«.  per  share  was  paid  upon 
application.  This  he  did  at  the  request  of  B.  (not 
an  agent  of  the  company),  who  asked  the  defen- 
dant to  do  it  to  enable  the  directors  to  go  to 
allotment,  at  the  same  time  telling  him  that  if 
the  application  was  not  made  use  of  he  w^ould  be 
held  harmless.  The  amount  payable  upon  appli- 
cation was  paid  into  the  company's  bank,  but  not 
by  the  defendant.  The  company  now  sued  for 
unpaid  calls,  and  a  clerk  of  the  company  swore 
by  affidavit  that  a  letter  of  allotment  was  duly 
posted  to  the  defendant.  The  defendant  swore 
that  the  letter  never  was  received.  On  an  appli- 
cation by  the  company  to  sign  judgment  under 
Ord.  XIV.,  the  divisional  court  gave  the  defendant 
unconditional  leave  to  defend.  But  held,  on 
appeal,  that  on  the  authority  of  Household  Fire 
Inturanee  Co.  v.  Grant  (4  Ex.  D.  216)  this  was 
no  defence  to  the  action  if  the  letter  of  allotment 
was  posted.  As  the  defendant,  however,  desired 
to  cross-examine  the  clerk  who  swore  to  the  post- 
ing of  the  letter,  leave  was  given  to  defend  upon 
the  defendant  paying  the  amount  sued  for  into 
court.  Carta  Para  Gold  Mining  Co,  v.  Fastnedge^ 
80  W.  R.  880— C.  A. 

Short  Caose  IdBt — Payment  into  Conrt.]  — 
When  an  action  is  oixlered  to  be  tried  in  the 
short  cause  list  under  Ord.  XIV.  r.  8  (b),  a  defen- 
dant should  not,  unless  under  exceptional  cir- 
cumstances, be  ordered  to  bring  the  amount  in 
dispute  into  court.    Held  v.  Simons,  10  R.  248. 

e.  Pbacticb. 

Time  for  Application.] — If  a  plaintiff,  after 
appearance  by  the  defendant,  takes  a  deliberate 
8t^  to  have  an  action  tried  by  a  jury,  by  serving 
a  statement  of  daim,  or  notice  in  lieu  of  state- 
ment of  claim,  he  cannot  then  move  for  final 
judgment  under  Ord.  XIII.  r.  1.  Stetoartstown 
Loan  Co.  v.  Daly,  12  L.  R.,  Ir.  418. 

After  Pleading!  eloaed.]  —  After  issue 

has  been  joined  on  a  defendant's  defence,  a 
plaintiff  cannot  obtain  final  judgment  on  motion 
under  Ord.  XIII.  r.  1.  Hackett  v.  Lalor,  12 
L.  B.,  Ir.  44. 

The  writ  in  an  action  of  ejectment  was  served 
OD  10th  November ;  appearance  entered  and 
defence  delivered  on  80th  November.    After  the 


pleadings  were  closed  in  default  of  reply,  viz.  on 
15th  January,  the  plaintiff  served  notice  under 
Ord.  XIV.  The  delay  was  alleged  to  have  arisen 
through  negotiations  for  a  settlement  and  by  the 
Christmas  vacation :  —  Held,  that  the  motion 
should  be  refused.  Annaly  v.  Coniyn,  30  L.  R., 
It.  102. 


After  Defence  delivered.] — Although  the 


primary  intention  of  the  provisions  of  Ord.  XIV. 
is  that  the  plaintiff  should  make  his  application 
for  summary  judgment  as  soon  as  he  can  after 
appearance  has  been  entered,  yet  he  is  not  pre- 
cluded from  making  such  an  application  after 
defence  delivered.  In  such  a  case,  however,  he 
must  account  for  his  delay.  Mc Lardy  v.  Slateuni, 
59  L.  J.,  Q.  B.,  154  ;  24  Q.  B.  D.  504  ;  62  L.  T. 
151  ;  38  W.  R.  349. 

After  a  statement  of  claim  and  a  defence  have 
been  delivered,  the  plaintiff  cannot  move  for 
final  judgment  under  Ord.  XIII.,  r.  1.  SUgo  Ily. 
V.  Palmer,  24  L.  R.,  Ir.  58. 

Plaintiff's  Affidavit.]  —  It  Is  not  necessary 
under  Ord.  XIV.  r.  I,  that  the  affidavit  of  the 
plaintiff  should  be  made  prior  to  the  granting  of 
the  summons  calling  on  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty 
to  sign  final  judgment.  Begg  v.  Cooper,  40  L.  T. 
29  ;  27  W.  R.  224— C.  A, 

Who   may   make.] — When  a  writ   i» 

specially  indorsed,  but  the  plaintiff  is  a  corpora- 
tion, an  order  calling  upon  the  defendant  to 
shew  cause  why  final  judgment  should  not  be 
signed,  under  Ord.  XIV.  r.  1,  cannot  be  obtained, 
because  that  rule  requires  an  affidavit  to  be  made 
by  the  plaintiff  himself  as  to  his  own  belief  that 
there  is  no  defence  to  the  action  ;  and  an  affidavit 
by  the  officer  of  the  corporation  is  not  sufficient* 
Banli  of  Montreal  v.  Cameron,  46  L.  J.,  Q.  Bw 
425 ;  2  Q.  B.  D.  536 ;  36  L.  T.  415  ;  25  W.  R. 
593— C.  A.    See  now  Ord.  XIV.  r.  1. 

An  application  under  Ord.  XIV.  r.  1,  that  the 
defendant  may  be  called  upon  to  shew  cause  why 
final  judgment  should  not  be  signed,  must  be 
made  on  an  affidavit  that  in  the  plaintiff's  belief 
there  is  no  defence  to  the  action.  The  affidavit 
must  be  made  by  the  plaintiff  himself.  Frcderich 
V.  Va7tderzee,  46  L.  J.,  C.  P.  194 ;  2  C.  P.  D. 
70  ;  35  L.  T.  889  ;  25  W.  R.  389— C.  A. 

Sufficiency  and    Contents  of.]  —  On  a 

motion  for  leave  to  sign  final  judj^ment  under 
Ord.  Xill.  r.  1,  the  affidavit  in  support  of  the 
motion  must  not  only  verify  the  cause  of  action,, 
but  the  deponent  must  pledge  his  belief  that 
there  is  not  any  answer  of  any  kind  to  the  plain* 
tiff's  demand  ;  and  the  absence  of  this  averment 
is  not  supplied  by  the  fact  of  the  defendant 
making  an  affidavit  in  answer  which  shews  that 
he  has  not  any  defence  to  the  action.  Xiely  v. 
Massey,  6  L.  R.,  Ir.  446— C.  A. 

In  an  application  for  final  judgment  undei 
Ord.  XIII.  r.  1,  the  affidavit  of  the  plaintiff, 
after  verifying  the  cause  of  action,  stated  that 
the  plaintiff  was  "  advised  and  believed  that  the 
defendant  had  no  defence  on  the  merits  to  the 
action  "  : — Held,  that  the  affidavit  was  sufficient. 
Manning  v.  Moriarty,  12  L.  R.,  Ir.  372. 

Upon  an  application  to  sign  final  judgment  ozb 
a  writ,  which  was  admittedly  a  specially-indorsed 
one,  for  goods  sold  and  delivered,  the  verification 
of  the  cause  of  action  was  a  paragraph  in  the 
plaintiff's   affidavit  in  the  following  words : — 
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''^  The  defendant  herein  Is  indebted  to  me  in  the 
sum  of  24Z.  16tf.**  (being  the  amonnt  indorsed), 
**as  per  particolars  speciallj  indorsed  on  the 
writ  of  summons  herein  *' : — ^Held,  that  the  para- 
graph, coupled  with  the  indorsement,  was  suffi- 
cient to  entitle  the  plaintiff  to  judgments  Murphy 
T.  Xolan,  18  L.  B.,  Ir.  468— C.  A. 

Where  a  speciaUj-indorsed  writ  in  an  action 
against  the  drawer  of  a  dishonoured  cheque 
alleges  that  notice  of  dishonour  has  been  given, 
it  is  not  necessary  to  Terify  this  all^ation  speci- 
fically in  the  affidavit  in  support  of  an  applica- 
tion for  judgment  under  Ord.  XIV.  May  t. 
Chidley,  63  L.  J..  Q.  B.  355  ;  [1894]  1  Q.B.451  ; 
10  B.  423. 

Upon  an  application  in  an  action  on  a  dis- 
honoured bill  or  cheque,  for  leave  to  enter  judg- 
ment under  Ord.  XIV.  r.  1,  the  affidavit  suffi- 
ciently verifies  the  cause  of  action  if  it  alleges  a 
promise  to  pay,  although  it  does  not  allege  notice 
•of  dishonour,  a  promise  to  pay  operating  as  evi- 
dence either  of  notice  of  dishonour  or  of  a  waiver 
of  such  notice.  Roberts  v.  Plants  64  L.  J.,  Q.  B. 
347 ;  [1895]  1  Q.  B.  697  ;  14  B.  222  ;  72  L.  T. 
181  ;  43  W.  B.  308— C.  A. 

DaftodanVs  Affidavit  ] — ^Hearsay  evidence  is 
not  to  be  shut  out  on  such  an  application.  Nor 
is  it  necessary  that  the  defendant  should  shew  a 
good  defence  on  the  merits,  if  he  can  suggest 
some  reasonable  defence.  Harriton  v.  Bittteur 
Tieim,  26  W.  B.  362— C.  A. 

A  defendant  corporation,  not  being  able  to 
make  an  affidavit,  can  only  shew  cause  under  the 
words  "or  otherwise."  Muirhead  v.  Direct 
UnUed  States  Cable  Co.,  27  W.  B.  708. 

AilldaTits  ia  Beply.] — Upon  an  application  by 
the  plaintiff  for  leave  to  sign  judgment  under 
Ord.  XIV.  r.  3,  the  court  or  judge  may  in  its  or 
his  discretion  allow  the  plaintiff  to  file  an 
affidavit  in  reply  to  the  defendant's  affidavit. 
Dafris  v.  Sj)eHee,  1  C.  P.  D.  719  ;  25  W.  B.  229. 

Upon  application  by  the  plaintiff  for  leave  to 
■sign  final  judgment  under  Ord.  XIV.,  the  court 
or  judge  has  a  discretion  to  allow  the  plaintiff  to 
file  an  affidavit  in  reply  to  the  defendant's  affi- 
davit. Rotheram  v.  Priegt,  49  L.  J.,  C.  P.  104  ; 
41  L.  T.  558  ;  28  W.  B.  277. 

Where  the  defendant  has  filed  an  affidavit  for 
leave  to  defend,  the  plaintiff  cannot  file  a  counter- 
affidavit  by  way  of  reply  on  the  merits.  Xorth 
Central  Waggon  Co.  v.  Walrs  Waggon.  Co.,  39 
L.  T.  628. 

Upon  an  application  by  the  plaintiff  by  sum- 
mons, under  Bules  of  Court,  1875,  Ord.  XIV. 
r.  la,  for  leave  to  sign  final  judgment,  the  court 
will  allow  the  plaintiff  to  read  an  affidavit  made 
by  him  in  reply  to  the  defendant's  affidavit. 
Sirtin  v.  Orepp.  49  L.  J.,  Ch.  63  ;  13  Ch.  D.  174  ; 
41  L.  r.  522  ;  28  W.  B.  123. 

Strict  Conformity  Ifoeessary.j — In  summary 
applications  under  Ord.  XIII.,  a  strict  conformity 
with  the  provisions  of  the  order  is  indispensable. 
Kiely  v.  Mauey,  6  L.  B.,  Ir.  445 — C.  A. 

Fresh  Application  after  Beftaul  on  Technical 
4}roiudfl.] — ^A  second  application  may  be  made 
for  summary  judgment  under  Ord.  XIV.  r.  1, 
where  the  first  application  has  been  refused  upon 
the  ground  of  a  technical  defect  in  the  writ. 
Dombey  v.  Playfair,  66  L.  J.,  Q.  B.  328  ;  [1897] 
1  Q.  B.  368  ;  75  L.  T.  676— C.  A. 

Where  a  motion  is  refused   with  costs,  the 


applicant  cannot  come  in,  having  supplied  the 
defect  which  defeated  him,  and  get  a  new,  bat 
substantially  similar  motion  granted.  Kidy  v. 
Mauey,  6  L.  B.,  Ir.  445— C.  A. 

AmeBdment  of  Indorsement.] — ^Where  a  writ 
kA  summons  was  indorsed  with  admittedly  liqui- 
dated  demands,  and  also  with  a  small  sum  which 
the  defendant  alleged  was  in  the  nature  of  an 
unliquidated  claim  : — Held,  that  the  court  had 
power  to  amend  the  writ,  by  striking  out  the 
amount  of  the  alleged  unliquidated  demand,  and 
to  give  final  judgment  under  Ord.  XIII.  r.  1,  for 
the  balance.  Robinson  v.  Ralston,  8  L.  B.,  Ir. 
26— C.  A. 

On  a  motion  for  judgment,  the  plaintiff's  affi- 
davit verified  the  whole  of  the  debt  claimed  in 
the  writ  of  summons ;  but  the  defendant  having 
filed  an  affidavit  disputing  a  part  of  the  demand, 
the  plaintiff  by  an  affidavit  in  reply  and  by  his 
counsel,  admitted  that  this  part  of  the  claim 
could  not  be  sustained,  and  had  been  included  in 
the  writ  by  mistake  : — Held,  that  the  plaintif 
was  entitled  to  judgment  for  the  residue.  Mt/e 
V.  Howies,  16  L.  IL,  Ir.  12. 

A  writ  which  claims  payment  of  a  sum  which 
is  in  dispute,  besides  payment  of  a  liquidated 
demand,  is  not  specially  indorsed  so  as  to  entitle 
the  plaintiff  to  judgment  under  Ord.  XIV.  for 
the  liquidated  demand.  Clarke  v.  Berger,  36 
W.  B.  8U9. 


After  Snmmoni  taken  out.] — In  order  to 


entitle  a  plaintiff  to  enter  final  judgment  under 
Ord.  XIV.  r.  1.  the  writ  of  siunmons  must  be  a 
good  specially-indorsed  writ  under  Ord.  III.  r.  6, 
at  the  time  when  the  summons  under  Ord.  XIV. 
is  taken  out.  Where,  therefore,  the  indorsement 
on  a  writ  was  amended  after  the  issue  of  a  sam- 
mons  under  Ord.  XTV.  by  striking  out  an  unliqui- 
dated demand  : — Held,  that  there  was  no  juris- 
diction to  make  an  order  giving  the  plaintiff 
leave  to  enter  final  judgment.  Gnrney  v.  Smally 
60  L.  J.,  Q.  B.  774  ;  [1891]  2  Q.  B.  584  ;  65  L.T. 
754. 


After  Applieation    for   Judgment  dii- 


ed.] — On  a  summons  for  judgment  uncon- 
ditional leave  to  defend  was  granted  on  the 
ground  that  there  was  a  claim  for  interest  in  the 
nature  of  unliquidated  damages,  and  therefore 
the  writ  was  not  specially  indorsed.  The  plain- 
tiff amended  his  writ  by  striking  out  the  claim  for 
interest  and  took  out  a  fresh  suumions,  on  which 
he  obtained  judgment : — Held,  that  the  defen- 
dant's appearance  to  the  original  writ  most 
stand  as  an  appearance  to  the  amended  writ, 
and  that  the  defendant  having  appeared  to  a 
specially-indorsed  writ,  there  was  jurisdiction  to 
give  leave  to  enter  filial  judgment,  ffumsy  ▼• 
Small  ([  1891  ]  2  Q.  B.  584)  discussed.  P<M?toJi  ▼. 
Baird,  5  B.  129 ;  67  L.  T.  623  ;  41  W.  B.  88. 

LeaTO  to  Defend  at  to  Part  of  Claim— roim  of 
Order.] — ^When  upon  shewing  cause  against  an 
application  for  leave  to  sign  final  judgment 
under  Old.  XIV.,  the  defendant's  affidavit 
admits  part  of  the  claim  to  be  due,  and  discloses 
a  defence  upon  the  merits  as  to  the  residue,  there 
is  no  power  under  r.  4  to  require  the  defendant 
to  pay  to  the  plaintiff  the  amount  admitted  to 
be  due  as  a  condition  of  being  idlowed  to  defend 
as  to  the  residue.  The  proper  order  is  that  the 
plaintiff  have  judgment  for  the  amount  admitted ; 
the  defendant  to  be  at  libertv  to  defend  as  to  the 
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residae.     JDennu  t.  Seymour,  4  Ex.  D.  80 ;  42 
L.  T.  31 ;  27  W.  E.  476. 

*< Ho  Order" — ^TiiiiA  for  Deliyery  of  Defence.] 
— ^A  defendant  having  entered  an  appearance 
reqairing  a  statement  of  claim,  the  plaintiff 
moved,  in  yacation,  for  final  judgment  under 
Ord.  XIII.,  and  the  judge  made  *'  no  rule  *'  on 
the  motion,  no  special  time  being  limited  for  the 
deliv^y  of  the  defence : — Held,  that,  after  the 
lapse  of  eight  days  from  the  termination  of  the 
Tscation,  the  plaintiff  might  sign  judgment  bj 
default  without  deliyering  a  statement  of  claim, 
or  notice  in  lieu  thereof.  Roe  t.  Langford,  10 
L.  B^  It.  108. 

Bight  to  Betum  of  the  Money  paid  into  Conrt.] 
— ^If  a  defendant,  fulfilling  the  condition  of  an 
order  under  Ord.  XIV.  r.  6,  by  which  he  was 
allowed  to  defend  an  action,  has  brought  money 
into  court,  and  the  final  judgment  of  a  divisional 
ooort  be  i^terwards  entered  for  him,  he  is  there- 
upon entitled  to  the  return  of  the  money, 
although  notice  of  appeal  against  the  judgment 
may  have  been  given  by  the  plaintiff.  TorJukire 
Banking  Co.  v.  Beatson,  4  C.  P.  D.  213  ;  41  L.  T. 
92 ;  27  W^.  B.  914.  See  Bird  Y.  Barstow,  ante, 
col.  209. 

Appeal  to  Conrt  of  AppeaL] — An  order  giving 
a  pl^ntiff  leave  to  sign  final  judgment  under 
Old.  XIV.  r.  1,  is  an  interlocutory  order,  and 
an  appeal  from  such  order  must  therefore  be 
brought  to  the  court  of  appeal  within  twenty- 
one  days.  Standard  Blseount  Co,  v.  La  ChroMge, 
47  L.  J.,  C.  P.  3  ;  3  C.  P.  D.  67  ;  37  L.  T.  372  ; 
26  W.  B.  25— C.  A. 

Matters  of  Aooonnts — Conrse  to  be  adopted.] 
— In  a  question  of  account  a  judge  at  chambers 
is  not  justified  in  making  an  order  under  Ord. 
XIV.  r.  1,  refusing  a  defendant  leave  to  defend 
except  upon  condition  of  finding  security  or 
paying  money  into  court.  The  right  course  to 
adopt  in  such  a  case  is  to  allow  judgment  to  be 
signed  as  an  additional  security  for  any  amount 
found  to  be  due  on  taking  the  account,  without 
power  to  issue  execution  otherwise  than  by  leave 
of  the  court ;  and  this  should  be  done  on  the 
terms  of  the  plaintiff  consenting  to  an  account 
being  taken  at  once.  WalliTigfard  v.  Muttial 
Society,  50  L.  J.,  Q.  B.  49  ;  5  App.  Gas.  685 ;  43 
L.  T.  258  ;  29  W.  B.  81— H.  L.  (E.) 

Payment  into  Conrt  with  Denial  of  Liability 
— Beenred  Creditorf.1  —  Where  money  is  paid 
into  court  by  a  defendant  under  Ord.  XXII.  r.  6, 
of  the  Bules  of  the  Supreme  Coart,  1883,  with  a 
defence  denying  liability,  and  on  the  defendant's 
subsequent  'bankruptcy  his  trustee  admits  the 
plaintifTs  claim  either  in  part  or  in  full,  the 
plaintiff  is  to  that  extent  a  secured  creditor  in 
respect  of  the  money  so  paid  into  court.  Gordon, 
In  re,  Naralchand,  Ex  parte,  66  L.  J.,  Q.  B. 
768 ;  [1897]  2  Q.  B.  516 ;  46  W.  B.  31 ;  4 
Hanson,  141. 

Leave  to  sign  Judgment  —  Judgment  not 
signed  or  entered — Judgment  Creditor  —  Fri- 
erity.] — ^An  order  under  Ord.  XIV.  r.  1,  giving 
liberty  to  sign  final  judgment  for  the  amount 
claimed  by  the  writ  of  summons,  is  not  equiva- 
lent to  signing  or  entry  of  judgment  so  as  to 
give  a  judgment  creditor's  right  of  priority  to  a 
plaintiff  who  has  failed  to  follow  up  the  order  by 


signing  judgment  under  Ord.  XLI.  Oumey, 
In  re,  Clifford  v.  Gurney,  66  L.  J.,  Ch.  32 ;. 
[1896]  2  Ch,  863  ;  75  L.  T.  332  ;  45  W.  B.  92. 


VII.  DISCONTINUANCE  AND  WITH- 
DRAWAL OF  DEFENCE. 

&e  B.  S.  C,  1883,  Ord.  XXVI. 

a.  Di^coTitinuaTice. 

1.  Generally,  218. 

2.  Costs,  223. 

"b.  Withdrawal  of  Defence,  225. 

a,  DlBOONTINUAKCE. 
1.  Ghenerally. 

After  Entry  of  Action  for  Trial.] — Bulcs  of 
Supreme  Court,  1875,  Ord.  XXlII.r.  1,  do  not 
entitle  a  plaintiff  to  dismiss  his  action  after  it 
has  been  entered  for  triaL  Matthews  v.  Antrolmty 
49  L.  J.,  Ch.  80. 

After  Hotiee  of  Appeal.] — ^A  plaintiff  gave 
notice  of  ap[>eal  from  the  refusal  of  an  injunc- 
tion. Shortly  afterwards  the  plaintiff's  solicitors- 
wrote  to  the  defendants*  solicitors  to  withdraw 
the  notice  of  appeal.  Two  days  after  this  the- 
plaintiff*s  solicitors  gave  the  defendants*  solici- 
tors notice  of  discontinuance  of  the  action.  The 
defendants*  solicitors  declined  to  consent  to  the 
withdrawal  of  the  appeal  except  on  terms  to- 
which  the  plaintiff's  solicitors  dia  not  agree,  and 
the  appeal  came  on  in  its  turn  : — Held,  that  the 
discontinuance  of  the  action  put  an  end  to  the 
appeal,  and  that  no  order  could  be  made  except 
to  strike  it  out  of  the  paper.  Conybeare  v.  Leioiey 
13  Ch.  D.  469  ;  28  W.  B.  330— C.  A. 

After  Yerdiet.] — After  a  general  verdict  for 
the  defendant,  the  plaintiff  could  not  discontinue. 
Ooodenough  v.  Buttler  or  Beettlee,  2  C.  M.  &  B. 
240  ;  3  D.  P.  C.  751 ;  1  Gale,  163 ;  5  Tyr.  793  ;  4 
L.  J.,  Ex.  223. 

Discontinuance  was  not  allowed  after  a  special 
verdict,  in  order  to  adduce  fresh  proof  in  contra* 
diction  of  the  verdict.  Roe  d.  Oray  v.  Oray,  2" 
W.  BL  815. 

In  ordinary  cases  the  court  would  not  grant 
leave  to  a  plaintiff  to  discontinue  where  a  ver- 
dict had  been  found  against  him,  and  was  not 
speciaL     Yowng  v.  JSichene,  6  Q.  B.  606. 

After  Judgment.]  —  After  judgment  for  a 
defendant  on  demurrer  to  one  of  several  counts, 
the  plaintiff  took  out  a  side  bar  rule  to  discon- 
tinue the  action  generally.  The  defend»it*a 
costs,  not  of  the  demurrer  only,  under  3  &  4  Will. 
4,  o.  42,  s.  34,  but  of  the  whole  action,  were 
taxed  on  the  rule  to  discontinue,  treating  that 
rule  as  the  termination  of  the  action,  and  were 
received  by  the  defendant*8  attorney  as  the 
defendant's  costs  "on  discontinuance  of  the 
action.*'  Judgment  was  entered  up  on  the 
record  for  the  defendant  on  the  first  count  only  : 
— Held,  that  the  discontinuance,  being  after 
judgment  without  leave  of  the  court,  was  irregu* 
lar,  and  that  the  judgment  was  also  irregular,  and 
the  judgment  was  set  aside  without  costs.  Benioj^ 
V.  PolUnghome,  16  M.  &  W.  8. 

After  Deoree.] — ^After  a  decree  merely  direct* 
ing  accounts  and  inquiries,  a  bill  may  be  dis- 
missed on  further  consideration.  Barton  v. 
BaHon,  3  Kay  &  J.  512  ;  3  Jur.  CN.S.)  808. 

After  a  decree  or  decretal  order  not  directing 
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inquiries  merely  has  been  made,  the  bill  cannot 
•be  dismissed.  Bluck  v.  Cblntighi,  9  Sim.  511 ; 
8  L.  J.,  Ch.  89.    See  Cases  infra. 

Where  for  any  reason  the  execution  of  a  final 
decree  of  the  court  in  a  suit  fails,  or  is  set  aside, 
and  the  proceedings  as  regards  that  execution 
are  taken  off  the  £e,  the  whole  suit  is  not  dis- 
■continued  thereby.    iSingh  y.  Singh,  9  L.  T.  129. 

By  Consent] — After  decree  for  an  account, 
the  bill  cannot  be  dismissed  even  with  consent ; 
but  the  proper  order  is  to  stay  all  the  proceed- 
ings.   JE^g  V.  Devey,  11  Beav.  221. 

Dismissal  of  bills  in  which  executors  and 
trustees  are  parties  may  be  by  consent,  but  not 
upon  terms  of  an  agreement  between  the  parties, 
unless  the  court  has  heard  and  sanctioned  such 
terms.     Warwick  v.  Com,  9  Hare  (App.)  xiv. 

After  decree,  the  bill  cannot  be  dismissed  by 
consent;  but  an  arrangement  for  disposing  of 
the  fund  in  court  may  have  effect,  by  consent, 
on  further  directions.  Zashley  v.  Mogg,  11  Yes. 
€02. 

Semble,  after  a  decree  has  been  pronounced 
by  the  court,  an  order  to  dismiss  the  bill  will 
not  be  made,  e^en  by  consent.  Mayliew  y. 
Brittingham,  %1j.J,,  Ch.  89. 

A  bill  cannot  be  dismissed  by  agreement  of 
the  parties ;  some  step  in  court  must  be  taken 
for  that  purpose.  Rowe  y.  Wood,  1  Jac.  &  Walk. 
545  ;  21  B.  R.  179. 

Bill  dismissed  without  costs,  upon  motion, 
liaving  been  filed  under  a  mistake,  under  which 
both  plaintiffs  and  defendants  were  at  the  time. 
BrouglUon  v.  Lashmar,  5  Myl.  &  C.  136. 

The  court,  upon  a  petition  to  enforce  an 
agreement  entered  into  by  the  parties  to  the 
<»u8e,  after  the  cause  was  at  issue,  to  compro- 
mise the  suit,  refused  to  dismiss  the  bill,  or  to 
stay  the  proceedings  in  the  cause.  Askew  y. 
Millingtoji,  9  Hare,  65 ;  20  L.  J.,  Ch.  508 ;  15 
Jur.  532. 

A  bill  containing  reflections  on  a  party 
-ordered  by  consent  to  be  taken  off  the  file. 
Clifton  V.  Bentall,  9  Beav.  105. 

Bill  and  answer  allowed  to  be  taken  off  the 
file  by  consent  of  plaintiff  and  defendant.  Tre- 
niaine  v.  Tremaine,  1  Vern.  189.  S.  P.,  Arnold 
y.  Hardwicke,  7  Sim.  343  ;  4  L.  J.,  Ch.  152. 

Bill  taken  off  the  file  by  consent.  Walton  y. 
Broadhent,  3  Hare,  334. 

A  bill  containing  offensive  statements  ordered, 
by  consent,  to  be  taken  off  the  file.  Jeioin  v. 
Taylor,  6  Beav.  120  ;  11  L.  J.,  Ch.  397. 

Snffloiency  of  IfoUoe.] — ^A  written  notice  by 
plaintiff's  solicitors,  "  We  are  instructed  to  pro- 
ceed no  further  with  the  action,"  is  a  sufficient 
notice  of  discontinuance  within  Ord.  XXllI.  r.  1. 
The  Pommerania,  48  L.  J.,  P.  55  ;  4  P.  D.  196  ; 
39  L.  T.  642. 

In  an  action  for  an  injunction  and  damages 
the  defence  denied  liability,  but  a  sum  was  paid 
into  court  in  respect  of  the  claim  for  damages. 
The  plaintiff  accepted  the  sum  in  satisfaction  of 
his  daim  for  damages  and  informed  the  defen- 
dants in  writing  that  he  should  discontinue  the 
action,  take  the  money  out  of  court,  and  tax  his 
costs  : — Held,  that  the  plaintiff's  letter  was  not 
a  notice  of  discontinuance  so  as  to  entitle  the 
defendants  to  their  costs  under  Ord.  XXXI.  r.  1. 
Moon  V.  Dickinson,  63  L.  T.  371  ;  38  W.  B.  278. 

What  amounts  to — Amendment  of  Claim — 
Tregh  Cause  of  Action  set  up.] — The  plaintiff, 


by  his  statement  of  claim,  alleged  that  he  was 
the  proprietor  of  the  copyright  in  a  design 
representing  an  infant  asleep  upon  a  pillow, 
which  was  duly  registered  by  him  in  1879,  and 
that  the  defendant  had  infringed  such  copyright, 
and  he  claimed  an  injunction  to  restrain  the 
defendant.  The  design  was  registered  xmder  the 
Fine  Arts  Copyright?  Act,  1862.  The  defendant 
delivered  a  defence  in  which  he  alleged  that,  for 
certain  reasons  connected  with  registration, 
which  he  stated,  the  plaintiff  was  not  the  pro- 
prietor of  the  copyright  in  the  design,  and  that 
the  action  was  not  sustainable.  The  plaintifiE 
thereupon  amended  his  claim  by  striking  oat 
the  paragraph  which  alleged  that  he  was  the 
proprietor  of  the  cop3rright  in  a  design,  and 
substituting  a  statement  that,  in  1870,  he  caused 
to  be  registered  at  Stationers*  Hall  a  certain 
book,  of  which  a  subsequent  edition  was  pub- 
lished, in  which  was  contained  a  drawing  repre- 
senting an  infant  asleep  upon  a  piUow.  The  book 
was  registered  under  the  Copyright  Act,  1842. 
More  than  eight  days  after  the  delivery  of  the 
amended  statement  of  claim  the  defendant  moved 
that  the  plaintiff  might  be  ordered  to  pay  the 
costs  of  the  action  up  to  the  time  of  the  delivery 
of  such  amended  pleading,  and  also  the  costs  of 
the  motion,  and  that  the  action  might  be  stayed 
until  the  payment  of  all  such  costs.  He  con- 
tended that  what  had  been  done  by  the  plaintiff 
amounted  to  a  discontinuance  of  his  original 
action  and  the  commencement  of  a  new  one : — 
Held,  that  the  motion  was  altogether  irregular, 
and  must  be  refused  with  costs,  as  the  proper 
course  was  for  the  defendant  to  have  moved, 
under  Ord.  XXVIII.  r.4,  within  eight  days  after 
the  delivery  of  the  amended  pleading  for  a 
disallowance  of  the  amendment,  or  aUowanoe 
thereof  subject  to  terms  as  to  costs  or  otherwise, 
provision  for  the  costs  of  such  amendments  being 
made  by  r.  13  of  the  same  order.  Bourns  v» 
Coulter,  53  L.  J.,  Ch.  699  ;  60  L.  T.  821. 


Pa]rment  into   Court   with  Denial  of 


Liability — Coita.] — In  an  action  for  breach  of 
contract,  in  which  the  plaintifb  alleged  several 
distinct  breaches,  the  defendants,  while  denying 
all  liability,  paid  into  court  in  the  alternative  a 
sum  by  way  of  satisfaction  of  one  alleged  breach. 
The  pjaintifb  took  out  the  sum  so  paid  in,  and 
gave  notice  that  they  accepted  the  same  in  fall 
satisfaction  of  the  causes  of  action  in  the  state- 
ment of  claim  mentioned : — Held,  that  what  the 
plaintiff  had  done  was  equivalent  to  a  discon- 
tinuance, that  they  were  entitled  to  tax  their 
costs  under  Ord.  XXII.  r.  7,  and  that  it  was  not 
necessary  for  them  also  to  give  notice  of  discon- 
tinuance under  Ord.  XXVI.  r.  1.  Mclllwraith 
y.  6heen,  54  L.  J.,  Q.  B.  41 ;  14  Q.  B.  D.  766 ; 
62  L.  T.  81— C.  A. 

Two  Actions.] — An  action  and  a  suit  in 

equity  having  been  commenced  for  the  same 
cause,  after  issue  joined  and  notice  of  trial  in  the 
action,  an  order  was  made  in  chancery  that  the 
plaintiff  should  elect.  He  elected  to  proceed  in 
equity,  and  the  record  was  withdrawn  at  nisi 
prius.  An  order  was  afterwards  made  in  chancery 
in  favour  of  the  plaintiff,  and  directing  the  defen- 
dant to  pay  the  costs  of  the  action.  On  appeal 
It  was  ordered  that  this  direction  be  omitted, 
and  the  defendant  be  at  liberty  to  proceed  at 
law.  The  defendant  then  obtained  a  judge's 
order,  "  that  the  plaintiff  do  pay  the  defendant 
his  taxed  costs  of  the  action,  the  plaintiff  having 
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elected  to  proceed  in  equity  " : — Held,  that  this 
order  was  enxineous,  as  there  had  been  nothing 
that  amounted  to  a  discontinuance  of  the  action, 
the  defendant's  remetly,  if  any,  being  in  chancery. 
Simpson,  v.  Sadd,  16  C.  B.  26  ;  3  C.  L.  R.  817 ; 
24  L.  J.,  C.  P.  156  ;  1  Jur.  (N.S.)  736. 

In  cross  actions,  an  order  had  been  drawn  up 
bv  consent  that  one  of  the  actions  should  abide 
the  event  of  the  other.  Before  the  first  came  on 
for  trial,  it  was  discontinued  on  account  of  the 
death  of  a  material  witness : — Held,  upon  an 
application  to  have  judgment  entered  in  the 
second  action,  that  the  court  could  not  hold  this 
discontinuance  to  be  such  an  event  of  the  first 
action  as  to  justify  plaintiffs  obtaining  judg- 
ment in  the  second  action.  Rawlingt  y.  Begejifi 
Canal  Co.,  15  L.  T.  281. 

Validity  of  ITotioe — « Frooeedings  taken  in 
Action  after  Beceipt  of  Defence.''] — By  Ord. 
XXVI.  r.  I,  the  plaintiff  may  at  any  time  after 
the  receipt  of  the  defendant's  defence,  ^*  before 
taking  any  other  proceeding  in  the  action  (save 
any  interlocutory  application),by  notice  in  writing 
wholly  discontinue  his  action  against  all  or  any 
of  the  defendants."  In  an  action  by  the  holder 
against  the  acceptor  and  the  drawer  of  a  bill  of 
exchange,  the  acceptor  paid  money  into  court 
in  satisfaction  of  the  claim,  while  the  drawer 
delivered  a  defence  denying  liability,  and  set  up 
a  counter-claim.  The  plaintiff,  after  receipt  of 
the  defence,  paid  into  court  the  amount  or  the 
counter-claim,  and  took  out  of  court  the  amount 
paid  in  by  the  acceptor,  and  then  gave  the 
drawer  notice  of  discontinuance : — Held,  that  the 
plaintiff  had  not  "  taken  any  proceeding  in  the 
action  after  receipt  of  the  defence  "  such  as  to 
prevent  him  from  giving  notice  of  discontinuance. 
Spincer  v.  WatU,  58  L.  J.,  Q.  B.  383  ;  23  Q.  B.  D. 
350 ;  61  L.  T.  711 ;  37  W.  R.  676— C.  A. 

Against  some  Defendants  only.] — ^Where  a  suit 
becomes  useless  against  a  particular  defendant, 
it  is  a  laudable  course  for  the  plaintiff  to  dismiss 
the  bill  against  him,  and  he  may  incur  censure  if 
he  brings  the  suit  to  a  hearing  without  doing 
this.  Wright  v.  Barlow,  5  De  G.  &  Sm.  43  ;  16 
Jur.  1149. 

In  an  action  against  several  defendants  a  notice 
wholly  discontinuing  the  action  as  against  some 
of  the  defendants  is  irregult^,  and  will  be  set 
aside.  The  proper  course  for  the  plaintiff  to 
adopt  is  to  obtain  leave  to  withdraw  his  cause  of 
complaint  as  against  such  defendants.  A  plain- 
tiff is  entitled,  under  Ord.  XXII.  r.  1,  by  leave 
of  the  court  or  a  judge,  to  discontinue  his  action 
wholly  so  {far  as  some  of  the  defendants  are  con- 
oerued,  and  to  strike  out  such  defendants  &om 
the  statement  of  claim,  where  the  causes  of  action 
against  such  defendants  are  in  t^e  idtemative, 
and  distinct  from  the  causes  of  action  alleged 
against  the  remaining  co-defendants.  Carlisle  v. 
Bdfast  UnUm,  10  L.  B.,  Ir.  86. 

Hot  a  Stay  of  Prooeedings.] — ^A  rule  to  discon- 
tinne  is  not  a  stay  of  proceedings.  Beeton  or 
Baker  V.  Jupp  or  Oupp,  16  M.  &  W.  149 ;  3 
B.  &L.  474  ;  16  L.  J.,  Ex.  120 ;  10  Jur.  646. 

EflMt  of— Upon  a  Covnter-elaim.] — By  discon- 
tinuing an  action  after  a  counter-claim  has  been 
deUvered,  a  plaintiff  cannot  put  an  end  to  it  so  as 
to  prevent  the  defendant  from  enforcing  against 
him  the  causes  of  action  contained  in  the  counter- 
claim,     Vavasseur   t.  Krupp  (15  Ch.  D.  47^ 


overruled.  McGowan  v.  Middleton,  52  L.  J., 
Q.  B.  356  ;  11  Q.  B.  D.  464  ;  31  W.  R.  835— C.  A. 

A  counter-claim  is  not  equivalent  to  a  separate 
action.  Where,  therefore,  a  defendant  has 
delivered  a  defence  and  counter-claim,  and  the 
plaintiff  then  discontinued  his  action,  the  defen- 
dant cannot  proceed  with  his  counter-claim. 
Vavasseur  v.  Xrvj?p,  16  Ch.  D.  474 ;  28  W.  R. 
366. 

An  action  commenced  in  the  high  court  can- 
not be  sent  down  for  trial  in  a  county  court 
under  s.  65  of  the  County  Courts  Act,  1888,  where 
the  plaintiff  has  discontinued,  and  only  a  counter- 
claim by  the  defendant  remains  to  be  tried.  Reg. 
V.  CHty  of  London  Court  Judge,  60  L.  J.,  Q.  B. 
575  ;  [1891]  2  Q.  B.  71 ;  64  L.  T.  869. 


On   Undertaking  as  to  Damages.] — A 


plaintiff  who  had  given  an  undertaking  as  to  the 
damages  discontinued  his  action  : — Held,  that 
the  court  would  nevertheless  direct  a  reference  as 
to  damages.  Newcomen  v.  Coulson,  47  L.  J.,  Ch. 
429 ;  7  Ch.  D.  764  ;  38  L.  T.  275  ;  26  W.  R.  350. 


Supplemental  Action.] — ^An  action  can- 


not be  treated  as  supplemental  to  an  action  that 
has  been  discontinued.  United  Telejfltojie  Co,  v. 
Tasker,  69  L.  T.  852. 

Leave  to  discontinue — Facts  fonnd  by  Arbi- 
trator.]— After  an  action  had  been  referred  to  an 
arbitrator  to  state  a  special  case,  and  he  had  in 
the  case  found  the  facts  with  regard  to  all  but  a 
very  small  portion  of  the  claim  in  the  defendant's 
favour,  the  pl^tiff  applied  under  Ord.  XXIII. 
r.  1,  for  leave  to  discontinue  the  action  : — Held, 
that  leave  ought  not  to  be  granted.  Stahlschmidt 
V.  Wal/ord,  48  L.  J.,  Q.  B.  348  ;  4  Q.  B.  D.  217  ; 
40  L.  T.  194  ;  27  W.  R.  412. 


By  some  Plaintiff's  only.] — Motion  by 


some  of  several  plaintifb  to  have  oill  dismissed 
against  them  with  costs  granted  on  terms.  Hoi- 
kirk  v.  HolUrh,  4  Madd.  50. 

Bill  dismissed  by  one  co-plaintiff  as  to  himself 
with  costs  without  the  consent  of  the  other. 
LangdaU  v.  \LangdaXe,  13  Ves.  167.  And  see 
Lloyd  V.  Wingfield,  1  Hog,  192. 

If  several  plaintifb  join  in  instituting  a  suit, 
one  of  them  will  not  be  allowed  to  withdraw  fix>m 
the  prosecution  of  it  unless  he  makes  out,  to  the 
satisfaction  of  the  court,  that  it  is  not  consistent 
with  prudence  to  prosecute  the  suit  further. 
Jeffcoat  Y.  Jeff  coat,  3  L.  J.  (0.8.)  Ch.  45. 


Test  Action.] — ^When  an  action,  which 


had  been  made  a  test  action  (for  the  purpose  of 
deciding  the  rights  of  the  plaintifb  in  a  number 
of  similar  actions  against  the  same  defendants), 
came  on  for  trial,  the  plaintiff  declined  to  pro- 
ceed, on  the  ground  that  he  was  not  in  a  fit  state 
of  health  to  attend  and  be  examined  as  a  witness. 
On  a  previous  occasion  he  had  moved  for  and 
obtained  a  postponement  of  the  trial  on  the 
groundof  his  ill-health.  A  week  before  the  trial 
an  application  by  the  plaintiff  in  chambers  to 
stay  all  proceedings  in  the  action  had  been 
refused  on  the  ground  that  the  plaintiff  was  not 
dominus  litis,  but  a  trustee  for  the  plaintiffs  in 
the  other  actions.  At  the  trial  the  plaintiff  asked 
for  a  postponement,  or  that  an  order  of  discon- 
tinuance might  be  made  under  Ord.  XXIII.  r.  1 : 
— Held,  that  the  court  could  not  regard  the 
rights  of  the  plaintiffs  in  the  other  actions,  but 
must  act  as  if  the  plaintiff  had  not  appeared  at 
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the  trial,  and  must  dismiss  the  action  with  costs. 
BoUnton  v.  Cliadunck,  47  L.  »T.,  Ch.  607;  7 
Ch.  D.  878  ;  38  L.  T.  416  ;  26  W.  R.  556. 

In  that  class  of  cases  in  which,  to  avoid  multi- 
plicity of  suits,  one  person  is  allowed  to  sue  on 
behalf  of  himself  and  all  others  in  the  same 
interest,  the  plaintiff  cannot  dismiss  his  bill  after 
a  decree,  because  such  a  decree  not  only  provides 
for  the  rights  of  himself  but  of  all  others  who 
choose  to  come  in  and  take  the  benefit  of  it,  but 
the  rule  only  applies  to  suits  in  which  a  decree 
has  been  pronounced.  White  ▼.  Weittneath 
(Lor£),  Beat.  177. 

d.  Costs. 

JurisdiotioiL.] — In  an  application  by  the  plain- 
tiff to  have  all  proceedings  stayed  in  the  action, 
the  defence  having  been  admitted,  the  judge 
made  an  order,  under  Ord.  XXYI.  r.  1,  that  all 

Eroceedings  should  be  stayed,  each  pirty  to  bear 
is  own  costs,  except  such  as,  in  the  opinion  of 
the  master  to  whom  the  matter  was  referred  for 
taxation,  were  occasioned  by  any  proceedings 
unnecessarily  taken  by  the  plaintiff : — Held,  that 
the  judge  had  jurisdiction  to  make  such  an  order ; 
and  that  it  was  no  delegation  of  his  discretion  to 
the  master  to  do  so.  Mtisman  v.  Boret^  66  L.  T. 
171  ;  40  W.  fi.  352. 

Upon  an  application  by  a  plaintiff  for  leave 
under  Ord.  XXVI.  r.  1,  to  discontinue  an  action, 
the  court  or  judge  has  no  jurisdiction  to  make 
the  defendant  pay  any  costs  of  a  defence  which, 
if  undisputed,  or  if  it  had  been  found  in  the 
defendant's  favour,  would  have  prevented  the 
plaintiff  from  maintaining  his  action.  Where  a 
court  or  judge  is  expressly  given  a  discretion  as 
to  costs,  the  exercise  of  such  discretion  cannot  be 
delegated.    Zambton  v.  Parhins(m^  35  W.  B.  545. 

Pauper.] — Pauper  shall  not  dismiss  without 
costs.    Pearson  v.  Belsher,  3  Bro.  C.  C.  87. 

Defendant  rendering  Action  oselesB.] — Order 
made  on  the  motion  of  the  plaintiff  to  dismiss  his 
bill  without  costs,  the  defendant  having,  by  his 
own  act,  rendered  the  suit  useless.  Knox  v. 
Brown,  1  Cox,  359 ;  2  Bro.  C.  C.  186. 

Effect  of  Payment  into  Court  by  Defendant.] 
— On  a  summons  under  Ord.  XIV.  for  the  pay- 
ment of  a  sum  of  money,  the  master  ordered  the 
defendant  to  pay  money  into  court  as  to  part  of 
the  claim,  and  gave  leave  to  defend  as  to  the 
remainder.  Af t«r  issue  joined,  the  plaintiff  dis- 
continued the  action.  The  taxing  master  gave 
the  defendant  the  whole  costs  of  the  action  from 
the  beginning.  On  appeal  for  review  of  taxation : 
— Held,  that  the  costs  were  not  governed  by 
Ord.  XXVI.  r.  1,  but  were  in  the  discretion  of 
the  court  under  Ord.  LXV.  r.  1,  and  that  the 
plaintiff  was  entitled  to  his  costs  up  to  the  time 
of  payment  into  court.  Langridge  v.  Campbell 
(2  Ex.  D.  211)  distinguished.  Suckling  y.  Qabb, 
36  W.  B.  175. 

Originating  Motion.] — ^When  the  proprietor  of 
a  trade-mark  is  served  with  an  originating  notice 
of  motion  to  remove  the  mark  from  the  register 
and  afterwards  receives  a  notice  of  discontinu- 
ance, he  is  entitled  to  apply  in  court  for  the  costs 
of  the  motion.  DyaorCs  Trade-marky  In  re,  65 
L.  T.  488. 

Defendant's  Administratrix  appearing.] — A 

defendant  having  died  after  issue  joinea  and 


notice  of  trial  given,  a  suggestion  of  his  death 
was  made,  and  his  administratrix  appeared  and 
pleaded  to  the  suggestion.  The  plaintiff  after- 
wards applied  to  a  judge  for  leave  to  discontinue 
on  payment  of  the  costs  of  the  pleas  to  the 
suggestion,  but  the  judge  made  the  usual  order, 
on  payment  of  full  costs  : — Held,  that  the  order 
was  right,  for  that  s.  138  of  the  Common  Law 
Procedure  Act,  1852,  put  the  administratrix  in 
the  same  position  as  if  she  had  been  the  original 
defendant  in  the  action.  Benge  v.  Swaine  or 
Page,  15  C.  B.  784  ;  2  C.  L.  B.  1382 ;  23  L.  J. 
C.  P.  182. 

What  Costa  allowed.] — On  the  disoontinuance 
of  an  action,  the  costs  of  all  work  in  preparing, 
briefing,  or  otherwise,  relating  to  affidavits  or 
pleadings,  are  allowed,  provided,  in  the  opinion  of 
the  taxing  master,  such  work  has  not  been  pre- 
maturely done.  Harrison  v.  Leutner,  60  L.  J., 
Ch.  264  ;  16  Ch.  D.  559 ;  44  L.  T.  331  ;  29  W.  R. 
393. 

By  Ord.  LXV.  r.  27,  special  allowances  in  re- 
spect of  (sub-r.  9)  **such  just  and  reasonable 
charges  and  expenses  as  appear  to  have  been 
properly  incurred  in  procuring  evidence  "  shall 
apply  to  all  taxations  in  the  supreme  court : — 
Held,  that  under  this  rule  a  master  had  a  dis- 
cretion to  allow  charges  and  expenses  properly 
incurred  by  the  defendant  in  procuring  evidence 
where  the  plaintiff,  having  given  no  notice 
of  trial,  subsequently  discontinued  the  action. 
Windham  v.  Sainton,  57  L.  J.,  Q.  B.  519 ;  21 
Q.  B.  D.  199  ;  36  W.  B.  832. 

When  a  plaintiff  in  an  action,  after  succeeding 
in  an  interlocutory  application,  the  costs  of  which 
are  made  costs  in  the  cause,  gives  notice  of  dis- 
continuance of  the  action,  under  Ord.  XXIII., 
the  defendant  is  entitled  to  his  costs,  including 
the  costs  of  such  application.  Tfte  St.  Olafi  46 
L.  J.,  P.  74  ;  2  P.  D.  113  ;  36  L.  T.  30. 

If  the  plaintiff  discontinued  before  giving 
notice  of  trial,  the  defendant  was  not  under  any 
circumstances  entitled  to  any  of  the  costs  of 
preparing  for  trial,  and  therefore  not  to  instruc- 
tions for  brief.  Cooper  v.  Boles,  5  H.  &  N.  188  ; 
29  L.  J.,  Ex.  141  ;  6  Jur.(N.8.)  150,  256;  1  L.  T. 
802 ;  8  W.  R.  182.  S.  P.,  Boe  d.  Postlethwaite  v. 
Neale,  2  M.  &  W.  732  ;  6  D.  P.  C.  166. 

The  defendant's  costs  of  "  preparing  for  trial " 
could  not  be  allowed  where  a  plaintiff  discon- 
tinued before  notice  of  trial,  even  though  liberty 
had  been  reserved  to  the  plaintiff  under  a  judge's 
order  to  set  down  the  cause  for  trial  before  issue 
joined  and  a  special  jury  had  been  struck.  Curtie 
V.  PlaU,  16  C.  B.  (N.8.)  465  ;  33  L,  J.,  C.  P.  255 ; 
10  Jut.  (N.S.)  823  ;  10  L.  T.  383. 

Examination   of   Witnesses.] — In    an 

action  on  a  marine  insurance  policy,  owing  to  the 
plaintiffs  delay  in  complying  with  an  onjer  for 
production  of  papers,  the  defendant  did  not  plead 
until  a  year  after  declaration.  Meanwhile,  to 
save  expense,  the  defendant  examined  witnesses 
before  the  master,  under  1  WilL  4,  c.  22,  s.  4. 
The  defendant  pleaded  unseaworthiness,  &c.,  and 
paid  25Z.  into  court  on  the  money  counts  for  the 
premium.  The  plaintiff  took  the  money  out  of 
court,  and  joined  issue  on  the  other  pleas,  but 
afterwards  discontinued  : — ^Held,  that  the  defen- 
dant was  entitled  to  the  costs  of  the  witnesses 
examined  before  the  master,  as  incurred  before 
instinictions  for  plea,  within  B^.  Gen.  H.  T.  1853, 
K.  12.  Previte  v.  Adelaide  Fire  and  Marine 
Insurance  Co.,  32  L.  T.  768. 
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Improper  Joinder  of  Defendants.]— A  cause 
was  referred,  and  the  arbitiator  stated  the  facts 
speciallj  on  his  award  for  the  opinion  of  the  court. 
On  the  matter  coming  on  tor  argument,  the 
pUuntifiB  being  advised  that  one  of  the  defendants 
was  improperly  joined  in  the  action,  the  court 
pennitted  them  to  discontinue  on  payment  of 
the  costs  of  the  cause  (no  provision  oeing  made 
for  the  costs  of  the  reference  and  awai^),  and 
of  the  motion,  and  undertaking  not  to  bring  any 
joint  action  against  the  two  dd^endants,  nor  any 
separate  action  against  the  defendant  so  impro- 
perly joined.    Tktmer  t.  Izati,  2  Scott,  596. 

To  induce  the  court  to  permit  a  pUintiff,  who 
has  incorrectly  joined  in  the  action  one  who  was 
no  party  to  the  contract,  to  discontinue  without 
paying  costs,  it  must  be  clearly  shewn  that  he 
was  induced  by  the  defendant*s  conduct  to 
believe  that  the  contract  was  entered  into  with 
the  two,  and  that  the  mistake  did  not  arise  from 
his  own  negligence.  Boenagen  y.  Chanter^  6 
Soott,300. 

Inftiroiiig  Payment  of.]— When  a  plaintiff  has 
given  notice  to  the  defenoant  to  discontinue  the 
action,  and  the  costs  have  been  taxed,  no  further 
order  of  the  court  is  required  to  enable  the  chief 
clerk  to  issue  a  writ  to  enforce  payment,  and  the 
writ  may  be  varied  to  suit  the  circumstances  of 
the  case.  Ord.  XXIII.  has  the  force  of  an  order 
of  the  judge  or  court.  Bolton  v.  BdUm,  3  Ch.  D. 
276  ;  35  L.  T.  368  ;  24  W.  B.  663. 

h.  Withdrawal  of  Defbnos. 

Whoa  Deliyerod  by  Frand  of  Bolieitor.] — 
Where  a  solicitor  has  put  in  a  fraudulent  defence 
for  his  client  without  the  knowledge  of  the 
client,  making  admissions  on  which  judgment 
was  obtained  against  the  client : — Held,  that  the 
court  had  jurisdiction  to  set  aside  the  judgment 
and  permit  the  client  to  withdraw  the  defence, 
and  put  in  a  fresh  defence.  WUliamn  v.  Preston, 
51  L.  J.,  Ch.  927  ;  20  Ch.  D.  672  ;  47  L.  T.  265  ; 
30  W.  B.  665— C.  A. 

By  one  Defimdant — Ckwts  *<  so  fltf  as  oooaaioned 
liy  Defeneo."] — ^Where  one  of  two  defendants  to 
an  action  oz  ejectment  withdrew  his  defence, 
and  wa^  ordered,  as  one  of  the  terms  on  which 
such  withdrawal  was  permitted,  to  pay  to  the 
plaintiffs  their  costs  of  the  action  "so  far  as 
they  were  occasioned  by  the  defendant's  defence  *' 
down  to  the  date  of  the  application  to  with- 
draw : — Held,  that  the  effect  of  the  order  (the 
terms  of  which  followed  the  language  of  the 
Common  Law  Procedure  Act,  1852,  s.  205,  and 
were  practically  identicsd  with  that  of  Ord. 
XXIIL  r.  1)  [Ord.  XXVI.  r.  1  (1883)]  was  to 
relieve  the  withdrawing  defendant  from  the 
general  costs  of  the  action,  and  to  make  him 
liable  only  for  the  additional  or  increased  costs, 
over  and  above  the  general  costs,  occasioned  by 
such  defendant  having  defended  the  action. 
Seal  and  Personal  Advance  Co.  v.  McCarthy, 
18  Ch.  D.  362  ;  45  L.  T.  116  ;  30  W.  B.  481— C.  A. 

Termf.] — One  of  the  defendants  to  an 

action  for  the  "recovery  of  land  was  allowed  to 
withdraw  his  defence  after  the  action  had  been 
in  the  paper  for  trial,  but  had  been  postponed 
till  another  action  relating  to  the  same  property 
should  be  ready  for  trial,  upon  the  terms  of 
giving  the  plainti&  all  the  relief  to  which  they 
could  be  entitled  at  the  trial,  and  paying  the 
costs  occasioned  by  the  defence,  and  the  costs  of 
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a  summons  for  leave  to  withdraw.  And,  the 
defendant  having  offered  in  chambers  what  the 
court  considered  proper  terms,  the  plaintifEs  were 
ordered  to  pay  the  costs  of  an  adjournment  of 
the  summons  into  court.  Real  and  Personal 
Advance  Co,  v.  McCarthy,  49  L.  J.,  Ch.  615 ; 
14  Ch.  D.  188  ;  42  L.  T.  48  ;  28  W.  B.  418. 

Infant  Defendants.] — The  defence  of  two 
infant  defendants  in  an  ejectment  action  was 
withdrawn  under  an  order  of  court.  The  other 
defendants  having  made  admissions,  judgment 
was  moved  for,  supported  by  an  affidavit  proving 
the  statement  of  claim : — ^Held,  that  the  correct 
course  where  infants  are  parties  and  their  defence 
is  withdrawn  and  judgment  is  moved  for,  is  to 
prove  the  statement  of  claim  by  affidavit.  FUz- 
UMter  V.  Waterhousc  (52  L.  J.,  Ch.  83)  followed. 
Gardner  v.  Taj^ling,  33  W.  B.  473. 


VIII.  DISMISSAL  FOB  WANT  OP  PBOSE- 

CUTION. 

Consent  Order — Ko  Bar  to  Fresh  Action.] — 
An  order  by  consent,  in  the  absence  of  an  agree- 
ment to  compromise  the  'cause  of  action,  to 
dismiss  an  action  for  want  of  prosecution  is  no 
bar  to  the  institution  of  a  fresh  action.  In  this 
respect  the  practice  of  the  old  court  of  chancery 
remains  unchanged.  Magnus  v.  National  Bank 
of  Scotland,  67  L.  J.,  Ch.  902  ;  58  L.  T.  617  ;  36 
W.  B.  602. 

Contempt — ^Waiyer.] — The  taking  an  office 
copy  of  the  answer  filed,  after  being  in  contempt, 
is  not  a  waiver  of  the  contempt  so  as  to  enable 
the  defendant  to  move  to  dismiss  for  want  of 

Sroeecution.  Woodioard  v.  Twinaine,  9  Sim.  301 ; 
L.  J.,  Ch.  52  ;  4  Jur.  120. 

SffSsct  of  Order  on  other  Proeeedings.] — ^Where 
an  action  had  been  conmienoed  against  a  com- 
pany and  continued  by  leave  after  a  winding-up 
order,  and  before  trial  an  order  had  been  obtained 
to  dismiss  the  action  for  want  of  prosecution : — 
Held,  that  the  plaintiff  in  the  action  was  not 
debarred  from  bringing  forward  a  claim  in  the 
same  matter  in  the  winding-up.  OrreU  Colliery 
and  Fire  Brick  Co,,  In  re,  48  L.  J.,  Ch.  666 ; 
12  Ch.  D.  681. 

When  an  action  which  was  registered  as  a  lis 
pendens  had  been  dismissed  for  want  of  prosecu- 
tion, the  court,  on  a  motion  made  ex  parte  on 
behalf  of  the  defendant,  under  30  &  31  Vict, 
c.  47,  s.  2,  to  vacate  the  registration,  made  an 
order  nisi,  the  plaintiff  to  shew  cause  within 
one  week  why  the  order  should  not  be  made 
absolute.  Pooley  v.  Bosanquet,  7  Ch.  D.  641 ; 
26  W.  B.  587. 

Claim  and  Connter-elaim.]— After  a  defence 
and  counter-claim  have  been  delivered,  and  there 
is  undue  delay  on  the  plaintiffs  part  in  delivering 
a  reply,  the  proper  coarse  for  the  defendant  is  to 
give  notice  of  motion  to  dismiss  the  origin^ 
action  for  want  of  prosecution  and  for  judgment 
on  the  counter-claim.  AUken  v.  Dunbar,  46  L.  J., 
Ch.  489  ;  25  W.  B.  366. 

After  Order  to  Amend.] — ^A  cause  coming  on 
to  be  heard,  stood  over,  with  liberty  for  the 
plaintiff  to  amend.  He  did  amend,  but  did  not 
proceed  further.  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution,  and  it  is 
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not  necessary  to  set  down  the  cause  again  for 
this  purpose.    Mitchel  v.  LowndeSy  2  Ck>x,  15. 

Negotiation  for  Compromise.] — ^A  negotiation 
ror  a  compromise  which  had  been  pending  : — 
Held  to  be  a  sufficient  answer  to  a  motion  to 
dismiss  for  want  of  prosecution.  Att.-Gen.  v. 
Netfiereoaty  7  L.  J.,  Ch.  75. 

Adminiatration  Action.] — ^When  a  decree  was 
made  in  an  administration  suit,  directing  the 
usual  accounts  and  inquiries,  and  the  plaintiff 
took  no  steps  to  prosecute  the  decree : — Held, 
that  the  defendant  was  not  entitled  to  move  to 
dismiss  for  want  of  prosecution,  but  ought  to 
apply  to  obtain  the  conduct  of  the  cause.  Simons 
V.  Ba^noll,  19  W.  R.  217. 

Default  in  Proceeding  to  Trial— Verdict  let 
aside.] — An  action,  in  which  the  place  of  trial 
was  out  of  Dublin,  was  tried  at  the  Spring 
Assizes,  1883,  when  a  verdict  was  directed  for  the 
defendant.  This  verdict  was  set  aside  on  the 
ground  of  misdirection,  and  a  second  trial  took 
place  at  the  Spring  Assizes,  1884,  resulting  in  a 
verdict  directed  for  the  plaintiff,  which  was  also 
set  aside,  and  a  third  trial  ordered  in  the  Michael- 
mas Sittings,  1884.  The  plaintiff  not  having 
served  notice  of  trial  for  the  next  ensuing  assizes, 
the  defendant  moved  to  dismiss  the  action  for 
want  of  prosecution,  contending  that  the  case 
fell  within  Ord.  XXXV.  rr.  2,  4 :— The  court 
i-efused  the  motion.  Semble,  the  only  remedy 
open  to  a  defendant  under  such  circumstances  is 
trial  by  proviso  xmder  the  old  practice.  Foatt  v. 
Benn,  16  L.  R.  Ir.  247. 

Abortive  Trial.] — A  defendant  is  entitled 

to  have  an  action  dismissed  for  want  of  prosecu- 
tion after  an  abortive  trial  if  the  plaintiff  fails 
to  proceed.  National  Banky,  Canning ^  16  L.  R. 
Ir.  444. 

Canie  not  entered  for  Trial.] — A  plaintiff  gave 
notice  of  trial,  but  did  not  enter  the  cause  for 
trial  within  six  days  after  the  notice  of  trial  was 
given,  in  accordance  with  Ord.  XXXVI.  r.  16  :— 
Held,  that  the  defendant  was  entitled  to  move  to 
dismiss  the  action  for  want  of  prosecution.  Crick 
V.  Hewlett,  53  L.  J.,  Ch.  1110;  27  Ch.  D.  364  ; 
61  L.  T.  428  ;  32  W.  R.  922. 

When  the  plaintiff  has  given  notice  of  trial 
but  has  not  entered  the  tritd,  and  the  defendant 
applies  to  dismiss  the  action  for  want  of  prosecu- 
tion, the  court  or  a  judge  has  a  discretion,  under 
Ord.  XXXVI.  r.  12,  either  to  dismiss  the  action 
or  to  order  that  it  be  dismissed  unless  notice  of 
trial  be  given,  and  the  trial  entered  within  a 
certain  time,  or  to  make  such  other  order  as  may 
seem  just.  Sievier  v.  Spearfnan,  74  L.  T.  132 — 
C.A, 

Order  for  Security  for  Costs.]  —  An  order 
obtained  by  the  defendants  for  security  for  costs, 
with  a  stay  of  proceedings  until  the  security  is 
given,  does  not  prevent  the  defendant  from 
moving  to  dismiss  the  action  for  want  of  prose- 
cution. London  Boad  Car  Co,  v.  Kelly,  18  L.  R. 
Ir.  43. 

Order  for  Biseovery.] — ^A  defendant  may  dis- 
miss a  bill  for  want  of  prosecution,  although  he 
has  filed  interrogatories  for  the  examination  of 
the  plaintiff,  the  time  for  answering  which  has 
not  yet  expired.  Jackton  v.  Ivimey,  35  L.  J., 
Ch.  843  ;  L.  R.  1  Eq.  693. 


Though  Order  not  complied  with.] — ^A  defen- 
dant is  entitled  to  the  usual  order  on  a  motion 
to  dismiss,  although  he  has  not  complied  with  an 
order  made  in  the  suit,  if  he  is  not  in  contempt 
by  reason  of  such  non-compliance.  Howe  t. 
Qrey,  36  L.  J.,  Ch.  488  ;  16  L.  T.  345. 

Outlawry.] — ^A  bill  may  be  dismissed  for  want 
of  prosecution  while  the  plaintiff  is  an  outlaw. 
Knowles  v.  Rkydydefed  Colliery  Co.^  1  Johns. 
630  ;  6  Jur.  (N.8.)  291 ;  1  L.  T.  321 ;  8  W.  R.  159. 

Jurisdiction  of  Court  of  Appeal.] — The  court 
of  appeal  has  no  jurisdiction  to  entertain  an 
original  application  to  dismiss  an  action  for  want 
of  prosecution,  although  the  delay  relied  on  is  in 
not  proceeding  to  a  new  trial  ordered  by  the 
court  of  appeaL  RoharU  v.  French,  14  R.  210 ; 
72  L.  T.  147  ;  43  W.  R.  258— C.  A. 

Benriee  of  ITotiee — ^Time  for.] — If  notice  of  a 
motion  to  dismiss  a  bill  for  want  of  prosecution 
is  given  for  too  early  a  day,  the  defect  is  not 
cured  by  the  motion  being  accidentally  postponed 
to  a  day  when  it  might  have  been  regularly  made. 
Be  Genere  v.  Hannam,  1  Rurs.  &  M.  494. 

A  notice  of  motion  to  dismiss  for  want  of 
prosecution  is  irregular  if  served  prior  to  the 
plaintiff's  being  in  default,  although  at  the  time 
when  the  motion  is  heard  the  plaintiff  is  in 
default.  Poneardin  v.  Stear,  32  Beav.  666 ;  8 
N.  R.  476 ;  11  W.  R.  926. 

A  notice  of  a  motion  to  dismiss  for  want  of 

Srosecution  cannot   be  given  till  grounds  for 
ismissal  actually  exist.     SJieffield  v.  Gray,  20 
W.  R.  656. 

On  Trustee  of  Bankrupt  PUintiiEl] — ^When 

a  plaintiff  had  made  default  in  delivering  his 
statement  of  claim,  and  had  since  become  bank- 
rupt, notice  of  motion  to  dismiss  for  want  of 
prosecution  was  ordered  to  be  served  on  the 
trustee  in  bankruptcy,  although  under  OitL  L. 
r.  1,  the  action  had  not  become  abated  by  the 
bankruptcy.  Wright  v.  Swindon,  Marlborough 
and  Andover  By,,  46  L.  J.,  Ch.  199 ;  4  Ch.  D. 
164. 

How  made  in  Chaaeerj  Division.] — ^A  motion 
to  dismiss  an  action  for  want  of  prosecution 
under  Ord.  XXXVI.  r.  4a  should  generally,  in 
the  chancery  division,  be  made  to  the  judge  in 
chambers.    Frcarson  v.  Loe,  26  W.  R.  138. 

An  application  to  dismiss  for  want  of  prosecu- 
tion may,  according  to  circumstances,  be  made 
either  in  chambers  or  to  the  court.  If  the  usual 
notice  of  motion  is  given,  and  the  plaintiff  does 
not  at  once  submit  to  speed  the  cause  and  tender 
the  costs  of  the  notice,  the  defendant,  if  the 
usual  order  is  made,  will  have  his  costs  of  making 
the  motion  in  court.  Ihelyn  v.  Evelyn,  49  L.  J., 
Ch.  18 ;  13  Ch.  D.  188  ;  41  L.  T.  499 ;  28  W.  R.  78. 

Further  Time  —  DlscretioiLj]  —  When  on  a 
motion  to  dismiss  for  want  of  prosecution  the 
judge  of  the  court  below  has,  by  way  of  indul- 
gence, given  further  time  to  the  plaintiff,  the 
court  of  appeal  will  not  interfere  with  the  order 
so  made  in  the  discretion  of  the  judge  of  the 
court  below.  Sheffield  v.  Sfi^eld,  44  L.  J.,  Ch. 
304  ;  L.  R.  10  Ch.  206  j  23  W.  R.  378. 

Application  by  one  Defendant.] — ^Where  one 
of  several  defendants  had  delivered  a  defend 
and  the  time  had  expired  for  delivery  of  a  reply, 
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bat  the  plaintiff  had  allowed  the  other  defendants 
time  to  deliver  their  defences,  the  one  defendant 
could  not  have  moved' to  dismiss  the  action  for 
want  of  prosecution.  Amhroise  v.  I^Felyn,  48 
L.  J.,  Ch.  686  ;  10  Ch.  D.  759  ;  27  W.  R.  689. 

Coit!.] — ^A  defendant,  knowing  the  plaintiff 
has  used  due  diligence,  is  liable  to  pay  costs  of 
his  motion  to  dismiss  for  want  of  prosecution. 
Ingle  Y.  Partridge,  83  Beav.  287. 

A  plaintiff,  on  being  served  with  a  notice  of 
motion  to  dismiss  for  want  of  prosecution  to 
which  he  was  open,  at  once  proceeded  with  the 
sait,  and  tendered  to  the  defendants  20«.  for  the 
costs  of  the  motion.  They  had,  however,  already 
delivered  counsel's  briefs,  and  incurred  costs  to  a 
greater  extent  than  the  tender  : — Held,  that  he 
was  liable  to  pay  the  defendants  their  costs 
actually  incurred.  Wakefield  v.  OmickeJutnk, 
41  L.  J.,  Ch.  277 ;  20  W.  R.  433. 

The  statutable  right  of  a  defendant  to  the  costs 
of  an  action  in  the  chancery  division  which 
had  been  dismissed  for  want  of  prosecution  was 
repealed  by  42  &  43  Vict,  c  59,  which  repeals 
80  much  of  4  &  5  Anne,  c  3,  as  gives  such  costs, 
and  though  the  practice  in  accoidance  with  such 
statutable  right,  and  as  regulated  by  Ord. 
XXXIII.  r.  10,  of  the  Chanceiy  Consolation 
Orders  of  1860,  was  preserved  by  s.  4  of  42  &  43 
Vict.  c.  59,  yet  Ord.  LXV.  r.  1,  of  the  rules  of  1 883 
has  chang^  such  practice,  so  that  the  costs  of  a 
defendant  where  such  action  has  been  dismissed 
for  want  of  prosecution  are  now  in  the  discretion 
of  the  judge,  and  therefore  his  order  as  to  such 
costs  is  by  s.  49  of  the  Judicature  Act,  1873,  not 
subject  to  appeal.  Snelling  v.  Pulling^  29  Ch.  D. 
85  ;  .52  L.  T.  336  ;  33  W.  R.  449— C.  A. 

IHfeharge  of  Order.] — ^Where  a  bill  is  inadver- 
tently dismissed  as  against  one  of  the  defendants, 
and  it  afterwards  appears  that  he  is  still  a 
neoessaiy  party,  the  order  of  dismissal  will  be 
varied  or  discharge,  so  as  to  place  him  again  on 

the  record.    v.  Morland^  1  L.  J.  (0.8.)  Ch. 

212. 

A  bill  which  had  been  dismissed  for  want  of 
prosecution  restored,  on  an  af&davit  that  the 
plaintiffs  solicitor  had  been  abroad  for  his 
health,  and  that  his  clerk  had  made  a  mistake. 
SnUhampton  Steamboat  Co.  v.  Rawlint,  34  L.  J., 
Ch.287;  11  Jur.  (N.S.)  230  ;  13  W.  R.  612. 

Order  dismissing  a  bill  for  want  of  prosecution 
discharged  on  payment  by  the  plaintiffs  of  the 
costs  of  the  motions  in  both  courts.  Jorus  v. 
JomtM,  34  L.  J.,  Ch.  11  ;  10  Jur.  (if.B.)  1167— L.JJ. 


IX   THIRD    PARTIES— NOTICE     CLAIM- 
ING CONTRIBUTION  OR  INDEMNITY. 

&«  R.  8.  C,  1883,  Ord.  XVI.  rr.  48—56. 

a.  Jn  what  Coms,  229. 
h.  Practice,  237. 

a.  Ik  what  Cases. 

Izpren  or  Implied  Contraet  —  Bight  to 
Baaagef  IiiiiifflGieat.1 — ^A  land  company  had  an 
agreement  from  B.  to  demise  to  them  certain  lands 
for  building  purposes,  the  agreement  to  be  void- 
able as  to  all  hmd  not  actually  demised  if  the 
buildings  were  not  completed  within  a  certain 
time.  6.  agreed  to  sell  part  of  the  land  to  a 
railway  company  subject  to  the  building  agree- 
ment.   The  time  for  building  having  expired 


without  the  buildings  being  erected,  the  railway 
company  took  possession  and  treated  the  building 
agreement  as  at  an  end.  The  land  company 
thereupon  brought  their  action  against  the  rail- 
way company,  alleging  that  an  agreement  had 
been  made  between  them  and  B.  for  extension  of 
the  time,  and  that  the  railway  company  bought 
with  notice  of  it,  and  seeking  to  restrain  the 
railway  company  from  interfering  with  the  land 
till  they  compensated  the  land  company,  pursuant 
to  the  Lands  Clauses  Act.  The  railway  company 
applied  for  leave  to  serve  B.  with  a  third-party 
notice  on  the  ground  that  he  sold  to  them  free 
from  all  incumbrances,  except  the  building  agree- 
ment, and  without  notice  of  the  extension  of 
time,  and  was  bound  to  indemify  them  against 
any  claim  the  land  company  coidd  establ^h  : — 
Held,  that  in  order  to  bring  a  case  within  Ord. 
XVI.  r.  48,  it  is  not  enough  that  if  the  plaintiff 
succeeds  the  defendant  will  have  a  claim  for 
damages  against  the  third  party,  but  the  defen- 
dant must  have  against  the  third  party  a  direct 
right  to  indemnity  as  such,  which  right  must — 
generally,  if  not  always — arise  from  contracts 
express  or  implied,  and  that  here  there  was  no 
ground  for  implying  such  a  contract.  Blrmintj- 
ham  Land  Co.  v.  L.  ^  N.  W.  Ry.,  66  L.  J.,  Ch. 
956 ;  34  Ch.  D.  261 ;  65  L.  T.  699  ;  35  W.  R.  17;J 
— C.A. 

Indemnity  after  Serviee  of  Writ.] — Leave 
may  be  given  to  a  defendant  to  serve  notice  of 
claim  for  indemnity  on  a  third  party,  under 
Rules  of  Supreme  Court,  1883,  Ord.  XVI.  r.  48, 
whether  the  indemnity  has  been  given  after  or 
before  action  brought.  JSdieon  Electric  Light  Cv. 
V.  Holland.  56  L.  J.,  Ch.  124  ;  33  Ch.  D.  497 ; 
56  L.  T.  687  ;  35  W.  R.  178. 

Company — Pasrment  of  Dividends  out  of  Capital 
— Contribution  firom  Shareholderi.]^^n  a  mis- 
feasance summons  under  s.  10  of  the  Winding-u  > 
Act,  1890,  to  render  directors  liable  for  divideuds 
paid  out  of  capital,  the  court  has  no  jurisdiction, 
oy  analogy  to  the  third-party  procedure  in  an 
action,  to  give  leave  to  the  directors  to  serve 
notice  on  shareholders,  who  have  received  the 
dividends,  claiming  contribution.  Land  Secu- 
rities Oo.y  In  re,  13  R.  341 ;  2  Manson,  127. 

Forged  Transfer  of  Shares — ^TransfBree.] 

— ^The  plaintiff,  who  was  the  owner  of  stock  in  a 
public  company  registered  in  her  name,  ascer- 
tained that  it  had  been  transferred  to  F.  by 
virtue,  as  she  alleged,  of  a  forged  transfer.  She 
brought  an  action  against  the  company  to  have 
her  name  reinstated  in  the  books  of  the  company. 
The  company  obtained  leave  to  serve  F.  with  a 
claim  for  indemnity : — ^Held,  without  deciding 
that  the  claim  for  indemnity  was  valid,  that 
leave  to  serve  F.  was  rightly  given.  Speller  v. 
Bristol  Steam  Navigation  Co.  (13  Q.  B.  D.  9G) 
distinguished.  Carsliore  y.  North-Eastern  Ry., 
54  L.  J.,  Ch.  760 ;  29  Ch.  D.  344 ;  62  L.  T.  232  ; 
33  W.  R.  420— C.  A. 

Corenant — SostriotiYo— Constmetivo  Kotioe.] 
— ^In  1857  A.  granted  a  lease  of  a  house  for  a 
term  of  ninety-three  years,  with  a  restrictive 
covenant  against  the  user  of  the  house  for  any 
art,  trade,  or  business.  The  term  granted  by  the 
lease  became  vested  in  B.,  and  in  October,  1883,  B. 
granted  a  lease  of  the  house  to  C.  for  twenty-one 
years,  with  an  express  permission  that  he  might 
use  the  house  in  his  profession  of  teaching  music 
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and  singing,  and  with  Uie  nsnal  oorenant  for 
quiet  enjoyment.  There  was  constnictiTe  notice 
of  the  original  lease  in  the  under-lease,  but  C. 
had  no  personal  knowledge  or  notice  of  the  restric- 
tire  corenant.  A  breach  of  this  covenant  having 
hem  committed  bj  C,  the  derisees  in  trust  of 
A.  brought  an  action  against  B.  and  C,  daiming 
an  injunction  and  damages.  Bj  his  defence  C. 
claimed  to  be  indemnified  bj  B.  against  all 
expenses  and  damages  occasioned  by  the  breach 
of  the  covenant  for  quiet  enjoyment,  and  served 
a  third-party  notice  upon  B.,  to  which  he 
appttjred : — ^Held,  that  C.  was  not  entitled  to  any 
Telief  against  his  co-defendant  B.,  inasmuch 
as  the  claim  was  not  one  for  **  contribution 
or  indemnity**  within  the  meaning  of  r.  55. 
TritUm  v.  BankaH,  66  L.  J.,  Ch.  629 ;  66  L.  T. 
306 ;  35  W.  B.  474. 

Tu  Aepair — Uader-latsea.] — ^The  plaintiff 

sued  the  defendant  for  breach  of  a  covenant 
to  repair  contained  in  a  lease  of  a  dwelling-house 
for  a  term  of  twenty-one  years  from  Michaelmas, 
1861.  The  defendant  obtained  leave  to  serve, 
and  served  a  third-party  notice,  claiming  con- 
tribution or  indemnity  from  a  sub-lessee  to  whom 
he  had  let  the  premises  from  Midsummer,  1869, 
for  the  remainder  of  the  original  term,  less  ten 
days.  The  under-lease  contained  a  covenant  to 
repair,  which  was  in  terms  precisely  similar  to 
those  of  the  covenant  in  the  original  lease,  and 
for  breach  of  which  the  defendant  claimed  relief 
against  the  sub-lessee : — Held,  that.  Inasmuch  as 
the  terms  of  the  covenant  to  repair  must  in  each 
case  be  construed  with  reference  to  the  age  and 
character  of  the  premises  at  the  time  of  the 
demise,  the  covenant  in  the  under-lease  could 
not  be  construed  as  a  covenant  to  indemnify  the 
defendant  against  or  to  perform  the  covenant  in 
the  original  lease;  that  the  defendant's  chum 
was  not  one  for  contribution  or  indemnity  from 
the  third  party  within  Ord.  XVI.  r.  52,  and  that, 
therefore,  no  directions  as  to  trial  could  be  given 
under  that  rule.  Pontifex  v.  Foord,  63  L.  J.,  Q.  B. 
321 ;  12  Q.  B.  D.  152 ;  49  L.  T.  808 ;  32  W.  B. 
316. 

To  Bepair — AsiignM.]  —  In  an  action 

against  the  personal  representatives  of  a  deceased 
lessee  on  a  covenant  to  repair  in  the  lease,  the 
defendant  having  obtained  leave  to  serve  a  third- 
party  notice  on  an  assignee  of  the  lease,  applied 
for  directions  under  Ord.  XVI.  r.  53  (English  OnL 
XVI.  r.  52) : — Held,  that  as  the  third  party  was 
not  liable  for  any  breach  of  covenant  prior  to  the 
assignment,  the  plaintiff  had  reasonable  grounds 
for  objecting  to  the  question  of  the  liability  to 
indemnify  the  defendant  for  subsequent  breaches 
being  tried  in  the  action,  and  that  the  third  party 
Hhould  be  dismissed.  Oreville  v.  Hay  eg,  [18941 
2  Ir.  B.  20. 

To  Make  Hew  Street.]— A.'s  predecessor  in 

title  demised  lands  to  B.  in  1872,  and  covenanted 
to  make  a  new  street  beside  them.  In  1890  A. 
demised  adjacent  land  to  C,  and  in  this  lease  C. 
covenanted  with  A.  to  complete  and  finish  aU 
new  streets  on  lands  abutting  on  these  lands,  so 
far  as  A.  was  bound  to  do,  subject  to  certain 
terms.  B.,  by  action  against  A.,  claimed  damages 
for  breach  of  the  covenant  in  the  lease  of  1872. 
A.  sought  to  join  0.  as  an  indemnifying  defen- 
dant : — Held,  that  A.,  under  the  circumstances, 
was  not  entitled  so  to  do.  Morris  v.  Kennedy, 
SO  L.  B.  Ir.  461. 
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LiMor— Coatt  between  Bolieitor  and  Client]— In 

an  action  by  a  lessee  against  his  assignee  to 
recover  sums  paid  by  the  lessee  for  rent,  damages, 
and  costs  in  a  previous  action  brought  against 
him  by  the  lessor,  and  his  own  oot»ts  of  such 
previous  action,  the  defendant  admitted  his  lia- 
bility for  the  sums  paid  for  rent  and  damagesy 
but  brought  in  a  further  assignee  as  tihird  party, 
who  admitted  his  liability  to  indemnify  the  defen- 
dant. The  court  decided  that  the  plaintiff  was 
entitled  to  recover  portion  of  the  amount  paid  by 
him  to  the  lessor  for  costs  of  the  previous  action, 
and  also  the  plaintiff*s  own  costs  of  the  same  : — 
Held,  that  tlue  plaintiff  was  entitled  to  recover 
from  the  defendant  his  costs  of  the  present  action, 
including  orders  as  to  the  third  party  as  between 
solicitor  and  client ;  and  that  the  defendant  in 
addition  to  the  amounts  paid  by  him  was  entitled 
as  against  the  third  party  to  his  costs  of  the  action 
and  the  third-party  proceedings,  those  of  the  action 
to  be  taxed  as  between  solicitor  and  client,  the  fact 
that  they  were  payable  by  the  third  party  being 
taken  into  consideration.  Form  of  order.  WHey 
V.  Smith,  [1894]  1  Ir.  B.  163. 

Xnanraaea— Underwiitera — Suing  and  Labour- 
ing CUnao.J  —  The  defendant  insured  his  ship 
under  a  pohcy  containing  the  usual  suing  and 
labouring  clause.  I  n  an  action  to  recover  for  work 
alleged  to  have  been  done  and  expenses  incurred 
by  the  plaintifi  for  the  defendant,  at  his  request, 
in  respect  of  attempting  to  save  the  ship  during  the 
continuance  of  the  policy : — Held,  that  the  defen- 
dant was  not  entitled  to  bring  in  the  underwriters 
as  third  parties  under  OnL  XVI.  r.  48,  because  they 
did  not,  oy  the  suing  and  labouring  chiuse,  contract 
to  indemnify  the  defendant  in  respect  of  any  con- 
tract made  by  him  with  the  plaintiffs.  JoKuMtttn 
V.  Salvage  Auoeiatum,  19  Q.  B.  D.  458  ;  57  L.  T. 
218  ;  36  W.  B.  56 ;  6  Asp.  Bf.  G.  167— C.  A. 

Mortgago  of  Policy — IHiehargo— Mort- 
gagor.] —  M.,  a  married  woman,  on   the  6th 
Novemoer,  1879,  effected  a  policy  of  insurance  on 
her  own  life  for  3,0002.    M.  and  her  husband,  on 
the  19th  of  October,  1880,  mortgaged  the  policy 
to  T.  to  secure  the  repayment  of  2,5342.  7«.,  with 
interest  at  62.  per  cent.    In  the  mortgage  deed 
there  was  a  power  of  attorney  by  M.  and  her 
husband  to  T.,  but  there  was  not  any  special 
receipt  clause  empowering  T.  to  give  a  valid 
discharge  to  the  assurance  society.    The  deed  also 
contained  a  provision  that  if  the  covenants  were 
fulfilled,  T.  should  not  call  in  the  money  before  the 
1st  of  May,  1890.    T.  gave  notice  to  the  assurance 
society  of  the  mortgage.    M.  died,  and  probate 
of  her  will  was  granted  to  her  husband.    At  the 
date  of  her  death  2,7622.  12«.  M.  was  due  on  the 
policy,  and  there  was  due  to  T.,  for  principal  and 
interest,  2,6182. 18#.  Id.,  besides  a  sum  of  281/. 
for  costs  due  to  T.  as  solicitor  for  M.  and  her 
husband.    T.  called  upon  the  insurance  company 
to  pay  him  the  whole  of  the  moneys  due  on  the 
pohcy,  but  they  refused  to  do  so  unless  M.'s 
husband,  as  her  peisonal  representative,  joined 
in  the  receipt,  which  he  declined  to  do,  except 
upon  terms  which  T.  rejected ;  and  the  company 
having  persisted  in  their  refusal,  T.  brought  an 
action  against  them,  and  the  company  moved  for 
leave  to  bring  in  M.^s  husband  as  a  third  party : — 
Held,  that  the  company  was  entitled  to  have 
M.*s  husband  brought  before  the  court,  and  that 
they  should  be  at  liberty  to  lodge  in  court  the 
amount  due  on  the  policy.    Tenoh  v.  Eykyn,  18 
L.  B.  Ir.  46. 
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IhippiBg — Collisifta — Ship  in  Handi  of  Bhip- 
bvildiir.]  —  A  shipowner  is  not  entitled  to 
** indemnity"  within  Old.  XVI.  r.  48,  over 
against  a  shipboilder  In  respect  of  an  action 
bnmght  against  snch  shipowner  for  a  collision 
whi<£  occurred  while  the  ship  was  under  the 
control  of  the  shipbuilder.  Tm  Jacob  Chritten- 
JM,  64  L.  J.,  P.  92  ;  [1895]  P.  281 ;  11  B.  795  ; 
72L.T.902;  8  Asp.  M.  G.  21. 

Lots  and  Bwnnrrage.] — ^An  action  was 

brought  by  shipowners  against  the  defendants  for 
Dot  haying  unloaded  the  plaintifTs  ship  at  the  port 
of  discharge  pursuant  to  the  terms  of  the  charter- 
party,  which  stipulated  that  the  ship  should  be 
diseharged  at  port  of  delivery  "as  customary.'* 
After  the  execution  of  the  charterparty  the 
defendants  sold  the  cargo  to  D.,  who  contracted 
that  the  cargo  should  te  taken  "  from  over  the 
shin*8  side  as  fast  as  the  captain  can  deliver," 
funng  which  it  was  to  be  resold  at  the  defen- 
dant's discretion,  D.  being  liable  for  "  any  loss, 
demurrage,  or  other  expenses  arising  there- 
from.** Hie  ship  arrived,  and  D.  took  delivery 
of  the  cargo : — Held,  that  leave  ought  not  to  be 
given  to  the  defendants  to  issue  a  third-party 
notice  under  Ord.  XYI.  r.  48,  against  D.,  as  the 
contnct  by  D.  as  to  loss  and  demurrage  was  not 
a  contract  to  indenmify  the  defendants  against 
their  liability  to  the  plaintifEs  under  the  charter- 
party.  Omstantimi  v.  Warden,  73  L.  T.  450  ; 
44  W.  B.  162  ;  8  Aap.  M.  C.  100— C.  A. 


to  Cargo— Chartam  againat 
OwBur— WarrantJ*] — ^Where  a  defendant  is  not 
entiUcd  to  claim  contribution  against  a  person 
not  a  party  to  the  action,  he  can  only  be  entitled, 
under  Ora.  XVI.  r.  48,  to  issue  a  third-party 
notice  to  such  person,  where  under  a  contract, 
expicflsed  or  implied,  he  is  entitled  to  indemnity 
over  against  him.  Therefore,  where  the  defen- 
dants were  sued  for  damages  to  the  plaintiffs' 
goods  while  on  boud  a  yessel  of  the  defendants 
on  a  certain  voyage,  by  reason  of  the  vessel 
being  not  seaworthy  for  the  voyage  : — ^Held, 
that  the  defendants  were  not  entitled  to  a  third- 
party  notice,  under  Old.  XVI.  r.  48,  to  the 
persons  of  whom  the  defendants  had  hired  the 
vessel  with  a  warranty  that  she  was  tight, 
staonch,  strong,  and  fitted  for  the  service. 
Spdlur  V.  BrUtol  Stsam  Navigation  Co,j  53  L.  J., 
Q.  B.  322 ;  13  Q.  B.  D.  96 ;  50  L.  T.  419  ;  32  W.  R. 
670 ;  5  Asp.  M.  C.  228—0.  A. 

Inutoe— Braaeh  of  Ttust.] — A.  and  B.  were 
trustees  of  the  nmrriage  settlement  of  X.  and  Y. ; 
tome  of  the  investments  were  sold  and  the  pro- 
ceeds placed  to  the  credit  of  A.,  who  advanced 
the  moneys  in  breach  of  tiiist  to  the  husband  X. ; 
in  an  action  commenced  by  the  children  of  X. 
and  Y.  against  A.  and  B.,  for  such  breaches  of 
trust,  A.  and  B.  gave  each  other  cross-notices  of 
chum  for  contribution : — Held,  that  Ord.  XVI. 
r.  55,  enabled  the  court  to  make  an  order  for 
contribution  in  such  a  case.  Sawyer  y.  Sauyyer, 
28  Ch.  D.  601. 

The  claim  of  a  trustee,  who  is  being  sued  to 
replace  a  trust  fund  lo»t  by  the  default  of  his 
co-trustee,  to  have  the  loss  made  good  by  the 
partners  of  the  defaulting  trustee,  is  not  a  claim 
tor  indemnity  enforceable  by  the  third-party 
procedure  under  Ord.  XVL  r.  48,  on  the  ground 
that  the  trustee's  right  to  recover  the  trust  fund 
from  the  partners  &  not  dependent  on  his  own 
liability  to  replace  the  same.   Wynne  v.  TempeH^ 


66  L.  J.,  Ch.  81 ;  [1897]  1  Ch.  110 ;  75  L.  T.  624  ; 
45  W.  R.  183. 

Vendor  and  Pnrehator — XiaroprosontatiQn — 
Anetioneor.] — ^An  action  by  a  render  against  the 
purchaser  of  a  house  and  premises,  and  the 
auctioneer  who  advertised  and  sold  them,  for 
specific  performance  of  the  contract  or  damages. 
The  purchaser  stated  that  he  was  induced  to 
purchase  the  property  in  consequence  of  the 
advertisement  in  the  newspapers  inserted  by  the 
auctioneer,  representing  that  the  purohase-moneys 
would  be  allowed  to  remain  on  mortgage. 
The  representation  was  alleged  to  have  been 
unauthorised,  and  the  puix;haser  applied  by  sum- 
mons under  Rules  of  Supreme  Court,  1883, 
Ord.  XVI.  r.  55,  for  leave  to  serve  his  co-defen- 
dant, the  auctioneer,  with  a  notice  claiming 
indemnity  from  him  against  the  claim  of  the 
vendor : — ^Held,  that  this  was  not  a  case  for 
indemnity  within  r.  65,  and  that  the  summonM 
must  be  dismissed.  Pontifew  v.  Foord  (12  Q.  B.  D. 
152)  followed.  QUton  v.  Bennett,  53  L.  J., 
Ch.  685  ;  26  Ch.  D.  161 ;  50  L.  T.  383  ;  32  W.  R. 
485. 

Claim  against  Flaiatiir  in  another  Capaoitj.] 
— ^Where  a  defendant  claims  contribution  or 
indemnity  over  against  a  plaintiff  in  a  capacity 
other  than  that  in  which  such  plaintiff  sues,  the 
court  will  not  give  leave  to  issue  a  third-party 
notice,  ffilsonj  In  re,  GiUon  v.  QiUon,  63  L.  J., 
Ch.  555 ;  [1894]  2  Ch.  92 ;  8  R.  382 ;  70  L.  T. 
728  ;  42  W.  R.  425. 

Originating  SniamoBi.] — ^A  third-party  notice 
is  not  aplicable  to  proceedings  by  originating 
summons.  WiUon,  In  re,  Att,-Oen,  v.  Woodall, 
60  L.  J.,  Ch.  101  ;  45  Ch.  B.  266 ;  63  L.  T.  100  ; 
39  W.  R.  58. 

Enlea  of  1876— Whole  Qneatloa  aood  not  have 
boon  the  lame.] — In  order  to  entitle  a  defendant 
to  serve  a  notice  on  a  third  person  under  Ord. 
XVI.  rr.  17, 18,  it  is  not  necessary  that  the  whole 
question  between  the  plaintiff,  the  defendant, 
and  the  third  person  should  be  identical;  it  is 
sufficient  if  it  is  primft  facie  made  out  that  a 
material  question  in  the  action  is  also  a  question 
between  the  defendant  and  the  third  person : 
and  under  such  circumstances  the  court  will 
order  service  ol  the  notice,  if  the  plaintiff  will 
not  be  prejudiced  or  delayed  by  the  introduction 
of  the  third  person.  Svoaneea  Shipping  Co,  v. 
Duncan,  45  L.  J.,  Q.  B.  638  ;  1  Q.  B.  D.  644  ;  35 
L.  T.  879 ;  25  W.  R.  23a-C.  A. 

In  an  action  for  money  lent  the  defendant  set 
up  a  counter-claim  in  which  he  joined  one  T.  as 
defenduit  to  the  counter-claim  under  Ord. 
XXII.  r.  5,  and  alleged  a  contract  between 
himself  and  T.,  and  a  breach  thereof  by  T. ;  that 
the  contract  had  been  transferred  from  T.  to  the 
plaintifb ;  and  that  the  plaintiffis  had  broken  it. 
He  then  daimed  damages  against  the  plaintiffis, 
and,  in  the  alternative,  against  T. : — Held,  that 
T.  was  not  properly  joined  as  co-defendant  to 
the  counter-claim  under  Old.  XXII.  r.  5,  but 
that  tiie  defendant  should  have  applied  to  have 
the  question  determined  as  against  T.  under  Ord. 
XVI.  r.  17.  Central  African  Trading  Co.  v. 
Orote,  48  L.  J.,  Ex.  510 ;  40  L.  T.  540 ;  27  W.  R. 
933— C.  A. 

In  what  Oaios.] — In  an  action  against  the 

defendant,  a  shipowner,  to  recover  damages  for 
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injury  to  certain  goods  shipped  on  board  his  ship, 
to  be  carried  from  Newport  to  Montreal,  caused 
bv  the  unseaworthiness  of  the  vessel,  the  defen- 
chint  sought  to  bring  in  the  shipbuilder,  who  had 
built  and  delivered  the  ship  at  Sunderland,  as  a 
third  party  under  Ord.  XVI.  rr.  18  and  21  : — 
Held,  that  the  defendant  was  not  entitled  to 
bring  in  the  shipbuilder  as  a  third  party,  on  the 
ground  that  it  would  inconvenience  and  pre- 
judice the  plaintiffs  at  the  trial,  and  that  the 
question  of  seaworthiness  of  the  ship,  as  between 
the  plaintiffs  and  the  defendant,  and  the  defen- 
dant and  the  shipbuilder,  was  not  identical  in 
point  of  time.  Blaina  Iron  Co.  v.  Garhutt^  46 
L.  T.  162. 

A.  sold  and  delivered  goods  to  B.,  who  before 
payment  became  bankrupt.  A.  then  brought  an 
action  for  the  price  of  the  goods  against  C, 
alleging  that  B.  had  bought  them  on  the  joint 
account  of  B.  and  C,  or  on  account  of  C.  as 
undisclosed  principal.  The  defendant  C.  there- 
upon served  the  trustee  in  the  bankruptcy  with 
a  third-party  notice  under  Ord.  XVI.  r.  18, 
claiming  indemnity  out  of  the  bankrupt's  estate 
in  respect  of  the  contract,  but  the  trustee 
obtained  an  order  in  bankruptcy  restraining  all 
proceedings  upon  the  notice : — Held,  that  the 
order  must  be  discharged,  as  the  court  of  bank- 
ruptcy could  not  dispose  of  the  whole  matter, 
and  the  case  was  one  expressly  provided  for  by 
Old.  XVI.  r.  18.  Smith,  Ex  paHe,  ColUs,  In 
re,  45  L.  J.,  Bk.  116  ;  2  Ch.  D.  51  ;  34  L.  T.  603 ; 
24  W.  R.  310— C.  A. 

Where  only  one  of  several  parties,  jointly 
liable  on  a  promissory  note,  is  sued,  and  claims 
to  be,  and  is  entitled  to  contribution  from  such 
other  parties,  leave  will  be  given  to  serve  them 
with  notice  under  Ord.  XV.  r,  18.  Bank  of 
Ireland  v.  Ibrbes,  6  L.  R.,  Ir.  19. 

Where  a  defendant  by  his  separate  statement 
of  defence  raised  certain  questions  affecting  the 
rights  of  his  co-defendants,  but  did  not  make 
any  counter-claim  against  them,  and  did  not 
deliver  his  defence  to  them,  and  the  co-defen- 
dants moved  to  strike  out  the  paragraphs  con- 
taining these  allegations  as  embai-rassing,  the 
court  being  of  opinion  that  the  questions  raised 
by  the  defence  were  material  questions  to  be 
determined  at  the  trial  of  the  action,  and  the 
defendant  being  unwilling  to  raise  them  against 
his  co-defendants,  leave  was  given  to  the  latter 
to  serve  a  notice  on  the  other  defendant  under 
Old.  XVI.  r.  17,  for  the  purpose  of  raising  the 
questions  as  between  him  and  them.  Steel  v. 
Diwon,  42  L.  T.  765  ;  28  W.  R.  796. 

The  plaintiff  had  purchased  property  from 
the  defendant  for  14,0002.,  and  they  claimed  in 
this  action  to  have  2,0002.  part  returned  to  them. 
The  defendant  was  being  sued  in  the  exchequer 
division  by  persons  who  claimed  the  same 
2,0002.  as  commission  moneys.  The  court  refused 
to  make  an  order  that  the  plaintiffs  in  the 
exchequer  division  should  be  served  with  a 
third-party  notice,  or  made  defendants  to  this 
action  under  Ord.  XVI.  r.  17.  Associated  Home 
Co.  v.  WliicJtcord,  47  L.  J.,  Ch.  652  ;  8  Ch.  D.  457 ; 
38  L.  T.  602  ;  26  W.  R.  774. 

Actions  having  been  brought  by  the  owner 
in  fee  of  two  adjoining  pieces  of  land  against 
the  respective  sub-lessees  in  possession  in 
respect  of  waste  committed  by  the  digging  of 
sand  contrary  to  the  terms  of  the  superior 
leases,  the  defendants  obtained  orders  ex  parte 
to  serve  Miss  N.,  the  intermediate  lessee,  with 
third-party  notices  under  Ord.  XVI.  r.  18.    The 


orders  were  obtained  on  an  affidavit  that  the 
defendants  claimed  indemnity  against  the  inter- 
mediate lessee  under  the  covenants  for  quiet 
enjoyment  contained  in  the  sub-leases.  These 
covenants  were  restricted  in  the  ordinary  way 
to  disturbance  by  the  original  lessee  and  those 
claiming  under  her.  The  plaintiff  applied  to 
discharge  the  orders,  and  the  defendants  for 
directions  as  to  the  mode  of  trial.  Subsequently 
to  the  plaintiff's  notice  of  motion  in  each  action, 
affidavits  were  filed  by  each  defendant  setting 
out  a  claim  to  be  indemnified  by  Miss  N.  on  the 
gi-ound  (1)  that  she  had  represents  to  him  that 
he  would  have  the  right  to  dig  out  sand  for  the 
purpose  of  building  on  the  land ;  and  ^2)  that 
the  sub-leases  contained  clauses  which  amounted 
in  each  case  to  an  implied  covenant  or  warranty 
that  such  digging  was  lawful.  The  defendants 
in  each  action  admitted  that  they  had  dug  out 
and  sold  certain  sand  beyond  what  was  necessarv 
for  building,  and  they  brought  the  amount's 
received  in  respect  thereof  into  court.  The 
lease  containing  the  restrictive  covenant  had 
determined  since  the  acts  complained  of,  so 
that  damages  only  could  be  granted  in  respect 
of  them : — Held,  that  the  case  against  Miss  N. 
was  neither  a  sufficiently  good  prima  facie  ca.sc, 
nor  were  the  issues  in  it  to  a  sufficient  extent 
identical  with  the  issues  between  the  plaintiff 
and  the  defendants  for  the  order  bringing  in 
Miss  N.  to  be  sustained.  C&rrie  y.  Allen,  48 
L.  T.  464— C.  A. 

When  the  plaintiff  and  defendant  allege  that 
a  suit  is  occasioned-  by  the  conduct  of  a  third 
party,  the  court'  will  give  leave  that  he  may  he 
served  with  notice  of  the  suit,  so  as  to  enable  the 
court  to  grant  relief  against  him.  Treleaven  v. 
Bray,  45  L.  J.,  Ch.  113 ;  1  Ch.  D.  176  ;  33  L.  T. 
827  ;  24  W.  R.  198— C.  A. 

Service  of  a  notice  by  a  defendant  on  a  third 
party  is  only  for  the  purpose  of  binding  the  third 
party  by  the  judgment  in  the  action,  as  between 
the  plaintiff  and  defendant.  In  order  to  obtain 
relief  against  the  third  party,  the  defendant  must 
bring  an  independent  action  against  him.    Ih. 

A  purchaser  filed  a  bill  for  specific  per- 
formance. The  defendant,  by  his  answer,  stated 
that  he  was  desirous  of  completing  the  contract, 
but  that  he  was  only  equitable  owner,  the  legal 
estate  bein^  outstanding  in  a  trustee  for  him, 
who  refused  to  join  in  conveying  to  the  plaintiff. 
The  defendant  moved  ex  parte  for  leave  to  serve 
the  trustee  with  a  notice  stating  the  nature  of 
the  suit,  and  that  he  claimed  indemnity  against 
the  trustee,  and  also  to  compel  him  to  join  in 
the  conveyance : — Held,  that  with  the  consent 
of  the  plaintiff,  leave  might  be  given  to  serve 
the  notice.  But  that  the  defendant  could  not 
set  up  a  counter-claim  against  the  trustee.  Ih. 


Joint  Tortfeaaon.] — In  an  action  for  tort 


for  injury  sustained  by  the  plaintiff  through  the 
defendants*  negligence,  the  defendants  obtained 
an  order  under  OnL  XVI.  r.  17,  that  third  parties 
who,  it  was  aU^fed,  through  their  negligence,  had 
caused  the  injury  should  be  added  as  defendants: 
— Held,  that  the  defendants  were  not  entitled  to 
have  such  third  persons  made  parties  to  the 
action,  fforwell  v.  London  Chtnihvg  Co.,  46  L.  J., 
Ex.  700  ;  2  Ex.  D.  365  ;  36  L.  T.  637  ;  25  W.  R. 
610— C.  A. 

In  an  action  of  tort,  for  injury  sustained  and 
damages  suffered  by  the  plaintiffs  through  the 
defendants'  negligence,  the  defendants  obtained 
on  an  ex  parte  application  liberty  to  issue  a 
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notice  under  Ord.  XV.  r.  18,  claiming  to  be 
entitled  to  contribution,  or  indemnity,  or  relief 
orer  against  the  corporation  of  Dublin,  who,  as 
the  defendants  alleged,  caused  an  accident : — 
Held,  upon  motion  bj  the  corporation  to  rescind 
the  ex  parte  order,  that  the  defendants  were  not 
entitled  to  bind  the  corporation  by  such  notice, 
and  that  the  order  should  be  set  aside,  ^ice  y. 
AUianre  and  Dublin  Omsmierg*  Gas  Co,,  12 
L.  B.  Ir.  172. 

Collifioii — Tug  and  Tow.] — ^Where  in  an 

action  for  damage  by  collision  the  defendants  had 
by  notice  brought  in  the  owner  of  a  tug  towiug 
the  defendant's  ship,  and  sought  to  make  the  tug 
liable  for  improper  navigation  and  disobedience 
to  orders,  and  me  defendants  applied  for  direc- 
tions as  to  the  mode  of  having  the  questions  in 
the  action  determined,  the  court  declined  to  give 
directions,  and  dismissed  tiie  third  party  from 
the  action  upon  the  ground  that  questions  between 
the  defendants  and  the  third  party,  totally 
different  from  those  between  the  plaintiffs  and 
the  defendants,  might  arise  in  the  case,  and 
would  be  embarrassing  to  the  plaintiffs.  The 
Bianca,  62  L.  J.,  P.  56  ;  8  P.  D.  91 ;  48  L.  T.  440 ; 
31  W.  B.  954  ;  5  Asp.  M.  G.  60. 

A  collision  took  place  between  the  ship  8.  and 
the  C,  which  was  being  towed  by  a  tug.  The 
owners  of  the  S.  brought  an  action  against  the 
owners  of  the  C,  alleging  the  collision  to  have 
been  occasioned  by  the  negligence  of  the  C.  and 
her  tug,  or  one  of  them.  The  owners  of  the  C. 
obtained  leave  to  serve  notice  on  the  owner  of 
the  tug  that  they  claimed  to  be  entitled  to 
indenmity,  and  the  court  made  an  order  that  the 
owner  of  the  tug  should  be  at  liberty  to  appear 
and  defend,  '*  being  bound  as  between  him  and 
the  defendants  by  any  decision  the  court  may 
come  to  in  this  action  as  to  the  cause  of  collision.** 
At  the  hearing  the  owner  of  the  tug  appeared, 
but  the  defen&nts  did  not,  and  the  judge  of  the 
admiralty  court  pronounced  that  tiie  collision 
was  occasioned  by  the  default  of  the  master  and 
crew  of  the  C,  and  condemned  the  owners  in 
damages  and  costs,  and  declared  that  they  were 
not  entitled  to  indemnity  from  the  owner  of  the 
tug : — ^Held,  on  appeal,  that  the  order  giving 
the  owner  of  the  tug  liberty  to  appear  and  defend 
did  not  put  matters  in  train  for  trying  any  issue 
between  him  and  the  defendants,  and  that  so 
much  of  the  judgment  as  negatived  the  right  to 
indemnity  from  the  owner  of  the  tug  must  be 
struck  out.  Tke  CarUhum,  5  P.  D.  59  ;  41  L.  T. 
711 ;  28  W.  B.  378— C.  A.  Beversing  49  L.  J..  P. 
14. 

h.  Practice. 

Matter  of  Biieration.] — ^The  exercise  of  the 
power  of  allowing  a  defendant  to  issue  a  notice 
to  a  third  party  under  Bules  of  Supreme  Court, 
1875,  Ord.  XYI.  r.  18,  is  a  matter  of  discretion  ; 
and  where  the  court  sees  that  the  introduction 
of  a  third  party  wiU  tend  to  prejudice  and  cause 
additional  expense  to  the  plaint£s,  leave  to  issue 
the  notice  will  not  be  given.  Auooiated  Hams 
Co.  V.  Whichcord,  47  L  J.,  Ch.  652 ;  8  Ch.  D. 
457  ;  38  L.  T.  602  ;  26  W.  B.  774. 

Trial  in  samo  Action— BifHonlt  Qnei- 


tion.] — Third-party  procedure  should  be  applied 
only  when  all  the  d&putes  between  the  plaintiff 
and  defendant  and  between  the  defendant  and 
the  third  party  can  be  tried  in  the  same  action. 
When  Uke  question  of  contribation  or  indemnity 


is  difficult  and  complicated,  involving  the  con- 
struction of  a  section  of  an  act  of  parliament, 
the  judge  at  chambers  is  justified  in  refusing 
upon  that  ground  to  give  directions,  and  in 
thereby  dismissing  the  third  party  from  the 
action.  Baxter  v.  Prance,  64  L.  J.,  Q.  B.  337 ; 
[1895]  1  Q.  B.  591 ;  14  B.  265 ;  72  L.  T.  183 ; 
43  W.  B.  841—0.  A. 

Merits— Validity  of  Claim.]— On  the  applica- 
tion for  leave,  the  court  will  not  go  into  any 
question  as  to  the  merits  of  the  action  or  the 
validity  of  the  claim  for  indemnity.  JSdiwn 
Electric  Light  Co,  v.  Holland,  56  L.  J.,  Ch.  124 ; 
33  Ch.  D.  497  ;  55  L.  T.  587  ;  35  W.  B.  178. 

In  giving  leave  to  a  defendant  to  serve  notice 
of  a  claim  for  contribution  or  indemnity  on  a 
third  party,  .the  court  will  not  consider  whether 
the  claim  is  a  valid  one,  but  only  whether  the 
claim  is  bon&  fide,  and  whether,  if  established,  it 
will  result  in  contribution  or  indemnity.  Car- 
shore  v.  JT.  JE,  By.,  54  L.  J.,  Ch.  760 ;  29  Ch.  D. 
344 ;  52  L.  T.  232  ;  33  W.  B.  420—0.  A. 

Plaintiff  not  to  be  Embarraseed.] — An  action 
was  brought  against  a  railway  company  to 
compel  them  to  re- transfer  stock  which  the 
plaintiffs  alleged  to  have  been  transferred  out 
of  their  names  by  means  of  forged  transfer 
deeds.  The  transferees  were  not  made  parties, 
but  the  company,  under  Old.  XVI.  r.  48, 
served  them  with  third-party  notices,  claiming 
indemnity.  The  company,  in  their  defence,  set 
up  all  the  grounds  of  defence  that  could  be 
relied  on  against  the  plaintiff's  claim.  Some  of 
the  third  parties  desired  to  defend,  and  liberty 
was  given  to  them  to  appear  at  the  trial  and 
take  such  part  as  the  judge  should  direct.  Two 
of  them  appealed  from  this  order,  asking  that 
they  might  be  at  liberty  to  deliver  a  defence, 
appear  at  the  trial,  and  put  in  evidence,  and 
cross-examine  the  plaintiff's  witnesses : — Held« 
that  the  third  parties  were  not,  under  the  old 
practice,  necessary  parties  to  the  action,  and 
that  as  the  company  had  raised  all  proper 
grounds  of  defence,  and  was  bonA  fide  defending 
the  action,  the  order  gave  the  third  parties  alP 
reasonable  protection,  and  that  the  appeal  must 
be  dismissed,  for  that  while,  on  the  one  hand, 
the  court  ought  to  take  care  that  the  third 
parties  had  full  opportunity  of  seeing  that  the 
questions  in  the  cause  were  fairly  tried,  it  ought, 
on  the  other  hand,  to  take  care  that  the  plain- 
tiff were  not  embarrassed  and  put  to  expense  by* 
unnecessarily  allowing  persons,  who  were  not 
necessary  parties  to  the  action,  to  take  all  the 
same  steps  as  if  they  had  been  made  defendants. 
Barton  v.  £.  Jf  N,  W.  By.,  57  L.  J.,  Ch.  676 ;  38 
Ch.  D.  144  ;  59  L.  T.  122  ;  36  W.  B.  452—0.  A. 

In  an  action  by  a  company  against  its  directors 
and  others,  seeking  to  make  the  defendant  per- 
sonally liable  in  respect  of  certain  dividends 
alleged  to  have  been  improperly  paid  out  of 
capital,  the  defendants  applied  under  Ord.  XVI. 
r.  18,  for  leave  to  serve  third-party  notices  on  all 
the  shareholders  of  the  company,  450  in  number, 
on  the  ground  that  if  they,  the  defendants,  were 
held  liable,  they  would  have  a  right  over  against 
the  shareholders  to  recover  from  them  the  sums 
received  by  them  by  way  of  dividend: — ^Held, 
that  the  granting  of  the  leave  asked  for  would 
materially  embarrass  the  plaintiffs  in  the  con- 
duct of  their  action,  and  that,  therefore,  the 
court,  in  the  exercise  of  its  discretion,  ought  to 
refusa  the  application.    Wye  Valley  By.  v.  Haices 
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60  li.  J.,  Gh.  225  ;  16  Ch.  D.  489  ;  43  L.  T.  715  ; 
29  W.  B.  177— C.  A.  See  also  Auodated  Home 
Co.  ▼.  WhicKoard^  supra. 

The  oooit  has  power  to  order  a  notice  to  be 
served  npoa  a  uiird  person,  if  there  is  one 
question  common  to  all  the  parties,  though  the 
whole  question  to  be  tried  between  the  pUtintiff 
and  tiie  defendant  is  not  the  same  as  that  which 
would  arise  between  the  defendant  and  the 
third  person.  But  the  exercise  of  the  power  is 
discretionaiy,  and  if  the  introduction  of  the 
third  person  will  tend  to  prejudice  or  delay  the 
plaintiff,  leave  will  not  to  given  to  serve  the 
notice.  Bower  v.  Hartley,  46  L.  J.,  Q.  B.  126  ; 
1  Q.  B.  D.  652  ;  24  W.  R.  941— C.  A.    See  Suxinr 


Shipmug  Co,  v.  Duncan,  45  L.  J.,  Q.  B.  638  ; 
1  Q.  B.  D.  644 ;  35  L.  T.  879 ;  25  W.  R.  233— 
C.  A.  Hlaina  Iron  Co.  v.  OarbuU,  46  L.  T.  162. 
The  Bianea,  52  L.  J.,  P.  56  ;  8  P.  D.  91 ;  48  L.  T. 
440 ;  81  W.  R.  954  ;  5  Asp.  M.  C.  60. 

SenriM  ef  VotiM  o«t  ef  th«  JuriidletioiL.]— 

Where,  in  an  action  for  a  breach  within  the 
jurisdiction  of  a  contract  which,  according  to  the 
terms  thereof,  ought  to  be  performed  wiuiin  the 
jurisdiction,  the  defendant  claims  to  be  entitled 
to  an  indenmity  from  a  third  party,  the  court 
may  allow  service  out  of  the  jurisdiction  of  a 
notice  of  such  claim,  unless  the  third  party  is 
domiciled  or  ordinarily  resident  in  Scotland  or 
Ireland.  Dubout  v.  Macpherton,  58  L.  J.,  Q.  B. 
496;  2SQ.B.  D.340;  61  L.T.689;  38W.R.62. 
By  Ord.  XI.  r.  1,  service  out  of  the  jurisdic- 
tion of  a  .  .  .  notice  of  a  writ  of  summons  may 
be  allowed  by  the  court  or  a  judge  whenever  .  .  . 
(g)  any  person  out  of  the  jurisdiction  is  a 
necessaiy  or  proper  party  to  an  action  properly 
brought  against  some  other  person  duly  served 
within  the  jurisdiction : — Held,  that  Ord.  XI. 

'•  1^  (8)i  ^<)^  1^0^  ^Vf^J  to  service  out  of  the 
jurisdiction  of  a  thim-party  notice  on  a  third 
party  domiciled  or  ordinarily  resident  in  Scot- 
land. Speller  v.  Bristol  Steam  Navigation  Co,, 
53  L.  J.,  Q.  B.  322  ;  13  Q.  B.  D.  96  ;  50  L.  T.  419 ; 
32  W.  R.  670  ;  5  Asp.  M.  C.  228— G.  A. 

Ord.  XI.  rr.  2,  4,  as  to  service  of  writs,  kc,,  out 
of  the  jurisdiction,  applies  to  service  of  notices 
on  third  persons  under  Ord.  XYI.  rr.  17, 18 ;  and 
service  of  the  notice  on  the  company  in  Scot- 
land was  therefore  good.  Swansea  Shipping  Co. 
V.  Duncan,  45  L.  J.,  Q.  B.  638  ;  1  Q.  B.  D.  644  ; 
35  L.  T.  879  ;  25  W.  R.  233— G.  A. 

A  defendant  may  not  serve  a  third  party  out 
of  the  jurisdiction  with  a  counter-claim,  although 
he  may,  if  necessaiy,  commence  a  fresh  action 
against  him.    Potters  v.  Miller,  31  W.  R.  858. 

The  court  refused  leave  to  serve  the  notice  on 
a  foreign  company  not  cairying  on  business  in 
the  United  Kmgdom,  against  whom  the  defen- 
dant claimed  indemnity.  Bank  ef  Ireland  v. 
lVrft««,  6  L.  R.,  Ir.  19. 

Votlee  to  Co-defendant.]  —  Under  r.  55  of 
Ord.  XYI.,  a  defendant  need  not  obtain  the  leave 
of  the  court  or  a  judge  before  issuing  to  a  co- 
defendant  a  notice  claiming  contribution  or 
indemnity  from  him.  Towse  v.  Loveridge,  63 
L.  J.,  Ch.  499  ;  25  Ch.  D.  76 ;  49  L.  T.  466  ;  32 
W.  R.  161. 

A  third  party  may  be  introduced  into  an  action 
by  adding  him  as  a  defendant,  under  Ord.  XXII. 
r.  5,  under  the  same  circumstances  in  which  a 
third-party  notice  might  have  been  given  to  him 
under  Ord.  XVI.  r.  17.  And  the  term  "  notice  " 
in    the  Judicature  Act,  1873,  s.  24,  sub-s.  3, 


includes  notice  to  a  defendant  by  including  him 
in  a  counter-claim.  Dear  v.  Sworder,  46  L.  J., 
Ch.  100  ;  4  Ch,  D.  476  ;  26  W.  R.  124. 

In  an  action  by  A.  against  his  trustees,  B.  and 
C,  to  make  them  jointly  and  severally  liable  for 
the  loss  occasioned  by  an  investment  on  insuffi- 
cient security,  in  breach  of  trust,  of  the  trust 
fund,  B.,  in  Wb  statement  of  defence  and  counter- 
claim, claimed  contribution  from  C,  as  the 
trustee  primarily  liable  for  the  alleged  breach  of 
trust,  if  established.  The  defence  was  d^vered 
to  C,  but  there  was  no  order  that  that  should  be 
sufficient  notice.    A  decree  for  an  account  and 

Skyment  having  been  made  against  B.  and  G. : — 
eld,  on  further  consideration,  that  C.  had 
sufficient  notice  within  Rules  of  Court,  1875, 
Old.  XYI.  r.  17,  of  B.*s  claim  for  indemnity; 
and  that  B.  was  entitled  to  an  inquiry  how  and 
in  what  proportions,  as  between  B.  and  C.,  the 
sums  ordered  to  be  paid  to  A.  should  be  bonie 
and  paid.  Butler  v.  Butler,  49  L.  J.,  Ch.  742  ; 
14  Ch.  D.  329  ;  42  L.  T.  728  ;  28  W.  R.  826. 

One  defendant,  by  his  statement  of  defenoe, 
made  certain  allegations  affecting  the  rights  of 
his  co-defendants.  The  latter  purchased  a  copy 
of  the  defence,  which  was  not  delivered  to  them 
in  any  other  way  : — ^Held,  that  the  purchase  of 
the  statement  of  defence  did  not  affect  the 
co-defendants  with  notice,  under  Ord.  XYI. 
r.  17.    Steel  v.  Dixon,  42  L.  t.  765  ;  28  W.  R.  796. 

Questions  between  co-defendants  may  be 
raised  by  a  pleading  which  states  both  a  defence 
as  against  the  plaintiff  and  a  claim  against  a 
co-defendant ;  but  such  pleading  is  not  a  counter- 
claim under  the  Judicature  Act,  Ord.  XXI.  r.  5, 
and  should  not  be  so  intituled.  Delivery  of  suc^ 
pleading  to  the  co-defendant  is  sufficient  notice 
under  Ord.  XYI.  r.  17.  Fumess  v.  Booth,  46 
L.  J.,  Ch.  112  ;  4  Ch.  D.  686  ;  25  W.  R.  267. 

Plaintiff  jointly  with  defendant  B.  entered 
into  a  contract  with  defendant  £.  to  work  a 
trading  adventure  on  lands  belonging  to  E. 
Plaintiff  by  his  claim  alleged  that  E.  had 
obtained  the  contract  from  him  and  defendant 
B.  by  misrepresentation,  and  asked  for  resdsBion, 
and  in  the  alternative  for  dissolution.  Defendant 
B.  delivered  a  pleading,  whidi  was  at  the  same 
time  his  defence  in  the  action,  a  reply  to  a 
counter-claim  by  E.,  and  a  new  claim  as  in  an 
action  against  E. : — ^Held,  that  he  was  entitled 
to  prosecute  in  this  action  his  claim  against  B.  ; 
and  that  delivery  to  the  defendant  £.  of  the  said 
pleading  should  be  notice,  under  the  statute, 
of  the  claim  of  defendant  B.  against  him.  Be^ot 
V.  Easton,  11  Ch.  D.  392  ;  27  W.  R.  404. 

LeaTO  to  Third  Party  to  senre  Votioo  on 
Fourth.] — Leave  was  given  to  third  party  under 
Ord.  X  VI.  r.  18,  to  serve  notice  on  a  fourth  party. 
Wiihamy.  Vane,  49  L.  J., Gh.  242 ;  41  L.  T.  729  : 
28  W.  R.  276. 

In  an  action  by  a  shipower  against  the  con- 
signee of  goods  under  a  biU  of  huling  to  recover 
damages  for  delay  in  unloading,  the  defendant 
obtained  an  order  to  bring  in  a  third  party,  viz., 
the  London  Banking  Association,  who  had  bought 
the  cargo  afloat.  The  court  gave  leave  to  the 
Banking  Association  to  give  notice  to  and  bring 
in  a  fourth  party  to  whom  they  had  resold  the 
cargo  afloat.    Fowler  v.  Knoop,  36  L.  T.  219. 

Quaere,  whether  the  provisions  of  Ord.  XYI. 
extend  to  bringing  in  any  paiiies  beyond  the 
third  party.  Yorkshire  Waggon  Co,  v.  Newport 
Coal  Co.,  49  L.  J.,  Q.  B.  527  ;  5  Q.  B.  D.  268  ;  42 
L.  T  367  ;  28  W.  R.  605. 
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Orte— How  OMained.^ — ^An  application  by 
the  defendant  in  an  action  for  leave  to  serve  a 
thiid-party  notice  under  Ord.  XVI.  r.  18,  ought 
to  be  marie  on  notice  to  the  plaintiff,  and  not  ex 
parte.  Wye  Valley  By,  ▼.  Hatoes,  60  L.  J.,  Ch. 
226 ;  16  Ch.  D.  489  ;  43  L.  T.  716 ;  29  W.  R.  177— 
C.A.    See  funo  OnL  XYL  r.  48. 

linw  for  making  Applioation.] — ^After  his 
defence  had  been  d^vered,  the  pleadings  closed 
and  the  action  set  down  for  trial,  a  d^endant 
took  out  a  summons  for  leave  to  issue  a  notice  to 
a  third  party : — ^Held,  that  the  application  was 
made  too  late,  and  must,  therefore,  be  refused. 
AMtotiated  Home  Co,  v.  Whickeord,  47  L.  J.,  Ch. 
652;  8  Ch.D.  467  ;  38  L.  T.  602  ;  26  W.  R.  774. 

An  application  for  a  defendant  for  leave  to 
i«iie  a  third-party  notice  under  r.  68  of  Ord. 
XVI.  of  the  Rules  of  Court,  1888,  should  be 
made  promptly  ;  the  time  contemplated  by  the 
order  as  that  within  which  the  application  is  to 
be-made  being,  as  a  general  rule,  within  the  time 
limited  for  delivering  the  defence,  and  at  the 
latest  before  the  pleadings  are  closed.  Birming' 
Aan  Lani  Co.  v.  L,  Sf  N,  W,  By,,  66  L.  T.  702. 

Semfale,  the  application  should  not  as  a  rule  be 
made  before  defence  delivered.  OiUon,  In  re, 
QUten  ▼.  GiUtm,  63  L.  J.,  Ch.  666 ;  [1894]  2 
Ch.  92 ;  8  K.  382  ;  70  L.  T.  728  ;  42  W.  R.  426. 

SimuBOiio  for  Direotloiia.] — ^No  questions  can 
be  detennined  between  a  defendant  and  a  third 
party  brought  into  the  action  by  the  defendant, 
onlesB  an  order  be  obtained  under  Ord.  XYI. 
r.  17,  giving  directions  that  such  questions  shall  be 
detennined.  PUler  v.  BoherU,  21  Ch.  D.  198  ; 
46L.T.  527;  30W.R.695. 

Where  a  defendant  serves  a  co-defendant  with 
a  third-party  notice,  but  omits  to  take  out  a 
summons  for  directions  under  Ord.  XVI.  r.  62,  he 
will  not  be  entitled  to  any  relief  as  against  him. 
Trittcm  v.  BankaH,  66  L.  J.,  Ch.  629  ;  66  L.  T. 
306 ;  35  W.  R.  474. 

Xoflual  to  giTo  Bireotloiif.] — ^Where  a 

third-party  notice  has  been  issued  and  a  sum- 
mons taken  out  for  directions  as  to  the  mode  of 
trial,  if  the  judge  refuses  to  give  directions,  he 
thereby  dismisses  the  third  party  from  the  action. 
Baaier  v.  France,  64  L.  J.,  Q.  B.  337  ;  [1895]  1 
Q.  B.  691 ;  14  R.  266  ;  72  L.  T.  183  ;  43  W.  R. 
341— C.  A. 

In  an  action  against  the  defendants  for  non- 
delivery uf  certain  iron  rods  of  the  quality  con- 
tracted for,  the  defendants  proceeded  to  bring 
in  H.,  a  foreigner,  as  a  third  party,  under  Ord. 
XYI.  r.  18,  on  the  ground  that  they  had  con- 
tracted with  him  in  respect  of  the  iron  rods  so 
supplied,  and  upon  the  same  terms.  It  was  not 
denied  that  the  clause  as  to  quality  was  the  same 
as  between  the  plaintiff  and  the  defendants  on 
the  one  hand,  and  the  defendants  and  H.  on  the 
other.  The  plaintiff,  however,  relied  upon  certain 
admiarions  made  by  the  defendants  as  r^ards 
the  subject-matter  of  the  contract,  whidi  shewed 
that  the  action  was,  as  between  the  plaintiff  and 
the  defendants,  an  undefended  one.  It  further 
appeared  that  the  case  had  already  been  set 
down  for  trial,  and  would  be  reached  in  a  day  or 
two.  Upon  application  made  by  the  defendants, 
under  Ord.  xVl.  r.  21,  to  give  directions  as  to 
the  mode  of  trial :— Held,  that  the  court  had 
power  to  consider  whether  the  case  was  one  in 
which  a  third  party  ought  to  be  allowed  to  come 
fai)  and  ought  to  refuse  the  application  where 


the  effect  of  such  third  party  being  introduced 
would  be  to  embarrass  and  delay  the  plaintiff. 
Schneider  v.  BaU,  50  L.  J.,  Q.  B.  389  ;  46  L.  T. 
371— C.  A. 

In  an  action  against  the  defendants  for  breach 
of  contract,  they  served  P.,  as  third  party,  with  a 
notice  under  r.  18  of  Ord.  XYI.  The  defendants 
then  applied  to  the  court  to  give  directions  as 
to  mode  of  trial ;  but  the  court  held  that  the 
matters  oould  not  all  be  decided  at  one  trial, 
and  declined  to  give  any  directions.  Pleadings 
having  been,  by  direction  of  the  queen's  bench 
division,  delivered  between  the  defendants  and 
the  thiid  party,  tlxe  defendants  then  gave  the 
third  party  notice  of  trial,  the  action  between 
the  plaintiff  and  the  defendants  having  been 
already  tried : — Held,  that  as  the  court  had 
decided  that  all  the  questions  could  not  be 
determined  in  one  trial,  the  third  party  ought 
to  be  dismissed  from  the  action,  and  that  the 
notice  of  trial  should,  therefore,  be  set  aside. 
Schneider  v.  BaU,  50  L.  J.,  Q.  B.  525  ,  8  Q.  B.  D. 
701 ;  46  L.  T.  371 ;  30  W.  R.  420— C.  A. 


Indomnitj  elaimod  against  Co-dofendant.  ] 


— ^Where  a  defendant  in  an  action  issues  a  third- 
party  notice  against  a  oo-defendant,  the  proper 
time  for  raising  the  question  as  to  his  liability  to 
contribution  or  indemnity  is  on  the  application 
for  directions  under  Ord.  XYI.  r.  52,  The  third- 
party  notice  being  in  such  cases  issued  without 
leave,  there  is  no  order  of  the  court  against 
which  an  appeal  or  a  motion  to  set  it  aside  can 
be  brought,  and  t^e  judge,  on  the  application  for 
directions,  must  consider  whether  there  is  a  ques- 
tion to  be  tried  as  to  the  liability  to  contribution 
or  indemnity.  Bawter  v.  France,  64  L.  J.,  Q.  B. 
336  ;  [1895]  1  Q.  B.  456  ;  14  R.  212  ;  72  L.  T. 
146  ;  43  W.  R.  227— C.  A. 

Judgment  on  Applioation.^ — ^Under  Ord. 

XYI.  r.  62,  judgment  against  a  third  party  who 
has  appeared  pursuant  to  a  third-party  notice, 
but,  at  the  hearing  of  an  application  by  the 
defendant  for  directions,  declines  to  state  any 
defence,  may  be  ordered,  if  the  judge  is  not  satis- 
fied that  there  is  any  question  proper  to  be  tried 
as  to  t^e  liability  of  the  third  party.  The  rule 
is  consistent  with  the  Judicature  Act,  1873,  s.24, 
sub-s.  3,  and  the  Judicature  Act,  1876,  s.  24,  and 
is  not  ultra  vires.  Such  judgment  under  the 
rule  may,  since  the  Married  Women*s  Pro- 
perty Act,  1882,  be  ordered  against  a  married 
woman,  third  party,  as  a  feme  sole,  declaring  her 
separate  estate  chargeable  even  in  respect  of  a 
liability  created  before  that  act.  Oloucetterehire 
Banking  Co.  v.  PhUlipe,  53  L.  J.,  Q.B.  493  ;  12 
Q.  B.  D.  533  ;  60  L.  T.  360  ;  32  W.  R.  522. 

A  defendant  who  is  entitled  to  an  indemnity 
from  a  co-defendant  upon  a  special  agreement  is 
entitled  to  sign  judgment  against  his  co-defen- 
dant for  the  amount  of  his  (the  defendant's) 
liability  before  he  has  actoallv  paid  anything  in 
discharge  of  it.  English  ami  Scottish  li-ust  Co, 
V.  Flatau,  36  W.  R.  238. 

Betting  aside  Hotiee.]  —  If  the  third  party 
objects,  it  is  unnecessary  for  him  to  serve  notice 
to  be  dismissed,  as  the  court  has  power  to 
dismiss  him  on  the  hearing  of  the  application  for 
directions.  GrevUle  v.  Hayes,  [1894]  2  Ir.  R. 
20. 

Orders  to  bring  in  third  parties,  made  on  ex 
parte  applications,  are  in  the  nature  of  con- 
ditional oiders  obtained  at  the  peril  of  the  party 
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applying,  and  can  be  set  aside  upon  motion  by 
the  thi^  party.  Rice  v.  Alliance  and  Dublin 
Cowtumers^  Qm  Co.,  12  L.  R.,  Ir.  172. 

A  co-defendant  served  with  a  third-party 
notice  may  move  to  set  aside  the  service.  Tow9e 
T.  Loreridge,  53  L.  J.,  Ch.499 ;  25  Cb.  D.  76 ;  49 
L.  T.  466;  32  W.  R.  161. 

Liberty  to  appear  at  Trial  or  Befend  Aotion.] 

— Where,  in  an  action  for  dnmages  in  respect  of 
alleged  injury  to  the  plaintiff's  premises,  the 
defendant,  claiming  to  be  entitled  to  indemnity 
over  agaiDst  a  person  not  a  party  to  the  action, 
had  served  such  person  with  a  third-party  notice 
under  Ord.  XVI.  r.  48,  and  he  had  appeared 
thereto,  the  court,  upon  a  summons  for  directions 
taken  out  by  the  defendant,  gave  the  third  party, 
who  did  not  admit  his  liability,  liberty  to  appear 
at  the  trial  of  the  action  and  take  such  part  as 
the  judge  should  direct,  and  be  bound  by  the 
result,  and  ordered  the  question  of  his  liability 
to  indemnify  the  defendant  to  be  tried  at  the 
trial  of  the  action,  but  subsequent  thereto.  In 
case  a  third  party  served  with  notice  appears  and 
admits  his  liability  to  indemnify,  the  court  will 
give  him  leave  to  defend  the  action.  Coleg  v. 
Civil  Service  Supply  Aaociation,  63  L.  J.,  Gh. 
638  ;  26  Ch.  D.  529  ;  50  L.  T.  114  ;  32  W.  R.  407. 

A  lessor  sued  the  assignee  of  the  lease  for 
breach  of  the  covenant  to  repair ;  the  executors 
of  the  original  lessee  were  subsequently  made 
parties,  and  served  a  third-party  notice  on  a 
person  who  had  been  in  possession  of  the 
premises,  under  an  agreement  for  sale  from  the 
lessee,  claiming  indemnity  from  him,  and  an 
order  was  made  giving  him  leave  to  appear  and 
oppose  the  plaintiff's  claim  so  far  as  he  might 
be  affected  thereby..  The  third  party  then 
admitted  his  liability  to  indemnify  the  executors 
and  offered  to  pay  a  sum  of  money  into  court 
and  applied  for  leave  to  defend  the  action  on 
the  ground  that  the  defence  put  in  by  the  lessee's 
executors  did  not  raise  the  chief  grounds  on 
which  the  third  party  could  rely : — Held,  that 
leave  to  defend  ought  not  to  be  granted.  Barton 
V.  Z.  ^  N.  W.  By.  (38  Ch.  D.  147)  followed. 
Byrne  v.  Broom,  37  W.  R.  592. 

An  action  was  brought  for  specific  performance 
of  a  contract.  The  defendant  pleaded  that  he 
was  not  liable  on  the  ground  that  he  signed  the 
contract  as  agent  for  another  person.  The 
defendant  served  a  third-party  notice  on  the 
other  person  who  appeared  and  took  no  further 
proceedings.  The  defendant  obtained  an  order 
that  the  question  as  to  the  liability  of  the  third 
party  should  be  tried  as  soon  as  might  be  after 
the  trial  of  the  action : — Held,  that  the  third 
party  might  appear  by  counsel  and  have  the 
question  tried  immediately  after  the  trial  of  the 
action,  without  having  obtained  directions  as  to 
pleading  or  otherwise  ;  and  that  if  the  defendant 
wished  for  such  directions  he  should  have  taken 
steps  to  have  them  given.  Bltrre  v.  Ashby,  68 
L.  J,  Ch.  779  ;  42  Ch.  D.  682  ;  61  L.  T.  766  ;  38 
W.  R.  141. 

To  a  claim  by  the  plaintiff  for  not  accepting 
183  chests  of  shellac  according  to  contract,  the 
defendants  raised  the  defence  that  the  shellac 
was  not  of  the  quality  contracted  for.  The 
defendants  had  contracted  with  Messrs.  R.  and 
Messrs.  T.  respectively,  for  the  sale  to  them  of  50 
chests,  on  the  same  terms  as  their  contract  with 
the  plaintiff,  and  the  defendants  cited  Messrs.  R 
and  T.  under  Ord.  XYl.  r.  18.  Messrs.  R.  con- 
sented to  be  bound  by  the  judgment  in  the  action 


as  to  the  quality  of  the  shellac  : — Held,  that 
Messrs.  R.  and  T.  had  been  properly  cited ;  and 
the  court  directed  that  Messrs.  T.  should  be  at 
liberty  to  appear  and  defend  the  action  so  far  as 
regarded  the  question  of  the  quality  of  the  shellac, 
and  that  they  should  be  bound  by  the  findiug  of 
the  jury  on  that  question.  Beneckc  y.  Frost,  45 
L.  J.,  Q.  B.  693  J  1  Q.  B.  D.  419  ;  34  L.  T.  728 ; 
24  W.  R.  669. 

In  an  action  on  a  bill  of  exchange  accepted 
by  the  defendant  in  part  payment  of  a  ship  sold 
to  him  by  the  plaintiff,  the  defendant  pleaded 
that  he  bought  the  ship  on  behidf  of  and  for  a 
company ;  that  the  ship  was  afterwards  trans- 
ferred to  them ;  and  that  the  defendant  wa» 
induced  to  make  such  purchase  and  to  accept  the 
bill  by  the  fraudulent  misiepresentation  and 
concesdment  of  the  plaintiff  with  reference  to  the 
sale  of  the  ship  ;  and  he  set  up  by  way  of  counter- 
claim, a  claim  against  the  plaintiff  for  damages 
for  the  misrepresentation  and  concealment.  The 
company  having  been  served  by  the  defendant 
with  notice  under  Ord.  XVI.  r.  18,  was  cdlowed 
to  defend  the  action,  though  not  to  plead  any 
fresh  defence,  but  only  to  support  the  existing 
counter-claim  jointly  with  the  defendant  by  the 
same  solicitor  and  counsel,  and  to  be  jointly 
liable  with  the  defendant  for  the  costs  of  the 
action,  and  to  be  entitled  to  only  one  set  of  costs 
with  the  defendant  as  against  the  plaintiff. 
NorHs  V.  BeazLey,  46  L.  J.,  C.  P.  515  ;  36  L.  T.  409. 

What  Dofeneeo  open  to  Third  Party  J— A  third 
party  served  with  notice  under  Ord.  iVI.  r.  18, 
w&<9  allowed  to  put  in  a  defence  to  the  plaintiff's 
statement  of  claim,  limited  to  points  not  raised 
by  the  defence  of  the  defendants.  Witkafu  v. 
Vane,  49  L.  J.,  Ch.  242 ;  41 L.  T.  729 ;  28  W.  R.  276. 

When  a  third  party  has  been  given  leave  to 
defend  under  Old.  XVI.  r.  63,  he  is  at  liberty  to 
raise  any  defences  which  the  defendant  might 
have  raised  against  the  plaintiff's  claim,  although 
the  defendant  may,  by  admission  or  otherwise, 
have  debarred  himself  from  raising  any  particular 
defence.  Oalltndcr  y.  Wallingford^  63  L.  J., 
Q.  B.  569;  32  W.  R.  491. 


Judgment  against  Third  Partieo.]  —  Defen- 
dants to  an  infringement  action  served  a  third- 
party  notice  for  indemnity  upon  the  B.  company, 
who  were  not  parties  to  the  action.  The  B. 
company  appeared  as  third  i)artie8  in  the  action, 
and  admitted  their  liability  to  the  defendants ; 
and  the  court  ordered  that  they  should  have 
liberty  to  appear  at  the  trial,  and  should  be  bound 
by  the  decision  of  the  court  on  any  question  as 
to  the  indemnity  arising  between  them  and  the 
defendants,  but  not  otherwise.  The  B.  company 
were  not  made  defendants,  and  filed  no  pleadings, 
but  they  appeared  at  the  trial  as  thli^  parties, 
and  the  court  gaye  judgment  partly  in  favour  of 
the  plaintifb  and  partly  in  favour  of  the  defen- 
dants ;  but  made  no  special  order  as  to  the  third 
parties.  The  plaintiffs  appealed,  and  after 
judgment  had  been  given  allowing  their  appeal, 
with  costs  against  the  defendants,  the  plaintiffs 
asked  for  an  injunction  and  costs  against  the 
third  parties  (who  had  appeared  on  the  appeal), 
and,  if  necessary,  for  an  order  to  amend  so  as  to 
make  them  defendants : — Held,  by  Cotton,  LJ., 
that  the  court  had  no  jurisdiction  to  give  a 
judgment  against  these  third  parties  as  if  they 
were  defendants,  and  that  it  would  be  wrong 
after  judgment  on  appeal  to  grant  liberty  to 
amend  so  as  to  enable  the  court  to  give  relief 
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against  the  third  parties  which  was  not  asked 
for  at  the  trial ;  by  Lindley,  L.J.,  that  the  court 
had  jurisdiction  to  grant  the  liberty  to  amend 
applied  for,  but  that  it  should  not  be  exercised  in 
the  present  case.  Editon  ^'  Swan  United  Electric 
Light  Q).  T.  HoUand,  infra. 

Oouiter-elaim  by  Third  Party.] — The  court 
has  no  power  to  give  a  third  party,  who  has  been 
served  with  notice  by  a  defendant  under  Ord. 
XYI.  r.  48,  leave  to  file  a  counter-claim  against 
the  original  plaintiff.  Eden  v.  Weardale  Iron 
and  a»al  Co.,  54  L.  J.,  Ch.  384  ;  28  Ch.  D.  338  ; 
51  Lu  T.  726  :  83  W.  B.  241— C.  A. 

A  third  party  brought  in  as  defendant  to  a 
counter-claim  cannot  counter-claim  in  the  action. 
Street  v.  Gover  (46  L.  J.,  Q.  B.  582 ;  2  Q.  B.  D. 
498)  followed.  Alcoy  and  Qandia  By.  v.  Chreen- 
hiU,  65  L.  J.,  Ch,  99  ;  [18961  1  Ch.  19  ;  73  L.  T. 
462  ;  44  W.  B.  117— C.  A. 

DiMOTery — ^Third  Party  to  Plaintiff.  1 — Persons 
who  are  served  by  a  defendant  with  a  tnird-party 
notice  are  not  thereby  made  defendants  within 
the  definition  of  the  word  in  the  Judicature  Act, 
1873,  s.  100,  nor  do  they  become  defendants  by 
putting  in  a  defence.  But  where  persons  had 
been  served  with  a  third-party  notice  by  the 
defendant  for  the  purpose  of  claiming  an  indem- 
nity, and  had  obtained  an  order  (1)  that  the 
question  of  indemnity  should  be  tried  after  the 
trial  of  the  action  ;  and  (2)  that  they  should  be 
at  liberty  to  appear  at  the  trial  of  the  action  and 
oppose  the  plaintiff's  claim  so  far  as  they  were 
affected  thereby,  and  for  that  purpose  to  put  in 
evidence  and  cross-examine  witnesses  : — Held, 
that  the  third  parties  had  been  placed  by  the 
order  in  the  position  of  defendants,  and  had  a 
right  to  examine  the  plaintiff  by  interrogatories 
under  Ord.  XXXI.  r.  1.  Eden  v.  Weardale  Iran 
and  Coal  Co,,  56  L.  J.,  Ch.  400  ;  35  Ch.  D.  287  ; 
66  L.  T.  464  ;  35  W.  B.  507— C.  A. 

By  Plaintiff  to  Third  Party.]— Persons 

who  had  been  served  by  a  defendant  with  a 
third-party  notice  for  the  purpose  of  claiming 
indemnity,  obtained  an  order  (1)  that  the  ques- 
tion of  indemnity  should  be  tried  after  the  trial 
of  the  action ;  and  (2)  that  they  should  be  at 
liberty  to  appear  at  the  trial  of  the  action,  and 
oppose  the  plaintiff's  claim  so  far  as  they  were 
lAected  thereby,  and  for  that  purpose  to  put  in 
evidence  and  cross-examine  witnesses : — Held, 
that  the  third  parties  had  put  themselves  in  the 
position  of  "opposite  parties*'  to  the  plaintiff ; 
and  the  plaintiff  had  a  right  to  examine  them 
by  interrogatories.  AfacAllUter  y.  Bochester 
r^tfAoii)  ^  C.  P.  D.  19Q  followed.  Eden  v. 
Weardale  Iron  and  Coal  Co.,  56  L.  J.,  Ch.  178  ; 
54  Ch.  D.  223  ;  55  L.  T.  860 ;  35  W.  B.  235— 
C.A. 

When  third  parties  have  appeared  under  Ord. 
XVI.  r.  20,  and  have  been  given  liberty  to  defend 
under  r.  21,  the  plaintiff  has  the  right  to  obtain 
discovery  from  them.  MacAUister  v.  Bocliester 
ifiuhoji),  5  C.  P.  D.  194  ;  42  L.  T.  481. 

Costs.] — ^As  between  the  plaintiff  and  the 
defendant  the  court  held  that  the  defendant  was 
liable,  but  that  the  defendant  was  to  be  indemni- 
fied by  the  third  party,  and  the  latter  was  ordered 
to  pay  the  costs  of  the  third-party  proceedings 
between  him  and  the  defendant ;  but  the  defen- 
dant having  set  up  a  defence  which  failed,  must 
pay  the  costs  of  the  action.    Blore  y.  Aihby,  58 


L.  J.,  Ch.  779  ;  42  Ch,  D.  682  ;  61  L.  T.  766 ;  38 
W.  B.  141. 

Where  liberty  is  given  to  a  third  party  to- 
appear  and  defend  the  action,  the  question  of 
costs  is  usually  reserved  until  after  the  trial 
Beneche  v.  Front.  45  L.  J.,  Q.  B.  693  ;  1  Q.  B.  D. 
419  ;  34  L.  T.  728  ;  24  W.  B.  669. 


Befendant    ordered   to   Pay   Costs   of 


Third  Party.] — There  is  power  to  order  a  defen- 
dant to  pay  costs  to  a  third  party  who  appears 
in  consequence  of  being  servea  by  the  defendant 
with  a  notice  under  Ord.  XVI.  r.  18.  Torluhire 
Waggon  Co.  v.  Newport  Coal  Co.  (infra) 
explained.  Dawson  v.  Shepherd,  49  L.  J.,  Bx. 
529  ;  42  L.  T.  611  ;  28  W.  B.  805— C.  A. 

There  is  no  jurisdiction  under  the  provisions 
of  Ord.  XVI.  r.  21,  to  impose  any  terms  with 
regard  to  the  payment  of  the  costs  of  a  party 
brought  in  by  notice  under  r.  18  upon  the  party 
bringing  him  in.  Yorkshire  Waggon  O).  v. 
NewpoH  Coal  Co.,  49  L.  J.,  Q.  B.  527  ;  5  Q.  B.  D. 
268  ;  42  L.  T.  367  ;  28  W.  B.  505.  But  see  pre- 
rediiuj  ease. 


Plaintiff  ordered  to  Pay  Costs  of  Third 


and  Fourth  Parties.] — D.  covenanted  by  deed 
that  he  and  his  heirs  or  assigns  would  pay  S.  a 
royalty  on  coals,  which  should  bo  got  from  land 
purchased  from  8.,  and  which  should  be  shipped 
for  sale.  D.  did  not  execute  the  deed.  In  an 
action  on  the  covenant,  D.*s  representative 
brought  in  his  assigns  as  third  parties,  and  they 
brought  in  fourth  parties  : — Hehl,  that  there  was 
no  jurisdiction  to  throw  the  costs  of  the  third 
and  fourth  parties  on  the  plaintifb.  Witham  v. 
Vane,  32  W.  B.  617— H.  L.  (E.)  Aflfirming  44 
L.  T.  718— C.  A. 

A  third  party,  who  was  under  a  contract  to 
indemnify  the  defendant,  obtained  leaye  to 
appear  at  the  trial,  and  appeared  accordingly,  and 
succeeded  in  his  object  of  reducing  the  (images 
to  a  sum  already  paid  into  court  by  the  defen- 
dant : — Held,  that  he  was  not  entitled  to  costs 
against  the  plaintiff.  Williams  y.  8.  E.  By,,  26 
W.  B.  352. 

The  court  has  complete  jurisdiction  over  the 
costs  of  a  third  party  Drought  in  under  Ord.  XV. 
r.  18 ;  and  even  where  the  order,  giving  direc- 
tions as  to  the  mode  in  which  the  questions  are 
to  be  tried,  reserves  all  questions  between  the 
defendant  and  the  third  party,  including  the 
question  of  costs,  the  court  may  order  the  plain- 
tiff to  pay  the  costs  of  the  third  par^.  Hanbury 
Y,Upper  limy  Drainage  Board,  12  L.  B.  b.  217. 


Third  Party  ordered  to  Pay  Plaintiff** 


Costs.] — ^The  high  court  has  jurisdiction  to  order 
a  third  party  to  pay  to  an  unsuccesfdhil  defendant 
the  costs  payable  by  such  defendant  to  the 
plaintiff.  The  plaintiff  let  to  the  defendant  a 
house  for  twenty-one  years,  with  option  to 
determine  the  lease  at  the  end  of  seven  or  fourteen, 
by  deed  containing  covenants  by  the  defendant 
to  repair  and  paint  and  leave  in  repair.  The 
defendant,  after  having  occupied  for  five  years, 
sub-let  the  house  to  H.  for  the  remainder  of  the 
first  seven  years  by  a  writing  with  a  clause,  that 
"  the  letting  should  be  subject  in  all  respects  to 
the  terms  of  the  existing  lease  and  thecoyenants 
and  stipulations  contained  therein."  At  the  end 
of  the  seven  years,  the  defendant  having  deter- 
mined the  lease  in  the  exercise  of  his  option,  the 
plaintiff  claimed  from  the  defendant,  and  th^ 
defendant  claimed  from  H.,  the  amount  at  whiclr 
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dilapidations  had  been  assessed  bj  the  plaintiffs  1 
sunrejor.    H.  declined  to  pay  or  to  give  the 
defendant  an  indemnity,  or  to  take  any  responsi- 
bility in  the  matter.    The   plaintiff  sned  the 
defendant,  who  brought  in  H.  as  a  third  party. 
The  issues,  as  between  the  plaintiff  and  the  def  en- 
<lant,  and  the  defendant  and  H.,  were  referred 
separately  to  an  official  referee,  who  reported  that 
the  sum  daimed  by  the  plaintiff  was  due  from  the 
defendant  to  the  plaintiff,  and  that  a  similar  sum 
was  due  from  H.  to  the  defendant.    A  divisional 
court  (Lend  Coleridge,  G.J.,  and  Field,  J.)i  on 
adopting  the  second  report,  ordered  H.  to  pay  all 
«06tsa8  between  the  plaintiff  and  thedefendant : — 
Held,  by  the  court  of  appeal  (Jessel,  M.R.,  Brett 
and  Cotton.  L.JJ.),  that  these  were  costs  within 
the  discretion  of  the  high  court,  and  therefore 
that  this  order  was  not  appealable.      Hornby  v. 
Otrdwell,  51  L.  J.,  Q.  B.  89  ;  8  Q.  B.  D.  329 ;  46 
L.  T.  781  ;  30  W.  R.  263— C.  A. 

The  court  has  power  under  Ord.  XVI.  r.  21,  to 
order  the  third  party  brought  into  the  action  to 
pay  to  the  plaintiff  the  costs  occasioned  by  his 
defence.  PUler  v.  RitberU,  21  Ch.  D.  198 ;  46 
L.  T.  527  ;  30  W.  B.  695. 

Under  Old.  XVI.  r.  64,  the  court  has  jurisdic- 
tion to  order  third  parties  to  pay  the  costs  both 
of  an  appeed  and  the  costs  below.  Where  third 
parties  lutve  in  reality  fought  the  plaintifb  and 
failed,  an  order  for  the  payment  of  such  costs 
must  be  made  against  them  as  well  as  against 
the  defendants.  EdUon  4'  Sican  United  EUotric 
lAgU  Go.  Y.  HoUand,  68  L.  J.,  Ch.  624  ;  41  Ch.  D. 
28  ;  61  L.  T.  32  ;  37  W.  B.  699—0.  A. 

Serrloe  of  Hotioe  of  Appeal  on  Third  Party.] — 
An  action  was  brought  against  a  trustee  to 
compel  him  to  make  good  a  loss  occasioned  by 
an  improper  investment.  The  trustee  claimed 
to  be  inctemnified  by  a  third  party  whom  he 
serred  with  a  third-party  notice.  At  the  trial 
the  defendant  was  held  not  liable,  and  the 
plaintiff  appealed,  but  did  not  serve  the  third 
partv  with  notice  of  the  appeal : — Hdd,  that  the 
thizd  party  was  not  a  party  directly  affected  by 
the  appeal  within  Ord.  LVIII.  r.  2,  and  there- 
fore it  was  not  the  duty  of  the  plaintiff  to  serve 
the  Uiird  party  with  notice  of  the  appeal,  but 
that  the  defendant  ought  before  the  hearing  of 
the  appeal  to  have  applied  to  the  court  of  appeal 
for  leave  to  serve  tne  third  party  with  notice. 
aalmtm.  In  re,  PrisH  v.  Upplehy,  42  Ch.  D.  361  ; 
61  L.  T.146  ;  38  W.  B.  160—0.  A. 


Z.    IKTEBMEDIATE  PBOCEEDLNGS. 

«.  Payment  into  and  out  of  Court. 

See  B.  8.  C,  1883,  Ord.  XXII. 

1.  With  or  Before  Defence. 

a.  In  what  Cases,  248. 

b.  Pleadings,  248. 
c  Effect  of,  as  an  Admission,  260. 

d.  Practice  relating  to,  268. 

e.  Payment  out,  260. 

f.  Costs,  263. 

2.  Order  on  Accountable  Parties,  268. 

3.  As  Condition  of  Leave  to  Defend — &i0ante, 

00L211. 

4.  Under     Lands     Clauses    Act — See    LA2n>8 

Clauses  Act. 
6.  Under  Trustee  Belief  Act— ^Sm  Tbust  and 

Teustbe. 
6.  Funds  in  Court— &w  infra.  Funds  in  Court. 


1.  With  or  Seforo  Befmoo. 

a.  In  fohat  Catet, 

Tonder.1 — A  defence  of  tender  of  the  sum  paid 
in  cannot  be  pleaded  to  a  claim  for  unliquidated 
damages.  Davye  v.  Richardson,  67  L.  J.,  Q.  B. 
409  ;  21  Q.  B.  JD.  202 ;  59  L.  T.  766 ;  36  W.  B. 
728— C.  A. 

Tender  of  payment  of  damages  by  way  of 
defence  to  an  action  in  a  county  court  cannot  be 
made  after  the  question  of  liability  has  already 
been  determined  by  judgment.  77te  Becepta^ 
Gordon  v.  Franeit,  62  L.  J.,  P.  118 ;  [1893]  P. 
256 ;  1  B.  644  ;  69  L.  T.  262;  41  W.  B.  561  ;  42 
T» .  B.  73— C.  A. 

Oovnt«r-claim.j  —  Money  may  be  paid  into 
court  by  a  plamtiff  who  is  defendant  to  a 
counter-claim,  in  respect  of  the  counter-claim, 
notwithstanding  Form  No.  10  of  the  Supreme 
Court  Funds  B^es,  1886.  Hvtchineon  v.  Barker, 
13  B.  371 ;  71  L.  T.  626. 

Bonds.] — Principal  and  interest  due  on  bonds 
conditioned  for  payment  of  moneys  by  instal- 
ments, may  be  paid  into  court.  Bonaftms  t. 
Byhot,  3  Burr.  1370. 

A  plaintiff  having  declared  on  a  bond,  dated 
in  1775,  for  2,4002.  proclamation  money  of  North 
Carolina,  averring  that  it  was  of  a  certain  value, 
tiie  court  would  not  permit  the  defendant  to 
pay  the  2,400Z.  proclamation  money  into  court. 
Cuming  v.  Monro,  6  Term  Bep.  87. 

The  whole  penalty  of  a  bastardy  bond  may  be 
paid  into  court.  Bei^amin  v.  Perrot,  2  W.  BL 1 190. 

Payment  into  court  under  4  &  6  Anne,  c  16, 
s.  13,  of  the  principal,  interest  and  costs  due  on  a 
bond,  cannot  be  pleaded  in  bar  to  an  action  on 
the  bond.  England  v.  Wateon,  9  M.  &  W.  333 ; 
1  D.  (N.8.)  398  ;  6  Jur.  763. 

In  a  declaration  on  a  ond  conditioned  for  the 
nonpayment  of  a  certain  sum  at  the  expiration 
of  seven  years,  and  interest  half-yearly  in  the 
intermediate  time,  which  was  the  breach  assigned 
(the  principal  not  having  become  doe),  the 
defendant  cannot  plead  payment  of  money  into 
court  under  8  &  9  WilL  3,  c.  11,  s.  8,  and  4  ft  6 
Anne,  c.  16,  s.  13,  but  he  may,  under  the  latter 
statute,  plead,  as  far  as  regards  the  interest 
alone,  a  plea  of  solvit  post  diem.  Hodgkineon  t. 
WgaU,  1  D.  &  L.  668;  13  L.  J.,  Q.  B.  73;  8  Jur.  216. 

The  16  k  16  Vict.  c.  76,  s.  71,  did  not  enable  a 
defendant  to  pay  money  into  court  in  answer  to 
an  action  for  the  penalty  of  a  bond,  with  breaches 
assigned  in  the  declaration.  London  {Biahop)  t. 
IPNeU,  9  Ex.  490 ;  2  C.  L.  B.  561 ;  23  L.  J^ 
Ex.  Ill  ;  18  Jur.  314  ;  2  W.  B.  232. 

In  an  action  on  a  bond  conditioned  for  the 
payment  of  money  instalments,  a  plea  of  pay- 
ment into  court  of  money  sufficient  to  satisfy 
the  claim  of  the  plaintiff,  in  respect  of  the 
unpaid  instalment  for  de&tult  in  payment  of 
which  the  action  was  brought,  is  bad,  on  the 
ground  that  a  money  bond  payable  by  instalments 
is  not  within  either  the  4  &  6  Anne,  c.  16,  s.  13, 
or  the  Common  Law  Procedure  Act,  1860  (23  &  24 
Vict.  c.  126),  s.  26.  Preeton  v.  'Bania,  42  L.  J., 
Ex.33;  L.  B.8  Ex.  19;  27L.T.612;  21  W.  B. 
128. 

b.  Pleadings. 

Subsequent  I>6l!Bnoe  denying  Liability  — 
Joinder  of  Issue.] — In  an  action  by  the  holder 
of  a  bill  of  lading  for  short  delivery  the  defen- 
dants paid  money  into  court,  and  served  on  the 
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plaintiif  a  notice  stating  that  the  money  paid 
in  WB8  enongh  to  satisfy  the  plaintiffs  claim. 
A  month  later  they  deliveTed  a  defence  denying 
liability,  on  which  the  plaintiff  joined  issne : — 
Held,  that  the  defence  and  the  joinder  of  issue 
oo^t  to  be  stmck  out,  and  that  the  only  question 
for  the  court  was  as  to  the  amount  of  damages. 
IhmbelUm  t.  WUliantM,  76  L.  T.  81— C.  A. 

Deftnoe  naed  not  speeify  Itsma.] — ^Where  a 

Elaintiff  claims  for  distinct  pieces  of  work  and 
ibonr,  alleged  in  separate  paragraphs  of  the 
statement  of  claim,  a  defenaant  who  has  paid 
zDoney  into  court  generally  need  not  spfipify  in 
his  d^eoce  how  mach  is  paid  in  respect  of  each 
head  of  claim.  Paraire  v.  Loihl^  49  li.  J.,  G.  P. 
481 ;  43  L.  T.  427— C.  A. 

But  where  the  defendants  m  an  action  for 
libel  admitted  part  of  the  innuendo  and  denied 
the  other,  and  added  a  plea  under  Lord  Campbell's 
Act,  with  a  payment  into  court  generally : — 
Held,  that  the  defence  ought  to  state  to  what  part 
of  the  libd  the  payment  was  intended  to  apply. 
Machay  y.  Manchester  Press  Co.,  64  J.  P.  22. 

Partievlazt  ef  Itama.] — The  court  has  a  dis- 
cretion to  order  a  defendant  to  give  particulars 
of  the  items  of  claim  in  respect  of  which  he 
pays  money  into  court,  but  it  can  only  make 
such  an  order  when  the  trial  of  the  action  will 
be  facilitated  and  neither  party  embarrassed  by 
it  Orient  Steam  Navigation  Co,  t.  Ocean 
Marine  Insurance  Co.,  34  W.  B.  442. 

An  action  was  brought  by  the  plaintiff  as 
lessor,  against  the  d^en<£ints,  as  lessees,  of  certain 
premises  for — (1)  possession  ;  (2)  mesne  profits  ; 
(3)  damages  for  dilapidations  and  non-repair. 
The  defence  was  a  general  denial  of  all  liability, 
and  a  payment  of  302.  into  court,  as  safScient  to 
satisfy  the  plaintiff's  daim  in  the  action.  A 
judge  at  chambers  having  made  an  order  that 
the  d^endants  should  give  to  the  plaintiff 
particulars  in  writing,  stating  in  respect  of 
which  of  the  two  heads  of  claim  (mesne  profits 
and  damages  for  dilapidations)  the  payment  into 
court  was  made,  and  if  in  respect  of  both,  how 
much  for  each  head : — Held,  that  the  order  was 
right,  as  the  defendants  ought  to  give  the  par- 
ticulars asked  for,  apportioning  the  sum  paid 
into  the  different  heads  of  claim.  Rmce  v.  Kvlly, 
69  L.  T.  139. 

When  a  declaration  contains  a  number  of 
causes  of  action  (not  being  different  actions),  the 
practice  of  the  court,  on  a  plea  of  payment  into 
court  pleaded  generally,  is  not  to  grant  par- 
ticulars of  such  payment,  specifying  the  items  of 
daim  to  which  the  money  is  appropriated. 
Thames  Ironworks  and  Shiphuilding  Co.  v.  Rfiyal 
Mail  Steam  Packet  Co.,  10  C.  B.  (N.S.)  375  ; 
30  L.  J.,  C.  P.  266 ;  7  Jur.  (N.8.)  972 ;  4  L.  T. 
260 ;  9  W.  B.  677. 

But  in  an  action  against  a  carrier,  the  declara- 
tion alleging  the  loss  and  damage  of  a  variety  of 
goods  which  he  undertook  to  carry  for  the 
plaintiff  to  numerous  places  at  different  times, 
and  the  plaintiff  having  delivered  particulars  of 
his  claim,  and  the  defendant  having  pleaded 
payment  into  court  of  a  sum  in  satisfaction,  the 
court  ordered  the  defendant  to  deliver  an  account 
of  the  particular  items  of  the  plaintiff's  demand 
in  respect  of  which  the  money  was  paid  into 
court.  Baxendale  v.  O.  TT.  Ry.,  6  H.  &  N.  95  ; 
30  L.  J.,  Ex.  63. 

laaonsiatant  Dafenee — ^TraTening  and  Faying 
lata  Court.] — ^In  an  action  for  nuisance,  payment 


into  court,  together  with  a  denial  of  the  right  of 
aetion  in  respect  of  which  the  payment  is  made^ 
cannot  be  allowed.  Spurr  v.  Hall,  46  L.  J., 
Q.  B.  693 ;  2  Q.  B.  D.  615 ;  87  L.  T.  313 ;  26  W.  B. 
78.    But  see  following  cases. 

Where  a  defendant  has  so  pleaded,  the  defence* 
will  be  amended  as  embarrassing  under  Ord^ 
XXVII.  r.  1.    lb. 

As  a  general  rule  a  defendant  may,  by  his 
defence,  deny  the  plaintiff's  causes  of  action, 
and  at  the  same  time  plead  payment  into  court 
in  respect  of  the  whole  or  any  part  of  them. 
Spurr  V.  Hall  (supra)  doubted.  Berdan  t^ 
Greenwood,  47  L.  J.,  Ex.  628  ;  3  Ex.  D.  261 ;  39' 
L.  T.  223  ;  26  W.  B.  902— C.  A. 

The  defendant,  in  an  action  for  libel  publishedl 
in  a  newspaper,  admitted  the  publication  of  the 
alleged  libel,  but  pleaded  that,  with  the  excep- 
tion of  the  innuendoes  alleged  in  the  statement 
of  claim,  the  libel  was  true.  In  the  alternative- 
he  pleaded  the  insertion  of  a  fall  apology  in  the- 
newspaper,  under  6  &  7  Vict.  c.  96,  and  also  a 
payment  of  40#.  into  court:  —  Held,  that  the- 
offering  of  an  apology  and  payment  into  court,, 
and  of  a  justification,  could  be  pleaded  together. 
Hawkesley  v.  Bradshaw,  49  L.  J.,  :Q.  B.  333 ;: 
5  Q.  B.  D.  302 ;  42  L.  T.  285 ;  28  W.  B.  667  ; 
44  J.  P.  473— C.  A.    See  Ord.  XXII.  r.  1. 

The  defendant  in  an  action  for  Ubel,  after 
admitting  publication,  pleaded  that,  except  as- 
afterwards  admitted,  the  words  used   by  him 
were  fair  comment  on  a  matter  of  public  interest,, 
and,  to  the  extent  of  the  facts  to  be  stated  after- 
wards, were  true  in  substance  and  in  fact.    He- 
then  proceeded  to  justify  the  various  statements - 
in  the  alleged  libel,  but  admitted  that  he  had 
used  words  of  the   plaintiff,  being  the  words- 
complained  of,  which  were  not  whoUy  justified 
by  the  facts,  and  could  not  be  considered  in. 
every  respect  fair  comment,  and  he  paid  the  sum 
of  forty  shillings  into  court,  and  said  the  same- 
was  sufScient  to  satisfy  the  plaintifTs  claim  :^ 
Held,  that,  as  the  defendant  had  pleaded  justifi- 
cation to  the  whole  of  the  libel,  and  had  paid 
money  into  court  in  respect  of  a  portion,  such  a 
plea  was  both  embarrassing  and  contrary  to  the- 
provisions  of  Ord.  XXII.  r.  1,  and  ought  to  be 
struck  out.    Ftenting  v.  Dollar,  68  L.  J.,  Q.  B.. 
548 ;  23  Q.  B.  D.  388  ;  61  L.  T.  230 ;  37  W.  B. 
684. 

c.  ^ect  of,  as  an  Admission, 

Generally.]  ^  Where  a  declaration  contains^ 
two  inconsistent  counts,  and  the  defendant  pays 
money  into  court  upon  the  second  count,  which 
the  plaintiff  accepts,  the  defendant  cannot  read 
the  second  count  and  the  proceedings  thereon  to  • 
the  jury  as  conclusive,  or  as  any  evidence  to- 
negative  an  allegation  in  the  first  count.     Gould 
V.  Oliver,  2  Scott  (N.B.)  241 ;  2  Man.  k  G.  208. 

A  declaration  alleged  that  in  consideration 
that  the  plaintiff  would  ship  goods  on  board  a 
vessel,  the  defendant  guai-anteed  that  the  vessel 
should  sail  with,  if  not  before,  any  other  vessel 
in  the  berth  for  Havana,  under  a  penalty  of 
forfeiting  one  half  the  freight  of  the  goods. 
Breach,  that  the  vessel  did  not  sail  with  or 
before  any  other  vessel  in  the  berth  for  Havana, 
and  by  reason  of  the  premises  the  plaintiff 
became  entitled  to  the  half  freight.  The  defen- 
dant pleaded  payment  into  court  of  \Ql.,  and  the 
plaintiff  replied  damages  ultra.  At  the  trial  it 
appeared  tnat  the  whole  freight  exceeded  201, 
but  no  actual  damage  was  proved : — Held,  that 
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3tie  half  freight  was  liquidated  damage,  and  not 
a  penalty,  and  that,  by  paying  the  money  into 
conrt,  the  defendant  admitted  that  the  plaintiff 
was  entitled  to  recover  it.  Sparrow  v.  Paris, 
7  H.  &  N.  594  ;  31  L.  J.,  Ex.  137  ;  8  Jur.  (N.S.) 
391  ;  5  L.  T.  799. 

A.  declaration  for  tolls  contained  six  counts ; 
three  for  toUs  payable  to  the  plaintiff  as  owner 
of  a  manor  ;  two  for  tolls  payable  to  the  plain- 
tiff as  owner  of  a  port ;  and  the  sixth  for  tolls 
generally.  The  particulars  of  demand  claimed 
a  sum  of  money  for  tolls  and  port  dues  in  respect 
of  iron  ore.  Pleas,  payment  of  lOZ.  into  court 
upon  the  counts  for  manorial  tolls  and  upon  the 
sixth  count,  and  non  assumpsit  as  to  the  residue. 
Replication  to  first  plea  as  to  the  sum  in  the 
introductory  part  of  that  plea,  no  damages  ultra. 
At  the  trial  the  jury  found  a  verdict  for  the 
plaintiff  for  82.  6«.  8^.,  being  the  amount  of  port 
•dues  which  they  found  to  be  payable  to  the 
plaintiff  in  respect  of  iron  ore  : — Held,  that  the 
parties  having  gone  down  to  trial  to  try  the 
right  of  the  plaintiff  to  take  port  dues  in  respect 
of  iron  ore,  the  defendant  was  not  entitled  to 
Apply  the  verdict  for  the  plaintiff  to  the  sixth 
count,  upon  which  he  had  paid  money  into 
oourt.  irune  v.  Thomson,  4  Q.  B.  543  ;  D.  &  M. 
221  ;  12  L.  J.,  Q.  B.  251 ;  7  Jur.  396. 

In  an  action  for  the  stipulated  price  of  a 
specific  chattel,  the  defendant  pleaded  payment 
into  court  of  a  sum  which  the  plaintiff  took  out 
in  satisfaction:  —  Held,  that  the  defendant  in 
that  action  vras  not  estopped  thereby  from  suing 
the  plaintiff  for  negligence  in  the  construction 
of  the  chatteL  Riffge  v.  Burhridfie,  15  M.  &  W. 
598  ;  4  D.  &  L.  1 ;  15  L.  J.,  Ex.  309. 

A  defendant  who  pays  money  into  court  in 
part  satisfaction  of  the  demand  for  which  he  is 
-sued,  and  pleads  a  set-off  as  to  the  remainder, 
does  not  admit  the  debt  so  as  to  estop  him  from 
suing  the  plaintiff  in  respect  of  the  set-off  so 
pleaded.     Williains  v.  Stear,  16  L.  T.  397. 

If  a  plaintiff  by  a  misrepresentation  induces  a 
-defendant  to  beUeve  that  the  only  point  to  be 
tried  is  a  question  of  fraud,  and  suffers  him  to 
prepare  his  evidence  accordingly,  he  will  not  be 
allowed  to  object  to  that  evidence  at  the  trial, 
•on  the  ground  that  the  contract  bad  been  ad- 
mitted by  the  defendant  having  paid  a  sum  of 
money  into  court  generally  on  the  whole  declara- 
tion.   Midler  y.  HaHshorne,  3  Bos.  &  P.  556. 

Common  Coonti.] — Payment  of  money  into 
-court  upon  a  general  count  in  indebitatus 
assumpsit,  or  in  debt,  admits  only  a  cause  of 
action  to  the  amount  paid  into  court,  and 
operates  as  an  admission  for  no  other  purpose. 
Perren  v.  Monmmithshire  Railway  and  Canal 
Co.,  11  C.  B.  855  ;  22  L.  J.,  C.  P.  162  ;  17  Jur. 
532  ;  1  W.  B.  354. 

A  declaration  contained  a  special  count  against 
•defendants  as  partners,  and  also  the  common 
counts : — Held,  that  payment  of  money  into 
-court  under  the  latter  counts  was  no  admission  of 
the  partnership  alleged  in  the  former.  Charles 
▼.  Branker,  1  D.  &  L.  989  ;  11  M.  &  W.  743  ;  13 
Im  J.,  Ex.  332. 

In  an  action  for  rent  on  a  demise  for  years, 
ivith  a  count  for  fixtures  sold,  the  plaintiff 
olaimed  by  his  particulars  hi,  bs.  for  rent,  and 
\2l,  for  fixtures.  The  defendant  paid  \\l.  5s, 
into  court : — Held,  no  admission  of  his  liability, 
in  respect  of  fixtures,  to  a  greater  amount  than 
thad  been  paid  into  court.  Goff  v.  Harris,  6 
Man.  &  G.  573  ;  12  L.  J.,  C.  P.  273. 


The  plea  to  an  indebitatus  count  amounts  to 
an  achnission,  that,  by  virtue  of  some  contract  of 
the  nature  declared  on,  the  defendant  is  indebted 
or  liable  to  the  plaintiff  to  the  amount  paid  in, 
but  it  does  not  primft  facie  amount  to  a  recogni- 
tion of  his  liability  on  any  particular  contracts  on 
which  the  plaintiff  may  choose  to  rely.  Bingham 
V.  RoUns,  5  M.  &  W.  94  ;  7  D.  P.  C.  352  ;  3  Jar. 
364. 

Where  there  were  several  counts,  only  one  of 
which  was  applicable  to  the  plaintiff's  demand  : 
— Held,  that  it  only  admitted  a  cause  of  action 
on  that  count.  Stafford  v.  Clarh,  2  Bing.  377  ; 
9  Moore,  724  ;  1  Car.  &  P.  24,  403  ;  3  L.  J.  (O.S.) 
C.  P.  48. 

Even  in  every  transaction  relating  to  the  sub- 
ject-matter in  dispute,  which  is  capable  of  bein^ 
converted  into  a  contract  by  the  assent  of  the 
parties.  Bennett  v.  Francis,  1  Bos.  &  P.  550  ;  4 
Esp.  28.    6^v  3  R.  R.  644,  n. 

Therefore,  where  a  defendant,  who  had  pos- 
sessed himself  of  goods  belonging  to  the  plaintiff 
and  had  sold  part  and  kept  the  residue  in  specie, 
paid  money  into  court  generally,  upon  a  declara- 
tion containing  a  count  for  goods  sold  and 
delivered  : — Held,  that  he  had  thereby  admitted 
the  transaction  to  have  been  converted  into  a 
contract ;  and  that  the  plaintiff  was  entitled  to 
recover  the  value  of  all  the  goods  under  the 
count  for  goods  sold  and  delivered.    Ih. 

Payment  of  money  into  court  on  a  declaration 
containing  special  and  common  counts,  founded 
on  a  variety  of  dealings  between  the  parties, 
cannot  be  applied  by  the  plaintiff  to  any  par- 
ticular count  only,  but  the  defendant  may  so 
apply  it  to  the  damage  therein  stated  to  have 
been  incurred.    Brahe  v.  Lewin,  4  Tyr.  730. 

Special  Contracts.] — Payment  of  money  into 
court  upon  a  declaration  on  a  special  contract, 
admits  the  contract  and  the  breach  or  breaches. 
Perren  v.  Monmouthshire  Railway  atid  Canal 
Co,,  11  C.  B.  855  ;  22  L.  J.,  C.  P.  162  ;  17  Jur. 
532  ;  1  W.  R.  364. 

A  plea  of  payment  into  court  to  a  special 
count  is  an  admission  of  the  contiact  declaim 
on  and  of  the  breach.  Bingham  v.  Robins,  5 
M.  k  W.  94  ;  7  D.  P.  C.  362. 

In  an  action  of  assumpsit  against  two  defen- 
dants, the  declaration  contained  an  indebitatus 
count  for  work  and  labour,  and  the  ordinary  money 
counts;  the  amount  claimed  was  442.  124r.  Ad. 
The  defendants  jointly  paid  into  coui't  the  sum 
of  30Z.  and  pleaded  that  beyond  that  amount 
they  did  not  promise : — Held,  that  by  that  pay- 
ment into  court  the  defendants  admitted  their 
liability  only  as  &r  as  tiie  30Z.,and  were  entitled 
to  dispute  their  further  liability.  When  the 
declaration  is  upon  a  special  contract,  and  the 
defendant  pays  money  into  court,  that  payment 
admits  the  whole  contract.    Ardi^er  v.  JSkglish, 

1  Scott  (N.K.)  156 ;  1  Man.  &  G.  873 ;  9  D.  P.  C. 
241  ;  10  L.  J.,  C.  P.  16. 

The  payment  admits  the  contract  as  stated  in 
each  count,  and  a  breach  of  it,  and  that  some- 
thing is  due  on  each  count  thereon  ;  but  it  does 
not  admit  the  amount  of  the  breach  therein 
stated.    Stoteld  v.  Brewin,  2  B.  &  Aid.  116. 

It  narrows  the  inquiry  to  the  quantum  of 
damages  sustained  by  the  breach  thereof.  Yate 
V.  Willan,  2  East,  128.    S.  P.,  Piggott  v.  Dunn^ 

2  East,  134. 

And  precludes  the  defendant  from  impeaching 
the  existence  of  the  contract.  Dyer  v.  Ashton, 
1  B.  &  G.  3  ;  2  D.  &  R.  19  ;  1  L.  J.  (O.S.)  K.B.  8. 
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In  a  count  on  a  policj,  the  risk  was  stated  to 
continue  until  the  ship  was  unloaded  : — Held, 
that  the  premium  having  been  paid  into  court, 
gcnerallj,  was  an  admission  of  the  contract 
stated.    Andrew*  v.  PaUgrave^  9  East,  325. 

In  an  action  on  a  special  contract  the  plaintiff 
declared  that  he  was  engaged  as  a  newspaper 
editor  *'at  a  certain  salary,  to  wit,  4002.,  and 
claimed  a  quarterns  salary  as  damages  for  dis- 
missal without  notice.  Plea,  payment  of  37Z.  104. 
into  court,  and  no  damages  ultra.  Replication 
of  damages  ultra : — Held,  that  the  precise  sum 
of  4002.  in  the  declaration  was  not  in  its  nature 
material ;  and  that,  as  it  was  laid  under  a  yide- 
iicet,  the  plaintiff,  if  the  contract  had  been 
denied,  would  not  have  been  bound  to  prove 
the  precise  sum.  And  that  the  defendant  there- 
fore had  not  by  his  plea  of  payment  into  court 
admitted  a  contract  for  the  specific  salary  of  4002. 
C4)oper  V.  Blieh,  2  Q.  B.  916  ;  2  G.  &  D.  296 ;  11 
L.  J.,  Q.  B.  85  ;  6  Jur.  368. 

To  an  action  on  a  breach  of  a  contract  to  grant 
the  plaintiff  a  good  and  valid  lease,  the  defen- 
dant pleaded  payment  into  court,  and  no  damages 
ultra: — Held,  that  the  plaintifE  might  recover 
damages  beyond  his  expenses  for  the  loss  which 
he  had  sustained  by  reason  of  the  non-perform- 
ance of  the  contract.  RobiTiton  y.  Hamian,  1 
Ex.  850 ;  18  L.  J.,  Ex.  202. 

Held,  also,  that  evidence  to  shew  that  the 
plaintiff  knew  that  the  defendant  had  no  title, 
was  inadmissible  under  the  plea  of  payment  into 
court,  which  admitted  the  contract.    Ih. 

Where,  upon  a  count  on  a  promissory  note 
payable  by  instalments,  averring  nonpayment 
of  such  instalments,  the  defendant  pleads  non 
a-ssumpsit,  and  brings  into  court  a  sum  of  money 
less  than  the  amount  of  the  instalments,  he 
thereby  admits  the  special  contract,  but  does 
not  admit  the  nonpayment  of  the  instalments, 
except  to  the  extent  of  the  money  brought  in. 
neidT.  Dichens,  2  N.  &  M.  369  ;  6  B.  &  Ad.  499. 

In  an  action  on  a  special  coatract,  and  for 
money  had  and  received,  the  defendant  pleaded 
the  general  issue,  and  to  the  common  counts  a 
tender;  and  he  paid  money  into  court,  not 
applying  in  terms  to  any  particular  count : — 
Held,  t^t  such  payment  could  not  be  referred 
exclusively  to  the  counts  as  to  which  a  tender 
was  pleaded,  but  that  it  applied  to  the  whole 
declaration,  and  admitted  the  special  contract. 
Bulwer  v.  Home,  1  N.  &  M.  117  ;  4  B.  &  Ad.  132  ; 

2  L.  J.,  K.  B.  11. 

In  Aotioni  on  OoTensnti.] — If  the  payment 
is  made  on  any  one  of  the  breaches  in  an  action 
on  a  covenant,  it  is  unnecessary  to  prove  the  deed. 
JUfidaU  V.  Lynch,  2  Camp.  357 ;  11  R.  R.  727. 

Generally,  a  payment  into  court,  to  a  declara- 
tion  setting  out  several  covenants,  and  assigning 
a  general  breach,  admits  some  damage  upon 
every  part  of  the  breach.     Wright  v.  Goddard, 

3  N.  &  P.  361 ;  8  A.  &  B.  144  ;   1  W,  W.  &  H. 
230  ;  7  L.  J.,  Q.  B.  174  ;  2  Jur.  840. 

Of  Validity  of  Contract.] — Payment  of  money 
into  court  on  the  whole  declaration,  in  an  action 
on  a  bill  of  exchange,  is  such  an  admission  of  the 
validity  of  the  bill  as  to  prevent  the  necessity  of 
proving  the  drawer's  handwriting.  Outteridge  v. 
Smith,  2  H.  Bl.  374. 

And,  after  such  payment,  the  defendant  can- 
not object  to  the  sufficiency  of  the  stamp  on 
which  the  bill  is  drawn.  Itrael  v.  Beryamin,  3 
Camp.  40. 


Of  Facts  stated  in  Claim.] — ^Though  payment 
of  money  into  court  admits  every  le</al  cause  of 
action  stated,  yet  where  a  plaintiff  n lieges  in  his 
declaration  multifarious  and  inconsistent  facts, 
as  the  grounds  for  one  and  the  same  claim,  it  is 
not  competent  for  the  plaintiff  to  apply  the  pay- 
ment into  court  of  a  sum  insufficient  to  meet  all 
the  demands  alleged,  as  evidence  to  prove  such 
one  of  the  claims  as  he  may  elect ;  but  he  must 
prove  his  case  by  other  evidence  of  the  fact. 
£c£j'th  v.  Bell,  1  Moore,  158  :  7  Taunt.  450. 

It  admits  all  the  facts  stated  in  the  counts  on 
which  the  money  is  paid  in.  Godsall  v.  Boldero, 
9  East,  72. 

But  on  those  counts  only.  BaUlie  y.  Casalet, 
4  Term  Rep.  579. 

In  an  action  against  a  railway  company  for 
negligence,  whereby  a  passenger  was  injured,  the 
company  pleaded  payment  into  court  of  money, 
and  no  damages  ultra : — Held,  that  the  payment 
into  court  admitted  the  contract  to  caiTy,  and 
the  breach  of  the  duty  founded  upon  that  con- 
tract, so  as  to  dispense  with  proof  of  negligence, 
the  damages  being  single,  and  depending  u|X)n 
nothing  beyond  the  mere  breach  of  duty  admitted. 
Perren  v.  Monmouthshire  Railway  and  Canal 
Co.,  11  C.  B.  855  ;  22  L.  J.,  0.  P.  162  ;  17  Jur. 
532  ;  1  W.  R.  354. 

In  an  action  for  negligence  in  not  properly 
securing  a  cow  of  the  defendant  in  a  slaughter- 
house, &e  declaration  stated,  that  in  consequence 
thereof  the  cow  "  ran  at,  butted  at,  gored,  killed, 
and  destroyed  "  a  cow  of  the  plaintiff.     Plea,  a 

Eayment  of  30f .  into  court,  and  that  the  plaintiff 
ad  sustained  no  greater  damages : — Held,  that 
the  defendant  could  not  go  into  evidence  to  shew 
that  his  cow  had  not  killed  the  plaintiff's  cow,  as 
the  contrary  was  admitted  by  the  plea.  Lloyd  v. 
Walhey,  9  Car.  &  P.  771. 

Payment  of  money  into  court  in  an  action  on 
a  policy,  admits  that  the  ship  was  seaworthy. 
Harrison  v.  Douglas,  5  N.  &  M.  180  ;  3  A.  &  E. 
396  ;  1  H.  &  W.  380. 

But  payment  of  money  into  court  to  the  amount 
of  a  partial  loss  upon  a  valued  policy  is  not  an 
admission  of  a  total  loss.  Mucker  v.  Palsgrave, 
1  Taunt.  419  ;  1  Camp.  557.  And  see  Waldron  v. 
Coomhe,  3  Taunt.  162  ;  12  R.  R.  629. 

And,  in  an  action  on  a  valued  policy,  the  pay- 
ment of  money  into  court  upon  a  count  which 
states  a  total  loss,  is  not  an  admission  of  such 
total  loss  by  capture.    Ih, 

But  it  admits  the  interest  of  the  plaintiff  as 
averred.  Bell  v.  Anslcy,  16  East,  146;  14  R.  R.  322. 

A  plea  of  tender  without  payment  into  court 
admits  the  contract  and  facts  stated  in  the 
declaration.     Cox  v.  Brain,  3  Taunt.  95. 

So,  by  paying  money  into  court  on  a  plea  of 
tender,  a  defenc&nt  admits  that  a  promise  to  pay 
the  debt  of  a  third  person  was  in  writing.  Mid' 
dleton  V.  Brewer,  Peake,  15  ;  3  R.  R.  643. 

A  declaration  against  assignees  of  a  bankrupt 
stated  that  the  plaintiff  agreed  with  the  bank- 
rupt, before  the  bankruptcy,  to  permit  him  to 
take  stones  from  the  plaintiff's  quarry  at  a  cer- 
tain price,  for  a  church  which  he,  the  bankrupt, 
had  undertaken  to  build,  and  that  he  took  there- 
from stones  to  the  amount  of  502. ;  that  the 
defendants,  as  his  assignees,  adopted  his  contract 
for  building  the  church,  and  thereby  became 
bound  by  its  equities,  and  so  liable  to  pay  the 
plaintiff  the  502.,  and  that  afterwards  they  took 
from  the  quarry  stones,  for  the  same  purpose,  to 
the  amount  of  402.  Plea,  as  to  the  agreement  of 
the  plaintiff  with  the  bankrupt,  non  assumpsit ; 
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as  to  the  residue  of  the  causes  of  action,  payment 
into  court  of  62.  12s,  lid,,  which  the  VlAintiff 
accepted  in  satisfaction  of  that  sum.  The  jury 
having  found  for  the  defendant  on  the  first  issue : 
— Held,  that  the  admission  in  the  plea  of  pay- 
ment into  court  did  not  entitle  the  plaintiff  to 
have  a  verdict  for  him  on  the  other  issue.  Ttcem- 
low  V.  Askey,  3  M.  &  W.  495  ;  6  D.  P.  C.  697  ;  1 
H.  &  H.  172  ;  7  L.  J.,  Ex.  233. 

Of  PlAintiir*6  GharMtAT  and  Bight  to  sue.]— 

In  an  action  brought  in  a  county  court  for  work 
and  labour  done,  the  claim  contained  several 
items :  the  defendants  paid  money  into  court 
without  denying  liability :— Held,  that  the  pay- 
ment into  court  was  an  admission  of  some  lia- 
bility but  not  that  something  was  due  on  every 
item  of  the  account.  Steaxenton  v.  Berwick 
Corporation  (1  Q.  B.  154)  followed.  Hennell  v. 
Davies,  62  L.  J.,  Q.  B.  220  ;  [1893]  1  Q.  B.  367  ; 
5  B.  209  ;  68  L.  T.  220  ;  41  W.  B.  284. 

After  payment  of  money  into  court  by  a  defen- 
dant, in  an  action  brought  against  him  on  2  &  S 
Edw.  6,  by  a  farmer  of  tithes,  he  cannot  object 
to  the  plaintiff*s  title  to  the  tithes,  because  he 
has  admitted  the  plaintiff's  right  generally,  and 
has  reduced  the  cause  to  a  mere  question  of  the 
amount  of  the  damages.    BroadhurttY.  BaldiJoin, 

4  Price,  68. 

So,  in  an  action  by  a  surgeon,  it  admits  his  title 
to  sue  as  such.   LipMcombe  v.  Holtnes,  2  Gamp.  441 . 

Payment  of  money  into  court  for  work  and 
labour,  is  an  admission  that  the  contract  was  with 
the  party  suing,  where  it  appears  that  there  was 
in  fact  only  one  contract.     Walker  v.  Jtatoton^ 

5  Car.  k  P.  486  ;  1  M.  &  Bob.  250. 

In  an  action  for  the  use  and  occupation  of 
premises,  containing  a  count  for  fixtures  bar- 
gained and  sold,  the  defendant  pleaded  first,  as 
to  121,  parcel,  &c.,  payment  into  court ;  and  to 
the  residue  non  assumpsit : — Held,  that  he  was 
not  estopped  by  the  former  plea  from  shewing  at 
the  trial  that  no  contract  to  take  the  fixtures 
was  ever  entered  into  between  himself  and  the 
plaintiff.  Bingham  v.  B4)}nns,  5  M.  &  W.  94  ;  7 
I).  P.  C.  362. 

In  an  action  for  use  and  occupation,  payment 
of  money  into  court  admits  the  contract,  and 
therefore  it  is  not  open  to  him  to  contend  that 
the  plaintiff  is  without  a  title,  or  that  another 
co-plaintiff  should  have  joined  in  the  action, 
although  these  facts  may  appear  doubtful  on  the 
plaintiff's  own  evidence.  Holhy  v.  llet,  3  P.  &  D. 
287  ;  11  A.  &  E.  335  ;  9  L.  J.,  Q.  B.  51. 

When  by  the  terms  of  a  policy  in  a  mutual 
insurance  club  the  amount  of  the  loss  is  not  to  be 
drawn  before  a  specified  day,  the  defendant  in  an 
action  on  the  policy,  by  paying  money  into  court, 
precludes  himself  from  objecting  that  the  action 
is  brought  too  soon.  Harrison  v.  Douglas,  5 
N.  &  M.  180  :  3  A.  &  E.  396  ;  1  H.  &  W.  380. 

Payment  of  money  into  court  on  a  declaration 
for  goods  sold,  and  also  a  particular  stating  that 
the  action  is  brought  for  the  price  of  a  certain 
lot  of  goods  sold  to  the  defendant  on  such  a  day 
by  A.,  the  plaintiff's  broker,  does  not  admit  that 
the  goods  purchased  by  the  defendant  of  A.  on  the 
days  specified  were  the  property  of  the  plaintiff. 
BlacMmrn  v.  Scholes,  2  Camp.  341 ;  11  B.  B.  723. 

Payment  of  money  into  a  superior  court  is  an 
admission  of  the  plaintiff's  right  to  sue  in  such 
court,  and  bars  a  plea  of  the  Court  of  Conscience 
Act.    Miller  v.  Williams,  5  Esp.  19. 

If  money  is  paid  in  generally,  it  does  not 
exclude  the  benefit  of  the  Statute  of  Limitations. 


Long  V.  GmHlle,  4  D.  &  B.  682  ;  8  B.  ft  C.  10 ; 
2  L.  J.  (OA)  K.  B.  205. 

To  a  declaration  for  non-performance  of  a 
contract  to  leoeive  and  pay  for  a  copper,  made 
to  order  at  a  specified  price  per  pound  weight, 
the  defendant  pleaded  the  payment  into  court  of 
a  sum  : — Held,  that  he  could  not,  under  this  plea, 
give  in  evidence  that  he  had  countermanded  the 
order  when  only  a  part  of  the  work  had  been 
done.    Sterens  v.  Ufford,  7  Car.  ft  P.  97. 

Where  a  defendant  pleads  only  a  plea  which 
admits  the  plaintiflTs  right  to  recover,  evidence 
of  facts,  which  would  be  a  bar  to  the  action,  is 
not  admissible  in  mitigation  of  damages.  Speck 
V.  Phillips,  5  M.  ft  W.  279  ;  7  D.  P.  C.  470 ;  8 
L.  J.,  Ex.  249,  277. 

Thus,  where,  to  an  action  for  wrongfully  dis- 
charging the  plaintiff  from  the  defendant's  service, 
the  defendant  pleads  only  payment  of  money  into 
court,  he  cannot  prove,  in  mitigation  of  damages, 
that  he  dischaigea  the  plaintiff  for  misconduct.  lb. 

Of  Joint  Liability.]— A  plea  of  payment  into 
court  by  two  admits  only  tiiat  the  plaintiff  has 
a  cause  of  action  on  one  or  more  of  the  contracts 
declared  on,  to  the  amount  of  the  sum  paid  in, 
and  does  not  admit  their  joint  liability  to  any 
greater  amount,  although  the  plaintiff  gives  evi- 
dence aliunde  to  fix  one  of  them  with  liability  to  a 
greater  amount.  Stapleton  v.  NoweU,  6  M.  ft  W. 
9  ;  8  D.  P.  C.  196  ;  9  L.  J.,  Ex.  132  ;  4  Jor.  90. 

In  an  action  of  assumpsit  against  two  defen- 
dants, the  declaration  containeid  an  indebitatus 
count  for  work  and  labour,  and  the  ordinary  money 
counts ;  the  amount  claimed  was  44Z.  12«.  \d. 
The  defendants  jointly  paid  into  court  the  sum 
of  302.  and  pleaded  that  beyond  that  amount 
they  did  not  promise  : — Held,  that  by  that  pay- 
ment into  court  the  defendants  admitted  their 
liability  only  as  far  as  the  30Z.  and  were  entitled 
to  dispute  their  further  liability.  Archer  v. 
Engluh,  1  Scott  (N.R.)  156  ;  1  Man.  ft  a.  873  ; 
9  D.  P.  C.  21 ;  10  L.  J.,  C.  P.  15. 

In  an  action  by  the  master  of  a  ship,  for  wages 
against  A.  W.,  D.  S.  W.  and  S.  W.,  the  plainiiff 
proved  a  contract  in  the  handwriting  of  W., 
signed  A.  W.  ft  Co.,  by  which  contract  he  was 
engaged  as  master  of  a  vessel,  at  a  yearly  salary. 
He  also  proved  services  under  the  contract  for 
several  years  ;  and  he  then  put  in  a  rule  to  pay 
into  court  a  sum  of  money  which  was  not  equal 
to  the  amount  of  the  wages.  It  appeared  on  the 
part  of  the  defendants,  that  D.  8.  W.  was  not  a 
member  of  the  firm  of  A.  W.  ft  Co.,  and  was  not 
an  owner  of  the  ship  in  question.  The  defen- 
dants, in  the  course  of  their  case,  went  into 
accounts,  including  a  variety  of  items,  being 
disbursements  on  ship's  account  on  the  one  hand, 
and  items  to  the  credit  of  the  owners  on  the  other : 
— Held,  that  the  whole  account  was  referable  to 
one  contract,  and  that  the  four  defendants, 
having  paid  money  into  court,  were  precluded 
from  setting  up,  that  D.  S.  W.  was  not  a  party  to 
the  contract.  Rarensero/t  v.  Wise  or  Wylie,  1 
C.  M.  ft  B.  203  ;  2  D.  P.  C.  676  ;  4  Tyr.  741 ;  3 
L.  J.,  Ex.  309. 

Extent  of  Admission.] — But  it  is  only  an 
acknowledgement  that  the  plaintiff  is  entitled  to 
recover  the  sum  so  paid,  it  does  not  preclude  him 
from  taking  any  objection  to  the  action  beyond 
that  sum.     Cox  v.  Parry,  1  Term  Bep.  464. 

And  it  is  only  an  admission  of  a  legal  demand. 
Ribhans  v.  Cricket,  I  Bos.  ft  P.  264. 

Payment  of  money  into  court,  for  goods  sold 
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and  delivered,  only  amounts  to  an  admission  of 
the  plamtifTs  right  of  action  to  the  amount  of 
the  sum  paid  in,  and  applies  only  to  a  legal 
demand,  and  not  to  all  the  items  contained  in  a 
bOl  of  particnlaiB,  in  which  the  goods  are  stated 
to  have  been  supplied  at  difterent  times.  Seaton 
T.  Benedict,  2  M.  Jc  P.  66  ;  5  Bing.  28  ;  6  L.  J. 
(0.1)  C.  P.  208. 

It  is  competent  for  a  defendant  to  shew  that 
tJie  goods  in  question  were  not  ma<1e  according 
to  onier,  but  that  he  had,  at  the  request  of  the 
plaintiff,  retained  and  used  some  of  them  for  a 
trial    MatHWorthy  v.  Page,  3  Jur.  126. 

Payment  into  court  to  common  counts  is  not 
an  admission  of  any  liabiUty  ultra  the  sum  paid 
in,  howevier  special  the  particulars  of  demand 
may  be.  Stevenson  y.  Berwick  Cbrparaiian,  4 
P.  Jc  D.  546 ;  1  Q.  B.  154 ;  1  Am.  &  H.  265. 

A  defendant  may  shew  that  the  items  in  the 
plaintiff's  demand  above  the  sum  paid  into  court 
were  not  due  &om  himself.  Booth  v.  Houxird,  2 
D.  P.  0.  438 ;  W.  W.  &  D.  54  ;  1  Jur.  56. 

It  is  competent  to  a  defendant  to  urge  any 
objections  to  the  plaintiff's  ri^t  to  recover 
farther  damages.  lAicy  y.  Walrond,  5  Scott,  52  ; 
3  Hodges,  215 ;  6  L.  J.,  C.  P.  290. 

Payment  of  money  into  court  generally  upon 
a  declaration  upon  a  policy  of  insurance,  and  the 
money  counts,  is  only  an  admission  of  the  con- 
tract, but  does  not  preclude  the  defendant  from 
disputing  his  liability,  beyond  such  payment,  for 
goods  which  were  not  loaded  according  to  the 
tenns  of  the  policy.  Melluh  y.  Allmittj  2  M.  &  S. 
106 ;  14  B.  R.  599. 

A.  and  B.  were  jointly  indebted  to  C. ;  after 
more  than  six  years  had  elapsed  since  the  debt 
accrued,  A.  promised  in  writing,  signed  by  him, 
to  pay  bis  proportion  when  applied  to.  Payment 
of  money  into  court  on  a  special  count,  framed 
on  such  new  promise  to  pay  the  defendant's  pro- 
portion, and  averring  the  amount  of  such  propor- 
tion under  a  videlicet,  does  not  admit  or  preclude 
the  defendant  from  disputing  the  amount  of  such 
proportion.  Lechmere  v.  Fletcher^  1  C.  &  M. 
623  ;  3  Tyr.  450  ;  2  L.  J.,  Ex.  219. 

If  in  trover  the  declaration  enumerates  a  great 
nnmber  of  articles,  and  the  defendant  pays 
money  into  court,  and  pleads  that  the  plaintiff 
has  sustained  no  greater  damages,  the  plaintiff 
must  shew  what  articles  the  defendant  has  con- 
verted ;  and,  a  declaration  in  trover  being  general, 
the  defendant,  by  this  plea,  does  not  admit  any- 
thing beyond  his  payment  into  court.  Cook  v. 
BwriU,  8  Car.  k,  P.  568. 

In  Aotioni  of  Tort] — ^A  plea  of  payment  of 
money  into  court  in  an  action  of  tort  is  a  mere 
admission  that  the  plaintiff  has  some  cause  of 
action,  for  which  he  is  entitled  to  recover  damages 
to  the  extent  of  the  sum  paid  in.  Story  v.  Finws, 
6  Ex.  123  ;  2  L.  M.  4t  P.  198  ;  20  L.  J.,  Ex.  144. 

In  an  action  for  pound  breach  and  rescue,  the 
defendant  pleaded  payment  into  court  of  a  cer- 
tain sum,  alleging  that  the  plaintiff  had  not  sus- 
tained damages  ultra;  the  plaintiff  replied 
damages  ultra  : — Held,  that  the  plea  did  not 
admit  either  that  the  pound  was  the  plaintiff's 
or  that  the  defendant  had  been  guilty  of  the 
rescue.    Ih, 

Payment  of  money  into  court  in  an  action  of 
tort  amounts  to  no  more  than  an  admission  that 
the  plaintiff  has  a  cause  of  action,  to  the  extent 
of  the  money  paid  in,  from  some  wrongful  act  of 
the  defendant,  and  does  not  necessarily  admit 
that  the  latter  is  guilty  of  the  wrongful  act 
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charged  in  the  declaration.  Sehreger  v.  Garden. 
11  C.  B.  851 ;  21  L.  J.,  C.  P.  135  ;  16  Jur.  568. 

A  declaration  against  A.  and  B.  stated  that 
they  wrongfully  and  injuriously  seized  the  goods 
of  the  plaintiff  as  a  distress  for  rent,  claimed  and 
pretended  by  them  to  be  due  to  A.,  and  after- 
wards, under  that  pretence,  wrongfully  sold  the 
goods  as  such  distress ;  whereas  a  small  part  only 
of  the  amount  claimed  was  due.  A.  paid  money 
into  court : — Held,  -that  the  sale  was  not  mere 
aggravation,  but  the  distraining  and  selling  were 
distinct  substantive  trespasses,  and  that  A.,  by 
the  payment  into  court,  Sbdmitted  the  sale  as  weU 
as  tne  seizure.  Leyland  v.  Tancred,  16  Q.  B. 
664  ;  19  L.  J.,  Q.  B.  313 ;  14  Jur.  695. 

But  held,  in  the  exchequer  chamber,  reversing 
this  judgment,  that  it  could  not  be  intended, 
from  the  payment  into  court,  that  in  fact  the 
amount  taken  or  sold  was  unreasonable  in  respect 
of  what  was  actually  due.  Tanored  v.  Leyuind, 
16  Q.  B.  669~Ex.  Ch. 

Payment  of  money  into  court  in  an  action  of 
tort  may,  according  to  the  form  of  the  dedara- 
tion,  be  subject  either  to  the  rule  applicable  to 
special  contracts,  or  to  the  rule  applicable  to 
general  common  counts  ;  thus,  where  the  decla- 
ration is  general  and  unspecific,  the  payment, 
into  court  admits  a  cause  of  action,  but  not  the 
cause  of  action  sued  for  ;  on  the  other  hand,  if 
the  declaration  is  specific,  the  payment  into  court- 
admits  the  cause  ot  action  so  specifically  stated. 
Perren  v.  Monmouthshire  Ry^  11  C.  B.  855  ;  22 
L.  J.,  0.  P,  162  ;  17  Jur.  532  ;  1  W.  R.  354. 

A  plea  of  payment  into  court  has  a  different 
effect  when  pleaded  to  a  count  in  trover  and  to  a 
count  for  money  had  and  received.  Ooldy  v. 
Ooldy,  26  L.  J.,  Ex.  29. 

In  the  former  case,  it  admits  any  evidence 
admissible  under  not  guilty  to  reduce  the  damages. 
In  the  latter  case  it  admits  of  no  evidence  which, 
admitting  a  debt  for  a  certain  cause,  goes  to 
reduce  its  amount  by  proof  of  payment  or  set-off. 
Jb. 

Therefore,  in  trover  and  for  money  had  and 
received,  brought  by  an  administratrix  against  a 
party  who,  by  mistake,  had  acted  as  an  executor 
de  son  tort : — Held,  that,  under  a  plea  of  pay- 
ment into  court  to  the  whole  declaration,  the 
defendant  could  not  prove  in  reduction  of  the 
amount  recoverable  under  the  common  count 
payments  made  by  the  defendant,  and  which  the 
administratrix  would  have  been  bound  to  make 
in  the  course  of  rightful  administration.    lb. 

To  part  of  the  trespasses  stated  in  a  declara- 
tion, the  defendant  pleaded  a  justification.  He 
also  pleaded  to  all  the  trespasses  payment  of 
money  into  court,  and  non  damnificatus  ultra. 
The  plaintiff  replied  damnificatus  ultra.  The 
jury  found  a  verdict  for  the  defendant  upon  the 
justification,  and  for  the  plaintiff  20«.  damages 
ultra : — Held,  to  be  no  objection  to  the  verdict 
as  to  the  20s,  that  it  must  be  taken  to  appiy,  in 
^urt,  to  the  trespasses  justified.  Thompson  v. 
Jachson,  3  Man.  &  G.  621 ;  4  Scott  (N.B.)  234  ; 
11  L.  J.,  C.  P.  44. 

d.  Practice  relating  to. 

Fact  not  to  be  eommunieated  to  Jury.] — 
Ord.  XXII.  r.  22,  which  provides  that  no  com- 
munication shall  be  made  to  the  juiy  cither  of 
the  fact  that  money  has  been  paid  into  court 
or  of  the  amount  paid  in  until  i^ter  the  verdict 
is  given,  .does  not  conflict  with  s.  22  of  the 
Jui&cature  Act,  1875,  by  which  nothing  in  any 
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role  made  under  the  powers  of  the  Judicature 
Acts,  1873  and  1875,  is  to  take  away  the  right 
of  any  party  to  an  action  to  have  the  issues  for 
trial  by  jury  submitted  to  the  jury.  The  issue 
as  to  the  amount  of  the  debt  or  damages  is  not 
whether  the  sum  paid  into  court  is  sufficient  to 
satisfy  the  plaintiffs  daim,  but  to  what  sum 
the  phtmtiff  is  entitled,  and  the  rule  is  a  rule 
of  procedure  only,  proYlding  the  manner  in 
which  the  issue  is  to  be  left  to  the  jury,  and 
is  therefore  within  the  powers  of  the  rule 
committee  appointed  under  the  judicature 
Acts  to  make  rules  for  (inter  alia)  regulating 
the  procedure  in  the  high  court.  Williams  y. 
Ooose,  66  L.  J.,  Q.  B.  345  ;  [1897]  1  Q.  B.  471  ;  76 
L.  T.  143  ;  45  W.  B.  308— C.  A. 

Plaintiff  may  proTe  that  Befendaat  applied 
to  pay  Larger  Bum  into  Court.  ]^Where  a 
defendant  h^  paid  a  sum  into  court,  and  has 
pleaded  that  the  plaintiff  has  sustained  no 
greater  damages,  the  plaintiff  may  give  in  evi- 
dence a  judge's  summons  taken  out  by  the  defen- 
dant two  days  before  the  trial  to  allow  him  to 
pay  a  larger  sum  into  court,  although  that 
summons  was  abandoned,  and  no  order  made 
upon  it.    Domett  y.  Toung^  Gar.  &  M.  466. 

Intorrogatorieo  to  aooertain  Xxtent  of  Lou.] 

—When  in  an  action  for  breach  of  contract  the 
defendant  admits  himself  to  be  liable  to  compen- 
sate the  plaintiff,  and  intends  to  pay  into  court 
a  sum  sufficient  to  cover  the  damage  sustained, 
the  defendant  wiU  be  allowed  to  administer 
interrogatories  in  order  to  ascertain  the  extent 
of  the  loss  which  the  plaintiff  has  incurred. 
JSbms  V.  Hough,  43  L.  J.,  C.  P.  70  ;  L.  R.  9  C.  P. 
135 ;  22  W.  R.  412.  8.  P.,  Froit  v.  Brooke, 
32  L.  T.  312  ;  23  W.  R.  260 ;  Clarke  y.  Bennett, 
32  W.  R.  650. 

AltomatiTO  Payment — Befendaat  suooeeding 
at  Trial— Bight  to  Judgment.]— Where  the 
defendant  succeeds  at  the  trial  on  an  issue  on 
money  paid  into  court  under  Ord.  XXX.  r.  1 
of  the  Rules  of  1875,  with  a  defence  stating 
such  payment  as  an  alternatiye  defence  to  the 
action,  he  is  entitled  to  have  judgment  entered 
for  him  in  the  action.  In  an  action  for  trespass, 
in  breaking  and  entering  the  plaintiff's  land, 
the  defencSints  paid  money  into  court  under 
Ord.1  XXX.  r.  1  of  the  Rules  of  1875,  and  in 
their  defence  denied  the  plaintiff's  possession  of 
the  land,  and  also  stated  that,  without  admitting 
any  kind  of  liability,  the  sum  paid  into  court 
was  sufficient  to  satisfy  any  damage  which  the 
plaintiff  might  have  sustained  in  consequence 
of  any  acts  of  theirs.  The  plaintiff  joined  issue 
upon  these  defences,  but  failed  at  the  trial  to 
establish  any  damages  exceeding  the  sum  paid 
into  court,  though  he  succeeded  on  the  other 
issue.  The  court  of  appeal  treated  such  defence 
of  payment  into  court  as  an  alternative  payment, 
and  as  it  went  to  the  whole  cause  of  action  : — 
Held,  that  the  defendants  were  entitled  to  judg- 
ment! Wheeler  v.  United  Telephone  Co.,  63  L.  J., 
Q.  B.  466  ;  13  Q.  B.  D.  597 ;  50  L.  T.  749 ;  83 
W.  R.  295— C.  A.  S.  P.,  Goutard  v.  Carr,  63 
L.  J.,  Q.  B.  467,  n. ;  13  Q.  B.  D.  698,  n. ;  33  W.  R. 
295,  n.— C.  A. 

Bankmptoy  of  Befendant.] — ^Where  money  was 
paid  into  court  to  abide  the  event  of  a  suit  by  a 
defendant,  who  afterwards  became  bankrupt : — 
Held,  tiiat  the  plaintiff,  who  subsequently  to  the 
bankruptcy  obtained  a  verdict,  was  not "  a  creditor 


having  security  for  his  debt "  within  12  &  13  Vict, 
c.  106,  s.  184,  and  was  therefore  entitled  to  the 
money  as  s^inst  the  assignees.  Murray  y. 
Arnold,  3  B.  &  8.  287 ;  32  L.  J.,  Q.  B.  11 ;  9  Jur. 
(N.8.)  461 ;  7  L.  T.  385  ;  11  W.  R.  147. 

Money  paid  into  court  under  the  Bills  of 
Exchange  Act,  18  k  19  Vict.  c.  67,  pursuant  to 
a  judge's  order  '^  to  abide  the  event "  of  an 
action  then  pending,  forms  no  part  of  the 
debtor's  estate,  but  is  a  security  to  the  creditor 
for  the  payment  of  the  amount  recoverable  in 
the  action,  notwithstanding  that  the  matters  in 
dispute  in  the  action  have  been  referred,  and 
bankruptcy  supervened  before  any  proceedings 
are  taken  in  the  matter  of  the  arbitration.  Taie, 
Ex  parte,  Keyworth,  In  re,  43  L.  J.,  Bk.  102 ; 
L.  R.  9  Ch.  379  ;  30  L.  T.  620. 

An  interlocutory  order  directing  payment  of 
money  into  court  is  not  a  judgment  within  the 
bankruptcy  law,  but  a  specific  equity  upon  the 
fund,  protecting  it  for  the  parties  ultimately 
entitled,  against  the  assignees  under  a  bankruptcy 
taking  pl^  between  the  order  and  the  decree. 
Sitchent,  JEap  parte,  Congrete,In  re,  Mont.  225. 

Ifistakfi  of  Arbitrator.] — ^A  declaration  con- 
tained a  count  on  a  policy  of  insurance  upon  a 
ship  and  cargo,  and  also  the  money  counts.  The 
defendant,  as  to  the  first  count,  pleaded  that  he 
had  not  broken  his  covenant,  and  paid  into 
court,  under  the  money  counts,  the  amount  of  the 
premiums,  and  the  plaintiff  took  the  money  out 
of  court.  The  cause  having  been  referred  to 
arbitrators  to  fix  the  amount  of  the  loss,  which 
they  had  done  irrespective  of  the  amount  which 
had  been  paid  into  court : — Held,  that  the  court 
had  power  to  prevent  injustice  being  done  to  the 
defendant,  and  that  the  plaintiff  was  only 
entitled  to  judgment  for  the  balance  which 
remained  after  deducting  the  amount  of  pre- 
miums paid  into  court,  (^rr  y.  Royal  Exchange 
Aeeuranee  Corporation,  5  B.  &  8.  941 ;  34  L.  J., 
Q.  B.  21;  11  Jur.  (N.R.)  265;  11  L.  T,  695; 
13  W.  B.  204. 

Baooipt  in  ftiU  Bisoharge.] — A  defendant  paid 
money  into  court,  and  the  plaintiff  agreed  to  take 
the  money  and  his  costs.  The  costs  were  taxed, 
and  paid  by  the  defendant,  and  received  by  the 
plaintiff.  The  plaintiff,  altering  his  mind,  did 
not  take  the  money  out  of  court,  and  offer^  to 
return  the  costs,  which  the  defendant  refused  to 
take.  The  plaintiff  discontinued  the  action,  and 
the  costs  of  the  discontinuance  were  taxed  and 
paid  to  the  defendant.  These  facts  do  not  sup- 
port a  plea  in  another  action  for  the  same 
demand,  alleging  that  the  plaintiff  reoeived  the 
money  paid  into  court  and  the  costs  in  full  dis- 
charge of  the  action.  Power  y.  Butcher,  6  M.  &  By. 
327  ;  10  B.  Ic  G.  329 ;  8  L.  J.  (O.S.)  K.  B.  217. 

e.  Payment  out, 

Bonial  of  Liability— Hot  aooepted  in  Satidke- 
tion.] — ^Where  money  is  paid  into  court  with 
a  defence  denying  Uability,  and  the  plaintiff 
does  not  accept  it  in  satisfaction,  an  order  for 
payment  of  such  money  out  of  court  cannot 
be  made  until  after  the  tSrial  or  other  determina- 
tion of  the  action.  Maple  v.  Shrewthury  CEarl), 
56  L.  J.,  Q.  B.  601  ;  19  Q.  B.  D.  463  ;  67  L.  T. 
443  ;  35  W.  R.  819— C.  A. 

Where  a  defendant,  by  his  defence,  denies  that 
he  is  under  any  liability  to  the  plaintiff,  and  at 
the  same  time  pays  money  into  court,  and  pleads 
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that,  althoagh  he  is  under  no  liability,  the  sum 
paid  in  is  enough  to  satisfy  the  plaintiffs  claim, 
the  plaintiff  may  obtain  payment  out  under  r.  3 
•of  Ord.  XXX.,  and  may  either  under  r.  4  accept 
it  in  ntisfaction  of  his  daim,  and  tax  his  costs 
and  sign  judgment  for  the  costs  so  taxed,  or 
may  go  on  with  his  action  for  the  purpose  of 
recoTering  more ;  and  whether  the  plaintiff  suc- 
ceeds or  fails  in  recoyering  more  or  eyen  faik 
altogether  in  establishing  that  the  defendant  is 
under  any  liability,  he  will  be  entitled  to  retain 
the  money  so  taken  out  of  court.  Mnden  y.  Ckirte^ 
45  L.  T.  328  ;  30  W.  B.  17— C.  A. 

Where  a  defendant  trayersed  the  causes  of 
action  and  also  paid  money  into  court  in  satis- 
fiiction  of  the  whole  of  the  plaintiff^s  claim  : — 
Held,  that  the  plaintiff  was  entitled  to  draw  out 
<A  court  the  money  lodged,  though  not  accepting 
it  in  full  satisfaction,  and  to  proceed  with  the 
action.  OntghXan  y.  Morris^  6  L.  B.,  Ir.  405^ 
C.A. 

Libel— Vewspaper— Apology.] — The  plaintiff 
in  an  action  for  libel  contained  in  a  newspaper 
Ib  not  entitled  to  draw  out  money  lodged  in  court 
with  a  defence  of  an  apology,  under  the  6  &  7  Vict. 
c.  96,  s.  2,  and  to  proceed  with  the  action  for  the 
purpose  of  recoyering  greater  damages.  Harris 
y.Anuftt,  24  L.  B.,  Ir.  404. 

Paymaat  in  by  Mistake.] — In  an  action  for 
1,349/.,  the  defendants  paid  167/.  into  court 
without  regard  to  the  regulations  prescribed  by 
the  Bules  of  Court,  1883,  and  the  Supreme  Court 
Funds  Bules,  1884.  On  the  day  of  payment  into 
court  the  defendants*  solicitors  wrote  to  the 
plaintiff's  solicitor  stating  that  they  had  that  day 
paid  167/.  into  court  to  the  credit  of  the  action, 
**in  discharge  of  the  plaintiff's  claim  in  this 
action."  On  the  same  day  the  defendants  delivered 
a  defence,  which  contained  a  denial  of  liability 
to  the  plaintiff,  and  stated  that  the  sum  paid 
into  court  was  sufficient  to  satisfy  the  plaintiffs 
claim  if  any  should  be  established.  The  plaintiff 
took  the  money  out  of  court  and  then  continued 
the  proceedings  in  the  action : — Held,  that  in 
the  drcumstiinces  the  plaintiff  must  either  keep 
the  money  and  let  all  further  proceedings  except 
as  to  costs  be  stayed,  or  pay  the  money  into  court 
again  and  go  on  with  the  action.  Stamford 
i&rt).  In  re,  Saeage  v.  Payne,  53  L.  T.  512 ; 
23  W.  B.  909— C.  A. 

A  court  of  equity  refused  an  injunction  to 
Testrain  the  plaintiff  in  an  action  from  taking 
out  of  court  money  which  the  defendant  had 
paid  into  court  in  ignorance  that  upon  such  pay- 
ment the  plaintiff  was  entitled  to  stay  his  action 
and  take  the  sum  so  paid.  O,  W,  Rg,  y.  Crippt, 
5  Hare,  91. 

IKseorerj  of  Mistake  or  Fnlfllment  of  Con- 
dition.]— The  only  case  where  a  party  will  be 
bound  Dy  the  payment  of  money  made  by  mis- 
take is  where  it  is  paid  into  court  under  a  rule. 
MalcolM  Y.  Fullarton,  2  Term  Bep.  645  ;  1  B.  B. 
^7. 

Therefore  the  court  refused  to  order  money 
paid  into  court  by  a  defendant  through  a  mis- 
take to  be  restored  to  him.  Vaughan  y.  Barnes^ 
2  Bos.  &  P.  392. 

Though  perhaps  in  case  of  fraud  they  might. 
Ih. 

Anew  trial  haying  been  granted  on  the  ground 
•of  the  absence  of  a  material  witness,  and  upon 
•condition  of  the  defendant's  paying  money  into 
court,  the  de'endant  was  not  p^mitted  to  take 


the  money  out  of  court  upon  a  suggestion  that, 
though  the  witness  was  now  accessible,  the  plain- 
tiff had  refused  an  answer,  and  was  in  contempt 
for  not  answering  a  bill  in  chancery,  filed  by 
the  defendant  for  a  discoyery,  which  would  haye 
been  an  answer  to  the  action.  Jachton  y.  Hop- 
kinson,  6  M.  &  By.  511 ;  7  Bing.  567  ;  1  D.  P.  C. 
227, 

On  Innaey  of  Plain tiif.] — A  defendant  being 
sued  for  a  sum  which  he  admitted  to  be  due  to 
the  plaintiff,  paid  the  money  into  court  under  a 
judge's  order.  The  plaintiff  before  and  at  the 
time  of  action  and  of  the  application  was  suf- 
fering from  temporary  derangement,  and  an 
inmate  of  Bethlehem  Hospital,  but  no  commis- 
sion of  inquiry  into  the  state  of  his  mind  had 
been  issued,  and  no  committee  of  his  estate  or 
person  had  been  appointed.  On  application  by 
his  wife,  the  court  onlered  the  money  to  be  paid 
out  to  her  or  to  the  plaintiff's  attorney  in  the 
action.  Gliddnn,  y.  Treble^  9  C.  B.  (N.8.)  367  ; 
30  L.  J.,  C.  P.  160.  S.  P.,  Rock  y.  Slade,  7  D.  P. 
C.  22  ;  1  Arn.  346 ;  2  Jur.  993. 

Upon  Death  of  Partial.  ]^Where,  upon  putting 
off  a  trial,  the  bail  paid  2,000/.  into  court  for  the 
defendant  to  abide  the  eyent  of  the  suit,  and 
the  suit  afterwards  abated  by  his  death,  they  were 
permitted  to  take  the  money  out  of  court,  not- 
withstanding the  plaintiff  and  the  administrator 
of  the  defendant  insisted  that  it  should  be  paid 
oyer  to  the  plaintiff  or  to  the  administrator  of  the 
defendant.     Ward  y,  Lowning^  2  Smith,  49. 

Money  is  paid  into  court  by  a  defendant,  who 
dies  before  yerdict  or  interlocutory  judgment, 
whereby  the  suit  abates.  The  money  can  be 
paid  out  of  court  only  to  the  personal  repre- 
sentatiye  of  the  defendant.  An  application  on 
the  part  of  his  attorney  will  not  be  entertained. 
Palmer  y.  Beiffemtein,  1  Man.  &  G,  94. 

An  action  haying  been  brought  in  this  country 
on  a  cause  which  had  arisen  abroad,  to  which 
the  defendant  paid  a  sum  of  money  into  court 
to  abide  its  further  order ;  and  before  the  trial 
of  the  cause  the  plaintiff  haying  died  : — Held,  that 
the  court  had  no  power  to  order  the  money  to  be 
detained  to  abide  the  eyent  of  a  fresh  suit, 
about  to  be  instituted  for  the  same  cause  of 
action  by  the  personal  representatiye  of  the 
plaintiff.    AtiofL^  3  Jur.  251. 

When  an  Admiision.] — ^When  money  has  been 
paid  into  court  short  of  the  plaintiff's  demand, 
and  is  taken  out  of  court,  it  is  admissible  to  shew 
quo  animo  it  was  done  ;  but  it  is  not  to  be  taken 
as  an  admission  that  the  rest  of  the  demand  was 
unfounded.    HUdyard  y.  Blowers,  5  £sp.  69. 

Order  for  Bopayment  to  Bofondant — Liability 
not  denied.] — The  words  "unless  the  court  or  a 
judge  shall  otherwise  order "  at  the  end  of  Ord. 
XXII.  r.  5,  render  the  right  of  the  plaintiff  to 
receiye  or  be  credited  with  money  paid  into 
court  by  a  defendant  who  does  not  deny  liability 
conditional  upon  no  order  being  made  to  the 
contrary.  Therefore,  where  a  defendant's  only 
plea  was  payment  into  court  of  5/.,  and  there  was 
a  yerdict  for  a  farthing  : — Held,  that  the  judge 
at  the  trial  had  jurisdiction  to  order  that  4/.  19«. 
llf^.  should  be  paid  out  of  court  to  the  defen- 
dant. Gray  y.  Bartholomeio,  64  L.  J.,  Q.  B. 
125 ;  [1895]  1  Q.  B.  209  ;  14  B.  50;  71  L.  T. 
867  ;  43  W.  B.  177— C.  A. 

In  an  action  for  libel  the  defendants  pleaded 
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that  the  libel  was  published  without  malice  or 
gross  negligence,  published  an  apology,  and  paid 
50/.  into  court.  The  jury  were  not  informed  of 
the  payment  into  court,  and  found  a  verdict  for 
the  plaintifE  with  one  farthing  damages  : — Held, 
that  the  plaintiff  was  entitled  to  the  502.  in 
court,  as  Ord«  XXII.  r.  22,  made  no  alteration  in 
the  practice  where  money  is  paid  into  court 
without  a  denial  of  liability.  Dunn  v.  Devan 
and  Exeter  Newttpaper  Co.y  63  L.  J.,  Q.  B.  342  ; 
[1895]  1  Q.  B.  211,  n, ;  10  R.  167  ;  70  L.  T.  693. 

Paymfiiit  improperly  made  to  PlaintiiFs 
Solieitor — ^Liability  to  reftind.] — In  an  action 
for  wrongful  dismissal,  claiming  a  year's  salary 
in  lieu  of  notice,  the  defendant  pleaded  that  the 
plaintiff  was  only  entitled  to  one  month's  notice, 
or,  in  the  altematiye,  three  months  ;  that  before 
action  the  defendant  made  tender  of  three 
months*  salary,  which  the  plaintiff  refused  ;  that 
the  defendant  had  paid  the  amount  into  court, 
and  that  it  was  enough  to  satisfy  the  plaintiff's 
claim.  The  request  for  lodgment  in  court  con- 
tained a  statement  that  the  money  was  paid  in, 
with  a  defence  setting  up  tender.  The  plaintiff's 
solicitor,  without  obtaining  an  OTder,  but  on  the 
wTitten  authority  of  the  plaintiff,  took  the  money 
out  of  court,  and  the  plaintiff  proceeded  with  the 
action.  At  the  trial,  judgment  was  given  for  the 
defendant  on  the  ground  that  the  plaintiff  was 
only  entitled  to  one  month's  salary.  The  defen- 
dant applied  for  an  order  against  the  solicitor  to 
refund  so  much  of  the  money  taken  out  of  court 
as  represented  the  difference  between  one  month's 
and  three  months'  salary.  The  solicitor  had 
acted  bonft  iide  in  taking  the  money  out  of  court, 
and  had  paid  it  over  to  the  plaintiff  before  the 
application  to  make  him  refund  it  was  made  : — 
Held,  that  although  the  plaintiff  ought  not  to 
have  had  the  money  out  of  court,  because  a 
defence  of  tender  of  the  sum  paid  in  could  not  be 
pleaded  to  a  claim  for  unliquidated  damages,  yet 
under  the  circumstances  the  solicitor  ought  not 
to  be  order<xl  to  refund  it.  Davyt  v.  Richardeon^ 
57  L.  J.,  Q.  B.  409 ;  21  Q.  B.  D.  202 ;  59  L.  T. 
765  ;  36  W.  R.  728— C.  A,      • 

f.  Cottt, 

Plea  of  Tender— Aeeeptaaoe  in  SatiifMtion.] — 

By  the  indorsement  of  his  writ  the  plaintiff 
claimed  87Z.  The  defendants  paid  38Z.  into  court, 
and  pleaded  a  tender  of  that  amount  before 
action.  The  plaintiff  did  not  join  issue  upon  this 
plea,  but  took  the  38/.  out  of  court  in  full  satis- 
faction under  Ord.  XXII.  r.  7.  The  plaintiff 
then  carried  in  his  costa  for  taxation,  when  the 
taxing  master  held  that  he  had  no  authority  to 
tax,  there  being  a  plea  of  tender  on  the  record 
imdisposed  of  : — Held,  that  the  plaintiff  was  not 
entitled- to  the  costs  of  the  action.  Oriffith  v. 
Yttradiifttdwff  School  Board,  59  L.  J.,  Q.  *B.  116  ; 
24  Q.  B.  D.  307  ;  62  L.  T.  151  ;  38  W.  R.  425. 

Aeeeptanee  in  Satiilketion  of  Whole  Claim.] — 
In  an  action  for  an  injunction  and  damages,  the 
])laintiff  moved  for  an  interlocutory  injunction, 
but  by  consent  no  order  was  made  on  the  motion 
except  that  the  costs  were  to  be  costs  in  the 
action.  The  defendants  in  their  defence  denied 
liability,  but  paid  money  into  court  in  respect  of 
the  claim  for  damages  ;  the  plaintiff  accepted  the 
money  in  siitisfaction  of  bis  claim  for  damages, 
and  wrote  that  he  should  discontinue  the  action, 
take  the  money  out  of  court,  and  tax  his  costs. 


The  plaintiff  then  took  out  a  summons  for 
taxation  of  his  costs  of  the  action  : — Held,  that,  as 
the  money  was  paid  into  court  only  in  respect  of 
and  accepted  only  in  satisfaction  of  the  claim  for 
damages,  and  as  the  entire  claim  or  cause  of 
action  was  not  thereby  satisfied,  Ord.  XXII.  r.  7, 
did  not  authorise  the  taxation  of  costs  there* 
under,  and  that  the  plaintiffs  application  to  tax 
the  whole  costs  of  the  action  was  not  right* 
Moon  V.  Dickinson,  63  L.  T.  371  ;  38  W.  R.  278. 

In  an  action  for  breach  of  contract  assigning 
two  distinct  breaches,  the  defendants  pleaded 
denying  the  breaches,  and  alternatively  paid 
money  into  court  with  regard  to  one  of  the 
breaches.  The  plaintiffs  gave  notice  under  Ord. 
XXII.  r.  7,  that  they  accepted  the  money  paid 
into  court  in  full  satisfaction  of  the  causes  of 
action  in  the  statement  of  claim  : — Held,  that 
plaintifb  were  entitled,  without  proceeding  to 
judgment,  to  their  costs  of  the  action  ;  for  by 
accepting  the  money  paid  into  court  in  satis- 
faction of  all  their  alleged  causes  of  action  thn' 
had  in  effect  discontinued  or  withdrawn  the 
action  as  to  the  breach  in  respect  of  which  the 
money  was  not  paid  in.  M'llwraith  v.  Grr^fiy 
54  L.  J.,  Q.  B.  41  ;  14  Q.  B.  D.  766  ;  52  L.  T.  81 
— C.  A. 

Where  money  is  paid  Into  court  and  taken  oat 
in  satisfaction  of  part  only  of  the  plaintiff's 
demand,  there  being  other  isues  upon  which  the 
parties  are  proceeding  to  trial,  the  plaintiff  ift 
not  entitled  to  tax  his  costs.  Ctiuty  v.  GyUt 
4  Man.  &  G.  907  ;  5  Scott  (N.B.)  819. 

Payment  in  for  Debt  and  Costs  nnder  Agree* 
ment  after  Action.] — In  an  action  for  a  money 
demand,  the  defendant  pleaded  an  agreement, 
after  action  brought,  by  the  plaintiffs  to  take  a 
certain  sum  for  debt  and  costs,  and  brought  Uiat 
amount  into  court  on  foot  of  debt  and  costs.. 
The  plaintiffs'  solicitor  served  notice  on  the 
defendant's  accepting  the  sum  so  paid  into  court, 
"  in  satisfaction  of  the  plaintifb'  claim  in  respect 
of  which  it  was  paid  in  "  : — Held,  that  the  plain- 
tiffs were  not  entitled  to  any  costs  beyond  the 
sum  lodged  in  court.  Ooodhody  v.  Gallaker^ 
16  L.  R.,  Ir.  336. 

Plaintiff  aeoepting  8nm  paid  in — IMsere- 
tion  of  Conrt.]  —  When  a  defendant  in  an 
action  pays  money  into  court  in  respect  of  any 
claim,  the  plaintiff  acquires  a  vested  right  to  the 
costs  incurred  up  to  that  time  in  respect  of  such 
claim,  provided  that  he  takes  the  money  out 
under  Ord.  XXX.  r.  4,  in  satisfaction  of  such 
claim.  Langridge  v.  Camphell,  46  L.  J.,  Kz. 
277  ;  2  Ex.  D.  281  ;  36  L.  T.  64 ;  25  W.  R.  851. 
But  see  Bnckton  v.  Higgs,  infra. 

Ord.  XXX.  applies  only  to  an  action  which  is 
strictly  brought  to  recover  a  debt  or  damages. 
If  an  account  is  claimed  the  order  does  not 
apply,  and  even  if  the  plaintiff  accepts  in  satis- 
faction of  his  whole  cause  of  action  a  sum  paid 
into  court  by  the  defendant,  the  court  has  a  dis- 
cretion as  to  the  costs.  NichoU  v.  Eeent,  52* 
L.  J.,  Ch.  383 ;  22  Ch.  D.  611 ;  48  L.  T.  66 ; 
31  W.  R.  412. 

Two  of  the  plaintiffs  were  the  legal  owners  of 
a  leasehold  interest  in  a  house,  and  claimed  37/. 
from  the  defendant  for  the  use  and  occupation  of 
it  during  the  last  three  months  of  their  term. 
They  authorised  him  to  pay  this  amount  to 
another  of  the  plaintiffs,  who  was  owner  of  the- 
reversion.  She  called  on  the  defendant,  who- 
expressed  his  willingness  to  pay  her  the  moneT, 
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thoQgh  he  did  not  make  any  actual  tender  of  it, 
but  she  refused  to  receiye  it,  and  demanded  more. 
The  plaintifEs  then  sued  the  defendant  for  the 
use  and  occupatioii,  tmd  claimed  238/.  The 
defendant  paid  372.  into  court : — Held,  that  as 
soon  as  the  defendant  expressed  to  the  agent  his 
readiness  to  pay  the  372.  there  was  a  concluded 
agreement  between  him  and  the  plaintifEs  for 
that  amount,  and  that  the  plaintiffs  could  not 
recover  more,  and  also  that  the  defendant  was 
entitled  to  the  costs  of  the  action  from  the  time 
of  the  payment  into  court.  Gretton  v.  Mees^ 
7  Ch.  D.  839  ;  38  L.  T.  506  ;  26  W.  B.  607. 

Where  Plaintiff  takes  Xoney  out  and  stops.] 
— ^Where  a  plaintiff  refuses  to  accept  a  sum  ten- 
dered at  the  commencement  of  the  action,  but 
afterwards  takes  the  sum  out  of  court,  when  paid 
in  under  a  plea,  he  is  prim&  facie  liable  to  pay 
the  costs  incurred  from  the  time  the  money  was 
tendered ;  but  this  is  open  to  explanation  ;  and 
where,  in  an  action  by  a  landlord  against  his 
tenant  to  recover  unliquidated  damages  for  the 
non-repair  of  the  premises,  it  was  shewn,  that 
at  the  time  the  money  was  tendered  the  plain- 
tiff was  not  aware  of  the  amount  of  damages 
sustained,  nor  was  acquainted  with  it  until 
after  plea  pleaded,  when,  finding  the  difference 
between  the  sum  tendered  and  the  amount  at 
which  the  injury  was  valued  so  trifling  as  not  to 
be  worth  proceeding  for,  he  took  the  money  out 
of  court : — Held,  that  these  circumstances  were 
euflScient  to  rebut  the  inference  that  the  sum  ten- 
<lered  was  refused  for  the  purix)sc  of  making 
costs.  Ackroyd  v.  Read,  6  M.  &  W.  542  ;  7 
D.  P.  C.  810  ;  3  Jur.  797. 

Where  a  summons  is  taken  out  to  stay  pro- 
ceedings on  payment  of  a  certain  sum  and  costs, 
the  refusal  to  accept  that  sum  will  not  render 
the  plaintiff  liable  to  the  subsequent  costs  ;  but 
if  tnc  sum  tendered  is  afterwards  paid  into 
court,  and  accepted  by  the  plaintiff,  he  will  be 
liable  to  subsequent  costs.  Gower  v.  Elkins, 
3  M.  &  W.  216  ;  6  D.  P.  C.  335  ;  7  L.  J.,  Ex.  72  ; 
2  Jur.  49. 

A  plaintiff  having  contracted  with  the  defen- 
<lant  to  serve  him  at  a  weekly  salary,  sued  the 
defendant  for  wrongfully  dismissing  him  from 
his  service,  and  also  for  arrears  of  salary.  After 
the  writ  issued,  a  summons  was  taken  out  to  stay 
proceedings  on  payment  of  arrears  of  salary ; 
this  was  refused,  and  the  arrears  were  paid  into 
court,  and  accepted  by  the  plaintiff  in  satis- 
faction : — Held,  that  the  fact  of  the  plaintiff 
having  obtained  a  more  profitable  employment 
after  action  was  sufficient  to  rebut  the  pre- 
sumption of  a  vexatious  refusal  of  the  sum  ten- 
dered, and,  therefore,  the  defendant  was  not 
entitled  to  his  costs.  Camming  v.  Columbine, 
6  D.  P.  C.  373. 

Amendment  eaused  by  Plaintiff's  Pleadings.] 

■' — ^A  defendant  paid  into  court  the  sum  claimed  ; 
the  plaintiff  took  out  the  money  and  proceeded 
to  trial  on  another  issue,  in  which  he  failed,  but 
proved  that  more  was  due  to  him  on  the  issue  in 
req)ect  of  which  the  money  was  paid  in  ;  the  judge 
gave  the  defendant  leave  to  amend  by  paying 
in  the  balance  due  : — Held,  that  the  plaintiff  was 
only  entitled  to  such  costs  as  he  would  have  had 
if  the  entire  claim  had  been  originally  paid  into 
court.     Taung  v.  Martin,  4  W.  R.  100. 

Aseeptanee  in  SatSafafition  after  Fonr  Bays.] 
—The  defendant  paid  money  into  court  in  satis- 


faction of  the  plaintiff's  claim,  and  gave  notice  of 
such  payment  to  the  plaintiff.  The  plaintiff  did 
not  give  notice  to  the  defendant  that  he  accepted 
the  money  so  paid  in  satisfaction  of  the  claim 
within  four  days,  as  required  by  Ord.  XXX.  r.  4, 
but  he  afterwards  accepted  that  sum  in  satis- 
faction : — Held,  that  an  order,  might  be  made 
giving  the  plaintiff  his  costs  under  Ord.  LV.  r.  1. 
Greaves  v.  Fleming,  48  L.  J.,  Q.  B.  335  ;  4 
Q.  B.  D.  226  ;  27  W.  R.  458. 

When  Plaintiff  proceeds  and  afterwards  re- 
pents.]— In  an  action  brought  for  two  distinct 
demands,  one  of  which  was  offered,  and  on  re- 
fusal paid  into  court : — Held,  that  the  plaintiff, 
who  had  taken  out  that  sum  and  proceeded  in 
the  action  for  the  other  demand,  but  finding  that 
it  could  not  be  supported,  wished  to  stay  the 
proceedings  on  payment  of  the  costs  incurred, 
was  too  late  to  do  so.  James  v.  Raggett,  2  B.  & 
Aid.  776 ;  1  Chit.  471. 

When  Plaintiff  proeeeds  and  rsoorers  Vothing 
Beyond.] — In  an  action  for  damages  for  breach 
of  covenant,  the  defendant  deni^  the  breach, 
and  also  paid  money  into  court,  alleging  that  it 
was  enough  to  satisfy  the  claim.  Tne  plaintiff 
replied  joining  issue,  alleging  that  the  money 
was  not  enough,  and  the  issues  having  been  re- 
f eri*ed  to  an  official  referee,  he  reported  that  the 
money  paid  in  was  enough  to  satisfy  the  claim  : 
— Held,  that  the  costs  were  in  the  discretion  of 
the  court  under  Ord.  LV.  r.  1,  and  that  the 
discretion  in  such  cases  onght  to  be  exercised 
by  allowing  the  plaintiff  his  costs  of  the  action 
up  to  the  time  of  the  payment  into  court,  and 
aUowing  the  defendant  his  costs  of  the  action 
after  that  time.  Buclttan  v.  Higgt,  4  Ex.  J>, 
174 ;  40  L.  T.  755  ;  27  W.  R.  803. 

Where  Plaintiff  proeeeds  for  Vominal  Dam- 
ages.]— Whei-e,  after  action,  the  debt  is  paid  and 
accepted  in  satisfaction,  and  costs  are  offered, 
but  refused,  the  damage  is  merely  nominal  inde*- 
pendently  of  the  costs,  and  the  plaintiff  therefore 
cannot  proceed  for  the  costs.  Thame  v.  Roast, 
12  Q.  B.  808  ;  17  L.  J.,  Q.  B.  339  ;  12  Jur.  1024. 

A  defendant  pleaded  non  assumpsit  to  all  but 
121. ;  to  111.,  parcel  of  the  121.,  payment  and 
acceptance  in  satisfaction  after  action;  to  the 
residue  payment  of  1/.  into  court.  The  plain- 
tiff tmverscd  the  payment  of  the  111.,  and  took 
the  11.  out  of  court.  The  amount  due  to  the 
plaintiff,  at  the  commencement  of  the  suit,  did 
not  exceed  121.,  and  the  sum  of  11^.  was  paid 
after  action,  and  accepted  by  the  plaintiff  in 
satisfaction  of  that  amount : — Held,  that  the 
plaintiff,  after  the  payment  of  the  11.,  was  not 
entitled  to  proceed  for  costs  in  respect  of  thelH., 
but  that  the  defendant  was  entitled  to  have  the 
verdict  entered  for  him,  and  to  the  general  costs 
of  the  action.  Horner  v.  Denham,  12  Q.  B.  813  ; 
17  L.  J.,  Q.  B.  29  ;  11  Jur.  1036. 

What  Costs.] — To  a  declaration  for  money 
had  and  received,  the  defendant'  pleaded  as  to 
all  except  SZ.  bs.  non  assumpsit ;  as  to  all  except 
21.  bs.  a  set-off ;  and  as  to  3Z.  5«.  payment  of 
that  sum  into  court.  The  plaintiff  a^mitteil  the 
set-off,  and  replied  that  he  would  not  further 
prosecute  his  suit,  except  as  to  82.  bs.,  and  took 
that  sum  out  of  court : — Held,  that  the  defen- 
dant was  entitled  to  his  costs  of  the  two  first 
issues.  Goodee  v.  Goldsmith,  2  M.  &  W.  202 ; 
5  D.  P.  C.  288  ;  2  Gale,  194  ;  6  L.  J.  Ex.  70. 
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A  plaintiff  having  obtained  leave  to  amend 
his  declaration,  on  payment  of  costs,  by  increas- 
ing the  amount  of  damages,  and  the  defendant 
haying,  after  the  amendment,  paid  money  into 
court,  by  which  one  of  his  pleas  becomes 
unavailable,  is  not  entitled  to  the  costs  of  that 
plea.  Gould  v.  Oliver^  5  Bing.  (N.o.)  116 ; 
6  Scott,  884. 

To  a  declaration  consisting  of  common  counts, 
the  defendant  pleaded,  except  as  to  15«.,  parcel, 
&c.,  never  indebted ;  and,  as  to  that  sum,  pay- 
ment into  court  in  the  form.  The  plaintiff 
accepted  the  15«.  in  satisfaction,  and  took  issue 
on  the  other  plea.  The  case  was  tried,  and  the 
jury  having  found  that,  except  as  to  the  15#., 
the  defendant  was  never  indebted  to  the  plain- 
tiff : — Held,  that  the  plaintiff  ought  to  have  his 
costs,  Eo  far  as  related  to  the  15«.,  down  to  the 
time  of  his  taking  that  sum  out  of  court,  and 
that  the  defendant  was  entitled  to  the  costs  of 
all  the  rest  of  the  proceedings,  ffarrison  v. 
Watt,  4  D.  &  L,  619  ;  16  M.  &  W.  316  ;  17  L.  J., 
Ex.  74  ;  11  Jur.  91. 

Action  for  work  and  labour.  Pleas :  to  the 
declaration,  except  as  to  102.,  parcel,  &c.,  never 
indebted ;  as  to  102.,  other  parcel,  &c.,  payment 
before  action  ;  as  to  the  102.  excepted,  payment 
into  court  of  102.  Is,  Replication,  joining  issue 
on  the  first  plea,  traversing  the  second,  on  which 
issue  was  joined,  accepting  the  money  paid  into 
court,  and  praying  judgment  for  the  plaintiff's 
costs  in  respect  of  that.  A  verdict  was  found  for 
the  plaintiff  on  never  indebted  to  the  extent  of 
102.,  and  for  the  defendant  on  the  plea  of  pay- 
ment, so  that  the  plaintiff  recovered  nothing 
beyond  the  money  paid  into  court : — Held,  that 
the  plaintiff  was  entitled  to  the  costs  as  to  the 
causes  of  action  relating  to  the  102.  paid  into 
court  up  to  and  including  the  payment  into 
court.  Rumhelow  v.  Wludley,  2  ll  M.  &  P.  245  ; 
16  Q.  B.  397  ;  20  L.  J.,  Q.  B.  262  ;  16  Jur.  724. 

A  declaration,  claiming  a  certain  sum,  and 
giving  credit  for  part,  with  particulars,  setting 
out  the  items  and  giving  credit  in  general  terms, 
"  cash  on  account."  Plea,  never  indebted.  The 
case  was  made  a  remanet,  and  afterwards  the 
plaintiff  amended,  on  payment  of  costs,  deliver- 
ing a  declaration  and  particulars  claiming  only 
the  bcdance,  without  reference  to  credit.  The 
defendant  pleaded  de  novo,  paying  the  money 
into  court,  which  the  plaintiff  took  out : — Held, 
that  the  plaintiff  was  not  entitled  to  the  costs 
of  the  issue,  or  of  preparing  for  the  triaL  Wilton 
V.  Snook,  1  i).  &  L.  964 ;  12  M.&  W.806  ;  13  L.  J., 
Ex.  236. 

A  plaintiff,  having  joined  too  many  defendants, 
obtained  an  order  at  the  assizes  to  strike  out 
some  of  them  upon  payment  of  costs,  the  remain- 
ing defendants  having  leave  to  plead  de  novo. 
The  master  taxed  the  remaining  defendants  the 
costs  of  the  day.  They  then  pleaded  payment 
into  court,  which  was  accepted.  The  master 
allowed  the  plaintiff  the  costs  of  the  cause,  but 
not  the  costs  incurred  subsequently  to  the 
former  pleas  : — Held,  right,  because  it  was  to  be 
assumed  that,  if  the  plaintiff  had  originally  sued 
only  the  right  defendants,  they  would  have 
pleaded  payment  into  court  at  once,  and  so  the 
costs  of  the  former  plea  and  subsequent  pro- 
ceedings would  not  have  been  incurred.  Jtickgafi 
V.  Nunn,  3  G.  &  D.  543  ;  4  Q.  B.  209  ;   7  Jur. 

846. 

The  defendants  afterwards  obtained  a  rule  to 
shew  cause  why  the  master  should  not  allow  them 
th€i  costs  of  the  former  pleas,  and  of  the  subse- 


quent prooeiedingB,  on  the  ground  that  they 
would  have  succeed  at  the  trial  on  account  of 
the  misjoinder.  The  plaintiff  contended  that 
they  were  not  entitled  to  such  co^ts,  or,  if  they 
were,  that  the  master  should  have  taxed  them 
on  the  former  occasion  : — Held,  that  the  defen- 
dants were  entitled,  and  that  it  was  no  objection 
that  they  had  not  been  taxed  before,  as,  bef ore- 
the  pleading  de  novo  and  acceptance  of  the 
money  paid  into  court,  it  could  not  be  known 
what  costs  beyond  those  of  the  day  had  been 
uselessly  incurred.    lb. 

In  an  action  to  recover  1302.  for  work  and 
extras,  under  a  building  contract,  the  defendant 
pleaded  never  indebted.  The  plaintiff  prepared 
his  brief,  and  delivered  notice  of  trial.  The 
defendant  afterwards  obtained  an  order  to  amende 
and  paid  into  court  792.,  and  pleaded  never 
indebted  to  the  residue.  The  plaintiff  took  the 
792.  out  of  court,  and  proceeded  for  the  residue 
of  his  demand,  but  was  nonsuited  on  the  trial : — 
Held,  that  the  plaintiff  was  not  entitled,  either 
under  Beg.  Gen.  H.  T.  1863,  r.  12,  or  under  the 
order  to  amend,  to  such  costs  of  the  brief  and 
other  matters  as  would  have  be^i  incurred  if  the 
792.  had  been  paid  into  court  at  the  time  of 
pleading  the  original  pleas.  Harold  v.  Smith, 
6  H.  &  N.  381  ;  29  L.  J.,  Ex.  141 ;  6  Jur.  (H.s.> 
254  ;  1  L.  T.  666  ;  8  W.  R.  447. 

In  an  action  of  contract  in  which  more  than 
202.  was  claimed,  the  defendant  paid  24Z.  into 
court.  The  jury  gave  damages  to  the  plaintiff 
to  the  amount  of  22.  10#.  in  excess  of  the  sum 
paid  into  court : — ^Held,  that  the  costs  should  be 
taxed  on  the  reduced  scale.  James  v.  Vane 
CL(frd),2  El.  &  El.  883;  29  L.  J.,  Q.  B.  169; 
6  Jur.  (N.8.)  731 ;  2  L.  T.  281 ;  8  W.  R.  446. 

2.  Order  on  Acoonntable  Parties. 

Power  of  Court  to  order.] — Upon  an  inter- 
locutory application  for  the  payment  of  money 
into  court  made  before  the  trial  of  an  action  for 
the  taking  of  an  account,  where  an  account  has 
been  rendered,  and  the  court  has  before  it  the 
parties  to  the  account  and  evidence  as  to  the 
items  in  dispute  between  them,  the  court  will 
look  into  the  facts  of  the  case,  and  if,  in  the  fair 
exercise  of  its  judicial  discretion,  it  can  arrive  at 
a  conclusion  that  a  sum  will  be  due  to  the 
plaintiff  on  the  taking  of  the  account,  and  what 
the  amount  of  that  sum  will  be,  the  court  will 
order  the  dd^endant  to  pay  that  amount  into 
court.  Wanklyn  v.  WUson,  56  L.  J.,  Ch.  209 ; 
36  Ch.  D.  180  ;  66  L.  T.  62  ;  35  W.  R.  332. 

After  decree  directing  accounts  to  be  taken 
in  chambers,  if  it  is  ascertained,  before  the  chief 
clerk's  certificate  as  to  the  ultimate  balance  to 
be  paid,  that  a  certaioi  sum  will  be  probably 
found  to  be  due  from  either  party,  the  court  has 
power  at  the  instance  of  the  other  party  to  order 
such  simi  to  be  paid  into  court.  London,  Syndic 
cate  V.  Lord,  8  Ch.  D.  84  ;  38  L.  T.  329  ;  26  W.  R. 
427— C.  A. 

An  order  to  bring  a  fund  into  court  to  remain 
in  medio  ought  not  to  be  made  upon  a  mere 
allegation  in  the  bill  that  there  is  a  question  to 
be  tried  at  the  hearing.  6riinn  v.  Bolckoic, 
Vanghan  ^  Co.,  44  L.  J.,  Ch.  732  ;  L.  R.  10  Ch, 
491  ;  32  L.  T.  781 ;  23  W.  R.  739. 

On  Person  not  a  Party.J^The  court  has  co 
jurisdiction  to  order,  upon  motion,  a  person  not 
a  party  to  the  cause  to  pay  into  court  the  arrears 
of  an  annuity  granted  by  him  to  a  defendant 
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■gainst  whom  a  seqaestration  had  issued  for 
want  of  a  sufficient  answer,  unless  the  grantor 
has,  by  his  conduct,  waived  the  objection  to  the 
jurisdiction.  But  he  may  notwithstanding,  and 
without  applying  for  the  leaye  of  the  court, 
obtain  from  the  grantee  a  release  of  the  annuity. 
Muam  Y.  Ckippendale,  2  Sim.  55 ;  29  B.  B.  58. 

A  testator  charged  his  real  estate  with  an 
annuity  to  his  widow,  and  subject  thereto 
devised  it  to  S.  A.  in  fee,  and  appointed  her  his 
executrix.  The  testator  had  insured  a  house. 
Policy  expired  a  few  months  after  his  death, 
and  was  then  renewed  by  S.  A.  Soon  afterwards 
the  house,  which  was  the  whole  of  his  real  estate, 
was  burnt  down.  The  insurance  money  was 
ordered  to  be  paid  into  court  on  a  motion  by  the 
widow  in  a  suit  instituted  by  her  against  S.  A. 
for  the  administration  of  the  testator^s  estate. 
Parry  t.  Ashley,  3  Sim.  97  ;  30  B.  B.  132. 

Older  made  that  A.  B.,  who  had  receiyed 
moneys  on  behalf  of  plaintiff  before  institution 
of  snit,  but  who  was  not  a  party  thereto,  might 
be  at  liberty  to  pay  money  into  court  in  trust 
for  cause.    Franci*  y.  Collier,  5  Madd.  75. 

Though  the  court  will  stay  the  payment  of  a 
fand  out  of  court,  for  the  purpose  of  giving  a 
stranger  the  opportunity  of  enforcing  Us  right 
against  it,  yet  it  wiU  not,  for  the  same  purpose, 
order  into  court  a  sum  directed  to  be  paid  by  one 
party  to  another.  Newton  y.  Athew,  11  Beav. 
446 ;  18  L.  J.,  Gh.  42  ;  12  Jur.  330,  551,  766. 

Btaksholdar.] — ^An  order  for  payment  into 
coort  of  a  fund  in  the  hands  of  a  stakeholder  in 
this  country  may  be  made  in  a  suit  in  which  one 
of  two  parties  (each  of  whom  chiims  the  fund 
imder  a  person  residing  abroad)  is  plaintiff  and 
the  other  defendant,  although  the  person  residing 
abroad  may  not  be  made  effectually  a  party  to 
the  suit.  Ward  y.  Booth,  41  L.  J.,  Ch.  729 ; 
L.  B.  14  Eq.  196  ;  27  L.  T.  364  ;  20  W.  B.  880. 

Auctioneer,  being  mere  stakeholder,  ordered  to 
pay  deposit  money  into  court,  after  retaining  his 
own  claims  out  of  it,  without  prejudice.  Tatee 
Y.  Farebrother,  4  Madd.  239.  See  Annesley  y. 
Mnggeridge,  1  Madd.  593  ;  16  B.  B.  273. 

Where  two  parties  daim  fund  in  hands  of 
stakeholders,  the  former  may  make  motion  by 
consent,  to  ayoid  the  expense  of  bill  of  inter- 
pleader, that  stakeholders  pay  the  money  into 
court;  but  stakeholders  cannot  make  such 
motion,  they  not  being  parties  to  the  suit. 
Bdbee  t.  Belhee,  6  Madd.  28. 

8xMs  Fraud.] — Defendant  ordered  to  pay 
money  into  court  before  answer  in  a  case  of 
gross  fraud  appearing  by  affidayit  of  plaintiffs, 
and  by  defendant's  affidayit  in  answer.  Jervit 
y.  White,  6  Yes.  738 ;  6  B.  B.  26. 

Trut  Xoii«j.] — ^When  a  court  of  equity  traces 
oat  trust  money  in  the  hands  of  a  person  who 
has  not  primA  facie  a  right  to  hold  it,  that 
money  must  be  paid  into  court.  Leigh  y. 
MaeamUy,  1  Y.  &  ColL  260 ;  4  L.  J.,  £x.  £q.  37. 

Agreemant  for  Mining  Laasa  —  LoMao  in 
ywianiom— Paymant  of  Boyalties  into  Conrt.] 
—The  plaintLflb  commenced  an  action  against 
the  defendant  for  specific  perfonnanoe  of  an 
agreement  for  a  lease  of  a  coal  mine  by  the 
plaintiffs  to  the  defendant  at  a  royalty,  as  the 
plaintiffs  alleged,  of  lOd,  per  ton.  The  defen- 
dant oounterclaimed  to  haye  specific  performance 


with  a  royalty  of  less  amount.  The  defendant 
was  in  possession,  and  raising  and  selling  large 
quantities  of  coal,  but  he  alleged  that  he  had 
expended  on  the  mine  more  than  the  yalue  of 
the  coal  raised.  Ho  also  brought  an  action 
against  the  plaintiffs  in  the  queen's  bench 
division  to  obtain  damages  for  misrepresentation, 
alleged  to  have  been  made  to  him  for  the  purpose 
of  inducing  him  to  enter  into  the  agreement, 
which  action  was  still  pending.  The  plaintiffs 
moved  for  an  interlocutory  order  that  the  defen- 
dant might  be  ordered  to  pay  into  court  the 
amount  of  royalties  at  lOd.  per  ton  on  the  coal 
he  had  raised,  but  the  court  refused  the  motion  : 
— ^Held,  on  appeal,  that  although  it  would  not 
be  right,  while  the  rate  of  royalty  was  in  dispute, 
to  order  the  defendant  to  pay  into  court  the 
amount  of  royalties  at  the  rate  claimed  by  the 
plaintiffs,  he  ought  to  be  ordered  to  pay  in  the 
amount  of  royalties  at  the  rate  which  ne  himself 
alleged  to  be  the  one  agreed  upon,  and  that  as 
his  carrying  away  coal  diminished  the  value  of 
the  property,  he  would  not  have  the  usual  option 
of  giving  up  possession  instead  of  paying  money 
into  court.  Lewit  y.  James,  56  L.  J.,  Ch.  163  ; 
32  Ch.  D.  326  ;  54  L.  T.  260 ;  34  W.  B.  619 ; 
50  J.  P.  423— C.  A. 

Admisiion  of  Liability— What  Sni&eiant.] — 
The  defendant,  one  of  the  trustees  of  a  settle- 
ment, in  letters  written  to  the  plaintiff,  his 
co-trustee,  before  the  commencement  of  this 
action  for  the  administration  of  the  trusts, 
admitted  haying  receiyed  300/.,  part  of  the  trust 
funds,  and  invested  it  in  an  unauthorised  way. 
The  plaintiff,  after  the  defendant  had  appeared 
in  the  action,  took  out  a  summons  to  have  the 
300Z.  brought  into  court,  and  made  an  affidavit 
deposing  that  he  had  paid  the  money  to  tiie 
defendant,  and  stating  tne  admissions  contained 
in  the  defendant's  letters  as  to  its  application. 
The  defendant  did  not  answer  this  affidayit  or 
adduce  any  eyidence,  and  the  money  was  ordered 
into  court  on  the  ground  that  the  letters  were  a 
sufficient  admission  virithin  Ord.  XXXII.  r.  6. 
The  defendant  appealed: — Held,  that,  as  the 
defendant  had  not  met  the  affidavit,  there  was  a 
sufficient  admission  that  the  money  was  in  his 
hands,  and  that  the  appeal  must  be  dismissed. 
Freeman  y.  Cox  (8  Ch.  D.  148)  approved  and 
followed.  Per  Fry,  L.J.,  whether  the  letters 
were  not  a  sufficient  admission  within  Ord. 
XXXII.  r.  6,  quaere.  Porrett  y.  WJHte,  55  L.  J., 
Ch,  79  ;  31  Ch.  D.  52  ;  63  L.  T.  514  :  34  W.  B.  65 
— C.A. 

An  admission  of  liability  sufficient  to  support 
a  motion  for  payment  into  court  of  such  admitted 
sum  may  be  made  by  the  party  ordered  to  pay 
the  sum  into  court,  or  his  agent,  or  gathered 
from  their  coarse  of  conduct,  without  necessarily 
appearing  on  the  pleadings  or  affidavits  in  the 
action.  London  Syndicate  v.  Lord,  8  Ch.  D.  84 ; 
38  L.  T.  329  ;  26  W.  B.  427— C.  A. 

The  non-appearance  of  a  defendant  in  an 
administration  action,  who  had  been  served 
with  notice  of  a  motion  to  order  him  to  bring 
money  into  court,  was  held  a  sufficient  admission 
to  enable  the  court  to  make  such  order,  though 
before  judgment  was  given  in  the  action,  or 
accounts  taken.  Freeman  v.  Cow,  47  L.  J.,  Ch. 
560 ;  8  Ch.  D.  148  ;  26  W.  B.  689. 

Motion  by  infant  cestuis  que  trustent  that 
their  trustee  might  bring  a  fund  into  court 
allowed  where,  although  he  had  not  by  his 
answer  admitted  their  title,  he  had  not  denied 
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it.    Synumds  y.  Jenkint,  34  L.  T.  277  ;  24  W.  B. 
512. 

A  defendant  may  be  ordered  to  paj  into  court 
money  which  he  has  Terbally  admitted  to  be  in 
his  hands  or  under  his  control.  Beeny^  In  re, 
Ifrenoh  y.  aproiton,  6S  L.  J.,  Ch.  312 ;  [1894] 
1  Ch.  499  ;  70  L.  T.  160  ;  42  W.  B.  377. 

Upon  a  motion  that  a  defendant  might  be 
ordered  to  pay  into  court  a  snm  of  money  which 
he  had  verbally  admitted  to  be  in  his  hands  or 
under  his  control,  an  affidavit  proving  the 
admission  was  made  by  a  clerk  of  the  plaintiffs 
solicitors.  A  copy  of  the  affidavit  was  served 
on  the  defendant  with  the  notice  of  motion, 
which  stated  that  the  affidavit  would  be  read 
on  the  hearing  of  the  motion.  The  defendant 
did  not  answer  the  affidavit,  and  he  did  not 
appear  on  the  hearing : — Held,  that  the  defen- 
dant must  be  ordered  to  pay  the  money  into 
court.    Ih. 

On  an  application  for  an  order  for  payment  of 
money  into  court,  the  court  will  not  extend  the 
doctrine  of  admissions  that  the  defendant  has 
the  money  in  his  hands  further  than  it  was 
carried  in  Freeman  v.  Cox  (8  Ch.  D.  148),  where 
an  affidavit  of  the  plaintiff  chai^ging  that  the 
defendant  had  the  money  In  his  hands,  not 
answered  by  the  defendant,  was  held  sufficient 
to  justify  an  order.  Netille  v.  Matthewmnn,  63 
L.  J.,  Ch.  734  ;  [1894]  3  Ch.  345  ;  7  B.  511  ;  71 
L.  T.  282  ;  42  W:  B.  675— C.  A. 

Under  a  settlement  H.  was  absolutely  entitled 
to  a  trust  fund  which  had  been  invested  on 
mortgage,  but  which  was  called  in  by  J.,  the 
surviving  trustee  of  the  settlement,  in  August, 
1883.  At  that  date  J.  was  in  partnership  with 
B.  in  the  business  of  solicitors.  The  trust  fund 
was,  as  H.  alleged,  paid  by  J.  to  and  was  received 
by  J.  &  B.*s  firm,  and  was  paid  into  their 
inking  account.  In  December,  1890,  the  part- 
nership between  J.  &  B.  was  dissolved  by 
mutual  consent,  it  being  arranged  that  all  debts 
due  to  and  owing  by  that  firm  would  be  received 
and  paid  by  B.  Application  having  been  made 
by  H.  to  B.  to  produce  a  security  shewing  the 
proper  investment  of  the  trust  fund,  but  without 
any  satisfactory  result,  an  action  was  brought 
by  H.  against  J.  &  B.,  claiming  that  the  trust 
fund  should  be  paid  into  court,  and  consequen- 
tial relief.  There  being  an  aidmission  in  B.*8 
defence  aud  answer  to  interrogatories  to  the 
effect  that  the  trust  fund  had  been  paid  by  J. 
into  the  banking  account  of  the  firm,  thereby 
making  the  firm  responsible  for  it,  the  usual 
order  was  made  at  chambers  upon  B.  to  pay 
the  trust  fund  into  court : — Held,  that  the  dis- 
charge of  the  order  made  in  chambers  ought 
not  to  be  granted,  except  on  the  terms  of  B. 
paying  the  money  into  court.  HoUis  v.  Burton, 
[1892]  3  Ch.  226  ;  67  L.  T.  146 ;  40  W.  B.  610— 
C  A« 

A  defendant,  whose  affidavit  filed  on  an  inquiry 
discloses  that  he  has  money  in  his  hands,  may  be 
ordered  to  pay  it  into  court  after  decree,  and 
before  further  consideration.  Dunne  v.  Engluh, 
L.  B.  18  Eq.  524. 

Money  may  be  ordered  into  court,  on  motion, 
upon  the  ground  of  admission,  as  by  schedules 
or  books,  containing  an  account  of  receipts  and 
payments,  and  referred  to  so  as  to  be  part  of 
the  answer  or  examination.  Mills  v.  Ilanson, 
8  Ves.  68. 

The  right  of  the  plaintiff  to  have  money  in 
the  defendant's  hands  paid  into  court  must 
proceed  on  admissions  in  the  answer  made  in 


reference  to  an  equity  raised  by  the  bill,  and  not 
in  reference  to  an  independent  equi^  stated 
only  in  the  answer.  Proudfoet  v.  Hume,  4  Beav. 
476. 

A  railway  company  having  powers  over  tb6 
line  of  another  company,  the  special  act  for 
making  the  latter's  line  contains  a  provision 
that,  in  the  event  of  such  line  not  being  oran- 
pleted  within  a  specified  time,  that  portion  of 
the  line  within  specified  limits  should  belong  to 
the  company  having  such  running  powers,  and 
be  completed  by  them,  they  being  repaid  for 
any  money  advanced.  The  line  is  not  completed, 
and  the  company  enter  and  complete  and  work 
the  line  under  the  act,  and  subsequently  agree 
in  writing  to  give  6,000/.  for  the  portion  so  com- 
pleted, with  interest  at  5  per  cent.  A  long 
correspondence  takes  place,  and  the  money  not 
being  paid,  a  bill  is  filea  for  specific  performance 
of  the  agreement.  The  answer  admits  that  the 
6,000Z.  and  interest  are  owing,  but  submits  a 
question  of  title.  A  motion  is  then  made  for 
payment  of  the  6,000/.  and  interest  into  court, 
admitted  on  the  answer  to  be  due  : — Held,  that^ 
this  not  being  the  simple  case  of  vendor  and 
purchaser,  but  of  a  company  being  in  possession 
under  a  parliamentary  power,  no  oider  for  pay- 
ment into  court  could  be  made,  and  motion 
refused,  but  the  costs  reserved  until  the  hearing. 
Northern   Countiee   Union  My,  v.  N.   B,  Ry., 

6  W.  B.  122. 

An  order  will  not  be  made  under  r.  6  of  Ord. 
XXXII.,  in  an  action  for  money  lent,  unless 
there  is  a  clear  admission  that  the  debt  is  due 
and  recoverable  in  the  action  in  which  the 
admission  is  made  : — Quaere,  whether  the  words 
"  or  otherwise  "  in  r.  6  refer  only  to  cases  in 
which  notice  has  been  given  under  r.  1  or  r.  4  of 
Ord.  XXXII.  Landergan  v.  FeaU,  65  L.  T.  42 ; 
34  W.  B.  691— C.  A.    Beversing  55  L.  J.,  Ch.  605. 

Trust  funds  may  be  ordered  to  be  brought  into 
court  by  the  trustee,  an  accounting  party,  upon 
admissions  contained  in  letters  written  before 
action  brought  that  he  has  received  tJie  money, 
and  a  recital  to  that  effect  contained  in  the 
settlement,  his  execution  of  which,  as  trustee, 
has  been  proved,  although  there  is  no  formal 
admission  m  his  pleadings  or  affidavits  that  be 
has  received  and  holds  the  money.  Hampden,  v. 
WaUu,  54  L.  J.,  Ch.  1175  ;  27  Ch.  D.  251 ;  51 
L.  T.  857 ;  32  W.  B.  977.  8ee  also  PorrOt  v. 
White,  supra. 

Xonej  **  in  the  haadf  "  of  Ezeontors  or  Tnu- 
tees— Xonej  parted  with  before  Application.]— 
Although  trustees  or  executors  are  proved  to 
have  received  trust  money,  and  have  not  properly 
discharged  themselves  thereof,  an  order  for  pay- 
ment of  the  money  into  court  cannot  be  made 
upon  them  under  Bules  of  Supreme  Court,  1883, 
Ord.  LV.  r.  3  (d)  (or  Ord.  XLVIII.  r.  3  (d)  of 
the  Palatine  Bules,  which  is  in  the  same  terms), 
unless  when  the  application  is  made  the  money  is 
actually  in  their  hands.  Chapman,  In  re,  FarieU 
V.  Chapman  (54  L.  T.  13),  disapproved.  Nutter  y» 
Holland,  63  L.  J.,  Ch.  932  ;  [1894]  3  Ch.  408; 

7  B.  491  ;  71  L.  T.  508  ;  43  W.  B.  18— C.  A.  See 
Anon,,  1  L.  J.  (o.B.)  Ch.  21. 

In  an  action  for  an  account  against  trustees, 
the  trustees  wiU  not,  upon  motion,  be  ordered  to 
pay  money  into  court,  unless  it  is  actually  in 
their  hands : — Qussre,  whether  the  circumstances 
under  which  money  has  been  parted  with  may 
not  render  the  rule  inapplicable.  Neville  v. 
Mattheuman  ([1894]  3  Ch.  345)  and  Nutter  r. 
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Holland  ([1894]-  3  Gh.  408),  discussed  and 
applied.  Ormnpton  and  EcanM  Union  Bank  y. 
Burion,  64  L.  X,  Ch.  811  ;  ri895]  2  Ch.  711 ;  18 
B.  792 ;  73  L.  T.  181 ;  44  ^.B.  60. 

Slieretion  as  to  Order.] — Tb%  ocmrt  has  a 

discretion  as  to  the  making  of  an  order  requiring 
a  trustee  to  pay  into  court  trust  money,  which 
he  admits  haying  leceiyed  and  applied  in  an 
unauthorised  manner.  Wright^  In  re,  Kirhe  y. 
Xinik,  65  L.  J.,  Ch.  37  ;  [1895]  2  Ch.  747  ;  13  R. 
849 ;  73  L.  T.  396  ;  44  W.  R.  125. 

IppUeation  by  whom  mado— Title  of  Flaintiif  .  ] 
— An  application  under  Rules  of  Supreme  Court, 
1883,  OkL  XXXII.  r.  6,  for  an  order  in  an  action 
upon  admissions  of  fact  by  a  defendant  cannot 
be  made  by  some  only  of  the  plaintifb,  but  must 
be  made  by  them  aU.    Ih, 

General  rule  as  to  payment  of  money  into 
court  is  that  the  plaintiffs  must  be  solely  entitled, 
or  baye  such  an  interest  jointly  with  others  as 
to  entitle  them,  on  behalf  of  themselyes  and 
of  those  others,  to  haye  the  fund  secured.  Free- 
man y.  Farlie,  3  Mer.  29 ;  17  R.  R.  7. 

The  coart  will  not  order  money  into  court  if 
the  title  of  the  party  applying  is  at  all  doubtful. 
Neither  will  it  order  a  fund,  standing  to  the 
credit  of  a  cause  between  A.  and  B.,  to  be  trans- 
ferred to  the  joint  credit  of  that  and  another 
cause,  in  which  it  is  claimed  by  C.  adversely  to 
boUi  A.  and  B.,  imless  C.  has  a  perfectly  clear  title 
to  the  fund.    8t.  Victor  y.  Derereux,  13  Sim.  641. 

In  moving  upon  admissions  in  an  answer  for 
the  payment  of  money  into  court,  the  plaintiff 
may  shew  that,  upon  the  case  stated  in  the 
answer,  he  has  an  mterest  in  the  sum  in  ques- 
tion, though  the  defendant  in  his  answer  ex- 
pressly denies. that  the  plaintiff  has  any  such 
interest.    Domville  y.  SoUey,  2  Russ.  372. 

On  a  motion  to  pay  money  into  court,  the 
court  does  not  require  the  plaintiff  to  produce 
any  absolute  admission  of  title,  but  merely  snch 
a  probability  of  title  as  it  can  safely  act  on. 
M'Hardy  v.  Hitelufoek,  11  Beay.  73. 

Money  will  not  be  ordered  to  be  brought  into 
court  upon  motion  before  decree,  unless  it 
appears  cl^irly  upon  the  answer  to  belong  to 
the  plaintifL  HageU  y.  CurrU,  L.  R.  2  Ch.  449 ; 
16  L.  T.  309  ;  15  W.  R.  606. 

PenoBi  not  belbro  the  Court.] — On  an  appli- 
cation for  payment  of  money  into  court,  it  was 
objected  that  persons  haying  an  interest  were 
not  before  the  court.  The  order  was  made  on 
the  undertaking  of  the  pbiintiff  to  mt^e  them 
parties.  WhUmanh  y.  Robertson^  4  Beay.  26. 
.  Unless  all  persons  interested  in  a  fund  are 
before  the  court,  an  order  for  payment  of  it  into 
court  will  not  be  made  on  an  undertaking  by  the 
plaintiff  to  make  them  parties,  except  perhaps  in 
cases  of  administration  or  creditors*  suits.  Jfor- 
riage  y.  Mogul  Exchange  Assurance  Co.,  18  L.  J., 
Ch.  216. 

The  court,  on  application  by  petition  to  allow 
a  sum,  which  had  been  awarded  under  the  5^6 
Will.  4,  c.  45,  by  the  commissioners,  to  be  paid 
into  court  dispensed  with  the  service  of  the  peti- 
tion on  aU  the  parties  to  the  cause.  Lushington 
y.  Scwell,  5  L.  J.,  Ch.  1. 

An  order  may  be  made  for  payment  of  money 
into  court,  although  some  of  the  persons  inter- 
ested in  the  money  are  not  before  the  court. 
WiUon  y.  HxU,  2  De  G.  M.  &  0.  807. 

Upon  an  application  against  trustees  by  a 


person  interested  in  the  assets,  to  transfer  the 
trust  fund  into  court,  and  the  bill  shewing  on 
the  face  of  it  that  other  individuals  have 
interests  in  the  fund,  aU  the  parties  beneficially 
interested  in  the  fund  must  be  served  with 
notice  of  the  motion.  Letvellin  y.  Oobbold,  17 
Jur.  1111. 

Amount  to  bo  paid  in.] — Payment  of  money 
into  court,  after  a  decree  and  report,  ordered 
upon  admissioDS  in  the  answer,  the  defendant 
being  at  liberty  to  discharge  himself  of  any  part 
of  the  sums  so  admitted  by  an  affidavit  of  subse- 
quent receipts  and  payments.  Anon,,  1  L.  J. 
(0.8.)  Ch.  72. 

The  court,  in  ordering  a  defendant  to  pay 
money  into  court  for  which  he  has  improperly 
taken  credit,  cannot  go  beyond  the  sum  specified 
in  the  plaintiff's  notice  of  motion  ;  and  the 
defendant  claiming  a  balance  due  to  him : — 
Held,  that  he  was  entitled  to  have  it  deducted  from 
the  amount  of  those  items.  Nokes  v.  Smpings, 
1  Coop.  C.  C.  194.    And  see  Cases  cited  there. 

The  court  will  not  make  an  order  upon  a 
defendant  to  pay  money,  upon  an  admission  in 
his  answer  that  he  has  received  a  large  sum  of 
money  (specifying  the  amount),  coupl^  with  a 
claim  of  lien  on  it  for  travelling  expenses,  post- 
chaise  hire  or  otherwise.  Law  v.  Hunter,  1  Xj.  J. 
(0.8.)  Ch.  222. 

Interest.]  —  After  the  usual  decree  for  an 
account,  order  on  motion  to  pay  into  court  the 
amount  of  the  principal  sums,  admitted  to  be 
due  by  examination  upon  interrogatories,  not 
extended  to  interest.  Wood  v.  J)ou>nes,  1  Ves. 
&  B.  49. 

A  party  ordered  to  pay  costs  and  make  other 
payments  into  court,  but  to  be  indemnified  out 
of  the  fund  in  court : — Held,  entitled  to  interest 
on  all  sums  paid  for  costs  or  otherwise.  Wain- 
man  y.  Bowier,  8  Beav.  363. 

ProipeotlTe  Order.] — The  court  vnll  not  make 
a  prospective  order  for  liberty  to  pay  into  court 
moneys  which  may  be  awarded  by  the  conmiis- 
sioners ;  the  order  ought  not  to  precede  the 
adjudication  under  the  Slave  Compensation  Act. 
Dickinson  v.  Jones,  5  L.  J.,  Ch.  3. 

Prospective  order,  enabling  parties  to  pay  in 
money  from  time  to  time  to  the  credit  of  the 
cause,  obviating  the  necessity  of  a  repetition  of 
the  order  for  the  same  purpose.  Hutchinson  v. 
Hutohinson,  9  Hare  (App.)  Ixxxi. 

Where  there  is  no  fund  in  court,  no  order  can 
be  made  prospectively  to  deal  with  purchase- 
moneys  for  estate  contracted  to  be  sold  but  not 
paid  for.   Bowes,  In  re,  10  L.  T.  90 ;  12  W.  R.  569. 

Praotiee.1 — If  sum  be  reported  due,  and  excep- 
tions are  taken  to  report,  the  money  will  not,  on 
motion,  be  ordered  to  be  paid  into  court.  Creak 
v.  Capell,  6  Madd.  114  ;  22  R.  R.  252. 

It  IS  competent  to  the  court,  on  the  hearing  of 
exceptions,  at  the  same  time  it  allows  an  excep- 
tion taken  by  the  defendant,  and  directs  the 
master  to  review  his  report  generally,  to  order 
the  defendant  to  pay  a  sum  of  money  into  court, 
if  it  is  satisfied  that  ultimately  that  sum  will  be 
found  due  from  the  defendant.  Brown  y.  De 
Tastet,  4  Russ.  126  ;  28  R.  R.  25. 

Practice  settled  to  move  on  examination, 
admitting  money  due,  for  payment  into  court 
before  the  cause  is  set  down  for  further  direc- 
tions.   Hatch  v. ,  19  Ves.  117. 

It  is  not  the  practice  to  order  the  payment  of 
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money  into  court  upon  motion  made  after  the 
decree  in  a  cause,  and  before  the  hearing  for 
further  directions,  founded  meielj  on  admissions 
in  the  answer.  Binnt  v.  Parr,  7  Hare,  288  :  19 
L.  J.,  Ch.  401  ;  14  Jur.  326. 

A  plaintiff  cannot,  after  decree,  obtain  an 
order  for  the  defendant  to  pay  money  into  court 
upon  admissions  contained  in  his  answer.  He 
must  proceed  on  the  examination  or  report. 
Wright  v.  Lukegy  13  Beav.  107  ;  20  L.  J.,  Ch.  32. 

Eibot  of  Payment  into  Court.] — Payment  to 
the  solicitor  for  all  parties  in  the  suit  is  equiva- 
lent to  payment  into  court.  Price  v.  North, 
2  Y.  &  Ck)lL  620  ;  7  L.  J.,  Ex.  Bq.  9. 

Money  paid  into  court  upon  an  injunction  and 
laid  out,  is  security,  and  not  payment.  Brought 
ton  V.  Pitchford,  6  Madd.  295. 

Xnforeement  of  (Mm — ^BeoeiTer.] — Under  the 
geneml  power  to  appoint  receivers  given  by  the 
Judi<jature  Act,  1873,  s.  25,  sub-s.  8,  and  having 
regard  to  Rules  of  Supreme  Court,  1883,  Ord, 
XLfll.  rr.  4  and  28,  the  court  has  jurisdiction  to 
enforce  a  judgment  for  payment  of  money  into 
court  by  a  defaulting  trustee,  by  the  appoint- 
ment of  a  receiver  of  his  equitable  interest  in 
property  in  this  country ;  and  order  accordingly 
where,  from  the  debtor  being  out  of  the  jurisdic- 
tion, service  of  a  writ  of  attachment  could  not 
be  effected.  Coney,  In  re,  Chney  v.  Bennett,  64 
L.  J.,  Ch.  1130 ;  28  Ch.  D.  993;  52  L.  T.  961  ; 
33  W.  R.  701. 

An  order  was  made  against  the  defendants  in 
an  action,  who  were  defaulting  trustees  for  the 
payment  of  money  into  court.  The  defendants 
having  failed  to  comply  with  such  order,  an 
application  was  made  by  the  plaintiffs  tlmt  a 
writ  of  attachment  might  issue  against  them. 
At  the  defendants*  instance,  however,  the  court 
made  an  order  allowing  payment  by  weekly 
instalments.  L.,  one  of  the  defendants,  had 
made  an  affidavit  on  that  occasion,  stating  that 
all  the  property  he  possessed  was  the  furniture 
in  his  house.  It  subsequently  transpired  that  L.  I 
had  executed  bills  of  saJe  affecting  tiie  furniture, 
but  that  the  plaintiffs,  in  other  proceedings,  had 
successfully  disputed  the  validity  of  such  bills  of 
sale.  An  application  was  accordingly  made  on 
behalf  of  the  plaintifb  for  the  appointment  of  a 
receiver  of  the  furniture  by  way  of  equitable 
execution.  For  the  defendant  L.  it  was  con- 
tended that  the  legal  and  proper  remedy  of  the 
plaintifb  was  by  sequestration,  and  that  the 
court  had  no  jurisdiction  to  appoint  a  receiver  : 
— Held,  that  although,  under  r.  4  of  Ord.  XLII. 
of  the  Rules  of  Court,  1883,  sequestration  was 
the  appropriate  remedy,  yet  under  s.  25,  sub-s.  8, 
of  the  Judicature  Act,  1873,  the  court  had  juris- 
diction to  appoint  a  receiver  if  it  appeared  just 
or  convenient  so  to  do  ;  and  that,  in  the  present 
case,  it  was  just  and  convenient  to  appoint  a 
receiver,  and  that  an  order  must  be  made  accord- 
ingly. Whiteley,  In  re,  Whiteley  v.  Learoyd,  56 
L.  T.  846. 

Person  not  Party.] — ^An  order  for  pay- 
ment of  money  against  a  person  not  a  party  to 
the  cause  is  to  be  enforced,  not  by  attachment, 
but  by  another  order  directing  the  payment 
within  a  short  definite  time,  or  in  default  that 
the  party  do  stand  committed.  Vickery  v. 
Stoeker,  3  Bro.  C.  C.  372. 

Mode  of  enforcing  payment  of  a  sum  of  money 
under  an  order  of  the  court  against  one  not  a 
party  to  the  cause.  Dvffield  v.  Elwee,  2  Beav.  268. 
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Writ  of  execution,  only  in  the  case  of  a  party 
to  cause,  a  stranger  must  be  served  first  with  an 
order  to  pay  the  money  by  a  given  day,  and,  in 
case  of  de&ult,  with  an  order  to  pay  on  another 
day,  or  stand  committed.    Anon.,  14  Ves.  207. 

Penon  a  Party.] — ^After  an  order  npon 

a  party  in  the  cause  for  payment  of  money,  the 
proper  course  is  an  attachment,  and,  upon  the 
return  to  that,  an  order  for  commitment.  Bowa 
v.  Strathmore  iLord),  12  Ves.  326. 

An  order  for  payment  of  a  sum  of  money  by 
one  defendant  to  another  was  enforced,  pending 
an  abatement  of  the  suit  by  the  death  of  the 
plaintiff.    Jonee  v.  WUliamt,  0.  P.  Coop.  488. 

BeviTod  8nit.]— Where  the  decree  or 

order  in  the  original  suit  contains  a  specific 
direction,  as  that  the  defendant  shall  pay  a 
certain  sum  of  money,  that  direction  cannot  be 
carried  into  execution  in  the  revived  suit  by  a 
mere  order  to  revive,  but  a  decree  must  be  made 
in  the  revived  suit  for  that  purpose.  Harriet  v. 
Johnton,  3  T.  &  Coll.  683. 

— --  Iriili  Order.] — An  attachment  may  issue 
in  this  country  to  enforce  an  order  for  payment 
of  money  made  in  Ireland,  on  petition  under  the 
Irish  Incumbered  Kstates  Act.  Keogh,  In  re, 
5  De  a.  M.  &  a.  73 ;  23  L.  J.,  Ch.  647 :  18  Jur* 
321. 

h.  Stating  and  Setting  ^ide  Pbo- 

CJSEDING8. 

1.  Generally. 

a.  On  Payment  or  Satisfaction,  276. 

b.  On  the  Ground  of  Breach  of  Faith,  281. 

c.  When  Action   Frivolous   or   Yexatious, 

283. 

d.  In  Actions  under  40#.,  287. 

e.  Cross  Actions,  288. 

f.  Pendency  of  Actions  Abroad,  289. 

g.  Two  or  more  Actions  in  this   Countnr, 

294. 
h.  Actions  Commenced  or  Prosecuted  with- 
out Authority,  301. 
i.  For  Irregularity. 

i.  When  Application  should  be  made, 

303. 
11.  Grounds  of  Application  should  be 

stated,  304. 
lii.  Imposition  of  Terms,  804. 
iv.  Waiver,  305. 
Y.  Other  Matters,  306. 
j.  Until  Payment  of  Costs,  306. 
k.  Until  after  Discovery,  814. 
L  Other  Grounds,  314. 

2.  Practice,  317. 

3.  On  Winding-up  of  Companies — See  Compant. 

4.  On  Bankruptcy — See  Bankbuptct. 

6.  Pending  Appeal  to  House  of  Lords  or  Court 
of  Appeal — See  Appeal. 

6.  Until  Security  for  Costs  given — See  Cobts. 

7.  Where  Agreement  to  Biefer — See  Aebitba- 

TION. 

8.  In  Actions  on  Bills  of  Exchange — See  BiLLft 

OF  EXOUANQE. 


1.  Generally. 

a.  On  Payment  or  Satigfaetion. 

Where  Writ  Indoned  for  larger  Debt  thin 
due.] — If  a  plaintiff  indorses  on  the  writ  a  laiger 
debt  than  is  due,  by  which  the  defendant  is 
misled,  and  prevented  from  settling  the  action, 
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the  court  will  stay  the  prooeedings,  on  payment 
of  the  real  debt,  with  the  costs  of  the  writ  only  ; 
bot  the  application  must  be  made  promptly  after 
the  particmarB  are  deliyered.  MlUto/i  v.  Bobin- 
•Mi,  2  D.  P.  C.  241 ;   2  C.  t  M.  S48  ;   4  Tyr.  214. 

Within  what  Time  Application  made.]— An 
application  to  stay  proceedings  on  payment  of 
debt  and  costs,  must  be  made  within  four  days 
after  service  of  process.  Bowhridge  or  Bowditeh 
T.  Slanry,  2  Scott,  197 ;  2  Bing.  (N.O.)  142 ;  4 
D.  P.  C.  140 ;  1  Hodges,  224. 

Before  Declaration— Payment  in  Certain  Time.  ] 
—A  jndge  has  no  power  before  declaration  to 
order  that  proceedings  be  stayed  upon  payment 
of  debt  and  costs  within  a  certain  time,  other- 
wise judgment  for  the  plaintifE.  Beyntilds  v. 
Sherwood,  8  D.  P.  C.  183;  9  L.  J.,  Ex.  136;  4  Jur.  27. 

Judgment  on  Tint  Writ  arrested  for  Irrein^- 
krity.J  —  Where  judgment  was  arrested,  on 
account  of  a  defect  in  the  declaration,  and  the 
plaintiff's  attorney,  on  the  evening  of  the  same 
day,  served  the  defendant's  attorney  with  a  copy 
of  a  writ  of  summons  for  the  same  claim  as  that 
in  respect  of  which  the  judgment  was  arrested, 
the  court  made  a  rule  absolute  for  setting  aside 
the  writ  with  costs,  on  payment  of  the  money 
due  within  twenty-four  hours.  Hayter  v.  Moat, 
6  D.  P.  C.  329  ;  2  M.  &  W.  66  ;  6  L.  J.,  Ex.  32. 

Snlimisaion  to  Beasonablo  Termi.]— A  defen- 
dant who  moves  to  stay  proceedings  on  payment 
of  debt  and  costs,  is  not  entitled  to  a  rule  for  that 
purpose  as  a  matter  of  right,  but  must  submit  to 
such  reasonable  terms  as  the  court  in  its  discretion 
may  think  proper  to  grant.  Jo7te9  ▼.  Sheplierd, 
3  D.  P.  C.  421. 

Witliin  wliat  Time  Payment  to  be  made.] — 
A  jndge,  who  stays  proceedings  on  payment  of 
debt  and  costs,  cannot,  without  the  plaintiffs 
consent,  allow  the  defendant  longer  time  for  the 
payment  than  he  would  be  entitled  to  by  law. 
Kirly  V.  Ellier,  2  C.  &  M.  315  ;  4  Tyr.  239  ;  2 
D.  P.  a  219  ;  3  L.  J.,  Ex.  63. 

A  judge  has  no  authority,  without  the  consent 
of  the  plaintiff,  to  make  an  order  to  stay  pro- 
ceedings in  an  action,  upon  payment  of  the 
debt  and  costs  on  a  subsequent  day.  Norton 
T.  Frtuer^  2  Man.  &  G.  916  ;  3  Scott  (N.B.)  293. 

When  an  order  is  obtained  to  stay  prooeedings 
on  payment  of  debt  and  costs,  to  be  taxed,  the 
defendant  is  not  bound  to  pay  the  debt  and  costs 
immediately  on  the  allocatur  being  made,  but  is 
entitled  to  a  reasonable  time  to  procure  the 
money  for  that  purpose.  Perlnm  v.  National 
Intmrance  and  Inre&tment  AMsociaHon,  2  H.  &  N. 
71 ;  26  L.  J.,  Ex.  182 ;  3  Jur.  (N.B.)  371 ;  6  W.  R. 
470. 

The  debt  and  costs  indorsed  on  a  writ  were 
received  by  a  clerk  of  plaintiff's  attorney  after 
the  expiration  of  the  four  days : — ^Held,  that  the 
attorney,  not  having  offered  to  return  the  money, 
was  not  entitled  to  go  on  with  the  action  for  the 
recovery  of  further  costs.  Sodding  v.  Sturch- 
field,  7  Man.  &  G.  967 ;  8  Scott  (N.B.)  662  ;  2 
D.  t  L.  596  ;  14  L.  J.,  C.  P.  33  ;  8  Jur.  988. 

On  motion  of  defendant  before  answer,  it 
was  ordered  that  reference  be  made  to  master 
to  ascertain  debt,  &c.,  claimed  by  the  bill,  the 
same  to  be  paid  by  a  given  day,  and  the  suit  to 
be  stayed;  and,  if  not  paid,  plaintiffs  costs 
given  him,  and  plaintiff  at  liberty  to  proceed  in 
the  cause.    Bays  v.  Ford,  4  Madd.  40. 


(MFer  of  all  Selief  entitled  to.] — A  legatee 
who  had  incumbered  his  legacy,  filed  his  bill, 
before  the  legacy  was  payable,  against  the 
trustees  and  executors  of  the  will,  and  against 
his  own  incumbrancers,  alleging  that  the  trustees 
had  committed  a  breach  of  trust  in  not  selling 
certain  property ;  contesting  also  the  claim  of 
one  of  his  incumbrancers,  and  praying  that 
the  property  might  be  secured,  that  certain 
accounts  might  l^  taken  between  the  plaintiff 
and  the  incumbrancer  whose  claim  he  contested, 
and  that,  according  to  the  result  of  those 
accounts,  the  legacy  might  be  paid ;  and  asking 
that  the  trustees  might  be  ordered  to  pay  the 
costs  of  the  suit.  The  trustees  admitted  the 
breach  of  trust,  but  stated  that  the  time  for 
payment  of  the  legacy  having  now  arrived  they 
were  ready  to  pay  the  said  legacy  into  court. 
Upon  motion  now,  by  the  defendants,  the  trustees, 
and  all  the  other  defendants  interested  under 
the  will,  that  upon  payment  by  the  trustees 
into  court  of  the  said  legacy,  with  interest  at 
the  rate  of  6^.  per  cent,  per  annum,  from  the 
day  the  legacy  became  payable,  and  the  costs 
of  the.  suit  up  to  and  including  the  motion, 
the  suit  might  be  dismissed  as  against  the  defen- 
dants moving : — Held,  granting  the  motion,  that 
this  offer  of  the  defendants  was,  in  substance, 
giving  the  plaintiff  all  that  he  asked,  for  it  gave 
all  that  by  possibility  could  be  coming  to  the 
plaintiff  from  the  trustees  of  the  will.  Saioyer  t. 
miU,  19  L.  J.,  Ch.  242  ;  13  Jur.  1061. 

Where  a  defendant  out  of  court  has  conceded 
the  relief  asked  by  the  bill,  the  court,  on  motion 
by  the  plaintiff,  stayed  all  proceedings  in  the 
cause,  and  ordered  the  defendant  to  pay  the 
costs  of  the  suit.  North  v.  G.  N.  By,,  2  Giff. 
64  ;  29  L.  J.,  Ch.  301  ;  6  Jur.  (K.s.)  244. 

Matter  otherwise  Settled.]  —  When  the 
matters  in  dispute  have  been  disposed  of  by  an 
independent  proceeding,  the  plaintiff  may  apply 
to  stay  proceedings,  and  the  court  will  then  dis- 
pose of  the  costs.  But  where  the  suit  has  been 
dismissed  against  some  of  the  defendants  for 
want  of  prosecution,  the  court  is  no  longer  able 
to  adjudicate  as  to  the  costs,  in  the  absence  of 
the  dismissed  parties ;  and  in  default  of  pro- 
secution, the  bill  wUl  be  dismissed  in  the  usual 
way,  with  costs.  !Prou)ard  v.  Attioood,  27  Beav.  85. 

Defendant  mnst  wholly  Satisfy  Claim.] — 
Where  a  debt  is  claimed  or  a  demand  made  in  a 
suit,  and  the  defendant,  admitting  his  liability, 
offers  to  pay  the  debt,  or  comply  with  the 
demand,  and  to  put  the  plaintiff  in  the  same 
situation  as  he  would  have  oecn  in  if  the  liability 
had  been  satisfied  without  suit,  the  court,  on 
motion,  will  stay  all  further  proceedings.  JETolden 
V.  Kynaston,  2  Beav.  204  ;  9  L.  J.,  Ch.  198.  Sec 
Miller  v.  Brury,  12  L.  T.  464. 

After  a  suit  to  carry  out  the  trusts  of  a  deed 
for  sale  of  estates,  and  payment  of  debts,  was 
nearly  ready  for  hearing,  proceedings  were  stayed 
on  paying  the  plaintiff  aD.  his  claims  in  it  (the 
other  parties  to  the  deed  consenting),  though  the 
plaintiff  alleged  the  suit  would  affect  other 
objects  in  reference  to  the  estate  in  which  he 
was  interested.  Burner  v.  Portarlington  (^EarV), 
2  Ph.  30 ;  1  Coop.  C.  C.  229  ;  15  L.  J.,  Ch.  405  ; 
10  Jur.  673. 

Where  the  defendant  submits  to  pay  the 
whole  demand  of  the  .plaintiff,  the  court  stays 
the  proceedings ;  but  if  there  be  a  question  in 
dispute  as  to  the  plaintiff's  right  to  recover 
^prtain  expenses,  and  the  defendant  does  not 
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submit  thereto,  the  oonrt  will  not  interfere 
summarily  and  stop  the  suit.  Field  t.  BoHmon, 
7  Beav.  66. 

Where  all  questions  but  one  in  a  suit  had  been 
settledf  the  proceedings  in  the  suit  were  stayed, 
subject  to  the  determination  of  that  one  point 
in  chambers.     Oraham  y.  Upplehy,  1  W.  B.  74. 

A  suit  will  not  be  stayed  upon  an  interlo- 
cutory application  by  a  defendant  paying  into 
court  all  that  a  plaintiff  claims  by  nis  biU,  and 
leaving  a  portion  of  the  claim  to  be  adjudicated 
upon  in  a  cross-suit.  The  defendant  in  the  first 
suit  must  wholly  satisfy  the  claims  of  the  plaintiff. 
Orton  y .  Bainbrigge,  22  L.  J.,  Ch.  979 ;  1 W.  B.  487. 

Farther  Demand.] — ^A  defendant  offering 

the  plaintiff  all  the  relief  specifically  sought 
by  his  bill,  moyed  to  dismiss  the  bill  without 
costs,  or  that  the  plaintiff  might  apply  respecting 
them.  The  plaintiff  then  insisted  on  a  further 
demand,  which  might  be  had  under  the  prayer 
for  general  relief  or  by  amendment.  The  court 
refused  the  motion  with  costs,  but  intimated 
that  this  proceeding  must  be  considered  at  the 
hearing.    Hen/net  y.  Ltutrdy  12  Beay.  479. 

Applieatioii  by  Plaiatiif — Costs.]  —  On  a 
defendant  submitting  to  a  plaintiffs  demands, 
the  plaintiff  ought  not  to  bring  the  cause  to  a 
hearing  without  first  applying  for  the  defen- 
<lant's  consent  to  haye  the  costs  disposed  of  on 
motion.  But  if  the  defendant  objects  to  that 
course,  a  motion  that  the  defendant  may  pay 
the  costs  of  the  suit  will  be  refused.  Morgan  v. 
G,  E.  By.,  1  Hem.  &  M.  78  ;  11  W.  B.  662. 

A  plaintiff,  having  obtained  from  the  defen- 
<lant  satisfaction  of  his  demand  before  the  cause 
is  in  such  a  state  that  a  decrce  can  be  made, 
cannot  without  the  defendant's  consent  apply 
to  stay  proceedings  on  the  defendant's  paying 
costs.  Wiide  y.  Wilde,  4  De  G.  F.  &  J.  348  ;  6 
L.  T.  275  ;  10  W.  B.  503. 

The  plaintiff's  solicitor  wrote  to  the  defen- 
<lants  complaining  of  delay  in  completing  a 
contract  of  purcluise,  and  saying,  that,  unless 
an  early  day  was  appointed,  he  was  instructeti 
to  take  steps  at  once  to  enforce  completion  of 
the  contract.  A  few  days  afterwards  the  defen- 
dants wrote  in  reply,  making  an  appointment 
for  the  following  week,  which  the  plaintiff's 
solicitor,  two  days  after,  agreed  to,  at  the  same 
time  stating  that  he  had  tiled  a  bill  for  specific 
performance.  The  bill  was  filed  on  the  same 
day,  but  was  being  printed  two  days  previously. 
The  defendants  having  refused  to  pay  the  costs 
of  the  bill,  the  plaintiff  moved  to  stay  all  fmiher 
])rocecding8,  and  for  the  defendants  to  pay  the 
costs  of  the  suit.  The  court  stayed  proceedings 
in  the  suit,  but  directed  the  plaintiff  to  pay  the 
costs  of  the  suit  and  of  the  motion.  Chegter  v. 
Metropolitan  By.,  11  Jur.  (N.B.)  214  ;  11  L.  T. 
669  ;  13  W.  B.  333. 

Motion  by  plaintiffs  to  stay  proceedings,  and 
that  defendants  might  pay  costs  of  suit,  the 
object  of  which  had  been  gained,  refused  with- 
out the  consent  of  defendants.  M'-yaughton  v. 
Basker,  12  Jur.  956. 

All  the  purposes  of  a  suit  having  been 
answci-ed  the  plaintiff  moved,  before  answer, 
that  his  costs  might  be  taxed  and  paid  by 
the  defendant,  and  that  thereupon  aU  further 
proceedings  might  be  stayed.  Motion  refused. 
jLangham  v.  O.  X.  By.,  16  Sim.  173  ;  1  De  G.  & 
bm.  486  ;  17  L.  J.,  Ch.  436  ;  12  Jur.  574. 

A  railway  company  claimed  a  lien  on  certain 


coal  waggons  in  their  possession  belonging  to 
B.,  and  threatened  to  sell  them ;  B.  thereupon 
filed  a  bill  to  restrain  the  sale  and  detention  of 
such  waggons.  By  arrangement,  the  company 
agreed  not  to  sell  them  until  after  a  specified 
day.  Subsequently  to  that  B.  brought  trover 
and  detinue  against  the  company,  and  in  that 
action  he  recovered  possession  of  the  coal 
waggons  from  the  company.  No  further  pro- 
ceedings had  been  taken  in  the  suit  instituted 
in  equity.  Upon  motion  by  B.,  the  court 
ordered  aU  proceedings  in  the  suit  in  equity 
to  be  stayed,  and  the  costs  of  such  suit  to  be 
paid  by  the  company.  Xorth  v.  G.  N.  By.,  2 
Giff.  64  ;  29  L.  J.,  Ch.  301  ;  6  Jur.  (NA)  244. 

Where,  since  filing  a  bill  the  object  of  a  suit 
has  been  substantially  obtained,  the  court  ^iU, 
on  the  application  of  the  plaintiff,  stay  further 
proceedings,  and,  if  a  proper  case  is  made, 
order  the  defendant  to  pay  the  costs  of  the  suit 
Tliompton  v.  KniglU,  7  Jur.  (N.S.)  704  ;  4  L.  T. 
863 ;  9  W.  B.  780. 

Where  Plaintiff  deelinei  and  proeesds.]— 
Upon  a  summons  to  stay  proceedings  on  pay- 
ment of  a  certain  sum  and  costs,  if  the  plaintiff 
refuses  to  take  the  amount  offered  in  discharge 
of  his  claim,  but  afterwards  accepts  it,  there  is 
no  absolute  rule  which  entitles  the  defendant  to 
his  costs  incurred  subsequently  to  the  summons. 
Walton  v.  Broum,  3  H.  &  N.  879;  28  L.  J.,  Ex.  38. 

Where  a  plaintiff  I'efuses  a  sum  of  money 
tendered  through  the  medium  of  a  judge's 
summons,  in  satisfaction  of  his  claim,  he  is 
deprived  of  his  costs  subsequently  to  such 
refusal,  in  the  absence  of  evidence  of  oppression ; 
and  his  afterwards  taking  out  of  court,  in  satis- 
faction of  his  claim,  a  sum  very  slightly  exceeding 
the  amount  so  tendered  is  not  such  primA  fade 
evidence  of  oppression  as  will  deprive  him  of 
costs.  To  be  such  evidence,  the  sum  so  taken 
out  of  court  must  not  exceed  at  all  the  sum 
tendered.  Sliaw  v.  Ilvghes,  15  C.  B.  660;  24 
L.  J.,  C.  P.  84  ;  1  Jur.  (N.8.)  186. 

Where  a  defendant  takes  out  a  summons  to 
stay  proceedings  on  payment  of  an  admitted 
debt,  which  the  plaintiff  declines  to  receire, 
claiming  more,  in  order  to  disentitle  the  latter 
to  the  costs  of  the  cause,  the  defendant  mast 
bring  the  money  into  court.  More  v.  Saxl,  17 
C.  B.  599  ;  25  L.  J.,  C.  P.  181. 

Where,  after  writ  issued,  the  defendant  applies 
to  a  judge  to  stay  proceedings  on  payment  of  a 
certain  sum  and  costs,  and  the  plaintiff  refuses 
to  accept  the  sum  offered,  alleging  that  more  is  due, 
but,  at  the  trial,  recovers  no  more,  he  is  entitled 
to  full  costs  unless  the  amount  offered  has  been 
paid  into  court.     Clark  v.  Dann,  3  D.  &  L.  513. 

Payment  of  Interest  and  Costs.] — ^A  joint  and 
seveml  bond  was  conditioned  for  the  payment 
of  interest  half-yearly,  and  of  the  principal  after 
six  months'  notice.  Default  having  been  made 
in  one  payment  of  interest,  through  inadvertence, 
as  was  said,  the  obligee  gave  notice  to  repay  the 
principal,  and  the  next  day  brought  actions  on 
the  bond  against  each  of  the  obligors : — Held, 
that  the  court  had  no  power  to  stay  those  actions 
on  payment  of  the  interest  and  costs,  mitel- 
houae  v.  Ladhrooke,  3  H.  &  N.  291 ;  27  L.  J.,  £x. 
307 ;  4  Jur.  (N.S.)  407  ;  6  W.  B.  488. 

Unliquidated  Damages.] — An  oi-der  cannot  be 
made  for  staying  proceedings  on  payment  of 
debt  and  costs  for  unliquidated  damages.  Fiikir 
V.  Pyne,  1  Man.  &  G.  265. 
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Nor,  in  any  action  to  lecoyer  a  sum  due  from  a 
third  person,  with  the  costs  of  certain  proceedings 
against  that  third  person,  the  payment  of  which 
the  defendant  has  guaranteed.    lb. 

A  plaintiff  in  an  action  against  his  lessee  for 
breaches  of  covenant,  claim^  by  his  particulars 
of  demand  a  specific  sum  for  dilapidations : — 
Held,  that  the  defendant  might  have  that  part 
of  the  demand  stnick  out  of  the  declaration  on 
pavment  of  the  sum  claimed  and  costs.  Smith 
T.  Kinff,  3  M.  &  Scott,  799. 

After  Yerdiet.] — In  an  action  for  breach  of 
contract  in  not  accepting  goods,  the  defendant 
pleaded  several  pleas,  but  the  plaintiff  obtained 
a  verdict  on  all  the  issues,  with  damages,  where- 
upon the  defendant,  before  judgment  signed, 
obtained  a  rule  nisi  to  stay  proceedings  on  the 
payment  of  the  amount  of  the  verdict  and  costs, 
to  be  taxed  : — ^Held,  that  there  was  no  precedent 
for  the  mle,  and,  therefore,  as  it  was  opposed, 
that  it  must  be  discharged  ;  but  that  the  appli- 
cation was  a  reasonable  one,  and  therefore  the 
rale  was  discharged  without  costs.  Peat  v. 
Mangnall.  2  B.  C.  Rep.  325  ;  6  D.  &  L.  261 ;  18 
L.  J.,  Q.  B.  5 ;  13  Jur.  62. 

Joint  Contraetort — Payment  by  One.] — ^Where 
tvo  joint  contractors  having  been  sued  separately 
for  the  same  debt,  and  neither  having  pleaded  in 
abatement,  one  of  them,  after  verdict  against  the 
other,  pays  the  debt  and  costs  in  the  action 
against  himself,  the  other  is  entitled  to  have  pro- 
ceedings in  the  action  against  him  stayed  with- 
out payment  of  costs.  Bailey  v.  Haines,  15 
Q.  B.  533  ;  19  L.  J.,  Q.  B.  402  ;  14  Jur.  835. 

Where  separate  actions  were  brought  ^;ainst 
several,  for  the  same  debt,  who  (if  at  all)  were 
jointly  liable,  the  defendant  in  one  action 
having  paid  the  debt  and  costs  in  that  action, 
the  court  stayed  the  proceedings  in  the  other's 
without  costs.  Came  v.  Legh,  6  B.  &  G.  124 ;  9 
D.  k  R.  126. 

Two  separate  actions  having  been  brought 
against  two  joint  contractors  in  respect  of  the 
same  demand,  and  the  debt  and  costs  in  one 
action  having  been  paid,  a  judge  made  an  order 
staying  the  proceedings  in  the  other  action,  with- 
out costs : — ^The  court  refused  to  rescind  or  vary 
the  order.  Neiotmi  v.  Blunt,  3  C.  B.  675  ;  4  D.  & 
L.  674  ;  5  Railw.  Gas.  29  ;  16  L.  J.,  C.  P.  121. 

In  ^ectment.] — See  Ejectment. 

b.  On  the  Ground  of  Breach  of  Faith, 

Arrangement  between  Parties.] — ^A  declara- 
tion contained  a  count  for  libel,  and  two  for 
malicious  prosecution.  The  cause  was  tried  in 
1852,  and  a  verdict  found  for  the  plaintiff,  with 
hi.  damages  for  the  libel,  and  15/.  for  the  malicious 
prosecution.  The  defendant  obtained  a  rule  nisi 
lor  a  new  trial,  upon  the  ground  of  misdirection 
in  respect  of  the  malicious  prosecution,  and  the 
court  was  ready  to  make  the  rule  absolute,  but 
suggested  an  arrangement  between  the  parties. 
It  was  accordingly  arranged  that  the  rule  for  a 
new  trial  should  be  discharged,  the  plaintiff 
midertaking  to  enter  a  nolle  prosequi  to  the 
count  for  malicious  prosecution.  The  costs  were 
taxed,  and,  with  the  5/.  damages,  paid  to  tiie 
plaintiff.  In  1855  the  plaintiff  commenced 
another  action  for  malicious  prosecution,  upon 
the  same  facts : — ^Held,  that  the  defendant  was 
entitled  to  stay  all  further  proceedings  therein. 
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PoTitiing  V.    WateoTi,  1  Jur.  (N.s.)  1139. 
Piercy  v.  Cox,  2  L.  T,  219. 

In  an  action  for  a  libel  the  attorney  for  the 
defendant  agreed  with  the  attorney  for  the  plain* 
tiff  that  the  action  should  be  settled  by  the  defen- 
dant writing  a  letter  of  retractation,  and  such 
letter  had  b^n  sent  just  before  the  spring  assizes, 
with  a  condition  that  the  letter  which  formed  the 
libel  should  be  given  up,  which  had  not  been  done, 
and  the  plaintiff  not  having  been  privy  to  the 
agreement  afterwards  changed  his  attorney  and 
gave  notice  of  trial  for  the  summer  assizes  : — 
Held,  that  the  settlement  having  been  con- 
ditional was  not  binding,  and  that  the  lapse  of 
time  was  not  sufficient  to  preclude  the  plaintiff 
from  going  on.     Webster  v.  Acton,  11  W.  R.  114. 

An  action  having  been  brought  to  recover  a 
sum  of  money,  it  was  agreed  that  the  defendants 
should  with(kaw  their  plea,  and  all  further  pro- 
ceedings be  stayed  upon  the  terms  that  they 
should  insure  and  keep  insured  a  certain  ship. 
The  ship  was  accordingly  insured  for  a  certain 
voyage,  and  on  the  expiration  of  the  policies, 
slips  for  other  policies  were  signed,  but  the 
policies  themselves  were  not  effected  until  three 
days  after  the  expiration  of  the  former  policy. 
The  plaintiff  having  signed  judgment,  and  issued 
execution  for  his  debt  on  the  ground  of  a  breach 
of  the  agreement : — Held,  that  the  slips  of 
policies  were  not  a  binding  legal  insurance,  and 
that  he  was  entitled  to  retain  his  judgment. 
Parry  v.  Oreat  Ship  Co,,  4  B.  &  S.  556  ;  33  L.  J., 
Q.  B.  41  ;  10  Jur.  (N.8.)  294 ;  9  L.  T.  379 ;  12 
W.  R.  78. 

On  a  compromise  a  plaintiff  agreed  "  not  to 
bring  any  action "  : — Held,  that  this  included 
not  only  actions  for  the  very  wrong  in  question, 
but  also  actions  for  wrongs  incident  thereto,  and 
applied  not  only  to  actions  against  the  then 
defendant,  but  also  to  actions  brought  against  the 
defendant's  agents  in  doing  the  aJlegol  wrong. 
Proceedings  stayed  as  contrary  to  good  faith. 
Kelly  V.  FalU,  16  W.  B.  136. 

On  a  trial  in  the  exchequer,  a  juror  was  with- 
drawn by  consent.  Afterwards  the  plaintiff 
sued  the  defendant  in  the  court  of  Eing*s  Bencli 
for  the  same  cause  of  action.  That  court  stayed 
the  proceedings,  as  being  contrary  to  good  faith, 
although  the  plaintiff,  who  had  conducted  the 
first  cause  for  himself,  and  was  not  a  lawyer^ 
deposed  that  he  did  not  know  that  the  arrange- 
ment would  debar  him  from  bringing  a  second 
action.    Moscati  v.  Laioson,  4  A.  &  £.  331. 

Every  court  has  an  unlimited  power  over  it» 
own  process,  and  may  stay  proceedings  brought 
against  good  faith,  though  the  agreement,  in 
fraud  of  which  the  action  was  brought,  was 
made  whilst  the  parties  were  not  under  the 
authority  of  the  court.  Cocker  v.  Tempest,  7 
M.  &  W.  602  ;  9  D.  P.  G.  306  ;  10  L.  J.,  EJx.  195. 

Till  BeliTery  of  Copy  of  Docnment  snrrep- 
titiooBly  obtained.]  —  A  plaintiff,  who  had 
delivered  to  A.,  as  B.*s  attorney,  a  bill  in  which 
he  made  B.  his  debtor,  afterwards  obtained  the 
bill  surreptitiously  from  A.,  and  delivering  a  new 
bill  for  the  same  charges,  in  which  he  made  A. 
his  debtor,  sued  A.  for  the  amount.  The  court 
stayed  proceedings  till  the  plaintiff  should  deliver 
to  A.  a  copy  of  the  paper  surreptitiously  obtained 
from  him  :  the  copy  to  be  evidence  in  the  cause. 
Edgington  v.  Nlxon,2  Scott,  507;  2  Bing.  (N.O.)  316. 

Xoney  received  under  Compromiee — Snbee- 
qnent  Sepndiatlon.]~The  plaintiff,  having  com* 
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menced  an  action  to  recover  the  sum  of  4,500Z. 
under  a  policy  of  insurance,  entered  into  an  agree- 
ment with  an  agent  of  the  defendants  to  compro- 
mise  the  action  upon  certain  terms,  one  of  which 
was  that  2,350Z.  should  be  paid  to  the  plaintiff  at 
•once,  which  som  wns  paid.  The  d^endants  sub- 
sequently asserted  that  the  agreement  to  com- 
promise was  made  without  authority,  and  did 
not  bind  them  ;  the  plaintiff  accepted  this  repu- 
diation, and  proceeded  with  his  action  upon  the 
policy,  giving  credit  for  the  2,350Z.  so  paid  to 
him.  The  divisional  court,  upon  the  applica- 
tion of  the  defendants,  made  an  order  staying 
the  action  until  the  plaintiff  paid  into  court,  or 
secured,  the  sum  of  2,350/. : — Held,  that  it 
would  be  a  breach  of  faith  for  the  plaintiff  to 
retain  the  sum  received  by  him  under  the  aban- 
doned compromise,  and  at  the  same  time  to  pro- 
ceed with  his  action,  and  that  the  action  was 
properly  stayed  until  he  paid  into  court,  or 
secured,  that  sum.  Ifenderson  v.  Underwriting 
Associati4m,  65  L.  T.  732— C.  A. 

Under  s.  24  of  the  Judicature  Act,  1873,  an 
agreement  between  the  parties  to  an  action  to 
stay  further  proceedings  upon  specified  terms 
can  be  enforced  upon  a  summary  application. 
JSden  V.  JV'awA,  47  L.  J.,  Ch.  325  ;  7  Ch.  D.  781 ; 
26  W.  R.  392. 

CoTeaant  not  to  sue  fbr  Bestitiition  of  Con- 
jugal Bights.] — In  a  suit  for  restitution  of  con- 
jugal rights,  the  respondent  moved  for  an 
injunction  and  stay  of  proceedings,  upon  affidavit 
shewing  that  the  petitioner  was  bound  by  deed 
not  to  institute  such  a  suit : — Held,  that  such  a 
defence  must  be  alleged  by  plea,  and  afforded 
no  ground  for  summary  dismissal  of  the  suit. 
Marshall  v.  MarsJuUl,  AS  L.  J.,  P.  49 ;  5  P.  D.  IS) ; 
39  L.  T.  640 ;  27  W.  R.  399. 

Upon  such  defence  being  subsequently  alleged 
by  plea : — Held,  that  it  was  such  an  equitable 
plea  as  the  divorce  court  since  the  judicature 
acts  is  bound  to  consider.    Jb, 

Defendant  receiTiBg  Lettor  not  to  pay  exeopt 
to  Order  of  Plaintiff.]— Where  a  defendant  was 
sued  for  the  price  of  goods  after  he  had  received 
a  letter  from  the  plaintiff,  who  was  abroad,  not 
to  pay  except  to  his  written  order,  the  court 
ordered  proceedings  to  be  stayed  on  the  money 
being  brought  into  court,  although  the  defendant 
had  pleaded  the  facts  by  way  of  defence.  JVho- 
ton  V.  Matthews,  4  D.  P.  C.  237. 

Applieation  mnit  be  made  Promptly.]— Where 
proceedings  are  taken  against  good  faith,  the 
party  must  come  promptly  to  set  them  aside  as 
in  the  case  of  an  irregularity.  Saunders  v.  Jones, 
3  D.  &  L.  770  ;  15  L.  J.,  Q.  B.  272. 

c.  When  Action  Frivolous  or  Vexatious, 

Vezationt  Aetioni  Aet,  1896.] — In  making  an 
order  under  the  act,  the  court  will  look  at  ^e 
number,  general  character,  and  result  of  the 
actions  brought ;  and,  if  these  have  been  of  a 
vexatious  character  habitually  and  persistently 
instituted  without  reasonable  ground,  an  order 
will  be  made.  Chuff ers.  In  re,  Att,'Gen,,  Ex 
parU,  76  L.  T.  351 ;  45  W.  R.  365. 

Inherent  Jnriidietioa.] — There  is  an  inherent 
jurisdiction  in  the  high  court  to  strike  out  a 
defence  which  is  frivolous  and  vexatious,  and  an 
abuse  of  the  procedure.    BHchel  v.  Mag  rath,  59 


L.  J.,  Q.  B.  169 ;  14  App.  Cas.  665  ;  64  J.  P.  196— 
H.  L.  (B.) 

The  appellant  brought  an  action  asainst  his 
bishop  and  the  patrons  of  a  benefice,  claiming  a 
declaration  that  he  was  vicar  of  the  benefice, 
and  that  an  instrument  of  resignation  which  he 
had  executed  was  void,  and  an  injunction  to 
restrain  the  bishop  from  instituting,  and  the 
patrons  from  presenting,  any  other  person  to  the 
benefice.  The  action  was  tried,  and  judgment 
was  given  against  the  appellant  on  the  ground 
that  the  vicarage  was  void  by  reason  of  his  resig- 
nation thereof  with  the  consent  of  the  bishop. 
Afterwards  the  respondent,  having  been  duly 
appointed  to  the  benefice  as  the  appellant's 
successor,  brought  an  action  against  the  appel- 
lant, claiming  a  declaration  that  the  respondent 
was  vicar,  and  a  peipetual  injunction  to  restrain 
the  appellant  from  depriving  the  respondent  of 
the  use  and  occupation  of  the  house  and  lands. 
In  his  defence  the  appellant  set  up  the  same 
case  as  that  on  which  he  had  been  defeated  in 
the  action  in  which  he  was  plaintiff : — Held, 
that  there  was  an  inherent  jurisdiction  in  the 
court  to  strike  out  the  defence  as  frivolous  and 
vexatious,  and  an  abuse  of  the  procedure,  and  to 
enter  judgment  for  the  plaintiff  with  a  declara- 
tion and  injunction  as  claimed.    Ih, 

The  exercise  by  a  court  of  its  inherent  juris- 
diction to  dismiss  an  action  as  an  abuse  oE 
its  process  is  not  justified  merely  by  great 
improbability  in  the  case  made  by  the  pleadings. 
But  all  the  circumstances  may  be  considered. 
Zawrance  v.  Norreys  {LortT)  59  L.  J.,  Ch.  681 ; 
15  App.  Cas.  210  ;  62  L.  T.  706  ;  38  W.  B.  753 ; 
54  J.  P.  708— H.  L.  (E.) 

Where,  in  a  statement  of  claim,  a  chaige  of 
concealed  fraud,  within  s.  26  of  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27),  was  stated 
vaguely  and  generally,  and  previous  litigation 
with  reference  to  the  same  subject-matter  led  to 
the  conclusion,  which  was  confirmed  by  an  affi- 
davit filed  on  the  plaintiff's  behalf,  that  the 
allegations  were  an  afterthought  and  wholly 
incapable  of  proof : — ^Held,  that  the  action  was 
properly  dismissed  as  an  abuse  of  the  process  of 
the  court    Ih, 

The  Queen's  Bench  Division  has  an  Innate  and 
inherent  authority  to  dismiss  or  stay  a  frivolous 
or  a  vexatious  action.  This  authority  is  distinct 
from  the  authority  conferred  on  it  by  Ord.  XXV. 
r.  4|  which  is  limited  to  pleadings  which  arc 
frivolous  or  vexatious  or  otherwise  objectionable. 
Blair  v.  Cordner,  36  W.  R.  64. 

The  Probate  Division  has,  apart  from  Ortl. 
XXV.  r.  4,  an  inherent  jurisdiction,  in  common 
with  other  courts,  to  stay  proceedings  which  are 
frivolous  and  vexatiousi  and  an  abuse  of  the 
process  of  the  court.  Willis  v.  Beauehamp 
iEarl),  55  L.  J.,  P.  17 ;  11  P.  D.  59 ;  54  L.  T.  185 ; 
34  W.  R.  357—0.  A. 

An  action  was  brought  to  obtain  revocation  of 
letters  of  administration  granted  in  1798,  the 
plaintiff  claiming  to  represent  the  next  of  kin 
of  the  intestate,  and  the  defendants  being  the 
representatives  of  the  deceased  administrator  :— 
Held,  that,  having  regard  to  the  lapse  of  time, 
the  fact  that  the  defendants  did  not  and  could 
not  succeed  to  the  administration  sought  to  be 
revoked,  and  the  other  circumstances  of  the  case, 
the  action  was  frivolous  and  vexatious,  and  must 
be  dismissed.    lb. 

Although  it  is  the  right  of  a  plaintiff  to  have 
his  action  decided  by  a  jury,  the  court  wiU  stay 
all  proceedings  if  it  is  satisfied  that  the  bringins: 
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of  such  action  is  an  abuse  of  the  process  of  the 
court.    Jacobs  V.  Baven,  30  Ju.  T.  see. 

Actions  were  brought,  charging  the  defendants 
with  ooDspiring  to  make,  and  making,  false 
statements  respecting  the  plaintiff,  an  officer  in 
the  army,  to  the  commander-in-chief,  whereby 
he  was  placed  on  half -pay.  Upon  an  applica- 
tion to  stay  the  actions  as  frivolous  and  yexa- 
tions,  and  an  abuse  of  the  process  of  the  court, 
it  was  stated  in  the  defendants*  affidavits  that 
the  actions  were  for  acts  done  by  them  in  the 
due  course  of  their  duty  as  members  of  a  military 
court  of  inquiry,  and  this  was  not  denied  by  the 
plaintiff: — Held,  that  the  actions  ought  to  be 
stayed,  on  the  ground  that  DawJtiju  v.  Rokehy 
{lird)  (L.  R.  7  H.  L.  744)  was  a  case  directly 
in  point  that  an  action  under  such  circumstances 
would  not  lie.  Dawhiiu  v.  Saxe  Weimar  (Prince), 
45  L.  J.,  Q.  B.  567  ;  1  Q.  B.  D.  499  ;  35  L.  T.  323  ; 
24  W.  B.  670. 

When  an  action  is  shewn  to  be  vexatious,  and 
an  abuse  of  the  process  of  the  court,  it  wUl  be 
stayed  on  summons.  Edmunds  v.  AJtt.'Qen,,  47 
L.  J.,  Ch.  345  ;  38  L,  T.  213 ;  26  W.  B.  550. 

A  public  servant  who  had  formerly  held  the 
oflSce  of  clerk  of  the  patents,  but  to  whom  no 
pensioA  had  ever  been  granted,  brought  an 
action  against  the  attorney-general,  claiming  a 
pension  in  respect  of  such  office,  and  to  have  an 
account  taken  of  all  moneys  due  to  him  in 
req>ect  thereof.  All  matters  of  account  between 
him  and  the  crown  had  been  finally  settled  by 
the  award  of  arbitrators  in  1869 :— Held,  that 
the  action  must  be  stayed  as  being  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of  the 
court,    Ih, 

AltsraatlTe — Terms.  ^ — A  judge  ought  not  to 
make  an  order  dismissmg  an  action  as  frivolous 
and  vexatious,  with  the  alternative  that  the 
plaintiff  may  proceed  on  payment  of  a  sum  of 
money  into  court  by  way  of  security  for  the 
defendant's  costs,  if  the  latter  should  get  a 
verdict  Per  Wills,  J.  Mittens  v.  jPor^man,  68 
L.  J.,  Q.  B.  40. 

Xalioioiis  Froseontion— Action  against  Tms- 
tse  in  Baakmptej.] — An  action  for  malicious 
prosecution  ought  not  be  stayed  as  frivolous  and 
vexations  on  the  ground  that  the  defendant  is 
the  trustee  under  Sie  plaintiffs  bankruptcy  and 
has  prosecuted  him  by  order  of  the  court  under 
s.  16  of  the  Debtors  Act,  1869.  Mittens  v.  Fore- 
man, 58  L.  J.,  Q.  B.  40. 

Foreelosnre — Seeond  Action  for  Interest.] — 
Since  the  judicature  acts,  it  is  the  practice  in 
foreclosure  actions  to  make  a  personu  order  for 
payment  of  the  sum  found  due  for  principal  and 
interest.  A  second  action,  brought  to  recover 
arrears  of  interest  on  the  mort^ige  while  the 
foreclosure  action  is  still  pending,  will  be  stayed 
as  vexatious.  Poulett  v.  Hill,  62  L.  J.,  Ch.  466 ; 
[1893]  1  Ch.  277 ;  2  B.  288 ;  68  L.  T.  476 ;  41 
W.R.503— C.A. 

Sss  Jndieata.] — In  an  action  brought  by  the 
plaintiff  against  the  defendant  for  libel  in  respect 
of  the  publication  of  a  pamphlet  purporting  to 
he  the  judgment  delivered  in  court  in  a  certain 
action  between  the  parties,  the  jury  found  that 
the  pamphlet  was  a  &ir,  honest,  and  accurate 
report  of  t^e  judgment,  and  was  published  with- 
out malice,  and  judgment  was  accordingly  entered 
for  the  defendant.  The  plaintiff  afterwards  com- 
menced a  second  action  for  libel  in  respect  of  the 


same  pamphlet,  but  relying  upon  defamatory 
passages  in  the  pamphlet  other  than  those  relied 
upon  in  the  first  action.  The  different  defama- 
tory statements,  however,  relied  upon  in  both 
actions  were  all  spoken  of  the  plaintiff  in  the  same 
character : — ^Held,  that  the  subject-matter  was 
res  judicata,  and  that  an  order  striking  out  the 
statement  of  claim  and  dismissing  the  action 
was  rightly  made.  Held,  also  (assuming  the 
matter  was  not  res  judicata,  the  defamatory 
passages  relied  upon  in  the  two  actions  not 
being  the  same),  that  the  second  action  was  an 
abuse  of  the  process  of  the  court,  and  ought  to  be 
dismissed.  Macdougall  v.  Knight,  69  L.  J.,  Q.  B. 
517  ;  26  Q.  B.  D.  1  ;  63  L.  T.  43  ;  38  W.  B.  553  : 
54  J.  P.  788— C.  A. 

Where  no  Belief  can  be  obtained.]  —  Any 
action  may  be  stayed  as  being  vexatious  when 
it  is  clear  that  no  relief  can  be  obtained  at  the 
triaL  Barrett  v.  Diy,  59  L.  J.,  Ch.  464  ;  43 
Ch.  D.  435  ;  62  L.  T.  597  ;  38  W.  B.  362. 

The  court  has  an  inherent  jurisdiction  not  to 
allow  an  action  to  proceed  which  must  faiL 
Chatterton  v.  Secretary  of  State  for  India,  64 
L.  J.,  Q.  B.  676  ;  [1895]  2  Q.  B.  189  ;  14  B,  504 ; 
72  L.  T.  858  ;  59  J.  P.  596— C.  A. 

Vonpayment  of  Costs.] — The  mere  fact  of  non- 
payment by  a  plaintiff  of  costs,  which  he  has 
been  ordered  to  pay  upon  an  interlocutory  applica- 
tion, by  reason  of  his  inability  to  pay,  is  not  a 
ground  for  staying  proceedings  in  the  action ; 
but  if  the  action  itself  is  vexatious,  or  if  the 
plaintiff  in  his  mode  of  conducting  it  acts  vexa- 
tiously  and  oppressively  towards  the  defendant, 
then  the  court  will,  for  the  protection  of  the 
defendant  against  similar  treatment  in  the  future 
stay  the  proceedings  until  the  plaintiff  has  paid 
the  costs  which  he  has  been  ordered  to  pay.  The 
principle  of  WlchlMVi,  In  re,  Marony  v.  Taylor 
(56  L.  J.,  Ch.  748  ;  35  Ch.  D.  272),  applied. 
&raham  v.  Sutton,  Garden  Jt  Co.,  66  L.  J.,  Ch, 
«66  ;  [1897]  2  Ch.  367  ;  77  L.  T.  85— C.  A. 

Striking  ont  Pleadings  —  Pleading  raising 
important  Question  of  Law.]  —  Applications 
under  Ord.  XXV.  r.  4,  to  strike  out  pl^uiings  or 
stay  proceedings  on  the  ground  that  the  plead- 
ings disclose  no  reasonable  cause  of  action  or 
defence,  are  not  intended  to  supply  the  place  of 
demurrers,  except  in  frivolous  cases,  and  the 
court  will  not  entertain  such  an  application  if 
the  pleading  raises  an  important  point  of  law. 
Att.'  Gen.  (Ihichy  qf  Lancaster)  y.Jb.^  N,  W.  My.^ 
[1892]  3  Ch.  274— C.  A. 

ApplicationbyDefondaat  before  Defence.] 

— An  application  to  strike  out  a  statement  of  claim 
or  stay  proceedings  may  be  made  by  the  defen- 
dant in  a  proper  case  before  filing  his  defence. 
lb, 

Eztrinsie  Evidence  not  admitted.] — An 

application  to  strike  out  a  pleading  can  only  be 
made  where  it  can  be  shewn  that  the  pleading 
discloses  no  cause  of  action  or  defence  on  the  face 
of  it  without  extrinsic  evidence.  Per  A.  L.  Smith, 
LJ.    lb. 

Action  by  Client   against   SoUeitor-^ 

Alleged  Improper  Adyiee  and  Fraudulent  Con- 
duet.] — The  plaintiff  alleged  that,  being  tempo- 
rarily in  want  of  money,  and  desirous  of  getting 
bis  creditors  to  postpone  payment  of  their  claims, 


287 


PBAGTIGE — Staying  tmd  Setting  Aside  Proceedings, 


28B 


he  instracted  the  defeDdants,  his  solicitors,  to  call 
a  meeting  of  his  creditors  and  to  ask  for  time  ; 
that  the  defendants  advised  him  that  he  onght 
first  to  file  his  petition  in  bonkmptcy  ;  that  they 
procured  him  to  sign  such  petition  and  forwarded 
a  circular  to  his  creditors  which  was  neyer,  he 
said,  approved  of  or  authorised  by  him,  stating 
untruly  that  he  was  compelled  to  suspend  pay- 
ment ;  that  they  attended  the  meeting  by  their 
clerk,  who,  purporting  to  act  upon  the  plaintifiTs 
instructions,  told  his  creditors  that  his  estate 
would  not  pay  more  than  2s,  in  the  pound ;  and 
that  that  information  was  wholly  untrue  to  the 
knowledge  of  the  defendants,  or  was  made  reck- 
lessly and  negligently,  and  without  any  sufficient 
grounds.  The  plaintiff  aUo  alleged  that  after- 
wards he  instructed  the  defendants  to  submit  a 
scheme  to  avoid  his  being  made  a  bankrupt,  but 
that  they  advised  him  not  to  do  so,  and  eventually 
he  was  adjudicated  a  bankrupt ;  that  the  defen- 
dants also  prepared  a  statement  of  the  plaintiffs 
afEairs,  and  persuaded  and  advised  him  to  swear 
to  a  statement  that  he  was  hopelessly  insolvent, 
and  in  that  statement  the  defendants  intention- 
ally or  recklessly  and  negligently  overstated  the 
liabilities  and  under-estimated  the  assets,  and 
the  defendants  were  well  aware  during  the  whole 
time  that  the  plaintiff's  estate  was  sufficient  to 
\mj  20s,  in  the  pound,  and  did  those  acts  know- 
ing that  they  were  acting  contrary  to  the 
interests  of  the  plaintiff,  and  with  a  view  of 
benefiting  themselves,  they,  or  one  of  them, 
having  a  large  interest  as  the  plaintiff's  mort- 
gagees. There  was  also  a  count  for  slander  on 
the  plaintiff  as  a  trader  : — Held,  that  the  plain- 
tiff's statement  of  claim  and  affidavits  disclosed 
no  reasonable  cause  of  action,  and  that  the  pro- 
ceedings ought  to  be  stayed  as  frivolous  and 
vexatious  ;  that,  even  if  the  plaintiff  had  any 
cause  of  action,  it  was  one  that  passed  to  his 
trustee  in  bankruptcy,  and  was  not  sustainable 
by  the  plaintiff  personally.  The  principles  on 
which  the  court  ought  to  act  in  staying  proceed- 
ings as  frivolous  and  vexatious  discussed  and 
explained.  Xellaway  y.  Bury,  66  L.  T.  699— 
C.  A. 

StriklBg   out  Smmnoni.] — See  infra,  ST7M- 

MONSES. 

d.  In  Actions  vnder  iOs. 

Infira  Dignitatem  CvtIbb.] — The  court  will  stay 
])rocecding8  in  an  action  brought  for  a  sum  less 
than  40^.,  when  recoverable  in  an  inferior  court. 
Sutton  V.  BanierU,  6  D.  &  L.  632  ;  8  Ex.  831 ;  18 
L.  J.,  Ex.  318  ;  13  Jur.  399. 

The  court  refused  to  set  aside,  as  an  abuse  of 
the  process  of  the  court,  a  writ  of  summons  for 
8/.  lis,  due  for  goods  sold : — Semble,  an  action 
for  any  sum  not  less  than  40«.  is  not  beneath  the 
dignity  of  the  court.  Hamiay  v.  Graham,  12 
L.  R.,  Ir.  413.  See  Kernan  v.  Kenney,  Ir.  E.  5 
Eq.  220. 

If  it  appears  to  the  court  that  the  debt  sued 
for  is  under  40^.,  it  will  stay  the  proceedings 
before  trial.  Kennard  v.  Jones,  4  Term  Rep, 
495;  2  R.  R.  447.  S.  P.,  Stean  v.  Holnws,  2  W.  BL 
764. 

The  court  will  stay  proceedings,  in  an  action 
of  contract,  where  it  clearly  appeal's  to  be 
brought  to  recover  a  sum  under  40jr.,  although 
the  sum  claimed  on  the  writ  exceeds  that 
amoimt ;  especially  if  there  has  been,  in  addition, 
an  abuse  of  the  process  of  the  court  in  issuing 
the  writ  prematurely.    Stuart  v.  Cawse,  6  C.  B. 


(N.S.)  737  ;  28  L.  J.,  C.  P.  193  ;  5  Jur.  (hjb.)  650: 
7  W.  B.  187. 

Amount,  how  Botonnined.] — In  order  to  deter- 
mine whether  an  action  is  brought  for  a  sum  less 
than  40«.,  the  court  will  only  look  to  the  amount 
claimed  in  the  first  instance.  Nvrdin  v.  Fait' 
banks,  1  L.  M.  &  P.  617  ;  5  Ex.  738  ;  20  L.  J., 
Ex.  20  ;  14  Jur.  988. 

Therefore  where  an  action  was  brought  to 
recover  a  debt  of  91. 10s.,  to  which  the  defendant 
pleaded  as  to  SI,  lis,  Bd.  a  tender,  and  subse- 
quent payment  into  court,  and  to  the  residue 
never  indebted  ;  and  the  jury  found  for  the 
tender,  but  that  the  plaintiff  was  entitled  to  16«. 
more  ;  the  court  refused  to  stay  the  proceeding 
upon  payment  of  the  debt  without  costs,  on  the 
ground  that  the  action  was  frivolous,  as  bron^t 
to  recover  a  sum  less  than  iOs.    lb. 

Proceedings  will  not  be  stayed  because  the 
cause  of  action  is  infra  dignitatem  curiaa,  upon 
the  mere  affidavit  of  the  defendant.  OuUon  v. 
Perry,  9  Burr.  1592. 

But  proceedings  were  stayed,  where  it  was 
sworn  by  the  defendant,  and  not  denied  by  the 
plaintiff,  that  the  debt  was  under  40«.  Welling' 
ton  V.  Arters,  5  Term  Rep.  64  ;  2  R.  R.  544. 

On  motion  to  set  aside  proceedings  as  infra 
dignitatem,  on  an  affidavit  that  the  demand  sued 
for  does  not  amount  to  iOs,,  the  court  will  not 
inquire  into  the  amount,  if  an  affidavit  is  put 
in  on  shewing  cause,  that  the  demand  exceeded 
that  sum,  but  will  at  once  discharge  the  role 
with  costs.    Branker  v.  Massey,  2  Price,  8. 

The  court  refused  to  stay  proceedings  in  an 
action  of  trover,  on  an  affidavit  that  the  plaintiff's 
cause  of  action  did  not  amount  to  40#.,  where  it 
appeared  to  be  a. mere  matter  of  calculation. 
Lowe  V.  Lowe,  8  Mooro,  220 ;  1  Ring.  270 ;  1 
L.  J.  (0.8.)  C.  P.  99. 

e.  Cross  Actions. 

One  to  bo  Stayod,  Conntor-olaim  doliyered  in 
other— Wlio  should  bo  Plaintiff^.]— When  an 
order  is  made  under  the  Supreme  Court  of  Judi- 
cature Act,  1873,  s.  24,  sub-s.  7,  to  stay  one  of  two 
cross  actions  between  the  same  parties  arismg 
out  of  t^e  same  matter,  the  action  brought  against 
the  party  on  whom  the  burden  of  proof  lies  ought 
to  be  stayed,  and  the  action  brought  by  him  ought 
to  be  allowed  to  proceed,  the  other  party  to  the 
litigation  being  at  liberty  to  raise  by  defence, 
set-off  and  counter-claim  all  questions  intended 
to  be  raised  by  him  in  the  action  which  is  stayed. 
In  an  action  commenced  on  the  28th  of  November, 
1881,  the  phiintiffB,  Messrs.  T.,  claimed  7,000<., 
the  balance  of  the  price  of  a  steamship  built  by 
them  for  the  defendants,  a  railway  company,  and 
certain  other  sums  as  extras.  In  a  cross  action, 
commenced  on  the  30th  of  November,  1881,  the 
railway  company,  as  plaintifb,  claimed  a  return 
of  all  the  moneys  paid  by  them  to  Messrs.  T.  on 
account  of  the  steamship  and  15,0002.  damages, 
and  in  the  alternative  50,0002.  damages.  Upon 
the  facts  the  burden  of  proof  lay  upon  the  rail- 
way company.  The  Queen's  Bench  Division 
ordered  that  the  action  brought  by  the  railway 
company  should  be  stayed,  with  liberty  to  raise 
their  claim  by  way  of  counter-claim  in  the 
action  brought  by  Messrs.  T.,  on  the  ground  that 
Messrs.  T.  hod  been  the  first  to  commence  legal 

Eroceedings  : — Held,  that  as  the  burden  of  proof 
ly  upon  Uie  railway  company,  the  action  brought 
by  the  railway  company  should  be  allowed  to 
proceed,  Messrs.  T.  being  at  liberty  to  raise  all 
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qnestioDS  by  connter-daim,  and  that  the  action 
broaght  bj  Messrs.  T.  should  be  stayed.  Thorn' 
S0H  V.  &  E.  Ry.,  51  L.  J.,  Q.  B.  322  ;  9  Q.  B.  D. 
320;  46  L.  T.  513 ;  80  W^.  B.  637— C.  A. 

In  the  former  of  two  cross  actions  the  plain- 
tifEs,  who  were  shipowners,  claimed  against  the 
shippers  and  consignees  for  detention  at  the 
port  qA  loading  and  for  freight  of  cattle  shipped. 
In  the  latter  the  plaintifEs  daimed  a  fax  larger 
sum  for  loss  of  the  said  cattle  by  the  shipowners* 
negligence.  The  writs  were  issued  the  same  day, 
bat  the  statement  of  claim  in  the  former  action 
was  deliTered  before  the  other.  A  master  had 
stayed  proceedings  in  the  second  action,  the 
pJaintifb  in  that  action  to  be  at  liberty  to  set 
up  their  claim  by  way  of  counter-claim  in  the 
odier;  bat  a  judge  had  rescinded  the  master's 
order : — ^Held,  upon  appeal,  that  although  there 
was  jurisdiction  to  make  such  an  order  as  the 
insster*s  in  cross  actions,  yet  it  should  be  done 
only  when  the  points  at  issue  are  the  same,  and 
it  would  be  unjust  in  the  circumstances  of  these 
cases.    Adaautm  v.  Tuff,  44  L.  T.  420. 

Vatil  Determination  of  Orois  Suit.! — ^In  a  suit 
to  enforce  a  mortgage,  in  which  all  the  proceed* 
ings  were  regular,  a  decree  pronounced  and 
served,  and  a  receiver  appointed : — ^Held,  that 
the  court  had  no  jurisdiction  to  stay  the  proceed- 
ings until  the  determination  of  a  cross  suit  to  be 
instituted  by  the  defendant  for  the  purpose  of 
impeaching  the  mortgage  on  the  ground  of  fraud. 
Bradihaw  v.  Meagher,  Ir.  B.  9  J^.  101. 

f.  Pendency  of  Aotiom  Abroad, 

Lis  alibi  pendens.] — It  is  no  ground  for  staying 
proceedings  in  an  action  here,  that  proceedings 
are  pending  between  the  parties  for  the  same 
cause  of  action  in  the  United  States.  Cosb  t. 
MiteheU,  7  C.  B.  (N.S.)  55  ;  29  L.  J.,  C.  P.  33  ; 
6  Jar.  (N.fi.)  225  ;  1  L.  T.  8  ;  8  W.  B.  45. 

Whether  a  court  having  ample  authority  to 
decide  the  matter  in  question  should  await  the 
adjudication  of  a  foreign  tribunal  having  only 
similar  authority,  is  merely  a  question  for  the 
exercise  of  judicial  discretion.  If  there  be  any 
want  of  power  in  the  court,  proceedings  may  well 
be  stayed  in  order  that  a  foreign  tribunal,  which 
has  the  requisite  power,  may  adjudicate.  Phos- 
phate  Sewage  Co.  v.  Molleeon,  1  App.  Cas.  780 — 
H.  L.  (8c.) 

W.,  an  Englishman  domiciled  in  France, 
entered  into  an  agreement  in  France  with  F.,  a 
Frenchman,  that  if  F.  assisted  him  in  obtaining 
certain  contracts  from  the  French  government, 
the  profits  of  these  contracts  should  be  divided 
tdtween  them  in  certain  proportions.  F.  nego- 
tiated vrith  D.  &  Co.,  mercnants  in  this  country, 
for  carrying  out  the  contracts,  and  D.  &  Co. 
held,  as  W.  all^^,  large  sums  of  money  which 
were  due  to  him  under  his  agreement  with  F. 
He  filed  a  bill  against  F.  and  D.  &  Co.,  for  an 
account  and  to  restrain  D.  &  Co.  from  handing 
over  the  money  in  their  hands  to  F.  Proceed- 
ings were  also  instituted  in  France  for  the  same 
accounts  as  were  prayed  for  in  the  English  suit. 
Upon  a  motion  by  the  defendants  to  stay  all 
proceedings  in  the  English  suit  until  the  deter- 
mination of  the  French  suit : — ^Held,  that  inas- 
much as  there  were  interrogatories  which  they 
were  bound  to  answer,  the  motion,  which  was  in 
the  nature  of  a  demurrer,  could  not  be  sustained, 
and  it  was  therefore  refused  with  costs.  Wilson 
V.  Ferrand,  L.  B.  13  £q.  862  ;  26  L.  T.  387. 
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If  one  of  the  actions  is  in  a  foreign  country, 
where  there  are  different  forms  of  procedure 
and  different  remedies,  there  is  no  presumption 
that  the  multiplicity  of  actions  is  vexatious,  and 
a  special  case  must  be  made  out  to  induce  the 
court  to  interfere.  The  court  has,  however, 
power  to  interfere  in  such  a  case  under  its  general 
lurisdiction  to  restrain  vexatious  and  oppressive 
legislation,  and  will  interfere  in  a  proper  case 
even  before  decree.  Ajid  semble,  after  a  decree 
has  been  made  in  one  of  the  actions,  the  court 
will  be  more  willing  to  exercise  its  jurisdiction. 
Qmb  v.  MiteheU  (7  C.  B.  (N.8.)  55)  considered. 
Mc Henry  v.  Ijeurie,  52  L.  J.,  Ch.  325  ;  22  Ch.  D. 
397  ;  47  L.  T.  549  ;  31  W.  B.  305— C.  A. 

Cross  Afltion  by  ]>eftaidaiLt  in  Porsign  Cowttry.] 

— ^In  an  action  of  damage  in  personam  by  the 
owners  of  the  ship  G.  against  the  owners  of  the 
ship  P.,  it  appeared  that  a  cause  of  damage  in 
rem  relating  to  the  same  collision  had,  prior  to 
the  proceedings  in  this  court,  been  instituted  by 
the  owners  of  the  P.  against  the  Q.  in  a  vice- 
admiralty  court  abroad,  and  was  then  pending. 
The  court,  on  the  application  of  the  owners  of 
the  ship  P.,  stayed  the  proceedings  in  this  court 
until  after  the  hearing  of  the  cause  in  the  vice- 
admiralty  court  abrMd.  The  Peahawur,  52 
L.  J.,  P.  30;  8  P.  D.  32  ;  48  L.  T.  796;  31  W.B. 
660  ;  5  Asp.  M.  C.  89. 

B.,  resiaent  in  San  Francisco,  brought  an 
action  against  C.  in  England  ^eging  Siat  C. 
had  been  B.'s  agent  to  purchase  for  Mm  goods 
in  England ;  that  B.  had  recently  discovered 
that  C.  had  in  the  accounts  rendered  charged 
more  for  the  goods  than  he  had  paid  for  them, 
and  asking  for  an  account  against  C.  as  agent. 
C.  delivered  a  defence  in  which  he  denied  agency, 
all^^  that  he  had  as  principal  sold  the  goods 
to  B.,  insisted  on  the  accounts  rendered  as  settled 
accounts,  and  alleged  that  a  large  balance  was 
due.  C.  then  commenced  an  action  in  San 
Francisco  against  B.  to  recover  the  amount  which 
he  so  alleg^  to  be  due.  B.  moved  to  restrain 
this  action  : — Held,  that  the  action  ought  not  to 
be  restrained,  for  that  there  was  no  prim&  facie 
inference  that  the  bringing  the  action  abroad, 
during  the  pendency  of  an  action  in  England  in 
which  the  matters  in  dispute  could  be  determined, 
was  vexatious,  since  the  course  of  procedure  in 
San  Francisco  might  be  such  as  to  give  advantages 
to  C.  of  which  he  was  entitled  to  avail  himself, 
and  that  the  burden  lay  on  B.  to  prove  that  C.'s 
action  was  vexatious,  which  he  had  filled  to  do. 
Hyman  v.  Helm,  24  Ch.  D.  531  ;  49  L.  T.  376  ; 
32  W.  B.  258— C.  A. 

Aotion  in  rem— Bail— XlMtion.]— The  owners 
of  the  British  ship  B.  and  the  owners  of  her  cargo 
sued  the  German  steamship  B.  in  the  German 
consular  court  at  Constantinople  for  damages 
for  injury  to  the  cargo  caused  by  collision  between 
the  two  vessels.  An  order  was  made  therein  for 
the  arrest  of  the  B.,  or  for  bail,  subject  to  the 
plaintiffs  giving  security  for  a  certain  smn.  The 
action  was  proceeded  with,  but  the  plaintiffs 
never  gave  the  required  security,  and  conse- 
quently the  B.  v«ras  never  arrested.  The  B.  left 
Constantinople  during  the  pendency  of  the  action 
and  came  to  England,  where  she  was  arrested 
in  the  present  action  in  rem  instituted  by  the 
owners  of  cargo  in  respect  of  the  same  cause  of 
action.  Previously  to  the  institution  of  the 
present  action  the  defendants  had  given  bail  in 
the  action  at  Constantinople,  to  which  port  the 
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B.  was  ft  oonstftnt  trader,  althbtigh  thd  plaintiff 
in  that  action  had  never  given  the  required 
security.  The  limit  of  the  defendant's  liability 
in  the  German  consular  court  was  the  value  of 
the  B.,  a  sum  considerably  less  than  the  limit  of 
their  liability  in  this  country.  Upon  motion  by 
the  defendants  to  release  the  B.  without  giving 
bail,  or  to  stay  the  action: — Held,  that  bail 
having  been  given  without  the  plaintifb  having 
deposited  the  required  security,  was  given  volun- 
tarily and  not  under  compulsion,  and  that  the 
plaintifEs  were  not  proceeding  vezatiously  in 
instituting  a  second  action  in  this  country,  and 
that  the  ship  ought  not  to  be  released.  Tke 
Reinbeeh,  60  L.  T.  208  ;  6  Asp.  M.  C.  366—0.  A. 


Breaoh  of  Faitk.] — ^A  collision  occurred  on  the 
high  seas  between  the  C.  and  the  J.,  two  foreign 
v^sels.  The'  C.  was  arrested  in  Holland  in  an 
action  brought  by  the  owners  of  the  J.  and  her 
cargo,  but  was  released  with  the  consent  of  the 
agent  of  the  J.  on  the  guarantee  of  a  firm  of  under- 
writers interested  in  the  0.  to  answer  judgment 
in  the  action.  Cross  proceedings  were  instituted 
in  the  Dutch  court  by  the  owners  of  the  0.  and 
the  J.  An  action  was  subsequently  commenced 
in  this  country  against  the  owners  of  the  0.  by 
the  owners  of  the  J.  and  her  cargo,  and  the  0. 
arrested  in  respect  of  the  same  collision.  The 
plaintifEs  expressed  their  willingness  to  abandon 
the  action  in  Holland  : — Held  (dissentiente  Brett, 
M.B.),  that  the  proceedings  in  this  country  must 
be  stayed  and  the  ship  released.  The  Chrutiant- 
horg,  54  L.  J.,  P.  84  ;  10  P.  D.  141 ;  68  L.  T.  612 ; 
5  Asp.  M.  C.  491—0.  A. 

Aotion  in  Colony  and  in  England.] — B.,  of 

London,  and  M.  and  0.,  of  Honduras,  carried  on 
business  in  partnership  at  Honduras  as  G.  ^  Oo. 
B.  k.  N.  carried  on  business  in  partnership  in 
London  under  the  same  name.  The  Honduras 
firm  employed  the  London  firm  as  their  agents 
under  an  agreement  by  which  B.*s  share  in  the 
profits  of  the  Honduras  firm  was  to  be  brought 
into  account  as  between  the  two  firms  to  the 
credit  of  the  English  firm.  The  Honduras 
partnership  was  dissolved,  and  B.  obtained  a 
decree  in  Honduras  for  taking  the  partnership 
accounts.  Before  those  accounts  had  been  fully 
taken,  M.  and  0.  brought  this  action  in  England 
against  the  London  firm  for  an  aocount  of  the 
dealings  between  the  two  firms,  idleging  the 
defendants  to  have  made  improper  profits  in 
their  agency.  The  defendants  denied  having 
made  improper  profits,  and  by  counter-claim 
claimed  to  have  the  accounts  of  the  Honduras 
firm  taken.  The  counter-claim  was  ordered  to 
be  struck  out : — Held,  that  though  if  M.  and  0. 
had  not  brought  this  action,  B.  would  not,  after 
obtaining  a  decree  in  Honduras,  have  been 
allowed  to  carry  on  another  action  here  for  the 
same  purpose,  still  as  the  two  actions  were  so 
closely  connected  that  neither  of  them  could  be 
finally  wound  up  independently  of  the  other,  B. 
ought  not  to  be  prevented  from  proceeding  with 
his  counter-claim  so  as  to  be  in  a  position  to  ask 
at  the  trial  of  this  action  for  such  a  decree  as 
might  be  right,  having  regard  to  the  then  position 
of  the  Honduras  action  ;  and  that  on  N.'s  under- 
taking to  be  bound  by  the  proceedings  in  t^e 
Honduras  action,  the  order  must  be  discharged. 
Mutrie  v.  Binney,  36  Oh.  D.  614  ;  66  L.  T.  455  ; 
36  W.  B.  131— C.  A. 

The  next  of  kin  of  an  intestate  filed  their  bill 
in  equity,  in  the  supreme  court  of  Newfoundland, 


against  A.,  the  brother  and  deceased  partner  of 
the  intestate,  for  an  account  of  the  estate  of  the 
father  of  A.  and  of  the  intestate,  possessed  by  A., 
and  an  account  of  the  partnership  transactions, 
and  the  dealings  of  A.  with  the  estate,  since  the 
death  of  the  intestate.    The  bill  was  taken  pro 
confesso  against  A.,  in  the  colonial  coart ;  and, 
on  a  reference,  the  master  reported  that  certain 
sums  were  due  to  the  several  next  of  kin  on  the 
account  of  the  estate  of  the  intestate's  father 
possessed  by  A. ;  but  that  no  account  between 
A.  and  the  intestate  had  been  laid  before  him. 
The  supreme  court  decreed  that  the  sums  found 
by  the  master  to  be  due  to  the  next  of  kin,  and 
the  costs,  should  be  paid  to  them  by  A.    The 
next  of  kin  brought  their  actions  in  this  countiy 
against  A.  upon  the  decree.    A«  then  fiJed  his 
bill  in  this  court  against  the  next  of  kin  and 
personal  representative  of  the  intestate,  stating 
that  the  intestate*s  estate  was  indebted  to  him 
on  the  partnership  accounts  and  on  private  trans- 
actions, alleging  various  errors  and  irregularities 
in  the  proceedings  in  the  supreme  court,  and 
that  A.  intended  to  appeal  therefrom  to  the  privy 
coimcil ;-  and  praying  that  the  estate  of  the 
intestate  might  be  administered,  the  partnership 
aocoants  taken,  the  amount  of  the  debt  due  to  A. 
ascertained  and  paid,  and  the  next  of  kin  restrained 
by  injunction  from  proceeeding  in  their  actions. 
Demurrer,  for  want  of  equity,  allowed  on  the 
ground  that  the  whole  of  the  matters  were  in 
question  between  the  parties,  and  might  properly 
have  been  the  subject  of  adjudication  in  the  suit 
before   the   supreme  court   of   Newfoundland. 
That  inasmuch  as  the  privy  council  is  the  court 
of    appeal  from  the    colonial   court,  and  has 
jurisdiction  to  stay  the  execution  of  the  decree 
pending  the  appeal,  the  court  will  not  interfere 
by  injunction  on  the  ground  of  error  or  irregularity 
in  the  decree  of  the  colonial  court.    Hendenon 
V.  Hendenon^  3  Hare,  100. 

Prooaodingi  in  India  and  in  England.]— A 
husband  who  had  been  residing  with  his  wife  in 
India  presented  a  petition  in  India  for  a  divorce 
from  her  on  the  ground  of  her  adultery  with  the 
co-respondent,  who  also  resided  in  India.  Before 
the  presentation  of  the  petition  the  husband  sent 
his  wife  home  to  her  relations  in  England,  and 
whilst  the  petition  was  pending  he  came  over  for 
a  short  time  for  the  purpose  of  making  arrange- 
ments for  his  children.  The  wife  tiien  served 
him  with  a  petition  for  the  restitution  of  conjugal 
rights.  The  court  refused  an  application  m^e 
by  the  husband  for  a  stay  of  proceedings  on  his 
wife*s  petition  until  the  suit  in  India  had  been 
determined.  Th4fmt&n  v.  Tkamton^  55  L.  J.,  P. 
40  ;  11  P.  D.  176 ;  64  L.  T.  774  ;  34  W.  B.  509- 
O.A. 

Two  suits  were  instituted — the  one  in  India, 
the  other  in  England — ^f or  the  purpose  of  taking 
certain  accounts  of  a  partnership  business,  one 
of  the  partners  being  dead.  The  plaintiff  in  the 
Indian  suit  sued  under  the  authority  of  power  of 
attorney  from  the  English  pladntifC  A  final 
decree  having  been  made  in  the  Indian  sait 
approving  of  a  compromise  of  the  subject-matt«r 
in  dispute,  the  defendant  in  the  English  suit 
thereupon  moved  to  stay  all  further  proceedings 
in  that,  the  English  suit,  and  the  court  ordered 
accordingly.  Oitell  v.  Lepage,  16  Jur.  1134; 
1  W.  B.  18. 

Election.] — An  action  was  brought  in  this 
country  by  an  English  company  against  a  finn 
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of  French  merchants  for  the  deliveiy  of  the 
cargoes  of  certain  ships,  or  in  the  alternative  for 
<]ainages,  and  for  an  injunction  and  receiver.  At 
the  commencement  of  the  action  the  ships  were 
in  British  waters,  but  the j  had  since  been  removed 
hj  the  direction  of  the  defendants  to  ports  in 
lYance,  and  the  cargoes  had  been  taken  possession 
of  by  the  defendants.  Proceedings  had  been 
instituted  by  the  plaintifEs  in  a  French  court 
•for  recovery  of  the  cargoes.  The  English  action 
comprised  a  claim  for  the  cargo  of  one  ship  which 
was  not  claimed  in  the  French  action.  A  motion 
on  behalf  of  the  defendants,  that  the  plaintiffs 
might  be  ordered  to  elect  whether  they  would 
proceed  with  the  English  action  or  with  the 
French  proceedings  was  refused.  Peruvian 
G%aw  Gf.  ▼.  Booktooldt,  62  L.  J.,  Ch.  714  ;  23 
Ch.  D.  225  ;  48  L.  T.  7  ;  31  W.  B.  851  ;  5  Asp. 
M.  C.  29 — C.  A.    See  The  Beinbeek,  supra. 

Plaintiff  put  to  his  election  where  suing  in  this 
<»art,  and  in  a  foreign  court  of  law.  Pieter$  v. 
Tkamftan^  Ck>op.  294. 

Xastnuniag  Aotioa  Abroad  when  Aotlon  pend- 
ing here.] — iSee  Ii^tebnational  Law. 

Aotion  between  tame  Parties  in  Ireland.] — 
But  the  court  will  stay  proceedings  in  an  action 
■on  the  ground  that  anotner  action  is  pending  for 
the  same  cause  between  the  same  parties  in 
Ireland.  Alexander  v.  Adam,  16  L.  T.  384 ;  15 
W.  B.  791. 

Trustees  for  creditors,  after  decree  for  execu- 
tion of  trusts,  restrained  from  proceeding  in  a 
suit  in  court  of  chancery  in  Ireland,  having  same 
objects.  Harrison  v.  Chumey,  2  Jac.  &  Walk. 
563 ;  22  B.  B.  211. 

An  injunction  was  granted  to  restrain  the 
plaintiff  from  prosecuting  a  suit  not  brought  to 
4  hearing  in  Ireland,  the  subject-matter  of  the 
suit  being  the  same  as  that  of  a  suit  instituted 
in  this  court,  and  in  which  this  court  had  pro- 
nounced a  decree,  refusing  the  relief  sought  by 
the  pledntifE.  Booth  v.  Leyceiter,  1  Keen,  579  ; 
3  MyL  k  C.  459.    And  eee  2  Jur.  935. 

Proeaedingt  between  same  Parties  in  Boot- 
laid.] — The  existence  of  a  suit  of  multiple 
poinding  and  exoneration,  brought  by  tutors  in 
^Scotland  in  respect  of  their  receipts  of  the  real 
estate  of  the  infant  in  that  kingdom,  constitutes 
no  objection  to  a  decree  for  an  account  of  the 
same  estates  against  the  same  parties  in  this 
•court  in  a  suit  by  the  infant  in  which  the  tutors 
have  appeared.  Baxttie  y.  Johmtone,  8  Hare, 
169. 

Plaintiffs  who  had  obtained  in  this  court  a 
decree  for  an  account  against  three  defendants, 
two  of  whom  resided  in  Scotland,  and  all  of 
whom  had  real  property  there,  brought  actions 
in  Scotland  against  the  same  defendants  for  the 
same  demand ;  and  they  obtained  leave  from  this 
court  to  prosecute  the  Scotch  actions  so  far  as 
should  be  necessary  for  the  purpose  of  obtaining 
such  security  as  it  is  in  the  power  of  the  Scotch 
oonrt  to  give  for  the  amount  which,  upon  taking 
the  accounts  directed  by  the  decree,  should  ulti- 
mately be  found  due  to  the  plaintiffs.  Wedder- 
bum  V.  Wedderhurn,  4  Myl.  &  C.  585  ;  9  L.  J., 
Oh.  205  ;  4  Jur.  66. 

After  decree  here,  the  plaintiff  cannot,  except 
by  leave  of  the  coiut,  proceed  in  another  court 
in  respect  of  the  same  matter,  even  though  such 
proceedings  are  merely  auxiliaiy.  8,  6*.,  2  Beav. 
208. 


Power  of  Court  to  look  at  Proceedings  in 
Action  Abroad.] — H.,  a  lessee  of  estates  in  Ire- 
land, claimed  the  exclusive  right  of  shooting. 
S.,  the  lessor,  claimed  that  on  the  true  construc- 
tion of  the  lease  such  right  was  reserved  to  him. 
On  the  19th  September,  1883,  H.  commenced  an 
action  in  the  chancery  division  in  England  to 
restrain  S.  from  interfering  with  his  alleged 
rights,  and,  in  the  alternative,  for  rectification  of 
the  lease.  On  the  22nd  September,  1883,  S. 
commenced  a  common  law  action  in  Irdand 
against  H.  for  trespass.  The  Irish  action  was 
heard  first,  resulting  in  a  verdict  (sustained  by  a 
divisional  court)  for  S.,  with  6d.  damages.  H. 
had  also  raised  by  his  defence  a  plea  for  rectifi- 
cation of  the  lease,  but  it  did  not  appear  clearly 
that  this  question  was  ever  submitted  to  the  jury. 
Upon  a  summons  in  the  English  action  raising 
the  question  of  res  judicata  : — Held,  that  the 
pleadings  and  judgments  in  the  Irish  action  might 
be  put  in  evidence,  having  been  only  very  briefly 
refeired  to  by  S.  in  his  defence,  as  amended 
with  leave,  upon  the  analogy  of  the  old  practice, 
which  permitted  a  judge  in  similar  cases  to  refer 
to  a  master  for  a  report  as  to  the  nature  of  the 
questions  raised  and  decided  in  another  action. 
Upon  looking  into  such  proceedings  the  court 
was  not  satisd&ed  that  the  question  of  rectifica- 
tion was  ever  really  decided  against  H.,  and 
accordingly  refused  to  stay  the  present  action  on 
that  ground.  Houston  v.  Sligo  (Marquis'),  29 
Gh.  D.  448 ;  62  L.  T.  96. 

g.  Tu)o  or  more  Actions  in  this  C&uwtry. 

Test  Aotion— Trial  of.] — See  Consolidatiok, 
infra,  coL  397,  et  seq. 

Seyeral  Aetioni  by  same  Persons,  or  by  Per- 
■oni  in  same  Xntereit.] — ^When  a  plaintiff  com- 
menced seven  actions  against  a  defendant  for 
separate  and  distinct  publications  of  the  same 
libel,  the  court  made  a  rule  absolute  for  staying 
the  proceedings  in  the  other  six  until  after  the 
trial  of  one.  Jones  v.  Pritehard,  6  D.  &  L.  529 ; 
18  L.  J.,  Q.  B.  104  ;  13  Jur.  427. 

The  court  will  not  stay  the  proceedings  on  the 
ground  of  the  pendency  of  another  action  for 
the  same  cause  against  the  defendant  jointly 
with  another  person,  except  in  a  case  of  oppres- 
sion or  vexation.  Sowter  v.  Dunston,  1  M.  &  By. 
508  ;  6  L.  J.  (0.8.)  E.  B.  114. 

Thirty-eight  actions  having  been  brought  by 
different  persons  against  the  defendants  as  direc- 
tois  of  an  incorporated  company,  charging  mis- 
appropriation of  moneys  advanced  by  the  plaintiffs 
in  different  amounts  and  at  different  times,  but 
all  under  similar  circumstances  : — Held,  upon  the 
authority  of  Amae  v.  Chadwick  (4  Ch.  D.  869  and 
9  Ch.  D.  459),  that  it  was  competent  to  a  judge 
at  chambers,  upon  the  application  of  the  plain- 
tiff, to  stay  the  proceedings  in  thirty-seven  of 
the  actions  until  after  the  trial  of  the  thirty- 
eighth  as  a  test  action,  proper  provision  being 
made  in  case  that  action  did  not  satisfactoril7 
dispose  of  the  questions  in  nlL  Bennett  v.  Bury 
(Lord),  49  L.  J,,  C.  P.  411  ;  5  C.  P.  D.  339  ;  42 
L  T.  480. 

Where  a  plaintiff  has  brought  eleven  separate 
actions  for  the  same  cause  of  action,  against 
eleven  members  of  a  provisional  railway  com- 
mittee, the  court  refused  to  stay  the  proceedings 
in  each  of  the  actions,  except  such  one  as  the 
plaintiffs  should  elect.  Giles  v.  2\toth  or  Forth^ 
4  D.  &  L.  486  ;  3  C.  B.  665  ;  4  BaUw.  Caa.  678 ; 
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16  L.  J.,  C.  P.  3  ;  10  Jnr.  948.  S.  P.,  yewton  t. 
Belcher,  9  Q.  B.  612  ;  16  L.  J.,  Q.  B.  37. 

The  lessor  of  the  plaintiff  haying  brought  three 
actions  of  ejectment  in  E.  B.  for  the  same  pro- 
perty, that  court  stayed  the  proceedings  in  two, 
and  compelled  the  plaintiff  to  confine  himself  to 
one,  upon  certain  terms,  which  rendered  it  pro- 
bable that  in  the  event  he  would  have  to  pay  the 
costs ;  whereupon  he  brought  an  ejectment  for 
the  same  property  in  C.  P.  Proceedings  therein 
were  stayed.  Doe  d.  Carthew  t.  Brenton,  6  Bing. 
469 ;  4  M.  &  P.  186 ;  8  L.  J.  (0.8.)  C.  P.  143. 
S.  P.,  Doe  d.  Walker  y.  Stevenson,  3  Bos.  &  P.  22. 

It  is  no  ground  for  staying  proceedings  for  a  for- 
feiture, that  the  plaintiff  has  preyiously  brought 
an  ejectment  for  the  same  premises  in  a  different 
court,  in  respect  of  a  former  forfeiture,  in  which 
action  a  rule  for  entering  a  nonsuit  was  pending. 
Doe  d.  Henry  y.  Chutard,  4  Man.  k.  G.  987  ;  5 
Scott  (N.K.)  818. 

A  rule  for  staying  proceedings  in  ejectment,  on 
the  ground  of  an  action  of  trespass  relating  to 
the  same  subject-matter  pending  in  another  court, 
was  refused,  the  two  actions  being  different  in 
form  and  in  their  consequences.  Doe  d.  Oeldart 
y.  Tabram,  5  Scott,  141 ;  6  L.  J.,  G.  P.  303 ;  1 
Jur.  432. 

Where  a  sole  executrix  and  uniyersal  devisee 
propounded  a  will,  and  cited  the  heir-at-law  and 
next  of  kin  in  order  to  have  the  will  proved  in 
solemn  form,  and  the  heir-at-law  commenced  two 
actions  of  ejectment  to  try  the  title,  and  applied 
to  have  the  proceedings  in  the  court  of  probate 
stayed  till  the  result  of  the  actions  was  known, 
the  court  refused  to  stay  the  proceedings,  inas- 
much as  the  result  of  the  actions  of  ejectment 
would  not  affect  the  right  to  the  personalty,  as 
to  which  the  validity  of  the  will  would  have  to 
be  determined  in  any  event.  Datiee  v.  Detereux, 
86  L.  J.,  P.  77  ;  L.  R.  1  P.  77  ;  14  W.  R.  901. 

The  court  refused  to  stay  an  action  in  the 
chancery  division  for  account,  though  tibere  was 
pending  in  a  more  advanced  stage  a  common  law 
action  in  which  the  same  issues  were  raised  by 
the  plaintiff  in  the  chanceiy  division  by  counter- 
claim. Ladd  V.  JPideHon,  62  L.  J.,  Ch.  816 ;  31 
W.  JR.  539. 

The  court,  upon  the  hearing  of  a  claim,  made 
an  order  for  taking  accounts  and  executing  a 
trust,  and  held,  that  the  pendency  of  a  suit  by 
bill,  in  which  the  same  accounts  and  directions 
would  be  necessary,  and  which  sought  addition^ 
relief  in  respect  of  alleged  breaches  of  trust,  was 
not  a  ground  for  staying  the  order  upon  the 
claim.  Scott  v.  Hcutingt  XLotS),  9  Hare,  36  ;  20 
L.  J.,  Ch.  630 ;  15  Jur.  672. 

A  judgment  creditor  of  the  defendant  brought 
an  action  in  the  court  of  the  county  palatine  of 
Lancaster  to  obtain  a  declaration  that  he  had  a 
charge  upon  certain  lands  of  the  defendant  com- 
prise in  a  certain  deed  of  settlement,  and  to 
cany  into  effect  the  trusts  of  the  settlement. 
He  obtained  judgment  for  a  declaration  of  his 
charge,  and  for  administration,  inquiries,  and  a 
receiver.  Afterwards  one  of  the  beneiiciaries 
under  the  settlement  brought  an  action  in  the 
high  court  to  carry  into  effect  the  trusts  of  the 
settlement,  and  charging  the  trustees  with  a 
breach  of  trust.  Judgment  was  obtained  and 
inquiries  directed,  including  one  as  to  the  breach 
of  trust : — Held,  that  the  pUintiff  in  the  palatine 
action  was  not  a  stranger  to  the  action  in  the 
high  court,  and  was  entitled  to  the  conduct  of 
that  action ;  and  he  undertaking  to  add  the 
inquiiy  as  to  the  breach  of  trust  to  the  inquiry 


in  the  palatine  action,  the  court  stayed  all  pro- 
ceedings in  the  action  in  the  high  court.  Taum^ 
send  v.  TnoMend,  23  Ch.  D.  100 ;  48  L.  T.  694  ; 
31  W.  E.  736— C.  A. 

The  court  refused  to  hear  a  claim  on  a  matter 
which  was  the  subject  of  two  bills  in  anothesr 
branch  of  the  court.  Marth  v.  Mareh,  2  W.  B^ 
616. 

A  defendant  put  in  an  answer  to  a  biU  to  per- 
petuate testimony.  He  afterwards  moved  to  stay 
all  further  proceedings,  upon  the  ground  that  in 
another  suit,  since  instituted,  the  matters  in> 
question  had  been  made  the  subject  of  judicial 
investigation.  The  motion  was  refused,  with 
costs.  Elliee  v.  RoupeU,  32  L.  J.,  Ch.  778  ;  9 
Jur.  (N.8.)  633  ;  8  L.  T.  486  ;  11  W.  B.  679  ;  ^ 
N.  E.  150. 

The  court  will  not  suffer  two  suits  to  go  on 
where  under  the  decree  in  the  first  suit  all  that 
is  asked  for  by  the  second  suit  can  be  obtained^ 
and  it  matters  not  that  the  decree  made  in  the 
second  suit  is  of  a  more  complicated  kind  than 
would  be  pronounced  in  the  suit  which  it  is 
desired  shall  proceed,  and  that  there  may,  on 
that  account,  be  some  delay.  Smith  v.  Guy,  8* 
Coop.  C.  C.  289. 

Where  the  suit  in  which  there  has  been  no 
decree  so  far  differs  from  the  suit  in  which  the 
decree  has  been  pronounced,  that  something  may 
be  asked  for  in  that  suit  which  cannot  £  had 
under  the  decree  already  pronounced  in  the  other 
suit,  there  can  be  no  stay  of  proceedings.    Ih. 

The  real  question  is,  whether  the  party  desirous 
of  bringing  the  second  cause  to  a  hearing  can* 
get  all  that  he  wants  in  the  suit  in  which  there- 
has  been  a  decree,    lb. 

If  the  party,  desirous  of  bringing  the  second 
cause  to  a  hearing,  can  get  all  that  he  wants 
in  the  suit  in  which  there  has  been  a  decree, 
any  person  interested  has  a  right  to  come  to- 
the  court,  and  stay  the  proceedings  of  sodk 
party.    Ih, 

An  order  was  made  for  winding  up  an  abortive- 
company.  Afterwards  a  bill  was  filed  by  a  share- 
holder, on  behalf,  &c.,  against  the  directors,  com- 
plaining of  their  acts,  and  seeking  to  have  the 
accounts  taken,  to  make  them  responsible,  and  to 
have  the  deposits  returned.  The  court,  on  motion, 
stayed  the  proceedings  in  the  suit.  Parh^ry  v. 
Chadwiek,  12  Beav.  614  ;  19  L.  J.,  Ch.  562  ;  14 
Jur.  636. 

Although  different  suits  may  involve  the  same 
subject-matter  and  the  same  parties,  the  court 
will  not  decline  to  make  a  separate  decree  in  each 
suit,  unless  the  frame  of  the  two  suits,  and  the 
relative  position  of  the  parties  to  each,  be  the 
same.     Godfrey  v.  Maw,  1  Y.  &  Coll.  C.  O.  486. 

W.  P.  deposited  with  a  bank  as  security  for  a 
loan,  two  leases,  alleged  to  be  the  property  of 
H.  P.,  his  wife.  W.  P.  having  died,  an  action 
for  the  administration  of  his  personal  estate  was 
brought  against  his  personal  representative  by 
the  bank.  H.  P.  was  not  a  party  to  this  action. 
H.  P.  having  brought  an  action  against  the  bulk 
to  recover  the  leases  : — Held,  that  this  latter 
action  should  not  be  stayed  pending  the  adminis- 
tration action,  as  the  full  relief  claimed  by  the 
plaintiff  could  not  be  given  in  the  administra- 
tion action.  Parke  v.  UUter  Dank,  [1894]  2" 
Jr.  B.  662. 

Bes  Judieata.] — ^After  judgment  in  an  action 
the  plaintiff  commenced  another  action  substan* 
tially  for  the  same  cause  : — Held,  that  the  court 
would  consider  oadL  decide  wfaethes  any  real 
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diifereDoe  distingiuBhed  the  two  actions,  and  that 
proceedmgB  should  be  stayed  where  the  distinc- 
iioii  was  merely  oolourable.  Breen  y.  Cooper,  18 
W.  B.  630.  See  also  Beiehel  ▼.  Magrath  and 
loUowing  cases,  ante,  ooL  284. 

SlsstioiL]— When  a  plaintiff  saes  a  defendant 
lor  the  same  matter  in  two  oonrts  in  this  country, 
soeh  a  proceeding  is  primft  facie  yexatious,  and 
the  court  will  generally,  as  of  course,  put  the 
plaintijS  to  his  election,  and  stay  one  of  the  suits, 
jknd  the  same  principle  applies  where  one  of  the 
jctioDS  is  in  tiie  queen*s  courts  in  Scotland  or 
Ireland,  or  any  other  part  of  the  queen's  domi- 
nions. Under  the  present  practice  Dillon  (Lord) 
▼.  Ahara  (4  Yes.  357)  cannot  be  relied  on  as  an 
antiiority.  MeHonry  ▼.  Leufis,  52  L.  J.,  Ch. 
S25 ;  22  Ch.  D.  897 ;  47  L.  T.  549 ;  81  W.  R. 
305— 0.  A. 

Two  actions  were  brought,  one  by  A.,  a 
merchant  at  Ni4>ies,  against  B.,  the  other  by  B. 
sgsinst  A.,  for  allied  breaches  of  two  several 
eontzads  for  cargoes  of  timber  to  be  shipped  at 
Moolmein,  and  to  bedeliyered  at  Oenoa.  In 
the  first  action  A.  reoorered  judgment  for 
3,8012.  13s.  4d.,  and  on  the  14th  NoTember, 
1866,  the  amount  was  paid  to  his  attorney,  who 
carried  on  business  in  the  dty  of  London,  and 
<m  the  same  day  an  attachment  from  the  mayor's 
court  was  served  upon  AJb  attomqr  in  an  action 
faroD^t  in  that  court  at  the  suit  of  B.  for  the 
sune  cause  as  that  lor  which  the  action  of  B. 
jgsinst  A.  had  b^n  Inought.  The  court  ordered 
that  the  proceedings  in  the  action  be  stayed, 
unless  B.  elected  within  a  week  to  abandon  the 
proceedings  in  the  mayor's  court,  deeming  the 
proceedings  in  the  mayor's  court  to  be  unfounded 
and  vexatious.  Frith  ▼.  Ouppy,  86  L.  J.,  C.  P. 
45;  L.  R.  2  G.  P.  82;  12  Jur.  (MU5.)  1011 ;  15 
L.  T.  616 ;  16  W.  B.  280. 

Whsn  Belief  flf^^mHI  already  ^i^^tiyi^  in 
sastlwr  Aeti«n.] — ^An  action  in  which  relief  is 
claimed,  which  has  been  already  claimed  in 
another  action,  will  be  stayed  except  so  far  as  it 
daims  relief  not  included  in  the  former  action. 
Mnion  ▼.  Qiii4fh,  Aird,  In  re,  26  W.  B.  441— C.  A. 

An  action  having  been  brought  by  an'  assignee 
under  a  bill  of  sale,  his  title  being  founded  on 
a  notice  g^ven  under  it,  which,  being  objected  to 
as  invalid,  a  rule  to  enter  a  nonsuit  was  pending 
— sfterwaidB  he  brought  another  action  for  the 
same  goods,  but  founded  on  a  title  which  had 
sobsequentiy  arisen  (by  reason  of  the  bill  of 
■Je  having  become  absolute),  and,  the  defendant 
not  agreeing  to  a  stet  processus  in  the  former 
action  without  costs,  tne  court  allowed  both 
actions  to  proceed.  ManhaU  ▼.  Goadby,  11 
W.  n.  365. 

The  court  wiU  not  stay  proceedings  in  an 
action  of  libel,  on  the  ground  that  the  libel 
complained  ol  has  been  previously  made  the 
subject  of  an  unsuccessful  application  to  the 
oueen's  bench  for  a  criminal  information. 
WMey  ▼.  Cook,  4  B.  &  L.  702  ;  16  L.  J.,  Ex. 
225  ;  11  Jar.  877. 

On  the  trial  of  an  action  for  libel  in  the 
common  pleas,  to  which  a  justification  was 
pleaded,  the  plaintiffs  counsel,  after  his  reply, 
deeted  to  be  nonsuited.  The  plaintiff  then 
brought  an  action  in  the  queen's  bench  for 
the  same  libel,  and  on  the  13th  of  Januaiy 
delivered  a  declaration,  which  was  the  same  as 
in  the  first  action.  On  the  14th  of  Januaiy  the 
defendant's  costs  in  the  first  action  were  taxed ; 


on  the  2l8t  he  obtained  time  to  plead ;  on  the 
22nd  he  took  out  a  summons  to  stay  proceedings 
in  the  action  until  the  plaintiff  had  paid  the 
costs  of  the  first  action  and  given  security  for 
the  costs  of  the  second ;  on  the  24th  the  judge 
indorsed  the  summons  *'  No  order,  without  pre- 
judice to  any  application  to  the  court";  on  the 
30th  a  rule  in  similar  terms  was  served  upon  the 
plaintiiTs  attorney.  In  the  meantime  the  defen- 
dant had  pleaded,  his  plea  being  the  same  justifi- 
cation, and  issue  being  joined,  the  plaintiff,  on 
the  28th,  gave  notice  of  trial,  and  delivered  bri^ 
to  counsel  before  the  service  of  the  rule.  When 
the  plaintiff  commenced  the  first  action  he  was 
bankrupt,  and  his  discharge  had  been  suspended 
for  one  year  from  the  13th  of  May,  1862,  with 
protection  for  one  month.  The  court,  in  the 
exeroise  of  its  discretion,  made  the  rule  absolute 
for  staying  proceedings,  but  discharged  so  much 
of  it  as  rdated  to  security  for  costs.  Prowse  v. 
Loxdale,  8  B.  &  8.  896;  32  L.  J.,  Q.  B.  227; 
9  Jur.  (N.S.)  1236  ;  8  L.  T.  814 ;  11  W.  £.  643. 

The  tenant  for  life  under  a  settlement  having 
been  served  with  the  decree  made  in  a  suit  insti- 
tuted to  administer  the  trusts  of  the  settlement, 
and  to  which  he  had  not  been  made  a  party,  then 
filed  a  bill  fbr  the  same  purpose,  which  contained 
general  allegations  of  breaches  of  trust.  After- 
wards he  came  in  under  the  decree  and  attended 
all  the  proceedings  in  the  first  suit,  and,  at  the 
same  time,  continued  to  prosecute  his  own  suit. 
On  the  application  of  the  trustees  of  the  settie- 
ment,  who  wero  the  defendants  in  both  suits,  the 
court  stayed  all  proceedings  in  the  second  suit 
on  the  ground  tlutt  the  tenant  for  life  by  his 
conduct  had  adopted  the  decree  made  in  the  first 
suit,  and  had  not  sufficiently  charged  the  trustees 
with  wilful  default.  Aikew  v.  Woodheadt  28 
L.  T.  465  ;  21  W.  B.  573. 

Where,  in  an  action  for  work  and  labour,  the 
plaintiff  obtained  a  verdict,  but  the  court  granted 
a  new  trial,  on  the  ground  that  he  ought  to  have 
declared  specially,  and  he  thereupon,  without 
discontinumg  that  action,  brought  another  for 
the  same  cause,  declaring  specially ;  the  court 
stayed  the  proceedings  in  the  latter  action  until 
the  former  was  disposed  of.  Haigh  v.  Parti, 
16  M.  &  W.  144  ;  4  D.  &  L.  325  ;  16  L.  J.,  Ex. 
37. 

A  plaintiff  agreed  with  the  defendant  to  with- 
draw the  record  in  an  action  on  two  cheques, 
which  stood  ready  for  trial  in  the  exchequer, 
upon  the  terms  that  defendant  should  pay  the 
debt,  interest  and  costs,  on  or  before  a  certain 
day,  or  in  default  of  payment,  that  plaintiff 
should  be  at  liberty  to  sign  judgment,  and  that 
a  judge's  order  should  be  given  to  secure  pay- 
ment. The  exchequer  having  afterwards  set 
aside  the  order,  which  had  been  made  in  pur- 
suance of  the  above  agreement,  plaintiff  brought 
an  action  on  the  agreement  in  the  common 
pleas : — ^Held,  that  these  facts  formed  no  ground 
for  staying  the  proceedings  in  the  action  in  the 
common  pleas.  Wade  v.  Simeon,  3  D.  &  L.  27  ; 
1  C.  B.  610 ;  14  L.  J.,  C.  P.  188 ;  9  Jur.  472. 

A  rule  nisi  had  been  obtained  for  setting  aside 
a  fi.  fa.,  because  after  the  trial,  and  before  judg- 
ment, the  action  was  settled.  It  was  sworn,  in 
opposition  to  this  rule,  that  the  party  had  acted 
under  a  mistake,  and  had  been  imposed  upon. 
The  rule,  however,  was  made  absolute  ;  and,  an 
action  having  been  brought  upon  the  judgment, 
the  court  mtulc  a  rule  absolute  for  staying  the 
proceedings  in  the  action  commenced  on  similar 
affidavits ;   but,    as   the  setting   aside  of   the 
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judgment  was  not  inclnded  in  the  first  rule,  the 
rule  was  made  absolute  without  costs.  Philpot  v. 
Thompson,  2  D.  &  Ji.  18  ;  13  L.  J.,  Q,  B.  231  ; 
8  Jur.  647. 

The  court  will  not  stay  proceedings  in  an 
action  by  the  assignee  of  an  insolvent  debtor,  on 
the  ground  that  an  action  brought  by  the  insolvent 
for  the  identical  cause,  has  been  referred  by  order 
of  nisi  prius  to  an  arbitrator,  and  the  reference 
is  still  pending.  SturgU  v.  Cv/rzon  (JJorS)^  7 
Ex.  17  :  21  L.  J.,  Ex.  38. 

A  defendant,  after  a  decree  to  account,  though 
called  an  actor  in  the  suit,  yet  is  not  prevented 
becoming  plaintiff  in  another  suit  for  the  same 
matter.  Bay  ley  v.  EdwarcU^  3  Swanst.  703  ;  19 
R.  R.  289. 

Motion  in  a  suit,  in  which  no  decree  had  been 
obtained,,  to  stay  further  proceedings  in  a  suit  in 
which  a  decree  had  been  obtained,  refused,  there 
being  no  misconduct  or  other  special  circum- 
stances to  ind uce  the  court  to  interfere.  M^Mardy 
v.  HUchcoch,  12  Jur.  781. 

Stay  of  Action  pending  Administration  Ae- 
tion.] — C,  being  executor  of  L.,  mortgaged 
certain  hereditaments,  which  had  formed  part  of 
the  estate  of  the  deceased.  The  plaintin,  who 
became  mortgagee,  afterwards  sued  to  recover 
possession  of  them  from  her  lessees  on  the 
ground  of  a  forfeiture  for  nonpayment  of  rent, 
C.  obtained  leave  to  defend  the  action  as  land- 
lord. A  suit  had  been  instituted  by  G.  in  the 
chancery  division  to  administer  the  estate  of 
L.,  and  an  inquiry  had  been  directed  as  to  the 
mortgage.  An  order  was  obtained  by  C.  staying 
the  proceedings  in  the  action  for  the  recovery  of 
the  hereditaments  until  the  proceedings  in  the 
chancery  division  should  have  conSuded: — 
Held,  that  the  order  was  bad,  and  must  be  set 
aside.  Orowle  v.  Russell,  48  L.  J.,  0.  P.  76 ; 
4  C.  P.  D.  186 ;  39  L.  T.  320 ;  27  W.  R.  84— 
C.  A. 

A  creditor  issued  a  writ  for  the  administration 
of  the  personal  estate  of  S.,  and  subsequently 
obtained  leave  to  amend  his  writ  so  as  to  include 
the  read  estate.  Before  any  further  steps  were 
taken  the  executors  of  S.  filed  a  writ  and 
obtained  a  full  administration  decree,  and  then 
applied  for  the  stay  of  proceedings  in  the 
creditor's  action  : —  Held,  that  the  creditor's 
action  must  be  stayed,  and  that  the  plaintiff  in 
the  executors'  action  was  entitled  to  the  conduct 
of  the  administration.  Smith,  In  re,  Mc Murray 
V.  Mathew,  33  L.  T.  804. 

An  action  having  been  brought  in  the  common 
pleas  division  against  the  defendant  as  executor 
de  son  tort  of  B.,  deceased,  the  defendant 
obtained  letters  of  administration  to  B.,  and 
then  issued  a  writ  in  the  chancery  division  for 
administration  of  the  real  and  personal  estate  of 
the  deceased,  and  before  obtaining  a  decree  the 
defendant  moved  the  common  pleas  division  for 
an  order  to  restrain  the  plaintiff's  action,  and 
obtained  an  order  staying  the  proceedings  pending 
the  administration  suit : — Held,  that  the  court 
had  no  jurisdiction  to  restrain  the  plaintiffs 
action,  as  no  decree  for  administration  had  been 
obtained.  Siggins  v.  Browne^  16  L.  R.  Ir.  173 
^C.  A. 

Action  in  Forma  Pauperis.]  — A  plaintiff 
brought  an  action  for  work,  but  failed  to  prove 
that  any  work  was  actually  done  ;  he  neverthe- 
less obtained  a  verdict,  which  the  court  after- 
'wards  set  aside,  directing  a  nonsuit  to  be  entered 


He  then  commenced  a  fresh  action  for  the  same 
cause,  suing  in  form&  pauperis,  and  declaring 
upon  a  special  contract.  The  court  stayed  the 
proceedings  in  the  latter  action  until  the  former 
should  be  disposed  of.  Haigh  y.  Paris,  16- 
M.  &  W.  144  ;  4  D.  &  L.  326  ;  16  L.  J.,  Ex.  87. 

Proceedings  stayed  until  payment  of  costs  of 
former  suit  by  same  party  suing  in  formft 
pauperis  in  cases  only  of  great  vexation.  WiU^ 
V.  Hohson,  2  Yes.  &  B.  112. 

Application  by  Party  Working  Vine  nnder 
Licence — ^eotment.]  — ^An  individual  workings 
mine  under  a  licence  giving  no  interest  in  land, 
moved  to  stay  proceedings  in  an  ejectment  which 
had  been  commenced  against  him,  but  the  court- 
refused  the  rule.  Doe  d.  Johns  v.  Roe,  W.  W.  &  D. 
66  ;  IJur.  161. 

Kode  of  Application  for.] — ^A  plaintiff  had 
sued  the  defendant  for  negligence,  per  quod  tiie- 
plaintiff  became  liable  for  certain  sums,  and  lost 
the  custom  of  A.  The  cause  was  referred  under 
an  order  of  nisi  prius,  by  which  the  plaintiff  was 
precluded  from  bringing  any  new  action.  The 
arbitrator  made  an  award  in  favour  of  the 
plaintiff,  who  nevertheless  sued  the  defendant 
again,  the  new  declaration  differing  from  the  old 
one  in  stating  that  the  plaintiff  had  paid  the 
money  he  before  alleged  himself  liable  to  pay, 
and  had  lost  the  custom  of  D.,  £.,  and  F. : — Held, 
that  the  court  could  not  stay  proceedings  on  a 
summary  application.  Dica^  v.  Jay,  6  Bing.  619 ; 
4  M.  &  P.  285  ;  8  L.  J.  (O.B.)  C.  P.  210. 

Motion  by  a  defendant,  before  decree,  to- 
restrain  a  co-defendant  from  prosecuting  an 
action,  or  to  stay  all  proceedings  in  the  suit 
on  an  affidavit  that  the  relief  sought  by  the 
bill  and  by  the  action,  was  identical.  Refused, 
with  costs.  Russell  v.  X.  C.  ^  D.  Ry,,  4  Oiff. 
403  ;  2  N.  R.  507. 

A  creditor  who  has  obtained  an  administration 
decree  in  the  Lancaster  palatine  court,  has  no- 
locus  standi  to  move  to  stay  proceedings  under 
another  decree  subsequently  obtained  in  a  suit 
in  the  high  court  of  chancery,  to  which  he  is 
not  a  party,  and  in  which  he  has  not  proved  his 
debt.  Bradley  v.  Stelfox,  Totes,  In  rtf,  I  N.  B. 
221— L.C. 

Infants.] — Court  will  not,  on  motion,  stay 
proceedings  on  one  of  the  two  bills  for  the  same 
purpose,  unless  both  are  brought  by  the  same 
pei'son,  or  on  behalf  of  an  infant.  Gage  y. 
Bulkeley,  AmbL  103  ;  1  Ves.  544. 

Two  suits  had  been  instituted  on  behalf  of 
infants  for  the  same  purpose,  and  a  decree  had 
been  obtained  in  the  second.  Upon  motion  to 
stay  the  first  suit,  the  court  ordered  it  to  be 
stayed,  giving  liberty  to  the  next  friend  in  the 
second  to  apply  for  the  conduct  of  the  first.. 
Kenyon  v.  Kenyon,  35  Beav.  300. 

Two  suits  were  instituted  in  behalf  of  infants,, 
against  trustees  for  administration,  the  first  by 
a  stranger  to  the  infants,  and  the  second  by  their 
father,  as  next  friend.  The  second  bill  stated 
that  the  object  of  the  first  was  to  stave  off 
inquiries  from  a  defaulting  trustee,  and  prayed, 
relief  against  him  in  respect  of  the  breaches  of 
trust,  and  it  was  charged  in  affidavits,  and  not 
denied,  that  the  next  friend  in  the  first  suit  waa 
falsely  described,  and  was  a  friend  of  the 
defaulting  trustee.  The  court  ordei-ed  the  first 
suit  to  be  stayed.  Virtue  v.  Miller,  19  W.  R. 
406. 
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L  Aetiont  Commenred  or  Proseeuted  without 

AutJiority. 

AetioB  brought  by  Solicitor  without  Autho- 
xltj.] — ^Where  a  solicitor  has  commenced  an 
action  in  the  name  of  a  plaintifE  without  autho- 
ritj,  the  proper  course  is  for  the  plaintiff  to 
serre  notice  of  motion  on  the  defenoant,  as  well 
as  on  the  solicitor,  that  the  action  may  be  dis^ 
missed,  and  that  the  solicitor  may  pay  the  costs 
of  the  plaintifE  as  between  solicitor  and  client, 
and  the  costs  of  the  defendant  as  between  party 
and  party.  In  cases  where  no  rule  of  practice 
is  kid  down  by  the  new  orders,  and  there  is  a 
Tariance  in  the  old  practice  of  the  chancery  and 
conmion  law  courts,  that  practice  is  to  prevail 
which  is  considered  by  the  court  most  conve- 
nient Newbiggin-hy-the-Sea  Oas  Co,  v.  Arm- 
ttrong,  49  L.  J.,  Ch.  231 ;  13  Ch.  D.  310  ;  41 
L  T.  637 ;  28  W.  K.  217— C.  A. 

The  name  of  a  plaintiff  having  been  inserted 
on  the  record  without  his  knowledge,  consent 
or  authority,  on  motion  by  the  defendants  to 
dismiss  for  want  of  prosecution,  and  on  motion 
by  the  plaintiff  to  have  his  name  struck  out 
from  the  record: — ^Held,  that  the  solicitors  to 
the  record  who  had  purported  to  act  for  the 
said  plaintiff  were  liable  to  pay  his  costs  of  the 
niotion  as  between  solicitor  and  client,  and  also 
to  pay  the  costs  of  the  defendants  of  the  action 
and  all  the  motions  therein.  Nurte  v.  Dumford^ 
49  L.  J.,  Ch.  229  ;  13  Ch.  D.  764  ;  41  L.  T.  611 ; 
28  W.  R.  145. 

The  form  of  order  in  Dundas  y.  Dutens  (1  Yes. 
196)  not  followed.  The  practice  of  common  law 
as  hud  down  in  Beynoldt  v.  Howell  (L.  R.  8 
Q.  B.  398)  foUowed.    Ih. 

When  an  attorney  brings  an  action  without 
the  authority  of  the  plaintiff,  the  plaintiff  is 
entitled  to  have  the  proceedings  stayed  without 
payment  of  costs.  Reynoldi  v.  HotceU^  42  L.  J., 
Q.  B.  181 ;  L.  B.  8  Q.  B.  398  ;  29  L.  T.  208  ;  22 
W.  R.  18. 

Where  a  person  is  made  a  plaintiff  in  an  action 
without  proper  authority,  and  orders  have  been, 
without  his  knowledge,  made  against  him,  under 
which  he  is  liable  to  pay  costs  to  the  defendant, 
the  proper  order  to  make  is  to  stay  all  proceed- 
ings in  the  name  of  the  person  in  question, 
and  all  proceedings  against  him  in  the  action 
since  he  was  added  as  a  plaintiff,  and  to  direct 
his  name  to  be  struck  out  for  the  purpose  of 
future  proceedings;  the  solicitor  who  wrongly 
made  him  a  party  must  pay  all  his  costs,  and  all 
the  costs  which  he  has  been  ordered  to  pay,  and 
also  all  the  defendant's  costs,  the  costs  of  the 
person  wrongly  made  plaintiff  as  between 
solicitor  and  client,  and  the  costs  of  the  defen- 
dant as  between  party  and  party,  and  in  such 
costs  most  be  included  the  costs  of  the  application 
to  be  relieved  from  the  consequences  of  the 
misjoinder.  The  rule  laid  down  in  JReynoldi  v. 
HmoeU  (42  L.  J.,  Q.  B.  181 ;  L.  R.  8  Q.  B.  398), 
and  adopted  in  Nurse  v.  Dumford  (49  L.  J., 
Ch.  229  ;  13  Ch.  D.  764),  and  Ntnobiggin-hy-the- 
Sea  Ooi  Ca.  v.  Arm  strong  (49  L.  J.,  Ch.  231  ; 
18  Ch.  D.  310),  applied.  Frickery.  VanGruUen, 
65  L.  J.,  Ch.  823  ;  [1896]  2  Ch.  649  ;  75  L.  T.  117 ; 
45  W.  R.  53— C.  A. 

The  rule  that  proceedings  taken  by  a  solicitor 
without  proper  authority  will  be  annulled  with 
costs,  to  be  paid  by  him,  does  not  apply  unless 
be  was  aware  of  the  circumstances  which  invali- 
dated his  authority ;  and  notice  from  the  other 
side  is  not  sufficient  to  fix  him  with  knowledge, 


if  he  had  good  reason  to  suppose  that  the  facts 
stated  in  the  notice  were  not  true.  Thomas  v. 
Fifdayson^  19  W.  R.  255.    See  also  SOLICITOK. 

Jurisdiotion.] — The  ground  on  which  the  court 
in  a  proceeding,  before  itself  will  stay  proceed- 
ings in  an  action  instituted  without  authority  in 
the  name  of  a  third  party  is  that  it  has  jurisdic- 
tion to  prevent  an  abuse  of  its  own  'process. 
London  and  Btachwall  By.  y.  Cross^  55  L.  J., 
Ch.  313 ;  31  Ch.  D.  354 ;  54  L.  T.  309 ;  34 
W.  R.  201— C.  A. 

Who  made  Party  to  Application.] — On  an 
application  by  a  defendant  to  stay  proceedings, 
on  the  ground  that  the  plaintiff's  attorney  is 
going  on  with  the  suit  contrary  to  the  express 
direction  of  his  client,  thejilaintiff  should:  be 
made  a  party  to  the  rule.  Thatcher  Y.AguUar, 
n  Ex.  436 ;  4  W.  R.  149.  See  also  Newkiggin- 
byrthe-Sea  Gas  Co.  y.  Armstrong^  supra. 

At  what  Period  made.] — In  an  action  for  calls, 
after  the  cause  had  been  set  down  for  trial  and 
made  a  remanet,  the  defendant  applied  to  set  . 
aside  the  proceedings,  upon  the  ground  that  the 
company  wbs  virtually  extinct,  and  that  the 
parties  who  had  instituted  the  action  had  no 
authority  to  do  so: — Held,  that  the  application 
was  too  late,  it  appearing  that  the  defendant  had 
known  all  the  facts  for  a  long  time.  Thames 
Maven  Dock  and  By.  v.  Mall^  5  Man.  &  G.  274  ; 
6  Scott  (N.B.)  342  ;  3  RaUw.  Cas.  441  ;  7  Jur. 
238. 

Action  oommenced  under  Void  Power  of 
Attorney.] — ^An  application  by  a  defendant  to 
stay  the  proceedings  in  an  action,  was  supported 
by  an  affidavit  of  some  of  the  plaintifb,  dis- 
avowing the  action  and  stating  tluit  it  had  been  . 
brought  in  their  names  under  a  power  of  attorney 
contained  in  a  deed  which  was  void  for  usury  : —  , 
The  court  refused  to  stay  the  proceedings.  Tubb 
v.  Dodd,  2  L.  M.  &  P.  97. 

By  Wife  on  Settlement  without  Trustee.] — ^An 
action  was  brought  by  a  wife  against  her  hus- 
band, on  a  settlement  deed,  in  the  name  of  the 
trustee.  The  court  refused  on  the  application 
of  the  husband  to  set  aside  the  proc^dings  on 
the  ground  that  the  action  was  brought  without 
the  authority  of  the  trustee,  it  appearing  that 
an  application  had  been  made  to  the  trustee,  to 
consent  to  her  name  being  used,  and  an  indem- 
nity against  costs  offered  to  her,  which  she  had 
refused  without  assigning  any  reason.  Auster  y. . 
Holland,  3  D.  &  L.  740  ;  1  B.  C.  Rep.  104  ;  15 
L.  X,  Q.  B.  229  ;  10  Jur.  786. 

Aotion  by  Assignor  of  Debt.] — ^A.  assigned  to 
B.,  by  way  of  security  for  a  loan  of  10,000/.,  two 
sums  of  5,000Z.  each,  due  from  C.  to  A.  under 
several  deeds,  and  afterwards  brought  an  action 
against  C.  upon  those  deeds : — The  court  refused 
to  stay  proceedings  in  the  action  at  the  instance  . 
of  B.  and  C,  and  suggested  that  the  proper  course 
was  to  apply  after  judgment  to  stay  execution. 
Sejfpings  v.  Nokes,  2  C.  B.  292. 

Plaintiff  a  Trustee  for  Another.]  —  Though  . 
after  the  recovery  of  a  verdict  the  effect  will  be 
only  to  make  the  plaintiff  a  trustee  for  another  • 
person  for  half  the  amount  recovered,  the  court 
will  not  stay  the  proceedings  in  an  action  against 
him  on  the  payment  of  the  half  of  the  sum  . 
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■oaght  to  be  reooyered,  bat  will  leaTe  the  defen- 
dant to  his  lemedj  in  equity.  Btirlaw  ▼.  Leedt, 
6N.  *  M.  426 ;  1  H.  4c  W.  479. 


i.  F\or  Irr«gularUif, 
L  When  Application  shoold  be  made. 

Within  SeMonaUe  Time.]— An  iq>pUcation  to 
set  aside  proceedings  for  irr^golari^  most  be 
made  within  a  reasonable  time  after  the  irregn- 
laritj  occors ;  and  therefore,  where  a  defendant 
saffmd  two  terms  to  elapse  before  applying  for 
a  role  on  the  matter  to  review  his  taxation  of 
costs,  the  court  refused  to  grant  him  the  mle. 
Claridge  ▼.  M'Kenxi^  2  D.  (K.8.)  898  ;  6  Scott 
(K.B.)  171 ;  5  Man.  &  G.  251  ;  12  L.  J.,  G.  P. 
131  ;  7  Jar.  829.  8.  P.,  Chaffer*  y.  Hunter^  1 
W.  R.  166. 

This  rule  applies  as  well  to  prisoners  as  to  other 

e arsons.  Ih,  S.  P.,  Primroie  y.  BadMy,  2 
.  P.  C.  350  ;  2  0.  &  M.  468  ;  4  Tyr.  370. 

If  a  defendant  oondacts  his  cause  in  person  it 
is  no  reason  for  dday  in  moying  to  set  aside  pro- 
ceedings for  inegularity.  Ckrrey  y  Bou^ker,  9 
D.  P.  C.  523. 

Assignees  of  a  bankrupt  seeking  to  set  aside  a 
judgment  against  him  for  inegnlarity,  must  oome 
within  the  same  time  after  their  appointment  as 
the  bankrupt  must  haye  done  aner  he  has  had 
notice  of  the  irregularity.  Aleoeh  y.  StUeliffe, 
2  B.  0.  Bep.  818  ;  16  L.  J.,  Q.  B.  129  ;  11  Jar. 
126. 

If  an  application  is  made  to  a  judge  to  set 
aside  proceedings  on  the  ground  of  irregularity, 
the  question,  whether  or  not  the  application  is 
made  in  time,  is  entirely  in  his  discretion,  and 
the  court  will  not  review  his  decision  in  this 
respect.  Lane  v.  ^'ewman^  1  B.  G.  Bep.  93 ;  10 
Jur.  925. 

The  law  is  the  same,  whether  the  judge  refused 
or  granted  the  application.    lb. 

Where  a  judgment  was  irreffularly  signed,  and 
execution  levi^  on  the  9th  March : — Held,  too 
late  to  apply  to  set  aside  the  judgment  on  the 
28th  April  following,  either  at  the  instance  of 
the  defendant  himself  or  of  his  assignees,  he 
having  subsequently  become  bankrupt,  although 
the  latter  were  not  aware  until  the  7th  April 
of  the  irregularity  existing  in  the  judgment. 
WeetUm  v.  Oareia,  2  D.  (na)  64 ;  7  Jur. 
130. 

Application  may  be  made  to  set  aside  a  judg- 
ment for  irregularity  the  day  after  serving  notice 
of  executing  a  writ  of  inquiry.  Amo£  v.  Smith, 
7  D.  P.  C.  866. 

Where  there  is  an  irregularity  in  any  proceed- 
ing had  in  vacation,  and  there  is  time  In  the 
coarse  of  that  vacation  to  apply  to  a  judge,  it  is 
imperative  upon  the  party  complaining  to  do  so ; 
and  he  cannot  move  to  set  aside  the  proceedings 
till  the  first  four  days  of  the  next  term,  though 
there  has  been  no  intermediate  step  takcu.  &af 
V.  TuUoeh,  2  D.  P.  C.  47  ;  3  Tyr.  678 ;  1  G.  4c  M. 
531 ;  2  L.  J.,  Ex.  233. 

But  an  application  to  set  aside  an  interlocutory 
judgment  for  irregularity,  after  notice  to  execute 
a  writ  of  inquiry  on  the  4th  of  November,  will 
be  too  late  on  the  12th.  SeoU  v.  dogger,  3  D.  P.  G. 
212. 

Judgment  for  want  of  a  plea  was  signed  on 
the  17th  April,  and  a  summons  was  taken  out 
for  setting  it  aside,  which  was  dischaiiged  on  the 
23rd,  execution  issued  on  the  27th,  and  on  the 
28th  defendant  moved  the  court  to  set  aside  the 


judgment  for  irr^nlarity  :  —Held,  that  the  appli- 
cation was  too  late.  Shield  v.  Quieh,  8  M.  &  W. 
289  ;  9  D.  P.  G.  761 ;  10  L.  J.,  Ex,  270. 

When  a  defendant  was  wrongfully  arrested 
under  a  ca.  sa.  on  the  14th  of  August,  and  the 
application  for  his  discharge  was  not  made 
until  the  11th  of  December  : — Held,  not  too  late. 
Hodga  v.  CaUaghan,  2  G.  B.  (VJB.)  306  ;  26  L.  J., 
G.  P.  171  ;  3  Jur.  (V.B.)  369. 

Beflm  flartiMT  8tep  taken.] — ^A  party  may  apply 
to  set  aside  proceedings  for  irregularity  at  any 
time  before  the  irregolar  party  has  taken  a  further 
step,  if  the  latter  has  not  by  the  delay  of  the 
former  been  induced  to  place  himself  in  a  worse 
situation  than  he  would  have  been  in  if  the  otiier 
had  come  earlier.  Band  v.  Bamee,  6  Taunt.  5 ; 
1  Marsh.  403. 


it  Grounds  of  Application  should  be  Stated. 

It  is  not  necessary,  in  a  mle  nisi  to  set  aside 
proceedings  for  irregularity,  to  specify  t^e  grounds 
of  irregularity  on  which  the  party  relies.  Bennie 
V.  Brmee,  3  B.  *  L.  946 ;  9  Jur.  597. 

Where  a  party  moves  to  set  aside  proceedings 
on  the  ground  of  irregularity,  he  should  point  out 
the  first  irregularity.  Mardwieie  v.  Wardie,  2 
B.  G.  Bep.  17  ;  4  D.  4c  L.  739. 

But  it  is  not  necessary  to  use  the  term  **  inegu- 
larity.'*   Bdrvey  v.  Bennett,  2  Ghit.  238. 

A  party  must  state  at  once  aU  the  grounds  of 
hisapplication.    AmnL,  1  Ghit.  126. 

When  a  rule  is  drawn  up  for  setting  aside  a 
judgment  for  irregularity,  an  objection  that  it  was 
siffned  against  good  faith  cannot  be  entertained 
(though  the  rate  was  moved  on  that  ground),  that 
not  being  an  irregularity.  Smith  v.  dirk,  2 
D.P.G.218. 

lit  Imposition  of  Terms. 

Of  bxiagiag  as  AotioB.]— The  application  for 
setting  aside  a  judgment  as  agamst  good  faith  is 
ex  debito  justitdaa,  and  the  court  will  not  impose 
on  the  defendant,  as  a  condition  for  setting  it 
aside,  that  he  should  faring  no  action.  Cdsh  v. 
WaU,  1  B.  ^  Ad.  375. 

On  an  application  to  set  aside  judgment  and 
execution  for  irregularity,  on  the  alleged  ground 
that  the  judgment  had  been  signed  pemlinga 
summons  for  time  to  plead,  which  summons  the 
plaintiffs  attorney  denied  having  reoeived,  the 
judge  made  an  order  setting  aside  the  judgment 
and  execution,  without  costs,  but  not  embodying 
any  decision  as  to  the  irregularity ;  and  he  added 
a  oirection,  that  the  defendant  should  faring  do 
action.  The  defendant  protested  against  this 
addition,  but  served  the  order  upon  the  sherifE, 
who  thereupon  gave  up  the  goods ; — ^Held,  that 
defendant,  having  thus  far  availed  himself  of  the 
order,  could  not  apply  to  rescind  that  part  which 
forbade  bringing  an  action.  Pearoe  v.  ChavHn, 
9  Q.  B.  802  ;  16  L.  J.,  Q.  B.  49. 

When,  execution  having  been  issued  premar 
turely,  the  defendant  has  applied  to  a  judge  to 
set  the  same  aside,  with  oosts,  the  judge  may,  ob 
granting  such  application,  impose  the  terms  that 
no  action  be  brought,  and  the  court  will  not  after- 
wards review  the  exeroise  of  sndi  discretionaiy 
power  by  rescinding  that  portion  of  the  judge^s 
order,  which  imposes  those  terms,  although  the 
order  has  not  been  drawn  up  or  acted  on  by  the 
defendant.    BaHlett  v.  Stintm,  35  L.  J.,  G.  P 
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138 ;  L.  B.  1  C.  P.  488  ;  12  Jar.  (NJl.)  348  ;  14 
L.  T.  287 ;  14  W.  R.  614. 

Where  a  jadgment  and  execution  are  set  aside 
lor  irregnlarity,  the  court  has  no  power  to  impose 
the  tenn  on  the  defendant,  that  he  should 
hrmg  no  action.     Adlam  ▼.  Noble^  9  D.  P.  C. 


If  the  term  of  bringing  no  action  is  not  imposed 
by  the  court  at  the  time  of  disposing  of  the  rule 
for  setting  aside  the  irr^ular  proceedings,  the 
suocessfnl  party  cannot  be  restrained  from 
bringing  an  action  in  respect  of  the  irregu- 
larity.   Attwood  y.  Greemoood,  7  D.  P.  G.  534. 

If  a  judge  discharges  a  person,  who  has  been 
■anested,  out  of  custody,  under  an  order,  on  his 
undertaking  to  bring  no  action,  and  he  after- 
mrds  commences  one  in  disobedience  of  such 
order,  the  court  will  not  interfere  to  set  aside  the 
proceedings  until  the  order  is  made  a  rule  of  court. 
Jlamemn  y.  Maper,  8  Moore,  65,  n. 

FarteBAiiM  cf  Tanu  a  OoBditUm  Proeedent] 
—If  the  court  directs  any  proceedings  to  be  set 
ande  on  terms,  the  terms  are  a  condition  prece- 
dent, and  till  performance  of  the  terms  the  pio- 
eeedings  stand,  and  the  plaintiff  may  pursue  them 
without  application  to  the  court.  Doddey  ▼. 
HamOUm,  6  Taunt.  1 ;  14  R.  B.  695. 


\y,  Waiyer. 

If  a  party  lies  by  after  an  irregularity  in  the 
prooeealngs,  and  knowingly  permits  the  other 
party  to  take  a  further  step  in  the  cause  before 
Ae  mores  to  take  adyantage  of  the  irregularity, 
it  is  as  much  a  waiver  of  the  irr^ularity  as 
taking  a  step  himself.  Oaire  t.  Soodman,  2 
8mit^  391. 

There  can  be  no  waiyer  unless  with  a  know- 
ledge of  the  irregularity.  Qw  y.  Tulloek,  2  D.  P.  C. 
47;  31^.578;  1  0.  &  M.  531 ;  2  L.  J.,  Ex.  233. 

An  irregularity  is  not  waiyed  by  agreeing  to 
terms  where  the  party  is  under  a  misapprehen* 
-siou  occasioned  hy  the  mistake  of  a  indge  in 
point  of  law.  Whalley  y.  Bamet,  1  D.  P.  C. 
•607. 

y.  Other  Matters. 

Xieut  tar  Imin^laritj.] — Irregularities  in 
prutice  are  not  excused  from  liability  to  costs 
•on  the  ground  that  the  party  has  been  misled  by 
Impay's  Practice  or  other  unauthorised  publica- 
tions. Crew  y.  AttuHtodf  7  Taunt.  70  ;  2  Marsh. 
337.  And  see  Zear  y.  Heath,  I  Mush.  19 ;  5 
Taunt  201 ;  14  B.  B.  739. 

Order  that  Plalntiif  sigiL  Judgmant.]  —  The 

'Court  will  not  grant  a  rule  authorising  a  plaintiff 

to  sign  judgment  for  irregularity,  but  mSl  leaye 

him  to  take  that  step  at  his  own  peril.    Tjfnne  y. 

FaM2maa,2Tyr.  492. 

Hailar  AppUeation  at  Chamben.]-— Where  a 
•defendant  applied  to  a  judge  in  vacation  to  set 
aside  the  pluntiff's  execution  for  irregularity  on 
a  ground  which  the  judge  oyerruled,  the  d^en- 
•dant  haying  brought  a  writ  of  error  before  final 
judgment  signed,  but  not  haying  communicated 
that  fact  to  the  judge,  afterwards  applied  to  the 
court  to  set  aside  the  execution,  on  the  ground 
that  he  had  before  brought  a  writ  of  error : — 
Held,  that,  this  fact  not  haying  been  conmiuni- 
"Cated  to  the  judge  on  the  former  application  to 
him  the  defendant  was  now  too  late  to  take 


advantage  of  the  irregularity.  Tkorpe  y.  Beer,  1 
Chit.  124  ;  2  B.  &  Aid.  373. 

When  an  application  to  set  aside  proceedings 
for  irregularity  primA  &cie  is  too  late,  but  the 
defenduit  means  to  rely  upon  the  fact  of  a 
similar  application  having  been  made  at  chambers 
within  ttie  proper  time,  the  rule  should  be  drawn 
up  on  reading  the  order  of  the  judge,  or  upon  an 
affidavit  of  the  fact.  Shugan  v.  Qmeannon,  7 
D.  P.  C.  891 ;  5  M.  &  W.  30 ;  8  L.  J.,  Ex.  159. 

AffldaTit  —  Judgment  aigned.] — In  order  to 
set  aside  judgment  for  irregularity,  it  must 
distinctly  appear  by  affidavit  that  judgment  has 
been  signeo.  CUueer  v.  Drayton^  8  D.  P.  G. 
184. 

Xisdeaeriptioa.]— -The  plaintiff  in  the 

bill  was  described  as  8.  P.,  of ,  spinster. 

After  the  defendant  had  filed  his  answer  he 
discovered  that  the  plaintiff  was  married.  On  a 
motion  by  the  defendant  to  have  the  bill  taken 
off  the  file  for  irregularity,  the  court  ordered  the 
proceedings  in  the  cause  to  be  stayed  until 
further  oider,  the  defendant  producing  an  affi- 
davit that  the  fact  of  the  plaintiff*s  marriage 
was  not  ,known  to  him  at  the  time  he  filed  his 
answer. '  Pyke  v.  Haleambe,  9  Jur.  368. 

j.  Untii  Payment  qf  Costs. 

Of  Formsr  Aotion.] — ^It  is  only  in  ejectment 
that  the  court  ordinarily  interferes  to  stop  a 
second  action  till  the  costs  doe  from  the  plaintiff 
in  a  former  action  for  the  same  matter  have  been 
paid ;  but  the  court  might  interfere  in  a  second 
action  of  trespass,  if  it  appeared  to  have  been 
brought  vexatiously  and  oppressively.  Dantere 
v.  Morgan,  17  C.  B.  530 ;  26  L.  J.,  C.  P.  144. 

When  a  plaintiff  has  failed  in  one  action  and 
brings  another  action  against  the  same  party  or 
some  one  identified  in  interest  with  him  for  the 
same  or  what  is  substantially  the  same  cause  of 
action,  the  court  will  stay  proceedings  in  the 
second  till  the  costs  of  the  first  are  paid,  unless 
it  is  shewn  that  theplaintiff  has  a  real  probable 
cause  of  action.  Cohhett  v.  Warner,  8  B.  &  B. 
21 ;  36  L.  J.,  Q.  B.  94  ;  L.  B.  2  Q.  B.  108 ;  16 
L.  T.  150  ;  1 5  W.  B.  403.  S.  P.,  DeitU  v.  Gorman, 
4  L.  B.  Ir.  356. 

If  A.  brings  an  action  for  money  had  and 
received  against  B.  and  others,  and  is  nonsuited, 
and  brings  another  action,  being  in  form  an 
action  on  the  case,  but  proceeding  on  the  same 
alleged  causes  of  action  against  B.,  and  pre- 
viously to  commencing  the  second  action  A.*s 
attorney  has  told  B.'s  attorney  that  unless  B. 
will  forego  his  costs  arising  on  the  nonsuit  in  the 
former  action  A.  will  commence  the  second 
action,  this  is  such  evidence  of  oppression  and 
vexatious  conduct  as  will  induce  the  court  to 
grant  a  stay  of  proceedings  in  the  second  action 
until  the  payment  of  B.*s  costs  of  the  first. 
Clark  v.  Dixon,  4  Jur.  (K.S.)  715. 

The  court  refused  to  stay  proceedings  in  a  qui 
tam  action  till  the  costs  of  a  non  pros,  in  a 
fonner  action  by  a  different  plaintiff  were  paid. 
JSkglUh  v.  Cow,  Ck>wp.  322. 

A  bill  for  an  account  of  the  personal  estate  of 
W.  J.,  an  intestate,  was  filed  oy  the  legal  per- 
sonal representative  of  E.  B.  against  the  personal 
representatives  of  the  deceased  administrators  of 
W.  J.,  alleging  that  the  administrators  of  W.  J. 
had  got  in  the  greater  part  of  the  estate,  and 
that  E.  B.  was  the  sole  next  of  kin.    The  suit 
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was  revived  in  1877  by  M.,  a  subsequent  personal 
representative  of  E.  B.,  against  X.  and  T.,  as 
representatives  of  one  of  the  administrators,  and 
Z.,  as  representative  of  the  others,  and  was 
ultimately  dismissed  in  1880  with  costs  as  against 
all  three  defendants  on  the  g^und  that  the  title 
of  £.  B.  as  next  of  kin  was  not  proved.  After 
this  M.  took  out  administration  de  bonis  non  to 
W.  J.,  and  brought  his  action  as  such  adminis- 
trator against  Z.  for  an  account  of  the  personal 
estate  of  W.  J.,  received  by  the  administrators 
whom  Z.  represented : — Held,  that,  although  M. 
formerly  sued  as  personal  representative  of  E.  B., 
and  now  sued  as  personal  representative  of  W.  J., 
the  action  was  in  substance  a  second  proceeding 
for  the  same  matter  under  the  same  alleged  title, 
and  that  proceedings  must  be  stayed  until  the 
costs  of  the  old  suit  had  been  paid.  Martin  v. 
Beauchamp  (^EarV)  53  L.  J.,  Ch.  1150  :  25  Ch.  D. 
12  :  49  L.  T.  334  ;  32  W.  R.  17— C.  A. 

Where  a  plaintiff,  having  failed  in  one  action, 
brings  a  second  action  for  the  same  cause  of 
action,  the  second  action  must  be  stayed  until 
the  costs  in  the  first  have  been  paid.  And  this 
is  the  rule  in  Ireland,  as  in  England.  Martin  v. 
Beauchamp  (^Earl)  (25  Ch.  D.  12)  approved. 
M'Cahe  v.  Bank  of  Ireland,  59  L.  J.,  P.  C.  18  ; 
14  App.  Cas.  413  ;  61  L.  T.  416  ;  38  W.  R.  .257— 
H.  L.  (Ir.). 

A.,  in  1891,  took  possession  of  the  house  of  G. 
A.  gave  up  the  house,  and  G.  brought  an  action 
against  him  in  the  queen's  bench  division  for 
ti-espass,  and  claimed  damages.  C.  in  his  claim 
alleged  possession.  A.  put  in  a  defence  that  he 
(A.)  in  1891  was  in  possession,  and  if  the  plaintiff 
C.  was  in  possession,  that  he  (C.)  was  wrongfully 
in  possession.  A.  then  withdrew  his  defence,  and 
was  ordered  to  pay  the  costs  of  the  action.  A. 
then  brought  an  action  against  G.  in  the  chancery 
division  asking  for  a  declaration  that  he  was 
entitled  to  the  property,  and  for  possession : — 
Held,  that  the  cause  of  action  was  substantially 
the  same  as  that  in  the  action  in  the  queen's 
bench  division,  and  that  the  court  had  jurisdic- 
tion to  stay  pi'oceedings  in  the  second  action 
until  payment  of  the  costs  of  the  first  action. 
Hall  V.  Pavlet,  66  L.  T.  645. 

Second  action  not  stayed,  as  it  did  not  appear 
that  the  effect  of  the  second  could  be  produced  by 
a  fair  amendment  of  the  first.  Bvdge  v.  Budge^ 
12  Beav.  385. 

It  is  an  established  rule  that  a  plaintiff  will 
not  be  allowed  to  institute  a  second  suit  for  alike 
matter  against  parties  to  a  former  suit  by  him, 
in  which  a  decree  with  costs  was  made  against 
him,  until  those  costs  have  been  paid.  Ernest  v. 
PaHridge,  8  L.  T.  762. 

The  next  of  kin  of  a  testator  instituted  a  suit 
for  administration  with  a  will  annexed  bearing 
date  1868,  of  which  the  sole  executor  and  uni- 
versal legatee  was  the  testator's  wife,  who  pre- 
deceased him.  In  opposition,  parties  claiming 
to  be  legatees  set  up  the  contents  of  a  later  will 
alleged  to  have  been  executed  in  1877  or  1878, 
but  which  could  not  be  found.  The  court  of 
appeal  decided  that  there  was  not  sufficient 
evidence  of  the  contents  of  the  second  will,  and 
their  decision  was  affirmed  in  the  house  of 
lords.  A  fresh  suit  for  probate  of  the  second 
will  was  then  commenced  by  the  executor  of  the 
testator  and  residuary  legatee  of  the  will  of 
1877-8,  who  had  been  the  confidential  solicitor 
of  the  deceased,  and  who  had  acted  as  solicitor 
for  the  legatees  all  through  the  litigation.  This 
suit  was  founded  upon  fresh  evidence  of  the  con- 


tents and  execution  of  the  second  will : — ^Held, 
that  although  the  plaintiff  had  been  privy  to  the 
prior  action,  an  application  to  stay  the  proceed- 
ings generally  could  not  be  granted,  bat  that  the 
proceedings  ought  to  be  stayed  until  the  costs  of 
the  plaintiff  in  the  prior  action  had  been  paid. 
Peteri  v.  lllly,  66  L.  J.,  P.  75  :  IIP.  D.  145  ;  36 
W.  R.  183. 

The  plaintiff  filed  his  bill  in  chancery,  and 
dismissed  it  after  answer  ;  he  then  filed  another 
bill  in  exchequer  for  same  matter.  Proceedings 
stopped  till  costs  in  chancery  paid.  BaJdwjf%  v. 
Malo^  8  Anstr.  835. 

Practice  of  staying  proceedings  till  costs  of 
former  proceedings  paid  is  not  applied  to  the 
case  of  a  suit,  as  ejectment  at  law,  and  a  suit 
in  the  spiritual  court  by  some  of  the  next  of 
kin  diluting,  as  paupers,  a  will,  on  the  ground 
of  incapacity,  the  plaintiff  in  equity  being 
another  next  of  kin.  Wild  v.  Hohwn,  2  Yes.  k.  B. 
105. 

An  action  was  brought  by  a  married  woman  by 
her  next  friend,  and  an  order  was  made  that  the 
next  friend  should  give  security  for  costs  on  the 
ground  of  poverty.  That  order  not  having  been 
complied  with,  the  action  was  dismissed  with 
costs.  Afterwards  the  plaintiff  by  a  different 
next  friend  brought  another  action  for  the  same 
purpose : — ^Held,  that  the  second  action  ought  to 
be  stayed  till  the  costs  of  the  first  action  were 
paid.  Hind  v.  WJiitmare  (2  K.  &  J.  458)  not 
followed.  Payne,  In  re^  Handle  v.  Payne,  52 
L.  J.,  Gh.  544  ;  23  Gh.  D.  288  ;  48  L.  T.  194  ;  31 
W.  R.  509— G.  A. 

A  plaintiff  having  been  nonsuited  in  an  action 
of  slander  in  which  the  defendant  had  pleaded  a 
justification,  commenced,  without  having  paid 
the  defendant's  costs,  a  second  action  in  f orm& 
pauperis  for  substantially  the  same  slander  as 
that  declared  upon  iin  the  first  action  and  also 
for  other  slanderous  words  spoken  on  the  same 
occasion  as  that  slander.  The  court  stayed  the 
proceedings  in  the  second  action  until  payment 
of  the  costs  of  the  first.  Hoare  v.  DtcJuton,  6 
D.  &  L.  577  ;  7  G.  B.  164  ;  18  L.  J.,  G.  P.  158. 

The  plaintiff's  counsel  at  the  trial  of  an  action 
for  libel,  after  the  evidence  on  both  sides  was 
before  the  jury,  elected  in  the  course  of  his  reply 
to  be  nonsuited.  The  plaintiff  then  commenced 
a  second  action,  and  delivered  the  declaration  on 
the  13th  January,  shewing  that  the  cause  of 
action  was  the  same  in  both  cases.  After  obtain- 
ing time  to  plead,  the  defendant  took  out  a  sum- 
mons on  the  24th  January  to  stay  the  second 
action  till  the  costs  of  the  first  were  paid.  Ko 
order  was  made  on  the  summons,  but  the  defen- 
dant got  further  time  to  plead,  and  then  applied 
to  the  court  and  obtained  a  rule  nisi  on  the  30th 
Januaiy  to  stay  the  second  action  till  the  costs 
of  the  first  were  paid.  The  plaintiff  was  an 
uncertified  bankrupt  and  keeping  out  of  the  way : 
— Held,  that  this  was  a  proper  case  for  staying 
the  second  action  till  the  costs  of  the  first  were 
paid,  and  that  the  application  was  in  time. 
Prowse  V.  Loxdale,  3  B.  &  S.  896  ;  32  L.  J.,  Q.  B. 
227;  9Jur.(N.S.)1236;  8L.T.314;  11W.R.643. 

Preyioufl  Syeotment.] — The  court  will  stay  the 
proceedings  in  a  second  ejectment  until  the  costs 
are  paid  of  a  prior  one,  even  though  brought  by 
a  third  person,  or  for  different  premises,  if  the 
title  is  the  same.  Keene  d.  Angel  v.  Angel,  6 
Term  Rep.  740.  S.  P.,  Doe  d.  OorreU  v.  iZ«?,  1 
Ghit.  196  ;  Doe  d.  Mudd  v.  Roe,  8  D.  P.  G.  444  ^ 
4  Jur.  607. 
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To  entitle  a  defendant  to  apply  for  a  stay  of  pro- 
ceedings until  the  costs  of  a  former  unsuccessful 
action  of  ejectment  are  paid,  it  is  not  necessary 
that  the  parties  should  be  precisely  the  same,  or 
the  piemises  sought  to  be  recovered  identical ; 
it  is  enough  that  the  plaintiff  is  the  same  in  both 
actions,  and  that  the  same  title  in  substance  is  in 
issue.  Tichborne  v.  Moityn,  41  L.  J.,  C.  P.  113  ; 
L.  R.  8  0.  P.  29 ;  26  L.  T.  664  ;  20  W.  E. 
661. 

To  induce  the  court  to  abstain  from  acting 
npon  this  rule,  it  must  be  clearly  made  out  that 
the  plaintiffs  want  of  success  on  the  former 
occasion  was  the  result  of  perj  ury  or  fraud,  or  some 
miscarriage  for  which  he  was  not  responsible. 
Ih, 

Before  moving  for  a  stay  of  the  proceedings, 
the  defendant  h^  given  the  plaintiff  the  twenty 
days'  notice  to  proceed  under  the  Common  Law 
Procedute  Act,  1862,  s.  202  :— Held,  that  this 
was  no  waiver  of  his  right  to  move  for  a  stay  of 
the  proceedings  until  the  former  costs  should  be 
paid.  But,  the  probable  amount  of  the  costs 
King  large,  the  court  made  it  a  condition  that 
the  time  for  proceeding  to  trial  should  be 
extended  by  six  months.    Ih. 

Proceedings  stayed  till  the  costs  of  a  former 
ejectment,  brought  by  the  father  of  the  lessor  of 
the  plaintiff  against  the  defendant's  &ther  on 
the  same  title,  were  paid.  Doe  d.  Feldwi  v.  Uoe, 
8  Term  Bep.  646. 

But  refused  where  the  ejectment  was  by  the 
heir-at-law  for  part  of  the  devised  premises  after 
he  had  failed  in  a  previous  action  for  other  parts. 
Doe  d.  Taylor  v.  Harris,  4  M.  &  By.  669. 

Where  the  lessor  of  the  plaintiff  was  son  and 
heir  of  the  lessor  in  a  former  ejectment,  and 
claimed  under  the  same  title,  and  against  the  same 
defendant,  but  brought  his  action  for  different 
premises,  the  court  stayed  proceedings  until  the 
costs  of  the  first  action  were  paid.  Doe  d. 
HeighUy  v.  Harland,  10  A.  &  E.  761 ;  3  Jur. 
1189. 

Proceedings  stayed  in  a  second  ejectment  on 
the  several  demises  of  an  insolvent  debtor,  and 
of  his  assignee,  until  payment  of  the  costs  of  a 
former  ejectment  brought  by  the  debtor.  Doe 
d.  StandUh  v.  Boe,  2  N.  &;  M.  468  ;  6  B.  &  Ad. 
378. 

Where  a  defendant  improperly  obtained  a 
tenant  right  to  the  property  sought  to  be  recovered, 
and  on  the  objection  taken  he  was  held  to  be 
estopped  from  impugning  the  lessor's  title,  and 
be  afterwards  brought  another  ejectment  in 
respect  of  other  property,  part  of  the  same  estate, 
held  under  the  same  title,  he  was  compelled  to 
pay  the  costs  of  the  former  action  in  which  he 
was  defendant  before  he  proceeded  with  his  own. 
Deed.  Thomas y,  Skadicell,7  D. P.O. 527  ;  1  W. 
W.  k  H.  674. 

If  the  defendant,  in  a  former  ejectment,  who 
was  then  evicted,  brings  another  ejectment  for 
the  same  premises,  the  court  will  stay  the  pro- 
ceedings until  he  pays  the  costs  of  the  former 
cause.  Thrustout  d.  WUliame  v.  Holdfast^  6 
Term  Rep.  223. 

Where  several  ejectments  have  been  unsuc- 
cessfully brought,  contestiog  a  title  to  premises, 
if  possession  is  obtained  of  those  premises  in 
a  suhsequcnt  ejectment,  founded  on  the  same 
title  as  upon  a  vacant  possession,  the  court  will 
compel  the  plaintiff  to  stay  his  proceedings  until 
the  costs  of  the  former  ejectments  are  paid. 
Bartey  d.  Deal  v.  Baiter.  2  D.  (x.s.)  75  :  6  Jur. 
605. 


In  an  ejectment  by  A.  and  his  wife,  claiming 
as  devisees  under  a  subsequent  will  of  S.  against 
B.,  who  claimed  as  devisee  under  a  prior  will  of 
6.,  the  court  stayed  proceedings  until  the  costs 
were  paid  in  a  former  ejectment,  brought  by  C. 
(brother  of  B.,  and  claiming  under  the  same  prior 
will)  against  A.  and  a  third  party,  who  claimed 
under  the  same  subsequent  will,  and  in  which 
judgment  had  been  entered  for  the  plaintiffs,  the 
validity  of  the  same  wills  being  the  question  in 
both  actions.  Doe  d.  Brayne  v.  Bather^  12  Q.  B^ 
941 ;  18  L.  J.,  Q.  B.  2  ;  13  Jur.  1087. 

An  ejectment  having  been  brought  by  a  soi> 
claiming  as  heir  through  his  father,  who  was 
alleged  to  be  dead,  and  a  verdict  having  passed: 
for  the  defendant,  the  father,  who  was  shewn  to 
have  kept  out  of  the  way,  to  prevent  his  son  from 
being  nonsuited,  brought  a  second  action  to- 
recover  the  same  premises.  The  court  stayed  the- 
proceedings  tUl  the  costs  of  the  former  action 
were  paid.  Morgan  v.  Nicholl,  3  H.  &  N.  216  ;. 
27  L.  J.,  Ex.  336  ;  6  W.  R.  642. 

A.  and  B.  jointly  brought  two  ejectments  on 
the  same  title,  one  against  C,  and  the  other 
against  D.,  and  recovered  in  both.  In  a  third, 
brought  by  A.  and  B.,  on  the  same  title,  against  C. 
and  D.,  they  had  a  verdict,  and  taxed  their  costs, 
but  never  made  any  express  demand  of  them. 
The  costs  were  never  paid.  Four  years  after  the 
trial  of  the  third  cause,  B.  released  to  G.  and  D, 
his  claim  to  the  premises  in  dispute,  in  considera- 
tion of  money,  and  of  a  covenant  by  C.  and  D, 
to  suspend  their  claim  against  B.  for  costs.  After- 
wards A.  died,  and  his  son  brought  ejectment 
against  C.  and  D.  on  the  title  reli^  upon  in  the 
former  actions.  Upon  motion  to  stay  proceedings 
till  payment  to  C.  and  D.  of  the  costs  recovered 
by  them  : — Held,  that  the  facts  of  this  case  did 
not  take  it  out  of  the  ordinary  rule,  and  that  the 
defendants  were  entitled  to  the  stay  of  pro- 
ceedings. Doe  d.  Mee$  v.  Tliomae^  4  A.  &  E. 
348. 

So,  although  growing  crops  were  seized  under 
a  writ  of  possession  in  the  first  action,  of  suffi- 
cient value  to  cover  the  costs.  Doe  d.  Chapman 
V.  Blach,  1  Am.  637  ;  3  Jur.  246. 


In  AotioB  for  Heme  Profits.] — Proceed- 


ings were  stayed  until  the  costs  of  a  former 
ejectment,  and  also  of  an  action  for  mesne  profits, 
were  paidL  Doe  d.  Pinchard  v.  Roe,  4  East, 
585. 

Yet  the  court  will  not  extend  the  rule  to 
include  the  damages  in  an  action  for- mesne 
profits,  however  vexatious  the  proceedings  of  the 
present  plaintiff  may  have  been.  Doe  d.  Church 
V.  Barclay,  14  East,  233. 


Aotion  against  Bherifll] — ^A.  and  others 


recovered  in  ejectment  against  B.  B.  afterwards 
brought  trespass  against  the  sheriff  for  taking  the 
goods  of  the  tenant  of  the  land  in  execution  at 
the  suit  of  A.  The  court  will  not  stay  proceed- 
ings in  the  action  against  the  sheriff  until  the 
costs  of  the  ejectment  are  paid.  Carnahy  v. 
Welby,  1  W.  W.  &  H.  411 ;  7  D.  P.  C.  315  ;  2 
Jur.  966. 

Costs  of  Prior  Aotion  in  other  Division 
unpaid.] — ^The  fact  that  a  previous  action,  of 
which  the  costs  are  unpaid,  has  been  commenced 
and  discontinued  in  one  of  the  common  law 
courts,  may  be  a  good  ground  for  staying  pro- 
ceedings until  such  costs  are  paid.     Cannot  v. 
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Morgan,  45  L.  J.,  Ch.  60  ;  1  Ch.  D.  1  ;  83  L.  T. 
402  ;  24  W.  E.  91— C.  A. 

Proceedings  in  an  ejectment  would  not  haye 
been  stayed  nntil  the  costs  of  a  bill  in  equity, 
filed  by  the  same  party  for  the  reoovery  of  Uie 
same  premises,  were  paid.  Doe  d.  WUliami  ▼. 
WiJUfi,  SB.Sc  Aid.  602. 

nrtt  Aotion  not  tried.]  —  Where  serexal 
saccessiTe  ejectments  had  been  brought  to  recover 
property,  but  not  any  one  of  them  had  been  tried, 
the  court  refused  to  stay  proceedings  in  a  subse- 
quent ejectment  until  the  costs  of  the  former  had 
been  paid.  Doe  d.  Blackburn  ▼.  Standieh,  2 
D.  (N.B.)  26  ;  6  Jur.  716. 

Oofts  of  Interlomitory  Pxoeeedinf  Vupald.] — 

The  plaintiil  obtained  a  yerdict  in  an  action,  and 
the  queen*s  bench  division  having  refused  to 
grant  a  rule  nisi  for  a  new  trial,  the  defendant 
obtained  a  rule  absolute  in  the  court  of  appeal. 
By  the  rule  the  plaintiff  was  ordered  to  pay  the 
costs  of  the  applications,  whidi  he  failed  to  do : 
— Held,  that  the  defendant  was  not  entitled  to 
an  order  to  stay  the  proceedings  until  the  costs 
were  paid.  Morton  v.  Palmer,  51  L.  J.,  Q.  B.  307  ; 
9  Q.  B.  D.  89 ;  46  L.  T.  285  ;  30  W.  R.  951 ;  46 
J.  P.  858. 

The  plaintiff  being  resident  out  of  the  jurisdio- 
tion,  and  his  bill  having  been  reported  prolix,  the 
court  restrained  him  from  proceeding  in  the 
cause  until  he  paid  the  costs  of  the  reference  and 
report  of  prolixity,  though  the  defendant  had 
neglected  to  compel  him  to  give  security  for  costs. 
Za  Ibuehe  v.  Laiolor,  2  Jones,  629. 

Proceedings  on  a  bill  which  was  amended  after 
the  allowauee  of  a  demurrer  will  not  be  staved 
till  the  costs  of  the  demurrer  are  paid.  Dieh  y. 
Dick,  1  Hog.  390. 

The  plaintiff  being  in  contempt  for  non- 
payment of  costs  due  under  an  interlocutory  order 
in  the  cause,  all  proceedings  in  the  suit  were 
stayed,  on  motion  by  the  defendants,  till  the 
plaintiff  should  have  cleared  his  contempt.  Brad- 
ourv  v.  Shawe,  14  Jur.  1042. 

Although  mere  non-payment  of  the  costs  of  an 
interlocutory  motion,  which  a  plaintiff  has  been 
ordered  to  pay,  is  not  per  se  sufficient  ground  for 
ordering  further  proceedings  in  his  action  to  be 
stayed  in  cases  where  the  party  is  acting  vexa- 
tiously  in  withholding  payment  of  costs,  there  is 
jurisdiction,  upon  application  by  summons,  to 
stay  proceedings  until  he  has  complied  with  the 
order  for  payment.  Nedl,  In  re  (31  Ch.  D.  437), 
and  Townge,  In  re  (81  Ch.  D.  239),  questioned. 
Wiekham,  In  re,  Maron/y  v.  Taylor,  56  L.  J.,  Ch. 
748  ;  35  Ch.  D.  272  ;  57  L.  T.  468  ;  35  W.  B.  525 
— C.A. 

Where  a  plaintiff  is  in  contempt  through 
breach  of  an  order  for  payment  of  the  costs  of 
an  application  in  the  action,  the  court  vnll,  at 
the  instance  of  the  defendant,  upon  the  action 
being  called  on  for  trial,  stay  all  further  pro- 
ceedings until  the  plaintiff  has  cleared  his  con- 
tempt. Neal,  In  re,  Weston  v.  Keal,  55  L.  J., 
Ch.  376  ;  31  Ch.  D.  437  ;  54  L.  T.  68  ;  34  W.  E. 
319. 

Where  a  party  prosecuting  proceedings  is  in 
contempt  for  not  paying  costs,  the  proceedings 
will  be  stayed.  Toungs,  In  re,  Doggttt  v.  Revett, 
55  L.  J.,  Ch.  371 ;  31  Ch.  D.  239  ;  54  L.  T.  50 ; 
34  W.  R.  290. 

Some  Cauflsi  of  Aotion  the  same  as  in  Former 
Action,    and   some   different.] — Plaintiff  had 


brought  an  action  for  slander  and  libeL  The 
libel  was  contained  in  a  letter  written  by  the 
defendant,  the  words  of  which,  as  set  forth  in 
the  statement  of  daim,  the  plaintiff  fiuled  to 
prove,  and  he  was  nonsuited.  The  costs  of  this 
action  were  not  paid  by  the  plaintiff.  He  then 
brought  a  second  action  for  slander  and  libel 
against  the  same  defendant.  The  statement  of 
claim  in  the  second  action  relied  upon  the  same 
causes  of  action  in  slander,  and  three  of  the 
same  causes  of  action  in  libel,  as  were  contained 
in  the  statement  of  daim  in  the  first  action,  but 
the  plaintiff  further  relied  upon  other  statements 
contained  in  the  letter  whicn  had  not  becm  sued 
upon  in  the  former  action.  The  plaintiff  having 
entered  a  nolle  prosequi  on  the  causes  of  action, 
as  far  as  they  were  identical  with  tiiose  in  tiie 
former  action,  the  court  refused  to  stay  pro- 
ceedings upon  the  additional  causes  of  action 
relied  on  in  the  second  action.  Bywater  v. 
Du/nne,  10  L.  B.  Ir.  380. 

Pauper.]— Proceedings  in  a  suit  by  a  pauper 
stayed  till  the  costs  of  a  previous  suit  in  the 
court  of  chancery  were  paid.  Calvert  v.  Booth, 
4  T.  ^  Coll.  514. 

Bankruptej.] — ^When  a  pUdntifE,  who  has  been 
ordered  to  pay  the  costs  of  a  proceeding  in  a 
suit,  becomes  bankrupt,  and  the  suit  is  revived 
by  his  assignee,  the  court  will  stay  proceedings 
until  parent  of  the  costs  which  tne  plaintiff 
has  been  ordered  to  pay.  Cook  v.  Aiihoay, 
L.  B.  8  Eq.  612 ;  17  W.  B.  1057. 

Death  of  Partlat.]— Where  the  costs  of  a 
former  suit  for  the  same  purpose,  which  had 
been  ordered  to  be  dismissed  for  want  of  pro- 
secution, were  unpaid,  the  next  friend  in  that 
suit  having  died  insdvent: — Held,  that  the 
court  could  not  stay  proceedings  in  the  new  suit 
until  those  costs  were  paid.  And  v.  Whilm4fre, 
2  Kay  4c  J.  458 ;  25  L.  J.,  Ch.  394 ;  4  W.  B. 
379. 

After  answer,  and  after  liberty  to  amend  had 
been  refused,  a  suit  abated  by  tiie  death  of  the 
plaintiff.  The  executors  filed  an  original  bill  of 
a  similar  nature.  The  court  stay«i  the  pro- 
ceedings in  the  second  suit  until  the  costs  in  the 
first  had  been  paid.  Altree  v.  Hordem,  5  Beav. 
623 ;  12  L.  J.,  Ch.  76  ;  7  Jur.  247. 

A  suit  having  become  abated  by  the  death  of 
the  sole  plaintifi!,  Us  representatives  filed  a  fresh 
biU  against  the  former  defendants  and  others, 
nearly  to  the  same  effect  as  the  former  bilL 
Proceedings  in  the  second  suit  stayed  till  the 
plaintiffs  had  paid  the  costs  of  the  former  suit. 
Long  V.  Storie,  19  L.  J.,  Ch.  148;  18  Jur. 
1091. 

A  bill  had  been  dismissed  for  want  of  prosecu- 
tion. Before  the  costs  were  paid  the  defendant 
died,  and  the  plaintiff  filed  another  bill  for  the 
same  object  against  the  defendant*s  executor. 
The  proceedings  in  the  latter  suit  were  stayed 
until  the  costs  of  the  former  were  paid.  8pire$ 
V.  SeweU,  5  Sim.  198. 

The  ApplieatloB.] — Bill  dismissed  with  costs 
vnthout  prejudice  to  a  new  bill ;  order  will  be 
made  to  stop  plaintiff  proceeding  by  a  new  bill, 
until  he  pays  the  costs,  if  the  application  is 
made  early;  but  if  defendant  had  taken  any 
step  before  applying  for  it,  such  order  to  stop 
will  be  refused.  Onge  v.  TmeHoeh,  2  MoU.  41 ; 
Beat.  339. 
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The  merits  of  the  case  cannot  be  discussed  on 
the  motion.  Montgomery  Y.JohiuoHy  9  Ir.  Eq.  B. 
221. 

IHsmiiial  on  Von-payment.] — A  bill  was  filed 
against  A.  and  B.  A.  obtained  an  order  to  stay 
proceedings  until  the  plaintifiE  had  paid  the  costs 
of  a  former  snit  for  the  same  object,  and  which 
had  been  dismissed  with  costs.  The  plaintiff, 
not  paying  the  costs,  was  prevented  from  pro- 
OMding  against  A. ;  and,  after  considerable  delay, 
B.  procured  the  bill  to  be  dismissed  for  want 
of  prosecution.  Zautour  y.  Holc&oibe^  10  Beav. 
256. 

Proceedings  in  a  second  sait  were  stayed  until 
the  costs  of  a  former  suit  for  the  same  purpose 
had  been  paid«  After  great  delay,  the  court 
ordered  that,  unless  the  costs  were  paid  within  a 
limited  time,  the  bill  should  stand  dismissed. 
Lavtour  y.Holcomhe^  11  Bear.  624. 

A  defendant  submitted  to  the  claim  of  the 
plaintiff  except  the  costs  of  a  distringas.  The 
court  would  not  stay  the  proceedings  till  the 
qnestion  was  agreed  upon  or  determined.  Field 
T.  BoHnMon,  7  Beay.  66. 

When  a  plaintiff  is  in  contempt  for  nonpay- 
ment of  costs  of  an  interlocutory  application, 
and  tiie  defendant  has  obtained  an  order 
staying  further  proceedings  on  the  plaintiff's 
part  until  such  costs  are  paid,  a  motion  by  the 
defendant  asking  the  court  to  fix  a  time  for  pay- 
ment of  the  costs,  and,  in  default,  to  dismiss  the 
bill,  is  irregular.  Ooidd  y.  Tmne^  43  L.  J.,  Oh. 
381;  30  L.  T.  243 ;  22  W.  B.  398. 

Asqnieseenee.! — The  plaintiff,  in  a  cross-suit, 
in  which,  as  well  as  in  the  original  suit,  a  decree 
had  been  made  against  him,  with  costs,  moved 
for  a  further  production  of  documents  (which 
had  been,  as  he  alleged,  withheld  from  him  by 
reason  of  untrue  statements  in  the  answer),  and 
for  leave  to  file  a  supplemental  bill  in  the 
natnre  of  a  bill  of  review.  The  motion,  as 
regarded  the  documents,  was  refused,  with  costs ; 
but,  by  consent,  leave  was  given  to  file  a  sup- 
plemental bill  on  the  plaintiff  depositing  50Z. 
The  supplemental  bill  was  filed;  and  pending 
the  hearing  of  the  appeal  in  the  original  suit, 
the  defendants  moved  that  all  proceedings 
against  them  for  want  of  answer  in  it  might  be 
stayed  till  after  the  plaintiff  had  paid  the  costs 
of  the  motion  (for  non-payment  of  which  he 
was  in  contempt),  or  otherwise  that  the  time 
for  answering  might  be  enlarged.  The  time 
was  enlarged  for  four  weeks,  without  prejudice 
to  an  application  to  stay  proceedings.  After 
the  original  decree  had  been  affirmed,  with 
costs,  the  defendant  moved  that  all  proceedings 
in  the  supplemental  suit  might  be  stayed  until 
after  the  plaintiff  should  have  paid  the  costs  of 
the  first-mentioned  motion,  and  also  of  the 
original  and  cross-suits  (for  payment  of  which 
last-mentioned  costs  he  was  also  in  contempt) : — 
Held,  that  the  motion  was  properly  refused  as 
to  the  latter  costs  on  the  ground  of  acquiescence, 
bat  that,  as  regarded  the  former,  the  order 
ought  to  have  been  made.  Beynell  v.  Sprue, 
1  De  a.  M.  &  a.  712 ;  21  L.  J.,  Ch.  664. 

Costs  ihoald  be  taxed.] — ^A  summons  to  stay 
proceedings  in  one  suit,  on  the  ground  of  non- 
payment of  costs  in  another,  was  taken  out 
oefore  the  amount  of  costs  had  been  ascertained 
by  the  master's  certificate: — Hdd,  that   this 


proceeding;  was  irregular.    Ernest  y.  PartridgCy. 
8  L.  T.  702. 


k.  Until  after  Discovery, 

Oiyen  by  Foreign  Ooyemment.] — Proceedings, 
in  a  suit  by  a  foreign  government  were  stay^ 
until  the  means  of  discovery  were  secured  in  a 
cross-suit.  Peru  Repuhlio  v.  Wegnelin,  44  L.  J., 
Ch.  683 ;  L.  B.  20  Eq.  140 ;  32  L.  T.  426  ;  2S 
W.  B.  776. 

Until  Officer  named  to  give  Disooyery.] — ^An 

original  bill  was  filed  by  a  foreign  republic,  and 
a  cross-bill  was  filed  by  one  of  the  defendants- 
against  >the  republic,  and  one  of  its  officers  was^ 
made  a  defendant  for  the  purpose  of  discovery : — 
Held,  that  the  court  wouM  not  order  pro- 
ceedings in  the  original  suit  to  be  stayed  until 
the  officer  of  the  republic  had  appeared.  Costa 
Rwa  Republic  v.  JSrlanger,  46  L.  J.,  Ch.  145  ; 
1  Ch.  D.  171 ;  24  W.  B.  161— C.  A.  Beversing^ 
33  L.  T.  632. 

The  United  States  of  America  having  filed  a 
bill,  a  cross-suit  was  instituted  against  them  and 
the  president,  by  the  defendants,  for  discovery,, 
and  a  motion  being  made  to  stay  proceedings  in* 
the  original  suit  until  an  answer  nad  been  put 
in  in  the  second  suit : — Held,  that  the  United' 
States  of  America,  though  a  quasi-corporation, 
were  to  be  treated,  for  the  purpose  of  the  suit, 
as  any  other  foreign  sovereign,  and  that  they 
were  bound  to  answer  on  oath  by  an  agent,  but 
that  the  president  was  not  properly  selected  for 
that  purpose,  as  not  being  necessarily  under 
their  control  with  reference  to  giving  disoovery. 
United  States  of  America  v.  Prioleau,  36  L.  tf., 
Ch.  36 ;  L.  B.  2  Eq.  669 ;  12  Jnr.  (N.8.)  724 ;. 
14  L.  T.  700  ;  14  W.  B.  1012. 

Jnrisdiotion.]  —  The  court  of  chancery  has. 
not  only  full  power  to  stay  all  proceedings  in  a 
suit  till  the  plaintiff  has  made  a  disoovery 
which  it  has  osdled  upon  him  t>o  make,  but,  if 
not  satisfied  that  its  order  has  been  properly 
obeyed,  may  dismiss  the  suit  itself  ;  and  where 
money  has  been  paid  into  court,  may  direct  the 
payment  of  that  money  out  of  court  to  the  party 
entitled  to  it.  Liberia  Republic  v.  Roye,  1. 
App.  Cas.  139  ;  34  L.  T.  145. 

Vominal  Plaintiff— Disooyery  by  Beal  Plain- 
tiff.]— Where  an  action  is  brought  by  an  agent 
on  behalf  of  a  principal  who  is  resident  abroad, 
and  such  agent  is  only  a  nominal  plaintiff,  the 
real  plaintiff  will  be  compelled  to  make  dis^ 
covery  to  the  same  extent  as  if  he  had  been  the 
plaintiff  upon  the  record,  and  the  action  will  be 
stayed  until  such  discovery  is  made  through  the 
nominal  plaintiff.  Willie  v.  Baddeley,  61  L.  J., 
Q.  B.  769  ;  [1892]  2  Q.  B.  324  ;  67  L.  T.  206 ; 
40  W.  B.  577— C.  A. 


1.  Other  Grounds, 

Ho  Debt  due  proved  by  Affidayit.] — The 
court  will  not  stay  proceedings  in  an  action  for 
a  debt,  though  it  clearly  appears  by  affidavit 
tha'u  there  is  no  debt  due.  Smith  v.  Curtis 
2  D.  P.  C.  223. 

The  court  will  not  stay  proceedings  in  an 
action,  although  it  is  distinctly  sworn  that  it  is 
brought  for  a  sum  of  money  already  recovered 
in  a  former  action  between  the  same  parties ;. 
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that  the  plaintiff  is  in  insolvent  circumstances  ; 
and  that,  in  the  event  of  the  action  failing,  the 
defendant  will  have  to  pay  his  own  costs. 
Jacques  v.  Boss,  8  M.  &  W.  136  ;  9  D.  P.  C.  737 ; 
:5  Jnr.  345. 

Beonrity  for  Coits.] — A  plaintiff  having  gone 
.abroad  subsequently  to  his  cause  being  set  down 
in  the  special  paper  for  argument,  upon  a 
:motion  for  security  for  costs,  the  court  directed 
that  the  demurrer  should  be  argued,  when,  if 
judgment  should  be  given  for  the  plaintiff,  pro- 
•ceedings  should  be  stayed  until  security  for  costs 
was  given.  Xemble  v.  MUls,  1  Man.  it  G.  665  ; 
8  D.  P.  G.  836 ;  1  Scott  (iir.B.)  402.  And  see 
-Costs. 

Want  of  Intereit.] — A  testatrix,  having 
indorsed  and  delivered  a  bill  of  exchange  to  her 
nt)anker8  for  collection  at  maturity,  died  before 
the  bill  became  due,  and  her  executors,  before 
j)robate  of  the  will  was  granted,  sued  the 
"bankers  for  a  return  of  the  biU  or  its  value.  The 
defendants  were  always  willing  to  pay  over  the 
proceeds  of  the  bill  to  the  plaintiffs  upon  pro- 
duction of  probate : — Held,  that  all  proceedings 
in  the  action  ought  to  be  stayed  until  the  plain- 
tiffs obtained  probate.  Webb  ▼.  Adkins  (14 
C  B.  401)  followed.  Tam  v.  Commercial  Bank- 
ing Company  of  Sydney,  12  Q.  B.  D.  294;  60 
L.  T.  365  ;  32  W.  R.  492. 

A  sole  plaintiff,  whose  interest  failed  pending 

41  reference  to  take  the  accounts,  was  restrained 

&om  proceeding  further  in  the  suit.    Hay  v. 

Boioen^  5  Beav.  610 ;  12  L.  J.,  Oh.  78 ;  6  Jur. 

1119. 

When  the  plaintiff  is,  after  decree,  found  to 
have  no  title,  the  suit  may  be  stayed  on  the 
application  of  a  person  who  has  been  served 
with  notice  of  the  decree.  JETouseman  v.  House- 
man, 1  Ch.  D.  636 ;  34  L.  T.  633 ;  24  W.  B. 
,592--C.  A. 

When  Defendant  absoonds.] — ^After  a  decree 
for  specific  performance  of  a  contract  to  take  a 
.lease  of  a  house,  and  an  order  on  further  con- 
sideration for  payment  of  the  sums  certified  to 
be  due  from  him  (for  costs  and  damages),  the 
^defendant  having  absconded  without  paying  the 
amount,  the  court,  on  motion  by  the  plaintiff, 
ordered  the  contract  to  be  rescinded  and  all 
further  proceedings  in  the  suit  stayed,  except  as 
to  the  recovery  of  the  sums  already  ordered  to  be 
paid.  Watsm  v.  Cow,  42  L.  J.,  Ch.  279  ;  L.  B. 
16  Eq.  219  ;  27  L.  T.  814  ;  21  W.  B.  310. 

Zquitable  Defenee.]  —  A  defendant  in  an 
action  having  an  equitable  defence  should  obtain 
from  the  judge  of  the  common  law  division 
leave  to  plead  that  defence,  and  cannot  obtain 
from  a  judge  of  the  chancery  division  a  direc- 
tion to  stay  proceedings  in  the  common  law 
division ;  and  this  prevails  whether  the  action 
was  commenced  before  or  after  the  Judicature 
Acts  came  into  operation.  Oarbutt  v.  Fawcus, 
46  L.  J.,  Ch.  133  ;  1  Ch.  D.  166 ;  33  L.  T.  617  ; 
:24  W.  B.  91— C.  A. 

VnproMCUted  Felony  diicloied.]  — Where  a 
civil  action  claiming  damages  for  acts  which,  on 
the  face  of  the  pl^dings,  amount  to  a  felony, 
/was  instituted  and  came  before  the  court  upon 
.  an  interlocutory  matter  : — Held,  that  the  court 
should  not  of  its  own  motion,  where  no  applica- 
stion  is  made  by  the  defendant,  and  where  no 


prosecution  was  pending,  stay  the  action  on  the 
ground  of  the  felony  not  having  been  prosecuted. 
A.  V.  B.  or  8,  V.  8,,  16  Cox,  C.  C.  666  ;  24  L.  B. 
Ir.  235. 

Compliance  with  Plaintiff's  Demand — ^Without 
Costs.] — When  a  defendant  offers  to  comply  with 
the  plaintiff^s  demand,  and  would  have  done  so, 
if  asked,  before  bill  filed,  the  court  will  stay  all 
further  proceedings  without  costs.  Budd  v. 
Bowe,  39  L.  J.,  Ch.  846  ;  L.  B.  10  Eq.  610 ;  22 
L.  T.  785  ;  18  W.  B.  977. 

Agreement  or  Compromise.] — ^The  court,  on 
motion,  has  sometimes  stayed  proceedings  in  a 
suit  where  the  parties  have  entered  into  an  agree- 
ment for  that  purpose.  Bowe  v.  Wood,  1  Jac.  & 
Walk.  337, 

Under  s.  24  of  the  Judicature  Act,  1873,  an 
agreement  between  the  parties  to  an  action  to 
stay  further  proceedings  upon  specified  terms  can 
be  enforced  upon  a  summary  application.  .£&/» 
V.  NaUh,  47  L.  J.,  Ch.  325  ;  7  Ch,  D.  781 ;  26 
W.  B.  392. 

Where  a  suit  has  been  compromised,  and 
proceedings  in  it  stayed  by  an  order  of  the  court, 
the  court,  on  setting  aside  the  compromise  as 
against  a  co-plaintiff,  will  allow  him  to  proceed 
with  the  suit,  though  the  proceedings  remain 
stayed  as  against  the  other  oo-pUdntiiEs.  Brooks 
▼.  Mostyn  (^Lord),  13  W.  B.  248. 

Plaintiff  boeoming  Insane.] — After  decree,  a 
commission  of  lunacy  issued  against  the  plaintiff, 
who,  being  a  married  woman,  was  suing  by  her 
next  friend.  The  court,  on  the  application  of 
her  husband,  a  defendant,  stayed  the  proceedings 
in  the  suit  until  the  result  of  the  proceedings 
under  the  commission  was  known.  Har&ey  v. 
QilbeH,  13  Sim.  696. 

A  suit  being  properly  instituted,  the  proceedings 
not  to  be  stayed  on  the  ground  of  the  plaintiff's 
subsequently  becoming  imbecile.  Wartnahy  v. 
Wartnaby,  Jac.  377. 

Infant  Plaintifll] — ^Motion  to  stay  a  sait  com- 
menced in  the  name  of  infants  for  account  of  their 
property,  upon  affidavits  representing  that  the 
suit  was  for  their  benefit,  refused.  Lyons  v. 
Blenkin,  Jac.  269 ;  23  B.  B.  38. 

Petition  before  Parliament.]  —  A  suggestion 
that  there  is  a  petition  before  parliament  is  no 
cause  for  staying  proceedings,  but  rather  other- 
wise.    Gray^s  Inn  case,  Lofft.  436. 

Aot  of  Parliament  likely  to  bo  passed.]— In  a 
qui  tam  action  for  penalties,  the  court  refused  to 
stay  the  proceedings  upon  a  suggestion  by  affi- 
davit that  an  act  of  parliament  was  likely  to  be 
passed  the  effect  of  which  would  be  to  relieve 
the  defendant  from  the  penalties.  Grant  v. 
BidUy,  6  Man.  &  G.  201  ;  6  Scott  (N.B.)  176 ; 
12  L.  J.,  C.  P.  151. 

Where  an  action  had  been  commenced  to 
recover  penalties  Ifor  omissions  mentioned  in  a 
statute,  and  an  act  had  afterwards  passed  which, 
as  respected  some  only  of  those  omissions,  enacted 
that  no  action  already  commenced  to  recover 
penalties  in  respect  of  tiiem  should  be  prosecuted 
without  the  consent  of  a  judge : — Held,  that  the 
proceedings  in  the  action  subsequent  to  the  pass- 
ing of  the  latter  statute  must  be  set  aside,  the 
consent  of  a  judge  not  having  been  obtained. 
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Grafi  ▼.  Browne,  1  D.  &  L.  799  ;  7  Scott  (N.B.) 
M8 ;  13  L.  J.,  C.  P.  23  ;  8  Jur.  177. 

Ditoowtiiinaiina.] — A  rule  to  discontinae  is  not 
a  stay  of  proceedings.  Beeton  or  Baker  y.  Jupp 
<tt  6upp,  15  M.  &  W.  149 ;  3  D.  &  L.  474 ;  15 
h.  J.,  Ex.  120  ;  10  Jar.  646. 

Of  Israa  of  Fftot  pending  Appeal  on  Qneitlon 
of  Law.] — Where  a  question  of  law  has  been 
deicided  on  demurrer,  or  on  a  preliminary  objec- 
tion, and  an  appeal  has  been  brought,  the  court 
will  not  in  general  stay  the  trial  of  the  issues  of 
hct  pending  the  appc^  Palmer' »  ApplioaHon^ 
/a fv, 52 L.  J.,  Ch.  224;  22Ch.D.88;  48  L.  T. 
Si  ;  81  W.  B.  3&— C.  A. 

2.  Fraotloe. 

To  what  Court  Applioation  mnit  bo  made.] — 
An  application  to  stay  proceedings  in  an  action 
must  be  made  in  the  court  in  which  the  action  is 
pending.  No  other  judge  or  court  has  jurisdic- 
tion to  stay  proceedings.     Oarhutt  ▼.  Fawous, 

45  L.  J.,  Ch.  133  ;  1  Ch.  D.  166  ;  33  L.  T.  617  ; 
24  W.  B.  91— C.  A.  South  of  France  Pottery 
Worli  Syndicate,  In  re,  37  L.  T.  260 ;  25  W.  B. 
870— C.  A.  People's  Garden  Co,,  In  re,  46  L.  J., 
Ch.  129 ;  1  Ch.  D.  44  ;  24  W.  B.  40.  WaZher  v. 
Banagher  D'uHllery  Co^  45  L.  J.,  Q.  B.  134  ;  1 
Q.  B.  D.  129  ;  33  L.  T.  502.  Boee  y.  Gardden 
Lodge,  J^c,  Co.,  47  L.  J.,  Q.  B.  338 ;  3  Q.  B.  D. 
235 ;  38  L.  T.  101 ;  26  W.  B.  353.  The  decisions 
contra,  yiz.,  ^ngohwreh  y.  Peoples  Garden  Co,, 

46  L.  J.,  0.  P.  131 ;  1  C.  P.  D.  45  ;  33  L.  T.  381 ; 
24  W.  B.  41 ;  Needham  y.  Rveere  Protection  Co,, 
45  L.  J.,  Ch.  132  ;  1  Ch.  D.  253 ;  33  L.  T.  403  ; 
24  W.  B.  317,  cannot  be  supported. 

Powor  of  Oonnty  COvrt  Judge  to  restrain  Action 
in  JEiglaL  Govt.]— The  County  Courts  Act,  1866, 
«.  2,  ocnof  era  upon  the  judge  of  a  county  court  all  the 
powers  and  authorities,  for  the  purposes  of  that  act, 
possessed  by  a  judge  of  the  court  of  chancery, 
which  at  that  time  included  the  power  of  restrain- 
ing by  injunction  an  action  in  a  superior  court  of 
common  law.  Such  a  power  has  been  taken  away 
from  the  court  ot  chancery  by  s.  24,  sub-s.  6,  of  the 
Judicature  Act,  1873,  and  is  therefore  impliedly 
taken  away  also  from  a  county  court  judge,  who 
lias  moreoTer  expressly  conferred  upon  him  by 
the  same  act  (s.  89)  the  same  powers  as  aro  pos- 
sessed by  the  high  court  of  justice.  Cohhold  y. 
Pryhe,  49  L.  J.,  Ex.  8  ;  4  Ex.  D.  315  ;  28  W.  B. 
259. 

Applioation  without  IMay.T— When  an  appli- 
•cation  is  to  be  made  for  relief  or  indulgence  it 
ought  to  be  made  without  delay.  Fieher  y. 
Begrez,  1  D.  P.  C.  588.  And  see  preceding  sub- 
Jteads. 

Clear  Caoe  for  Belief.] — On  an  interlocutory 
application  to  stay  an  action,  the  plaintiffs 
equity  must  be  clearly  established,  or  he  must 
pay  the  money  into  court ;  therefore  where  the 
equity  rested  on  an  alleged  parol  agreement, 
which  was  denied  by  the  defendant,  and  the 
plaintiff  declined  to  pay  the  money  into  court,  a 
motion  to  stay  the  action  was  recused.  Greek 
-7.  Oram,  39  L.  J.,  Ch.  126. 

AiBdayits  in  support  of  a  rule  to  set  aside  pro- 
-<»edmgs  must  shew  a  clear  case  for  relief.  Preedy 
w.  LoveU,  4  D.  P.  C.  671. 

Ootts  OB  Stay.] — ^When  a  defendant  obtains 
^he  ordinary  order  to  stay  proceedings  upon 


payment  of  costs,  it  is  the  duty  of  the  master 
when  taxing  such  costs  to  consider  and  deter- 
mine questions  raised  by  the  defendant  as  to  the 
necessity  or  propriety  of  proceedings  for  which 
charges  are  made  in  the  bills  of  costs.  Wormsley, 
In  re,  Baines  v.  Wormsley,  47  L.  J.,  Ch.  844  ;  39 
L.  T.  86  ;  27  W.  B.  36. 

Although  the  general  rule  is,  on  setting  aside 
proceedings  for  irregularity,  that  the  successful 
party  is  entitled  to  his  costs,  still  the  court  will 
not  giye  them  if  they  consider  the  matter  one  on 
which  doubts  might  haye  fairly  existed.  Jo-nes  y . 
SmUk,  3  M.  &  W.  626 ;  6  D.  P.  C.  557 ;  7  L.  J., 
Ex.  143. 

If,  on  moying  to  set  aside  proceedings  for 
irregularity,  the  rule  does  not  pray  for  costs,  the 
court^  cannot  giye  them.  B^x  y.  Middlesex  Cor- 
poration, 2  D.  P.  C.  5. 

Where  an  inquisition  of  damages  before  the 
sheriff  was  excessiye,  and  the  court  granted  a 
rule  for  setting  it  aside,  leaying  it  to  an  arbi- 
trator to  say  for  what  sum  the  yerdict  should 
stand  (nothing  being  said  at  the  time  as  to 
costs),  and  the  arbitrator  reduced  the  damages 
considerably  : — Held,  that  the  plaintiff  was  not 
entitled  to  the  costs  of  setting  aside  the  inquisi- 
tion. Leujis  y.  Sarris,  4  D.  dc  B.  129  ;  2  B.  &  C. 
620. 

Where  a  creditor  brings  an  action  against  a 
company  which  to  his  knowledge  is  in  yolnntary 
liquidation,  and  the  claim  is  admitted  by  the 
liquidator,  the  court  will  order  the  creditor  to  pay 
the  costs  of  an  application  to  stay  the  action. 
Freeman  y.  General  PuUisking  Co,,  63  L.  J., 
Q.  B.  678  ;  [1894]  2  Q.  B.  380  ;  10  B.  366  ;  70 
L.  T.  845  ;  42  W.  B.  539  ;  1  Manson,  366. 

Proceedings  stayed  in  a  tithe  suit  as  to  one  of 
seyeral  defendants  on  payment  of  costs.  Otdd 
y.  Griffin,  8  Jr.  Eq.  B.  512. 

Where  a  decree  had  been  obtained  in  chanceiy 
for  the  general  administration  of  a  testator's  assets, 
a  bill  preyiously  filed  in  this  court  by  an  annuitant 
under  the  will  against  the  executor  was  dismissed ; 
and  as  the  annuitant's  bUl  had  been  filed  with 
undue  haste,  she  was  not  allowed  t^e  costs  of  the 
application  to  stay  proceedings,  although  she  was 
allowed  her  costs  up  to  the  time  of  notice  of  the 
decree.    Hayward  y.  C&nstable,  2  Y.  &  Coll.  43. 

A  party  prosecuting  a  suit  after  notice  of  decree 
in  another  suit  under  which  he  may  obtain  sdl  the 
relief  which  he  seeks  in  his  own,  may  be  refused 
his  costs  of  an  application  to  stay  proceedings  ; 
but  it  is  contrary  to  the  practice  to  order  him  to 
pay  such  costs.  Such  application  may  be  made 
by  the  plaintiff  in  the  suit  in  which  the  decree 
has  been  made,  if  he  haye  an  interest  in  staying 
proceedings,  as  well  as  by  the  defendant,  although 
such  plaintiff  be  not  a  party  to  the  other  suit. 
Portarlington  (^Earl)  y.  Bamer,  2  Ph.  262  ;  16 
L.  J.,  Ch.  370  ;  11  Jur.  443. 

Whero  after  answer  a  plaintiff  moyed  to  stay 
all  proceedings  on  certain  terms,  and  a  defendant 
by  a  cross-motion  moyed  to  dismiss  the  bill  with 
costs,  the  court,  by  one  order  on  both  motions, 
made  the  costs  of  the  motion  costs  in  the  cause. 
Ventilation  and  Sanitary  Improvement  Co.  y. 
Edelsten,  11  W.  B.  613  ;  2  N.  B.  53. 

When  dealing  with  the  costs  of  an  informal 
motion  to  stay  proceedings,  t^e  court  will  not 
wholly  disregard  the  merits  of  the  suit.    Ih. 

When  a  suit  is  properly  instituted,  but  after 
its  institution  ciroumstances  occur  which  render 
its  further  prosecution  impossible,  it  is  in  the 
discretion  of  the  court  to  stay  proceedings  with 
or  withou  costs  ;  and  the  court  will  look  at  the 
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circnmBtances  under  which  the  suit  was  instituted 
to  detennine  this  question.  EUey  v.  Adamif  10 
L.  T.  212  ;  12  W.  B.  586  ;  3  K.  B.  696. 

When  the  matters  in  dispute  have  been  dis- 
posed of  by  an  independent  proceeding,  the  plain- 
tifE  may  apply  to  stay  proceedings,  and  the  court 
will  then  dispose  of  tne  costs.  But  where  the 
suit  has  been  dismissed  against  some  of  the  defen- 
dants  for  want  of  prosecution,  the  court  is  no 
longer  able  to  adjudicate  as  to  the  costs,  in  the 
absence  of  the  dismissed  parties  ;  and  in  default 
of  prosecution  the  bill  will  be  dismissed  in  the 
usual  way,  with  costs.  Troward  y.  Attwood^  27 
Beav.  85. 

c,  Pabticulabs. 
See  B.  S.  C,  1883,  Old,  XIX.  rr.  6-8. 

1.  When  Ordered,  319. 

2.  Practice,  328. 

8.  Sufficiency  of,  385. 

4.  Amendment  of,  337. 

6.  Binding  Character  of  Particulars,  338. 

6.  In  Ejectment — See  Ejeotmext. 

7.  On  Infringement  of  Patent. — See  Patent. 

1.  Wlien  Ordered. 

Aooonnt — Sum  claimed.  ]— Where  a  plaintiff 
claims  to  recover  a  definite  sum  made  up  of  a 
number  of  items  he  will  be  ordered  to  give 
particulars  of  demand,  though  he  will  not  be 
ordered  to  do  so  if  he  only  claims  an  account. 
Blaekie  v.  OsmaHon,  54  L.  J.,  Gh.  473  ;  28  Gh.  D. 
119  ;  52  L.  T.  6 ;  33  W.  B.  158— G.  A. 

The  administratrix  of  A.,  by  statement  of 
claim  in  an  action  against  the  administratrix  of 
O.,  alleged  that  an  arrangement  had  been  made 
between  A.  and  G.  that  sums  contributed  by 
them  for  the  purpose  of  being  lent  to  or  applied 
for  the  benefit  of  G.,  to  enable  him  to  carry  on  a 
litigation,  should  be  treated  as  a  joint  transaction, 
and  that  as  soon  as  G.  had  established  his  title  to 
the  property  for  which  he  was  suing  and  could 
repay  the  advances  made  him  the  advances  made 
by  A.  and  G.  should  be  repaid  out  of  the  moneys 
recovered  from  him  ;  that  during  the  litigation 
A.  advanced,  in  pursuance  of  this  arrangement, 
sums  amounting  to  about  27,0002. ;  that  the 
advances  made  to  G.  were  made  through  G.  and 
in  his  name  ;  that  the  defendant  had  recovered  a 
judgment  against  G.  for  the  advances  to  him, 
and  that  a  sum  had  been  set  apart  in  a  suit  in 
chancery  in  satisfaction  of  this  judgment.  The 
plaintiff  claimed  that  it  might  be  declared  that 
the  loans  by  G.,  in  respect  of  which  the  judgment 
was  recovere<I,  were  transactions  for  the  joint 
benefit  of  A.  and  G.  as  partners,  and  to  have  the 
sums  contributed  by  them  respectively  ascer- 
tained, and  asked  that  the  plaintiff  might  be 
declared  entitled  to  a  share  in  the  benefit  of  the 
judgment  and  in  the  fund  set  aside  to  satisfy  it. 
The  defendant,  before  putting  in  a  defence, 
applied  for  an  account,  with  dates  and  items  of 
the  particulars  of  the  27,000Z.  mentioned  in  the 
statement  of  claim  : — Held,  that,  the  action  not 
being  a  mere  legal  demand  for  an  ascertained 
sum,  but  an  equitable  claim  for  an  amount  to 
be  ascertained  by  an  account,  the  particulars 
asked  for  were  not  required  to  enable  the  defen- 
dant to  frame  her  defence,  and  that  the  plaintiff 
ought  not  to  be  ordered  to  furnish  them.  AvguS' 
Hnvt  V.  NerincJu,  16  Gh.  D.  13 ;  43  L.  T.  458  ; 
29  W.  B.  225— C.  A. 

It  was  alleged  by  counter-claim  to  a  redemp- 
tion action  that  the  mortgage  comprised :  (1) 


certain  commission ;  (2)  a  sum  also  secured  by 
bills  of  exchange ;  (3)  a  sum  due  on  an  open 
account,  and  t^t  the  mortgagee  had  received 
divers  sums  in  respect  of  the  bills  of  exchange- 
and  on  the  open  aocount.  The  mortgagee 
counter-claimed  for  an  aooount  and  forodosure 
or  sale.  Particulars  of  the  sums  received  by 
him  on  the  bills  of  exchuige  and  the  open 
account  were  ordered  to  be  ^ven.  JEmm  v. 
Goldberg,^  Gh.  D.  505  ;  56  L.T.736;  36W.B. 
278. 

Partieulan  by  Plaintiif  of  Credits.] — A  plain- 
tiff may  be  ordered  to  give  particulars  of  items 
which  are,  in  his  claim,  placed  to  the  credit  of 
the  defendant.  Qodden  v.  Corttenj  49  L.  J., 
G.  P.  112  ;  5  G.  P.  D.  17 ;  41  L.  T.527  ;  28  W.B. 
305. 

The  rule  which  formerly  existed  not  to  compel 
a  plaintiff  to  state  the  items  of  sums  for  which 
he  has  voluntarily  given  credit  to  the  defendant 
in  his  particulars  of  demand  is,  since  the  Judi- 
cature Act,  no  longer  applicable,  and  the  defen- 
dant  can  require  the  puuntiff  to  state  such  items^ 
unless  they  are  such  as  would  be  more  within 
the  knowledge  of  the  defendant  than  of  the 
plaintiff.  Therefore  where,  in  an  action  on  a 
builder's  contract,  the  plaintiff  in  his  particulars, 
on  a  specially-indorsea  writ,  gave  credit  to  the 
defendant  for  a  lump  sum  **for  work  not  per- 
formed," and  for  another  lump  sum  for  ^  bricks^ 
goods,  and  works,**  the  court  held,  that  the  defen- 
dant was  entitled  to  have  an  account,  with  dates- 
and  items,  as  to  these  two  lump  sums.    Ih, 

In  ordering  further  and  better  particulars,  the 
court  will  not  compel  the  plaintiff  to  give  par- 
ticulars of  payments  made  by  the  defendant. 
Fti4neU  V.  Gordon,  13  G.  B.  847. 

The  court  will  not  compel  a  plaintiff  suing  for 
the  balance  of  an  account  to  furnish  a  statement 
of  moneys  received  by  him  from  the  defendant. 
Penpraee  v.  Create,  1  M.  &  W.  36 ;  4  D.  P.  C. 
711 ;  1  Tyr.  &  G.  468  ;  5  L.  J.,  Ex.  105. 

Where  there  is  a  debtor-and-creditor  account, 
the  particulars  should  specify  the  matters  for 
which  credit  is  meant  to  be  given.  Mitchell  v. 
Wright,  1  Esp.  280. 

And  stating  the  debtor  side  only  is  not  suf- 
ficient.   Adlington  v.  Appleton,  2  Gamp.  410. 

The  rule  which  requires  the  sum  or  balance 
claimed  to  be  stated  does  not  require  the  plain- 
tiff to  state  the  items  in  reduction  of  his  demand ; 
it  is  sufilcient  if  he  states  the  credit  which  be 
gives  generally,  so  as  to  shew  the  balance  he 
claims.  Smith  v.  Eldridge,  5  N.  &  M.  403 ;  1 
H.  &  W.  627  ;  4  A.  &  E.  64. 

A  plaintiff  is  not  bound  to  give  the  defendant 
a  statement  of  the  items  of  the  simis  for  which 
he  has  given  the  defendant  credit  in  his  par- 
ticulars. Myatt  V.  Oreea,  13  M.  &  W.  377 ;  14 
li.  J.,  Ex.  34. 

Under  Pleai  of  Payment,  fto.] — ^A  defendant 
who  pleads  payment  of  a  sum  of  money  may 
be  compelled  to  furnish  the  particulars  of  the 
payment.  Ireland  v.  Thompson,  4  Bing.  (N.C.) 
716 ;  6  Scott,  601 ;  1  Am,  271 ;  7  L.  J.,  C.  P. 
296  ;  2  Jur.  518. 

But  the  court  of  exchequer  refused  to  compel 
a  defendant  to  deliver  particulars  of  a  plea  of 
payment.  Phippt  v.  Sothem,  8  D.  P.  C.  208; 
9  L.  J.,  Ex.  88  ;  4  Jur.  204. 

The  court  ordered  particulars  of  a  plea  of 
exoneration  and  dischai^  Coombe  y,  Stepkentottt 
31  L.  T.  585  ;  23  W.  B.  137. 
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On  PftTment  into  Court.] — ^In  an  action  against 
a  carrier  for  the  loss  of,  and  injury  to,  goods  sent 
to  diiferent  places  at  different  times,  comprisiDg 
a  Tariety  of  claims  specified  in  the  particulars 
delirerea  nnder  a  judge's  order,  he  paid  a  sun  of 
money  into  court,  in  satisfaction  of  the  plaintiff's 
daim : — Held,  that  the  plaintiff  was  entitled  to 
an  aoconnt  of  the  particular  items  of  the  demand 
in  respect  of  which  the  sum  was  paid  into  court. 
Baxendale  v.  O.  W.  By,j6  H.  &  N.  95  ;  30  L.  J., 
Ex.  63. 

But  particulaiB  of  the  parts  of  a  plaintiff's 
claim  in  respect  of  which  money  is  paid  into 
coart,  will  not  be  ordered,  except  under  very 
special  circumstances.  Thames  Ironworks  and 
Skipbuildijig  Co,  v.  Royal  Mail  Steam  Packet  Co,, 
10  C.  B.  (N.B.)  376 ;  30  L.  J.,  0.  P.  265  ;  7  Jur. 
(K.8.)  972  ;  4  L.  T.  250 ;  9  W.  R.  577. 

The  court  refused  to  order  such  particulars  in 
an  action  for  extras  and  alterations  upon  a  ship- 
bdlding  contract.    Jb. 

TbR  court  has  a  discretion  to  order  a  defendant 
to  give  particulars  of  the  items  of  claim  in 
respect  of  which  he  pays  money  into  court,  but 
it  can  only  make  such  an  order  when  the  trial  of 
the  action  will  be  facilitated  and  neither  party 
embarrassed  by  it.  Orient  Steam  Navigati&n  Co, 
T.  Ocean  Marine  Inxwra/nce  Co.,  34  W.  B.  442. 

An  action  was  brought  by  the  plaintiff  as 
lessor,  against  the  def en(£uit8,  as  lessees,  of  certain 
premises  for — (1)  possession  ;  (2)  mesne  profits  ; 
(3)  damages  for  dilapidations  and  non-repair. 
The  defence  was  a  general  denial  of  all  liability, 
and  a  payment  of  ^l,  into  court,  as  sufficient  to 
satisfy  the  plaintiff's  claim  in  the  action.  A 
judge  at  chambers  having  made  an  order  that 
the  deteidants  should  give  to  the  plaintiff  par- 
ticnlais  in  writing,  stating  in  respect  of  which 
of  the  two  heads  of  claim  (mesne  profits  and 
damages  for  dilapidations)  the  payment  into 
coort  was  made,  and  if  in  respect  of  both,  how 
much  for  each  head : — Held,  tnat  the  order  was 
right,  as  the  defendants  ought  to  give  the  par- 
ticulars asked  for,  apportioning  the  sum  paid 
into  the  different  heads  of  claim.  Bowe  v.  Kelly, 
59  L.  T.  139. 

XoaMBAble   and   ivrobable   Caiue.] — In   an 

action  for  malicious  prosecution,  where  a  defen- 
dant pleads  reasonable  and  probable  cause,  the 
court  will  refuse  to  order  particulars  of  the  facts 
opon  which  he  relies  unless  special  circumstances 
are  shewn  why  particulars  should  be  ordered. 
Rftberte  v.  Otcen,  54  J.  P.  295. 

The  plaintiff  sued  the  defendant  for  having 
wrongfully  made  and  signed  an  order,  stating 
that  the  plaintiff  was  a  person  of  unsonnd  mind, 
in  consequence  of  which  the  plaintiff  had  been 
assaulted  and  removed  to  a  lunatic  asylum  and 
kept  there  against  his  iKill ;  and  he  also  claimed 
damages  for  the  libel  contained  in  such  order. 
The  defendant,  in  his  defence,  pleaded  (inter 
alia)  reasonable  and  probable  cause  for  believing 
the  plaintiff  to  have  been  a  person  of  unsound 
mind,  and  fit  to  be  detained  under  care  and 
treatment : — Held,  that  the  allegation  of  reason- 
able and  probable  cause  was  an  immaterial 
allegation,  and  that  the  defendant  coold  not  be 
ordered  to  give  particulars  thereof.  Caw  v. 
Torre,  64  L.  T.  515— C.  A. 

Libel — ^Piiblioation.1--In  an  action  for  libel 
brought  by  the  plaintiff  as  director  of  a  company 
against  the  defendants,  a  oonmiittee  of  the  share- 
holders in  the  company,  for  statements  contained 
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in  a  report  drawn  up,  and  alleged  to  be  maliciously 
published  by  them,  the  defendants  had  obtained, 
after  the  pleadings  had  been  closed,  an  order  for 
particulars  of  the  occasion  of  any  publication  by 
them  to  persons  other  than  shareholders  : — Held, 
that  the  defendants  were  not  entitled  to  such 
particulars,  since  the  publication  complained  of 
clearly  included  publication  to  others  than  share- 
holders, though  not  expressly  so  stated,  and 
sufficiently  complied  with  the  requirements  of 
pleading  as  laid  down  under  Ord.  XIX.  r.  4. 
JR4teelle  v.  Buchanan  (16  Q.  B.  D.  656)  dis- 
tinguished,  as  applicable  only  to  actions  for 
slander.  Oouraud  v.  Fitzgerald,  Zl  W.  B.  265— 
C.  A. 


Plea  of  Jnstifioation.] — Defendant  pub- 


lished articles  alleging  that  the  plaintiff,  who 
was  governor  of  Mauritius,  had  been  charged  by 
members  of  the  council  with  sending  to  the 
colonial  office  garbled  reports  of  their  speeches. 
The  articles  were  also  alleged  by  the  plaintiff  to 
impute  that  he  had  in  fact  transmitted  such 
garbled  accounts.  An  action  for  libel  having 
been  brought,  the  defendant  pleaded  that  the 
alleged  libels  were  true  in  substance  and  in  fact : 
— Held,  that  the  plaintiff  was  entitled  to  further 
and  better  particulars,  it  not  being  clear  whether 
the  defence  meant  that  what  was  charged 
against  the  plaintiff  had  been  truly  reported,  or 
that  what  was  reported  to  have  been  charged 
was  in  foot  true.  Hewieuy  v.  Wright,  57  L.  J., 
Q.  B.  594  ;  59  L.  T.  795  ;  36  W.  B.  878— C.  A, 

A  plea  of  justification  in  an  action  on  a  libel 
may  be  allowed,  in  a  general  form,  when  the 
charge  is  not  matter  indictable,  the  defendant 
rendering  particulars  of  the  cluu'ges  intended  to 
be  justified.    Behrens  v.  Allen,  8  Jur.  (N.8.)  118. 

A  general  plea  of  justification  in  an  action  of 
libel,  where  the  libel  complained  of  consists  of  a 
general  charge  against  the  plaintiff,  is  bad,  unless 
the  defendant,  in  his  particulars,  states  specifi- 
cally the  facts  upon  which  he  relies  in  support  of 
the  charge.  Zierenberg  v.  Labouchere,  63  L.  J., 
Q.  B.  89  ;  [1893]  2  Q.  B.  183 ;  4  R.  464 ;  69 
L.  T.  172  ;  41  W.  R.  675  ;  57  J.  P.  711— C.  A. 

The  plaintiff  applied  for  an  order  for  par- 
ticulars of  a  defence  of  justification  pleaded  to 
an  action  for  libel  contained  in  a  review  of  a 
book  written  by  him.  The  review  stated  that 
the  plaintiff  was,  by  his  own  confession,  a  most 
barefaced  liar: — Held,  that  the  plaintiff  was 
entitled  to  particulars  of  the  passages  in  his  book 
on  whioh  the  defendants  relied  in  support  of  the 
defence  of  justification,  and  that  such  particulars 
must  specify  the  pages  in  the  book  at  which  the 
several 'passages  relied  oa  occurred,  and  the  first 
and  last  words  of  such  passages.  Dewreux  v. 
Clarke,  60  L.  J.,  Q.  B.  773 ;  [1891]  2  Q.  B.  582. 

Slander  of  Title.] — ^A  statement  of  claim  alleged 
that  the  defendant  had  slandered  the  plaintiff's 
title  to  certain  lands  by  publishing  certain  words 
**  just  before  the  exposure  to  sale  by  auction  of 
said  lands,  whereby  the  persons  desirous  of 
purchasing  were  prevented  nom  bidding,'*  to  the 
plaintiff's  loss,  &c. : — Held,  that  the  defendant 
was  entitled  to  an  order  for  particulars  of  the 
occasions  when  and  where  such  words  were 
spoken,  and  also  of  the  persons  present  on  such 
occasions,  and  the  best  particulars  the  plaintiff 
could  furnish  of  the  persons  who  were  desirous 
of  purchasing,  and  were  prevented  by  reason  of 
the  words  complained  of.  Boche  v.  Meyler^ 
[1896]  2  Ir.  B.  36. 
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Sltader— VamM  of  Penoai  to  whom  Slandor 
uttered.] — In  an  action  for  slander  the  court 
ordered  the  plaintiff,  upon  a  snmmons  taken  out 
by  the  def ezidant  before  dellTery  of  the  defence, 
to  give  particnlars  of  the  names  of  the  persons 
to  whom  the  alleged  slander  was  nttered.  BoteUe 
V.  Buchanan,  55  L.  J.,  Q'.  B.  376  ;  16  Q.  B.  D. 
656  ;  34  W.  R.  468. 

A  statement  of  claim  alleged  that  T.,  "  at  the 
request  and  by  the  direction  of  the  defendant, 
falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff  "  certain  slanderous 
words,  which  were  set  out : — ^Held,  that  the 
defendant  was  entitled  to  particulars  of  the 
persons  to  whom  the  words  were  uttered.  Brad- 
hwry  Y.  Cooper,  53  L.  J.,  Q.  B.  558  ;  12  Q.  B.  D. 
94  ;  32  W.  B.  32. 

When  particnlars  are  required  to  be  given  of 
the  names  of  persons  who  may  have  heard  the 
defendant  utter  certain  slanders  in  a  public 
room,  an  order  that  the  plaintiff  is  to  deliYer 
**  the  best  particulars  he  can  give  of  the  persons 
present**  when  the  slanders  were  uttered  is 
correct,  and  will  not  be  varied  by  the  court. 
WUUaiM  V.  BamsdaU,  36  W.  B.  125. 

QeetmoAt.] — Sse  Ejectment. 


Claim  M  Heir-at-law— Podigroo.] — ^In  an 


action  for  recoveiy  of  land,  where  the  plaintiff 
Bets  up  a  claim  to  possession  as  heir>at-law  with- 
out further  detail,  a  defendant  in  possession  is 
untitled  to  particulars  of  the  pedigree  on  which 
such  heirship  is  based.  Palmer  v.  Palmer,  61 
L.  J.,  Q.  B.  236 ;  [1892]  1  Q.  B.  319. 

Trespass  to  Land.] — In  an  action  of  trespass, 
where  the  locus  in  quo  was  of  considerable  extent, 
and  related  to  a  right  to  moor  ships,  the  plaintiff 
was  required  to  give  particulars  of  the  trespass. 
Xirunn  v.  Jonet,  3  Hodges,  230. 

Aott  of  VogUgneo.]— When  a  declaration  in 
an  action  against  the  defendant  for  negligent 
navigation  of  his  ship,  causing  injury,  contains 
only  general  allegations  of  negligence  on  the  part 
of  the  defendant  in  respect  of  navigation,  and  of 
keeping  the  machinery  and  the  ship  in  good 
repair,  the  court  will  not  require  the  plaintiff  to 
give  piEuticulars  of  matters  which  he  may  suppose 
to  constitute  the  n^ligence  of  the  defendiant, 
such  being  within  the  knowledge  of  the  defendant 
and  his  servants,  and  not  necessarily  within  the 
))er8onal  knowledge  of  the  plaintiff.  Oeorge  v. 
WatU,  30  L.  T.  60. 

HogUgnt  DriTing.]— In  an  action  for  an 
iujurv  by  the  careless  driving  of  a  servant  of 
the  defendant,  the  court  refuised  to  make  an 
order  for  particulars  of  the  injury  sustained  by 
the  plaintiff.  Wicks  v.  Maenamara,  3  H.  &  N. 
568  ;  27  L.  J.,  Ex.  419. 

AetioB  for  Eooape.>--In  an  action  against  the 
marshal  of  the  King's  Bench  prison  for  an  escape, 
the  plaintiff  was  bound  to  give  a  particular  of 
the  escape  relied  upon,  and  the  judge's  order  for 
a  particular  should  require  the  precise  day  of  the 
escape  to  be  stated,  which  the  plaintiff  must 
state  in  his  particular,  if  within  his  knowledge, 
DavU  V.  Chapman,  1  N.  &  P.  699 ;  6  A.  &  E.  767 ; 
W.  W.  &  D.  273  ;  6  L.  J.,  K.  B.  142. 

Fraud  and  Bapudiation.] — ^To  an  action  com- 
menced by  a  company,  and  continued  by  the 


official  manager  under  the  winding-up  acts,  for 
calls  on  shara  held  by  the  defendant  in  the 
company,  he  pleaded  that  he  was  induced  to 
become  the  holder  of  the  shares  by  fraud,  and 
within  a  reasonable  tune  after  he  had  notice  of 
the  fraud,  and  before  he  had  received  any  boiefit 
from  the  contract,  he  repudiated  it : — ^Held,  that 
the  plaintiff  was  entitled  to  particulars  of  the 
acts  of  fraud  and  repudiation.  M*'Creigkt  v. 
StevenMy  1  H.  &  G.  454 ;  31  L.  J.,  Ex.  455 ;  6 
L.  T.  503 ;  10  W.  B.  798. 

Particulars  granted  on  a  general  plea  (by  way 
of  equitable  defence)  of  fraud  on  tne  part  of  a 
cestui  que  trust.  PitU  v.  Chamhere,  1  F.  &  F. 
684. 

Where,  in  an  action  of  contract,  the  defendant 
in  one  paragraph  of  the  defence  pleaded  fraud 
generally,  an  oider  was  made,  on  the  application 
of  the  plaintiff,  for  particulars  of  the  acts  of  fraud 
relied  upon  in  that  paragraph,  although  the 
defence  in  subsequent  paragraphs  specifically  set 
out  certain  alleged  fraudulent  representations. 
Bastaw  V.  Bradshaw,  8  L.  B.,  Ir.  30. 

It  is  not  enough  in  a  statement  of  claim  to 
refer  to  particulars  of  fraud,  misrepresentation, 
breach  of  trust,  wilful  default,  or  unaue  influence 
previously  furnished  to  the  defendant.  Such 
particulars  must,  under  Ord.  XIX.  r.  6,  be  stated 
on  the  face  of  the  pleadings.  Kingston  v.  Corker, 
29  L.  B.,  Ir.  364. 

In  an  action  by  a  colliery  company  against 
coal  merchants  for  fraudulent  misrepresentation 
on  the  part  of  the  defendants  in  selling  coal  falsely 
purporting  to  be  the  plaintiffs'  coal,  the  plaintiff 
by  their  statement  of  claim  pleaded  two  particular 
instances  of  fraud,  and  also  alleged  generally 
divers  other  instances.  The  def encUinta  admitted 
the  two  particular  instances  as  occurring  through 
the  fraud  of  a  derk,  but  offered  to  make  an 
affidavit  that  they  knew  of  no  other  instances : — 
Held,  that  as  the  plaintiffs  had  made  a  substantial 
case,  and  the  defendants  had  the  means  of  ascer- 
taining from  their  books  whether  further  frauds 
had  been  committed,  the  plaintiffs  were  entitled 
to  discovery  before  delivering  particulars.  Waynet 
MeHkyr  Co,  v.  Radford,  65  L.  J.,  Ch.  140 ;  [1896] 
1  Ch.  29 ;  73  L.  T.  624  ;  44  W.  B.  103. 

Traudulent  Sales — ^Vamoo  and  Addresses  of 
Purohasors.] — In  an  action  to  restrain  the 
defendants  from  fraudulently  selling  inferior 
qualities  of  goods  manufactured  by  the  plain- 
tiffis  as  their  best  quality,  and  from  falsely  snd 
maliciously  representing  that  the  goods  oi  the 
plaintiffs'  manufacture  were  inferior  to  those  of 
the  defendants'  manufacture,  the  plainti&  were 
ordered  to  give  particulars  of  the  names  and 
addresses  of  the  persons  to  whom  the  goods  had 
been  sold,  as  well  as  the  times  and  places  of  soch 
sales  : — Held,  that  the  plaintiffs,  by  giving  psr- 
ticulars  of  the  times  and  places  of  the  idleged 
sales,  were  giving  to  the  defendants  all  the 
information  that  they  required  to  enable  them 
to  meet  the  case  nuuie  by  the  plaintiffs ;  and  that 
it  was  not  necessary  to  give  particulars  of  the 
names  and  addresses  of  the  purchasers.  Duke  v. 
WUden,  77  L.  T.  67— C.  A. 

InstigatioB  to  improper  Aet  and  impropa 
XotiTOS  alleged.] — An  action  was  bfx>ught  by 
the  plaintiff  association  against  the  defendant 
association,  and  the  liquidator  in  the  winding-up 
thereof,  claiming  that,  notwithstanding  a  certain 
order  made  in  the  winding-up,  the  defendant 
association  was  liable  to  pay  a  certain  sum  of 
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money  to  the  plaintiff  association.  The  order 
had  been  made  on  the  application  of  the  liquidator 
postponing  payment  of  that  debt.  The  statement 
of  claim  alleged  that  the  directors  of  the  plaintiff 
association  were  shareholders  of  the  defendant 
association,  and  had  instigated  and  concurred  in 
the  liquidator's  application  for  the  purpose  of 
escaping  from  their  liability  to  calls  which,  as 
members  of  the  defendant  association,  they  would 
be  under  if  the  claim  of  the  plaintiff  association 
were  enforced  ;  and  that  the  liquidator  and  the 
directors  of  the  defendant  association  and  their 
solicitors  knew  that  the  directors  of  the  plaintiff 
association  were  also  shareholders  of  the  defen- 
dant association,  and  also  the  improper  motives 
which  actuated  the  said  directors : — ^Held,  that  a 
line  must  be  drawn  between  requiring  the  plain- 
tiff association  to  make  a  sufficient  statement  to 
prevent  the  defendant  association  being  taken 
by  surprise  at  the  trial,  and  requiring  it  to  dis- 
close the  evidence  on  which  it  intended  to  rely ; 
and  therefore,  that  the  plaintiff  association  must 
8tate  whether  the  alleged  instigation  was  verbal 
or  in  writing,  and,  if  verbal,  by  whom  it  was 
made,  and,  if  in  writing,  the  date  of  such  writing, 
and  idso  give  particulars  of  the  improper  motives 
which  were  alleged  to  have  actuated  the  directors. 
Briton  Medical  and  General  Ja/b  Auociation  y. 
Britannia  Fire  Auooiatum,  59  L.  T.  888. 

DsfeetiTe  Conditioa  of  Ship.] — In  an  action 
by  the  owners  of  cargo  against  the  shipowners, 
for  damage  to  the  cargo  caused  by  the  alleged 
defective  condition  of  the  ship  : — Held,  that  the 
defendants  were  entitled  to  particulars  of  the 
alleged  defective  condition  oi  their  ship.  The 
Jiortf,5l  L.J.,P.73;  7  P.  D.  117  ;  46L.T.757; 
4  Asp.  M.  G.  535—0.  A. 

Breach  of  Covenants  in  Lease.] — In  an  action 
on  a  bond  for  breach  of  covenants  in  a  lease, 
where  breaches  are  not  assigned  in  the  declara- 
tion, copies  of  the  covenant  alleged  to  be  broken 
are  somcient  particulars  of  demand,  if  there  is 
no  plea  of  performance.  8.tuter  v.  JffUcficoek, 
9  D.  P.  C.  724;  W.  W.  &  D.  361  ;  1  Jur.  658. 

Plrintfffh  not  elaiming  to  Seeoyer.] — ^A  plain- 
tiff will  not  be  compelled  to  give  particubirs  of 
matten  in  respect  of  which  he  does  not  claim  to 
recover.  latek  v.  HanHey,  4  Ex.  486 ;  19  L.  J., 
Ex.  29  ;  13  Jur.  962. 

Bpeeial  Ihanage.] — The  court  will  not  compel 
a  plaintiff,  suing  for  the  breach  of  an  agreement, 
and  assigning  by  way  of  special  damage,  thftt  he 
has  incurred  certain  expenses,  to  furnish  parti- 
culais  of  such  special  damage.  Retallich  v. 
Havohei,  1  M.  &  W.  573  ;  1  Tyr.  &  G.  1134. 

BreaelL  of  Wanranty.] — Or,  in  an  action  for 
the  breach  of  warranty  of  a  horse,  the  court  will 
not  order  the  plaintiff  to  give  particulars  of  the 
nufloundness  complained  of.  I^ylie  v.  Stephen^ 
6  M.  &  W.  813  ;  8  D.  P.  C.  871 ;  4  Jur.  852. 

Ho  Ambiguity.] — ^In  an  action  on  the  case,  the 
court  will  not  require  the  plaintiff  to  deliver  a 
particular  of  his  daim,  wh^^  from  the  mode  of 
alleging  it  in  the  declaration,  there  is  no  ambiguity 
as  to  the  transaction  in  respect  of  which  the 
action  is  brought.  Stannard  v.  UllUhome^  6 
D.  P.  0.  370 ;  3  Scott,  771 ;  3  Bing.  (H.o.)  326  ; 
2  Hodges,  247.  --e  v       / 


Bill  of  Exehange.] — ^Where  a  plaintiff  declares 
only  on  a  bill  of  exchange,  the  defendant  is  not, 
except  under  very  special  circumstances,  entitled 
to  piEirticulars  of  demand.  Brooke  v.  Farlar, 
3  Scott,  654  ;  3  Bing.  (K.G.)  291  ;  5  D.  P.  0.  36  ; 
2  Hodges,  264  ;  6  L.  J.,  0.  P.  26. 

lifB  Poliey — Partioulars  of  Symptoms.] — In 
an  action  on  a  policy  of  insurance,  one  of  the 
questions  put  as  the  basis  of  the  proposal  was, 
whether  the  deceased  had  ever  been  afflicted 
with  or  had  any  symptoms  of  any  complaint. 
The  defendant  having  pleaded  that  the  answer  to 
this  was  untrue,  as  the  deceased  had  had  disease 
of  the  stomach,  the  court  compelled  him  to 
deliver  to  the  plaintiff  particulars  of  those 
symptoms.  Marshall  v.  Emperor  Life  Assuranee 
Society,  6  B  &  S.  886  ;  35  L.  J.,  Q.  B.  89  ;  L.  B.  1 
Q.  B.  36  ;  12  Jur.  (N.B.)  293  ;  13  L.  T.  281. 

SednotioB  and  Loss  of  Senrioe.l^The  plaintiff, 
in  an  action  for  the  seduction  of  nis  daughter  by 
the  defendant  and  consequent  loss  of  her  services, 
alleged  that  the  defendant,  when  engaging  his 
daughter  as  servant,  had  entered  into  a  contract 
to  treat  his  daughter  in  a  proper  and  becoming 
manner  ;  but  that  the  defendant  had  committed 
a  breach  of  that  contract  by  behaving  to  his 
daughter  in  an  improper  manner,  namely,  by 
seducing  her  whilst  in  his  service,  whereby  she 
had  bea)me  pregnant,  and  that  in  consequence 
of  her  pregnancy  the  plaintiff  had  lost  her 
services.  The  defendant  did  not  deny  the  seduc- 
tion on  oath,  but  sought  to  obtain  particulars 
of  the  times  and  pls^  at  which  the  alleged 
connection  between  himself  and  the  plaintiff's 
daughter  had  taken  place : — Held,  that  under 
the  circumstances  the  defendant,  without  denying 
the  seduction  on  oath,  was  not  entitled  to  an 
order  for  such  particulars.  Thompeon  v.  Birkley^ 
47  L.  T.  700  ;  31 W.  R.  230.  See  Knight  T.  Engle, 
61  L.  T.  780. 

In  an  action  for  seduction,  to  entitle  the  defen- 
dant to  an  order  for  particulars,  he  must  shew 
special  circumstances  other  than  those  which 
would  tend  to  a  mere  restriction  of  the  proof 
necessarily  incident  to  such  an  action.  Lagan  y. 
Gibson,  Ir.  B.  9  0.  L.  507. 

A  defendant  in  an  action  for  seduction  is  not 
entitled  to  call  for  particulars  without  making 
an  affidavit  of  merits.  I{anna  v.  XeerSf  [1896 J 
2  Ir.  B.  226. 

Objeetioai  to  Title  on  Sale  of  Property.]— In 
an  action  by  a  vendee  against  a  vendor,  to  recover 
back  the  deposit,  the  conditions  not. being  com- 
plied with,  the  defendant  may  obtain  particulars 
of  the  grounds  on  which  the  plaintiff  seeks  to 
recover,  to  which  the  latter  will  be  confined  at 
the  trial    Squire  v.  Tod,  1  Oamp.  293. 

So,  in  an  action  for  the  non-performance  of  a 
contract  for  the  sale  of  a  house,  with  counts  to 
recover  back  the  deposit,  the  plaintiff  having 
alleged  that  the  defendant,  who  was  to  make  a 
good  title,  had  delivered  an  abstract  which  was 
**  insufficient,  defective,  and  objectionable,"  the 
court  obliged  the  plaintiff  to  give  particulars 
of  aU  objections  to  the  abstract  arising  upon 
matters  of  fact  CoUett  v.  Thompson,  3  Bos.  &  P. 
246. 

In  an  action  to  recover  back  the  deposit  paid 
to  the  auctioneer  upon  the  sale  of  an  estate, 
on  the  ground  of  objections  to  the  title,  the 
defendant  is  entitled  to  particulars  of  the 
objections  arising  upon  matters  of  fact,  but  not 
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of  objections  in  point  of  law.    Roberts  v.  BoW' 
lands,  3  M.  &  W.  643  ;  7  L.  J.,  Ex.  182. 

Particulars  stated  the  action  to  be  brought  to 
recover  the  deposit  paid  upon  the  sale  of  an 
estate,  to  which  the  defenoant  was  unable  to 
make  a  good  title.  A  summons  was  taken  out 
for  better  particulars,  which  was  dismissed  upon 
the  plaintiffs  attorney  stating  that  the  objec- 
tions were  matters  of  law  only.  Subsequently,  a 
notice  was  delivered  to  the  defendant's  attorney, 
that  the  objections  were  set  forth  in  the  plaintiffs 
answer  to  the  defendant's  bill  in  chancery.  At 
the  trial  it  appeared  tliat  the  only  objection  was 
matter  of  fact.  The  court  refused  a  new  trial, 
the  defendant's  attorney  declining  to  make  an 
affidavit  that  he  had  been  misled.  CorreU  y. 
CaUU,  5  D.  P.  C.  698  ;  M.  &  H.  89. 

Batnming  Oflloer— Aetion  for  ChargM.] — In 
an  action  against  a  county  council  by  a  returning 
officer  for  his  charges  at  an  election  the  county 
council  disputed  the  claim  beyond  a  certain 
amount  as  not  being  *'  reasonable  charges  "  under 
s.  2  of  the  Parliamentary  Elections  (Betuming 
Officers)  Act,  1876,  particulars  of  the  items 
objected  to  were  refused.  James  t.  Radnor 
County  Council  J  54  J.  P.  614. 

Highway^Aoti  of  Dedieation.]— In  an  action 
to  restrain  trespass  on  a  road,  the  defendants 
pleaded  that  it  was  a  highway,  and  were  ordered 
to  amend  their  defence  so  as  to  shew  the  mode  or 
title  in  or  under  which  they  claimed  that  the 
road  had  become  a  highway.  The  defendants 
amended  by  alleging  that  the  road  had  for  many 
years  been  used  by  the  public  as  of  right  and 
was  a  highway,  having  been  dedicated  to  the 
public  by  the  plaintiff  and  her  predecessors  in 
title  or  some  of  them.  An  order  was  then  made 
that  the  defendants  should  deliver  to  the  plaintiff 
full  particulars  of  the  nature  of  all  acts  of  dedi- 
cation relied  on  by  the  defendants,  and  if  the 
defendants  claimed  by  acts  of  dedication  other 
than  permissive  user,  particulars  of  such  acts  of 
dedication,  with  dates,  and  by  whom  made.  The 
defendants  appealed  : — Held,  that  under  the 
present  system  the  court  will  oblige  a  party  to 
give  such  information  as  to  the  nature  of  his 
case  as  is  requisite  to  prevent  his  opponent  from 
being  taken  by  surprise  at  the  trial,  but  that  the 
order  made  went  too  far,  and  that  the  proper 
order  was  that  if  the  defendants  relied  on  any 
specific  acts  of  dedication,  or  specific  deductions 
of  intention  to  dedicate,  whether  alone  or  jointly 
with  evidence  of  user,  they  should  set  forth  the 
nature  and  dates  of  those  acts  or  declarations, 
and  the  names  of  the  persons  by  whom  they 
were  done  or  made,  i^fedding  v.  Fltxpatrieky 
68  L.  J.,  Ch.  139  ;  38  Ch.  D.  410  ;  69  L.  T.  492  ; 
37  W.  B.  20—0.  A. 

Infringement  of  Trade  Xark^Hamei  of  Per- 
sons deoeived.] — In  an  action  to  restrain  infringe- 
ment of  trade  mark,  the  plaintiff  alleged,  by  his 
statement  of  claim,  that  **  divers  persons"  had 
been  thereby  induced  to  purchase  the  defendant's 
goods  as  the  plaintiffs.  After  defence,  the  defen- 
dant took  out  a  summons  that  plaintiff  might 
give  the  names  of  the  persons  so  induced  to 
purchase : — Held,  that  defendant  was  entitled 
to  the  order.  Humphries  v.  Taylor  Drug  Co,, 
39  Oh.  D.  693  ;  69  L.  T.  177  ;  37  W.  B.  192. 

Infiringement  of  Patent.] — See  Patent. 


Breaohes  of  Trust— Ctoneral  AUegatioiis.] — 

Where  in  an  administration  action,  the  plaintiff 
alleged  that  the  defendant,  one  of  the  executors, 
in  various  ways  had  misapplied  parts  of  the 
rents  and  profits  of  the  leasenolds,  and  thereby 
injured  the  plaintiff  and  committed  breaches  of 
trust,  and  the  plaintiff  specified  one  misapplica- 
tion of  a  sum  of  261. :— On  summons  by  the 
defendant,  the  court  made  an  order  striking  out 
the  general  allegations  unless  the  plaintiff  fur- 
nished particulus  within  seven  days.  Anstice^ 
In  re,  Anstiee  v.  mbell,  64  L.  J.,  Oh.  1104  ;  62 
L.  T.  672  ;  33  W.  B.  667. 

Alleged  Palse  Entries  in  Books.] — ^A  company 
which  had  bought  the  business  of  the  defen- 
dants, and  employed  them  to  manage  it,  brought 
an  action  against  them  for  an  account  of  what 
was  due  from  them  under  a  guarantee  that  the 
profits  should  amount  to  a  certain  yearly  sum. 
The  statement  of  claim  alleged  that  the  defen- 
dants had  made  false  entries  in  the  boo^  for  the 
purpose  of  making  their  working  expenses  appear 
less  than  they  had  been,  and  so  relieving  them- 
selves of  liability  under  the  guarantee.  The 
defendants  obtained  an  order  for  the  plaintiffs  to 
furnish  particulars  of  the  false  entries  alleged. 
The  plaintiffs  set  out  a  list  of  the  Items  com- 
plained of  transcribed  from  the  books  with 
references  to  the  parts  of  the  books  where  they 
were  found.  The  defendants  applied  for  further 
and  better  particulars  : — Held,  that  as  an  entry 
might  be  wrong  in  different  ways,  the  mere  speci- 
fication of  the  entries  complained  of  did  not  give 
the  defendants  sufficient  information  of  the  nature 
of  the  case  they  had  to  meet,  and  that  the  plain- 
tiffs must  state  shortly  as  to  each  item  the  general 
nature  of  the  objection  they  made  to  it.  New- 
port Slipway  Dry  Dock  Co,  v.  Paynter,  66  L.  J., 
Ch.  1021  ;  34  Ch.  D.  88  ;  66  L.  T.  711—0.  A. 

Partlonlars  in  Probate  Aetioas.] — See  Will. 


8.  Practice. 

In  Admiralty   Division.]  —  The   rule   as    to 
ordering  particulars  is  the  same  in  the  Admiralty 
Division  as  in  the  Queen's  Bench  Division  of  the 
High  Court.     The  Rory,  61  L.  J.,  P.  73  ;  7  P. 
117 ;  46  L.  T.  767  ;  4  Asp.  M.  0.  536—0.  A. 

In  Chanoery  Division.]— The  Chancery  Division 
has  power  to  order  a  paj*ty  to  give  particulars  of 

E leading.  If  the  action  is  a  so-called  common 
iw  action,  as  for  money  lent,  particulars  will  be 
ordered  almost  as  a  matter  of  course,  as  in 
motions  at  common  law  before  the  judicature 
acts;  but  in  so-called  equity  actions,  as  for 
money  due  under  a  partnership  or  charge,  par- 
ticulsufi  will  be  ordered  only  where  a  strong  case 
for  their  being  allowed  is  shewn  by  affidavit,  the 
ordinary  practice  being,  in  the  absence  of  such 
case  being  made  out,  to  direct  a  defence  to  be 

§ut  in,  if  that  can  be  done,  after  which  the 
efendant  may  administer  interrogatories.  Av^us- 
tinus  V.  Nerinckw,  16  Oh.  D.  13  ;  43  L.  T.  468  ; 
29  W.  E.  226—0.  A. 

Objeot  o£] — ^The  object  of  particulars  is  to 
inform  the  defendant  of  the  nature  of  the  plain- 
tiff's claim,  and  to  limit  the  proof  of  the  latter 
to  the  amount  therein  mentioned :  but  it  forms 
no  part  of  the  record  itself.  It  cannot,  therefore, 
h^  used  in  aid  of  the  declaration.    Dempster 
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X.  Puntdl,  3  Man.  &  G.  375  ;  4  Scott  (N.R.)  SO  ; 
1  D.  (HJ8.)  168 ;  11  L.  J.,  C.  P.  33. 

The  ol^ect  of  particalan  is  to  control  the 
generality  of  the  declaration,  and  a  defendant  is 
entitled  to  snch  particulars  of  the  plaintiffs 
demand  as  will  give  him  that  information  which 
a  reasonable  man  would  require  respecting  the 
matters  against  which  he  is  called  upon  to  defend 
himself.  iZniitMY.  Beretfttrd,  4  Railw.  Gas.  129  ; 
3  D.  &  L.  464 ;  15  M.  &  W.  78 ;  15  L.  J.,  Ex.  78  ; 
10  Jur.  76. 

At  what  liiiM  Applieation  made.] — ^A  British 
snbject  residing  in  France  was  there  served  with 
a  writ  of  summons  in  the  form  prescribed  by 
15  k  16  Vict.  c.  76,  s.  18.  The  defendant  appeared, 
and  after  declaration  found  that  the  cause  of 
action  did  not  arise  within  the  jurisdiction  of  the 
court,  whereupon  he  applied  to  set  aside  the  writ, 
and  proceedings  under  it : — Held,  that  the  defen- 
dant, by  appearing,  had  given  the  court  jurisdic- 
tion ;  in  such  case,  the  defendant  should  apply 
for  particulars  before  appearance.  Farhet  v. 
SmUU,  10  Bz.  717  ;  3  G.  L.  B.  505  ;  24  L.  J.,  Ex. 
167 ;  1  Jur.  (N.S.)  383  ;  3  W.  B.  214. 

In  an  action  for  seduction  particulars  of  the 
time  and  place  of  the  alleged  seduction  will  not 
be  orderoa  on  the  application  of  the  defendant 
before  delivering  his  defence,  unless  the  applica- 
tion is  accompanied  by  an  affidavit  stating  his 
intention  to  deny  the  seduction.  KnXght  v. 
EngU^  61  L.  T.  780.  See  BjtmlU  v.  .Stt^/kman, 
ante,  ooL  323. 

There  is  no  rule  as  to  the  class  of  cases  in  which 
the  delivery  of  particulars  should  be  ordered 
before  discovery,  or  discovery  be  ordered  before 
the  delivery  of  particulars.  The  order  of  the 
judge  or  court  will  depend  upon  the  circum- 
stances of  each  case.  WaynM  Aferthyr  Co.  v. 
Radford,  65  L.  J.,  Gh.  140  ;  [1896]  1  Gh.  29  ;  73 
L.  T.  624  ;  44  W.  B.  103. 

Altar  Bisoorery.j^Where  the  defendant 

has  the  means  of  knowing  the  facts  in  dispute, 
and  the  plaintiff  has  not,  the  defendant  is  not 
entitled  to  particulars  until  after  he  has  given 
discovery.  Millar  v.  Harper,  57  L.  J.,  Gh.  1091 ; 
:«  Gh.  D.  110 ;  58  L.  T.  698 ;  36  W.  B.  454— 
C.A. 

The  plaintiifo,  who  were  the  executors  of  a 
married  woman,  sued  her  husband  to  establish 
that  a  quantity  of  the  furniture  and  other  chattels 
comprised  in  an  inventory  which  had  been  taken 
of  the  goods  in  the  defendant's  house,  belonged 
to  the  separate  estate  of  the  wife.  The  husband 
applied  for  particulare  of  demand  shewing  which 
chattels  they  claimed : — Held,  that  the  applica- 
tion ought  to  stand  over  till  the  husband  had 
made  an  affidavit  as  to  which  of  the  articles 
belonged  to  the  wife.    Ih. 

The  statement  of  claim,  in  an  action  by  a  prin- 
cipal against  his  stockbrokers  to  open  settled 
accounts,  alleged  fraud,  and  that  the  plaintiff  was 
unable  to  give  particulars  before  discovery.  An 
application  by  the  defendants  for  particulars  was 
oraered  to  stand  over  till  after  a  defence  had 
been  delivered.  A  defendant  by  delivering  a 
defence  does  not  waive  his  right  to  particulars. 
8aeh*  V.  Spielnum,  57  L.  J.,  Gh.  658  ;  37  Gh.  D. 
295  ;  58  L.  T.  102  ;  36  W.  B.  498. 

An  inquiry  as  to  damages  was  directed  in  an 
action  to  restrain  the  defendant  from  carrying  on 
a  certain  trade  in  breach  of  his  covenant.  The 
defendant  was  ordered  to  make  an  affidavit  of 
documents.    This  discovery  was  postponed  until 


after  the  delivery  by  the  plaintiffs  of  "  a  state- 
ment in  writing  shewing  the  various  heads  of 
claims  for  damages"  : — ^Held,  that  such  a  "state- 
ment "  would  not  prevent  an  abuse  of  discovery ; 
that  it  would  be  useless,  for  unless  the  plaintiffs 
obtained  discovery  first  it  oould  only  be  (b«wn 
in  the  most  general  way  so  as  to  include  every 
conceivable  head  of  dahn,  and  that,  therefore, 
the  order  postponing  discovery  must  be  dis- 
charged. Maaoim-NordenfeU  Ouns  and  AmfMt' 
nUion  Of.  v.  NordBnftlt,  62  L.  J.,  Gh.  749  ;  [1893] 
3  Gh.  122  ;  2  B.  538 ;  69  L.  T.  471  ;  42  W.  B. 
88— G.  A. 

Opening  Settled  Aeoonnts — Allegation!  of 
Fraud — Partioulari.] — The  plaintiffs  employed 
the  defendants  to  purchase  goods,  as  their  agents, 
at  the  lowest  possible  prices.  The  plaintiffs  sued 
for  an  account,  and  in  their  statement  of  claim 
alleged  that  the  defendants  had  purchased  goods 
at  prices  higher  than  the  current  prices,  and  had 
secretly  received  from  the  vendors  allowances  or 
commissions.  The  charges  against  the  defen- 
dants were  stated  in  general  terms,  no  particulars 
being  mentioned.  The  defendants  denied  the 
charges,  and  pleaded  a  settled  account : — Held, 
on  an  application  for  production  of  documents, 
that  the  plaintiffs  were  entitled  thereto  without 
giving  particulars  of  fraud.  Whyte  v.  Ahrent, 
54  L.  J.,  Gh.  145  ;  26  Gh.  D.  723  ;  50  L.  T.  344  ; 
32  W.  B.  649— G.  A. 

YSSmX  of  Particulars  on  DiiooTery.] — Ord. 
XIX.  r.  6,  which  requires  that  where  the  partj 
pleading  relies  upon  any  misrepresentation  or 
fraud,  he  shall  give  particulars  of  it  in  his  plead- 
ing, is  a  rule  of  pleading  only  ;  and  the  generality 
of  an  allegation  of  fraud  does  not  prevent  dis- 
covery so  as  to  enable  the  plaintiff  to  plead  the 
fraud  in  detail  —  Per  Bowen,  L.J.  Leitch  v. 
Abbott,  55  L.  J.,  Gh.  460 ;  31  Gh.  D.  374  ;  54 
L.  T.  258  ;  34  W.  B.  506  ;  50  J.  P.  441. 

JnriidietiOB  to  Order  after  Xatter  Beferred.] — 
By  a  judge's  order,  the  defendant  was  required, 
within  a  limited  time,  to  deliver  particulars  of 
set-off,  and,  in  default  thereof,  the  defendant 
was  to  be  precluded  from  giving  evidence  in 
support  of  his  set-off  at  the  trial.  The  defendant 
neglected  to  comply  with  the  terms  of  the  order, 
and  the  cause  was  afterwards  referred  by  an 
order  of  nisi  prius ;  and  after  the  arbitrators  had 
proceeded  with  the  reference,  a  judge,  during  the 
assizes,  made  an  order  for  the  delivery  of  par- 
ticulars of  the  set-off : — Held,  that  he  had  no 
authority  so  to  do  under  1  Geo.  4,  c.  55,  s.  5,  as, 
after  the  order  of  reference  the  cause  was  out  of 
court.  Atkworth  v.  Heatheote,  4  M.  &  P.  396  ;  6 
Bing.  596  ;  8  L.  J.  (O.S.)  G.  P.  206. 

Condition  Preeedent  to  Delivery.] — ^A  carrier, 
suing  a  railway  company  for  the  amount  of  over- 
chaiges  on  hundreds  of  items  for  the  carriage  of 
parcels,  is  not  obliged  to  furnish  particuli^  of 
the  overcharges  until  they  have  furnished  him 
with  a  copy  of  their  tariff  and  charges.  Sutton, 
V.  G.  W.  %.,  10  W.  B.  563. 

On  what  Xaterials  Applieation  made.] — In  an 
action  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  through  the  negligence  of  the 
defendant,  the  defendant  is  not  entitled  tD  par- 
ticulars of  the  injuries  on  an  affidavit  merely 
stating  that  his  defence  is  embarrassed  by  the 
want  of  such  particulars.  Brown  v.  O,  IF.  Ry,, 
26  L.  T.  398  :  20  W.  B.  585. 
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Semble,  that  the  defendant  would  have  been 
entitled  to  such  particulars  on  an  affidavit  shew- 
ing that  he  had  no  knowledge  of  the  case  the 
plaintiff  intended  to  set  up  at  the  trial,  and  that 
the  defendant  had  no  means  of  acquiring  such 
knowledge  without  the  aid  of  the  court.    Ih. 

The  court  will  not  grant  particulars  in  an 
action  of  trespass  on  the  mere  affidavit  of  the 
defendant  that  he  had  read  the  declaration,  and 
that,  from  its  general  and  yague  form  he  was 
unable  to  ascertain  the  grievance  on  which  the 
plaintiff  intended  to  rely;  but  some  special 
ground  must  be  shewn  as  a  reason  for  granting 
the  rule.  Horlock  v.  Lediard,  10  M.  &  W.  677  ; 
2  D.  (N.S.)  277  ;  12  L.  J.,  Ex.  33. 

Terms  of  Ordsr.] — ^An  order  made  on  a  plaintiff 
to  deliver  particulars  of  his  claim  under  Ord. 
XIX.  r.  7,  may  include  the  term  that  the  action 
shall  be  dismissed,  unless  the  particulars  are 
delivered  within  a  certain  time.  Davey  v. 
Bcntinck,  62  L.  J.,  Q.  B.  114 ;  [1893]  1  Q.  B.  185 ; 
4  R.  144  ;  67  L.  T.  742  ;  41  W.  B.  181— C.  A. 

Payment  into  Court— Yerdiot.] — Particulars 
applying  a  payment  to  and  satisfying  the  claim 
on  one  count : — Held,  that  the  defendant  must 
have  a  verdict  on  that  count.  Swindel  v.  Jeffery^ 
2  F.  &  F.  451. 

Waiver  of  Irroirnlarity.J— Where  a  plaintiff 
delivered  with  his  declaration  other  particulars 
without  leave,  and  the  defendant,  instead  of 
objecting,  pleaded  and  went  to  trial : — Held,  to 
have  waiv^  the  irregularity,  and  he  was  allowed 
to  avail  himself  of  the  second  particulars.  Fro- 
mant  v.  AgJiley,  I  El.  k  BL  723  ;  22  L.  J.,  Q.  B. 
237  ;  17  Jur.  1050. 

An  order  was  obtained  for  delivery  of  parti- 
culars of  set-off  within  a  fortnight ;  they  were 
not  delivered  for  five  weeks,  but  after  the  delivery 
an  order  was  made  by  consent  for  the  amend- 
ment of  the  declaration.  This  is  a  waiver  of  the 
irregularity  in  the  delivery  of  the  particulars. 
WaikU  V.  Anderson,  M.  &  M.  291. 

But  a  demand  of  particulars  of  set-off  delivered 
after  a  plea,  which  is  a  nullity,  is  no  waiver  of 
the  plaintifTs  right  to  sign  judgment.  Ford  v. 
Bernard,  4  M.  &  P.  303 ;  6  Bing.  634 ;  8  L.  J. 
(0.8.)  C.  P.  219. 

A  plaintiff,  in  his  particulars,  made  charges 
subsequent  to  action  brought  but  gave  cr^t 
also  to  the  defendant  for  payments  made  after 
the  commencement  of  the  action.  The  defendant 
not  having  objected  to  the  mode  in  which  the 
plaintiff  stated  his  claim  in  his  particulars,  until 
the  under-sheriff  was  summing  up : — Held,  no 
misdirection  on  the  part  of  the  under-sheriff, 
that  the  jury  should  find  for  the  balance  claimed 
by  the  plaintiff.  Alexander  v.  Porter,  1  D. 
(N.8.)832;  6  Jur.  1124. 

A  declaration,  indorsed  to  plead  in  four  days, 
being  delivered  with  particulars  annexed,  the 
plaintiff  two  days  afterwards,  finding  that  the 
particulars  were  wrongfully  entitled,  delivered 
fi-esh  particulars  entitled ;  and  for  want  of  a 
plea  within  the  four  days  signed  judgment : — 
Held,  that  the  judgment  was  regular,  the  accept- 
ing the  amended  particulars  l^ing  a  waiver  of 
the  objection  to  the  first.  Jonee  y.  Fowler.  4 
D.  P.  C.  232 ;  1  Gale,  256. 

Deliyery  of  Aeeonnt  before  Action.] — ^If  a 

plaintiff  obtain  an  order  for  particulars  of  the 
defendant's  set-off,  and  upon  an  application  to 


the  defendant's  attorney  to  deliver  particulars 
under  the  order,  the  latter  refers  to  an  acoonnt 
before  action  brought,  delivered  by  his  client  to 
the  plaintiff,  he  is  not  obliged  to  deliver  a  fresh 
particular.    Hatchet  v.  Marshal,  Feake,  172. 

A  plaintiff  may  recover  a  demand  in  his  par- 
ticular, though  he  may  have  omitted  to  include 
such  demand  in  a  bill  previously  sent  to  the 
defendant.  Short  v.  Edwards,  1  £sp.  374.  And 
see  Blahe  v.  Lawrence,  4  Esp.  147. 

Where  the  particulars  exceed  three  folios,  the 
court  will  order  the  plaintiff  to  dc^ver  to  the 
defendant  full  particulars  of  his  demand,  the 
defendant  paying  the  costs  of  the  particulars^ 
and,  if  necessary,  taking  short  notice  of  triaLf 
even  though  the  defendant  has  had  full  parti- 
culars of  the  account  before  action.  Jamee  v. 
C5li«,  2  C.  &  J.  252  ;  2Tyr.  302;  ID.  P.O.  310. 

Annexing'  to  Soeord.]— If  particulars  are  not 
annexed  to  the  record,  the  cause  may  be  struck 
out  as  irregularly  entered.     Ooulson  v.  Hanson^ 

2  F.  &  F.  812. 

Where  the  particulars  are  appended  to  the 
record,  it  is  not  necessary  to  prove  their  delivery. 
MaoaHhy  v.  Smith,  8  Bing.  145  ;  1  M.  A:  Scott, 
227  ;  1  D.  P.  C.  253  :  1  L.  J.,  C.  P.  73. 

But  they  arc  not  to  be  considered  as  incorpo- 
rated with  the  declaration.  Booth  v.  Howard,  5- 
D.  P.  C.  438. 

A  plaintiff,  in  his  further  and  better  particulars- 
delivered  under  a  judge's  order,  omitted  all 
mention  of  a  sum,  for  which  he  had  given  the 
defendant  credit  in  the  particulars  delivered 
with  the  declaration.  At  the  trial,  it  appeared 
that  the  further  particulars  were  alone  annexed 
to  the  record,  but  the  defendant  offered  in  evi- 
dence the  particulars  in  which  tiie  credit  'was 
given  him.  The  under-sheriff  having  refused  to 
receive  these  particulars,  the  jury,  notwithstand- 
ing, found  a  verdict  for  the  defenduit.  On 
motion  for  a  new  trial,  on  the  ground  of  the 
verdict  being  against  the  evidence : — Held,  that 
the  court  would  not  grant  a  new  trial,  as  the 
particulars  tendered  ought  to  have  been  received, 
and  if  that  had  been  done  the  verdict  would 
have  beea  warranted.  BouUon  v.  Pritehard,  4 
D.  &  L.  117 ;  15  L.  J.,  Q.  B.  366 ;  11  Jur.  64. 

Where  a  plaintiff  annexed  to  the  record  par- 
ticulars varying  from  those  delivered  to  the 
defendant,  and,  there  being  no  evidence  of  the 
particulars  delivered,  got  a  verdict  upon  an  item 
not  included  in  the  particulars  delivered,  the 
court  granted  a  new  trial,  without  costs;  but 
refused  to  nonsuit  the  plaintiff,  because  the 
defendant  was  not  in  a  condition  to  raise  the 
question  at  the  trial,  and  the  point  was  not 
re8er^'ed.  Morgan  v.  Harris,  2  C.  &  J.  461  ;  ^ 
Tyr.  386  ;  1  D.  P.  C.  670  ;  1  L.  J.,  Ex.  143. 

Cofts  of  Applioation.]— A  judge  may  engraft 
upon  an  order  requiring  a  plaintiff  to  deliver 
particulars,  a  direction  to  the  defendant  to  pay 
the  costs  of  the  application.    Clement  v.  Wearer, 

3  Man.  &  G.  551 ;  4  Scott  (N.B.)  229 :  1  D.  Q&A.^ 
193 ;  6  Jur.  62. 

Whether  Court  ean  eompel  Plaiatiir  to  Pro- 

eeed.] — ^A  defendant  being  served  with  a  writ 
of  summons,  obtained  an  order  for  particulais 
before  declaration  ;  after  waiting  three  months, 
the  plaintiff  refused  to  go  on  witii  the  action,  or 
to  enter  a  stet  processus ;  the  court  refused  an 
application  to  compel  him  to  do  so.  Kirhy  v. 
Snowden,  4  D.  P.  G.  191. 
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Order,  whether  operating  as  a  Stay  of  Fro- 
eeediagf.] — ^An  order  for  the  delivery  of  parti- 
calais  does  Dot  operate  as  a  stay  of  proceedings, 
QBless  it  is  so  expressed.  Doe  d.  JRoherts  v.  .RO0, 
13  K.  &  W.  691 ;  2  D.  &  L.  673 ;  14  L.  J.,  Ex. 
101. 

Or  unless  drawn  up  and  served  on  the  plain- 
tirs  attorney.     WilMn  v.  JBunt,  1  Chit.  647. 

An  Older  for  particulars  does  not  suspend  the 
time  for  pleading,  and  therefore  the  plaintiff  may 
sign  judgment  immediately  after  delivering  the 
particolius,  if  the  time  for  pleading  is  then  out. 
Hiffennan  v.  LangeUe,  2  Bos.  &  P.  863. 

By  OnL  XIX.  r.  8,  of  the  Rules  of  the 
Supreme  Court,  1883,  "the  party  at  whose 
instance  particulars  have  been  delivered  under  a 
jadge*s  order  shall,  unless  the  order  otherwise 
provides,  have  the  same  length  of  time  for 
pleading  after  the  delivery  of  the  particulars 
that  he  had  at  the  return  of  the  summons "  : — 
Held,  that  where  upon  an  application  for  exten- 
sion of  the  time  for  delivering  a  pleading,  an 
order  ^ peremptory"  is  made  for  delivery  of  the 
pleading  within  a  time  limited  by  the  order,  the 
time  continues  to  run,  notwithstanding  that  the 
applicant  subsequently  obtains  an  order  for  par- 
ticnlars.  Falch  v.  Axthelm^  59  L.  J.,  Q.  B.  161 ; 
24  Q.  B.  D.  174  ;  38  W.  R.  196—0.  A. 

Where  a  defendant  obtains  an  order  for  parti- 
culars with  a  stay  of  proceedings  he  may  give 
notice  of  abandoning  the  order  and  demur  or 
plead  to  the  declaration  without  getting  the 
order  rescinded.  Maunder  v.  Ckfllett,  4  D.  &  L. 
456 ;  3  C.  B.  554  ;  16  L.  J.,  C.  P.  17. 

Pleading    after    Applieation    dismitsed.] -^ 

Where  a  defendant,  having  obtained  an  order 
for  time  to  plead,  takes  out  a  summons  for  par- 
ticulars, which  is  dismissed  after  the  expiration 
of  the  time  given  for  pleading,  he  is  entitled  only 
to  the  remainder  of  the  same  day  for  pleading. 
Mengeng  v.  Perry,  15  M.  &  W.  537  ;  15  L.  J.,  Ex. 
307 ;  10  Jnr.  742. 

A  defendant  having  obtained  an  order  for 
further  time  to  plead  upon  terins,  did  not  draw 
np  the  order  ;  but,  on  the  same  day,  took  out  a 
snnmions  for  better  particulars,  with  a  stay  of 
proceedings,  and  also  a  smnmons  for  further 
time  to  plead  after  the  delivery  of  such  particu- 
lars. On  the  following  day,  the  plaintiff *s  attorney 
delivered  the  particiUars,  and  signed  judgment  as 
for  want  of  a  plea,  the  original  time  for  pleading 
iiaving  then  expired : — ^Held,  that  the  judgment 
was  irregular.    Daley  v.  Arnold^  1  D.  (K.S.)  938. 

A  defendant  obtained  an  order  for  partictdars 
before  declaration,  with  a  stay  of  proceedings 
until  delivery.  After  two  terms  had  elaps^ 
without  such  delivery,  he  obtained  an  order  to 
resciud  his  former  order,  and  served  it  with  a 
demand  of  declaration  within  four  days.  No 
declaration  having  been  delivered  within  the 
four  days,  he  signed  judgment  of  non  pros.: — 
Held,  that  the  judgment  was  regular.  Johns  v. 
Saunders,  6  D.  &  L.  49 ;  2  B.  G.  Rep.  79. 

Where  a  defendant  is  under  terms  of  pleading 
isniably,  and  one  of  the  pleas  is  a  set-off,  obtain- 
ing an  order  for  jMirticnlars  of  the  set-off  is  a 
waiver  of  the  objection  that  the  pleas  are  not 
iffiuable.  Scott  v.  WaUany  3  D.  &  L.  208  ;  1  G.  B. 
826. 

OiTing  Credit,  whether  aa  Admiiiion.]  — 
Oiving  credit  to  the  opposite  party  in  a  particu- 
lar is  not  an  admission  that  the  money  is  due. 
^tller  V.  Johnson,  2  Eep.  602. 


An  item  of  the  plaintiff*s  demand  appearing  on 
the  face  of  the  particulars  of  the  defendant's  set- 
off given  under  a  judge's  order,  is  not  such  an 
admission  as  to  supersede  the  necessity  of  proving 
it.    lb. 

Particulars  stated  a  claim  for  wages  at  15#.  per 
week,  amounting  altogether  to  148/.,  and  gave 
credit  for  payments  on  account  to  the  amount  of 
701.  At  the  trial,  the  defendant  put  the  particu- 
lars in  evidence,  as  shewing  a  payment  of  701,  ; 
and  the  jury  having  found  that  the  plaintiff  was 
only  entitled  to  wages  at  the  rate  of  7s.  per  week 
(which  destroyed  the  balance  of  782.,  claimed  by 
the  plaintiff),  gave  a  verdict  for  the  defendant : — 
Hela,  that  the  particulars  were  properly  received, 
as  an  admission  of  the  payment;  and  it  not 
having  been  objected,  that  they  could  only  be 
used  in  reduction  of  damages,  and  not  in  bar  of 
the  action,  that  the  verdict  ought  not  to  be  dis- 
turbed. Kenyon  v.  Wakes,  2  M.  &  W.  764 ;  6 
D.  P.  G.  105  ;  6  L.  J.,  Ex.  180.  See  MehoU  v. 
Willuwis,  2  M.  &  W.  758  ;  6  L.  J.,  Ex.  226. 

Particulars  of  set-off  are  merely  explanatory 
of  the  plea  of  set-off,  and  the  plaintiff,  l^  putting 
them  in  evidence  to  prove  his  case,  ex  gratis,  to 
rebut  the  defence  of  the  statute  of  lixmtations, 
does  not  thereby  admit  the  correctness  of  their 
contents.  Bwrkitt  v.  Blanshard,  3  Ex.  89  ; 
18  L.  J.,  Ex.  34. 

In  an  action  which  contained  several  demands, 
the  defendant  pleaded,  except  as  to  one,  a  set-off, 
and  the  statute  of  limitations.  The  plaintiff,  in 
order  to  take  the  case  out  of  the  statute,  put  in 
evidence  the  particulars  of  set-off,  containing  an 
item,  *'  Paid  to  the  plaintiff,  152.*' :— Held,  that 
the  particulars  were  no  evidence  in  support  of 
the  plea  of  set-off.    Ih. 

Where  a  plaintiff  admits  a  payment  generally, 
—as  thus,  "  Cr.  by  bills,  1,500Z."— this  is  to  be 
taken  as  a  payment  admitted  to  have  been  made 
to  the  plaintiff  by  the  defendant.  Smethurst  v. 
TayUyr,  12  M.  &  W.  545  ;  14  L.  J.,  Ex.  86. 

A  plaintiff  is  not  precluded  from  explaining 
admissions  in  his  particulars  of  payments  made 
to  him  by  the  defendant,  and  of  shewing  on  what 
account  such  payments  were  made.  Mercy  v. 
OaMi  or  Oalat,  6  D.  &  L.  656  ;  3  Ex.  851 ;  18 
L.  J.,  Ex.  347 ;  13  Jur.  412. 

A  declaration  claimed  44Z.  8#.  The  particulars, 
after  giving  credit,  stated  the  balance  due  from 
the  defen&nt  to  be  12Z.  4f.  The  defendant 
pleaded  payment  of  15{.  in  satisfaction,  and 
obtained  a  verdict : — ^Held,  that  the  plaintiff  was 
not  entitled  to  judgment  non  obstante  veredicto, 
inasmuch  as  credits  given  in  the  particulars  need 
not  be  pleaded,  a  less  sum  than  the  debt  in  the 
declaration  might,  with  credits  so  given,  be  equal 
to  such  debt.  TumerT.  Mlins,2lu  M.&P.99  ; 
20  L.  J.,  Q.  B.  259  ;  15  Jur.  177. 

In  an  action  by  the  payee  against  the  maker 
of  a  note,  dated  the  28tn  oay  of  June,  1837,  the 
plaintiff,  in  his  particulars,  gave  credit  for  pay- 
ment of  three  years*  interest  on  account.  The 
note  was  actually  made  in  1839 : — ^Held,  that  the 
interest  for  which  credit  was  given  was  to  be 
computed  from  1837,  and  not  from  1839.  Cheet- 
ham  V.  StwHevant,  12  M.  &  W.  515  ;  1  D.  &  L. 
631 ;  13  L.  J.,  Ex.  108. 

Where  a  plaintiff  gives  credit  in  his  particu- 
lars for  a  sum  paid  by  the  defendant,  such  pay- 
ment is  put  on  the  same  footing  as  if  there  had 
been  a  plea  of  payment ;  but  it  cannot  be  taken 
as  an  admission  as  against  the  defendant  with 
respect  to  any  of  the  items  in  the  entire  account. 
Goatley  y.  Herring,  12  L.  J.  C.  P.  32. 
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Explaining  Pleading!.]  —  To  the  common 
counts,  the  defendant  pleaded  a  set-ofE,  and 
delivered  particulara  of  his  set-off  with  the  plea. 
He  i^terwaids  withdrew  his  plea,  and  pleaded 
puis  darrein  continnance,  that  there  had  heen 
a  oontroYersy  between  the  plaintiff  and  himself 
about  other  matters  in  addition  to  those  in  the 
cause,  that  a  balance  of  aooounts  had  been  struck 
between  the  parties,  that  the  plaintiff  admitted 
the  set-off  pleaded  to  be  due,  and  that  it  was 
agreed  that  the  balance  struck  should  be  paid  by 
instalments ;  and  that  the  defendant  should 
release  the  plaintiff  from  all  liability  on  a  certain 
contract,  and  that  this  agreement  was  accepted 
by  the  plaintiff  in  satisfaction  of  his  action. 
The  plaintiff  replied  that  he  had  been  induced  to 
enter  into  this  agreement  by  fraud : — Held,  that 
the  particulars  of  set-off  delivered  with  the 
original  plea  of  set-off,  and  in  which  particulars 
the  statement  of  account  differed  from  the  state- 
ment upon  which  the  agreement  was  founded, 
were  aamissible  for  the  purpose  of  explaining 
the  plea.  Bueknuuter  v.  Meiklqjohn<,  8  Ex.  6S4  ; 
22  L.  J.,  Ex.  242. 

Particulars  cannot  be  resorted  to  for  the  pur- 
pose of  explaining  the  pleadings.  XUnsr  y. 
Bailey,  5  M.  &  W.  382  ;  7  D.  P.  C.  803 ;  9  L.  J., 
Ex.  37. 

Particulars  form  no  part  of  the  record,  and 
cannot  therefore  be  used  in  aid  of  the  declara- 
tion. Demptter  v.  Pumtill^  3  Man.  k,  G.  375  ;  4 
Scott  (N.R.)  30 ;  1  D.  (N.S.)  168  ;  11  L.  J.,  G.  P.  33. 

Deliyery  of  Second  Particalarg  without  Order.] 
— If  a  plaintiff  delivers  one  particular  under  an 
order,  and  afterwards  a  second  without  an  order, 
he  cannot  give  evidence  of  any  demand  in  the 
second  which  was  not  included  in  the  first. 
Broton  v.  Watts,  1  Taunt.  353  ;  9  R.  R.  793. 

Where  a  writ  of  summons  is  specially  indorsed 
under  15  &  16  Vict.  c.  76,  s.  25,  semble,  that  it  is 
irregular  to  deliver  any  other  particulars  than 
those  indorsed  on  the  writ  without  leave. 
Fromant  v.  Ashley,  1  EL  &  Bl.  723 ;  22  L.  J., 
Q.  B.  237  ;  17  Jur.  1050. 


8.  Sufflcienoy  of. 

Work  and  Labour  done.] — In  an  action  for 
work  and  labour  as  a  surveyor,  the  particulars 
stated,  that  the  action  was  brought  to  recover  a 
specified  sum  for  surveying  a  number  of  miles 
between  two  places,  which  were  named,  at  a 
certain  rate  per  mile,  in  1845.  The  defendant 
having  pleaded  only  the  genend  issue,  and  notice 
of  trial  having  been  given,  a  rule  for  further  and 
better  particulars  was  refused.  Ircing  v.  Baker. 
15  L.  J.,  Q.  B.  322. 

In  an  action  by  an  engineer  against  a  railway 
company,  for  surveying  their  line,  and  for  money 
paid,  a  general  particular  for  surveying  the 
country  between  certain  places,  including 
travelling  charges  and  assistance,  is  sufficient, 
without  specifying  the  number  of  fields  surveyed, 
or  how  much  of  &e  charge  is  for  the  engineer  s 
skill,  time  and  labour,  and  how  much  for 
travelling  expenses  and  assistance.  Bennie  y. 
Beresford,  4  Bailw.  Gas.  129  ;  3  D.  &  L.  464  ; 
15  M.  &  W.  78  ;  15  L.  J.,  Ex.  78  ;  10  Jur.  76. 

In  actions  by  engineers  and  other  persons 
employed  in  constructing  railways,  the  par- 
ticulars must  be  as  specific  as  it  is  possible  for 
the  plaintiffs  to  make  them,  and  a  mere  state- 
ment of  aggregate  sums  claimed  in  respect  of 


tavern  bills,  assistant-surveyors,  iic,  finding^ 
surveyors,  meeting  and  arranging  with  solicitors, 
&c.,  will  not  be  sufficient.  Pri/:hard  v.  Kelstan, 
6M.  &W.  773;  6  BaUw.  Gas.  20  ;  4D.&I/.693; 
16  L.  J.,  Ex.  207  ;  11  Jur.  375. 

In  an  action  by  a  sworn  broker  for  the  price 
of  scrip  bought  for  the  account  for  the  defen- 
dant, the  particulars  should  state  the  names  of 
the  persons  from  whom,  and  the  price  at  which 
the  scrip  was  bought,  and  the  date  of  the  pur- 
chase within  a  few  days.  Berkley  v.  De  Vere^ 
4  D.  &  L.  97  ;  15  L.  J.,  Q.  B.  323. 

As  to  Dates.] — Particulars  of  set-off  delivered, 
in  which  the  only  dates  were  "  from  January, 
1828,  to  January,  1834,"  are  not  a  compliance 
with  an  order.    Stoain  v.  Roberts,  1  M.  &  Bob.  452. 

An  order  for  particulars  of  set-off  with  dates 
is  not  sufficiently  complied  with  by  a  delivery  of 
particulars  without  dates,  although  not  objected 
to  by  the  plaintiff ;  and  the  defendant  will,  in 
such  case,  be  precluded  at  the  trial  from  giving 
evidence  of  his  claim.  Ibbett  v.  Leaver,  16  M. 
&  W.  771  ;  4  D.  &  L.  716 ;  16  L.  J.,  Ex.  208  , 
11  Jur.  415. 

Ooods  sold — ^Xoney  had  and  receiyed.] — In 
an  action  for  not  accounting  for  goods,  and  also 
for  goods  sold  and  money  had,  a  bill  of  par> 
ticulars  stating  the  demand  to  be  for  the  goods 
(which  it  specifies)  and  for  money  had  and 
received,  is  sufficient.  Suntery,  Welch,  1  Stark. 
224. 

Particulars  as  follows :  ^  This  action  is  brongfat 
to  recover  3,9001.,  being  a  sum  claimed  by  the 
plaintiff  for  the  amount  of  sums  iu  cash  paid, 
and  the  value  of  biUs  given  by  the  plaintiff  to 
the  defendant  at  various  times  between  the 
1st  November,  1842,  and  the  12th  May,  1843,  as 
and  for  the  purchase-money  of  the  paintings 
hereunder-mentioned,  the  making  of  which  pay- 
ments and  giving  of  which  bills  the  defendant 
procured  from  the  plaintiff  by  false  and  fraudu- 
lent representations;  and  in  respect  of  the 
plaintiff  having  discounted  and  paid  the  bills*' 
(being  followed  by  a  list  of  paintings  with  the 
price  marked  against  each),  give  sufficient 
information  of  the  nature  of  the  action,  and  for 
what  it  is  brought.  Archbutt  v.  Pennell,  1  X). 
&L.  318;  7  Jur.  519. 

Of  Aoeount  with  Dates  and  Items.] — ^Thc 
indorsement  on  a  writ  of  summons  was  as 
follows  :  "  The  following  are  the  particulars  of 
the  plaintiff*s  claim :  5002.  for  principal  money 
due  upon  a  warrant  of  attorney,  executed  by  the 
defendant's  wife  (before  her  marriage  wiUi  him), 
bearing  date  the  20th  February,  1855.  Interest 
thereon  at  the  rate  of  5/.  per  cent,  per  annum, 
from  the  20th  of  February  to  the  day  of  obtain- 
ing judgment  in  this  cause.  The  plaintiff  w^iU 
also  se^  to  recover  the  5002.  upon  an  account 
stated  between  the  plaintiff  and  the  defendant's 
wife  before  her  marriage."  Upon  an  order  for  a 
further  or  better  accoimt,  with  dates  and  items 
of  the  particulars  of  the  demand,  the  following 
was  delivered :  "  1855,  February  25th.  Amount 
due  to  the  plaintiff  upon  an  account  stated  on 
this  date,  between  the  plaintiff  and  the  defen- 
dant's wife,  before  her  marriage,  5002. "  : — Held, 
no  compliance  with  the  order.  Bayntun  v. 
Satchell,  17  C.  B.  383. 

Bills    of  Exohange.] — The  acceptor  of  two 
bills  for  2o02.  each  was  arrested  u{>on  a  capias, 
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indorsed  thus, "  Bail  for  2401,  and  upwards.  The 
plaintiS  claims  266/.  with  interest  thereon,  from 
the  30th  December  to  the  day  of  payment,  for 
debt  and  SZ.  lOf.  for  costs,"  Jto.  The  declaration 
was  upon  the  two  bills,  and  the  particulars 
stated  that  the  action  was  brought  to  recover 
5002.: — Held,  that  the  defendant  was  entitled 
to  better  particulars.  Dawet  v.  Anttruther^ 
5  D.  P.  C.  736  ;  2  M.  Jc  W.  817  ;  M.  &  H.  268  ; 
€  L  J.,  Ex.  194  ;  1  Jur.  949. 

Aetion  by  Customer  against  Banker.] — ^In 
an  action  against  his  banker  by  a  customer  for  a 
balance,  the  question  being  as  to  certain  orer- 
charges  by  way  of  discount,  interest  and  com- 
mission, the  pkuntifi  having  before  action  applied 
for,  but  failed  to  obtain,  any  other  infonnation 
than  was  afforded  by  his  pass-book,  and  hailing 
delivered  particulars,  claiming  the  whole  amount 
of  the  gross  balance,  the  defendant  was  not 
entitled  to  any  further  or  better  particulars, 
bat  the  plaintiff  was  afterwards  held  entitled  to 
particulars  of  gross  charges  for  interest  and  com- 
missian.    AtUnnt  v.  Atto/if  1  F.  &  F.  603. 

4.  Ama&dmttnt  o£ 

Two  Aetions  against  sams  Deli»&dants.]  — In 
1835,  the  plaintiff  sued  defendants,  as  executors, 
for  work  aone  in  a  house  of  their  testator,  and 
delivered  his  particulars  in  July,  1837,  after  he 
had  commenced  a  second  action  against  them  in 
their  own  capacity  for  work  done  to  the  same 
house  after  tiie  testator's  death ;  both  actions 
were  referred,  and  an  award  made  was  set  aside 
in  Hilary  Term,  1839 ;  the  plaintiff  having  aban- 
doned his  second  action,  was  allowed,  in  Trinity 
Vacation,  1839,  to  amend  his  particulars  in  the 
first,  by  adding  to  them  certain  items  which  had 
been  contained  in  the  particulars  of  the  second. 
Joxei  V.  Chnyy  6  Bing.  (N.O.)  247 ;  8  Scott,  615  ; 
7  D.  P.  C.  299  ;  9  L.  J.,  C.  P.  177  :  4  Jur.  248. 

Alter  Paymont  into  Court.] — Particulars  were 
allowed  to  be  amended  after  the  defendant  had 
paid  money  into  court,  and  the  plaintiff  had 
taken  the  same  out  in  satisfaction,  and  the  costs 
bad  been  taxed,  where  it  appeared  that  the 
plaintiff  had  done  so  under  a  mistake  as  to  his 
right  to  bring  a  f  re^h  action.  Emery  v..  Webster^ 
10  Ex.  901  ;  S  C.  L.  R.  718  ;  24  L.  J.,  Ex.  186  ; 
1  Jur.  (N.8.)  381 ;  3  W.  R.  260— Ex.  Ch. 

Miitake.] — ^Where  a  plaintiffs  attorney  acci- 
dentally gives  credit  in  his  particulars  for  a  sum 
of  money,  which  the  defendant  sets  up  as  a  cross 
demand,  the  court  will  allow  the  particulars  to 
be  amended  on  terms.  Pre^on  v.  Whiteheart, 
6D.P.C.720;  W.  W.  &  D.  368. 

Defendant  not  Xisled.] — ^An  amendment  of 
particulars  is  rightly  allowed  at  the  trial  in  cases 
where  the  defendant  is  not  misled.  Ewint  v. 
Talhot,  10  W.  B.  626. 

Ftnding  a  Bofnrenee.]— The  court  allowed  a 
plaintiff  to  amend  his  particulars  pending  a 
reference  of  the  cause,  by  adding  thereto  items 
alleged  to  have  accrued  due  during  the  space  of 
time  covered  by  the  particulars  alr^tdy  delivered, 
there  being  no  suggestion  on  the  part  of  the 
defendant  that  he  would  not  have  consented  to 
the  reference  had  the  items  been  originally 
inserted.  Blunt  v.  Cot*ke,  6  Scott  (N.B.)  232  ;  2 
I).(NA)  89 ;  4  Man.  &  G.468  ;  11 L.  J.,  C.  P.  324. 

After  a  cause  has  been  referred  compulsorily 


the  court  has  power  to  amend  the  particulars, 
even  though  objected  to.  Qihbs  v.  Knightly^ 
2  H.  &  N.  34  ;  26  L.  J.,  Ex.  294 ;  3  Jur.  (N.S.) 
472  ;  5  W.  R.  562. 

Where  a  cause  is  referred  without  power  of 
amendment,  a  judge  has  no  power,  except  by 
consent  of  the  parties,  to  order  the  particulars 
specially  indorsed  on  the  writ  of  summons  to  be 
altered  by  increasing  the  amount  of  any  one  of 
the  items.  Morgan  v.  Tarte^  11  Ex.  82  ;  3  0.  L.  R. 
970. 

Time  for  Application.] — An  amendment  in 
the  particulars  was  allowed,  an  order  having 
been  made  on  a  summons  taken  out  in  town, 
returnable  on  the  commission-day,  attended  by 
the  plaintiff  in  the  assize  town,  the  defendant 
having  notice  on  the  same  day  of  the  order 
having  been  made,  and  having  received  and 
retained  the  particulars.  HocUon  v.  Steeri,  1  F. 
&  F.  484. 

In  an  action  for  money  received,  the  plaintiff, 
having  framed  his  particulars  from  an  account 
rendered  by  the  defendant,  was  allowed  after  a 
suspension  of  proceedings  for  ten  years,  occa- 
sioned by  the  absence  of  the  plaintiff  beyond 
seas,  to  amend  his  particulars,  oy  insertions  of 
fresh  items,  discovered  after  the  defendant's 
account  had  been  rendered.  Staples  v.  Holds- 
tooHh,  4  Bing.  (N.C.)  717  ;  6  D.  P.  C.  715 ;  6 
Scott,  606  ;  1  Am.  275. 

Terms.] — In  an  action  on  a  policy  of  marine 
assurance,  the  defence  was  that  the  loss  was  not 
caused  by  perils  of  the  sea,  and  that  the  subject- 
matter  of  the  policy,  viz.  two  lighters  in  tow  of 
a  tug,  was  unseaworthy.  Particulars  of  the 
unseaworthiness  were  delivered,  stating  that  the 
lighters  were  of  improper  construction  for  the 
purpose  of  being  towed.  Evidence  as  to  the 
lighters  was  taken  abroad  on  commission,  and 
questions  were  asked  as  to  the  tug.  Subse- 
quently, at  a  time  when  the  evidence  of  the 
captain  of  the  tug  could  no  longer  be  obtained, 
the  defendant  applied  for  leave  to  amend  the 
particulars,  so  as  to  state  that  the  tug  was  of 
insufficient  power,  whereby  the  subject-matter 
of  the  policy  was  rendered  unseaworthy  : — Held, 
that  the  amendment  should  be  allowed  on  terms, 
as  no  injury  wotild  be  caused  to  the  plainti&  for 
which  they  could  not  be  compensated  by  costs. 
Clarapede  v.  Cofnmereial  Union  Associatum,  32 
W.  B.  261— C.  A. 


6   Binding  Charaoter  of  Particulars. 

Sztont  of.] — Particulars  of  set-off  are  merely 
explanatory  of  the  plea,  and  the  plaintiff,  by 
putting  them  in  evidence  to  prove  his  case,  does 
not  thereby  admit  the  correctness  of  their  con- 
tents. Burhett  v.  Blanshard,  3  Ex.  89 ;  18  L.  J., 
Ex.  34.  S.  P.,  BuckmaHer  v.  Meikltjohnj  1 
C.  L.  B.  839  ;  8  Ex.  634. 

Ineroaso  of  Demand.] — ^Although  a  plaintiff 
cannot  give  evidence  beyond  his  particulars,  he 
may  take  advantage  of  any  evidence  produced 
by  the  defendant  to  increase  his  demand.  Hunt 
V.  WatkU,  I  Gamp.  68  ;  10  R.  R.  634. 

When  a  plaintiff  recovers  a  greater  sum  than 
he  claims  by  his  particulars,  and  upon  discussion 
the  court  sanctions  the  principle  on  which  he 
recovers,  and  judgment  is  entered  up  accordingly, 
no  objection  having  been  made  to  the  excess 
above  the  particulars,  either  at  the  trial  or  on 
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the  argument,  the  court  will  not  reduce  the 
judgment  to  the  sum  claimed  hj  the  tMirticulars. 
Bdl  Y.  Puller,  2  Taunt.  285  ;  12  East,  496,  n. ; 
11  R.  B.  674. 

In  an  undefended  action  upon  a  note  for  pay- 
ment of  principal  and  interest  by  instalments,  a 
verdict  was  not  allowed  to  be  taken  for  a  larger 
amount  than  claimed  in  the  particulars.  Walker 
V.  WadiuxfHh,  1  F.  &  F.  897. 

Error  in  Date,  4to.] — ^A  particular  is  not  to  be 
construed  so  rigidly  as  to  nonsuit  a  plaintiff  for 
inaccuracies  which  could  not  misl&Mi.  Harrison 
V.  Wood,  8  Bing.  371 ;  1  M.  &  Scott,  636  ;  1  L.  J., 
C.  P.  116. 

An  error  in  a  date,  or  other  inaccuracy,  will  not 
warrant  a  non  suit,unle8s  the  particular  is  so  framed 
as  to  be  reasonably  calculated  to  mislead.    lb, 

A  plaintiffs  particulars  were  for  goods  sold  on 
the  6th  January ;  the  evidence  given  at  the  trial 
was  of  goods  sold  on  the  28th  May.  A  verdict 
having  been  found  for  the  plaintiff,  the  court 
refused  to  set  it  aside,  all  other  accounts  between 
the  parties  having  been  settled.  Flemming  v. 
Cnsp,  5  D.  P.  C.  464  ;  M.  &  H.  28. 

In  his  particulars  of  set-off  a  defendant  claimed, 
^  Cash,  being  the  amount  of  the  plaintiff's  dis- 
honoured acceptance  and  charges,  21^  16#.," 
dated  August,  1840.  He  gave  evidence  of  a  bill 
of  exchange  for  19/.,  on  which  an  action  had 
been  commenced,  dated  June  23rd,  1840,  and 
payable  two  months  after  date,  indorsed  to  him 
oy  the  plaintiff :  —  Held,  that  there  was  no 
variance  by  which  the  plaintiff  could  have  been 
misled.  Pargone  v.  Wilson,  4  Scott  (N.E.)  1  ; 
1  D.  (N.S.)  181 ;  3  Man.  &  G.  446 ;  11  L.  J.,  C.  P. 
10  ;  6  Jur.  991. 

A  defendant  cannot  make  at  the  trial  of  the 
cause  any  such  objection  to  the  particulars  as, 
if  made  earlier,  the  plaintiff  or  the  court  might 
have  rectified.    Lovelock  v.  Cheveley,  Holt,  662. 

Variance.] — In  an  action  by  assignees  of  a 
bankrupt,  the  declaration  stated  the  cause  of 
action  to  be  money  had  and  received  to  the  use 
of  the  bankrupt ;  the  particulars  described  it  as 
had  and  received  to  the  use  of  the  plaintiffs  : — 
Held,  that  it  was  not  suoh  a  variance  as  would 
prevent  the  plaintiffs  from  recovering,  it  not 
appearing  that  the  defendant  could  be  misled  by 
it.  Tucker  v.  Barrow,  M.  &  M.  187  ;  3  Car.  &.  P. 
85;  7B.&C.622;  1  M.  &  By.  618  ;  6  L.  J.  (0.8.) 
K.  B.  121. 

In  ejectment  to  recover  premises  for  nonpay- 
ment of  rent,  a  variance  between  the  amount  of 
rent  stated  in  the  particulars  and  the  amount 
proved  at  the  trial  to  be  due,  is  immaterial. 
Tenny  d.  Chiwdng  v.  Moody,  10  Moore,  262 ;  3 
Bing.  8  ;  3  L.  J.  (0.8.)  C.  P.  122  ;  28  B.  B.  562. 

Particulars  stated  that  the  action  was  brought 
to  recover  "cash  received  by  the  defendant, 
being  \0s.  in  the  pound  on  a  debt  of  62/.  6«.,  at 
one  time  due  from  the  plaintiff  to  the  defendant, 
and  which  had  been  previously  paid  by  the 
plaintiff  to  the  defendant"  : — Held,  that  he  was 
not  bound  by  his  particulars  to  prove  an  actual 
cash  payment  of  622.  hs.  to  the  defendant,  and 
that  he  was  entitled  to  succeed  on  proof  of  pay- 
ment of  392.  10#.,  being  the  amount  of  the  bill, 
less  a  large  percentage  by  way  of  discount, 
which  the  defendant  had  agreed  to  deduct. 
Gagkill  V.  Skene,  14  Q.  B.  664 ;  19  L.  J.,  Q.  B. 
275  :  14  Jur.  597. 

Where  particulars  stated  that  the  action  was 
brought  to  recover  a  bet  lost  by  B. :— Held,  that 


the  plaintiff  was  bound  by  his  particulars,  and 
could  not  shew  that  he  Imd  rescinded  the  bet 
before  the  event.  Davenport  v.  Davies,  2  Gale, 
119  ;  1  M.  &  W.  670;  1  Tyr.  &  G.  931 ;  6  L.  J., 
Ex.  214. 

The  plaintiff  and  others  having  each  deposited 
21.  with  the  defendant  in  a  lottery  npon  the 
Derby,  the  plaintiff  brought  an  action  for  the 
whole  amount,  claiming  to  be  the  drawer  of  the 
winning  horse.  The  particulars  stati^l  that  the 
action  was  brought  to  recover  13/.  16#.,  being 
money  received  by  the  defendant  to  the  use  of 
the  plaintiff : — ^H^d,  that  the  plaintiff  was  not 
entitled  to  recover  his  stake  of  21.  Mearing  t. 
Hellings,  14  M.  &  W.  711 ;  16  L.  J.,  Ex.  168. 

If  a  bill  of  particulars  states  the  demand  to  he 
for  goods  sold  and  delivered  to  the  defendant,  no 
evidence  can  be  received  of  goods  sold  by  the 
defendant  as  agent  for  the  plaintiff.  Holland  w 
Hopkins,  2  Bos.  &  P.  243 ;  2  Esp.  168. 

The  plaintiffs,  spirit  merchants,  inadvertently 
delivered  a  bill  of  particulars  tor  goods  sold  to 
the  defendants  in  their  trade  of  brewers.  A 
verdict  having  been  given  for  the  plaintiffs  on 
proof  of  delivery  of  spirits,  the  defendant 
obtained  a  rule  nisi  for  a  nonsuit,  on  the  groand 
that  he  had  been  surprised  by  the  variance 
between  that  particular  and  the  proof ;  it  appear- 
ing, however,  that  he  had  been  neither  surprised 
nor  misled,  the  court  discharged  tte  rule.  Zam- 
hirth  V.  Roff,  8  Bing.  411 ;  1  M.  &  ScoU,  697  ;  1 
L.  J.,  C.  P.  120. 

Action  for  work  and  labour  as  an  architect, 
and  for  commission.  The  particulare  claimed  51. 
per  cent,  for  commission : — ^Held,  that  the  plain- 
tiff might  recover  for  work  and  labour,  althoogb 
the  jury  negatived  the  right  to  oommissioD, 
Mayor  v.  Ward,  10  Jur.  796. 

Where  a  particular  stated  that  the  plaintif 
claimed  for  work  and  labour  under  an  agree- 
ment : — Held,  that  he  might  recover  for  extras. 
Lines  v.  Bees,  I  Jur.  693. 

A  plaintiff,  in  his  declaration  and  particulars^ 
claimed  damages  for  certain  articles  depositetl 
with  the  defendant,  which  had  not  been  returned, 
and  of  which  due  care  had  not  been  taken. 
Under  the  former  description,  in  his  particulars, 
he  set  out  certain  artic£»  of  glass,  which  how- 
ever, turned  out  to  have  been  destroyed : — ^Held. 
that,  under  such  particulars,  he  was  not  entitled 
to  recover  damages  in  respect  of  those  articles. 
Moss  V.  SmUh,  8  D.  P.  C.  637. 

Admitsibility  of  Xridenoe.]  —  A  defendant, 
who  has  not  complied  with  a  judge^s  order  to 
deliver  particulars  of  set-offs,  with  dates  will 
not  be  allowed  to  give  any  evidence  of  his  set-off. 
Swain  v.  BobeHs,  1  M.  &  Bob.  462. 

An  order  for  the  delivery  of  particulars  of 
set-off,  and  in  default  precluding  the  defendant 
from  giving  evidence  of  his  set-off,  makes  snch 
evidence  inadmissible  at  the  trial  Touwf  ▼. 
ffeiger,  6  C.  B.  662  ;  6  D.  &  L.  337 ;  18  L.  J., 
C.  P.  43. 

An  order  was  made  for  delivery  of  particulars 
of  set-off,  with  dates,  and,  in  default,  that  the 
defendant  should  be  precluded  from  giving  evi- 
dence of  set-off.  Particulars  were  deUvered,  but 
without  dates,  subsequently  to  which  the  plaintiff 
replied,  and  the  cause  came  on  for  trial,  wnen  the 
judge  refused  to  receive  the  evidence  of  set-off  '• 
— Held,  that  the  evidence  was  properly  rejected, 
the  order  not  having  been  compUed  with,  and 
that  the  plaintiff  hi^  not  waived  the  objection 
by  replying  to  the  plea.    Ibbett  v.  Leaver,  4 
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D.  Jc  L.  716  ;  16  M.  &  W.  771 ;  16  L.  J.,  Ex.  208 ; 
11  Jur.  415. 

Action  by  assignees  of  a  bankrupt.  The  first 
foor  ooonts  were  for  goods  sold,  money  paid,  and 
had  and  received,  and  on  an  account  stated, 
kjing  the  promises  to  the  bankrupt ;  the  fifth, 
sixth  and  seventh  counts  were  for  goods  sold, 
money  had  and  receiyed,  and  on  an  account  stated, 
laying  the  promises  to  the  assignees.  Pleas,  first, 
except  as  to  3202.,  parcel,  &c.,  and  except  as  to 
140/.,  parcel  of  the  sums  in  the  first,  second, 
thiid  and  fonrUi  counts,  non  assumpsit ;  secondly, 
as  to  140{.,  parcel  of  the  moneys  in  the  first, 
second,  third  and  fourth  counts,  a  plea  of  mutual 
credit,  which  had  been  demurred  to,  and  on 
argument  judgment  given  for  the  defendant ; 
thirdly,  as  to  the  3202.,  payment  of  that  sum  into 
court,  which  the  plaintiffs  took  out,  and  joined 
inne  on  the  plea  of  non  assumpsit.  The  follow- 
ing were  die  particulars  delivered  prior  to  the 
picas : — *'  This  action  is  brought  to  recover  140/., 
the  value  of  certain  yam ;  also  31 6Z.,  the  pro- 
ceeds of  a  bill  of  exchange  drawn  by  J.  M.,  and 
indorsed  by  the  bankrupt  to  the  defendant ;  also 
4/.,  the  proceeds  of  a  cheque ;  and  801,  in  cash  ; 
the  yam,  bill  of  exchange,  cheque  and  cash 
having  been  received  by  the  defendant,  from  or 
by  tl^  authority  of  the  bankrupt,  about  the 
months  of  September  or  October,  1839.  The 
particular  date  is  known  to  the  defendant."  At 
the  trial  the  cause  proceeded  for  the  recovery  of 
140/.  only,  and  no  evidence  was  adduced  as  to 
the  80Z.  cash.  It  was  objected  that  the  plaintifEs 
were  not  entitled  to  go  into  evidence  as  to  the 
140/.,  as  that  sum  was  already  satisfied  by  the 
judgment  upon  the  demurrer,  and  that  that  sum 
must  be  struck  out  of  the  particulars : — Held, 
that  the  plaintifb  were  entitled  to  give  evidence 
of  goods  sold  to  the  amount  of  140/.,  upon  the 
other  counts,  to  which  the  plea  was  not  pleaded, 
and  might  apply  the  particulars  to  those  counts. 
MiisteU  v.  Bell,  10  M.  &  W.  340. 

Particulars  stated  the  action  to  be  brought  to 
recover  from  the  defendants  450/.,  claimed  by 
the  plaintiff  for  his  services  as  clerk  or  manager 
to  the  defenduits  from  October,  1837,  to  Octo^r, 
1839.  An  order  was  made  for  furtber  and  better 
particulars,  when  the  plaintiff  delivered  the 
same,  with  the  addition  of  the  words,  "  after  the 
rate  of  200/.  per  annum":  —  Held,  that  the 
plaintiff  oould  not  give  evidence  of  a  claim  for 
commission  on  the  amount  of  business  done  by 
the  defendants  through  his  introduction.  Zato 
V.  Thompsim,  4  D.  &  L.  54  ;  15  M.  &  W.  541 ;  15 
L.  J.,  Ex.  334. 

Special  Coiints.^ — It  will  not  prevent  a  plain- 
tiff from  giving  evidence  on  a  special  count  in  his 
dedazation,  timt  he  has  not  included  that  part 
of  his  claim  in  his  particular  of  demand,  as  a 
particular  is  only  necessary  to  explain  the  com- 
mon counts.    Ikiy  V.  J)avieSj  5  Car.  k  P.  340. 

A  count  alleged  that  the  plaintiff  was  em- 
ployed by  liie  defendant  as  a  carman,  at  wages 
after  the  rate  of  160/.  a  year,  and  claimed 
damages  for  his  discharge  without  just  cause 
during  the  year ;  there  was  also  a  count  for 
work  and  labour.  The  particulars  stated  that 
the  plaintiff,  besides  seeking  to  recover  damages 
under  the  special  count,  also  sought  to  recover, 
under  the  common  count,  37/.,  the  balance  of 
account  for  a  quarterns  work  done  by  him  for  the 
defendant,  commencing  on  the  30th  June,  and 
ending  on  the  30th  September,  1842,  after  giving 
credit  for  3/.  paid  on  account.    It  appesured  that 


the  plaintiff  was  dischai^ged  on  the  30th  July, 
1842,  for  misconduct,  whidi  the  jury  found  to  be 
a  sufficient  cause  for  his  dismissal;  that  he 
worked  out  that  day,  and  that  on  the  next 
morning  the  defendant  sent  for  him,  and  he 
remained  working  there  that  day  also,  and  then 
left.  The  jury  found  that  the  value  of  those 
two  days*  work  was  40».,  but  that  he  was  entitled 
to  a  month's  wages ;  and  he  accordingly  had  a 
verdict  for  10/.  6s.  Sd.,  allowing  for  the  3/. 
which  had  been  paid  in  advance: — Held,  that 
the  plaintiff  was  not  precluded  by  his  particulars 
from  recovering  this  sum.  Hureum  v.  Steriokei', 
10  M.  &  W.  553;  2  D.  (N.B.)524;  12  L.  J.,Ex.  17. 

A  plaintiff  declared,  on  a  contract  with  the 
defendants,  to  retain  him  in  their  service  for  one 
vear,  at  a  salary  of  200/.  per  annum,  alleging  for 
breach  that  they  improperly  dismiss^  him 
before  the  end  of  the  year;  and  in  a  second 
count,  for  work  and  labour.  The  particulars 
were  as  follows: — ^^'This  action  is  Drought  to 
recover  one  year*s  salary,  from,  JEc.,  to,  &c.,  at 
the  rate  of  200/.  per  annum,  or  damages  for  the 
dismissal  of  the  plaintiff  beforo  the  end  of  such 
year  " :— Held,  that  evidence  of  services  actually 
rendered  was  admissible  under  this  particular, 
upon  failure  to  prove  the  special  contract. 
HarrU  v.  Montg ornery ,  11  0.  B.  393  ;  2  L.,  M.  & 
P.  425  ;  20  L.  J.,  C.  P.  221  ;  15  Jur.  757. 

A  plaintiff  sued  on  a  breach  of  warranty  on 
the  aale  of  wheat.  The  declaration  stated  a 
warranty  that  the  wheat  would  grow,  and  a 
breach  that  it  would  not,  and  that  the  plaintiff 
vras  deprived  of  great  gains.  The  declaration 
also  contained  counts  for  money  had  and  received 
and  on  an  account  stated.  The  particulars  were 
for  the  price  of  the  wheat,  but  were  expressly 
limited  to  the  common  counts  : — ^Held,  that  this 
did  not  prevent  the  plaintiff  from  giving  evidence 
of  what  the  value  of  the  crops  might  have  been, 
with  a  view  to  his  damages  on  Uie  first  count. 
Page  v.  Patey,  8  Car.  &  P.  769. 

CoTints  on  Bills  of  Sxehange  and  Promiisory 
Votes.] — ^Where  a  particular  states  a  note  only, 
which  cannot  be  received  in  evidence  for  want  of 
a  stamp,  the  party  admits  that  his  only  claim  is 
on  the  note,  and  he  cannot  give  evidence  of  the 
consideration.     Wade  v.  BeaeleVj  4  Esp.  7. 

Under  a  particular,  stating  that  the  action  is 
brought  to  recover  the  amount  of  a  note,  interest 
on  it  is  recoverable.  Blahey,  Lawrenee^  4  Esp.  147. 

A  declaration  on  a  note,  with  a  count  on  an 
account  stated ;  the  particulars  specifying  that 
"the  action  is  brought  to  recover  555/.  due  on 
the  note  set  forth  in  the  first  count,  with  interest ; 
and  that  the  plaintiff,  for  recovery  thereof,  will 
avail  himself  of  the  whole  or  any  part  of  the 
declaration**: — Held,  that  the  note,  being  invalid, 
was  not,  by  this  particular,  made  admissible  evi- 
dence of  the  account  stated.  Hedley  v.  Bain- 
bridge,  3  Q.  B.  316 ;  2  G.  &  D.  483 ;  11  L.  J.« 
Q.  B.  293. 

A  declaration  contained  two  counts,  each  on  a 
bill  of  exchange.  The  particulars  stated  the 
action  to  be  brought  to  recover  the  amount  of  the 
bill  mentioned  in  the  first  count,  with  interest, 
and  that  the  plaintiff  would  rely  on  the  whole 
or  any  part  ox  t^e  declaration  for  the  recovery 
thereof : — Held,  sufficient  to  entitle  the  plaintiff 
to  proceed  on  the  second  count.  Jffay  v.  FUher, 
2  M.  &  W.  722  ;  M.  &  H.  286  ;  6  L.  J.,  Ex.  217. 

Undar  a  Count  on  an  Account  Stated.] — A  first 
count  was  on  an  undertaking  to  pay  such  eostSb 
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charges,  and  expenses  as  the  plaintiff  (an  attor- 
ney) should  incur  in  an  action  to  be  brought  by 
him  against  G.  on  a  bill  of  exchange,  drawn  by  the 
defendant  only,  which  was  lying  due,  and  which 
the  plaintiff  had  agreed  to  take  up  for  the  honour 
of  the  defendant.  In  a  second  count  the  plain- 
tiff declared  as  indorsee  on  the  bill ;  the  third 
was  for  money  paid,  and  the  fourth  on  an  account 
stated.  On  the  first  count  the  defendant  paid 
into  court  a  sum  covering  the  plaintiff*s  costs 
cut  of  pocket.  On  the  second  count,  the  ulti- 
mate issue  was,  whether  a  bill  subsequently  given 
by  the  defendant  to  the  plaintiff,  was  given  in 
satisfaction  of  the  first,  or  as  a  collateral  security. 
The  plaintiff  first  gave  a  particular  applicable 
only  to  the  count  on  the  bill  of  exchange.  The 
defendant  obtained  an  order  for  particulars  *'  of 
the  bill  of  costs,  charges,  and  expenses  mentioned 
in  the  first  count  of  the  declaration,"  and  the 
plaintiff  thereupon  delivered  a  particular  con- 
taining a  copy  of  his  whole  bill  of  costs  in  the 
action  against  G.,  and  also  the  amount  of  the  bill 
and  interest.  At  the  trial,  the  judge  ruled  that 
the  costs  out  of  pocket  only  could  be  recovered 
on  the  first  count : — Held,  that  the  particulars 
were  sufficient  to  enable  the  plaintiff  to  recover 
the  rest  of  the  bill  of  costs  under  the  account 
stated.  IH^Jier  v.  Wainwright,  1  M.  &  W.  480  ; 
5  D.  P.  C.  102 ;  1  Tyr.  &  G.  606  ;  5  L.  J.,  Ex.  217. 

The  defendant  gave  in  evidence,  for  the  pur- 
pose of  proving  that  the  second  bill  was  given  by 
way  of  satisfaction,  an  unsigned  account  of  the 
plaintiff^s  claims,  which  had  been  delivered  by 
him  to  the  defendant,  for  the  purpose  of  their 
being  proved  under  G.'s  bankruptcy,  and  one 
item  of  which  was  the  amount  of  the  bill  of 
costs : — Held,  that  this  was  not  such  evidence  of 
an  account  stated  as  would  have  enabled  the 
plaintiff  to  recover  the  costs  on  the  account 
stated,  if  his  particulars  had  been  insufficient 
for  that  purpose.    Ih, 

Particulars  stated  that  the  plaintiff  sought  to 
recover  60Z.,  the  amount  of  the  note  in  the  first 
count,  and  60Z.,  the  amount  of  the  note  in  the 
second  count,  for  the  recovery  whereof  he  would 
avail  himself  of  the  whole,  or  any  part,  of  the 
declaration.  No  evidence  was  given  in  respect 
of  the  notes : — Held,  that,  under  these  particu- 
lars, an  admission  by  the  defendant  that  he  owed 
the  plaintiff  100/.,  could  not  be  given  in  evidence 
in  support  of  the  account  stated.  Jtohertt  v. 
MnooHh,  2  D.  (N.S.)  456  ;  10  M.  &  W.  653  ;  12 
Ij.  J.,  Ex.  16  ;  6  Jur.  456. 

A  declaration  contained  a  count  on  a  deed 
whereon  the  sum  of  1,5002.  was  claimed  as  due 
for  principal  and  interest,  and  also  a  count  on  an 
account  stated.  The  particulars  claimed  1,179Z. 
for  principal  and  interest  due  on  the  deed  set 
forth  in  the  first  count.  The  defendant  pleaded 
non  est  factum  to  the  first  count,  and  never 
indebted  to  the  second.  Before  the  trial  the  first 
count  was  struck  out,  but  the  pleadings  and  par- 
ticulars were  not  altered  : — Held,  that  the  plain- 
tiff might  prove  a  written  admission  of  1,1792. 
being  due  for  principal  and  interest,  and  recover 
that  sum  on  the  account  stated.  Simons  v. 
Wood,  5  Q.  B.  170  ;  D.  &  M.  356  ;  13  L.  J.,  Q.  B. 
49  ;  8  Jur.  356. 

d.  Security  fob  Costs. 

1.  On  what  Grounds  granted. 

a.  Residence  abroad,  344. 

b.  Irish  and  Scotch  Plaintiffs,  347. 

c.  Foreigners  in  this  Country,  348. 


d.  Plaintiffs  Abroad  possessing  Property  in 

this  Country,  360. 

e.  Several  PlaintUEs,  351. 

f.  In  Counter-claims  and  Cross  Actions,  351. 

g.  Misdescription  of  Party  or  Residence.  354. 
h.  English  Officials  and  Officers  abroad,  358. 
i.  Ambassadors   and    Foreign    Sovereigns. 

359. 
j.  Peers,  359. 

k.  Executors  and  Administrators,  359. 
L  Bankruptey  and  Insolvency,  360. 
m.  Plaintiff  a  Trustee  in  Bankruptey,  362. 
n.  Action  not  for  Plaintiff's  Benefit,  362. 
o.  Poverty  of  Plaintiff,  364. 
p.  Other  Circumstances,  364. 

2.  In  Particular  Actions  or  Proceedings,  366. 

3.  The  Application,  369. 

4.  Amount  of  Security,  377. 

5.  Who  may  be  Sureties,  378. 

6.  Bankruptcy  of  Surety,  379. 

7.  Nature  of  Security,  379. 

8.  Increase  of  Ajnount,  380. 

9.  Discharge  of  Order,  381. 

10.  Non-compliance  with  Order,  381. 

11.  Fund  in  Court,  383. 

12.  Costs  of  Application,  384. 

1.  On  what  Qronnds  granted, 
a.  Besidenoe  Abroad, 

Permanent  Charaeter.] — If  a  plaintiff  resides 
permanently  abroad,  the  court  will  stay  pro- 
ceedings till  he  gives  security  for  the  costs. 
Pray  v.  Edie,  1  Term  Rep.  267 ;  1 R.  R.  200.  Elan, 
V.  JUe9, 3  I>oug.  882.  Qawsfovd  v.  X«?y,  2  H.  Bl. 
118  ;  Demunroffe  v.  Jackson,  18  Price,  603. 

Plaintiff  is  not  compellable  to  give  security  for 
costs,  unless  he  state  himself,  or  it  be  sworn,  that 
he  is  resident  abroad,  or  going  to  reside  abroatl. 
Green  v.  Chamook,  8  Bro.  C.  C.  371  ;  1  Ves.  J. 
396  ;  2  Cox,  284. 

If  an  action  is  brought  without  the  knowledge 
of  a  plaintiff,  who  is  out  of  the  realm,  the  court 
will  require  security  for  the  costs  to  be  given  on 
his  part.    BaU  v.  Adrian,  1  Taunt.  64. 

If  a  plaintiff,  after  leaving  this  country,  com- 
mences an  action,  he  will  be  compelled  to  find 
security  for  costs.  WelU  v.  Barton,  2  D.  P.  C.  100. 

Plaintiff  Beiidont  in  England — Aotion  in 
Ireland.] — Security  for  costs  may  be  requinil 
from  a  plaintiff  resident  in  England  or  Scotland, 
The  practice  of  the  court  of  chancery  in  this 
respect  is  not  affected  by  the  7l8t  section  of  the 
Supreme  Court  of  Judicature  Act  (Ireland),  1877. 
Nu!holson  V.  Wood,  16  L.  R.,  Ir.  76. 

A  plaintiff  residing  in  England,  obliged,  on 
filing  a  bill  in  Ireland,  to  give  security  for  costs, 
notwithstanding  41  Geo.  3,  c.  90,  s.  6,  gives  an 
attachment  in  England  to  enforce  an  order  or 
decree  made  in  Ireland  for  payment  of  money  ; 
the  practice  of  the  court  not  being  altered  by 
that  act.    MuUett  v.  ChrUtmas,  2  Ball  k.  B.  422. 

The  bill  prayed  that  a  policy  of  assurance 
should  be  delivered  up  to  be  cancelled,  and  a 
discovery  in  aid  of  a  defence  to  an  action  at 
law  on  it.  The  plaintiffs  resident  in  England 
were  ordered  to  give  security  for  costs.  Ander- 
son V.  Bowling^  12  Ir.  Eq.  R.  307. 

Foreig:n  Judgment  impeaohed  on  Oroond  of 
Fraud.] — A  defendant  sued  upon  a  foreign  judg- 
ment bv  a  plaintiff  who  is  a  foreigner  resident  out 
of  the  jurisdiction  is  entitled  to  security  for  the 
costs  of  the  action.    Crozat  v.  Brogden,  63  L.  J., 
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Q.  B.  825 ;  [1894]  2  Q.  B.  80  ;  9  R.  296 ;  70  L.  T. 
52.-) ;  42  W.  R.  358—0.  A. 

VoraiiiAl  Plaintlif.] — In  an  action  upon  a 
bond,  in  the  name  of  an  obligee  resident  abroad, 
for  the  benefit  of  an  assignee  in  this  country, 
the  defendant  may  claim  security  for  oosts  from 
the  nominal  plaintifE ;  the  assignee's  written 
undertaking  is  not  sufficient.  Toude  y.  Toude, 
3  A.  &  E.  811. 

Ensbaad  and  Wifs.] — ^In  an  action  by  husband 
and  wife  for  a  personal  injury  to  the  wife,  if  the 
hosband  is  resident  abroad,  he  must  give  security 
for  costs,  although  the  wife  is  resident  in  England. 
ffanmer  v.  Mangleg,  12  M.  k  W.  313  ;  1  D.  &  L. 
395  ;  13  L.  J.,  Ex.  84  ;  7  Jur.  1116. 

Aboat  to  leaye  England.] — The  defendant  is 
not  entitled  to  mil  on  a  plaintiff  to  give  security 
for  costs,  though  it  is  sworn,  and  not  contradicted, 
that  the  plaintiff  usually  resides  abroad,  and  is 
abont  to  quit  the  country.  Anon,,  5  L.  J.  (0.8.) 
Ch.  71.    But  see  Green  v.  Chamock^  supra. 

^si  equity  the  court  will  not  make  an  order  to 
staj  proceedings,  until  security  be  given  for  the 
costs,  upon  the  ground  of  the  plaintiff  being 
about  to  leave  the  country.  in/2i>  y.  Oarbutt^ 
lY.t  J.  511. 

Leaying  alter  Aotion  eommeneed.] — A  person, 
being  in  this  country  by  licence  from  the  secre- 
tarr  olt  state,  files  a  bill ;  if  his  licence  expires 
pending  the  suit,  and  he  leaves  this  country, 
defend^t  may  compel  him  to  give  security  for 
costs.    O'Connor  y^JSernardt  1  Jones,  175. 

Affidavit  to  ground  an  order  for  a  plaintiff  to 
give  security  for  costs,  when  it  doth  not  appear 
hy  the  bill  that  he  lives  abroad  out  of  the  juris- 
diction of  the  court,  If  he  hath  left  the  kingdom 
since  filing  the  bill,  must  go  on  and  say,  to  settle 
abroad.    Anon,,  Dick.  775. 

A  plaintiff  being  ordered  to  pay  costs,  went 
abroad  (as  was  sworn  upon  belief,  and  not 
denied)  permanently,  and  to  avoid  payment ;  he 
was  ordered  to  give  security  for  costs,  and  the 
proceedings  in  the  suit  were  in  the  meantime 
stav^.    iusk  V.  Beetham,  2  Beav.  637. 

6rder  to  stay  proceedings  until  security  given 
for  costs,  upon  affidavit  that  the  plaintiff,  since 
the  answer,  had  abandoned  this  country  and 
now  resides  in  the  Isle  of  Man.  Weeks  y.  Cole, 
14  Ves.  518. 

A  plaintiff  having  gone  abroad  subsequently 
to  his  cause  being  set  down  in  the  deinurrer 
paper  for  argument,  upon  a  motion  for  security 
for  costs  the  court  directed  that  the  demurrer 
■hould  be  argued,  when,  if  judgment  should  be 
given  for  t&  plaintiff,  proceedings  should  be 
stayed  until  security  for  costs  was  given. 
£embU  y.  Mills,  1  Man.  &  G.  565 ;  8  D.  P.  0. 
836;  1  Bcott  (N.H.)  402. 

A  plaintiff  who  has  gone  to  reside  abroad,  after 
bill  filed,  will  be  ordered  to  give  security  for 
costs.  Vale  v.  Offert,  80  L.  T.  457  ;  22  W.  B. 
629. 

Intontioii  to  ehaage  Domieil.] — ^A  person  who 
had  been  resident  in  England  went  over  to  Ire- 
land to  assert  his  Utle  to  lands  in  that  country. 
Having  failed  in  an  ejectment,  he  filed  a  bill,  in 
which  he  was  described  as  A.  B.,  late  of  B.,  in 
England,  but  now  of  the  city  of  Cork.  He  had 
been  occasionally  in  Ireland  during  the  last  three 
years,  and  had  stopped  at  a  public-house  in  Cork, 


but  had  not  as  yet  taken  any  fixed  abode  in 
Ireland.  In  his  affidavit  to  oppose  a  motion  to- 
stay  his  proceedings  until  he  should  give  security 
for  costs,  he  stated  that  he  had  made  Ireland  his 
fixed  domicile  and  residence,  and  intended  to 
bring  his  wife  from  England  to  live  with  him. 
The  motion  was  refused,  without  costs.  JRushton- 
y.  Seazle,  Sau.  k  Sc.  654,  n. 

A  London  stockbroker,  whose  name  was  still 
used  in  the  firm  there,  was  appointed  executor  of 
a  person  who  had  contracted  to  grant  a  lease  of 
certain  mines  in  Ireland,  for  a  large  sum.  He 
filed  his  bill  for  a  specific  performance ;  and  in 
his  affidavit  to  oppose  a  motion  to  stay  his  pro- 
ceedings until  he  should  give  security  for  costs 
stated  that  he  had  given  up  his  residence  in 
England,  and  had  at  some  expense  removed  his- 
family  to  Ireland,  where  he  had  taken  a  perma- 
nent residence.  In  one  passage  of  his  affidavit 
he  stated  that  it  was  his  intention  to  reside  in. 
Ireland  altogether ;  but  the  other  passages  were 
qualified  by  a  statement  to  the  ^ect  that  he 
intended  to  reside  in  Ireland  until  this  suit,  and- 
all  other  a&irs  of  his  testator  in  Ireland,  should 
be  finally  settled  and  arranged.  The  motion  was- 
refused  without  costs.  Pyke  v.  Vigors,  Sau.  &,  Sc. 
685. 

Batnxn  IndeflBlta.] — ^A  plaintiff,  who  gave  up 
his  house  in  England,  and  resided  abroad,  as  he 
stated,  ^*  for  a  temporary  abode,"  but  who  left  it 
ambiguous  whether  and  when  he  intended  to- 
return,  ordered  to  find  security  for  costs.  Kenna- 
foayy.  Tripp,  11  Beav.  588  ;  18  L.  J.,  Ch.  298. 

Where  a  plaintiff,  not  being  in  public  service, 
goes  abroad  pending  a  suit  and  remains  there 
under  such  circumstances  as  to  render  it  probable 
he  will  not  be  forthcoming  when  the  defendcmt 
may  be  entitled  to  call  upon  him  to  pay  costs,, 
the  court  will  direct  him  to  give  security  for 
costs.  Blakeney  v.  Dufaur,  2  De  G.  M.  &  G. 
771  ;  22  L.  J.,  Ch.  389  ;  17  Jur.  98 ;  1  W.  R.. 
9. 

Where  a  plaintiff  suing  in  formA  pauperis  will 
be  absent  nom  England  eighteen  months,  the 
court  will  compel  him  to  give  security  for  costs 
or  stay  his  proceedings  until  his  return.  Fou  v. 
Wagner,  2  D.  P.  C.  499. 

Plaintiff  made  to  give  security  for  costs,  the 
evidence  not  being  clear  that  he  intended  to 
return  from  abroad.  Snook  v.  Duncan^  5  Jur. 
1078. 

Plaintiff  a  SMtfkring  Man.!— Where  a  plaintiff, 
who  is  a  mariner,  is  abroad  on  a  voyage,  his 
family  being  left  in  this  country,  in  lodgings,  he 
will  not  be  required  to  give  security  for  costs. 
Ford  V.  Boucher,  I  Hodges,  58. 

A  plaintiff,  whose  family  resides  permanently 
within  the  jurisdiction,  but  who  is  himself  obliged 
to  be  frequently  absent  In  the  course  of  his 
employment  as  a  seafaring  man,  cannot  be  com- 
pelled to  give  security  for  costs.  Duff  v.  Hore, 
Ir.  B.  6  C.  L.  508. 

Security  for  costs  is  not  required  from  a 
foreigner  during  his  absence  from  this  country  on 
board  his  own  ^p,  if  he  resides  here  part  of  the 
year.  Durrell  v.  Mattheson,  8  Moore,  83  ;  8 
Tannt.  711  ;  21  B.  B.  515. 

A  plaintiff  described  himself  as  resident  within 
the  jurisdiction.  By  amendment,  he  described 
himself  as  "of  the  ship  Waoousta,  now  on  a 
voyage  to  Sydney  and  back  to  London,  master 
mariner."  It  not  appearing  when  he  would 
return  within  the  jurisdiction,  security  for  costs- 
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was  ordered  to  be  given.  Stewart  v.  Steuxirt^  20 
Beav. 322. 

A  plaiutiff,  who  is  a  seafaring  man,  will  not  be 
required  to  give  secoritj  for  costs,  although  he  is 
abroad,  and  has  no  residence  or  property  within 
the  jurisdiction.  Oowran  v.  Barnett,  Sau.  &  Sc. 
651,  n. 

A  seafaring  man,  whose  family  had  a  perma- 
nent residence  within  the  jurisdiction,  and  who 
resides  with  them  on  his  return  from  abroad,  but 
who  has  himself  no  fixed  residence,  will  be 
ordered  to  give  security  for  the  costs  of  an  action 
brought  by  him.  Martin  v.  Rutielly  21  L.  B., 
Ir.  196. 

Xerelj  Temporary  Abienee.] — ^Where  a  plain- 
tiff sailed  for  Africa  after  notice  of  motion  for 
decree  had  been  given,  the  court  refused  to  stay 
proceedings  in  the  cause  until  he  gave  security 
for  costs,  as  it  did  not  appear  from  the  facts 
that  there  was  any  intention  of  permanent 
absence  on  his  part.  Edwarda  v.  Burke,  9  L.  T. 
406. 

If  a  plaintiff  is  a  native  of  England,  and 
departs  for  France  for  a  mere  temporary  absence, 
the  court  will  not  compel  him  to  give  security  for 
costs.    Anon,,  2  Chit.  152. 

Where  a  native  of  this  country  quits  it  for  a 
mere  temporary  residence  abroad,  the  court  will 
not  require  him  to  give  security  for  costs.  CoU 
V.  Beale,  7  Moore,  613  ;  1  L.  J.  (O.S.)  C.  P.  49. 

But  a  plaintiff  will  be  required  to  give  secu- 
rity for  costs,  if  it  appears  that  he  is  gone  abroad 
for  more  than  a  temporary  residence.  Taylor  v. 
Fraeer,  2  D.  P.  C.  622. 

The  court  will  not  compel  a  plaintiff  to  give 
security  for  costs  because  he  has  gone  to  serve  in 
a  foreign  army  in  a  civil  war.  Frodoham  v. 
Myere,  4  D.  P.  C.  280 ;  1  H.  &  W.  526. 

Security  for  costs  by  a  plaintiff,  gone  abroad, 
refused  after  answer,  on  affidavit  of  his  inten- 
tion to  return ;  and  his  family  remaining  in 
this  country.     White  v.  Oreathead,  15  Ves.  2. 

The  simple  fact  that  the  plaintiff  is  gone  abroad 
is  not  a  sufficient  ground  to  compel  him  to  give 
security  for  costs.  Hohy  v.  Mitcheock,  5  Yes. 
-699. 

Where  a  plaintiff  goes  abroad  during  the  pro- 
gress of  a  suit  in  order  to  attend  to  his  afbirs, 
and  not  with  a  view  to  abscond  from  his 
creditors,  but  with  the  intention  to  return  to 
this  country,  he  will  not  be  required  to  give 
security  for  costs.  Mome  v.  Thompson,  Sau.  &  Sc. 
•622. 

Application  for  security  of  costs  on  account 
of  plaintiff  leaving  kingdom  refused.  Adams 
V.  Colethurst,  2  Anstr.  552.    SIm  1  B.  R.  201,  n. 


b.  Iruh  and  SeoUh  Plaintiffs. 

Befbre  the  Jndgmtntf  Szt«iiiion  Aot,  1868.^ — 
A  Scotchman,  not  actually  domiciled  in  this 
country,  but  only  occasionally  residing  here,  is 
bound  to  give  security  for  costs.  Naylor  v. 
Joseph,  10  Moore,  522  ;  3  L.  J.  (0.8.)  C.  P.  207. 

For  such  a  plaintiff  is  within  the  meaning  of 
the  general  rule  applicable  to  persons  who  are  not 
amenable  to  the  courts  here  suing  in  this  country. 
Ih, 

A  plaintiff  resident  in  Ireland  is  bound  to  give 
security  for  costs,  although  he  may  sometimes 
come  over  to  and  sojourn  in  this  country.  Mahon 
V.  Martinez,  4  Mooi^  356. 

An  Irishman,  ordinarily  resident  in  Ireland, 
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and  having  no  place  of  abode  in  England,  iscom- 

Cellable  to  give  security  for  costs  in  an  action 
rought  by  him  in  England,  notwithstanding 
that  he  is  at  the  time  an  officer  in  the  army, 
serving  with  his  regiment  in  Ireland.  ChapprU 
V.  Watts,  2  El.  &  El.  879  ;  29  L.  J.,  Q.  B.  167  ;  6 
Jur.  (N.8.)  533 ;   2  L.  T.  283  ;  8  W.  B.  450. 

A  public  company  carrying  on  all  its  business 
in  Ireland  was  compelled  to  give  security  for 
costs,  although  it  had  3,000^.  in  a  bank  in  London, 
and  most  of  the  members  resided  in  England. 
Limerieh  and  Water/ord  By,  v.  Fraeer,  4  Bing. 
394  ;  1  M.  &  P.  23  ;  6  L.  J.  (0.8.)  C.  P.  9.  S.  P., 
Edinburgh  and  Leith  By.  v.  Dawson,  7  D.  P.  C. 
573  ;  1  W.  W.  &  H.  561  ;  3  Jur.  65.  KilkcKuy 
and  Great  Southern  and  Western  By.Y.  Fteld^n, 
6  Ex.  81  ;  6  Railw.  Cas.  785  ;  2  L.  M.  &  P.  124  ; 
20  L.  J.,  Ex.  141  ;  15  Jur.  191. 

So  if  the  plaintiff  resides  permanently  in 
Ireland.  Fitzgerald  v.  Whitmore,  1  Term  Rep. 
362. 

Plaintiff  residing  in  Ireland  ordered  to  give 
security  for  costs.  Mill  v.  Beardon,  6  MaJd. 
46. 

Or  in  Scotland.  M'Lean  v.  Anstxn,  1  Tidd's 
Prac.  575. 

The  court  will  compel  a  Scotchman  to  give 
security  for  costs  as  a  foreigner.  Ker  v.  Munster 
CBarl),  Bunb.  35. 

All  proceedings  stayed  until  security  for  costs 
given,  the  petitioner  being  in  Scotland,  and  no 
step  taken  by  the  respondent.  Seott,  Ex  part ^^ 
Western,  In  re,  3  Mont.  &  Ayr.  393 ;  2  Dcflc 
556. 

Sinoo  Judgments  Extension  Aet,  1868.] — Peti- 
tioners in  chancery  who  reside  in  Scotland  are 
still  liable  to  give  security  for  costs,  the  Judg- 
ments Extension  Act,  1868,  s.  5,  applying  only 
to  actions.  East  Llangynog  Lead  Mining  Of.,  In 
re,  23  W.  R.  687. 

Since  the  passing  of  the  Judgments  Extension 
Act,  1868,  a  plaintiff  residing  in  Scotland  is  not 
required  to  find  security  for  costs.  BaeburnT. 
Andrrtvs,  43  L.  J.,  Q.  B.  73  ;  L.  R.  9  Q.  B.  118 ; 
30  L.  T.  15  ;  22  W.  R.  489.  See  ffotce  Sewiftg 
Machine  Co.,  In  re  Fontaines  Case,  41  Ch.  I). 
118  ;  61  L.  T.  170  ;  37  W.  R.  680— C.  A. 

So,  according  to  the  decision  of  the  Irish  Court 
of  Queen's  Bench,  a  plaintiff  residing  in  England 
or  Scotland  will  not,  except  under  special  cir- 
cumstances, be  ordered  by  that  court  to  give 
security  for  costs.  White  v.  Carroll,  Ir.  R.  8  C.  L. 
296.  S.  P.,  Yorhe  v.  M'Laughlin,  Ir.  R.  8  C.  L. 
547. 

But,  according  to  the  decisions  of  the  Irish 
Courts  of  Common  Pleas  and  Exchequer,  a  plain- 
tiff resident  in  Great  Britain  will  be  ordered  to 
give  security  for  costs.  Clarke  v.  Croker,  Ir.  R  8 
C.  L.  318 ;  and  Comer  v.  Irwin,  Ir.  B.  8  G.  L.  504. 

c.  I^rreigners  in  this  Country, 

Tomportzy  Baddenee  in  United  Xingdom.]-— 
The  words  of  r.  6  (a)  of  Ord.  LXV.  of  the 
Rules  of  Court,  1883,  "temporarily  resident 
within  the  jurisdiction,"  have  an  elastic  mean- 
ing, the  object  of  the  rule  being  to  cover  a  case 
in  which  a  foreigner  ordinarily  resident  out  of 
the  jurisdiction  would  not  be  here  when  he  was 
wanted.  Michiels  v.  Empire  Palace,  66  L.  T.  132 
— C.  A. 

The  plaintiff  in  an  action  brought  to  establish 
his  right  to  considerable  landed  property  in  Ire- 
land was  at  the  time  of  the  oommencement  of 
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the  action  resident  in  France,  and  an  order  for 
flecnrity  for  ooets  was  made  on  the  application  of 
the  defendant.  Before  the  order  was  acted  on 
the  plaintiff  came  within  the  jarisdiction,  and 
moTed  to  discharge  the  order.  It  appeared  that 
the  plaintifE,  though  bom  in  London,  had  been, 
since  the  year  1880,  oontinuooslj  residing  in 
Paris,  where  he  earned  his  livelihood  as  an 
acoonntant,  and  occupied  apartments  held 
quarterly  and  furnished  by  himself.  His  wife 
was  a  Frenchwoman,  carrying  on  the  trade  of  a 
miUiner,  in  premises  at  Paris,  held  in  the  plain- 
tiff's name.  He  had  resigned  his  situation  as 
accountant,  surrendered  his  apartments,  removed 
the  furniture  with  the  intention  of  sending  it  to 
Irdand,  and  had  instructed  his  wife  to  wind  up 
her  business,  in  which  request  she  aoquiescea, 
though  no  step  for  the  purpose  had  been  as  yet 
taken.  He  had  become  tenant  of  a  cottage  in 
Ireland  for  a  term  of  five  years,  with  power  to 
surrender  at  the  end  of  fifteen  months ;  he  had 
obtained  as  yet  no  employment  in  Ireland,  but 
was  qualified  to  act  as  accountant,  journalist,  or 
toicher  of  the  French  language.  He  swore  that 
he  intended  to  reside  in  Ireland  for  the  future, 
whatever  might  be  the  result  of  the  action  : — 
Held,  that  the  facts  did  not  establish  to  the 
satisfaction  of  the  court  that  the  plaintiffs 
residence  in  Ireland  was  more  than  temporary 
within  the  meaning  of  Ord.  XXIX.  r.  4,  and 
that  therefore  the  order  reqtdring  security  for 
costs  ought  to  stand.  Howard  v.  JHbwardf  SO 
L  B.,  Ir.  340. 

GasM  before  Ord.  LXY.  r.  6a.] — The  court 
will  not  require  security  for  costs  to  be  given  by 
a  plaintiff,  who  is  a  foreigner,  and  usually  resi- 
dent abroad,  if  at  the  time  he  is  actually  in  this 
conntry.  TamU$co  y.  Pacifieo^  7  Ex.  816 ;  21 
L.  J.,  Ex.  276. 

It  is  not  a  snflScient  ground  for  requiring 
security  for  costs,  that  the  plaintiff  is  a  foreigner, 
lately  come  to  England,  having  no  family  con- 
nections or  permanent  abode  in  it,  and  likely 
soon  to  leave  it,  if  it  is  not  sworn  that  he  has  a 
permanent  residence  abroad.  Drummond  v. 
Taiinghist  or  TUliTighurst,  16  Q.  B.  740  ;  15  Jur. 
384.  8.  P.,  Onspin  v.  Dogliom,  1  Sw.  &  Tr.  622  ; 
29  L.  J.,  P.  130 ;  6  Jur.  (N.8.)  303 ;  1  L.  T.  446. 

Therefore  a  sailor  bom  abroad,  having  a  lodg- 
ing in  this  country,  will  not  be  required  to  give 
security  for  costs  upon  an  affidavit  stating,  that 
after  his  wages  were  exhausted  he  would  be 
obliged  to  go  to  sea  again,  but  not  shewing  a 
domicil  abroad.    Ih, 

But  a  plaintiff,  captain  of  a  foreign  ship, 
usually  trading  to  this  country,  is  liable  to  give 
security  for  costs.  Nylander  v.  Barnes^  6  H.  &  N. 
509 ;  30  L.  J.,  Ex.  151 ;  7  Jur.  (N.S.)  194  ;  3  L.  T. 
819  ;  9  W.  B.  339. 

Security  for  costs  is  not  required  from  a 
prisoner  of  war  who  sues  for  wages  earned  on 
board  an  English  ship.  Maria  v.  Mall^  2 
Bos.  Jc  P.  236  ;  9  B.  B.  696. 

A  foreign  seaman  having  brought  an  action  for 
his  wages  against  a  foreigner,  the  court  refused 
to  compel  him  to  give  security  for  costs  on 
account  of  his  being  on  a  voyage  on  board  an 
English  ship.    HenSien  v.  Garves,  2  H.  BL  383. 

So  the  court  refused  to  stay  proceedings  till 
security  was  given  for  costs  in  an  action  by  a 
foreign  seaman  serving  on  board  an  English 
ship.    Jaeoht  v.  SXxvemon^  1  Bos.  &  P.  96. 

It  is  in  the  discretion  of  the  court  to  allow  the 
mate  of  a  foreign  vessel,  though  not  domiciled  in 


England,  to  prosecute  an  action  for  wages  with- 
out giving  security  for  costs.  The  Don  Ricardo^ 
49  L.  J.,  P.  28 ;  6  P.  D.  121 ;  42  L.  T.  32 ;  28 
W.  B.  431. 

A  foreigner  usually  residing  abroad,  who  is 
temporarily  residing  in  England  for  the  purpose 
of  enforcing  a  claim  by  action,  cannot  be  called 
upon  to  give  security  for  costs.  Redondo  v. 
Chaytor,  48  L.  J.,  Q.  B.  697  ;  4  Q.  B.  D.  463 ;  40 
L.  T.  797  ;  27  W.  B.  701— C.  A. 

Security  is  not  required  from  a  person  whilst 
in  this  country,  although  usually  residing  abroad. 
Anon,,  8  Taunt.  737. 

Although  it  is  sworn  that  he  is  about  to  leave 
the  coun^.  G.ragno  v.  Hassaftj  6  Taunt.  20  ; 
1  Marsh.  421  ;  16  B.  B.  659. 

If  a  plaintiff  is  permanently  resident  abroad, 
and  is  only  occasionally  resident  in  this  country, 
he  will  be  liable  to  give  security  for  costs.  Gur' 
neyy.  Key,  3  D.  P.  C.  569  ;  1  H.  &  W.  203. 

The  plaintiff  ordered  to  give  security  for  costs 
where,  in  the  bill,  his  description  was  as 
"  of  Fort  William,  Inverness-shire,  in  the  king- 
dom of  Scotland,  but  now  residing  in  Alders- 
gate  Street,  in  the  city  of  London,"  and  it 
appeared  that  the  plaintiff  had  lodgings  in 
Ix>ndon  temporarily  only,  and  had  not  engaged 
them  for  any  fixed  period.  Ainfli^i  v.  Sims, 
17  Beav.  57  ;  1  Eq.  Bep.  17  ;  22  L.  J.,  Ch.  834  ; 
17  Jur.  657.    Overruled  next  case. 

A  foreigner  temporarily  resident  in  this 
country  irill  not  be  compiled  to  give  security 
for  costs  while  he  remains  in  this  country. 
Cambottie  v.  Inngate,  1  Eq.  Bep.  533 ;  1  W.  B. 
533. 

d.  Plaintiffs  Abroad  possessing  Property  in 
this  Country, 

When  Seonrity  required.] — An  Irish  or  a 
foreign  railway  companv  is  bound  to  give 
security  for  costs,  notwithstanding  it  has  per- 
sonal property  in  England,  and  some  of  its 
shareholders  reside  in  England,  who  are  respon- 
sible to  the  extent  of  their  unpaid  capital. 
Kilkenny  and  Great  Southern  a/nd  West&rn  Ry, 
V.  Fielden,  6  Bailw.  Gas.  785  ;  6  Ex.  81 ;  2  L. 
M.  &  P.  124 ;  20  L.  J.,  Ex.  141 ;  15  Jur.  191. 

So  where  a  Scotch  railway  company,  carrying 
on  their  works  out  of  the  jurisdiction  of  the 
court,  has  money  and  exchequer  bills  in  the 
hands  of  their  bankers  in  London ;  such  pro- 
perty, notwithstanding  the  1  &  2  Yict.  c.  110, 
s.  12,  not  being  of  a  sufficiently  permanent  nature. 
Edinburgh  and  Zeith  Ry.  v.  Datoson,  7  D.  P.  C. 
573  ;  1  W.  W.  &  H.  561 ;  3  Jur.  55. 

A  plaintiff  who  resides  abroad  will  not  be 
called  upon  to  give  security  for  costs  if  he  has 
substantial  property  in  England,  whether  that 
property  be  r^  or  personaL  Hamburger  v. 
Poetting,  47  L.  T.  249  ;  30  W.  B.  769. 

A  plaintiff  resident  abroad  is  not  subject  to 
the  ordinary  mle  as  to  giving  security  for  costs, 
if  he  is  seised  or  possessed  of  land  in  this  country. 
Swinborne  v.  Carter,  2  0.  L.  B.  104  ;  1  L.  &  M. 
209  ;  23  L.  J.,  Q.  B.  16  ;  17  Jur.  1165  ;  2  W.  B.  80. 

The  possession  of  ample  estates  in  this  country 
is  no  bar  to  an  application  that  the  plaintiff  shall 
stay  his  proceedings,  until  he  give  security  for 
costs,  if  he  resides  out  of  the  jurisdiction.  Luean 
(JLorS)  V.  Latouche,  1  Hog,  448. 

Land  not  mortgaged.] — But,  in  answer  to  a 
mle  calling  upon  a  plabitiff  resident  abroad  to 
give  security  for  costs,  he  must  distinctly  shew 
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that  the  land  is  not  mortga^  or  otherwise 
unaviulable  for  the  purposes  of  an  execution. 
Swifiborne  v.  Carter,  supra. 

An  affidavit  in  answer  to  the  application  that 
*'  the  plaintiff  was  possessed  of  landed  estates  in 
the  county  of  Durham  of  considerable  value  over 
and  above  all  charges  affecting  the  same,"  does 
not  sufficiently  shew  that  the  estates  are  avail- 
able to  process.    Ih. 

e.  Several  Plaintiffs. 

Joint  Plaintiflli,  one  residiikg  Aliroad.]^-An 
action  was  brought  against  the  defendant  as  a 
common  carrier  by  two  plaintiffs,  one  residing 
abroad.  The  statement  of  claim  alleged  a  con- 
tract by  the  d^endant  with  the  plaintiffs  jointly, 
and  in  the  alternative  with  each  of  the  plaintiffs 
separately: — Held,  that  the  plaintiff  residing 
abroad  could  not  be  ordered  to  give  security  for 
costs.  D'Harmutgee  v.  Orey,  52  L.  J.,  Q.  B.  192 ; 
10  Q.  B.  D.  13. 

If  one  of  two  plaintiffs  is  resident  abroad,  and 
the  other  in  this  country,  the  court  will  not  compel 
the  absent  plaintiff  to  give  security  for  costs. 
Anon,,  1  D.  P.  C.  300 ;  2  C.  &  J.  88.  S.  P.,  WiUon 
V.  Minchiti,  1  D.  P.  C.  299  ;  2  C.  &  J.  87  ;  2  Tyr. 
166 ;  1  L.  J.,  Ex.  39  ;  JPConnell  v.  Johnston,  1 
East,  431 ;  6  R.  R.  310. 

Where  one  plaintiff  resident  in  England,  no 
security  required  for  costs.  Wintliorp  v.  Royal 
EjTchange  Astturance  Co,,  Dick.  282. 

Plaintiff  residing  abroad  not  ordered  to  give 
security  for  costs  where  there  were  co-plaintiffs 
residing  in  England.  Walker  v.  Easterhy,  6 
V'cs.  612. 

One  Plaintiff  coming  wifhin  Jiiriidiotlon.]-^ 

An  action  was  brought  by  a  mercantile  firm,  all 
the  members  of  which  were  in  America,  against 
a  firm  at  Manchester.  The  defendants  put  in  a 
defence  and  counter-claim,  and  then  applied  to 
the  judge  for  an  order  for  the  plaintifb  to  give 
security  for  costs.  The  plaintiffs  filed  an  affidavit 
stating  that  they  with  other  persons  carried  on 
business  at  Manchester,  and  that  the  firm  there 
had  assets  amounting  to  2,000/.  The  judge  refused 
the  application.  On  the  appeal  Uie  plaintifb 
produced  an  affidavit  stating  that  since  the  order 
one  of  the  plaintiffs  had  come  to  Manchester  for 
the  purpose  of  carrying  on  the  action : — Held, 
that  the  affidavit  as  to  &e  property  of  the  plain- 
X'xfSs  in  England  was  ambiguous  and  was  not 
sufficient  to  support  the  order  in  the  court  below. 
But  held,  that,  as  one  of  the  plaintifb  had  come 
to  England  since  the  order  was  made,  although 
for  a  temporary  purpose,  the  defendants  were  not 
entitled  to  security  for  costs,  and  therefore  the 
order  must  be  affirmed.  Redondo  v.  Chaytor  (4 
Q.  B.  D.  453)  followed.  Ebrard  v.  Oastier,  64 
Ti.  J.,  Ch.  441  ;  28  Ch.  D.  232  ;  52  L.  T.  63  ;  38 
W.  R.  287— C.  A.    See  tww  Ord.  LXV.  r.  6a. 

f.  In  Counter-claims  and  Cross  Actions, 

Arising  out  of  lame  Xatton  m  Claim.] — 

Wliere  a  foreigner  resident  out  of  the  jurisdiction 
sets  up  a  counter-claim  arising  out  of  the  same 
matter  as  the  daim,  so  that  it  is  in  substance  in 
the  nature  of  a  defence  to  the  claim,  the  court 
has  a  discretion  as  to  whether  it  will  order  the 
defendant  to  give  security  for  the  costs  of  the 
counter-claim.  Neck  v.  Taylor,  62  L.  J.,  Q.  B. 
614  ;  [1893]  1  Q.  B.  560  ;  4  B.  344  :  68  L.  T.  399 ; 
41  W.  R.  486— C.  A. 


In  an  action  for  breach  of  contract  against  the 
defendant,  a  foreigner  residing  abroad,  he,  by  his 
defence,  denied  the  breaches,  and  also  made  a 
counter-claim  for  breaches  of  the  same  contract, 
by  the  plaintiff,  claiming  damages  to  an  amount 
less  than  the  plaintiff's  claim  : — Held,  that  the 
defendant  could  not  be  ordered  to  give  security 
for  the  plaintiff's  costs  occasioned  by  the  countor- 
elaim.  Mapleson  v.  Masini,  49  L.  J.,  Q.  B.  423  ; 
6  Q.  B.  D.  144  ;  28  W.  R.  488. 

An  incorporated  society  filed  a  bill  against  an 
incorporated  company  to  foredoee  a  mortgage 
comprising  nearly  the  whole  of  the  effects  of 
the  company.  At  this  time  the  company  was 
in  process  of  being  wound  up  under  the  snpcr- 
vision  of  the  court.  By  leave  of  the  court  in 
the  winding  up,  a  bill  was  filed  in  the  name  of 
the  company  against  the  society,  praying  that  it 
might  be  dediu^d  that  the  mortgage  deed  was 
not  binding  on  the  company,  or  its  bondholders 
or  sharehoMers  ;  but  that,  if  the  court  held  it  to 
be  a  good  security,  certain  renewed  bills  might 
be  excluded  from  its  operation,  and  that  it  might 
be  declared  a  security  only  for  bills  of  exchange 
accepted  by  the  society  ;  and  that,  in  estimating 
the  debt  covered  by  it,  no  bills  accepted  by  per- 
sons or  firms  other  than  the  socie^  mig-ht  be 
included ;  and  that  an  account  might  be  taken 
on  this  footing  of  what  was  due  ;  uid  that  the 
company  might  be  allowed  to  redeem  on  payment 
of  what  should  be  so  found  due : — Held,  that, 
whether  this  was  a  pure  cross  bill  or  not,  the 
plaintifb  in  it  must  give  security  for  costs. 
City  of  Moscow  Gas  Co.  v.  International  Finan- 
cial Society,  41  L.  J.,  Ch.  350 ;  L.  R.  7  Ch.  225 ; 
26  L.  T.  377  ;  20  W.  R.  394. 

Held,  on  appeal,  that  the  bill  was  not  a  mere 
cross  bill ;  and  that  security  for  costs  must  be 
given.    Ih, 

Semble,  that  even  had  it  been  a  pure  cross  bill, 
security  for  costs  must  have  been  given,  as  it  was 
filed  in  the  name  of  a  company  which  was  being 
wound  up.    Ih. 

GUlm  admitted — Costs  of  Oovntor-olsuiL] — ^A 

defendant  who  admits  the  cause  of  action  sued 
upon,  and  sets  up  a  counter-claim  founded  upon 
a  distinct  claim,  is  not  entitled  to  security  for 
costs  from  the  plaintiff,  a  foreigner  residing 
without  the  jurisdiction.  Winterfield  t.  Brad- 
num,  47  L.  J.,  Q.  B.  270 ;  3  Q.  B.  D.  324  ;  88 
L.  T.  260 ;  26  W.  R.  742— C.  A. 

Where  a  defendant  admits  the  plaintiff's 
daim,  but  sets  up  a  counter-claim  in  respect  of  a 
wholly  distinct  transaction,  the  plaintiff  ought 
never  to  be  required  to  give  security  for  costs. 
Ih, 

Coontsr-olaim  indopondont  of  Claim.] — ^Where 
a  defendant  residing  out  of  the  jurisdiction  sets 
up  a  counter-claim  which  amounts  to  an  inde- 
pendent action,  he  may  be  ordered  to  give 
security  to  the  plaintiffs  for  the  costs  of  the 
counter-claim.  Ijake  v.  HaseUine,  66  L.  J.,  Q.  B. 
205. 

Where  a  daim  and  counter-claim  arise  out  of 
different  matters,  so  that  the  counter-claim  is 
really  in  the  nature  of  a  cross  action,  the  de- 
fendant, if  he  is  residing  out  of  the  jurisdiction, 
may  be  required  to  give  security  for  the  plaintiff's 
costs  of  the  counter-claim,  and,  if  the  only  dispute 
remaining  arises  on  the  counter-claim,  it  is  beyond 
doubt  right  that  he  should  be  so  required.  Syhes 
V.  Saeerdoti,  64  L.  J.,  Q.  B.  560 ;  16  Q.  B.  D. 
423  ;  63  L.  T.  418— C.  A. 
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Admiralty  Court— Foreign  State  Plai&tiiK] — 
The  Court  of  Admiraltj  has  power  under  s.  34 
of  the  Admiraltj  Court  Act,  1861,  to  stay 
proceedings  in  an  action  in  rem  until  the 
plaintilb  have  given  security  to  answer  the  de- 
fendants* counter-claim,  even  though  the  plaintiffs 
ship,  because  it  is  owned  by  a  foreign  govern- 
ment, is  by  the  oomity  of  nations  privileged 
from  arrest.  The  Newbattle^  54  L.  J.,  P.  16 ; 
10  P.  D.  33  ;  52  L.  T.  16  ;  33  W.  B.  318  ;  5  Asp. 
M.  C.  356— C.  A. 

Whother  Cross  Bill  or  ]>ofeBoe  to  Bill.]— 
Plaintiff  in  a  cross  bill  will  not  be  compelled  to 
give  security  for  costs,  though  residing  out  of 
juriadiction.    Tkomton  v.  WiUon,  1  Hog.  20. 

The  plaintiff  in  a  cross  suit  (impeaching  an 
instrument  which  the  original  suit  see£  to 
enforce),  although  residing  out  of  the  jurisdic- 
tion, is  not  bound,  as  against  the  plaintiff  in  the 
original  suit,  to  give  security  for  costs.  Vincent 
V.  Hunter^  5  Hare,  320. 

A  bill  was  filed  by  a  mortgagee  of  a  rever- 
sionaiy  interest,  for  sale  or  foreclosure.  The 
defendant  by  his  answer  admitted  the  debt. 
Then  the  defendant  filed  a  bill  against  the 
plaintiff,  alleging  that  nothing  was  due  from 
him  to  the  plaintiff,  but  that  the  plaintiff  was 
indebted  to  hhn,  and  that  the  security  had  been 
obtained  from  him  by  fraud,  as  had  also  been  his 
answer  in  the  original  suit,  and  praying  an 
account  and  payment  of  what  was  due  to  him 
from  the  plaintiff,  and  re-assig^nment  of  the 
property  comprised  in  the  security  : — Held,  that 
the  second  suit  was  a  cross  suit,  and  that  the 
plaintiff  in  it,  although  out  of  the  jurisdiction, 
need  not  give  security  for  costs.  Macgregor  v. 
Shaw,  2  De  G.  &  Sm.  360. 

The  proceedings  of  a  plaintiff  in  a  bill  for 
dower,  who  resided  out  of  the  jurisdiction,  were 
stayed  until  she  should  give  security  for  costs. 
Secos,  if  the  bill  were  a  cross  bill,  or  for  an 
injunction  to  restrain  proceedings  at  law. 
Mafuire  y.  Jfaguire,  San.  &  Sc.  653. 

A.  filed  an  original  bill  against  B.,  and  B.  filed 
a  cross  bill  against  A.  and  others;  they  all 
moved  that  B.  might  give  security  for  the  costs 
of  the  cross  suit.  Motion  refused,  but  leave  was 
given  to  the  co-defendants  with  A.,  who  were  not 
parties  to  the  original  suit,  to  move  that  B. 
might  give  security  for  the  costs  of  the  cross 
suit.    Sloggett  v.  ViaiU,  13  Sim.  187. 

•The  practice,  in  the  case  of  a  defendant  at  law 
filing  a  bill  to  restrain  an  action,  was  similar  to 
that  in  the  case  of  bill  and  cross  bill,  and 
security  for  costs  cannot  be  required.  Watteeu 
V.  BiUam,  3  De  G.  &  Sm.  516 ;  18  L.  J.,  Ch.  455 ; 
14  Jnr.  165. 

A.  filed  a  biU  against  B.,  the  registered  holder 
of  one  thousand  shares  in  a  company,  and 
against  the  company  and  their  secretary,  for 
specific  performance  of  an  alleged  contract  by 
B.  to  transfer  the  shares  to  A.,  and  for  an  injunc- 
tion to  restrain  the  company  from  transferring 
the  shares  to  any  one  else  than  to  A.  The  com- 
pany thereupon  filed  a  bill  against  A.  and  B., 
praying  for  declarations  that  the  allege  contract 
was  fraudulent  and  void,  and  that  A.  and  B. 
were  trustees  of  the  shares  for  the  company : — 
Held,  that  the  second  suit  was  not  so  strictly  in 
the  nature  of  a  cross  suit  to  the  first,  that  A.  was 
deprived  of  the  n'ght  of  calling  upon  the  com- 
pany to  give  securitv  for  costs.  Washoe  Mining 
C*K  V.  FerguMn.  L.  R.  2  Eq.  371  ;  14  L.  T.  590  ; 
14  W.  B,  820. 
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A  plaintiff  resident  abroad,  filing  a  bill  to 
restrain  an  action  brought  against  him  by  the 
defendant  in  equity,  will  not  be  ordered  to  give 
security  for  costs,  ^though  the  bill  seeks  other 
objects  of  relief  than  mere  restraint  of  the 
action.  WUkineon  v.  Zewie,  3  Giff.  394  ;  8  Jnr. 
(KJB.)  908  ;  5  L.  T.  488. 

The  test  of  a  cross  bill  is,  that  it  is  a  simple 
bill  of  defence  to  an  existing  attack  ;  and  there- 
fore, where  a  biU  did  not  come  within  the 
definition,  security  for  costs  was  ordered,  the 
plaintiff  being  abroad.  Ihfnte  v.  Hodge^  2  John. 
&H.692;  1  N.  R.  48  ;  8  Jur.  (NJS.)  1226 ;  7  L.  T. 
349  ;  11  W.  B.  52. 

A  suit  instituted  for  the  purposes  of  defence 
against  the  defendant  moving,  who  was  plaintiff 
in  a  previously  existing  suit,  will,  upon  a  motion 
for  security  for  costs,  h^  considered  as  a  cross  suit 
as  regards  the  defendant  moving,  whatever 
might  be  the  case  as  regards  other  defendants  to 
the  second  suit.  Qusare,  as  to  the  result  of  such 
a  motion  by  other  defendants  to  the  second  suit, 
not  being  parties  to  the  first.  Wild  v.  Mwrray^ 
2  Bq.  Rep.  1095  ;  18  Jur.  892  ;  2  W.  B.  613. 

Sect.  69  of  the  Companies  Act  of  1862  makes 
no  alteration  in  the  principle  upon  which  the 
court  refuses  to  allow  a  defendant  in  a  cross 
suit  to  call  upon  the  plaintiff  in  the  cross  suit  to 
give  security  for  costs  ;  the  principle  being — ^not 
that  the  defendant  by  suing  the  plaintiff  origin- 
ally has  admitted  the  jurisdiction,  and  cannot 
afterwards  question  it,  but  that  a  person  who, 
though  nominally  a  plaintiff,  is  actually  a  defen- 
dant, will  be  allowed  freely  to  defend  himself. 
Where  a  company,  registered  under  the  act  of 
1862,  was  plaintiff  in  a  suit  to  set  aside  a  policy 
on  which  the  defendant  in  the  suit  had  a&eady 
sued  the  company  in  an  action,  which  was  still 
pending,  the  court  refused  to  order  the  company 
to  give  security,  although  at  the  time  of  the 
application  there  was  a  petition  to  wind  up  the 
company,  under  which  it  was  afterwards  wound 
up.  Acoidental  and  Marine  I/uuranee  Co,  v. 
Mereati,  L.  B.  3  Eq.  200 ;  15  L.  T.  847 ;  16 
W.  B.  88. 

In  a  case  where  the  plaintiff  had  obtained  an 
order  for  leave  to  file  a  supplemental  bill,  and 
for  payment  of  certain  costs,  one  of  the  defen- 
dants presented  a  petition,  praying  that  so  much 
of  the  order  as  related  to  the  payment  ctf  costs 
might  be  discharged.  On  an  application  by  the 
plaintiff,  that  the  petitioner  might  give  security 
for  the  costs  of  this  petition,  as  he  was  out  of 
the  jurisdiction,  the  court  held  that,  where  a 
person  had  been  brought  before  the  court  in  a 
suit,  he  must  have  a  right  to  present  a  petition 
in  that  suit ;  and  refused  to  order  the  petitioner 
to  give  security  for  costs.  Cochrane  v.  Fearon^ 
2  Eq.  Bep.  813  ;  18  Jur.  568. 

g.  Misdescription  of  Party  or  Beaidence. 

Basidonoe.] — If  plaintiff  is  insolvent,  and 
gives  a  wrong  residence,  ordered  to  give  a  note 
of  residence  or  security  for  costs.  JafMs  v. 
O-iHadam,  2  Anstr.  552. 

A  plaintiff,  who  gives  a  false  description  in 
the  bill  of  his  place  of  residence,  will  be  made 
to  give  security  for  costs,  although  from  the 
nature  of  his  trade  he  has  no  residence.  Calvert 
V.  Bay,  2  Y.  &  Coll.  217. 

Where  a  plaintiff,  upon  his  bill,  misstates  his 
place  of  residence,  the  court  will  order  him  to 
give  security  for  costs.  Sandys  v.  Long,  2  Myl. 
&  E.  487  ;  7  Sim.  140. 
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Plaintiff  describing  himself  as  of  place  where 
he  is  rector,  but  not  resident,  not  obliged  to 
find  secnritj  for  costs.  Sandys  y.  Whately, 
2  Jur.  1038. 

The  proceedings  of  a  plaintiff,  who  had  mis- 
described  his  residence  in  the  bill,  were  stayed 
until  he  should  give  security  for  costs.  Home  y. 
Thompson,  Sau.  &  Sc.  622. 

The  plaintiff,  being  the  lessee  of  the  opera 
house,  described  himself  as  "of  Her  Majesty's 
Theatre,  in  the  county  of  Middlesex "  : — Held, 
that  the  plaintiff  having  so  described  himself  in 
several  deeds  and  transactions  which  had  taken 

Slace  between  the  plaintiff  and  defendant,  the 
CKfendant  was  not  entitled  to  security  for  costs. 
Zumley  v.  Hughes,  2  W.  B.  112. 

Security  for  costs  will  not  be  ordered  to  be 
given  merely  on  the  ground  that,  at  the  time  of 
filing  the  bill,  the  plaintiff  was  not  actually 
resident  at  the  place  of  which  he  is  described. 
Burst  V.  Padunek,  17  L.  J.,  Ch.  169  ;  12  Jur.  21. 

A  petitioner  having,  on  his  petition,  given  a 
false  address,  and  having  neither  explained  it 
nor  given  a  true  address,  was  ordered  to  give» 
security  for  costs,  though  he  was  not  contem- 
plating going  out  of  the  jurisdiction.  Foley,  Ex 
parte,  Smith,  In  re,  11  Beav.  456. 

Although  a  plaintiff,  who  wilfully  misrepre- 
sents his  place  of  residence  upon  the  record,  will 
be  ordered  to  give  security  for  costs,  this  does 
not  extend  to  a  case  where  it  is  done  innocently 
and  from  mere  error.  Lamb  v.  Fottrell,  Jr.  B. 
8  £q.  69. 

A  plaintiff,  described  in  the  bill  as  of  Africa, 
now  residing  at  a  given  address  in  England, 
ordered,  under  the  circumstances,  to  give  security 
for  costs,  notwithstanding  the  defendant  had 
applied  for  further  time  to  answer,  and  might, 
before  making  that  application,  have  ascertained 
the  facts  on  which  the  order  was  made.  Swanzy 
v.  Swanzy,  4  Kay  &  J.  237  ;  27  L.  J.,  Ch.  419 ; 
4  Jur.  (N.B.)  1013  ;  6  W.  B.  414. 

The  proceedings  of  a  plaintiff,  who  had  mis- 
described  his  residence  in  the  bill,  were  stayed 
until  he  gave  security  for  costs.  Shaw  v.  Dempsey, 
Sau.  &  Sc.  628. 

A  plaintiff,  resident  abroad,  but  having  an 
estate  and  residence  at  C,  in  the  county  of  T., 
being  described  as  of  "  C,  in  the  county  of  T.," 
without  further  addition,  is  not  a  misdescription. 
Watson  V.  Pim,  2  Ir.  Eq.  B.  26  ;  Sau.  &  Sc.  642. 

Ko  Fixed  Abode.]-— The  circumstance  that  a 
plaintiff  has  no  fixed  place  of  abode,  and  that  it 
is  difficult  to  find  him,  is  not  a  sufficient  ground 
for  compelling  him  to  give  security  for  costs, 
unless  he  goes  out  of  the  jurisdiction  of  the 
court.  Fraser  v.  Palmer,  3  Y.  &  ColL  Ex.  279 ; 
8  L.  J.,  Ex.  Eq.  39  ;  3  Jur.  145. 

A  plaintiff  described  himself  in  his  bill  as 
of  an  address  where  he  did  not  live,  but  where 
letters  were  addressed  to  him,  and  duly  reached 
him.  He  had  no  fixed  residence,  and  was  at 
the  time,  and  still  was,  living  at  the  house  of  a 
friend : — ^Held,  that  he  must  give  security  for 
costs,  but  leave  was  given  to  amend  within  a 
week,  by  inserting  his  proper  address,  instead  of 
giving  security.  Dich  v.  Munden,  34  L.  J.,  Ch. 
669 ;  11  Jur.  (N.8.)  819  ;  13  W.  B.  1013. 

When  Plaintiff  cannot  be  Found.] — Upon  a 
subpoena  issued  for  the  costs  of  a  defendant 
against  whom  the  bill  had  been  dismissed,  the 
plaintiff  could  not  be  found  at  the  place  where 
she  was  described  as  residing  in  the  bill,  and  no 


information  as  to  her  place  of  residence  could 
be  obtained  from  her  solicitor.  On  a  motion 
made  on  the  part  of  the  defendants,  who  con- 
tinued on  the  record,  and  who  were  threatened 
by  the  plaintiff's  solicitor  with  an  attachment 
for  want  of  an  answer  to  the  amended  bill,  the 
plaintiff  was  ordered  to  find  security  for  costs. 
Bailey  v.  Gundry,  1  Keen,  53  ;  5  L.  J.,  Ch.  199. 

A  plaintiff,  not  out  of  the  jurisdiction  nor 
attempting  to  conceal  himself,  but  not  actually 
residing  at  the  places  mentioned  on  the  record 
as  his  residence,  was,  under  the  circumstances  of 
the  case,  exonerated  from  giving  security  for 
costs,  where  it  appeared  that  the  plsdntiff 
received  letters  addressed  to  him  at  the  place 
mentioned  on  the  record,  and  the  error  was 
made  innocently.  Simpson  v.  Burton,  1  Beav. 
556  ;  8  L.  J.,  Ch.  328  ;  3  Jur.  995. 

Security  for  costs  will  not  be  enforced  against 
a  plaintiff  who  has  described  himself  as  of  a 
house  no  longer  in  his  occupation,  and  over 
which  a  receiver  has  been  appointed,  if  his  suit 
can  be  shown  to  be  a  defensive  proceeding  by 
cross  bill  to  a  suit  already  pending  against  him. 
The  plaintiff,  by  having  described  himself  as  of 
a  place  in  the  possession  of  another,  was  dis- 
entitled to  the  costs  of  the  unsuccessf  al  motion 
to  make  him  give  security.  Wild  v.  Murray, 
2  Bq.  B.  1095  ;  18  Jur.  892';  2  W.  B.  613. 

A  plaintiff,  in  mean  circumstances,  was 
described  as  of  a  house  which  he  had  shut  up 
previous  to  filing  the  bill,  but  for  which  he  still 
paid  rent,  and  where  he  still  kept  his  furniture. 
The  defendant,  who  was  anxious  to  have  personal 
communication  on  different  subjects  with  the 
plaintiff,  had,  however,  made  repeated  attempts 
in  vain  to  do  so,  and  no  Information  could  be 
obtained  at  the  house  in  question.  The  costs, 
however,  of  a  recent  proceeding  in  the  suit^ 
which  had  been  ordered  to  be  paid  by  the  plain- 
tiff to  the  defendant,  had  been  duly  paid: — 
Held,  that,  as  in  Bailey  v.  Oundry  (1  Keen,  53), 
the  plaintiff  must  give  security  for  costs.  Uanby 
V.  Bewieke,  8  De  G.  M.  &  G.  468  ;  2  Jur.  (N.S.) 
671  ;  4  W.  B.  622.    Beversing,  24  L.  J.,  Ch.  664. 

The  plaintiff  described  hiniself  of  a  particular 
place,  and  stated  that  his  wife  and  family 
resided  at  this  address  ;  that  he  was  a  commis- 
sion agent,  and  travelled  about  the  countiy, 
but  had  been  at  his  residence  within  the  last 
few  months.  Upon  an  affidavit  that  he  could 
not  be  found  at  his  address,  and  that  his  place 
of  abode  could  not  be  discovered,  he  was  ordered 
to  give  security  for  costs.  Oldale  v.  Whiteher 
or  Whitehead,  28  L.  J.,  Ch.  333  ;  5  Jur.  (na)84  ; 
7  W.  B.  157. 

Where  a.  plaintiff  could  not  be  found  at  the 
residence  described  in  his  amended  bill,  an 
application  by  a  defendant  (made  a  party  to  the 
suit  by  the  amended  bill)  that  the  plaintiff 
might  be  ordered  to  give  security  for  costs  was 
refused,  with  costs,  the  misdescription  having 
arisen  by  mistake,  and  no  inquiry  as  to  the 
residence  having  been  made  of  his  solicitor. 
Knight  V.  Cory,  I  N.  B.  229  ;  32  L.  J.,  Ch.  127 ; 
9  Jur.  (N.S.)  491 ;  7  L.  T.  618  ;  11  W.  B.  254. 

Change  of  Besidence.] — ^If  the  residence  of 
the  plaintiff  be  truly  described  when  the  bill  is 
filed,  the  circumstance  that  he  resides  elsewhere 
at  a  subsequent  period,  when  the  subpoena  is 
served  on  the  defendant,  is  not  a  ground  for 
requiring  the  plaintiff  to  give  security  for  costs. 
Trevanion  v.  Sargon,  8  L.  J.,  Ch.  207 ;  3  Jur. 
121. 
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Where,  at  the  time  of  filing  the  bill,  the 
description  of  the  plaintiff  and  next  friend  was 
accurate,  bnt  became  inaccurate  by  a  subsequent 
change  of  residence,  and  one  going  abroad, 
there  being  no  wilful  intention  to  mislead,  and 
the  next  friend  about  to  return  to  this  country, 
the  court  refused  a  motion  for  requiring  security, 
hot  without  costs.  Xerr  y.  QUlespie^  7  Beay. 
270;  13  L.  J.,  Ch.  135  ;  8  Jur.  60. 

A  plaintiff,  whose  residence  was  correctly 
stated  in  the  bill,  ordered  to  giye  security  for 
costs,  because  he  had  frequently  changed  his 
place  of  abode  since  the  bill  was  filed.  Player 
T.  Anderson,  15  Sim.  104  ;  15  L.  J.,  Ch.  189  ;  10 
Jar.  169. 

A  plaintiff,  who  had  inadyertently  described 
herself  as  of  a  place  she  had  left  at  the  date  of 
the  filing  of  the  bill,  was  not  ordered  to  giye 
security  for  costs,  and  a  motion  for  that  purpose 
was  refused ;  but  the  court  gaye  the  defenaant 
his  costs  on  his  not  putting  plaintiff  to  amend 
her  bill  Smith  y.  (hm/oot,  1  De  G.  &  Sm.  684 ; 
12  Jur.  260. 

Amendment.] — A  notice  of  motion  was  senred, 
that  the  plaintiff  might  be  ordered  to  giye 
security  for  costs,  in  consequence  of  misdescrip- 
tion of  his  residence  in  the  bilL  Pending  the 
motion,  the  bill  was  amended,  and  the  residence 
correctly  inserted.  The  motion  was  refused  on 
the  plaintiff  paying  the  costs  of  it.  Acherley  y. 
Frodikam,  8  li.  J.,  Ch.  240. 

Sapplem/ental  Bill.] — Plaintifb  filed  a  supple- 
mental bill  for  the  purpose  of  bringing  before 
the  court  the  assignees  of  a  defendant,  who  had 
hecome  bankrupt.  The  plaintiifo  were  fully 
described  in  the  original  bill,  but  in  the  supple- 
mental bill  their  places  of  residence  were 
omitted: — ^Held,  on  motion,  that  they  must  giye 
«CQrity  for  costs.  Campbell  y.  Andrewe,  12 
Sim.  678. 

Kideseription.1 — A  married  woman  had  filed 
1  bill  describing  nerself  as  a  spinster,  and  sub- 
sequently obtained  an  order  to  reyiye  upon  an 
sindayit  by  hereelf  and  husband  that  they  had 
been  recently  married.  Upon  discoyery  made 
that  she  had  been  married  before  filing  the 
original  bill,  the  order  to  reyiye  was  discharged 
Qpon  the  application  of  the  defendant.  Liberty 
given  to  plaintifb  to  amend  upon  giying  the 
osoal  security  for  costs  on  or  before  the  last  day 
of  next  term.  Davey  y.  Bennett,  3  Eq.  B.  490 ; 
ZW.K  853. 

The  plaintiff  brought  her  bill  for  redemption, 
describing  herself  as  A.  B.,  the  widow  of  the 
mortgagor,  and  claiming  as  his  deyisee  and 
eiecatrix,  but  she  obtained  probate  of  the  bill 
as  A  C.,  otherwise  B.,  spinster  : — ^Held,  that  as 
the  description  of  the  plaintiff  in  the  suit 
invoWcd  the  question  of  her  title  under  the  will, 
the  aboye  yarianoe  did  not  entitle  the  plaintiff 
to  haye  the  bill  taken  off  the  file,  or  security 
given  for  costs.  Griffith  Y.JRiehetU,  5  Rare,  195; 
16  L.  J.,  Oh.  230  ;  10  Jur.  405. 

Where  the  plaintiff  only  described  himself  as 
**  working  on  the  line  of  railway  between 
Sheffield  and  Manchester" :— Held,  an  insuffi- 
cient description,  and  a  motion  to  give  security 
for  costs  was  ordered  to  stand  oyer  to  allow  him 
time  to  amend.  Sibbering  y.  Balearree  (^EarV), 
1  De  G.  &  Sm.  683 ;  17  L.  J.,  Ch.  132  ;  12  Jur. 
108. 

When  a  sole   plaintiff  filed  a  bill  under  a 


wrong  name,  and,  by  amendment,  added  his  real 
name,  and  the  defendant  moyed  to  take  the 
amended  bill  off  the  file : — Held,  that  plaintiff 
must  giye  security  for  the  costs  of  the  suit  up  to 
the  date  of  the  motion.  Andrewes  y.  NeUon,  16 
W.  E.  878. 

h.  English  Officials  and  Officers  Abroad. 

Officials.] — A  plaintiff  holding  in  Jamaica  the 
office  of  stipendiary  magistrate,  under  the  3  &  4 
Will.  4,  c.  73,  is  not  bound  to  give  security  for 
costs.     Cocking  y.  Alexander^  Fl.  &  K.  391. 

A  lieutenant  in  the  nayy,  holding  the  office  of 
port  captain  and  harbour-master  in  the  island  of 
Barbadoes,  cannot  be  compelled  to  find  security 
for  costs.  Ikering  y.  Ctiiffenden,  1  W.  W.  k  H. 
660  ;  7  D.  P.  0.  536  ;  3  Jur.  288. 

Motion,  that  the  plaintiff,  a  naval  officer  on 
half-pay,  who  had  resided  sixteen'  years  in 
Barbadoes,  where  he  held  the  office  of  captain 
of  the  port,  under  the  appointment  of  the 
crown,  might  give  security  for  costs  refused. 
Ecelyn  y.  Chippendale,  9  Sim.  497 ;  8  L.  J., 
Ch.  232. 

A  commissioner  of  the  Ionian  Islands  filling 
his  office  out  of  this  country  could  not  be  com- 
pelled to  find  security  for  costs,  when  a  plaintiff. 
Jitigent  QLord)  y.  Hareourt,  2  D.  P.  C.  678. 

A  plaintiff  employed  as  a  civil  and  sessions 
judge  in  the  service  of  the  East  India  Company, 
is  not  exempt  from  giving  security  for  costs. 
Plowden  y.  Campbell,  23  L.  J.,  Q.  B.  384  ;  18 
Jur.  910  ;  2  W.  K.  553. 

Plaintiff  who  resides  as  judge  in  one  of  the 
colonies  will  not  be  compelled  to  give  security 
for  costs.    Stanley  y.  Hume^  1  Hog.  12. 

Consul  abroad,  plaintiff  in  suit,  need  not  give 
security  for  costs.    ColebrooU  v.  Jones,  Dick.  154. 

Qffioen.] — A  plaintiff,  who  is  a  non-com- 
missioned officer,  residing  with  his  regiment  in 
India,  will  not  be  compelled  to  give  security  for 
costs.    Fislier  v.  Bunbury,  Sau.  &  Sc.  625. 

A  motion  that  a  plaintiff,  who  was  a  surgeon 
in  the  army,  residing  abroad  with  his  regiment, 
should  giye  security  for  costs,  was  refused  with 
costs.     Wright  v.  JEcerardj  Sau.  &  Sc.  651,  n. 

Application  that  the  plaintiff,  out  of  the 
jurisdiction,  being  an  officer  in  her  majesty's 
service  on  duty  with  his  regiment  in  India, 
should  give  security  for  costs,  refused.  Everard 
y. ,  1  Ir.  Eq.  R.  421. 

An  officer  on  half -pay,  resident  abroad,  is  not 
priyileged  from  giving  security  for  costs.  ZoTtg 
y.  mtenham,  1  Ir.  Ch.  R.  127. 

Where  it  appears  upon  the  bill  that  the  plaintiff 
is  an  officer  in  his  majesty's  service,  and  out  of 
the  jurisdiction,  the  defendant  will  be  entitled  to 
the  usual  security  for  costs,  unless  it  be  distinctly 
stated  that  the  plaintiff  is  on  actual  service.  It 
is  not  sufficient  to  state  that  the  plaintiff  is  an 
officer  of  a  particular  regiment  and  residing  at  a 
particular  place  out  of  the  jurisdiction,  although 
the  regiment  may,  in  fact,  be  stationed  at  that 
place.    LUlie  y.  Lillie,  2  MyL  &  K.  404. 

Security  for  costs  will  be  required  from  an 
officer  in  the  service  of  the  East  India  Company, 
Powell  y.  Bernard,  1  Hog.  144. 

Where  a  bill  described  the  plaintiff  as  a 
lieutenant  in  her  majesty's  ship  "Gladiator," 
now  on  service,  the  court  refused  to  compel  him 
to  giye  security  for  costs.  Clarh  y.  Fergnsson, 
I  Giff.  184  ;  5  Jur.  (N.8.)  1165. 

Security  for  costs  will  not  be  required  from 
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an  English  ofiScer  serving  in  South  America. 
O'LaioglUa  v.  Maedanald,  8  Taunt.  736  ;  S  Moore, 
77. 

An  officer  serving  in  India,  who  had  been 
originallj  in  the  service  of  the  East  India 
Ck>mpany,  and  was  by  21  &  22  Vict.  c.  106, 
transferred  to  the  service  of  the  Queen,  cannot 
be  compelled  to  give  security  for  costs.  Whittall 
▼.  Campbell,  5  H.  &  N.  601  ;  29  L.  J.,  Ex.  326  ; 
6  Jut.  (n.s.)  486  ;  2  L.  T.  251 ;  8  W.  R.  450. 

An  officer  serving  with  his  regiment  in  Ireland, 
who  was  bom  in  Ireland,  and  is  not  shewn  to 
have  any  residence  in  England,  is  not  exempt 
from  giving  security  for  costs.  Chappell  v.  WatU, 
2  EL  &  EL  879  ;  29  L.  J.,  Q.  B.  167  ;  6  Jar. 
(N.B.)  533  ;  2  li.  T.  283  ;  8  W.  R.  450. 


i.  Amhattadors  and  Foreign  Sovereigns, 

The  court  will  not  compel  a  foreign  ambassador 
to  give  security  for  costs.  De  MonteUano  {Duhe) 
V.  Christin,  5  M.  &  S.  503. 

If  an  ambassador*8  servant  brings  a  bill,  he 
must  give  security  to  answer  costs,  as  being  a 
person  privileged.  Ooodwin  v.  Archer,  2  P.  W, 
452.     Anon.,  Mos.  175. 

Where  plaintifE  is  under  the  protection  of  a 
foreign  ambassador,  he  must  give  security  for 
costs.    Adderly  v.  Smith,  Dick.  355. 

The  court  will  compel  a  foreign  potentate, 
resident  abroad,  who  is  a  plaintiff,  to  find  security 
for  costs  in  a  cause  arising  out  of  commercial 
transactions.  Brazil  (Emperor)  v.  RohiMon, 
6  A.  &  E.  801  ;  5  D.  P.  C.  522  ;  1  N.  &  P.  817  ; 
W.  W.  &  D.  278  ;  6  L.  J.,  K.  B.  168.  S.  P.,  Greece 
(^£inff)  V.  Wright,  W.  W.  k  D.  594  ;  6  D.  P.  C. 
12  ;  1  Jur.  944. 

j.  Peere. 

A  plaintiff  who  is  a  peer,  and  out  of  the  juris- 
diction, must  give  the  usual  security  for  costs. 
Aldhorough  QLord)  v.  Burton,  2  Myl.  &  K.  401. 

Security  for  costs  cannot  be  required  from  a 
peer,  though  residing  abroad.  Ferrars  (Earl)  v. 
Itobini,  2  D.  P.  C.  636. 


k.   Fxecutore  and  Adniinietratori, 

The  court  will  compel  an  executrix,  who  is 
out  of  the  jurisdiction,  to  give  security  for  costs ; 
but  such  security  will  be  confined  to  those  costs 
only  for  which  she  would  be  liable.  Chamberlain 
V.  Chamberlain,  1  D.  P.  C.  366. 

If  a  plaintiff  is  resident  abroad,  the  court  will 
require  him  to  give  security  for  costs,  although 
he  sues  in  the  capacity  of  executor.  Chevalier 
V.  Finnis,  3  Moore,  602  ;  1  Br.  &  B.  277. 

In  an  action  by  an  administrator  for  the  benefit 
of  the  deceased*s  widow  and  children,  the  court 
refused  to  order  security  for  costs  to  be  given 
simply  on  the  ground  that  he  was  suing  merely 
for  the  benefit  of  others.  Larteen  v.  Monmouth- 
shire  Bg.  and  Canal  Co.,  16  L.  T.  289. 

Where  two  executors  bring  an  action,  and  one 
is  abroad  and  the  other  insolvent,  the  court 
cannot  make  an  order  to  stay  proceedings  if  they 
do  not  give  security  for  costs.  Sykes  v.  Sykes, 
38  L.  J.,  C.  P.  281  ;  L.  R.  4  C.  P.  646  ;  20  L.  T. 
663  ;  17  W.  R.  799. 

A  plaintiff  suing  as  executor,  and  residing  out 
of  the  jurisdiction,  may  be  compelled  to  give 
security  for  costs.  Catheart  v.  Juewson^  Hayes, 
173. 


ExecntoTB  and  administrators  must  give  secu- 
rity for  costs  on  the  same  grounds  as  other 
persons.    Shaw  v.  Dempsey,  Sau.  &  Sc.  628. 

L  Bankruptey  and  Insolveney, 

Cause  of  Aetton  arisiiig  pending  Baakzuptej.] 

— ^An  undischarged  bankrupt  suing  in  respect  of 
a  cause  of  action  arising  after  he  has  becm 
adjudicated  bankrupt  cannot  be  called  on  to  give- 
security  for  the  costs  of  the  action.  Cook  y. 
Whellock,  59  L.  J.,  Q.  B.  329 ;  24  Q.  B.  D.  668  ; 
62  L.  T.  675  ;  38  W.  R.  634— C.  A.  Affirming, 
54  J.  P.  423. 

Suing  fbr  his  own  Benoflt.] — ^The  fact  that  a 
plaintiff  is  insolvent,  and  that  there  is  a  receiver 
of  his  assets,  is  not  necessarily  a  ground  for 
requiring  him  to  give  security  for  costs.  Malcolm 
V.  Hodgkinson  (L.  R.  8  Q.  B.  209)  commented  on. 
A  receiving  order,  made  under  the  Bankruptcy 
Act,  1883,  does  not  divest  the  debtor  of  his 
property ;  and  what  he  recovers  as  plaintiff  in 
an  action  is  his  property  both  legally  and 
equitably,  although  he  must,  when  he  recovers 
it,  hand  it  over  to  the  official  receiver  for  the 
benefit  of  his  creditors,  if  he  does  not  pay  or 
compound  with  them.  Therefore  the  debtor, 
against  whom  a  receiving  order  has  b€»en  made, 
ought  not  merely  on  that  ground  to  be  ordered 
to  give  security  for  the  costs  of  any  action  in 
which  he  may  be  the  plaintiff.  Rhodes  y.  Dawson^ 
65  L.  J.,  Q.  B.  134 ;  16  Q.  B.  D.  648  ;  34  W.  R. 
240—0.  A. 

Plaintiff  in  equity  becoming  bankrupt  will 
not  be  compelled  to  give  security  for  costs. 
Anon.,  2  Anstr.  407  ;  3  R.  R.  598. 

If  plaintiff  is  insolvent  and  gives  a  wrong 
residence,  ordered  to  give  a  note  of  residence,  or 
security  for  costs.  Jamesy,OUladamy2A3^tr.^2, 

Plaintiff  in  equity  being  found  a  bankrupt, 
but  disputing  the  validity  of  the  commission, 
may  proceed  in  the  suit,  bringing  his  assignee 
before  the  court  by  supplemental  bill,  and  cannot 
be  required  to  give  security  for  costs.  KMy  v. 
Bowling,  1  MolL  73. 

The  court  refused  to  grant  a  rule  compelling  a 

Elaintiff  to  give  security  for  costs  by  reason  of 
is  insolvency,  no  ground  being  shown  for 
believing  that  the  action  was  prosecuted  for  the 
benefit  of  his  assignees.  SUad  v.  Williams, 
5  D.  &  L.  497  ;  5  C.  B.  628  ;  17  L.  J.,  C.  P.  109  ; 
12  Jur.  100. 

After  verdict  in  favour  of  the  plaintiff,  and  a 
rule  for  a  new  trial  made  absolute,  he  became 
bankrupt ;  the  court  compelled  him  to  give 
security  for  costs,  although  there  was  no  affidavit 
that  the  action  was  carried  on  for  the  benefit  of 
the  assignees.  Benton  ▼.  Williams,  8  D.  P.  C. 
123  ;  1  W.  W.  &  H.  327  ;  2  Jur.  872. 

After  joinder  in  demurrer,  the  plaintiff  became 
bankrupt  and  obtained  his  certificate.  The 
defendant  then  applied  for  security  for  costs, 
but  plaintiff's  assignees  not  interfering,  the  court 
rejected  the  application.  Beckham  v.  Knight, 
4  Bing.  (N.O.)  74  ;  5  Scott,  336  ;  6  D.  P.  C.  227 ; 
3  Hodges,  301  ;  7  L.  J.,  C.  P.  19  ;  2  Jur.  16. 

Defendant — ^Trial  by  Proviso.] — The  giving 
notice  of  trial  by  proviso  by  a  defendant  in  an 
action  on  a  bill  of  exchange  is  not  sufficient  to 
make  him  such  an  actor  in  the  cause  as  to  induce 
the  court  to  compel  him  to  give  security  for  costs, 
although  he  is  insolvent ;  and  if  the  plaintiff, 
after  notice  of  the  defendant's  insolvency,  takes 
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g  step  in  the  cauae  he  will  not  be  allowed  to 
discontinae  without  payment  of  ooBts.  Ford  y. 
StaU,  1 D.  (N.8.)  763;  11 L.  J.,  Q.  B.  235;  6  Jiir.486. 

7or  Benefit  of  Creditor!.] — ^A  plaintiff  since 
action  executed  a  deed  of  inspectorship  for  the 
benefit  of  his  creditors,  and  by  it  he  covenanted 
to  give  up  the  whole  of  his  property  when 
leqaiied  by  the  inspectors  to  do  so.  The  action 
was  beiug  proceeded  with  for  the  benefit  of  the 
creditors : — Held,  that  the  defendant  was  entitled 
to  security  for  costs.  Smith  y.  Saunderg,  16  L.  T. 
386 ;  16  W.  B,  811. 

A  plaintifE,  In  an  action  of  troyer,  filed  a 
petition  for  liquidation  by  arrangement  under 
the  Bankruptcy  Act,  1869,  s.  125,  and  a  receiyer 
"vas  appointed : — Held,  that  the  plaintiff  was 
zightly  ordered  to  giye  security  for  costs. 
Maleiim  y.  HodgMmony  L.  B.  8  Q.  B.  209  ;  21 
W.  R.  360. 

A  plaintiff  assigned  all  his  effects  to  a  trustee 
for  the  benefit  of  his  creditors,  with  power  to  sue 
in  his  name ;  afterwards  he  became  insolyent, 
and  also  bankrupt,  and  bad  not  obtained  his 
•certificate,  and  had  no  means  of  paying  the  costs 
of  an  action.  The  trustee  haying  commenced 
an  action  in  the  plaintiff's  name  and  without  his 
authority  (except  under  the  assignment),  the 
court  stayed  the  proceedings  till  he  should  giye 
the  defendant  security  for  costs.  Elliott  y. 
Xendriek,  12  A.  d:  E.  597 ;  4  P.  &  D.  806 ;  9 
D.  P.  C.  195  ;  1  W.  P.  C.  45  ;  10  L.  J.,  Q.  B.  42. 

The  court  refused  to  compel  a  plaintiff  to  giye 
security  for  costs  upon  an  aflSdayit  stating  that 
he  was  in  insolyent  circumstances,  and  had  mort- 
gaged or  assigned  to  a  third  party  all  his  interest 
in  the  subject-matter  of  the  action.  Parker  y. 
6.  W,  J/y.,  9  C.  B.  766 ;  19  L.  J.,  C.  P.  335. 

Where  a  plaintiff  is  bankrupt  or  insolyent, 
and  has  assigned  the  debt  for  which  the  action 
is  brought,  and  is  suing  for  the  benefit  of  the 
assignee,  the  court  wiU  compel  him  to  give 
security  for  costs.  Ooatley  y.  Emmott,  15  C.  B. 
291  ;  24  li.  J.,  C.  P.  38 ;  3  W.  B.  64.  S.  P., 
Perkins  v.  Adcock,  14  M.  k  W.  808 ;  3  D.  &  L. 
270;  15  L.  J.,  Ex.  7. 

Proof  of  Bolveney.l — ^Where  a  plaintiff  has 
recently  executed  a  deed  of  assignment  of  all 
his  property  to  an  assignee,  he  will  be  required 
to  give  security  for  the  costs  of  suit,  unless  he 
satisfies  the  court  that  he  is  solvent.  The  fact 
that  he  is  carrying  on  business  is  not  sufficient 
proof  of  his  solvency.  Tlie  Lake  Megantic^  36 
L.  T.  183. 

Where  Plaintiff  a  Tmitee  in  Bankmptoy.] — 
&e  infra. 

luolTexit  Corporation.] — A  corporation,  plain- 
tiff in  an  action,  cannot  be  required  to  give 
security  for  costs  on  the  ground  that  a  receiver 
of  its  property  has  been  appointed  by  the  court. 
Ihrimouth  Harbour  Cbmminionersy.  Dartmouth 
Cffrporatian,  55  L.  J.,  Q.  B.  483  ;  34  W.  B.  774. 

Goapaiiy  in  Liqnidatioii.]— Under  s.  69  of  the 
Companies  Act,  1862,  a  judge  may  require 
security  for  costs  to  be  given  by  a  plaintiff 
company  if  there  is  reason  to  believe  that  if  the 
defendant  be  successful  in  his  defence  the  assets 
of  the  company  will  be  insufficient  to  pay  his 
costs : — ^Held,  where  a  company  is  in  liquidation, 
this  fact,  in  the  absence  of  evidence  to  the 
eontnuy,  gives  sufficient  reason  to  belieye  that 
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if  the  defendant  be  successful  in  his  defence  the 
assets  of  the  company  will  be  insufficient  to  pay 
his  costs.  Pure  Spirit  Co.  v.  Fowler,  59  L.  J., 
Q.  B.  587 ;  25  Q.  B.  D.  235 ;  63  L.  T.  559  ;  38 
W.  B.  686. 

XTndertaldng  by  Liquidator— Conttme- 

tion.] — ^A  limited  company,  after  having  com- 
menced an  action,  was  wound-up  voluntarily. 
The  defendants  thereupon  took  out  a  summons 
for  security  for  costs  in  the  sum  of  200Z.  The 
liquidator  opposed  the  application,  and  stated  in 
an  affidavit  that  he  would  set  apart  a  sum  out  of 
the  assets  of  the  company  sufficient  to  meet  the 
costs.  An  order  was  made  for  security  unless 
the  liquidator  gave  an  undertaking  in  the  terms 
of  the  affidavit.  The  liquidator  accordingly 
gave  an  undertaking  in  writing  to  set  apart  out 
of  the  assets  of  the  company  a  sum  su£^ient  to 
meet  the  costs  which  the  company  might  be 
liable  to  pay  to  the  defendants  in  the  action.  At 
the  trial  verdict  and  judgment  passed  for  the 
company,  but  this  was  reversed  on  af^eal,  and 
judgment  was  entered  for  the  defendants.  The 
defendants*  costs  of  the  action,  including  the 
appeal,  were  taxed  at  790Z. :— Held,  that  the 
liquidator's  undertaking  must  be  construed  with 
reference  to  the  summons  upon  which  the  order 
was  founded,  and  must,  therefore,  be  limited  to 
2002.  Hawkins  mil  CkmsoUdated  Gold  Mirdng 
Co.  V.  Want,  62  L.  J.,  Q.  B.  505 ;  4  B.  577  ;  69 
L.  T.  297— C.  A. 

m.  Plaintiff  a  Trustee  in  Bankruptcy. 

When  Bequired.]- The  court  wiU  not  require 
security  for  costs  to  be  given  by  a  plaintiff  who 
sues  as  trustee  in  bankniptcy  even  where  he  is 
in  insolvent  circumstances.  Denston  v.  AsfUon 
(L.  B.  4  Q.  B.  590)  approved.  The  observations 
in  Poolev's  Trustee  v.  Whetham  (28  Ch.  D.  38) 
dissented  from.  CoweU  y.  Taylor,  55  L.  J.,  Gli.  92; 
31  Ch.  D.  34  ;  53  L.  T.  483  ;  34  W.  B.  24— C.  A. 

Where  the  trustee  of  a  bankrupt  brought  an 
action  in  his  official  name  as  the  trustee  of  the 
bankrupt,  and  there  was  no  evidence  that  the 
trustee  was  in  insolvent  circumstances,  the  court 
refused  to  require  him  to  give  security  merely 
because  he  was  suing  in  his  official  name.  The 
insolvency  of  the  plaintiff  not  being  established, 
the  court  expressed  no  opinion  whether  the 
decision  in  Denston  v.  Ashton  (L.  B.  4  Q.  B.  590) 
was  right  or  wrong.  Pooley's  Trustee  v.  Whet- 
ham, 54  L.  J.,  Ch.  182  ;  28  Ch.  D.  38  ;  51  L.  T. 
608 ;  33  W.  B.  423— C.  A. 

The  assignee  of  a  bankrupt  suing  for  the 
benefit  of  the  estate  is  not  within  the  rule  which 
requires  a  mere  nominal  plaintiff  suing  for  the 
benefit  of  a  third  person  to  give  security  for 
costs.  Denston  y.  Ashton,  10  B.  &  S.  768 ;  38 
L.  J.,  Q.  B.  254  ;  L.  B.4  Q.  B.  590  ;  21  L.  T.20; 
17  W.  B;  968. 

Where  a  plaintiff  becomes  bankrupt  in  the 
middle  of  a  cause,  the  assignees,  if  they  prooeed 
with  the  action,  must  give  security  for  aU  the 
costs.  The  defendant  may  apply  for  this  secu- 
rity at  any  time  before  a  fresh  step  in  the  cause 
is  taken.  Mason  y.  Polhill,  2  D.  P.  C.  61  ;  1 
C.  &  M.  620 ;  3  Tyr.  596  ;  2  L.  J.,  Ex.  233. 

n.  Action  not  for  Plaintiffs  Benefit, 

Aiiignment — SoUeitor.] — On  a  motion  to  dis- 
miss an  action  for  want  of  prosecution  (the 
plaintiff  having  omitted  to  give  notice  of  trial 
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within  the  proper  time),  or  that  the  plaintiff 
might  be  ordered  to  give  secoritj  for  costs,  the 
defendant  in  support  of  the  application  adduced 
evidence  that  the  plaintiff  was  in  insolvent 
circumstances,  that  he  had  no  settled  residence, 
that  he  had  mortgaged  his  interest  in  the  pro- 
perty which  was  the  subject-matter  of  the  action 
to  his  solicitor,  and  that  there  were  charges  on 
the  property  to  its  full  amount.  The  costs  for 
which  the  plaintiff  was  already  liable  in  the 
action  to  the  defendant  were  estimated  at  about 
70/.,  and  the  future  costs  at  50/.  The  judge, 
being  of  opinion  that  the  plaintiff  was  carrying 
on  the  action  not  for  his  own  benefit,  but  for 
that  of  his  solicitor,  ordered  the  plaintiff  to  give 
security  for  costs  to  the  amount  of  200/.,  and 
directed  the  proceedings  to  be  stayed  in  the 
meantime: — Held,  on  appeal,  that  the  court 
would  not  interfere  with  the  discretion  of  the 
judge  as  to  ordering  security,  but  that  the 
amount  must  be  reduced  to  100/.  Semble,  that 
such  an  order  ought  to  be  made  only  under 
▼ery  special  circumstances.  Wiltnott  v.  Freehold 
House  Property  Co,,  52  L.  T.  743 ;  33  W.  B. 
554 — C.  A.     Cj}.  eases^  supra,  coL  360. 

Merely  Kominal  Plaintiff.]  —  Where,  in  an 
action  against  parish  officers  for  distraining  for 
poor-rates,  it  appeared  that  the  plaintiff  refused 
to  pay  the  rates  by  the  desire  of  his  landlord, 
who  was  also  the  attorney  in  the  cause,  the 
court  stayed  the  proceedings  until  he  gave 
security  for  costs.  Tetuirvb  y.  Brown^  5  B.  &  C. 
208. 

In  an  action  by  a  pauper  against  magistrates 
for  turning  him  out  of  a  cottage,  at  the  instance 
of  parish  officers  who  claimed  the  premises  as 
part  of  the  poor-house,  the  court  refused  to 
call  on  him  to  give  security  for  costs  on  the 
ground  that  the  action  had  been  instituted  and 
encouraged  by  a  third  person,  who  had  peti- 
tioned the  house  of  lords  on  the  subject,  and 
had  thrown  out  expressions  of  a  determination  to 
see  the  plaintiff  reinstated.  Hearsay  y.  PecJtell^ 
7  D.  P.  C.  437  ;  5  Bing.  (N.O.)  466  ;  7  Scott,  477; 
2  Am.  25  ;  8  L.  J.,  C.  P.  247. 

Where  an  action  of  trespass  appeared  to  have 
been  brought  by  a  man  in  very  humble  circum- 
stances, at  the  instigation  and  at  the  costs  of  his 
landlord,  the  court  stayed  proceedings  until  the 
latter  gave  security  for  the  defendant's  costs. 
£all  V.  Boss,  1  Scott  (n.r.)  217  ;  1  Man.  &  G.  445. 

A  corporation  or  other  similar  body,  nominally 
prosecutors,  may  compel  the  virtual  prosecutors 
to  give  security  for  costs.  Beg.  v.  Southamptan 
Harbour  Commissioners,  20  L.  T.  585. 

Where  the  whole  interest  of  a  party  in  an 
award  is  assigned  to  another,  the  court  will  not 
compel  the  latter  to  give  security  for  costs  in  an 
action  brought  by  the  former  upon  the  award. 
Day  V.  Smith,  I  D.  P.  C.  460.  See  also  oases 
ante,  col.  361. 

In  an  action  on  a  bond,  in  the  name  of  an 
obligee  resident  abroad,  for  the  benefit  of  an 
assignee  in  this  country,  the  nominal  plaintiff 
must  give  security  for  costs.  The  assignee's 
written  undertaking  is  not  sufficient.  T(mde  v. 
JbtM/tf,  3  A.  &  E.  311. 

The  court  refused  to  order  a  plaintiff  to  give 
security  for  costs,  on  the  ground  that  he  had 
been  three  times  an  insolvent  and  once  a  bank- 
rupt, and  was  only  suing  as  trustee  for  a  third 
Person.  Wray  v.  Brown,  6  Bing.  (N.c.)  271  ;  8 
).  P.  C.  279  ;  8  Scott,  567  ;  9  L.  J.,  C.  P.  174  ;  4 
Jur.  271. 


A  nominal  plaintiff  who  is  a  pauper  will  be 
compelled  to  give  security  for  costs,  and  the  fact 
that  the  action  is  brought  under  the  direction  of 
the  Court  of  Chancery  to  try  an  alleged  right 
will  not  exempt  him  from  doing  so.  MtbcnicX  v. 
BiqqaH,  18  W.  B.  470. 

See  Tt/ejBt  sub-division, 

o.  Poverty  of  Plaintiff, 

Seevrity  when  Ordered.] — ^A  plaintiff  will  not 
be  compeUed  to  give  security  for  costs  merely  on 
the  ground  of  his  poverty.  Boss  v.  Jaques,  8 
M.  &  W.  185  ;  9  D.  P.  0.  787  ;  10  L.  J.,  Ex.  306. 

It  is  no  sufficient  ground  to  compel  a  plaintiff 
to  give  security  for  costs,  that  he  is  in  ezd^mdy 
destitute  circumstances,  and  wandering  about 
from  place  to  place  without  a  home,  and  that 
he  had  stated,  when  last  seen,  that  he  knew 
nothing  about  the  action,  and  that  it  was  carried 
on  by  the  attorney  entirely  on  his  own  authority, 
and  without  any  direction  or  sanction  from  him. 
Armitage  v.  Chafton^  1  B.  C.  Bep.  30 ;  10  Jur. 
377. 

The  beneficial  owner  of  an  old  judgment  in 
order  to  avoid  liability  to  costs  in  a  suit  to  be 
instituted  to  raise  its  amount,  procured  it  to  be 
assigned  to  a  pauper,  and  filed  a  bill  in  his  name. 
The  proceedings  to  be  stayed  until  the  plaintiff 
should  give  security  for  costs.    Burke  v.  Lid  well. 

I  Jo.  &  Lat.  703. 

Poor  relator  must  give  security  for  costs.  Att.- 
Oen.  V.  Skinners'  Co,,  0.  P.  Coop.  1. 

Security  for  costs  required  from  a  plaintiff,  on 
the  ground  of  poverty,  when  he  had  no  beneficial 
interest  in  the  property  to  be  recovered,  and  it 
had  been  assigned  to  him  collusivcly  to  e^^ade 
liability  to  costs.  Burke  v.  Hutchinson,  7  Ir. 
Eq.  B.  508. 

Security  for  costs  refused,  notwithstanding 
affidavits,  stating  the  poverty  of  the  plaintiff, 
that  he  was  a  trustee  as  to  one  moiety  of  the 
subject  of  tlie  suit,  and  disclosing  facts  which 
would  be  a  good  defence,  and  raised  a  suspicion 
of  champerty  and  collusion  between  the  plaintiff 
and  his  solicitor.  Burke  v.  Hutchinson  (7  Ir. 
Eq.  B.  508)  explained.  Worrall  v.  White,  9 
Ir.  Eq.  B.  572.    S.  C,  3  Jo.  &  Lat.  513, 

The  court  will  not  in  an  action  brought  to 
recover  a  penalty  compel  a  plaintiff  to  give 
security  for  costs  because  be  is  a  pauper.  Hamill 
V.  Henry,  6  L.  T.  243.    See  Browne  v.  Bedmoni, 

II  Ir.  C.  L.  B.  App.  xxvi. 
See  preceding  sub-division. 

p.  Other  Circumstances, 

Transportation.]— A  plaintiff  who  is  in  prison 
under  sentence  of  transportation  is  bound  to 
give  security  for  costs.  Barrett  v.  Power,  9 
Ex.  338  ;  2  C.  L.  B.  488  ;  23  L.  J.,  Ex.  162 ;  18 
Jur.  156  ;  2  W.  R.  220. 

A  plaintiff  will  be  compelled  to  stay  proceed- 
ings until  he  gives  security  for  costs,  on  an 
affidavit  that  he  had  been  sentenced  to  trans- 
portation, and  was  then  on  board  the  hulks. 
Dunn  V.  WEvoy,  1  Hog.  355.  Andsee  ^a^/0y 
V.  Harding,  6  Madd.  214. 

Lnpriionment.] — Mere  imprisonment  of  plain- 
tiff does  not  entitle  defenduit  to  securi^  tsx 
costs.    Baddeley  v.  Harding,  6  Madd.  214. 

Alien.] — Plaintiff,  by  an  order  of  the  secretary 
of  state  confined  and  to  be  removed  out  of  the 
kingdom  under  the  Alien  Act,  ordered  on  motion, 
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after  appearance  and  before  answer,  to  give 
secnri^  for  costs,  according  to  practice  where 
plaintiff  is  resident  abroad.    Seitaz  v.  ITatuon, 

6  Yes.  261. 

Plaintiff  Absoonding/] — ^After  an  arrest  of  a 
defendant,  the  plaintiff  removed  his  furniture, 
and  absconded,  to  avoid  a  chaige  of  bigamy : — 
Held,  that  the  defendant  was  entitled  to  security 
for  costs.    Rogers  v.  Banger^  4  D.  P.  C.  411. 

Oompontion  with  Creditors.] — ^The  fact  of  the 
plaintiffs  having  compounded  with  their  creditors, 
and  one  of  them  being  resident  abroad,  is  no 
ground  for  calling  upon  them  to  give  security 
for  costs.     Thamel  v.  RoelanU^  2  0.  B.  290. 

Previoiu  Action.] — ^A  plaintiff  having  brought 
an  ejectment  against  the  defendant,  a  chancery 
suit  was  substituted  by  arrangement  between  the 
parties,  and  subsequently  the  bill  in  equity  was 
dismissed.  After  this  the  plaintiff  brought  a 
second  ejectment  against  the  defendant : — Held, 
that  he  might  be  called  upon  to  give  security  for 
costs  under  s.  93  of  the  Common  Law  Procedure 
Act,  1854,  the  first  action  of  ejectment  not  having 
been  successfully  prosecuted.     Skene  y.  Davit^ 

7  B.  &  8.  463  ;  14  L.  T.  622  ;  14  W.  E.  776.  See 
alto  Staying  Pbogeedinos,  ante,  coL  297. 

Change  of  Parties.] — If,  pending  a  rule  for  a 
new  trial  in  ejectment,  the  plaintiff  dies,  the 
defendant  is  entitled  to  have  secarity  for  costs 
before  the  rule  is  argued.  Doe  d.  Cozeru  v. 
CozenM,  1  6.  &  D.  603 ;  1  Q.  B.  426  ;  9  D.  P.  C. 
1040 ;  10  li.  J.,  Q.  B.  337. 

Where,  on  the  trial  of  an  ejectment,  a  verdict 
was  taken  subject  to  a  special  case,  and,  before 
the  terms  of  it  were  settled,  the  plaintiff  died : — 
Held,  that  this  formed  no  ground  for  an  applica- 
tion for  setting  aside  the  verdict  or  staying  pro- 
ceedings in  the  action,  but  that  the  court  would 
compel  the  plaintiff  to  find  security  for  costs. 
JDoe  d.  JEgremonl  QEarl)  v.  Stevens^  2  D.  &  L. 
993 ;  14  L.  J.,  Q.  B.  258. 

Leave  was  given  to  the  plaintiff  in  equity  to 
bring  an  action  at  law.  After  the  action  had 
been  commenced,  the  plaintiff  died.  His  heir 
revived  the  suit,  and  obtained  leave,  on  a  motion 
which  was  unopposed,  to  continue  the  action. 
The  defendant  applied  to  this  court  that  the  new 
plaintiff  might  give  security  for  the  costs  of  ^he 
action.  The  court  considered  that  it  had  no 
jurisdiction  so  to  order,  bat  it  suspended  the 
prosecution  of  the  action  until  security  had  been 
given.  Hilton  v.  Oranville  {Lord)^  5  Beav.  263  ; 
11  L.  J.,  Ch.  388 ;  6  Jur.  475.  And  see  Cr.  k.  Ph. 
283. 

A  plaintiff  described  himself  as  resident  in 
Ireland,  and  the  defendant,  by  obtaining  orders 
for  him,  waived  his  right  to  security  for  costs. 
I1ie  plaintiff  afterwards  died,  and  his  personal 
representative  (who  was  also  resident  in  Ireland) 
ol^ined  an  order  to  revive  under  15  &  16  Vict, 
c  86,  s.  5  : — Held,  that  the  defendant  was  entitled 
to  an  order  for  security  for  costs,  as  against  the 
new  plaintiff.  Jackson  v.  Davenport,  29  Beav. 
212 ;  30  L.  J.,  Ch.  272 ;  7  Jur.  (N.8.)  1224 ;  9 
W.  R.  356. 

Where  the  original  defendant  who  had  obtained 
security  for  costs  became  bankrupt,  his  assignees, 
who  had  become  parties  by  supplemental  bill, 
were  held  entitled  to  call  for  a  fresh  security,  as 
they  could  not  have  the  benefit  of  the  recogni- 
zance already  entered  into.  Ogbome  v.  Bartlett, 
Beam.  359. 


A  defendant  who  is  brought  before  the  court 
by  a  bill  of  revivor,  may  obtain  an  order  that  the 
plaintiff  shall  stay  proceedings  until  he  gives 
security  for  costs.  Wright  v.  Oremome  (J^S), 
2  Hog.  18. 

Liberty  being  given  to  amend,  the  bill  wbs 
amended  by  striking  out  the  names  of  several 
co-plaintiffs,  and  suing  by  one  on  behalf  of  the 
others : — ^Held,  irreguUr,  but  the  court  allowed 
the  amendment  to  stand,  security  being  given 
for  costs.    Fellotoes  v.  Derre,  3  Beav.  353. 

A  nominal  party,  plaintiff,  on  moving  to  be 
struck  out,  is  only  liietble  to  give  security  for  costs 
up  to  the  time  of  being  struck  out.  Tnmleston 
(Lady)  v.  Trinileston  (Lord),  2  Moll.  325. 

On  giving  security  for  costs,  a  formal  plaintiff 
may  be  struck  out  of  bill  as  such,  and  made 
defendant.    Lloyd  v.  Wingfield,  1  Hog.  192. 

The  court  win  not  allow  a  co-plaintiff  to  be 
withdrawn  from  the  record  without  requiring 
security  to  all  the  defendants  for  the  past  costs. 
Sweeney  v.  Hall,  Sau.  &  Sc  662  ;  llr.  Sq.  B.  22. 


2.  In  Particiilar  Aotlons  or  Frooeedinga. 

Aetions  by  Harried  Women.] — See  Husband 
AND  Wife. 

Aotionf  by  Infimti.] — See  Infant. 

Applieations  I6r  Kew  TriaL]— jSm  P&acticb 
(New  Tbial). 

Appeals  to  Court  of  Appeal.] — See  Appeal. 

Appeals  from  County  Conrti.] — See  County 

COUBT. 

Appeals  from  Xayor's  Court] — See  Matoe's 

CbUBT. 


.] — See  Husband  and 


In  Divoroe 
Wife. 


Qui  tarn  Action.] — ^The  court  will  not  compel 
a  plaintiff  in  a  qui  tam  action  to  give  security 
for  costs,  though  it  is  sworn  that  he  is  a  pauper, 
and  has  brought  a  very  great  number  of  actions 
by  the  same  attorney.  Gregory  v.  Elvidge,  2 
D.  P.  C.  259  ;  2  C.  &  M.  336  ;  4  Tyr.  235. 

Or  although  it  appears  by  affidavit  that  he  is 
insolvent.    Field  v.  Carron,  2  H.  Bl.  27. 

In  ^oetment.] — ^A  party  residing  abroad  may, 
upon  being  admitted  to  defend  an  ejectment  as 
landlord,  be  required  to  give  security  for  costs. 
Doe  d.  Hudson  v.  Jameson,  4  M.  &  By.  670. 

But  a  landlord  who  can  satisfy  the  court  or  a 
judge  that  he  is  in  possession  of  the  land  for 
which  an  ejectment  is  brought,  either  by  himself 
or  his  tenant,  is  entitled  to  ap  ^)ear  and  defend  the 
ejectment  as  matter  of  right,  since  the  15  ic  16 
Vict.  c.  76  ;  and  it  is  not  competent  to  the  court 
or  a  judge  to  impose  on  him  any  condition,  such 
as  giving  security  for  costs,  and  even  although  a 
foreigner  residing  out  of  the  jurisdiction  of  the 
court.  Butler  v.  Meredith,  11  Ex.  85  ;  24  L.  J., 
Ex.  239  ;  1  Jur.  (N.S.)  450  ;  3  W.  B.  443. 

Qno  Warranto.] — In  quo  warranto  informa- 
tions, the  court  will  not  force  an  indigent  relator 
to  give  security  for  costs,  when  it  does  not  ap[)ear 
that  the  fact  of  indigence  had  not  come  to  the 
defendant's  knowledge  before  issue  joined.  Bex 
V.  Day,  1  D.  P.  C.  32. 
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InformstioiL] — ^Where  In  an  information  and 
bill  the  relator  is  the  plaintiff,  suing  in  his  own 
right,  the  court  will  not  dismiss  the  information 
and  bill  upon  the  ground  that  the  relator  having 
been  required  by  the  attorney-general  to  give 
security  for  costs,  has  failed  to  do  sa  Att.-6en, 
v.  Knight,  3  Myl.  &  C.  164. 

Nominal  prosecutors  may  compel  the  virtual 
prosecutors  to  give  security  for  costs.  Brg,  v. 
SouthavtpUm  Harbour  Commissionert^  20  L.  T. 
685. 

Mandamm. ]— The  court  wiU  not  oblige  a 
prosecutor  of  a  mandamus  to  give  security  for 
costs,  even  where  it  is  probable  that  he  is  put 
forward  by  other  persons  to  try  a  right  in  which 
he  has  no  bona  fide  interest.  Beg.  v.  Malmei- 
bury  Cbrporationy  9  D.  P.  C.  359  ;  5  Jur.  366. 

lleplevin.] — ^A  defendant  in  replevin  residing 
abroful  must  give  security  for  costs.  Selby  v. 
6h(toAZffy,  4  Moore,  280 :  1  Br.  &  B.  605 ;  21  B.  B. 
699. 

Auditft  qnerelA.] — An  auditft  querelA  is  an 
action  within  the  3  A:  4  WilL  4,  c.  42,  s.  34,  and 
as  costs  may  therefore  become  payable  by  the 
plaintijS,  he  is  compellable,  when  resident  abroad, 
to  give  security  for  costs.  JETolmeg  v.  Pemberton, 
1  El.  &  EL  369  ;  28  L.  J.,  Q.  B.  172  ;  5  Jur.  (N.S.) 
727  ;  7  W.  B.  160. 

Interpleader.! — ^A  party  made  a  defendant 
under  an  interpleader  rule  is  in  the  same  position 
as  any  other  defendant ;  and,  therefore,  when 
the  plaintiff  is  resident  abroad,  is  entitled  to 
stay  proceedings  until  security  for  costs  is  given. 
JBenazech  v.  Bettett  or  Baisett,  1  C.  B.  313 ;  2 
D.  &  L.  801  ;  14  L.  J.,  C.  P.  148 ;  9  Jur.  376. 
S.  P.,  Williams  v.  Crossling,  3  C.  B.  957  ;  4 
D.  &  L.  660  ;  16  L.  J.,  C.  P.  112. 

Where  one  of  the  defendants  in  an  interpleader 
issue  is  really  interested  in  the  result  thereof  as 
if  he  were  a  plaintiff  in  an  action,  he  is  not 
entitled  to  call  upon  the  plaintiff  in  the  issue  to 
give  security  for  costs  upon  the  ground  that  the 
hitter  is  a  foreigner  residing  abroad.  JBelnumte 
V.  Aynard,  4  C.  P.  D.  352  ;  27  W.  B.  789— C.  A. 
Affirming  40  L.  T.  627.  See  Workmeister  v. 
ffealy,  Ir.  B.  10  C.  L.  451.   Cp,  Interpleader. 

Action  by  assignee  of  an  insolvent  against  a 
defendant,  who  was  a  commission  agent,  for  not 
accounting  for  goods  delivered  by  the  insolvent 
to  the  defendant  for  sale.  The  insolvent  claimed 
the  goods  as  belonging  to  him  in  the  character  of 
executor.  An  interpleader  order  for  the  insolvent 
to  be  plaintiff,  and  the  assignee  defendant,  was 
made,  without  requiring  the  insolvent  or  the 
original  defendant  to  give  security  for  costs. 
Ridgway  v.  Jone9,  29  L.  J.,  Q.  B.  97 ;  6  Jur. 
(N.S.)  223  ;  1  L.  T.  368  ;  8  W.  B.  185. 

Petition  to  Tax  Bolieitor's  BilL]— A  person 
resident  out  of  the  jurisdiction  presented  a  peti- 
tion for  taxation  of  a  solicitor's  bill  of  costs  ; 
the  court  ordered  the  petitioner  to  give  security 
for  the  costs  of  the  matter  and  for  the  balance 
alleged  to  be  due  to  the  solicitor.  Cormoall,  In 
re,  15  L.  B..  Ir.  144. 

On  a  petition  for  the  taxation  of  a  bill  of 
costs,  the  petitioner,  when  resident  out  of  the 
jurisdiction,  must  give  security  for  costs,  if 
required.    Dolinany  In  re,  11  Jur.  1095. 

If  a  person  out  of  the  jurisdiction  petition  for 
the  taxation  of  his  solicitor's  bill,  he  must  give  | 


security  for  the  costs  of  the  taxation,  and  also 
for  the  balance  that  may  be  found  due  from  him. 
Anon.,  12  Sim.  262. 

Where  a  client,  resident  abroad,  applies  for 
the  taxation  of  his  solicitor's  bill  of  costs,  on  his 
undertaking  to  pay,  he  must  give  security  for  the 
costs  of  the  proceeding.  Paumore,  In  re,  1  Beav. 
94  ;  8  L.  J.,  Gh.  229. 

Petition  to  Wind-up  Company.] — ^A  petitioner 
in  a  petition  for  winding  up  a  company  filed  a 
petition  for  liquidation  by  arrangement  under 
the  Bankruptcy  Act,  1869.  No  trustee  had  been 
appointed  : — Held,  that  the  petitioner  must  give 
security  for  costs  in  the  winding-up  petition. 
Malcolm  v.  HodgUn$on  (L.  B.  8  Q.  B.  209),  and 
BroeMebanU  v.  King's  Lynn  Steamship  Co.  (3 
C.  P.  D.  366),  followed.  Carta  Para  Gold 
Mining  Co.,  In  re,  51  L.  J.,  Gh.  191 ;  19  Gh.  D. 
457  ;  46  L.  T.  406  ;  30  W.  B,  117. 

So  petitioner  described  as  resident  out  of  the 
jurisdiction  ordered  to  give  security.  Royal 
Bank  of  Australia,  In  re,  Latta,  Esb  parte,  3 
De  G.  &  Sm.  186  ;  19  L.  J.,  Gh.  387  ;  14  Jur.  908. 

The  rule  by  which  a  plaintiff  resident  out  of 
the  jurisdiction  is  compellable  to  give  security 
for  costs  does  not  in  any  case  extend  to  other 
parties : — Held,  therefore,  that  shareholders  ap- 

C earing  upon  a  winding-up  petition  could  not 
e  ordered  to  give  security.  Percy  and  Kelly 
Nicltel  Co.,  In  re,  45  L.  J.,  Gh.  526  ;  2  Gh.  D.  531 ; 
24  W.  B.  1057. 

Claim  in  Winding-up.  ] — ^F.,  who  was  a  foreigner 
domiciled  in  Scotland,  brought  an  action  in  the 
Queen's  Bench  Division  against  the  H.  company. 
Upon  the  company  being  ordered  to  be  wound-up 
the  proceedings  in  the  action  were  stayed,  and  a 
claim  was  made  in  the  winding-up.  The  liqui- 
dator asked  that  F.  might  be  ordered  to  give 
security  for  costs.  The  court  below  held  that  an 
order  in  the  winding-up  would  not  be  enforceable 
in  Scotland  under  &e  Judgments  Extension  Act, 
1868,  and  that  F.  must  give  security  for  costs ; 
but  the  attention  of  the  court  was  not  called  to 
s.  122  of  the  Companies  Act,  1862,  which  provides 
for  the  enforcing  of  orders  made  in  the  winding- 
up  of  a  company  in  England  by  the  courts  of 
Scotland  and  Ireland.  On  appeal  fresh  evidence 
was  adduced  which  shewed  that  F.  had  property 
in  England  sufficient  to  pay  the  costs  of  his  claim 
In  case  he  should  fail,  and  on  this  ground  the 
court  discharged  the  order  for  security,  without 
expressing  any  opinion  on  the  point  decided. 
Hoioe  Smjoing  Machine  Co.,  In  re,  Fontaint's 
Case,  41  Ch.  D.  118  ;  61  L.  T.  170  ;  37  W.  B.  680 
— G.A. 

Petition   for   Bevocation    of  Patent.]  —  The 

principle  upon  which  the  court  acted  in  requiring 
security  for  costs  was,  that  a  person  resident  out 
of  the  jurisdiction  is  not  allowed  under  ordinary 
circumstances  to  institute  proceedings  in  the 
supreme  court  here  without  reasonably  satisfying 
the  opposite  party  that  if  the  application  fails 
there  will  be  an  opportunity  of  recovering  the 
costs  of  it ;  where  therefore  a  patentee  resident 
out  of  the  jurisdiction  had  notice  of  a  petition 
for  revocation  of  the  patent,  the  patentee  is 
brought  before  the  court  as  a  defendant  to  defend 
his  right  and  cannot  be  ordered  to  give  security 
for  costs.  Miller's  Patent,  In  re,  63  L.  J.,  Ch. 
324  ;  70  L.  T.  270. 

Pertons  not  Parties.] — ^Where  a  person  pre- 
senting a  petition  in  a  cause  not  being  a  party 
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to  it,  is  oat  of  the  jurisdiction  of  the  court,  the 
respondent  maj  make  a  substantive  motion  for 
security  for  costs.  Atki/u  v.  Coohe,  3  Drew.  694 ; 
26  L,  J^  Ch.  353 ;  3  Jur.  (N.8.)  283 ;  5  W.  R. 
381. 

The  plaintiff  obtained  an  injunction  to  restrain 
the  defendants  from  parting  with  goods  alleged 
to  bear  improperly  the  plaintiffs  trade-mark. 
Ihe  defendants,  who  were  shipowners,  had  no 
interest  in  the  goods,  which  had  only  been  put 
in  their  hands  for  transmission.  S.,  a  resident 
in  America,  who  claimed  to  be  owner  of  the 
goods,  served  notice  of  motion  that  he  might  be 
at  liberty  to  reship  the  goods  to  a  foreign  port, 
and  that  if  necessary  he  might  be  added  as  a 
defendant  to  the  action : — ^Held,  that  8.  must 
give  security  for  the  costs  of  the  motion,  for  that 
whatever  his  position  as  to  costs  might  be  if  and 
when  he  was  made  a  defendant,  he  must  on  this 
motion  be  treated  as  a  person  resident  abroad, 
coming  forward  to  enforce  a  right,  and  stood  in 
the  position  of  a  plaintiff.  Apollinarit  Co,  v. 
WOtOM,  55  L.  J.,  Ch.  665  ;  31  Ch.  D.  632  ;  54 
L.  T.  478  ;  34  W.  B.  637— C.  A. 

Petition  to  refer.] — ^A  foreigner,  who  claimed 
to  be  a  creditor  of  the  testator  in  the  cause, 
petitioned  to  have  his  claim  referred  to  the 
master,  after  he  had  made  his  report :  the  court 
made  the  order,  upon  condition  of  his  giving 
security  for  the  costs.  Drever  v.  Maudetley^  6 
Boss.  11. 

Beftndaat  having  Oonduet  of  Cause.] — ^After 
decree,  one  of  several  defendants  obtained  leave 
to  have  the  conduct  of  the  cause,  and,  living  out 
of  the  jurisdiction,  was  ordered  to  give  only  the 
ordinary  security  for  costs.  Mynn  v.  Hart^  9 
Juj.  860. 

8.  The  Application. 
Order  LXV.  r.  6  (1883). 

Time  for — ^Present  Practioe.J — ^The  old  rule 
in  chancery  that  an  application  that  a  next 
friend  should  give  security  for  costs  must  be 
made  before  the  next  material  step  in  the  cause 
is  taken,  and  the  old  rule  at  common  law,  that 
the  like  application  must  be  made  before  issue 
joined,  is  abrogated  by  the  new  judicature  rules ; 
and  under  r.  8  of  Ord.  XYL  the  court  has  a 
jodidal  discretion  to  direct  security  for  costs 
to  be  given  at  any  time.  Mariano  v.  MauTt^ 
49  L.  J.,  Ch.  510  ;  14  Ch.  D.  419. 

The  old  rule  of  the  Court  of  Chancery  that 
an  application  for  security  for  the  costs  of  an 
action  must  be  made  promptly,  is  inconsistent 
with  the  provisions  of  r.  2  of  Ord.  LV.  that 
security  for  costs  may  be  given  *'  at  such  time  or 
times'*  as  the  court  may  direct,  and  must  be 
taken  to  have  been  abrogated  : — ^Held,  therefore, 
that  an  application  by  a  defendant  for  security 
for  the  costs  of  an  action  brought  against  him 
1^  a  limited  company  might  be  made  after  reply 
and  notice  of  triaL  Lydney  and  Wigpool  Iron 
Ore  Co.  V.  Bird,  52  L.  J.,  Ch.  640 ;  23  Ch.  D. 
858 ;  48  L.  T.  893. 

The  old  rule  in  chancery,  that  an  application 
for  security  for  the  costs  of  an  action  must  be 
made  within  a  reasonable  time,  is  inconsistent 
with  the  provision  of  r.  6  of  Ord.  LXV.,  that 
such  security  may  be  "given  at  such  times  as 
the  court  or  a  judge  shall  direct,"  and  it  must 
therefore  be  taken  to  have  been  abrogated. 
Under  r.  6  there  is  a  judicial  discretion  to  direct 


security  for  costs  to  be  given  at  any  stage  of  the 
proceedings.  Smith,  In  re,  Bain  v.  Bavn^  75 
L.  T.  46— C.  A. 

An  order  for  security  will  not  be  made  where 
there  has  been  delay  in  making  the  application, 
and  expense  has  been  incurred  in  the  meantime 
by  the  plaintiff.    Buffy  v.  Joyce,25  L.  R.,  Ir.  42. 

Practice  at  Law.] — The  writ  of  sum- 


mons in  an  action  under  the  Summary  Procedure 
on  Bills  of  Exchange  (Ireland)  Act,  1861,  was 
served  on  the  defendant  on  the  10th  of  June,  1882, 
and  on  the  20th  of  June  the  defendant  by  notice, 
required  security  for  costs  to  be  given,  on  the 
ground  that  the  plaintiff  resided  out  of  the 
jurisdiction,  and,  in  compliance  with  the  plain- 
tiff's requisition,  duly  made  an  affidavit  of 
merits,  a  copy  of  which  was  delivered  on  the 
23rd  of  June,  and  upon  the  same  day  the  defen- 
dant, by  leave  of  the  court,  entered  an  appear- 
ance requiring  a  statement  of  claim,  the 
appearance  being  entered  without  prejudice  to 
an  application  for  security  for  costs.  No  state- 
ment of  claim  was  delivered  until  the  18th  of 
November,  1882.  Upon  its  delivery,  the  defen- 
dant, on  the  24th  of  November,  took  out  a 
summons  for  security  for  costs,  and  on  the  25th 
delivered  his  defence,  without  prejudice  to  the 
then  pending  summons : — Held,  that  the  defen- 
dant was  entitled  to  an  order  for  security  for 
costs.    Ifeil  V.  Lazenhy,  12  L.  B.,  Ir.  75. 

An  application  to  compel  the  plaintiff  to  give 
security  for  costs  on  the  ground  of  his  resi£ng 
out  of  the  jurisdiction  of  the  court,  may  be  made 
after  an  order  has  been  obtained  for  time  to 
plead  on  the  usual  terms.  Bawling  v.  Harman, 
6  M.&  W.  131 ;  8D.  P.  C.  165  ;  9  L.  J.,  Ex.  53  ; 
4  Jur.  43. 

An  application  for  security  for  costs,  on  the 
ground  of  the  plaintiff's  residing  abroad,  must  be 
made  promptly  after  the  defendant  knows  that 
fact.  Buncan  v.  Stent,  1  D.  &  B.  348  ;  5  B.  &  Aid. 
702. 

It  is  no  objection  to  a  motion  for  security  for 
costs  on  the  ground  that  the  plaintiff  (a  foreigner 
having  a  very  shadowy  residence  in  this  country) 
has  assigned  his  interest  in  the  result  of  the 
action,  that  the  fact  was  known  to  the  defen- 
dant more  than  a  year  before,  and  that  the  cause 
is  ripe  for  triaL  ZycKLimki  v.  Maltby,  14  C.  B. 
(K.S.)  322. 

Before  the  trial  of  a  cause,  the  plaintiff  went 
to  reside  abroad ;  the  defendant  proceeded  to 
trial,  with  a  full  knowledge  of  that  circum- 
stance ;  at  the  trial  a  juror  was  withdrawn  by 
consent,  upon  a  new  notice  of  trial  being 
given : — Held,  that  the  defendant  was  too  late 
to  apply  for  security  for  costs.  Waintoright  v. 
Bland,  2  C.  M.  &  B.  740  ;  4  D.  P.  C.  547  ;  1  Tyr. 
&  G.  137  ;  1  Gale,  333. 

Where  a  plaintiff  resides  abroad,  the  court  has 
a  discretionary  power  to  require  security  for 
costs,  notwithstanding  the  defendant  has  pro- 
ceeded in  the  cause  after  he  knew  that  the 
Slaintiff  resided  abroad.  Fletcher  v.  Law,  5 
r.  k  M.  351 ;  3  A.  &  B.  551  ;  1  H.  &  W.  480. 

It  is  too  late  to  apply  for  security  for  costs 
after  judgment  signed.  Borhs  v.  Sevens,  2 
D.  P.  C.  710. 

A  motion  for  security  for  costs  may  be  made, 
notwithstanding  the  defendant  is  under  terms 
to  take  short  notice  of  trial,  or  such  notice  as  the 
plaintiff  can  give,  provided  issue  is  not  joined. 
WeH  V.  Cooke,  1  C.  B.  312 ;  2  D.  &  L.  834 ;  14 
L.  J.,  C.  P.  151. 
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In  an  action  for  penalties  for  bribery,  an 
application  for  secoritj  for  the  costs  to  be  there- 
after incurred  was  refused,  the  application  not 
having  been  made  until  after  there  had  been  an 
abortive  trial,  and  notice  of  trial  had  been  again 
given.    Meufee  v.  Mark,  10  Ir.  C.  L.  R.  275. 

Security  for  costs  may  be  applied  for  at  any 
time  before  plea  pleaded  :  even  after  the  defen- 
dant has  had  an  order  for  time  to  plead. 
Oamsy  v.  Xey,  8  D.  P.  C.  659  ;  1  H.  &  W.  203. 
S.  P.,  mUon  V.  mnchin,  1  D.  P.  C.  299  ;  2 
C.  &  J.  87  ;  2  Tyr.  166  ;  1  L.  J.,  Ex.  39. 

So  at  any  time  after  plea  pleaded.  Fletcher  v. 
Xau7,  5N.  &  M. 351 ;  3  A.  &  £.551 ;  1  H.&  W.430. 


Praotice   in   Eqnity.] — ^A  motion  ithat 


defendant,  residing  at  Oporto,  should  give 
security  for  costs  before  he  returned  there, 
refused,  the  answer  having  been  filed.  White- 
head V.  Murat,  Bunb.  183. 

Security  for  costs  not  granted,  after  any  step, 
as  answering,  or  taking  time  to  answer  by  defen- 
dant.    Crai/f  V.  Bolton,  2  Bro.  C.  C.  609. 

A  defendant  may  apply  for  security  for  costs 
after  answer,  if  he  had  no  notice,  at  the  time 
of  answering,  that  the  plaintiff  was  out  of  the 
jurisdiction ;  but  if  he  takes  any  step  in  the 
cause  after  such  notice,  he  waives  the  security 
for  costs.    1  b. 

Process  for  want  of  an  appearance  or  answer 
against  a  defendant  is  a  bar  to  his  application 
for  security  .for  costs.  Grow*  v.  Blake,  1  Hog.  359. 

Taking  time  to  answer  precludes  motion  for 
security  for  costs  against  plaintiff  abroad.  Prior 
V.  TF^tto,  2Moll.  361. 

Where  plaintiff  is  abroad,  and  the  defendant 
becomes  apprised  of  it,  he  cannot  obtain  security 
for  costs,  if  he  afterwards  takes  any  other  step 
in  the  cause,  such  as  applying  for  time  to  answer. 
Jdfliorucchy  v.  Meliorucchy,  2  Ves.  24.  A  C, 
nom.  Migliorucei  v.  Migliorueci,  Dick.  147. 

Security  for  costs  by  plaintiff,  refused;  an 
answer  being  by  mistake  filed  after  defendant 
knew  plaintiff  was  abroad,  but  sworn  long  before. 
Dyott  V.  Dyott,  1  Madd.  187. 

Plaintiff  resident  in  England  ordered  to  give 
security  for  costs  after  appearance  by  defendant, 
but  before  answer.  Stackpoole  v.  O^  CkUlaghan, 
1  Ball  k,  B.  566. 

If  a  plaintiff  be  out  of  the  jurisdiction,  and 
the  defendant  require  from  him  security  for 
costs,  the  right  to  have  the  security  is  waiverl, 
if  it  appear  that  after  the  defendant  had  know- 
ledge that  the  plaintiff  was  out  of  the  jurisdiction 
he  permitted  any  proceeding  to  be  taken  in  the 
cause.     Onge  v.  Truelock,  Beat.  341. 

Defendant,  after  an  order  for  time,  cannot 
have  security  for  costs  from  plaintiff  living  out 
of  jurisdiction.    Anon.,  10  Ves.  287. 

If  a  petition  is  presented  under  an  act  of 
parliament  by  a  person  who  is  out  of  the  juris- 
diction, the  respondent  may  require  security 
to  be  given  for  costs,  notwithstanding  he  has 
answered  the  affidavits  in  support  of  the  petition. 
Scidler,  Ex  part^,  12  Sim.  106. 

An  application  for  security  for  costs  must  be 
made  before  any  step  is  taken  by  the  party 
applying.  Ttdl,  Ex  parte,  Daris,  In  re,  3  Deac 
k  C.  503  ;  1  Mont.  &  Ayr.  80  ;  3  L.  J.,  Bk.  30. 

A  motion  to  stay  the  proceedings  of  a  plaintiff 
who  appeared  by  the  bill  to  be  resident  abroad 
until  he  should  give  security  for  costs,  was 
refused  where  the  month's  notice  to  answer  had 
been  served,  and  the  time  for  answering  had 
expired.    Eyrey.  Dwyer,  Sau.  &  Sc.  653,  n. 


Plaintiff  compelled  to  give  security  for  costs, 
on  affidavit  of  his  residing  in  Ireland,  the  cause 
not  having  been  at  issue,  and  the  venue  laid  in 
Middlesex,  and  proceediags  stayed  in  the  mean- 
time.    Moloney  v.  SmUh,  M*CleL  &  Y.  213. 

A  motion  to  stay  the  proceedings  of  a  plaintiff 
until  he  shall  give  security  for  costs  should  be 
made  as  early  as  possible,  but  circumstances  may 
exist  under  which  such  motion  would  never  be 
too  late.    Home  v.  Thompson,  San.  &  Sc  622. 

A  feme  covert  and  infant,  as  oo-plaintiffs, 
by  the  same  next  friend,  filed  a  bill  in  vacation. 
The  defendant  filed  a  demurrer  within  the 
month  allowed  by  the  rules  of  court,  and,  at  the 
time  of  filing  it,  served  a  notice  on  the  plaintiff, 
that  he  would  apply,  on  the  sitting  of  the  court, 
to  have  the  pnx^eedings  stayed,  imless  security 
for  costs  were  given,  or  the  next  friend 
charged  : — Held,  that  the  defendant  had  not,  by 
demurring,  taken  such  a  step  as,  under  the 
circumstances,  was  a  waiver  of  his  right  to 
require  security  for  costs.  Drinan  ▼.  Mannir, 
2  Con.  &  L.  87  ;  3  Dr.  &  War.  154 ;  6  Ir.  £q.  B. 
162,  190. 

Where  defendant,  after  having  appeared  to  an 
injunction  bill,  suffers  the  plaintiff  to  make  his 
order  for  the  injunction  absolute,  he  is  too  late 
to  require  the  plaintiff  to  give  security  for  costs. 
Foster  v.  Eyres,  7  Ir.  Eq.  R.  638. 

Security  for  costs  refused  after  the  time  for 
answering  had  expired,  and  a  notice  had  been 
served  to  have  biU  taken  as  confessed,  ^olan 
V.  French,  10  Ir.  Eq.  R.  211. 

Security  for  costs  refused  after  the  time  for 
answering  had  expired.  Freel  v.  2^ant,  11 
Ir.  Eq.  K.  278. 

When  a  plaintiff  becomes  liable  to  give 
security  for  costs  after  answer,  the  filing  of  the 
replication  will  not  preclude  the  defendant  from 
obtaining  the  order.  iKmy  v.  Tottenham,  1 
Ir.  Ch.  R.  127. 

Where  an  answer  is  not  required  by  the 
notice  of  a  cause  petition,  the  respondent  maj 
move  for  security  for  costs  at  any  time  before 
he  takes  a  step  in  the  cause,  and  before  the 
petition  is  set  down  in  the  Lord  Chancellor's 
list  for  hearing.  Long  v.  Long,  1  Ir.  Ch.  B. 
618. 

But  if  interrogatories  be  annexed  to  the 
petition,  and  the  respondent  is  required  to 
answer  them  by  the  notice,  he  must  move  for 
security  for  costs  before  he  takes  a  step  in  the 
cause,  and  before  the  time  for  answering  has 
expired.    lb. 

A  plaintiff  described  himself  as  living  abroad. 
Having  given  notice  of  motion  for  the  day  on 
which  the  bill  was  filed,  the  defendant  appeared 
and  asked  for  time  to  answer  the  affidavits,  and 
he  afterwards  filed  affidavits  in  opposition  :— 
Held,  that  he  had  not  thereby  waiv^  his  right 
to  security  for  costs.  Murrow  v.  Wilson,  IS 
Beav.  497. 

A  defendant  does  not,  by  simply  defending  an 
application  against  him,  lose  his  right  to  security 
for  costs.    lb. 

A  defendant  to  an  amended  bill  by  a  plaintiff 
out  of  the  jurisdiction  at  the  time  of  filing  both 
the  original  and  amended  bill,  not  having  put  in 
an  answer,  has  not  waived  his  right  to  obtain 
security  for  costs  ;  but  defendants  to  the  original 
bill  who  have  nnswered  and  appeared  upon 
interlocutory  proceedings,  have  forfeited  that 
right.     Oooper  v.  Purton,  8  W.  R.  702. 

Where  it  is  not  clear  upon  the  face  of  a  bill 
that  the  defendant  is  entitled  to  security  for 
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coetg,  he  by  applying  for  further  time  to  answer 
docs  not  waive  any  right  that  he  may  have  to 
such  security  upon  grounds  dehors  the  bill,  and 
not  discovered  by  him  when  he  applied  for 
farther  time,  although  they  might  have  been  so 
discovered  had  he  made  inquiry.  Svoanzy  v. 
SuMiay,  4  Kay  dc  J.  237 ;  27  L.  J.,  Ch.  419 ; 
4  Jut.  (na)  1013 ;  6  W.  R.  414. 

After  Amendment.] — ^Although  a  suit  may 
have  proceeded  to  a  late  stage  without  security 
for  costs  being  applied  for,  yet  where  the 
statement  of  claim  has  been  amended  so  as  to 
introduce  an  entirely  new  case  which  requires 
additional  and  more  expensive  evidence,  an 
application  for  security  for  costs  will  be  enter- 
tained. Northampton  Coal  Co,  v.  Midland 
Waggon  Gk,  7  Ch.  D.  600 ;  38  L.  T.  82  ;  26 
W.  B.  485— C.  A. 

A  plaintiff  by  his  bill  described  himself  as 
resident  within  the  jurisdiction.  The  defendant 
had  some  notice  of  his  being  resident  abroad. 
The  defendant  answered :  and,  in  a  subsequent 
amendment,  a  demurrer  was  allowed,  with 
HbertT  to  amend.  The  plaintiff  having  amended 
and  described  himself  as  resident  abroad,  the 
defendant  obtained  an  order  of  course : — Held, 
imder  these  circumstances,  first,  that  such  an 
order  might  be  obtained  as  of  course,  though 
after  answer;  secondly,  that  it  was  not  neces- 
sary, in  the  petition  for  the  order,  to  state  that 
an  answer  had  been  filed;  and,  thirdly,  that 
though  the  defendant  might  have  precluded 
himself  from  asking  for  security  for  costs  in  the 
suit  as  it  stood  before  the  last  amendment,  still 
he  was  not  so  precluded  after  the  plaintiff,  by 
amendment,  stated  himself  to  be  resident  abroad. 
Wyllie  V.  Mlice,  11  Beav.  99 ;  17  L.  J.,  Ch.  378 ; 
12  Jur.  711. 

Matter  of  Diaeretion.] — The  application  that 
a  plaintiff  residing  abroad  do  give  security  is  a 
matter  of  discretion.  I^her  y.  Bunbury,  Sau.  k 
Sc.625. 

Ko  Stay  of  Froeeedinga.] — ^The  service  of  a 
notice  of  a  motion  for  security  for  costs  is  no 
bar  to  the  entry  of  process.  The  entry  of  a 
sequestration  prevents  the  defendant  from  plead- 
ing or  demurring,  even  if  it  was  irregular. 
^^d  ▼.  TrimUtton  (Lord),  1  Hog.  482. 

Service  of  notice  of  motion  to  give  security  for 
costs  will  not  stop  the  plaintiff*s  proceeding  to 
hear  the  cause.    IHe  v.  Oahan^  8  Ir.  Eq.  B.  371. 

By   whom   given.] — ^A    judge's    order, 

directing  that  the  plaintiff  do  forthwith  give 
security  for  costs,  is  no  stay  of  proceedings  in 
the  meantime.    Hill  t.  Fletcher^  infra. 

Defendant  in  Contempt.]-— A  defendant  in 
contempt,  against  whom  an  attachment  is  sealed, 
cannot  apply  for  an  order  that  the  plaintiff  give 
security.  Trevanion  v.  Sargon^  8  L.  J.,  Ch.  207 ; 
3  Jur.  121. 

Onne  of  Proof.] — It  is  not  necessary  for  a 
defendant  to  shew  the  stage  of  the  proceedings, 
in  order  to  obtain  a  rule  nisi  for  security  for 
costs.     Cole  V.  Beardy,  5  D.  P.  C.  161. 

It  is  for  the  plaintiff  to  shew  that  the  motion 
is  not  in  time.  J<ynies  v.  Jonu,  2  Tyr.  216 ;  2  C.  & 
J.  207  ;  1  D.  P.  C.  313  ;  II*.  J.,  Ex.  77. 

Where  Belnidant  alao  realdea  Abroad.] — 
Where  a  defendant  moves  that  the  plaintiff, 
residing  abroad,  should  give  security  for  costs, 


the  court  will  not  make  the  rule  mutual,  on  the 
ground  that  the  defendant  is  also  resident 
abroad.  Baxter  v.  Morgan^  2  Marsh.  80;  6 
Taunt.  379  ;  16  B.  B.  628. 

Ko  Befsnee  on  Xerits.] — It  is  no  ground  for 
refusing  a  rule,  for  the  plaintiff  to  find  security 
for  costs,  that  the  defendant  has  no  defence  on 
the  merits.  Edinburgh  and  Leith  By,  v. 
BatoeoHy  1  W.  W.  &  H.  561 ;  7  D.  P.  C.  573  ;  S- 
Jur.  55.  S.  P.,  Ciragno  v.  Hassan,  I  Marsh.  421 ; 
6  Taunt  20 ;  16  B.  B.  559. 

Semble,  the  merits  of  the  case  cannot  be  entered 
into  on  the  application.  Hurst  v.  Padwiok,  17 
L.  J.,  Ch.  169  ;  12  Jur.  21. 


Form  of  Order-— Fixed  Time.]— The  court  will 
not  appoint  any  fixed  time  before  which  aplaintiff 
is  to  give  security  for  costs.  Broughton  v.  Jeremy, 
1  H.  &  W.  626. 

The  plaintiff*s  attorney  undertaking  by  the 
order  to  find  security,  does  not  bind  the  plaintiff 
or  his  attorney  to  give  security  unless  he  pro- 
ceeds with  the  action.  BRll  v.  Fletcher,  1  L. 
M.  &  P.  618 ;  5  Ex.  470. 

A  judge*s  directing  the  real  plaintiff  in  an 
action  brought  by  a  nominal  plaintiff,  who  is 
insolvent,  to  make  himself  responsible  for  the 
defendant*s  costs  therein,  is  wrong,  and  ought  to 
be  amended ;  as  the  defendant  is  in  such  case 
entitled  to  security  for  his  costs,  to  the  satisfac- 
tion of  the  master.  Mais\  v.  MoNamara,  5  Ex. 
267  ;  1  L.  M.  &  P.  296.  See  Day  t.  Smith  and 
Yo%tde  V.  Youde,  ante,  col.  863. 

Waiver  of  Bight.1— ^A  petitioner— an  unsatis- 
fied judgment  creditor — residing  out  of  the 
jurisdiction,  asking  for  an  order  for  the  compul- 
sory winding-up  of  an  association,  was,  on  the 
application  of  the  respondents,  ordered  to  give 
security  for  costs  to  the  amount  of  1002. : — ^Held, 
that  fiUng  affidavits  after  taking  out  a  summons 
for  security  was  not  a  waiver.  Home  Assurance 
Associatio^n,  In  re,  lu  B.  12  Eq.  112  ;  25  L.  T. 
199  ;  19  W.  B.  947. 

The  entry  of  an  appearance  requiring  a  state- 
ment of  claim  is  not  a  waiver  of  we  defendant's 
right  to  security  for  costs  fiom  a  plaintiff  resid- 
ing out  of  the  jurisdiction.  TeUett  t.  LaXor,  8 
li.  B.,  Ir.  8. 

In  an  action  to  recover  the  balance  alleged  to 
be  due  on  a  bill  of  exchimge  between  the  original 
parties  to  the  bill,  and  in  which  the  indorsement 
of  the  writ  credited  the  defendants  vrith  certain 
alleged  payments,  the  defendants  entered  an 
appearance  requiring  a  statement  of  claim,  and 
afterwards  applied  for  security  for  costs,  on  the 
ground  that  the  plaintiff  resided  out  of  the  juris- 
diction. The  affidavit  of  merits  stated  that  the 
bill  was  an  accommodation  bill,  for  which  no 
value  was  received,  and  that  the  defendants  had 
a  good  defence  on  the  merits : — Held,  first,  that 
the  defendants  had  not  waived  their  right  to 
security  for  costs  by  appearing ;  aeoondlv,  that 
the  affidavit  of  merits  was  sufficient.  Cnarles' 
worth  V.  Clayton,  10  L.  B.,  Ir.  357. 

After  a  defendant  has  undertaken  to  accept 
short  notice  of  trial,  he  cannot  require  security 
for  costs  from  the  plaintiff,  a  foreigner  residing 
abroad.  Be  Montellano  (Jhihe)  v.  Oareias,  7 
Moore,  361 ;  1  Bing.  67  ;  1  L,  J.  (0.8.)  C.  P.  9. 
S.  P., Michael t.  Pariski, 2  H.  Bl.  593;  3 B.  B.  512: 
Muller  V.  Oemon,  Steel  v.  Lacy,  3  Taunt.  272, 273. 

A  defendant  may  require  security  after  he  has 
agreed  to  take  short  notice  of  trial,  even  though 
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he  has  no  defence  on  the  merits.  Edinburgh  and 
Zeith  Ry.  v.  Dawwriy  7  D.  P.  C.  573. 

Secus,  if  he  has  agreed  to  take  short  notice  of 
trial  for  a  specific  day.    lb. 

Motion  to  stay  proceedings  until  plaintiife 
resident  abroad  should  give  security  for  costs, 
refused  with  costs,  the  d^endant  being  aware  of 
the  non-residence,  but  delaying  his  application 
until  a  negotiation  for  an  amicable  settlement, 
opened  by  him,  had  terminated  unsuccessfully ; 
and  several  months  had  elapsed  after  the  notice 
to  press  for  his  answer,  and  the  further  time 
given  to  him  by  plaintiff  to  file  his  answer  had 
nearly  expired  : — Held,  that  the  defendant  had 
waiv^  his  objection,  as,  if  he  meant  to  rely  on 
it,  he  should  have  come  immediately,  or  at  least 
when  he  was  served  with  the  notice  to  press. 
Watson  V.  Pirn,  2  Ir.  Eq.  R.  26  ;  Sau.  k  Sc.  642. 

Liberty  to  renew  Application.] — On  an  appli- 
cation by  defendants  in  a  suit  by  a  company  in 
liquidation,  Malins,  Y.-C,  ordered  security  suffi- 
cient to  cover  the  costs  of  the  defendants* 
answers,  with  liberty  to  renew  their  application 
for  further  security  when  their  answers  had  been 
put  in.  On  appeal : — ^Held,  that  the  matter  was 
one  of  discretion,  and  that  apart  from  this  the 
course  adopted  was  convenient  and  proper. 
Western  of  Canada  Oil,  Land  and  Works  Co.  v. 
Walker,  45  L.  J.,  Gh.  165  ;  L.  B.  10  Ch.  628  ;  23 
W.  R.  738. 

Past  ae  well  m  Fntore  Costs.] — Security  for 
costs  where  the  plaintiff  has  become  bankrupt 
or  has  filed  a  petition  for  liquidation,  is  not 
necessarily  confined  to  future  costs,  but  may 
when  applied  for  promptly,  be  extended  to  costs 
already  incurred  in  the  suit.  JBrocklebank  v. 
King's  Lynn  Steamship  Co.,  47  L.  J.,  C.  P.  321 ; 
3  C.  P.  D.  865  ;  38  L.  T.  489 ;  27  W.  R.  94, 

Under  the  Judicature  Act,  when  plaintiff  goes 
out  of  the  jurisdiction,  security  for  costs  as  well 
past  as  future  may  be  ordered  to  such  amount  as 
the  court  may  think  fit,  in  accordance  with  the  old 
common-law  practice.  Massey  v.  Allen,  48  L.  J., 
Ch.  692 ;  12  Ch.  D. 807;  41  L.  T.  788;  28  W. R.  243. 

The  court  will  not  compel  a  plaintiff  to  give 
security  for  costs  already  incurred.  Oxenden  v. 
Cropper,  4  D.  P.  C.  574. 

During  the  pendency  of  a  rule  for  a  new  trial 
obtained  by  the  plaintiff,  the  court  will  not  com- 
pel him  to  give  security  for  the  future  costs  in 
the  cause.    Ih, 

Where  a  person  not  a  party  to  the  suit,  and 
out  of  the  jurisdiction,  appears  in  chambers  upon 
an  adjourned  summons,  and  is  ordered  to  pay 
costs,  if  he  subsequently  appears  by  petition  in  a 
representative  character,  the  court  will  not  make 
him  pay  costs  previously  incurred  before  prose- 
cuting his  claim  in  such  representative  capacity  ; 
but,  as  not  being  a  defendant  and  being  out  of 
the  jurisdiction,  will  make  him  give  security  for 
costs.    Partington  v.  Beynolds,  6  W.  R.  307. 

By  Bammons  in  Chambers.] — The  application 
for  an  order  to  give  security  for  costs  should  be 
made  by  summons  in  chambers.  Vale  v.  Offert, 
30  L.  T.  457  ;  22  W.  R.  629. 

Semble,  in  ordinary  cases  an  application  for 
security  for  costs  should  be  by  summons  in 
chambers,  not  by  motion.  Hamburger  v.  Poetting, 
47  L.  T.  249. 

A  motion  that  the  plaintiff,  resident  out  of  the 
jurisdiction,  may  give  security  for  costs,  must  be 
made  upon  notice,  and  is  not  of  course.    Ivie  v. 


Xeogh,  7  Ir.  Eq.  R.  90.    S.  P.,  Nugent  v.  HUl, 
7  Ir.  Eq.  R.  90. 

Applications  as  to  security  for  costs  may 
properly  be  made  in  chambers.  Tynte  v.  Hodge, 
2  John.  &  H.  692 ;  1  N.  R.  48 ;  8  Jur.  (K.S.)  1226  ; 
7  L.  T.  349  ;  11  W.  R.  52. 

Previous  Demand,  when  Keeessaxy.]  —  An 
application  must  in  all  cases  be  made  to  the 
plaintiff  or  his  attorney  before  a  motion  for 
security  for  costs  will  be  entertained.  Adams  v. 
Broum,  2  M.  &  Scott,  154  ;  9  Ring.  81 ;  1  D.  P.  C. 
273 ;  1  L.  J.,  C.  P.  167.  S.  P.,  Bass  v.  Clive,  3 
M.  &  S.  283. 

Three  days*  notice  to  the  plaintiff's  attorney  of 
an  intention  to  move  the  court,  that  the  plaintiff 
give  security  for  costs,  is  not  equivalent  to  a 
demand  and  refusal,  and  the  court  will  not  grant 
a  rule  upon  such  notice.  Huntley  v.  Bulwer,  6 
D.  P.  C.  633  ;  6  Scott,  247. 

It  is  not  necessary  to  make  a  demand  pre> 
viously  to  moving  for  security  for  costs,  uziless 
it  is  intended  to  be  part  of  the  rule  that  proceed- 
ings be  stayed  in  the  meantime.  Fountain  v. 
Steele,  5  D.  P.  C.  331.  S.  P.,  Greece  {King)  v. 
Wright,  W.  W.  &  D.  594  ;  1  Jur.  944. 

The  court  will  compel  a  plaintiff,  resident  out 
of  the  jurisdiction,  to  give  security  for  costs, 
although  no  previous  application  has  b^n  made 
to  the  plaintiff's  attorney,  or  notice  of  the  motion 
given.  But  without  such  application  or  -notice, 
the  rule  nisi  will  not  stay  proceedings.  Jones  v. 
Jones,  1  D.  P.  C.  313 ;  2  C.  &  J.  207  ;  2  Tyr. 
216  ;  1  L.  J.,  Ex.  77.  S.  P.,  Bailie  v.  Be  Bemales, 
1  B.  &  Aid.  331. 

It  is  not  necessary  to  make  any  application  to 
the  plaintiff's  solicitor  previous  to  the  notice  of 
a  motion  to  stay  the  proceedings  of  a  plaintiff 
until  he  shall  give  security  for  costs.  Shaw  v. 
Bempsey,  Sau.  &  Sc.  628. 

Bnfflcie&ey  of  AilldaTit  in  Support.] — ^An  affi- 
davit for  security  for  costs,  stating  that  the 
plaintiff  resides  out  of  the  jurisdiction  of  the 
court,  "  as  this  deponent  is  informed  and  believes  '* 
is  insufficient ;  and  such  application,  being  dis- 
charged on  account  of  a  defective  affidavit, 
cannot  afterwards  be  renewed  on  an  amended 
affidavit.  Joynes  y.  Collinson,  2  D.  &  L.  449 ; 
13  M.  &  W.  658  ;  14  L.  J.,  Ex.  2 :  8  Jur.  1010. 
S.  P.,  Sandys  v.  Hohler,  6  D.  P.  C.  274. 

An  allegation  in  an  affidavit  to  obtain  security 
for  costs,  that  the  plaintiff  is  residing  abroad,  is 
prim&  facie  a  sufficient  statement  that  he  is  not 
abroad  for  a  mere  temporary  purpose.  Hanmer 
v.  Mangles,  12  M.  &  W.  313  ;  1  D.  &  L.  395  ;  13 
L.  J.,  Ex.  84;  7  Jur.  1116. 

An  affidavit  to  compel  a  plaintiff  to  give 
security  for  costs  is  sufficient,  if  it  can  be 
collected  from  the  context  that  the  deponent  is 
the  defendant  in  the  cause,  although  he  is  not  so 
described  in  terms.  LontreuU  v.  Phillippe,  1 
B.  C.  Rep.  87  ;  10  Jur.  757. 

The  court  will  compel  a  plaintiff  to  give 
security  for  costs,  on  an  affidavit  of  the  defen- 
dant's attorney,  stating  that  he  believes  that  the 
plaintiff  resides  out  of  the  jurisdiction  of  the 
court,  and  that  in  a  letter  relating  to  the  subject- 
matter  of  the  action,  and  purporting  to  come 
from  the  plaintiff,  he  described  himself  as  of  a 
place  without  the  jurisdiction.  Cardwell  v. 
Baynes,  2  C.  L.  R.  777 ;  2  W.  R.  525. 

An  application  for  security  for  costs  was 
grounded  on  an  affidavit  made  by  the  defen- 
dant's solicitor,  stating  that  he  "  believed  "  that 
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plaintiff  resided  in  London,  but  hod  a  registered 
office  in  Dublin,  and  occasionally  visited  Dublin. 
The  court  held  the  affidavit  insufficient  to  sus- 
tain the  motion,  which  was  accordingly  refused. 
Gardiner  v.  Harris,  8  L.  R.,  Ir.  352. 

It  is  sufficient  if  an  affidavit  of  the  defendant 
in  support  of  such  a  motion  states  positively, 
thougn  generally,  that  he  has  a  good  defence 
on  the  merits.     Duffy,  Sore,  Ir.  E.  6  C.  L.  509. 

A  motion  to  compel  a  plaintiff  to  give  security 
for  costs  will  not  be  granted  where  the  defendant, 
in  the  affidavit  on  which  it  is  grounded,  admits 
his  liability,  but  disputes  the  amount,  and 
alleges  his  intention  to  pay  money  into  court 
without  specifying  the  sum.  Kxr%  v.  Craigy  15 
W.  B.  715. 

An  affidavit  by  the  defendant  to  support  a 
motion  for  security  for  costs  need  not  specifically 
negative  every  circumstance  whereby  the  action 
could  be  supported ;  but  it  is  sufficient  that  it 
makes  a  prini&  facie  case,  if  the  affidavits  on  the 
other  side  do  not  allege  such  circumstance  to 
have  occurred.    Brennan  v.  FraTice^  16  W,  R.  997. 

A  motion  to  stay  the  proceedings  of  the  plain- 
tifEs  until  they  should  give  security  for  costs 
vas  refused  with  costs,  because  the  defendant's 
affidavit  in  support  of  the  motion  had  misrepre- 
sented and  suppressed  some  of  the  material  facts. 
Murphy  Y.  Archdall,  Sau.  &  Sc  630. 

4.  Amount  of  Seonrity. 

In  determining  the  amount  of  security  for 
costs  to  be  given  under  Ord.  LY.  r.  2,  the  court, 
as  a  general  rule,  wiU  have  regard  to  the  appli- 
cant's costs  previously  incurred  as  well  as  to 
future  costs.  Meusey  v.  Allen^  48  L.  J.,  Ch.  692  ; 
12  Ch.  D.  807  ;  41  L.  T.  788  ;  28  W.  R.  243. 

The  old  rule  of  the  Court  of  Chancery,  limiting 
the  amount  of  security,  is  altogether  superseded 
by  Ord.  LV.  r.  2.    Ih. 

The  court  will  follow  the  old  rule  as  to  the 
amount  to  be  paid  on  deposit  as  a  security  for 
costs,  unless  some  special  reason  is  shewn  why 
the  amount  should  be  greater.  Paxton  v.  Bell^ 
24  W.  R.  1013. 

In  a  suit  between  party  and  party,  the  court 
will  not  require  a  plaintiff  out  of  the  jurisdiction 
to  find  security  for  costs  to  a  greater  amount 
than  100/.  (that  being  the  sum  prescribed  by  the 
consolidated  orders),  without  going  into  the 
merits  of  the  case,  which  it  will  refuse  to  do 
upon  an  interlocutory  application.  Barry  v. 
JenUn$,  19  L.  T.  276. 

The  security  for  costs  directed  by  the  Com- 
panies Act  of  1862,  s.  69,  to  be  given  by  a  limited 
company  is  not  limited  by  the  amount  fixed  by 
the  court  in  the  case  of  a  plaintiff  being  out  of 
the  jurisdiction,  but  the  amount  is  to  be  deter- 
mined by  an  inquiry  in  chambers,  according  to 
t  he  particular  circumstances  of  the  case.  Imperial 
Bank  of  China^  India,  and  Japan  v.  Barik  of 
mndustan,  China,  and  Japan,  35  L.  J.,  Ch.  678  ; 
L.  B.  1  Ch.  437  ;  12  Jur.  (N.S.)  493 ;  14  L.  T.  611; 
14W.R.811. 

The  ancient  sum  of  40^.,  as  the  amount  in 
which  security  must  be  given  to  answer  costs  on 
the  plaintiff's  residing  abroad,  is  not  increased 
under  adverse  motion  on  any  special  circum- 
stances. U,  however,  such  a  plaintiff  asks  a 
favour  of  the  court,  further  terms  may  be 
imposed  on  him.    Gage  v.  Stafford,  2  Yes.  557. 

The  court  will  not  compel  a  plaintiff  to  give 
security  for  costs  to  an  amount  equal  to  what 
the  defendant's  costs  may  amount  to,  where  the 


expenses  may  be  very  great  owing  to  the  wit- 
nesses residing  at  a  distance,  and  out  of  the 
jurisdiction  of  the  court.  Kent  v.  Poole,  1  W. 
W.  &  H.  560  ;  7  D.  P.  C.  572. 

In  a  quo  warranto  information  the  court  will 
compel  the  relators  to  give  security  for  cost^s 
beyond  20Z.,  if  they  do  not  appear  to  be  the  bond 
fide  relators.    Beg,  v.  Dudley,  7  D.  P.  C.  700. 

It  is  the  duty  of  the  master  to  settle  the 
security  to  be  given  for  costs  by  plaintiff,  a 
foreign  merchant  Odwyer  v.  Salvador,  Dick. 
372. 

The  court  will  not  interfere  with  the  master's- 
discretion  as  to  the  amount  of  security  for  costs 
to  be  given  by  a  foreign  plaintiff,  unless  a  case 
of  manifest  and  gross  error  is  made  out.  French' 
V.  Mavle,  4  Scott  (N.B.)  719  ;  4  Man.  &  G.  107. 

SoTeral  Defendants.]— Where  the  plaintiff  is- 
resident  out  of  the  jurisdiction,  each  defendant 
in  the  cause  is  entitled  to  a  separate  security  for 
costs,  to  be  immediately  available  whenever  costs 
in  the  cause,  or  of  interlocutory  proceedings,  are 
awarded  to  him  against  the  maintiff.  Even 
where  the  order  is  that  the  plaintiff  give  one 
security  for  the  costs  of  all  the  defend^ts,  and 
such  security  is  given  accordingly,  it  is  to  be 
considered  as  representing  a  fund,  to  be  applic- 
able, from  time  to  time,  in  payment  of  the  costs 
of  each  of  the  defendants,  according  to  the 
priority  of  the  orders  by  which  they  were 
awarded.    Eyre  v.  Mahony,  6  Ir.  Eq.  R.  116. 

One  of  several  defendants  having  obtained  an. 
order  for  security,  based  upon  an  estimate  of  the  - 
amount  of  his  own  costs,  the  court  refused  to 
extend  the  bond  (on  the  request  of  the  plaintiff)  • 
to  the  costs  of  fdl  the  defendants.    Maeeey  v. 
Allen,  supra. 

Where  plaintiff  is  bound  to  give  security,  eaeh« 
defendant  suing  separately  is  entitled  to  a  sepa- 
rate bond  of  40/.,  though  only  one  is  payable. 
Loumdet  v.  Robertson,  4  Madd.  465. 

6.  Wlio  may  be  Sureties. 

When  a  plaintiff  is  required  to  give  security 
for  costs,  it  is  irregular  for  his  solicitor  to  be  his 
surety.    Panton  v.  Lahertouohe,  1  Ph.  265  ;  12 ' 
L.  J.,  Ch.  436 ;  7  Jur.  589.  S.  P.,  Norman,  In  re, 
11  Beav.  401. 

Where  the  plaintiff  is  out  of  the  jurisdiction,  a 
defendant  is  at  liberty  to  require  tiie  security  of 
solvent  persons  to  be  given  for  costs.  Cliffe  v. 
WUhimon,  4  Sim.  122. 

Where  a  plaintiff  resides  abroad,  and  an  order 
is  made  to  stay  his  proceedings  until  he  gives 
security  for  costs,  the  security  of  a  peison  also 
residing  abroad,  who  has  large  real  estates  within 
the  jurisdiction,  will  not  be  accepted  by  the 
court.  Knight  v.  De  Blaquiere,  Sau.  &  Sc.  648  ; 
1  Ir.  Eq.  R.  376.    And  iee  Sau.  &  Sc.  655,  n. 

But  such  a  surety,  along  with  a  co-surety  to 
answer  for  interlocutory  costs  might  be  accepted. 
lb. 

Circumstances  exist  under  which  the  usual 
number  of  sureties  might  be  dispensed  with.  lb. 

An  officer  in  her  majesty*s  army  named  as 
obligor  in  a  bond  of  security  for  costs  is  not  an 
insufficient  surety  from  his  regiment  being  at  the 
time  quartered  in  Scotland.  Miller  v.  Sales,  43 
L.  J.,  Ch.  446 ;  L.  R.  17  Eq.  430  ;  30  L.  T.  10 ; 
22  W.  R.  625. 

A.  B.  was  ordered  to  be  substituted  for  C.  D. 
(a  defendant),  as  the  next  friend  of  the  plaintiff, 
and  C.  D.  was  ordered  to  give  security  for  costs 
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Dp  to  that  time  :— Held,  that  the  proper  security 
'was  the  bond  of  C.  D.  and  of  a  responsible  surety. 
Payne  v.  Little,  16  Beav.  563 ;  22  L.  J.,  Ch. 
1037  ;  1  W.  R.  238. 

The  bond  of  the  British  Guarantee  Association, 
incorporated  by  act  of  parliament,  held  a  suffi- 
cient security  under  an  order  to  give  security  for 
costs.  Plestow  v.  Johnson^  1  Sm.  &  G.  (App.)  zx. ; 
2  Eq.  B.  38  ;  2  W.  R.  3. 

6.  Bankruptcy  of  Surety. 

FiMh  Security.] — The  surety  for  costs  of  a 
plaintiff,  resident  abroad,  became  bankrupt  a  few 
days  after  the  decree  dismissing  the  bill  with 
ooets,  and  before  the  costs  had  b^n  taxed  under 
it.  The  plaintiff  having  afterwards  presented  a 
petition  of  re-hearing,  the  court  ordered  the  pro- 
ceedings upon  it  to  be  stayed  until  the  plaintiff 
should  have  found  a  new  surety.  Lauiour  v. 
Holcomhe,  1  Ph.  262  ;  12  L.  J.,  Ch.  167;  7  Jur.  97. 

New  security  ordered  to  be  given  for  costs,  the 
surety  having  become  bankrupt.  Veitch  v.  Irving^ 
11  Sim.  122  ;  9  L.  J.,  Ch.  327. 

Where  security  has  been  given,  the  defendant 
will  not  be  entitled  to  fresh  security  if  the 
sureties  become  insolvent.  Jond9  v.  Jdcobs,  2 
D.  P.  0.  442. 

7.  Nature  of  Security. 

Deposit  of  Xoney.] — Plainti£b  ordered  to  give 
security  for  the  costs  allowed  to  deposit  money, 
instead  ol  giving  such  security,  and  a  reference 
made  to  the  master  to  approve  of  a  proper  sum. 
Fellowe$  v.  Deere,  3  Beav.  353.  S.  P.,  Cliffe  v. 
Wilkinwn,  4  Sim.  122. 

The  plakitiff,  in  proceedings  in  a  bill  of  dower, 
who  resided  out  of  the  jurisdiction,  was  allowed 
the  option  of  giving  security  or  lodging  the 
amount  in  court.  Maguire  v.  Maguire^  Sau.  &  Sc. 
653,  n. 

The  Court  of  Exchequer  refused  to  allow  a 
deposit  of  402.,  the  amount  of  the  security,  to 
stand  in  the  stead  of  the  security.  Xer  y.  Jfun^ 
iter  (^Lord)y  Bunb.  36. 

Where  a  petitioner  is  out  of  the  jurisdiction,  he 
may  deposit  a  sum  in  lieu  of  giving  security  for 
costs,  but  the  undertaking  of  his  solicitor  is 
insufficient.    Norman,  In  re,  11  Beav.  401. 

Sum  admitted  by  Defendant.] — Where  a  defen- 
dant admitted  a  large  sum  to  be  due,  and  the 
plaintiff  keeping  two  shops,  one  in  London  and 
the  other  in  Paris,  went  from  London  to  Paris  as 
necessity  required,  the  court  would  not  compel 
the  plaintiff  to  give  security  for  costs  in  the 
action  against  the  defendant  for  goods  sold,  but 
ordered  that  the  defendant  should  pay  the  money 
into  court  which  he  acknowledged  to  be  due; 
and  that  a  sufficient  portion  of  it  should  be 
appropriated  to  that  security.  Ze  Normand  v. 
Capua  (JViflwc),  6  Jur.  64. 

A  defendant  having  pleaded  payment  of  money 
into  court  in  satisfaction  of  part  of  the  demand, 
the  court,  instead  of  granting  a  rule  for  security 
'for  costs,  ordered  that  a  reasonable  portion  of  the 
•sum  paid  in  should  remain  in  the  hands  of  the 
master  to  meet  the  defendant's  costs,  if  necessary. 
Nylander  v.  Bamet,  6  H.  &  N.  609 ;  30  L.  J., 
Ex.  151 ;  7  Jur.  (N.8.)  194  ;  3  L.  T.  819  ;  9  W.  R. 
339. 

Money  of  Plaintiff  in  Defendant's  Hands.]— An 
•  order  for  a  security  for  costs  will  not  be  made 


if  the  defendant  has  money  of  the  plaintiff's  in 
his  hands.    Ihtffy  v.  Joyce,  25  L.  R.,  Ir.  42. 

FlaintiiTs  Claim  not  Bnfficient.] — The  demand 
which  the  plaintiff  seeks  to  establish  in  the 
action  is  not  such  a  security  as  is  required  by 
the  court.     O'Connor  v.  Bernard,  1  Jones,  175. 

Bet-off  against  Judgment.] — A  plaintiff  being 
resident  out  of  the  jurisdiction  of  the  court,  and 
having  already  an  unsatisfied  judgment  in  this 
country  against  the  defendant  for  a  larger  sum, 
the  court  discharged  a  rule  for  security  for  costs, 
upon  the  plaintiff's  undertaking  that  the  costs 
in  the  event  of  the  defendant  obtaining  a  verdict 
should  be  set  off  against  the  former  judgment 
Bristmoe  v.  Needham,  5  Scott  (N.B.)  799 ;  2  D. 
(N.S.)  651 ;  4  Man.  k.  G.  906. 

8.  Increase  of  Amount. 

Time  for.] — ^Where  in  an  action  by  a  foreigner 
security  has  been  given  for  costs  in  an  amount 
afterwards  much  exceeded  by  the  defendant's 
costs  actually  incurred  on  the  trial,  it  is  too  late 
for  him  to  move  for  further  security  for  costs 
after  a  nonsuit  and  pending  a  rule  for  a  new 
trial.  Alivon  v.  Fumival,  2  C.  &  M.  555  ;  4  Tyr. 
370  ;  3  L.  J.,  Ex.  140. 

In  what  Cases.] — ^A  rule  of  court  having  been 
made,  directing  that  legal  proceedings  might  be 
taken  in  the  name  of  a  corporation  against  certain 
commissioners  by  certain  ratepayers  interested  in 
the  matter,  on  their  giving  security  to  indemnify 
the  corporation  against  costs,  two  of  the  rate- 
payers entered  into  a  bond  in  the  usual  amount 
of  200^.  ,*  a  mandamus  having  accordingly  issued 
against  the  commissioners,  and  the  case  having 
been  taken  by  writ  of  error  to  the  house  of 
lords,  and  the  bond  of  indemnity  being  therefore 
of  insufficient  amount  to  cover  the  expenses 
incurred,  the  court  made  absolute  a  rule  to 
increase  the  amount  to  such  sum  as  the  coroner 
and  attorney  of  the  court  should  think  reason- 
able. Reg.  V.  Southampton  Harbour  CommU' 
sioners,  6'B,  ic  S.  407  ;  34  L.  J.,  Q.  B.  164  ;  20 
L.  T.  585. 

The  usual  security  for  costs  by  a  plaintiff 
residing  out  of  the  jurisdiction,  not  increased 
upon  special  circumstances,  as  distress ;  unless 
the  plaintiff  asking  some  favour,  teims  may  be 
imposed  upon  him.    Ogilvie  v.  Herne,  11  Ves.  698. 

In  an  action  for  libel  on  a  Turkish  minister, 
the  defendant  having  obtained  an  order  foi 
security  for  costs  to  the  extent  of  4002.  the  court 
refused  to  increase  the  sum  upon  a  suggestion 
that  the  expenses  of  witnesses  necessary  to  sup- 
port the  defendant's  justification  would  greatly 
exceed  that  sum.  Pi$ani  v.  Laweon,  5  Scott, 
118  ;  2  Jur.  48. 

Where,  upon  an  interpleader,  a  party  has  been 
let  in  to  defend  on  the  condition  of  his  paying 
the  money  into  court,  and  giving  security  for 
costs  to  an  amount  to  be  fixed  by  the  master,  on 
whose  decision  security  has  been  given  to  a 
certain  amount,  qusere,  if  the  court  can  order 
that  security  to  be  increased.  At  all  events,  the 
court  will  not  do  so  merely  because  it  turns  out 
that,  by  reason  of  commissions,  or  from  other 
causes  which  vrere  not  unforeseen  when  the 
master  settled  the  amount  of  security,  the  costs 
are  likely  to  exceed  the  amount  for  which  the 
security  was  given.  FoHer  v.  C^hy,  27  L.  J., 
Ex.  55. 
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The  amount  of  Becnritj  for  costs  will  not  be 
increased  merely  beoanse  it  is  apprehended  that 
the  expenses  attending  a  commission  to  examine 
witnesses  will  be  greater  than  were  anticipated. 
EdteUine  v.  Watkins,  28  L.  J^  Ex.  40. 


9.  DiBcharge  of  Order* 

Flaintiif  rotnming  to  England.] — The  court 
rescinded  a  judge's  order,  staying  proceedings  in 
tn  action,  on  the  ground  of  the  plaintiff  being 
abroad,  until  security  for  costs  was  given  (no 
80ch  security  having  been  given),  it  being  sworn 
that  he  had  returned  to  England,  and  had  no 
intention  of  going  abroad  again.  Place  y.  Camp- 
ieU,  6  D.  &  L.  113. 

When  an  order  has  been  properly  made  for  a 
plaintiff  to  give  security  for  costs,  on  the  ground 
that  he  is  a  foreigner  living  abroad,  he  is  not 
entitled  to  have  the  order  rescinded,  when  he 
afterwards  comes  to  reside  within  the  jurisdic- 
tion of  the  court.  Westenberg  v.  Mortimorej 
44  L.  J.,  C.  P.  289  ;  L.  R.  10  C.  P.  438  ;  32  L.  T. 
402. 

A  plaintiff  who,  being  abroad,  has,  after  ser- 
vice of  a  writ  of  summons  on  the  defendant,  been 
ordered  to  give  security  for  costs,  with  a  stay  of 
proceedings  in  the  meantime,  and  does  not  give 
security,  but,  on  his  return  to  England,  has  the 
order  dischai^ged,  is  at  liberty  to  declare,  although 
more  than  a  year  has  elapsed  since  the  service  of 
&e  writ  of  summons.  Bossy,  Green,  10  Ex.  8S1  ; 
3  C.  L.  R.  610  ;  24  L.  J.,  Ex.  193  ;  1  Jur.  (N.S.) 
285;  8W.R.  239. 

When  security  for  costs  has  been  given  by  a 
plaintiff  residing  out  of  the  jurisdiction,  the  court 
will  not  order  the  bond  to  be  delivered  up  to  be 
cancelled  before  the  end  of  the  suit,  on  the 
alleged  ground  that  he  has  since  returned  to 
England  with  the  intention  of  permanently 
remaining.  BadruM  v.  Hayley^  4  M.  &  W.  635  ; 
7  D.  P.  C.  19  ;  1  H.  &  H.  359  ;  8  L.  J.,  Ex.  46 ;  2 
Jur.  992. 

Where  a  plaintiff  has  been  compelled  to  give 
security  for  costs  on  the  ground  that  he  was  out 
of  the  jurisdiction  ;  on  an  application  to  discharge 
the  rule  for  that  security,  on  the  ground  of  the 
plaintiff's  return  to  this  country,  with  an  inten- 
tion permanently  to  reside  here,  it  is  insufficient 
for  the  plaintiff's  attorney's  clerk  to  moke  an 
affidavit  to  that  effect  Thrasher  v.  Bruh^  2  B. 
(HJB.)  51  ;  7  Jur.  217. 

Plaintiffs  resident  abroad,  being  ordered  to 
give  security  for  costs,  afterwards  came  to  reside 
withm  the  jurisdiction.  The  order  was  there- 
upon discharged,  the  plaintiffs  paying  the  costs 
of  the  application.  Mathews  v.  Chiohesterj  30 
Beav.  135. 

A  plaintiff  having  gone  abroad  on  matters 
connected  with  the  writ,  was  ordered  to  give 
security  for  costs,  but  having  returned  to  this 
country  the  order  was  discharged.  0^  Connor -v. 
Sierra  Nevada  Co.,  24  Beav.  435. 

When  the  plaintiff  comes  to  reside  permanently 
within  the  jnrisdiction,  and  the  order  is  rescinded, 
the  recognizance  entered  into  as  securi^  for  the 
-costs  of  the  suit  will  be  vacated.  Sterne  v. 
Goodissan,  7  Ir.  £q.  R.  89. 


10.  Von-oompliance  witli  Order. 

JudgmMLt  unless  Security  found  in  Fixed 
Time.] — Money  had  been  paid  into  court  to  await 
the  result  of  an  interpleader  issue ;  the  execu- 


tion creditor  who  was  defendant  in  the  issue 
lived  abroad,  and  was  ordered  to  provide 
security  for  costs,  and  for  that  purpose  pro- 
ceedings were  stayed.  About  five  months  after- 
wards, as  no  security  had  been  given,  the  court 
granted  the  claimant  leave  to  sign  judgment  for 
the  money  in  court,  unless  the  execution  creditor 
found  security  in  a  fortnight.  Melin  v.  Bumontt 
20  L.  T.  366  ;  17  W.  R.  673. 

Action  Dismiiied.] — ^The  plaintiff  was  ordered 
to  give  security  for  costs,  the  action  being  stayed 
in  the  meantime ;  but  he  failed  to  do  so.  The 
defendant  applied  to  dismiss  the  action  for  want 
of  prosecution,  under  Ord.  XXIX  r.  1 : — ^Held, 
following  the  equity  in  preference  to  the  common- 
law  practice,  that  the  judge  had  a  discretion  to 
make  an  order  dismissing  the  action,  though 
the  defendant  had  not  abandoned  the  order  for 
security  for  costs.  La  Ghrange  v.  McAndrew, 
48  L.  J.,  Q.B.  315  ;  4Q.  B.  D.  210  ;  39 L.  T.  600; 
27  W.  R.  413. 

A  plaintiff  who  had  gone  to  California  was 
ordered  to  give  security  for  costs.  Two  months 
afterwards  the  defendant  moved,  that  the  plain- 
tiff might  give  security  within  a  limited  time,  so 
that  the  bill  might  be  dismissed  : — ^Held,  that 
the  motion  was  premature.  0*  Connor  v.  Sierra 
Nevada  Cb.,  23  ^eav.  608. 

A  plaintiff  failed  to  pay  certain  costs  at  a  time 
fixed,  and,  being  in  contempt,  the  defendant,  in 
June,  1860,  obtained  an  order  that  all  further 
proccfedings  should  be  stayed  until  he  had  cleared 
the  contempt  or  given  security  for  costs.  He 
taking  no  further  steps  to  prosecute  his  suit, 
the  defendant,  in  January,  1861,  moved  to  dis- 
miss the  bill  for  want  of  prosecution  ;  but  the 
motion  being  wholly  irregular,  was  refused.  JPut- 
voyev,  Kennard,  2  Giff.  533  ;  30  L.  J.,  Ch.  262 ; 
7  Jur.  (N.s.)  958  ;  3  L.  T.  687  ;  9  W.  R.  297. 

A  motion  to  dismiss  allowed,  notwithstanding 
the  default  of  the  plaintiff  under  an  order  staying 

Eroceedings  until  security  for  costs  was  given  by 
im.    Kennedy  v.  Edwards ^  11  Jur.  (K.8.)  153  ; 
13  L.  T.  498. 


If  Security  not  found  in 


Time.] — 


Plaintiff,  who,  under  circumstances,  had  been 
ordered  to  give  security  for  costs  by  reason  of 
his  insolvency,  but  who  had  not  complied  with 
the  order,  was  ordered  to  give  security  within  ten 
days,  or  his  bill  to  be  dismissed.  Tredwell  v. 
Byrch,  1  Y.  &  Coll.  480. 

A  plaintiff  resident  abroad,  who  had  been 
ordered  to  give  security  for  costs,  but  had  not 
complied ;  ordered  to  give  security,  and,  on 
default,  his  bill  to  be  dismissed.  Canute  v. 
Granty  1  Sim.  348. 

A  plaintiff  resident  abroad,  having  made 
default  in  giving  security  for  costs,  the  court 
ordered  that  he  should  give  security  within  four 
days,  or  that  an  injunction  which  he  had 
obtained  ex  parte  should  be  dissolved ;  but  it 
refused  to  order  the  bill  to  be  dismissed.  Fort  v. 
Bank  of  England,  10  Sim.  616. 

Where  an  order  had  been  made  upon  a  plain- 
tiff resident  abroad  to  stay  his  proceedings  until 
he  should  give  security  for  costs,  and  he  had 
suffered  a  long  time  to  elapse  without  giving 
security,  a  further  order  was  made  that  he 
should  give  security  before  a  certain  day,  or  that 
his  bill  should  stand  dismissed  with  costs. 
Powell  V.  Smith,  Sau.  &  Sc.  654,  n. 

Plaintiff  resident  abroad  ordered  to  give 
security  pursuant  to  former  order,  on  or  before 
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the  first  day  of  next  term,  or  in  default  that  his 
bill  should  be  dismissed  with  costs.  Knight  v. 
WUsofiy  2  Ir.  Eq.  R.  168. 

Where  an  order  has  been  made  upon  a  plain- 
tiff resident  abroad,  to  stay  his  proceedings  until 
he  should  give  security  for  costs,  and  he  had 
suffered  a  long  time  to  elapse  without  giving 
security,  a  further  order  was  made  that  he  should 
give  security  before  a  certnin  day,  or  that  his  bill 
should  stand  dismissed.  Hardwicke  v.  Warren, 
6au.  &  Sc.  645  ;  2  Ir.  Eq.  R.  156.  S.  P.,  Knight 
V.  Be  Blaquiere,  Sau.  &  Sc.  649 ;  1  Ir.  Eq.  R. 
375. 

A  plaintiff,  having  been  ordered  to  give  security 
for  costs,  gave  an  insufficient  security  ;  he  was 
ordered  to  give  other  security  within  a  month, 
and  having  made  default,  he  was  ordered  to  give 
security  within  a  limited  period  ;  and,  in  default, 
that  the  bill  should  stand  dismissed  with  costs. 
Giddings  v.  Oiddingg,  10  Beav.  29  ;  16  L.  J., 
Ch.  183  ;  11  Jur.  549. 

A  side-bar  rale  to  dismiss  the  bill  for  want  of 
prosecution  cannot  be  entered  after  an  order  has 
been  obtained  by  the  defendant  that  the  pro- 
ceedings should  be  stayed  until  the  plaintiff  gave 
security  for  costs ;  but  the  defendant  might 
have  made  a  special  application  to  the  court, 
founded  on  that  order,  and  the  plaintiff^s  non- 
compliance with  it.  Afartin  v.  FarreHl^  2  Hog. 
151. 

A  plaintiff  having  been  ordered  te  give  security 
for  oosts,  and  omitting  to  do  so,  ordered  to  per- 
fect his  security  within  a  fortnight,  or  in  default 
that  his  bill  should  be  dismissed  with  costs. 
Cooper  V.  Purton,  1  N.  R.  468. 

A  bill  was  filed  on  January  15th,  1869,  and  on 
the  2l8t  an  order  was  made  that  the  plaintifEs, 
being  out  of  the  jurisdiction,  should  give  security 
for  costs.  None  having  been  given,  the  plaintiffs 
were  ordered  to  give  security  within  fourteen 
days,  or  the  bill  stand  dismissed  without  any 
further  order.  Charras  v.  Pickering,  39  L.  J,, 
Ch.  190. 

When  a  plaintiff  resided  in  Australia,  and  a 
defendant  obtained  the  usual  order  that  he 
should  give  security  for  costs,  the  court  allowed 
four  months  for  the  plaintiff  to  find  such  security, 
and  ordered  the  dismissal  of  the  bill  with  costs, 
unless  the  security  should  be  perfected  within 
that  time.     Grant  v.  Ingram,  20  L.  T.  70. 

11.  Fund  In  Court. 

Payment  out  to  Bneoessfbl  Party — Jndgmant 
BeT«rsed  —  Order  on  Bolieitor  to  Sepay.]— An 
action  being  dismissed  at  the  hearing  with  costs, 
a  sum  of  money  which  had  been  paid  into  court 
as  security  for  the  defendants*  costs  was  ordered 
to  be  paid  out  to  the  solicitors  for  the  defendants 
in  part  payment  of  the  defendants*  costs.  The 
judgment  was  reversed  by  the  Court  of  Appeal, 
and  the  costs  ordered  to  be  paid  by  the  defen- 
dants. The  plaintiffs  asked  for  an  order  against 
the  defendants'  solicitors  for  repayment  by  them : 
— Held,  that  the  court  had  no  jurisdiction  on 
the  appeal  to  order  the  defendants'  solicitors  to 
refund  the  money,  the  solicitors  not  being 
present ;  nor,  semble,  could  such  an  order  have 
been  made  if  they  had  been  served  with  notice 
of  the  application.  Lydney  and  Wigpool  Iron 
Ore  Co.  V.  Bird,  33  Ch.  D.  85 ;  55  L.  T.  558  ; 
34  W.  R.  749— C.  A. 

Staying  Payment  Out.] — ^A  defendant  appealed 
from  a  decree  ordering  him  to  pay  the  plaintiff's 


costs.  The  appeal  was  dismissed  without  costSy 
and  the  deposit  ordered  to  be  returned.  The 
plaintiff  who  had  issued  a  fi.  fa.  for  the  costs  of 
suit,  applied  for  an  order  staying  the  repayment 
of  the  deposit  to  the  defendant,  but  the  appli- 
cation was  refused.  Martyr  v.  LawreTice,  2 
De  a.  J.  &  S.  317. 

Bight  to.] — ^A  sum  of  money  was  paid  into 
court  to  abide  the  result  of  an  action  at  law. 
The  court  declined  to  regard  the  money  so  paid 
in  as  a  security  for  the  costs  incurred  in  the 
action.  Floekton  v.  Peake,  4  N.  R.  135  ;  10  L.  T. 
369  ;  12  W.  R.  789. 

Bight  of  Intervener  to — Order  at  laitanee  of 
Defendant.]  —  A  plaintiff  resident  out  of  the 
jurisdiction  lodged  a  sum  of  money  in  court, 
as  security  for  costs,  at  the  instance  of  the 
defendant.  After  the  action  had  been  set  down 
for  trial  a  third  party  obtained  leave  to  intervene. 
A  verdict  was  had  for  the  plaintiff,  to  which 
the  defendant  submitted ;  but  the  intervenient 
obtained  a  new  trial,  in  which  he  succeeded  on 
fresh  evidence,  and  was  awarded  his  costs,  as 
against  the  plaintiff,  incurred  subsequently  to 
the  order  for  a  new  trial : — B.eld,  that  the  inter- 
venient was  not  entitled  to  be  paid  the  money 
lodged  in  court.  Hyan  v.  Mingy  25  L.  B.,  Ir. 
186. 

12.  Costa  of  AppUoatlon. 

Ho  preTiooe  Applioation  to  Plaintiir.]~The 
court,  in  granting  a  rule  for  security  for  costs, 
will  not  oblige  a  defendant  to  pay  the  costs 
of  the  motion,  though  no  application  was 
made  to  the  plaintiff  for  security  before 
moving,  where  the  merits  have  been  gone  into. 
Holmes  v.  Pemberton^  5  Jur.  (NJ3.)  727  ;  7  W.  R. 
160. 

If  the  plaintiff  shews  cause,  the  court  in 
granting  such  rule  will  not  obUge  the  defendant 
to  pay  costs  of  the  motion,  though  no  application 
for  security  has  been  made  to  the  plaintiff  before 
moving,  such  previous  application  being  only 
necessary  where  a  stay  of  proceedings  is  part  of 
the  rule.  Greece  ^King^  v.  WriglU,  W.  W.  &  D. 
594  ;  1  Jur.  944. 

Where  no  application  has  been  made  to  the 
plaintiff  for  security  before  moving,  the  court 
in  granting  the  rule  will  oblige  the  defendant  to 
pay  the  costs  of  the  motion.  Fletcher  y.  Law, 
5  N.  &  M.  351 ;  3  A.  &  E.  551 ;  1  H.  &  W. 
430. 

Hegleeting  to  Inquire.] — ^When  the  plaintiff 
cannot  be  found  at  the  place  of  residence  named 
in  the  bill,  it  is  the  duty  of  the  defendant  to 
seek  information  from  the  plaintiff's  solicitor; 
and  neglect  of  such  inquiry  will  be  visited  with 
costs  of  the  motion  for  security.  Knight  v.  Coryf. 
1  N.  R.  229  ;  32  L.  J.,  Ch.  127  ;  9  Jur.  (N.8.)  481 ; 
7L.T.  618  ;  11  W.  R.  254. 

Costs  of  Inqniriei.] — An  order  having  been^ 
made  that  the  plaintin  do  give  security  for  costs, 
the  defendant  sent  a  person  into  the  country  to 
inquire  into  the  ability  of  the  person  proposed 
as  security,  and  to  search  for  juogmente  against 
him.  Although  this  coarse  was  not  strictly  con- 
formable to  practice,  the  costs  were  not  dis- 
allowed. Bainhrigge  v.  Mots,  3  Kay  &  J.  62; 
3  Jur.  (N.S.)  107. 
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e.  Tbansfeb  of  Actions. 

See  B.  8.  C,  1883,  OrdL  XLIX 

1.  Application,  when  granted,  386. 
1  Practice,  391. 

1.  Application,  when  granted. 

(iaaen't  Bench  to  Admiralty  Diyiiion.] — ^A 
collision  having  occurred  between  two  ships,  by 
which,  besides  damage  to  cargo,  personal  injuries 
were  occasioned  to  a  fireman  on  board  one  ship, 
an  action  in  the  Admiralty  Division  by  the 
owners  of  that  ship  resulted  in  the  other  ship 
being  adjudged  solely  to  blame.  The  owners  of 
the  Utter  luiving  thereupon  instituted  a  limita- 
tioii  action  also  in  the  Admiralty  Division,  the 
fireman,  the  present  plaintifE,  issued  a  writ 
in  the  Queen's  Bench  Division,  nUiming  1,000Z. 
damages  for  personal  injuries  from  the  owners  of 
the  delinquent  ship.  By  the  statement  of  daim 
in  the  limitation  action,  it  was  alleged  that  the 
fireman's  was  the  only  claim  arising  out  of  the 
collision  in  respect  of  personal  injuries,  and  that 
it  was  for  500/.  The  defendants,  of  whom  the 
fireman  was  nominally  one,  replied  that  bis 
daim  was  for  1,000/.  Judgment  was  given  in 
the  limitation  action  on  this  basis.  Under  these 
circunstances  the  fireman's  action  was  trans- 
ferred from  the  Queen's  Bench  Division  to  the 
Admiralty  Division  upon  application  made  by 
the  defendants  under  Ord.  LI.  r.  2.  Hawkins  v. 
Morgan,  49  L.  J.,  Q.  B.  618. 

Although  an  action  in  which  the  sole  question 
is  a  qaestion  of  salvage  may  under  Ord.  XLIX. 
r.  3,  be  properly  transferred  to  the  Admiralty 
DiTision,  such  a  transfer  should  not  be  ordered 
where  there  are  other  questions  in  the  action 
capable  of  being  tried  by  a  jury.  Ocean  Steam- 
thip  Co.  V.  Anderson,  33  W.  R.  536— C.  A. 

Admiralty  to  Queen's  Bench  IHviiion,] — ^When 
an  action  is  commenced  in  the  Admiralty 
Division  in  a  matter  over  which  that  division 
has  not  jurisdiction,  the  defendant  can  insist  as 
of  right  on  it«  transfer  to  another  division.  I7ie 
Seakam,  48  L.  J.,  P.  29  ;  40  L.  T.  38. 

Queen's  Benoh  to  Chaneery  Diyiiion.] — The 
common  law  divisions  have  jurisdiction  to  en- 
tertain an  action  to  establish  a  donatio  mortis 
caosft,  even  where  the  legal  right  has  not  passed 
to  the  donee ;  but  in  such  cases  the  action  is 
more  properly  instituted  in  the  Chancery  Division. 
Cjtsidy  V.  Belfast  Banking  Co,,  22  L.  B.,  Ir.  68. 

To  an  action  in  the  Exchequer  Division  to 
recover  possession  of  land,  the  defendant  set  up 
a  counter-claim  for  specific  performance  of  a 
contract  for  a  lease.  Upon  a  summons  taken 
out  in  that  division  by  the  defendant,  and 
against  the  plaintiffs  will,  a  judge  of  the 
Common  Pleas  Division  at  chambers  made  an 
order  to  transfer  the  action  to  the  Chancery 
Division,  the  Lord  Chancellor's  consent  having 
been  obtained : — Held,  that,  since  it  appeared  on 
the  facts  that  there  was  a  primA  facie  case  for 
K|)ecific  performance,  which,  under  the  practice 
before  the  Judicature  Acts,  would  have  entitled 
the  defendant  on  a  bill  for  specific  performance 
to  an  injunction  to  restrain  the  action,  and  since 
the  question  of  specific  ])erformance  could  be 
more  conveniently  disposed  of  in  the  Chancery 
Division,  the    action  ought  to  be  transferred. 

VOL.   XI. 


Hlllman  v.  Mayhew,  46  L.  J.,  Ex.  334 ;  1  Ex.  D. 
132 ;  34  L.  T.  256  ;  24  W.  B.  436. 

W.  contracted  to  purchase  a  property,  and 
paid  a  deposit.  He  afterwards  gave  notice  to 
rescind  the  contract  on  the  ground  of  the 
vendor's  delay  in  making  out  a  title,  after 
which  he  went  into  liquidation.  His  trustee 
commenced  an  action  in  the  Exchequer  Division 
against  the  vendor  for  a  return  of  the  deposit, 
and  for  damages.  The  vendor  delivered  a 
counter-claim  for  specific  performance,  insisting 
that  there  had  not  been  any  such  delay  as  to 
entitle  the  purchaser  to  rescind  : — ^Held,  that,  as 
there  was  a  question  to  be  tried  which  was  not 
a  question  for  a  jury,  and  if  the  vendor  suc- 
ceeded upon  it  he  would  be  entitled  to  relief  for 
giving  which  the  Chancery  Division  alone  had 
the  requisite  machinery,  the  action  ought  to  be 
transferred  to  that  division.  HoUoway  v.  York, 
2  Ex.  D.  333 ;  25  W.  B.  403— C.  A. 

An  action  will  not  be  transferred  from  a 
common  law  division  to  the  Chancery  Division 
merely  because  there  is  an  equitable  counter- 
claim, as,  for  instance,  one  for  specific  perform- 
ance of  an  agreement,  unless  there  is  some 
practical  difficulty  in  determining  the  questions 
raised  in  the  common  law  division.  Bridges  v. 
Dyas,  12  L.  B.,  Ir.  377. 

In  an  action  by  a  purchaser  of  land  against  the 
vendor  for  return  of  the  deposit,  the  defendant 
counter-claimed  for  specific  performance : — Held, 
that  the  action  ought  to  be  transfened  to  the 
Chancery  Division.  London  Land  Co,  v.  Harris, 
53  L.  J.,  Q.  B.  536  ;  13  Q.  B.  D.  640 ;  51  L.  T. 
296  ;  33  W.  B.  14. 

The  personal  representative  of  a  deceased 
mortgagee  commenced  an  action  in  the  Queen's 
Bench  Division  against  the  mortgagor  for  pay- 
ment of  the  balance  of  moneys  lent  by  the 
mortgagee  and  interest.  Twelve  days  afterwards 
the  defendant  commenced  an  action  in  the 
Chancery  Division  against  the  mortgagee's  per- 
sonal representative  and  heir-at-law  claiming  an 
account  and  payment  of  the  balance  owing  by 
the  deceased  and  redemption: — Held,  that  the 
first  action  ought  not  to  be  transferred  to  the 
Chancery  Division,  as  the  accounts  could  be 
more  convenientlv  taken  before  an  official  referee 
than  before  the  chief  clerk.  Newbould  v.  Steade, 
49  L.  T.  649— C.  A. 

Where  the  plaintiff  brought  an  action  in  the 
Queen's  Bench  Division,  and  his  claim  was  to 
have  an  account  taken  of  partnership  dealings 
extending  over  a  period  of  four  years,  and  to 
have  the  affairs  of  the  partnership  wound  up, 
and  also  to  have  an  account  taken  of  moneys 
had  and  received  by  the  defendant  otherwise 
than  under  the  partnership  deed  : — Held,  that, 
notwithstanding  Ord.  Xv.  r.  la,  this  action 
should  be  transferred  to  the  Chancery  Division 
for  the  purpose  of  having  the  partnership  and 
other  accounts  taken,  as  the  Queen's  Bench 
Division  had  not  suitable  machinery  for  the 
taking  of  such  accounts.  Leslie  v.  Clifford,  60 
L.  T.  690. 

If  in  an  action  in  a  common  law  division,  where 
a  cross  action  has  also  been  brought  in  the  Chancery 
Division,  it  appears  that  the  whole  dispute 
between  the  parties  can  be  more  conveniently 
disposed  of  in  the  Chancery  Division,  an  order 
transferring  the  cause  to  that  division  will  be 
made,  even  though  there  is  a  question  in  the 
cause  which  might  be  properly  tried  by  a  jury  in 
the  common  law  division.  Iloltnes  v.  Harvey, 
35  L.  T.  600 ;  26  W.  B.  80. 
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Where  a  company  was  being  wound  up  in  the 
Chancery  Division,  and  the  business  was  being 
carried  on  by  the  liquidator,  against  whom  an 
action  was  brought  in  the  Exchequer  Division  for 
injuries  sustain^  through  the  negligence  of  the 
company,  a  motion  to  transfer  the  action  to  the 
Chancery  Division  was  refused,  the  plaintiff  under- 
taking to  amend  his  writ  by  claiming  against  the 
liqui&tor  personally,  the  plaintifTs  rights  against 
the  company  in  the  winding-up  not  being  pre- 
judiced. Thames  Steam  J^rry  Co,^  In  re,  40 
L.  T.  422  ;  27  W.  R.  493. 

The  vendor  of  a  piece  of  land  brought  an  action 
in  the  Queen's  Bench  Division  against  the  pur- 
chaser for  trespassing  on  an  adjoining  piece  of 
land.  The  defendant  alleged  in  his  defence  that 
the  plaintiff  had  agreed  to  grant  him  a  right  of 
way  over  the  last-mentioned  piece  of  land,  and 
delivered  a  counter-claim  claiming  rectification 
of  the  deed  of  conveyance  by  ins^ing  a  grant 
of  such  right  of  way.  He  also  claim^  specific 
performance  of  an  alleged  agreement  to  sell  him 
another  adjoining  piece  of  land.  The  defendant 
then  moved  to  transfer  the  action  to  the  Chanceiy 
Division :  —  Held,  that  the  reUef  asked  by  the 
counter-claim  was  not  a  sufficient  ground  for 
transferring  the  action  to  the  Chancery  Division. 
Storey  Y.  Waddle,  4  Q.  B.  D.  289  ;  27  W.  B.  833 
— C.A. 

When  an  action  has  been  already  commenced 
in  one  of  the  common  law  divisions,  a  defen- 
dant cannot,  by  instituting  a  cross  action  in  the 
Chancery  Division  respecting  the  same  subject- 
matter,  and  including  other  subject-matter 
specially  assigned  to  the  Chancery  Division  by 
8.  34  ot  the  Judicature  Act,  1873,  entitle  himself 
to  ask  for  a  transfer  to  the  Chancery  Division  of 
the  first  action  in  cases  where  the  two  matters 
are  not  so  connected  as  to  render  it  necessary 
that  they  should  be  tried  together,  and  the 
common  law  division  is  able  to  do  complete 
justice  on  the  matter  originally  brought  before 
it.  Standard  DUoaunt  Co,  v.  Barton,  37  L.  T. 
581. 

Chancery  to  Queen's  Beneh  Diyiiion.] — Prin- 
ciples on  which  a  cause  should  be  transferred 
from  the  Chancery  Division  to  the  Queen*s  Bench 
Division,  for  the  purpose  of  being  heard  before 
the  Commercial  Court,  considered.  JBaerlein  v. 
Chartered  Mercantile  Bank,  66  L.  J.,  Ch.  54 ; 
[1895]  2  Ch.  488  ;  12  R.  581 ;  72  L.  T.  850 ;  43 
W.  R.  692— C.  A. 

Where  an  action  in  the  Chancery  Division  is  to 
be  tried  by  a  jury,  it  is  the  more  convenient 
practice  to  transfer  the  action  altogether  to  the 
Queen's  Bench  Division.  Martin,  In  re,  Hunt  v. 
ChanOfers,  51  L.  J.,  Ch.  683  ;  20  Ch.  D.  365  ;  46 
L.  T.  399  ;  30  W.  R.  527— C.  A. 

The  court  refused  to  stay  or  transfer  from  the 
Chancery  Division  an  action  for  account,  though 
there  was  pending  in  a  more  advanced  stage  a 
common  law  action  in  which  the  same  issues 
were  raised  by  the  plaintiff  in  the  Chancery 
Division  by  counter-claim.  Zadd  v.  I*ulegton, 
52  L.  J.,  Ch.  816  ;  31  W.  R.  539. 

On  appeal  by  consent  it  was  ordered  that 
further  proceedings  in  the  action  in  the  Chancery 
Division  should  be  stayed  until  the  trial  of  the 
action  in  the  Queen's  Bench  Division.  S.  C, 
52  L.  J.,  Ch.  976  ;  48  L.  T.  949  ;  31  W.  R.  802— 
C.A. 

An  action  in  the  Chancery  Division  will  not  be 
transferred  on  any  ground  of  convenience  merely 
because  it  is  an  action  for  damages.     Cannot  v. 


Morgan,  45  L.  J.,  Ch.  50  ;  1  Ch.  D.  1 ;  33  L.  T. 
402 ;  24  W.  R.  91— C.  A. 

The  fact  that  a  previous  action,  of  which  the 
costs  are  unpaid,  has  been  commenced  and  dis- 
continued in  one  of  the  common  law  courts  is 
no  ground  for  a  transfer  to  the  corresponding 
division.    lb. 

The  court  will  order  a  transfer  of  a  petition  for 
revocation  of  a  patent  to  the  Queen's  Bendi 
Division  to  be  heard  by  the  judge  at  the  same 
time  as  an  action  for  damages  before  a  judge  and 
jury  in  respect  of  the  same  subject-matter.  Edg^t 
Patent,  In  re,  63  L.  T.  370 ;  38  W.  R.  698. 

An  action  for  a  money  demand  will  not  be 
transferred  from  the  Chancery  Division,  unless 
under  special  circumstances.  Black  v.  I)U>er,  1 
L.  R.,  Ir.  107. 

An  action  to  restrain  the  use  of  a  trade-name 
Involved,  besides  the  usual  trade-mark  issues,  the 
special  question  whether  the  name  had  not  beoome 
the  name  of  a  specific  machine.  Upon  motion  by 
defendant  for  transfer  of  the  action  to  a  common 
law  division  and  entry  for  trial,  and  for  the 
settlement  of  issues  to  be  tried  by  judge  and 
jury  : — Held,  under  Rules  of  Court,  1875,  OitL 
XXXVI.  rr.  3,  26,  that  the  action  was  unfit  for  a 
jury,  and  motion  refused.  Singer  MamtfactuHng 
Co,  V.  Loog,  48  L.  J.,  Ch.  647 ;  11  Ch.  D.  656 ;  40 
L.  T.  647  ;  27  W.  R.  903. 

Administration   Bond.]— Where,  in   an 

administration  action  in  the  Chanceiy  IMvision, 
default  was  made  by  a  personal  representative  in 
matters  connected  with  the  estate  of  the  deceased, 
and  another  action  was  subsequently  brought  In 
the  same  court  against  the  personal  representative 
and  his  sureties  upon  the  bond  given  by  them 
for  the  due  administration  of  the  estate,  and  tlie 
sureties  denied  that  the  acts  of  defia.ult  were 
covered  by  the  bond,  the  oourt  refused  to  tnmsfer 
the  second  action  to  a  common  law  division. 
BUakley  v.  Odium,  23  L.  R.,  Ir.  165. 

Aotloni  relating  to  same  Inuisaetioiis  in 
diifersnt  Divisions.]— Three  actions  arising  out 
of  the  same  series  of  transactions  were  pending 
in  different  branches  of  the  court,  and  the  second 
had  been  ordered  to  be  transferred  to  the  diTision 
in  which  Hie  third  was  pending.  The  first  action 
raised  an  issue  distinct  from  the  issues  in  the 
other  two.  On  an  application  that  the  three 
actions  might  be  consolidated,  they  were  ordered 
to  come  on  for  trial  together,  the  evidence  in 
each  to  be  used  in  all,  and  all  further  proceedings 
in  the  second  action  were  stayed  except  such  as 
were  necessary  to  bring  it  on  with  the  other  two. 
Smith  V.  Whichcord,  24  W.  R.  900. 


Administration  Prooeedings  pending.! — When 
an  administration  action  is  pending  in  the  Chan- 
cery Division,  the  judge,  in  whose  court  it  is 
pending,  can  order  the  transfer  to  himapilf  of 
actions  brought  in  other  divisions  against  the 
executor,  if  they  be  brought  against  him  qua 
executor,  but  not  otherwise.  Chapman  v.  Mastm^ 
40  L.  T.  678. 

On  a  summons  by  an  executor  under  Ord.  LI. 
r.  2a,  for  the  transfer  from  the  Exchequer  to  the 
Chancery  Division  of  an  action  by  a  creditor  of 
the  estate  against  the  executor  personally,  which 
alleged  that  he  had  committed  a  devastavit,  but 
which  had  been  commenced  after  an  order  had 
been  made  for  the  administration  of  the  testa- 
trix's estate,  and  for  a  stay  of  proceedings  in 
such  action  after  it  had  been  transferred : — ^Held, 
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thBt  the  ezecator  was  entitled  to  a  transfer  of 
the  action,  bat  the  conrt  refused  to  stay  the  pro- 
•ceediDgB  on  the  ground  that  an  executor  cannot 
escape  liability  by  reason  of  an  adbninistration 
order  haying  been  made.  Tmms,  Jn  re^  47  L.  J., 
Ch.  831  ;  88  L.  T.  679  ;  26  W.  R.  692. 

Where  a  creditor  had  obtained  in  an  action 
in  the  Exchequer  Division  an  order  nisi  to  sign 
jodgment  a^inst  the  executrix  of  his  debtor, 
and  before  judgment  had  been  signed  another 
creditor  obtained  in  the  Chancery  Division  a 
decree  for  the  administration  of  the  decoEised 
debtor's  estate,  he  was  held  to  have  no  priority  ; 
and  the  action  in  the  Exchequer  Division  was 
transferred  to  the  Chancery  Division  and  pro- 
ceedings therein  stayed  upon  motion  made  for 
that  purpose.  Stuhh»,  In  re,  JIaiuon  v.  Stubbs, 
il  L,  J.,  Ch.  671  ;  8  Ch.  D.  164  ;  26  W.  R.  736. 

An  order  for  the  transfer  to  the  judge  before 
whom  an  administration  action  is  pending  of 
actions  against  the  executors  should  not  be  made 
by  the  order  for  administration.  Poole,  In  re, 
Pcole  V.  Poole,  56  L.  T.  66. 

An  action  may  be  transferred  from  the  com- 
mon law  division  under  Ord.  L.  r.  4,  after  an 
-Older  for  administration  accounts  has  been  made. 
Henderson  y.  Maxwell,  17  L.  B.,  Ir.  226. 

Tnagjbr  firom  one  Judge  of  Chancery  Biyiaion 
to  another.] — Ord.  LI.  r.  2,  has  reference  only  to 
the  transfer  of  an  action  from  one  division  to 
another,  and  does  not<  authorise  a  transfer  from 
a  judge  of  one  division  to  another  judge  of  the 
same  division.  Chapman  v.  Beal  Prop^y  Tnut, 
7  Ch.  D.  732  ;  26  W.  B.  587. 

An  action  was  brought  and  a  decree  made  in 
the  Chancery  Division  for  administration  of  the 
personal  estate  of  A.,  and  for  an  inquiry  whether 
his  moiety  of  certain  real  estate  hsA  become 
assets  of  ms  partnership  business  carried  on  with 
B.  B.,  the  surviving  partner,  brought  an  action 
for  winding  up  the  partners!^  in  another  branch 
-of  the  Chancery  Division : — Held,  that  B.'s  action 
oogfat  to  be  tTEmaferred  to  the  judge  before  whom 
the  action  for  administration  was  pending.  Ba/eU 
V.  Daxis,  48  L.  J.,  Ch.  40. 

When  a  bill  has  been  filed  in  one  branch  of  the 
court,  and  a  second  bill  relating  to  the  same 
estate  has  been  filed  in  another  branch,  the 
leoond  suit,  even  when  a  decree  in  it  has  been 
obtained,  will  be  transferred  to  the  branch  of  the 
court  in  which  the  first  bill  was  filed,  and  the 
plaintiff  in  the  second  suit  will  pay  the  costs  of 
the  application  for  transfer.  Lucae  v.  Siggerit, 
41  L.  J.,  Ch.  364 ;  L.  B.  7  Ch.  617 ;  26  L.  T. 
-661 ;  20  W.  B.  458,  478. 

As  a  general  rule,  a  suit  instituted  in  one 
branch  of  the  court  when  a  suit  as  to  the  same 
matter  is  pending  in  another  brandi  will  be 
transferrea  to  the  latter,  and  the  plaintiff  in  the 
aeoond  suit  will  have  to  pay  the  costs  of  the 
transfer.  But  the  plaintiff  in  the  first  suit  ought, 
before  giving  notice  of  motion  for  transfer,  to 
ask  the  plaintiff  in  the  second  suit  for  his  con- 
cent to  the  application,  and  if  the  plaintiff  in 
the  first  suit  neglects  to  do  so,  he  may  have  to 
pay  the  costs  of  the  applicatioiL  Lyall  v. 
Weldhen,  L.  B.  9  Ch.  287 ;  30  L.  T.  146 ;  22 
W.  B.  683. 

The  trustees  of  a  marriage  settlement  filed  a 
bill  to  have  the  trusts  carried  into  execution,  and 
marked  the  cause  for  Malins,  Y.-C.  A  few  weeks 
afterwards  the  husband  and  wife  filed  a  bill  to 
have  the  settlement  set  aside,  or  rectified  in  a 
'way  which  would  give  the  wife  entire  control 


over  the  fund.  This  cause  was  marked  for  the 
Master  of  the  Bolls.  The  trustees  applied  to 
have  the  second  cause  transferred  to  the  court  of 
Malins,  Y.-C: — Held,  that  the  second  bill  ought 
to  have  been  filed  in  the  same  court  as  the  first, 
and  that  the  plaintiffs  in  the  second  cause  must 
pay  the  costs  of  the  application  to  have  it  trans- 
terred  to  the  vice-chancellor,  and  that  regard 
could  not  be  had  to  the  circumstance  that  the 
arrear  of  causes  before  the  vice-chancellor  was 
very  heavy.  Sogers  v.  Ccfrrie,  43  L.  J.,  Ch.  337; 
L.  B.  9  Ch.  62  ;  29  L.  T.  602  ;  22  W.  B.  101. 

When  a  case  involving  voluminous  accounts 
was  attached  to  the  court  of  a  judge  who  had 
formerly  been  counsel  in  the  case,  and  his  chief 
clerk  had  after  much  consideration  decided  the 
principle  upon  which  the  accounts  were  to  be 
taken,  the  icourt  refused  to  order  a  transfer  of 
the  cause  to  another  branch  of  the  court  till  it 
became  necessary  to  make  some  application  to 
the  judge  in  person.  Jackson  v.  Ward,  29  L.  T. 
861— L.  JJ. 

When  a  person,  knowing  that  a  suit  has  been 
instituted  in  one  branch  of  the  court,  files  a  bill 
in  another  branch  of  the  court  in  respect  of  the 
same  subject-matter,  the  second  cause  will  be 
ordered  to  be  transferred  to  the  court  to  which 
the  first  cause  is  attached,  and  the  plaintiff  in 
the  second  cause  will,  as  a  general  rule,  be  ordered 
to  pay  the  costs  of  the  application  for  such  trans- 
fer. Orrell  v.  JBusoh,  L.  B.  6  Ch.  467  ;  22  L,  T. 
461 ;  18  W.  B.  588. 

After  a  decree  has  been  made  in  one  branch 
of  the  court  in  which  no  further  directions  were 
reserved,  but  there  was  liberty  to  apply,  the 
cause  may  in  a  proper  case  be  transferred  to 
another  branch  of  the  court  which  has  before  it 
another  cause  relating  to  the  same  matter. 
Bryson  v.  Warujick  and  Napton  CaneU  Co.,  18 
Jur.  893. 

The  court  will  order  a  transfer  of  a  suit  from 
one  branch  of  the  court  to  another,  if  there  is  a 
probability  of  convenience  from  so  doing.  Cur^ 
lewis  V.  Whidborne,  10  W.  B.  261. 

When  two  suits  isolating  to  the  administration 
of  the  same  estate  are  instituted  in  different 
branches  of  the  court,  and  in  one  of  these  suits  a 
decree  has  been  obtained,  the  circumstances  may 
be  such  as  to  render  it  proper  that  that  suit 
should  be  transferred  to  the  branch  of  the  court 
where  a  decree  has.  not  been  made.  Corser  v. 
Jones,  14  W.  B.  704. 

Where  a  petition  is  presented  in  two  matters 
which  have  Deen  dealt  with  by  different  branches 
of  the  court,  it  is  proper,  in  the  absence  of  special 
circumstances,  that  the  petition  should  be  pre- 
sented in  that  branch  of  the  court  where  the 
prior  order  in  date  has  been  made ;  and  leave 
should  be  obtained,  in  the  usual  way,  for  the 
transfer  into  that  court  of  the  matter  in  which 
the  subsequent  order  has  been  made.  Browse^ 
In  re,  12  Jur.  (n.b.)  153  ;  14  W.  B.  298. 

Transfer  to  High  Conrt  from  Xayor'i  Conrt] 
— ^In  an  action  in  the  Mayor's  Court  against  two 
defendants,  one  of  whom  was  a  corporation  aggre- 
gate, an  application  was  made  by  the  defendant 
corporation  to  have  the  action  transferred  to  the 
Chancery  Division  of  the  high  court,  on  the 
grounds  (1)  that  accounts  were  required  from 
persons  who  were  not  within  the  jurisdiction  of 
the  Mayor's  Court ;  (2)  that  it  would  be  necessary 
to  bring  several  persons  into  the  action  as  third 
parties,  which  could  not  be  effectually  done  if 
the  action  remained  in  the  Mayor's  Court ;  (3> 
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that,  according  to  recent  decisions,  a  corporation 
aggregate  could  not  be  made  defendants  in  an 
action  in  the  Mayor*s  Coait : — ^Held,  that,  nnder 
these  circumstances,  it  was  "  fit "  that  the  whole 
proceeding  should  be  transferred  from  the  inferior 
court  to  tne  high  court.  Vickeri  v.  Stevens^  44 
L.  T.  679 ;  29  W.  B.  662.    See  MAYOR'S  CouBT. 

Transfer  to  and  from  County  Court.] — See 
County  Coubt. 

From  Palatine  Court  of  Lanmwter.] — See 
Coubt. 

Administration  of  InsolTont  Sstates — ^Bank- 

ruptey  Court.] — See  Bakkbuftoy. 

8.  Practloe. 

Application  on  Hotlee.]  —  Motions  for  the 
transfer  of  causes  from  one  division  to  another 
of  the  high  court  should  be  made  on  notice. 
Hwmphreye  t.  Edwardi^  45  L.  J.,  Ch.  112. 

Consent  of  President.] — An  order  for  the 
transfer  of  a  cause  is  not  effectual  until  the 
sanction  of  the  president  of  the  division  to  which 
it  is  proposed  to  transfer  the  cause  has  been 
obtained.    JIumphreys  ▼.  Edioarde,  supra. 

Quaere,  whether  the  Court  of  Appeal  has  power 
to  order  the  tnmsfer  of  an  action  without  the 
consent  of  the  president  of  the  division  from 
which  it  is  to  be  transferred.  Storey  v.  Waddle^ 
4  Q.  B.  D.  289  ;  27  W.  B.  833— C.  A. 

Semble,  such  consent  may  be  obtained  after 
the  order  for  transfer  has  been  made.  Block  t. 
Diver^  1  L.  B.,  Ir.  107. 

Court  of  Appeal — ^Powor  of.] — ^The  Court  of 
Appeal  has  no  jurisdiction  to  make  an  order  to 
transfer  a  suit  which  was  pending  in  chancery 
before  the  Judicature  Act,  1873,  came  into  opera- 
tion, from  one  judge  to  another.  IfutleVt  In  re^ 
45  L.  J.,  Ch.  79  ;  1  Ch.  D.  11  ;  38  L.  T.  337— 
C.A. 

Judge  at  Cliamberi — ^Transfer  firom  Queen's 
Benoh  to  Chanoery  Division.] — The  effect  of 
ss.  31,  39,  of  the  Judicature  Act,  1873,  and  s.  11, 
sub.-s.  2,  of  the  Judicature  Act,  1875,  taken 
together  with  Ord.  LI.  r.  2,  and  Ord.  LIV .  r.  2,  is, 
that  any  judge  of  the  Queen's  Bench  Division, 
sitting  at  chambeis,  has  jurisdiction  to  order  that 
an  action  assigned  to  that  division  be  transferred 
to  the  Chancery  Division,  though  he  is  not  a  judge 
of  the  division  to  which  the  action  is  assigned. 
HUlman  v.  Mayhew^  45  L.  J.,  Ex.  334  ;  1  Ex.  D. 
132 ;  34  L.  T.  256  ;  24  W.  B.  435. 

Winding-up  of  Company — Order,  by  whom 
made.  ] — ^When  an  order  has  been  made  by  a  judge 
of  the  Chancery  Division  for  the  winding-up  of 
a  company  under  the  Companies  Acts,  1862  and 
1867,  the  judge  in  whose  court  such  winding-up 
shall  be  pending  has  no  jurisdiction,  under  Ord. 
LI.  r.  2a,  to  order  the  transfer  to  him  of  an 
action  pending  against  the  company  in  another 
court  of  the  same  division ;  such  a  transfer  can 
only  be  made  by  the  Lord  Chancellor  under  Ord. 
LI.  r.  1.  Landore  Siemens  Steel  Co.,  In  re  (10 
Ch.  D.  489),  not  followed.  Madras  Irrigatian 
and  Canal  Co,,  In  re,  16  Ch.  D.  702 ;  29  W.  B. 
520. 

Applioation,  Ex  parte.] — On  the  winding- 
up  of  a  company,  the  transfer  to  a  judge  of  the 


Chancery  Division,  under  Ord.  LI.  r.  2a,  of  an 
action  pending  in  another  division  can  be  ordered 
ex  parte.  United  Kingdom  Electric  Telegraph 
Co.,  In  re,  29  W.  B.  332. 

When  an  order  for  the  compulsory  winding-up^ 
of  a  company  has  been  made,  an  action  against 
the  company  pending  in  another  division  of  the 
court  will  be  transferred  on  an  application  ex 
parte.  Landore  Siemens  Steel  Co.,  In  re,  10 
Ch,  D.  489 ;  40  L.  T.  35  ;  27  W.  B.  304. 

On  what  Prineiplei  determined.] — ^Unders.  24, 
Bub-B.  6,  of  the  Judicature  Act,  1873,  and  in  the 
absence  of  consent  to  the  oontraiy,  a  common 
law  action  tried  in  or  transferred  to  another 
division  is  to  be  determined  on  the  same  common 
law  principles  as  would  have  been  applied  to  it 
in  the  Queen's  Bench  Division. — ^Per  Fry,  LJ". 
The  Gertrude,  The  Baron  Aherdare,  13  P.  D. 
105  ;  59  L.  T.  251 ;  36  W.  B.  616  ;  6  Asp.  M.  G» 
315. 

For  Hearing — Further  Prooeedingi,  where 
heard.] — In  actions  which  were  transferred  to 
Ftj,  J.,  for  hearing  only,  where  his  lordship  has 
ordered  any  further  proceedings  to  be  beard 
before  himself,  any  applications  which  are  such 
as  are  usually  made  in  chambers  should  be  made 
to  his  lordship  by  summons  in  chambers,  and  not 
by  motion,  as  heretofore.  Snow  v.  Bolton,  50 
L.  J.,  Ch.  743  ;  17  Ch.  D.  433  ;  44  L.  T.  571  ;  2^ 
W.  B.  583.  8.  P.,  Shaw  v.  Brown,  50  L.  J.,  Ch. 
232. 

An  application  to  stay  further  proceedings  in 
an  action  which  has  been  transferred  for  the 

Purpose  of  trial  from  one  judge  of  the  Chancery 
)ivision  to  another  may  be  dealt  with  by  the 
judge  to  whom  the  action  was  originally  attached. 
BoHnson  v.  Chadwick,  47  L.  J.,  Ch.  607 ;  T 
Ch.  D.  878  ;  38  L.  T.  415  ;  26  W.  B,  421. 

Under  Ord.  LI.  r.  la,  a  judge,  to  whom  an 
action  has  been  transferred  for  trisd,  has  authority 
to  hear  a  petition  by  a  solicitor  under  the 
Solicitors  Act,  1860,  for  costs  incurred  in 
recovering  property  in  the  action.  Porter  v. 
West,  50  L.  J.,  Ch.  231 ;  43  L.  T.  569 ;  29  W.  B. 
236. 

An  application  for  the  court  to  exercise  ita 
jurisdiction  over  a  solicitor  on  account  of  conduct 
disclosed  in  an  action  may  be  made  in  the  action, 
and  therefore  is  a  further  proceeding  within 
Ord.  LI.  r.  la,  of  the  Judicature  Act.  Cave  v. 
Cave,  Caw,  In  re,  49  L.  J.,  Ch.  656 ;  43  L.  T. 
158  ;  28  W.  B.  764. 

A  plaintiff  in  a  partition  suit,  on  the  20th 
September,  gave  notice  of  trial  before  Malins, 
V.-C,  without  a  jury.  On  the  19th  Novembcar 
he  took  out  a  summons  in  the  chambers  of 
Malins,  Y.-C,  asking  that  an  issue  of  fiaot 
might  be  tried  at  Ch^ter  before  any  other  qnea- 
tion  of  fact  was  tried.  On  the  30th  November 
the  plaintiff  gave  notice  of  motion  before  Fry,  J., 
to  whom  the  cause  had  been  transferred,  that  the 
action  might  stand  out  of  the  paper  for  hearing 
until  the  Hilary  sittings,  1878,  which  was  ordered 
to  oome  on  for  hearing  on  the  11th  December. 
On  the  7th  December  Malins,  V.-C,  at  the 
request  of  the  plaintiff,  adjourned  the  summons 
to  be  heard  by  Fry,  J.,  at  the  same  time  as  the 
motion  : — ^Held,  that,  in  consequence  of  the  delay 
on  the  part  of  the  plaintiff,  it  would  be  unjust  to 
the  defendant  to  put  off  the  trial  for  a  further 
time,  and  both  applications  must  be  dismissed. 
Lloyd  V.  JoTies,  7  Ch.  D.  390 ;  37  L.  T.  524. 
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B»-tn]ute — ^IxL  what  Cues.] — Where  a  cause 
bas  in  pursuanoe  of  a  general  order  been  trans- 
fened  nt>m  one  branch  to  another  branch  of  the 
court,  the  fact  that  orders  on  interlocutory  appli- 
cations and  relating  to  special  injunctions  nave 
been  made  by  the  court  to  which  the  cause  was  in 
the  first  Instance  attached  will  not  be  sufficient 
cause  for  ordering  a  re-transfer.  Tuoeddell  v. 
Rogerton,  3  £q.  R.  701— L.JJ. 

A  cause  in  which  the  briefs  had  been  delivered, 
and  in  which  one  of  the  leading  counsel  who 
usually  practised  in  the  court  where  it  was 
originally  set  down  had  advised  in  the  case, 
having  been  transferred  to  the  court  of  another 
vice-chancellor,  an  application,  made  with  the 
consent  of  all  parties,  for  its  re-transfer  was 
refused.    Tiffin  v.  Parker,  12  W.  B.  698. 

Where  a  cause  has  by  general  order  been  trans- 
ferred from  one  coart  to  another,  a  re-transfer 
will  not,  without  consent,  be  ordered  where  it 
will  delay  the  hearing.  Where  it  will  not  be 
delayed,  the  court  will  give  weight  to  the  fact 
tiiat  the  judge  from  whose  court  it  has  been 
transferred  has,  by  means  of  interlocutory  appli- 
cations, gained  an  acquaintance  with  the  facts. 
FlaU  V.  WaUer,  35  L.  J.,  Ch.  728 ;  L.  R.  1  Oh, 
471 ;  15  L.  T.  Ill ;  14  W.  R.  784. 

Where,  on  the  occasion  of  an  interlocutory 
application  prior  to  the  transfer  of  a  cause,  the 
question  involved  in  the  suit  has  been  argued 
and  dealt  with  on  the  merits,  that  is  sufficient 
ground  for  ordering  a  re-transfer  to  the  judge 
before  whom  such  interlocutory  application  was 
heard;  bat  it  is  no  ground  for  ordering  such 
re-transfer  that  a  precisely  similar  point  has 
been  decided  by  such  judge  in  a  different  suit. 
WiUon  V.  Gray,  14  W.  R.  783. 

Semble,  that  every  order  for  a  transfer  is 
made  subject  to  any  application  of  any  party, 
and  that  every  order  for  re-transfer  is  in  the 
nature  of  an  order  nisi,  and  may  be  obtained 
ex  parte,  leaving  it  to  the  other  side  to  move  to 
discharge  it.    lb. 

An  order  will  not  be  made  for  the  re-transfer 
of  a  cause  on  an  ex  parte  application,  Dennis  v. 
Morris,  21  W.  R.  43. 

/.  CONSOLIDATIOK  OP  ACTIONS. 

Ste  R.  S.  C,  1883,  Ord.  XLIX.  r.  8. 

By  Judicature  Aot,  Common  Law  Praotloe 
adopted.] — Ord.  LI.  r.  4  of  Rules  of  Supreme 
Court,  1875,  adopts  the  old  practice  at  common 
law,  and  the  court  can  only  consolidate  actions 
at  the  instance  of  defendants,  and  not  on  the 
application  of  a  number  of  different  plaintifib 
against  the  same  defendants.  But  in  such  cases 
the  court  may,  under  the  general  jurisdiction, 
enlarge  the  time  for  taking  the  next  step  in 
several  of  a  series  of  actions  till  one  of  them  has 
been  tried  as  a  test  action.  Amos  v.  Chadwick, 
4  Oh.  D.  869. 

In  what  Caaes  allowed— Same  Parties.] — Six 
penal  actions  having  been  brought  in  the  same 
<x)urt  by  an  informer  against  a  newspaper  pro- 
prietor for  the  alleged  insertion  of  six  different 
advertisements  in  violation  of  s.  92  of  the 
Larceny  Act,  1861,  on  the  defendant's  motion  the 
actions  were  consolidated,  and  the  plaintiff  was 
ordered  to  pay  the  costs  of  the  motion.  Bramhle 
y,  Xnosc,  18  W.  R.  72. 

If  a  i^LTty  sues  on  a  bill,  and  after  the  action  is 
commenced  another  bill  accepted  by  the  same 


defendant,  of  which  he  is  the  holder,  is  dis- 
honoured, and  he  brings  a  second  action  on  that,  a 
judge  will  direct  the  two  actions  to  be  consoli- 
dated.   Oldershaw  v.  Tregwell,  3  Oar.  &  P.  58. 

In  two  actions  brought  on  two  several  bills  of 
exchange  between  the  same  plaintiff  and  defen- 
dant, sdl  the  pleas  to  which  concluded  to  the 
country,  the  court,  after  issue  joined,  allowed 
both  actions  to  be  consolidated  on  the  plaintiff's 
undertaking  not  to  delay  going  to  trial,  and  pay- 
ing all  the  costs  of  the  second  action  up  to  the 
time  of  the  rule.  Booth  v.  Payne,  1  I).  (N.8.) 
348  ;  11  L.  J.,  Ex.  256  ;  5  Jur.  1087. 

Wliere  an  attorney  did  different  kinds  of  pro- 
fessional work  for  a  client,  and  after  all  the 
business  was  transacted  sent  in  a  bill  for  one  part 
of  the  business,  and  subsequently  sent  in  a  bill 
for  the  other  part,  and  commenced  an  action  for 
the  first  part  of  the  business  before  the  expiration 
of  the  month  in  respect  of  the  delivery  of  the 
second  bill,  and  after  the  expiration  of  that 
month  commenced  an  action  for  the  other  part, 
the  court  made  an  order  for  the  consolidation  of 
the  two  actions.  Bea/rdsall  y.  Cheethamy  27  L.  J., 
Q.  B.  367  ;  6  W.  R.  504. 

Same  Plaintiff— SeToral  Defendants.] — 

An  order  under  s.  5  of  the  Law  of  Libel  Amend- 
ment Act,  1888,  for  the  consolidation  of  several 
actions  against  different  defendants  in  respect  of 
the  same  or  substantially  the  same  libel  may  be 
made  before  the  defences  in  the  actions  have 
been  delivered.  Stone  v.  Press  Association,  66 
L.  J.,  Q.  B.  662  ;  [1897]  2  Q.  B.  159  ;  77  L.  T.  41 ; 
45W.  R.  641— 0.  A. 

The  plaintiff  having  brought  an  action  against 
the  defendant  Pike,  a  newspaper  proprietor  and 
publisher,  for  publishing  a  libel  in  his  newspaper, 
and  having  also  at  the  same  time  brought  a 
separate  action  against  each  of  sixteen  other 
defendants  for  publishing  the  same  libel  in  their 
several  newspapers,  the  court  (1)  refused  to  make 
an  order  to  consolidate  the  said  actions  on  the 
ground  that,  although  the  libel  was  the  same  in 
each  case,  yet,  the  several  publications  and  the 
circumstances  attending  them  being  different, 
the  causes  of  action  in  the  several  cases  were 
different ;  but  (2)  made  an  order  that  aU  further 
proceedings  in  all  the  said  actions,  save  one  to 
be  select^  by  the  plaintiff,  be  stayed  pending 
the  trial  of  such  selected  action ;  and  further 
that,  if  the  plaintiff  be  dissatisfied  with  the  ver- 
dict obtained  on  the  trial  of  such  action,  he 
should  be  at  liberty  to  select  one  other  action  for 
trial ;  and  further,  the  defendants  by  their 
counsel  undertaking  to  be  bound  by  the  verdicts 
in  the  said  selected  first  and  second  actions,  that 
the  plaintiff  be  at  liberty  to  sign  judgment 
against  the  defendants  in  all  the  remaining 
actions  for  the  maximimi  amount  of  damages 
found  by  the  jury.  Colled{/e  v.  Pilie,  66  L.  T. 
124. 

Two  actions  having  been  brought  by  the  same 
plaintiff  against  different  defendants  on  the  same 
policy,  the  court  consolidated  them,  after  a 
declaration  had  been  delivered  in  one,  at  the 
instance  of  the  defendant  in  the  latter  action, 
though  the  plaintiff  objected.  Hollingsworth  v. 
Broderick,  4  A.  &  E.  646  ;  6  N.  &  M.  240  ;  1  H. 
&  W.  691. 

Where  a  plaintiff  brings  several  actions  upon 
the  same  policy  against  several  underwriters,  the 
court  will  not,  without  his  consent,  make  a 
consolidation  rule  upon  the  terms  of  both  plain- 
tiff and  defendantA  being  bound  in  all  the  actions 
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r  by  the  event  of  one.  Doyle  t.  Andermn,  1  A.  & 
B.  635  ;  4  N.  &  M.  873. 

Where  two  actions  were  brought  by  the  same 
plaintiffs  against  different  defend^ts  on  different 
policies  on  the  same  ship,  the  court  refused,  at 
the  instance  of  the  defendants,  to  compel  the 
plaintiffs  to  consolidate,  and  to  be  bound  by  one 
of  the  actions,  without  their  consent.  McGregor 
V.  Jlor^all,  3  M.  &  W.  320 ;  6  D.  P.  C.  338 ;  7 
L.  J.,  Ex.  71 ;  2  Jur.  257. 

Where  upwards  of  forty  actions  were  brought 
against  underwriters  of  the  policies  of  insurance, 
one  of  which  had  been  assigned  by  memorandum 
of  transfer  signed  by  some  of  them,  before  the 
bankruptcy  of  the  assured,  the  court  made  an 
order  for  consolidation,  the  general  principle  laid 
down  being,  that  all  actions  should  be  stayed 
except  such  as  might  be  really  necessary  to 
determine  the  liability  of  distinct  defendants  in 
each  dass  of  cases,  but  not  the  plaintiffs.  The 
court  ultimately  settled  that  there  were  two 
classes  of  cases,  and  that  two  actions  should  be 
allowed  to  proceed.  Syers  v.  Piokersffill,  27  L.  J., 
Ex.  5 ;  6  W.  K.  16. 

On  an  application  to  consolidate  a  number  of 
actions  in  which  the  cause  of  action  and  the 
ground  of  defence  appear  prim&  facie  to  be  the 
same,  it  is  not  a  sufficient  answer  that  possibly 
the  position  of  some  of  the  parties  may  be 
different,  and  raise  different  questions  (especially 
if  such  questions  will  be  only  as  to  the  amount 
of  their  respective  liabilities),  although  the 
extent  of  the  consolidation  must  depend  on  the 
circumstances.    Ih, 

When  an  action  had  been  commenced  against 
one  for  port-dues  for  three  sums  of  Iff.,  and 
actions  had  also  been  commenced  by  the  same 
plaintiff  against  nine  other  individuals,  and  the 
declarationB  in  the  nine  actions  were  identical 
in  form  with  the  declaration  in  the  first,  but  the 
particulars  claimed  sums  due  at  different  times, 
the  court  refused  to  consolidate  the  actions,  at 
the  instance  of  the  defendants,  without  the  con- 
sent of  the  plaintiff,  as  it  did  not  appear  that 
the  right  was  the  same,  while  the  damage  was 
clearly  several.  Saltash  Corporation  v.  Jachman^ 
1  D.  &  L.  851 ;  13  L.  J.,  Q,  B.  105  ;  8  Jur.  176. 

Different  Plaintiff's.]— An  action  by  a 

husband  for  an  injury  done  to  himself  may  be 
consolidated  with  a  separate  action  by  the 
husband  and  wife  for  an  injury  done  to  the  wife 
at  the  same  time  and  place.  Morley  v.  Midland 
Jiy,t  3  F.  &  F.  961. 

Aotioni  in  soTeral   Diviiions.] — ^Three 

actions  arising  out  of  the  same  series  of  transac- 
tions were  pending  in  different  branches  of  the 
court,  and  the  second  had  been  ordered  to  be 
transferred  to  the  division  in  which  the  third  was 
pending.  The  first  action  raised  an  issue  distinct 
from  the  issues  in  the  other  two.  On  an  application 
that  the  three  actions  might  be  consolidated,  they 
were  ordered  to  come  on  for  trial  together,  the 
evidence  in  each  to  be  used  in  all,  and  all  further 
proceedings  in  the  second  action  were  stayed 
except  such  as  were  necessaiy  to  bring  it  on 
with  the  other  two.  Smith  v.  Whichoord,  24 
W.  B.  900. 

Conduct  of,  where  Plaintiib  differ.]— Where 
two  actions  had  been  commenced  on  the  same 
day  by  different  plaintiffs,  and  had  been  con- 
solidated, upon  a  difference  of  opinion  arising 
between  the  joint  plaintiff  as  to  the  conduct  of  | 


the  action,  the  plaintifEs  who  first  took  a  step 
towards  severance  by  making  an  application  for 
a  change  of  solicitors  were  made  defendants, 
and  the  conduct  of  the  action  given  to  th& 
other  plaintiffs,  although  the  claim  of  the  latter 
was  smaller  in  amount  than  that  of  the  former. 
Holden  v.  SilJatone  and  Dodivorth  Coal  and  Iron- 
Co.,  45  L.  T.  531 ;  30  W.  R.  98. 

Where  three  actions  had  been  commenced  for 
the  administration  of  the  same  estate,  the  court 
(notwithstanding  the  general  rule  that  the 
plaintiff  in  the  first  action  is  entitled  to  the- 
conduct  of  the  proceedings)  ordered  the  three 
actions  to  be  consolidated,  and  gave  the  conduct 
of  the  future  proceedings  in  the  consolidatecl 
causes  to  the  plaintiff  in  the  second  action,  ou, 
the  ground  that  the  parties  thereto  were  the 
persons  chiefly  interested,  by  whom  the  costs 
would  have  to  be  borne,  and  consequently  to 
whose  advantage  it  would  be  to  keep  down  the 
expenses.    Printers  Entate,  In  re^  48  L.  T.  208. 

Applioation  by  Plaintiff— Causes  pending  in, 
same  Division.]— Under  Ord.  XLIX.  r.  8,  of 
the  Kules  of  the  Supreme  Court,  1883,  an  order 
for  the  consolidation  of  causes  or  matters  pending 
in  the  same  division  between  the  same  parties 
may  be  made  upon  the  application  of  the 
plaintiff.  MaHin  v.  MarHn  ^  Co.,  66  L.  J.,  Q.  B. 
241  ;  [1897]  1  Q.  B.  429;  76  L.  T.  44  ;  45  W.  11, 
260— C.  A. 

Form  of  Order.] — ^Actions  having  been  brought 
against  eight  persons  upon  mutual  insurance 
policies,  the  court,  at  their  instance,  granted  a 
rule  for  consolidating  them,  upon  the  terms  that 
they  should  admit  the  amounts  for  which  they 
were  respectively  liable  in  case  their  liability- 
should  be  established,  and  should  consent,  if 
necessary,  to  an  order  referring  it  to  the  master 
to  settle  the  same.  Lewis  v.  Burkes  or  Bank^^ 
4  C.  B.  (N.S.)  330;  27  L.  J.,  C.  P.  247  ;  4  Jun 
(N.8.)  663  ;  6  W.  R.  652. 

Where  five  separate  actions  were  brought  upon 
five  distinct  guarantees  of  502.  each  given  by 
five  several  parties  for  the  payment  of  250/', 
the  proceedings  in  four  of  the  actions  wei'e 
ordered  by  a  judge  to  be  stayed,  the  defendants 
consenting  to  be  bound  by  the  verdict  in  one, 
provided  that  such  verdict  was  to  the  satisfaction, 
of  the  judge  who  tried  the  cause,  the  plaintiff 
to  be  at  liberty  to  apply  to  open  the  order  after 
plea,  on  the  ground  that  the  issue  would  not 
decide  the  merits  in  the  other  actions: — ^Held, 
that  this  was  a  proper  order.  Sharpe  v.  Let  ft' 
bridge,  4  Man.  &  G.  37 ;  4  Scott  (N.B.)  722  ;. 
11  L.  J.,  C.  P.  189 ;  6  Jur.  399. 

The  assignee  of  a  replevin  bond  having  brought 
actions  seveiully  against  the  principal  and  his- 
two  sureties,  the  court  made  a  rule,  that  the 
proceedings  in  all  the  actions  should  be  stayed 
upon  payment  of  the  rent  due  and  costs ;  and 
that,  upon  such  payment  not  being  made,  the 
first  action  should  be  proceeded  with,  the  defen- 
dants in  the  other  two  actions  to  be  bound  by 
the  event  of  the  first.  Bartlett  v.  Bartlett,  4 
Man.  &  G.  269 ;  4  Scott  (N.B.)  779 ;  11  L.  J., 
C.  P.  223. 

Three  actions  were  brought  against  three 
obligors  of  a  joint  and  several  bond,  conditioned 
for  the  good  behaviour  of  the  manager  of  a 
banking  company.  After  the  declarations  were 
delivered,  the  court,  on  motion  by  the  defen- 
dants, ordered  that,  the  plaintiff  proceeding  in 
whichever  of  the  actions  he  should  select,  pro*- 
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ceediBgs  in  the  other  two  should  be  stayed  till 
tlie  first  was  tried ;  the  defendants  undertaking 
to  be  bound  by  the  event  of  the  first  tried,  but 
the  plaintiff,  after  such  trial,  to  be  at  liberty,  if 
disposed  so  to  do,  to  proceed  in  the  other  two. 
Anderson  v.  Ttoogood,  1  Q.  B.  215. 

Liability  to  Solieitor  for  Gosts.||  ^  Separate 
writs  of  scire  facias  had  issued  against  seven,  at 
tlie  suit  of  E.,  and  in  those  suits  the  plaintiff  was 
retained  as  attorney  for  each  defendant.  At  the 
suggestion  of  the  plaintiff,  and  with  the  consent 
of  the  defendant,  a  consolidation  rule  was 
obtained,  by  which  aU  the  actions  were  to  abide 
the  event  of  one  action :— Held,  that  the  separate 
retainers  were  determined  when  the  consolidation 
wos  agreed  on,  and  a  joint  retainer  was  then 
giren,  and  therefore  the  defendant  was  liable  to 
the  plaintiff  for  the  costs  subsequently  incurred. 
AnderMon  v.  Boynton,  13  Q.  B.  308 ;  7  D.  &  L. 
25 ;  19  L.  J.,  Q.  B.  42  ;  14  Jur.  14. 

Test  Action — When  binding.] — ^When  a  num- 
ber of  actions  are  consolidated,  and  one  of  them 
is  ordered  to  be  tried  as  a  test  action,  the  judg- 
ment in  such  action  will  not  bind  the  parties  in 
&11  the  other  actions,  unless  it  has  been  tried  out 
on  its  merits  upon  evidence.  Amos  v.  Chadwick^ 
47  L.  J.,  Ch.  871 ;  9  Ch.  D.  459  ;  39  L.  T.  50 ; 
2G  W.  E.  840— C.  A. 

Where,  therefore,  one  of  seventy-eight  actions 
by  different  plaintiffs  against  the  same  defen- 
dants was  ordered  to  be  tried  as  a  test  action  to 
decide  the  rights  of  the  plaintiffs  in  aU  the  other 
actions,  and  the  plaintiffs  in  the  test  action, 
when  it  came  on  for  trial,  declined  to  proceed, 
and  judgment  was  then  given  for  the  defendants : 
—Held,  that,  notwithstanding  Ord.  XLI.  r.  6,  there 
had  been  no  trial  of  the  test  action  on  the  merits, 
and  that  the  judge  had  jurisdiction  to  substitute 
another  of  the  actions  as  a  test  action.    Ih. 

In  the  absence  of  agreement,  the  plaintiff  in 
an  action  thus  constituted  a  t^t  action  has  no 
right  to  be  indemnified  against  costs  by  the  other 
plaintiffs.    Ih. 

Diseontinnanee  o£] — When  an  action, 

which  had  been  made  a  test  action  (for  the 
purpose  of  deciding  the  rights  of  the  plaintiffs 
in  a  number  of  similar  actions  against  the  same 
flefendants},  came  on  for  trial,  the  plaintiff 
«(eclined  to  proceed,  on  the  ground  that  he  was 
not  in  a  fit  state  of  health  to  attend  and  be 
examined  as  a  witness.  On  a  previous  occasion 
he  had  moved  for  and  obtained  a  postponement 
of  the  trial  on  the  ground  of  his  ill-health.  A 
week  before  the  tml  an  application  by  the 
plaintiff  in  chambers  to  stay  idl  proceedings  in 
the  action  had  been  refused  by  Malins,  Y.-C,  on 
the  ground  that  the  plaintiff  was  not  dominus 
litis,  but  a  trustee  for  the  plaintiff  in  the  other 
actions.  At  the  trial  the  plaintiff  asked  for  a 
postponement,  or  that  an  oider  of  discontinuance 
might  be  made  under  Ord.  XXIII.  r.  1 : — Held, 
that  the  court  could  not  regard  the  rights  of  the 
plaintifb  in  the  other  actions,  but  must  act  as  if 
the  plaintiff  had  not  appeared  at  the  trial,  and 
most  dismiss  tihe  action  with  costs.  Bobinson  v. 
CkadwUk,  47  L.  J.,  Ch.  607  ;  7  Ch.  B.  878  ;  38 
L.  T.  416  ;  26  W.  B.  556. 

Whan  Queition  may  be  rtopened.]  — 

Consent  to  be  bound  by  verdict  in  one  cause  out 
of  several  upon  the  same  question  means  such  a 
verdict  as  ought  to  stand.  Hodson  v.  Jliohard' 
«m,  3  Burr.  1477. 


Where  causes  are  consolidated,  the  verdict 
which  is  to  bind  all  the  others  must  be  perfectly 
to  the  satisfiiction  of  the  court.  Anon,^  Lofft, 
147. 

VThere  a  consolidation  rule  has  been  entered 
into,  though  fresh  evidence  is  discovered,  the 
court  will  not  permit  the  plaintiff  to  try  the 
other  actions.    Pvllen  v.  Parry ^  1  Chit.  709. 

If  the  court  thinks  it  reasonable  to  open  a 
consolidation  rule,  and  try  a  second  cause,  it  will 
extend  to  the  second  trial  all  such  terms  made 
compulsory  on  the  party  successful  in  the  first 
cause,  as  are  requisite  for  attaining  the  merits. 
Cohen  V.  BvXkeley,  5  Taunt.  165  ;  14  R.  R.  731. 

Where  a  cause  has  been  tried  twice  by  special 
juries,  and  a  verdict  for  the  plaintiff  returned  on 
both  occasions,  the  court  will  not  open  a  consolida- 
tion rule  for  the  trial  of  another  similar  action  ;  it 
not  being  shown  that  the  cause  had  not  been 
fully  brought  before  the  jury.  Foster  v.  Allenby, 
5  D.  P.  0.  619  ;  3  Bing.  (N.O.)  896 ;  4  Soott,  535  ; 
3  Hodges,  23. 

Where  two  actions  against  underwriters  have 
been  consolidated  by  rule,  and  the  def  endiuit  has 
obtained  a  verdict  in  one,  the  court  will  not 
restrain  the  plaintiff  from  trying  a  second  cause, 
included  in  the  rule,  till  the  costs  of  the  first  are 
paid.    Boyle  v.  Bougless,  4  B.  &  AdL  544. 

H egleot  to  appeal — Subititntion  of  other 


Defendant.] — ^Where  by  an  order  of  the  court  all 
the  defendants  in  several  actions  are  bound  by 
the  result  of  a  selected  action,  and  the  defendant 
in  the  selected  action  refuses  to  appeal  against 
the  judgment,  the  court  has  power  to  substitute 
another  of  the  defendants  for  the  purpose  of 
prosecuting  an  appeaL  Briton  Medical  and 
General  Life  Assurance  v.  Jones^  60  L.  T.  637. 

See  also  Appeal. 

By  a  consolidation  rule  a  defendant  in  several 
actions  brought  by  the  same  plaintiff  agrrad  to 
be  bound  by  the  result  of  the  action  which  the 
plaintiff  should  select  to  try.  The  plaintiff 
proceeded  against  A.  and  obtained  a  verdict,  and 
a  rule  to  set  it  aside  was  refused.  A.  gave  notice 
of  appeal  to  the  Exchequer  Chamber,  but  failed 
to  prosecute  it,  and  paid  damages  and  costs  to 
the  plaintiff.  The  defendants  in  the  other 
actions  were  refused  leave  to  appeal  against  the 
judgment.  Thymus  v.  Winter^  17  L.  T.  148 ; 
16  W.  R.  82. 

Stay  of  Proeeedings  InBemaining  Ao« 

tions.]-— Thirty-eight  actionshavingbeen  brought 
by  different  persons  against  the  defendants  aa 
directors  of  an  incorporated  company,  charging 
misappropriation  of  moneys  advanced  by  the 
plaintiff  in  different  amounts  and  at  different 
times,  but  all  under  similar  circumstances  i-^ 
Held,  upon  the  authority  of  Amos  v.  Ckadwick 
(4  Ch.  I).  869  and  9  Ch.  D.  459),  that  it  was 
competent  to  a  judge  at  chambers,  upon  the 
application  of  the  plaintiff,  to  stay  the  proceedings 
in  thirty-seven  of  the  actions  until  after  the  trial 
of  the  thirty-eighth  as  a  test  action,  proper 
provision  being  made  in  case  that  action  did  not 
satisfactorily  dispose  of  the  question  in  aU. 
Bennett  v.  Bury  (Lord),  49  L.  J.,  C.  P.  411 ; 
5  C.  P.  D.  339  ;  42  L.  T.  480. 

Eight  separate  actions  having  been  brought 
against  a  company  by  eight  passengers  for 
breach  of  contract  in  supplying  them  with  a 
less  commodious  passage  for  Australia  than  had 
been  contracted  for,  the  court  refused  to  stay  the 
proceedings  in  seven  of  them  till  the  triid  d  the 
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eighth,  though  the  defendants  offered  to  be 
bound  in  each  by  the  rerdict  in  one.  Wettbrook 
T.  Australian  Uoyal  Mail  Steam  Ncm^ation 
Co.,  14  C.  B.  113 ;  2  C.  L.  R.  694 ;  28  L.  J., 
C.  P.  42. 

Where  seveial  causes  are  consolidated,  if  a 
writ  of  error  is  issued  in  the  cause  tried,  and 
execution  taken  out  for  want  of  bail  in  error 
bebig  dulj  put  in,  and  the  writs  of  error  are 
issued  in  the  other  causes,  and  bail  duly  put  in, 
execution  in  those  causes  is  thereby  stayed,  for 
the  consolidation  rule  only  relates  to  the  yerdict. 
Aylwin  y.  Fatfine,  2  Bos.  &  P.  (K.B.)  430. 

Action  in  Inftrior  Court — Cross  Action  in 
Sigh  Court — Plaintiib.] — ^When  an  action  is 
tra^isf erred  from  an  inferior  court  and  consolidated 
with  a  cross  action  begun  in  the  high  court,  the 
plaintiffs  in  the  action  in  the  inferior  court  will 
be  placed  in  the  position  of  plaintiffs  in  the 
consolidated  actions,  if  they  began  the  action  in 
the  inferior  court  before  the  cross  action  in  the 
Idgh  court.  The  Never  Ikspadr,  53  L.  J.,  P.  30  ; 
9  P.  D.  34 ;  60  L.  T.  369  ;  32  W.  R.  599 ;  6  Asp. 
M.  C.  211.  S.  P.  The  JBjam,  9  P.  D.  36,  n. ;  5 
Asp.  M.  C.  212,  n. ;  and  The  (Jomopolitan^  9  P.  D. 
35,  n. ;  5  Asp.  M.  C.  212,  n. 


g.  Custody,  Pkeskbvation,  Sale  aio) 
Inspection  of  Pbopeety. 

iSe«R.  S.  C,  1883,  Ord.L. 

Preservation— Pumping  out  Colliery.]— Where 
serious  injury  will  be  inflicted  upon  property 
which  is  the  subject  of  an  action  unless  the 
defendant  continues  to  act  in  a  particular 
manner,  which  he  can  do  with  comparatively 
little  trouble  and  risk,  but  which  the  plaintiff 
cannot  do  at  all,  as  where  a  colliery  will  be 
drowned  unless  the  person  in  possession  under 
an  agreement  for  a  lease  continues  to  pump,  the 
interim  preservation  of  the  property  will  be 
secured  by  the  issue  of  a  mandatory  injunction 
restraining  the  defendant  from  ceasing  to  act  in 
that  particular  matter — e.g.  to  pump  out  the 
colliery.  Strelley  v.  Pearson,  49  L.  J.,  Ch.  406  ; 
16  Ch.  D.  113  ;  43  L.  T.  156  ;  28  W.  R.  762. 

'  Of  Property  pending  Appeal  or  Litiga- 
tion.]— It  is  a  matter  of  discretion  for  the  Court 
of  Chancery  whether  it  will  or  will  not  interfere 
by  interim  order  respecting  the  property  of  a 
litigant.  If  the  property  is  in  medio  (in  the 
actual  enjoyment  of  no  one),  the  court  will 
interfere  for  the  benefit  of  all  concerned.  Owen 
v.  Soman,  4  H.  L.  Cas.  997  ;  17  Jur.  861. 

Se^  also  Appeal— Injunction. 

Order  ai  to  Deliyery.] — In  an  action  for  the 
return  of  jewellery  whicn  A.,  as  the  agent  of  the 
plainti^,  had  left  with  the  defendants,  but  which 
the  d^endants  claimed  to  hold  against  a  debt 
due  to  them  by  A.,  who  had,  as  they  alleged, 
deposited  the  jewellery  with  them  as  his  own, 
and  not  as  plaintiffs',  the  court  made  an  order 
under  6rd.  Lll.r.  3,  for  the  delivery  up  of  such 
jewellery  to  an  officer  of  the  court  to  abide  the 
event  of  the  action.  Velati  v.  Braham,  46  L.  J., 
C.  P.  415. 

The  defendants  having  been  restrained  from 
disposing  of  certain  sugars,  the  property  of  the 
plaintiffs,  they  were  ordered,  upon  motion,  to 
deliver  the  same  to  the  plaontiffs,  the  latter 


accounting  for  them  under  the  orders  of  the 
court.    Beekford  v.  Anderson,  1  Jur.  772. 

Application  to  stay  disposal  of  personal  pro- 
perly must  shew  specific  right  in  property,  and 
danger  of  being  lost.  Ximenes  v.  lYaneo,  Dick. 
149. 

The  court  will  interfere  by  injunction  to 
secure  the  property  of  an  association  &om  being 
appropriated  by  the  trustee,  who  is  also  sole 
director,  for  the  purpose  of  recouping  himsc^  the 
sums  he  has  advanced,  although  questions  are 
raised  as  to  the  legality  of  the  association,  and 
although  relief  might  be  refused  at  the  hearipg. 
Sheppard  v.  Oxenford,  1  Kay  &  J.  509  ;  3  W.  B. 
384  ;  and  on  appeal,  3  W.  R.  397. 

Claim   of   Lien   on  Property.] — ^In  t^e 

absence  of  fraud,  an  order  under  the  Rules  of  tie 
Supreme  Court,  1883,  Ord.  L.  r.  8,  that  property- 
claimed  be  given  up  to  the  party  claiming  i^ 
can  only  be  made  upon  condition  that  the  amount 
for  which  a  lien  upon  the  property  is  claimed  ht 
paid  into  court,  notwithstanding  that  the  valu« 
of  the  property  is  less  than  the  amount  for  which 
the  lien  is  claimed.  OehrHder  Ndf  v.  Ploton,  59 
L.  J.,  Q.  B.  371  ;  25  Q.  B.  D.  13  ;  63  L.  T.  328  ; 
38  W.  R.  566— C.  A. 

Sale  of  Perishable  Goods.] — In  a  suit  in  which 
the  bill  was  filed  before  the  Judicature  Acts 
came  into  operation,  the  plaintiff  claimed  a  charge 
upon  certain  bonds  of  a  foreign  state  which  were 
deposited  in  the  bank  to  the  credit  of  the  cause. 
The  suit  had  not  yet  come  to  trial.  The  defen- 
dants in  their  answer  had  admitted  the  plaintiff's 
title.  On  an  application  for  an  order  for  the 
sale  of  the  bonds  as  perishable  goods  within  the 
meaning  of  Ord.  Lit.  r.  2,  or  upon  admission  of 
facts  in  the  pleadings  under  Ord.  XL.  r.  11  : — 
Held,  that  there  must  be  a  sale  of  the  bonds,  on 
the  ground  that,  the  defendants  having  by  their 
answer  admitted  the  plaintiff*s  title,  Ord.  XL.  r. 
11,  applied,  and  there  was  no  reason  why  the 
relief  to  which  he  was  entitled  should  be  delayed 
until  the  hearing.  Coddington  v.  Jacksonville^ 
Pensacola,  and  Mobile  By.,  39  L.  T.  12— C.  A. 

The  expression  *'  goods  "  in  the  Rules  of  the 
Supreme  Court,  1883,  Ord.  L.  r.  2,  includes 
shares  in  a  limited  company,  and  if  for  "  any 
just  and  sufficient  reason  "  it  is  desirable  to  have 
them  sold  at  once,  they  may  be  sold  under  the 
rule  in  a  pending  action.  m:ans  v.  Davies,  62 
L.  J.,  Ch.  661 ;  [1893]  2  Ch.  216  ;  3  R.  360  ;  68 
L.  T.  244  ;  41  W.  R.  687. 

An  order  in  an  action  may  be  made  under 
Ord.  LII.  r.  2,  for  the  sale  of  a  horse  which  for  a 
"  just  and  sufQcient  reason  it  may  be  desirable  to 
have  sold  at  once."  Bartholometo  v.  Freeman, 
3  C.  P.  D.  316  ;  38  L.  T.  814  ;  26  W.  R.  743. 

Inspeotion  and  Sample — Order  ex  parte.  ^ — 
An  order  to  enter  for  the  purpose  of  inspecting 
and  taking  samples  under  OnL  LII.  r.  3,  may  be 
made  on  an  ex  parte  application.  Hennessey  v. 
Bohmann,  36  L.  T.  51. 

Inspeotion — ^In  Patent  Aotioni.] — See  Patent. 

Ai  between  oo-Plaintiffb   or  eo-Defen- 


dants.] — Ord.  L.  r.  3,  provides  that  it  shatl  be 
lawful  for  the  court  or  a  ]udge,upon  the  applicatioa 
of  any  party  to  a  cause  or  matter,  and  upon  such 
terms  as  may  be  just,  to  make  any  order  for 
(among  other  things)  the  inspection  of  any 
property  or  tiling,  being  the  subject  of  such  cause 
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«r  matter,  or  as  to  which  any  question  may  arise 
therein.  Claims  being  made  against  two  defen- 
dants severally  in  the  same  action  : — Held,  that 
under  the  above-mentioned  rule  inspection  could 
not  be  granted  to  one  defendant  of  property 
belonging  to  another  defendant  when  there 
was  no  right  in  question  as  between  them  in  the 
action.  Jirown  v.  Watkins  (16  Q.  B.  D.  126) 
explained.  Shaw  v.  Smithy  56  L.  J.,  Q.  B.  174  ; 
18  Q.  B.  D.  193 ;  66  L.  T.  40  ;  36  W.  R.  188— 
C.A. 

Timber  on  Ship  in  Harbour.  ] — The  court, 

under  Ord.  LI.  r.  3,  gave  the  plaintiff  leave  to 
inspect  a  ship  lying  in  harbour,  on  which  it  was 
alleged  that  certain  timber,  part  of  the  subject- 
matter  of  the  action,  had  been  placed  by  the 
defendant  for  removal.  Morris  v.  Howell,  22 
L.  R.,  Jr.  77. 


of  Ship  by  Trinity  Xaaters.] — Before  the 


hearing  of  an  action  an  application  was  made 
under  24  Yict.  c.  10,  b.  18,  by  the  plaintiffs,  that 
two  Trinity  masters  should  inspect  the  lights  of 
the  defendants*  ship  : — Held,  that  the  applica- 
tion was  premature,  and  ought  to  be  refused. 
The  Victor  Coracevich,  54  L.  J.,  P.  48  ;  10  P.  D. 
40  ;  62  L.  T.  632  ;  5  Asp.  M.  C.  417. 

Of  Docnmenti.] — See  Disoovebt. 


Property  in  hands  of  Agent.] — Under 

what  circumstances  court  will,  on  bill  of  discovery, 
•direct  search  to  be  made  in  boxes  of  absent  party 
in  hands  of  defendant  as  depositary.  Att-  Qeru 
V.  Elliott,  1  Price,  377.  See  further  thU  Case,  2 
Price,  48. 

Inspection  ordered,  on  motion,  of  articles, 
claimed  by  the  plaintiff  as  heirlooms,  in  a 
chest  at  the  bankers  of  the  defendant,  insisting 
by  answer  on  a  lien.  Macclesfield  (^EarV)  v. 
Davis,  3  Ves.  &  B.  16 

Ooodf  Pawned.] — ^A.  sends  to  his  London 

factor  to  sell ;  factor  pawns  goods.  Pawnee,  by 
.answer,  admits  factor  pawned  some  goods,  but 
knows  not  whether  they  were  the  plaintiff's. 
Ordered,  that  A.,  in  the  presence  of  two  or  more, 
may  haye  a  view  of  them.  Marsden  v.  Panshall, 
I  Vem.  407. 


Entry  on  Premisee  to  inspect  Goods.] — 


Where  an  agreement  has  been  entered  into  for 
the  sale  of  a  house  at  a  fixed  price,  and  of  the 
fixtures  and  furniture  therein  at  a  viduation  by 
41  person  named  by  both  parties,  and  he  under- 
taJkes  the  valuation,  but  is  refused  permission  by 
the  vendor  to  enter  the  premises  for  that  purpose, 
the  court  will  make  a  mandatory  order  to  compel 
the  vendor  to  allow  the  entry  to  enable  the  valua- 
tion to  proceed.  Smith  v.  Peters^  44  L.  J.,  Ch. 
613 ;  L.  R.  20  Eq.  511 ;  23  W.  R.  783. 

Before  16  &  16  Vict.  c.  76,  s.  114,  in  an  action 
for  work  and  labour,  a  judge  had  no  power  to 
niake  an  order  for  the  plaintiff  and  his  witnesses 
to  enter  on  the  freehold  of  the  defendant  for  the 
purpose  of  inspecting  the  work  done.  Turquand 
V.  Strand  Union,  8  D.  P.  C.  201 ;  4  Jur.  74. 
5.  P.,  Xewham  v.  Taite,  6  Scott,  576 ;  1  Am.  244. 

Inipeetion  of  Premifes.j — ^Where  an  action 
has  been  referred  for  tria]  under  s.  14  of  the 
Arbitration  Act,  1889,  the  court  or  a  judge  still 
retains  the  power,  and  the  referee  or  arbitrator 
lias  also  jurisdiction  to  order  inspection  of  pro- 


perty. As  a  general  rule,  the  most  convenient 
course  is  to  apply  to  the  referee  or  arbitrator  in 
the  first  instance.  Hayward  v.  Mntual  Reserve 
Association  ([1891]  2  Q.  B.  230)  approved. 
MacAlpine  v.  Calder,  62  L.  J.,  Q.  B.  607 ;  [1893] 
1  Q.B.545;  4  B.  314 ;  68  L.T.426;  41  W.  R. 
436— C.  A. 


In  what   Cases.]— The   respondent,  an 


impropriate  rector,  having,  by  decree  of  Court  of 
Chancery,  been  found  entitled  to  tithes  according 
to  value  of  warehouses  in  London,  occupied  by 
appellants,  and  which  had  never  been  rented, 
court  has  jurisdiction  to  make  order  for  inspection 
upon  appellants  to  ascertain  value.  Such  order 
cannot  be  executed  by  force,  but  operates  on 
person  as  ground  for  contempt,  or  bill  pro 
confesso,  if  necessary.  East  India  Co,  t. 
Kynaston,  3  Bligh,  163. 

A  householder  filed  a  bill  against  a  railway 
company  for  an  injunction  to  restrain  it  from 

Eroceeding  with  its  works  to  the  detriment  of 
is  premises,  until  it  should  have  properly 
entitled  itself  to  do  so.  The  company  had  put 
up  such  a  hoarding  as  prevented  him  from 
inspecting  the  progress  of  the  works,  and  an  order 
was  made  that  the  company  should  give  access 
to  him,  his  surveyors  and  builders,  to  go  and 
view  the  works  in  the  construction  of  the  rail- 
way, carried  on  close  to  his  house  and  premises, 
at  all  reasonable  times  of  the  day,  upon  his 
giving  half  an  hour's  notice  of  his  desire  to  do  so. 
Saul  y.  Metropolitan  Ry.,  16  L.  T.  169. 

Owners  and  occupiers  of  houses  in  London 
subject  to  tithe ;  defendants,  at  suit  of  tithe 
owner,  ordered  to  permit  witnesses  to  inspect 
them  preparatory  to  examination  on  interro- 
outcries  for  proving  their  value.  Kynaston  t. 
^East  India  Co,,  3  Swanst.  248  ;  19  R.  R.  202. 

Instances  of  order  to  permit  inspection  and 
entry.    Id.  264. 

See  on  this  subject,  Lonsdale  (Lord')  v.  Curwen^ 
3  BHgh,  168,  n. ;  Walker  v.  Fletcher,  id.  172 ; 
Brown  v.  Moore,  id.  178. 


Authority  to  dig  up  Soil.] — ^Under  r.  3 


of  Ord.  L.  the  court  has  power  to  make  an  inter- 
locutory order  before  trial,  giving  liberty  to  a 
plaintiff  to  enter  upon  land  belonging  to  the 
defendant,  and  to  excavate  the  soil  thereof  for 
the  purposes  of  inspection.  Latnh  v.  Reawnont, 
63  L.  J.,  Ch.  nil  ;  27  Ch.  D.  366  ;  51  L.  T. 
197  ;  32  W.  R.  985. 

An  order  having  been  made  on  motion  in  a 
cause  in  equity  before  the  hearing,  giving  the 
plaintiff  liberty  to  enter  the  defendant's  ground 
for  the  purpose  of  inspection,  and  for  the  same 
purpose  to  break  up  the  soil  in  the  manner 
therein  specified  : — Held,  that  the  latter  part  of 
the  order  ought  to  be  discharged,  it  not  being 
according  to  the  course  of  the  court  that  such 
liberty  should  be  given  on  an  interlocutory 
application  before  the  hearing.  Ennor  v.  Bar" 
well,  1  De  G.  F.  &  J.  529  ;  7  Jur.  (N.S.)  788  ; 
8  W.  R.  300. 


Inspection  of 


.] — ^An  owner  of  a 


mine  will,  on  making  out  a  prim&  facie  case,  be 
allowed  to  inspect  the  workings  of  an  adjoining 
mine,  to  ascertain  whether  they  are  being  carried 
on  in  such  a  way  as  to  encroach  upon  or  injure 
his  own  mine.  Bennett  v.  Whitehouse,  28  Beav« 
119  ;  29  L.  J.,  Ch.  326  ;  6  Jur.  (N.S.)  528 ;  2  L.  T. 
45  ;  8  W.  R.  251. 
Where,  upon  a  motion  by  occupiers  of  coal 
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mines,  for  an  injunction  to  restrain  the  defen- 
dants, who  worked  adjoining  mines,  from  cutting 
into  the  plaintiff*  barriers,  the  defendants 
ofitered  an  undertaking,  and  asked  for  time  to 
answer  affidavits,  the  court  refused  adversely  to 
order  an  inspection  of  the  defendants*  mines. 
Wlialey  v.  Braueker,  10  Jur.  (N.B.)  535  ;  10  L.  T. 
156  ;  12  W.  B.  570,  595. 

The  plaintifb  renewed  their  application  a 
week  later,  and  made  out  a  prim&  ^ie  case  of 
trespass ;  and  the  defendants  having  in  the 
meantime  filed  no  affidavits,  the  court,  having 
no  certain  plan  of  the  workings,  granted  an 
interim  order  and  an  order  to  inspect.    lb. 

Order  upon  motion  before  the  hearing,  that 
the  plaintiffs  and  their  witnesses  should  be 
allowed,  until  publication,  to  view  and  inspect 
the  workings  by  the  defendants  in  the  plaintiff' 
mine,  of  which  the  defendants  were  lessees,  and 
which  mine  was  entered  and  worked  by  means 
of  a  shaft  in  an  adjoining  mine  belonging  to  the 
defendants.    Zewis  y.  Manh^  8  Hare,  97. 

When  the  plaintiff  and  the  defendants  had 
mines  adjoining  one  another,  and  the  plaintiff 
had  reason  to  suspect  that  the  defendants  had 
encroached  upon  his  mines,  he  obtained  leave 
from  them  to  go  underground  and  examine  their 
mines,  and  found  that  at  the  boundary-line 
between  the  two  properties,  a  wall  had  been 
recently  erected,  which  prevented  him  from 
seeing  whether  anything  had  been  done  on  the 
other  side,  which  belonged  to  him.  The  inspector 
of  mines  for  the  district  reported  that  an  inspec- 
tion could  safely  be  made  by  removing  a  portion 
of  the  wall,  and  that  no  practical  difficulty 
existed  calculated  to  endanger  the  lives  of  the 
workmen.  An  order  was  then  made  by  a  judge 
that  the  plaintiff  should  be  at  liberty  to  inspect 
the  mines  of  the  defendants,  and,  so  far  as  was 
necessary  for  the  inspection,  to  make  a  way 
through  the  waU.  The  plaintiff  was  directed  to 
give  security  to  the  satisfaction  of  the  master, 
or  to  deposit  500Z.  to  abide  any  order  the  court 
might  make  as  to  indemnifying  the  defendants 
for  any  loss  they  might  sustain  in  consequence 
of  the  inspection  : — Held,  that  the  order  was 
^ood,  as  the  courts  of  common  law  and  the 
judges  thereof  have,  as  ancillary  to  the  power  of 
granting  an  inspection,  a  power  to  remove 
obstruction,  with  a  view  to  the  inspection. 
BenneU  v.  Griffiths,  30  L.  J.,  Q.  B.  98 ;  7  Jur. 
(N.S.)  284  ;  3  L.  T.  735  ;  9  W.  R.  332. 


Ho  Prayer  for — Proof  attainable  from 


Xxtemal  Sources.] — There  is  no  necessity  speci- 
fically to  pray  for  liberty  to  inspect  premises,  it 
being  a  species  of  discovery  which  the  court  has 
jurisdiction  to  grant  if  the  nature  of  the  case 
requires  it ;  but,  where  the  plaintiff  applied  for 
liberty  to  inspect  the  defendant's  works  to  ascer- 
tain tiie  particular  products  used  in  the  manu- 
facture of  chemicals  which  occasioned  a  nuisance, 
the  motion  was  refused,  on  the  ground  that  proof 
of  the  nuisance  could  be  obtained  from  external 
Bources.  Barlow  v.  Bailey^  22  L.  T.  464;  18 
W.  R.  783. 

Costs.]^— A  judge  at  chambers  on  making  an 
order  for  the  inspection  of  the  defendants*  pro- 
perty, has  discretion  to  order  the  plaintiff  to  pay 
the  costs.  Mitchell  v.  Barley  Main  Colliery^  52 
li.  J.,  Q.  B.  394  ;  10  Q.  B.  D.  457  ;  31  W.  B.  649. 

Sale  of  Real  Estate— *<  Cause  or  ICatter  relat- 
ing to  Real  Estate."] — An  action  was  brought 


by  the  infant  heir-at-law  (by  a  next  friend)  of* 
an  intestate  against  the  widow,  who  was  the 
administratrix,  claiming  accounts  of  the  personal 
estate,  and  of  tiie  rents  and  profits  of  the  real 
estate  received  by  the  defendant.  The  action 
came  on  for  hearing  on  motion  for  judgment, 
and  the  court  was  asked  under  Ord.  LI.  r.  1,  ta 
make  an  order  for  the  sale  of  the  real  estate. 
The  defendant  did  not  object : — Held,  tliat  this 
was  not  **  a  cause  or  matter  relating  to  real 
estate"  within  the  meaning  of  the  rule,  and 
that  the  court  could  not  order  a  sale  under  that 
rule.  But,  upon  a  summons  under  the  Settled 
Land  Act,  a  sale  was  ordered.  Staines^  In  re, 
Staines  v.  Stains,  56  L.  J.,  Ch.  913  ;  33  Ch.  D. 
172  ;  35  W.  R.  75. 

Under  r.  1  of  Ord.  LI.  the  court  has  power  to- 
order  a  sale  of  real  estate  only  when  it  is  neces* 
sary  or  expedient  for  the  purposes  of  the  action 
before  it  mat  the  property  should  be  sold.  No 
new  power  to  oi*der  a  sale  is  conferred.  BobinsoUf 
In  re,  Pickard  v.  IVheater,  55  L.  J.,  Ch.  307  ;  31 
Ch.  D.  247  ;  53  L.  T.  866. 

Where  property  consisted  of  agricultural  land 
in  Norfolk  which  was  much  depreciated  in  value, 
the  court  refused  to  order  the  estate  to  be  sold' 
under  rules  of  court,  1883,  Ord.  LI.  r.  1,  for  the 
purpose  of  paying  the  costs  of  a  petition  action, 
in  which  a  declaration  of  the  rights  of  the  parities 
entitled  bad  been  obtained,  and  a  receiver 
appointed  against  their  father,  who  had  previously 
been  in  possession  and  refused  to  account,  but 
directed  the  receiver  to  apply  any  funds  in  his^ 
hands  after  keeping  down  incumbrances  in  pay- 
ment of  costs.    Milee  v.  Jarvis,  50  L.  T.  48. 

And  see  Exsgutob  and  Administbator 
(Sales  by  the  Coubt). 

InjtULOtlon   to  Restrain.]  —  Injunction 


granted  restraining  sale  of  estate  till  answer  to 
bill,  alleging  parol  agreement  to  exchange, 
partly  ped^ormed  by  plaintiff  having  purchased 
estate  for  that  purpose.  Curtis  v.  Buckingham 
{MarquU),  3  Ves.  &  B.  168 ;  13  R.  R.  174. 

Deeds— Deposit  in  Court  and  Cnitody.] — Deeds 
sometimes  ordered  into  court  for  their  security. 
Dixies  v.  HiUary^  Gary,  19. 

Deed  in  favour  of  volunteer  ordered  inta 
court  at  his  suggestion.  BrooUbanh  v.  Brook* 
bank,  I  £q.  Abr.  168. 

In  a  suit  against  an  attorney  to  set  aside 
a  conveyance  made  as  a  security  for  untaxed 
costs,  the  court  refused  to  order  the  lodgment 
of  the  deed  in  court.  Carr  v.  Moulds,  Hay.  &  J» 
714. 

At  the  instance  of  the  mortgagee  of  the 
reversion,  the  court  declined  making  a  stop* 
order  on  deeds  brought  into  the  master*s  office 
under  a  decree.    Cotton  v.  Cotton,  6  Beav.  96. 

Documents  were  ordered  to  be  retained 
in  court  for  a  reasonable  time,  in  order  to  see 
whether  the  plaintiff  would  not  take  criminal 
proceedings  against  the  defendant,  in  respect 
of  one  of  them.  Walker  v.  Corke,  2  Y.  &  ColL 
277  ;  8  L.  J.,  Ex.  Eq.  56. 

Where  a  son,  remainderman  in  tail,  under  a 
settlement  made  by  his  grandfather,  in  whicU 
the  father  was  tenant  for  life,  without  impeach- 
ment of  waste,  preferred  a  bill  to  have  the 
title-deeds  brought  into  court.  Lord  H.  refused 
to  direct  it,  observing  that  some  third  person, 
and  a  secure  place,  agreed  upon  by  the  parties, 
would  be  a  much  more  proper  repository  than  a 
master ;  and  he  added,  that  the  relief  prayed 
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the  first  application  of  the  kind.    Pyncewt 
V.  Pyitcent^  3  Atk.  571. 

In  an  ahstract  of  a  vendor*8  tit]e,  a  will 
which  formed  part  of  it  was  represented  as 
having  heen  proved  in  the  spiritual  court, 
which  afterwards  appeared  not  to  have  been 
done.  The  purchaser  filed  his  bill,  praying  that 
tiie  defendants  might  either  be  decreed  to  prove 
the  will,  or  that  it  might  be  deposited  in  the 
hands  of  the  master  for  safe  custody.  It  ap- 
peared that  two  other  persons  were  intended 
under  the  will,  and  they  were  added  as  parties 
and,  they  not  objecting,  the  will  was  directed 
to  be  deposited  with  the  master  for  safe  custody ; 
the  vendors  having  by  their  misrepresentations 
occasioned  the  suit,  were  ordered  to  pay  all  the 
costs.    Harrison  v.  Coppard^  2  Cox,  319. 

The  object  of  a  Dill  being  to  set  aside 
deeds,  the  court  will  not,  on  motion,  go  beyond 
the  usual  liberty  to  inspect,  &c.,  and  for  produc- 
tion at  the  hearing,  by  an  order  to  deposit 
them  with  the  master  for  safe  custody,  without 
a  special  case  establishing  danger  that  they 
may  not  be  produced ;  therefore  where  most  of 
the  circumstances  relied  upon,  viz.  variations 
in  two  deeds,  appeared  upon  the  answer,  the 
order  was  limited  to  production  at  the  hearing. 
Beekford  v.  Wlldman,  16  Yes.  438. 

The  master^s  examiner  will  lodge  with  the 
registrar  of  the  court,  for  the  hearing  of  a 
cause,  deeds  deposited  in  the  office  for  the  pur- 
poses of  the  cause,  upon  receiving  a  requisition 
from  any  of  the  parties  concerned.  A  motion 
that  he  shall  be  at  liberty  to  do  so  is  un- 
necessary.    Plumtre  v.  O'Bell,  5  Ir.  Eq.  R.  404. 

An  order  having  been  improperly  obtained  on 
this  court,  for  the  production  of  the  records  of 
the  proceedings  in  a  suit  in  the  Ck>urt  of  Great 
Sessions,  Wa^,  they  were  forwarded  by  the 
r^istrar  of  that  court,  through  his  agent  in 
London,  to  the  clerk  in  court  of  the  plaintiff, 
the  proper  officer : — Held,  till  such  order  was 
rescinded,  that  they  were  to  be  deemed  to  be  in 
the  proper  custody.  Grenfell  v.  Oirdlcstone, 
2  Y.  &  ColL  662  ;  7  L.  J.,  Ex.  Eq.  42  ;  1  Jur. 
940. 

General  rule  as  to  the  deposit  of  papers  and 
writings  is,  that  an  executor  must  deposit  them 
for  the  benefit  of  the  parties  interested,  unless 
there  are  purposes  which  require  that  he  should 
retain  them.  Freeman  v.  Fairlie^  3  Mer.  30; 
17  E.  R.  7. 

A.  conveys  land  to  trustees  on  trust  to  sell  if 
the  unsati^ed  debts  of  a  partnership,  in  which 
he  had  been  concerned,  should  at  a  given  time 
exceed  40,000^. ;  the  trustees  sell  and  convey  to 
the  purchaser  by  a  deed,  which  recites  that  the 
debts  of  the  partnership  exceeded  the  specified 
amount,  and  that  A.  had  died  intestate  as  to  his 
real  estates;  and  the  heir-at-law  of  A.  joins  in 
that  deed,  and  enters  into  a  covenant  for  the  title 
of  the  trustees,  a  covenant  against  all  acts  done 
by  him  or  his  father,  and  a  covenant  for  further 
assurance ;  it  afterwards  appears  to  be  uncertain 
whether  A.  had  not  deyised  his  real  estates,  and 
the  purchaser  files  a  bill  to  have  protection 
against  or  remedy  for  the  alleged  defect  in  his 
title,  which  this  discovery  created  : — Held,  that 
he  is  not  entitled  to  have  the  books  and  docu- 
ments connected  with  the  accounts  of  the  partner- 
ship delivered  to  him  or  deposited  for  safe  custody. 
Sallett  V.  Middletm,  I  Russ.  243. 

Deeds  having  been  deposited  with  the  clerk  in 
court  before  the  hearing,  the  decree  contained 
the  usual  direction  for  the  deposit  in  the  master*s 


office  of  such  deeds,  &c.  as  the  master  might 
direct.  Ordered,  on  motion,  that  the  deeds,  &c. 
which  the  master  had  called  for,  should  be  trans- 
ferred from  the  custody  of  the  clerk  in  court  into 
the  master's  office  accordingly.  Whether  the 
master  has  authority,  under  the  decree  to  make 
such  order,  qusere.  Glover  v.  WUliavis.  2  Jur. 
678. 

Directions  as  to  political  papers  affecting  living* 
persons  left  by  a  testator.  Bean  v.  Qr^hs,  I 
Jur.  (N.S.)  1045 ;  3  W.  R.  640. 

Under  a  decree  in  an  administration  suit,  certain 
creditors  supported  their  claim  in  chambers  by  the 
production  of  certain  documents.  The  residuary 
legatees,  believing  these  documents  to  be  forged, 
applied  to  have  them  deposited  with  the  chief 
clerk  and  for  liberty  to  have  them  examined  by 
experts,  to  test  their  genuineness : — Ordered,  that 
the  documents  be  deposited  with  the  chief  derk 
for  one  month,  and  that  the  applicants  should 
have  free  access  to  them  during  that  time. 
Blaketley  v.  Pcgg,  20  L.  T.  57. 

Some  parties  in  the  cause  had  the  option,  under 
a  will,  of  purchasing  certain  jewels,  which  the 
decree  directed  to  be  deposited  in  the  master^ 
office,  and  the  master  was  to  be  at  liberty  to- 
receive  proposals  from  the  parties  for  their  pur- 
chase. The  master  declined  receiving  the  jewels, 
and  an  order  was  made  that  the  master  should 
appoint  a  proper  person  to  have  the  care  of  the 
jewels,  who  should  find  security,  and  have  an 
allowance,  and  who  should  allow  access  thereto, 
for  the  purposes  in  the  decree  mentioned.  JertU 
V.  Braeier,  6  L.  J.,  Ch.  63. 


BellTery  out.] — Motion  that  securities  be 


delivered  to  the  executors  to  receive  the  money 
granted.    Jones  v.  Jones^  3  Bro.  0.  C.  80. 

Deeds  not  delivered  out  of  court  to  a  devisee, 
unless  the  heir  is  before  the  court.  A7um,y  I  Yes. 
J.  29. 

Person,  not  party  in  cause,  may  petition  to 
have  deeds  belonging  to  him,  and  which  had  been 
brought  into  master's  office  under  decree,  delivered 
out  to  him.    Marriott  v.  White^  1  Sim.  &  S.  17. 

Petition  for  delivery  of  documents  (after  order 
on  same  subject  from  Queen's  Bench)  dismissed.. 
Neale  v.  PostUtfiwaite,  2  Jur.  987. 

In  an  abated  suit  the  master  has  no  jurisdic- 
tion, under  the  16th  Order  of  1828,  to  direct 
the  re-delivery  of  papers  deposited  in  his  office. 
Alderman  v.  Bannister^  9  Beav.  516. 

An  executor,  who  was  under  an  obligation  to 
deliver  a  book  to  a  purchaser  under  the  court, 
made  an  affidavit  that  it  was  lost : — ^Held,  that 
the  purchaser  was  not  bound  by  that  affidavit,, 
but  was  entitled  to  an  inquiiy  before  the  master. 
Stuhhs  V.  Sargon^  4  Beav.  90. 

Court  never  orders  clerk  in  court,  with  whom 
exhibits  have  been  deposited  under  usual  order,, 
to  deliver  them  up  to  any  other  person,  for  the 
purpose  of  their  being  produced  in  court,  or  at  the 
assizes,  without  consent  of  all  parties,  and  pay- 
ment of  clerk  in  court's  fees.  Harris  v.  Bodeti' 
ham,  1  Sim.  &  S.  283. 

If  the  original  writ  is  reqm'red,  the  motion 
cannot  be  made  without  producing  it.  Bllerton 
V.  ThirsJt,  I  Jac.  &  Walk.  376. 

The  court  will  not  order  orig^inal  documents  to 
be  taken  out  of  the  jurisdiction  of  the  court,  for 
the  purpose  of  being  produced  before  a  special 
examiner  in  the  examination  of  witnesses  in  the 
cause,  unless  a  special  case  be  made  for  that  pur- 
pose. Litfone  V.  Falkland  Islands  Co,^  4  Kay 
&  J.  39. 
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But  the  court  has  jnrudiction  upon  a  special 
case  being  made  to  make  such  an  order,    fh, 

A  document  being  deposited  in  the  Record  and 
Writ  Clerks'  Office,  delivery  up  refused  without 
■an  order : — Held,  that  according  to  the  practice, 
an  order  must  be  made,  although  such  practice  was 
most  inconyenient ;  also,  that  a  reference  to  the 
Master  could  only  be  made  under  peculiar  circum- 
-stances.    Rummell  v.  Tarrell,  1  W.  B.  442. 

Deeds  delivered  out  upon  report  as  to  heir-at- 
law  under  order  made  aiter  the  lunatic's  death. 
PeanoHy  In  re,  C.  P.  Coop.  314. 


h.  Mandamus,  Injunction  and  Beceives. 

1.  Effect  of  JudicatuTe  Act,  1873,  s.  35,  sub-s. 

8,  407. 
12.  Effect  of  Common  Law  Procedure  Acts,  412. 
3.  Practice  and  Procedure. 

a.  Mandamus — See  Mandamus. 

b.  Injunction — See  INJUNCTION. 

c.  Beceiver — See  Receiver, 


1.  Effect  of  Judicature  Act,  ■•  85,  sub-s.  8. 
See  B.  S.  C,  1883,  Ord.  L.  r.  6. 

Xandamni — Whvn  obtainable.] — ^A  writ  of 
mandamus  under  s.  25,  sub-s.  8,  of  the  Judicature 
Act,  1873,  can  only  be  obtained  in  a  pending  cause 
or  matter ;  the  prerogative  writ  being  preserved 
to  the  Queen's  Bench  Division  by  s.  34.  ParU 
Skating  Rink  Co.,  In  re,  46  L.  J.,  Ch.  831 ;  6 
Ch.  D.  731  ;  25  W.  B.  767. 

While  a  petition  for  winding  up  a  company 
was  pending,  notice  of  motion  in  the  winding-up 
was  given  to  the  company  and  the  directors  for  a 
mandamus  to  direct  them  to  convene  an  ordinary 
meeting.  An  order  was  made  for  winding  up  the 
company,  which  was  reversed  on  appeaL  The 
motion  for  a  mandamus  was  then  brought  on  : — 
Held,  that  the  court  had  jurisdiction  to  direct 
the  issue  of  a  writ  of  mandamus  in  every  cause 
or  matter  pendiug  before  it,  but  inasmuch  as  the 
petition  had  been  dismissed  there  was  no  longer 
any  matter  pending  before  it  in  which  it  could 
make  the  order.    lb. 


Interloontory  Applioation  for.] — ^When 


an  action  has  been  commenced  in  which  a  man 
damns  is  claimed,  an  interlocutory  application  for 
a  mandamus  will  not  be  granted  unless  it  can  be 
shewn  that  the  plaintiff  will  suffer  some  injury 
by  waiting  for  the  result  of  the  action.  Widnet 
Alkali  Co.  v.  Sfieffield  and  Midland  By.,  37  L.  T. 
131. 

Injunction — Jurisdiction  of  High  Court  of 
Jostioe.] — The  extensive  jurisdiction  of  granting 
injunctions  originally  given  to  the  common-law 
courts  by  the  Common  Law  Procedure  Act,  1854, 
6S.  79,  81  and  82,  is  now  vested,  by  virtue  of  the 
*  Judicature  Act,  1873,  in  the  High  Court  of 
Justice.  All  acts,  therefore,  which  a  common-law 
court,  or  a  court  of  equity  only,  could  formerly 
restrain  by  injunction,  can  now  be  restrained  by 
the  high  court.  Beddow  v.  JSeddow,  47  L.  J., 
Ch.  588  ;  9  Ch.  D.  89  ;  26  W.  B.  570. 

The  jurisdiction  of  granting  injunctions  thus 
vested  in  the  high  court  is  practically  unlimited, 
and  can  be  exercised  by  any  judge  of  the  high 
court  in  any  case  in  which  it  is  right  or  just  to 
do  so,  having  regard  to  settled  legal  reasons  or 
principles.    lb. 


The  court  will  restrain  an  arbitrator  by  injunc- 
tion from  acting,  in  any  case  in  which  he  is,  in 
the  opinion  of  &e  court,  unfit  or  incompetent  to 
act.    lb. 

Whether  Jnriidiotion  of  Court  ii  exten- 
ded.]— ^The  words  "  just  or  convenient "  in  s.  25, 
sub-s.  8,  of  the  Judicature  Act,  1873,  do  not  mean 
that  the  cuurt  is  to  grant  an  injunction  simply 
because  the  court  think  it  convenient ;  they 
mean  that  the  court  shoidd  grant  an  Injunction 
for  the  protection  of  rights  or  for  the  prevention 
of  injury  according  to  legal  principles  ;  but  the 
moment  you  find  there  is  a  l^gal  priDciple,  tiiata 
man  is  about  to  suffer  a  serious  injury,  and  that 
there  is  no  pretence  for  inflicting  that  injury 
upon  him,  it  appears  to  me  that  the  court  ought 
to  interfere.  Now,  it  has  been  said  that,  as  a 
general  rule,  the  court  only  interferes  where 
there  is  some  question  as  to  property.  I  do  not 
think  that  the  interference  of  the  court  is  abso- 
lutely confined  to  that  now ;  there  may  be  cases 
in  which  the  court  would  interfere  even  where 
personal  status  is  the  only  thing  in  question. — 
Per  Jessel,  M.B.  Aslatt  v.  Southampton  Qtrj?ora- 
tion,  50  L.  J.,  Ch.  33 ;  16  Ch.  D.  143 ;  43  L.  T. 
464  ;  29  W.  B.  117  ;  45  J.  P.  111. 

The  powers  of  the  court  in  granting  an  injunc- 
tion, either  at  the  hearing  or  upon  an  interlocu- 
tory application,  have  been  extended  by  s.  28, 
sub-s.  8,  of  the  Judicature  (Ireland)  Act ;  and 
the  only  limit  to  the  jurisdiction  is  that  the  court 
must  be  satisfied  that  it  is  just  and  convenient 
that  the  order  should  be  made.  The  court  has 
now  jurisdiction  to  grant  an  injunction  to  give 
effect  to  a  legal  right.  Cork  Corporation  v. 
Rooney,  7  L.  B.,  Jr.  191. 

I  have  a  very  strong  opinion  that  the  Judicature 
Act  has  not  dealt  with  jurisdiction  at  all,  but 
only  with  procedure ;  that  it  has  given  to  the 
one  division  the  procedure  of  the  other  division, 
or  to  the  two  divisions  reciprocally  the  procedure 
of  the  other  division,  and  that  in  some  cases  it 
has  amended  the  procedure  of  both  divisions,  but 
that  it  has  not  given  to  any  court  a  jurisdiction 
which  no  court  had  before.  Individually,  I 
should  be  inclined  to  hold  that  if  no  court  had  the 
power  of  issuing  an  injunction  before  the  Judica- 
ture Act,  no  part  of  the  high  court  has  power  to 
issue  such  an  injunction  now. — Per  Brett,  L.J. 
North  London  Ry.  v.  O.  N.  iZ?/.,  52  L.  J.,  Q.  B. 
380  ;  11  Q.  B.  D.  36 ;  48  L.  T.  695  ;  31  W.  B. 
490. 

If  it  was  intended  to  give  the  enormously 
increased  power  which  it  is  contended  is  given 
by  s.  25,  sub-s.  8,  of  the  Judicature  Act,  1873,  it 
is  remarkable  that  it  empowers  it  to  be  done  by 
interlocutory  order.  It  is  said  if  it  can  be  done 
by  interlocutory  order,  of  course  it  can  be  done 
by  a  final  order  at  the  hearing ;  no  doubt  that  is 
true  ;  but  when  the  section  only  refers  to  inter- 
locutory orders,  is  not  the  prim&  facie  presump- 
tion that  it  did  not  intend  to  give  t^e  right  to 
an  injunction  to  parties  who  before  had  no  legal 
right  whatever,  but  simply  to  give  to  the  court, 
when  dealing  with  legal  rights  which  were  under 
its  jurisdiction  independently  of  this  section, 
power,  if  it  should  think  it  just  or  convenient, 
to  superadd  to  what  would  have  been  previously 
the  remedy,  a  remedy  by  way  of  injunction. 
— Per  Cotton,  L.J.    lb. 

The  jurisdiction  to  grant  prohibition  is  now 
conferred  by  the  Judicature  Acts  upon  every 
judge  of  the  high  court ;  but  inasmuch  as  one  dE 
the  main  objects  of  the  acts  (Judicature  Act, 
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1873,  8.  24,  Bnb.-B.  7)  ifl  to  enable  the  court  to 
decide,  if  possible  in  one  proceeding,  all  the 
questions  in  dispute  in  the  same  matter  and 
between  the  same  parties,  and  (Judicature  Act, 
1873,  8.  25,  snb-s.  8)  to  grant  an  injunction  in  all 
cases  in  which  it  shall  appear  to  the  court  **  just 
and  convenient  '*  so  to  do,  the  court  may,  in  anj 
case  in  which  it  has  power  to  grant  prohibition, 
grant  an  injunction  to  restrain  the  proceedings 
in  the  inferior  court  Medley  v.  BaUi^  49  L.  J., 
Ch.  170  ;  13  Ch.  D.  498  ;  42  L.  T.  41  ;  28  W.  R. 
865. 

Sect.  25,  sub-s.  8,  of  the  Judicature  Act,  1873, 
does  not  alter  the  former  practice  as  to  injunc- 
tions, but  is  only  intended  to  do  away  with 
certain  technical  objections.  Fletcher  y.Bodgerg^ 

27  W.  R.  97— C.  A. 

The  Judicature  Act,  1873,  s.  25,  sub-s.  8,  has 
not  altered  the  principles  on  which  the  court 
acts  in  granting  injimctions.  Otukin  y.  JBalU, 
18  Ch.  D.  324 ;  28  W.  R.  552— C.  A. 

The  principles  on  which  the  court  acts  in 
granting  injunctions  are  not  extended  by  the 
provisions  of  the  Judicature  Act,  which  enable 
the  court  to  grant  injunctions  where  it  is  "  just 
or  conyenient,"  which  must  be  read  "  just  as  well 
as  convenient."  Day  y.  Broumrigg^  48  L.  J., 
Ch.  173  ;  10  Ch.  D.  294 ;  39  L.  T.  553  ;  27  W.  R. 
217—0.  A. 

The  power  of  the  court  to  grant  injunctions 
has  been  enlarged  by  the  Judicature  Act,  1873, 
s.  25,  8ub-s.  8.  Thomas  y.  Williams^  49  L.  J., 
Ch.  605  ;  14  Ch.  D.  864,  at  p.  873  ;  43  L.  T.  91 ; 

28  W.  R.  983.  But  see  contra,  Bioh  v.  Brooks, 
15  Ch.  D.,  at  p.  25. 


On  what  Tenu.] — ^An  injunction,  to  re- 


strain a  landlord  from  exercising  the  legal  right 
of  distress,  will  be  granted  only  "upon  such 
terms  and  conditions  as  the  court  shall  think 
just,"  nnder  s.  25,  sub-s.  8,  of  the  Judicature  Act, 
1873.  The  terms  and  conditions  which  the  court 
thought  just,  and  imposed  on  tenants  who  sought 
to  retrain  their  landlord  from  distraining  for 
certain  rent  until  the  determination  of  an  action 
brought  by  them  against  him  to  try  his  right  to 
the  rent,  were  that  an  injunction  should  be 
granted  for  a  fortnight,  and  continued  only  if 
the  rent  was  in  the  meantime  paid  into  court. 
Shaw  V.  Jersey  (Earl),  4  C.  P.  D.  359  ;  28  W.  R. 
142— C.  A.    Affirming  48  L.  J.,  C.  P.  308. 

BeoeiTer—Diseretion.] — ^Under  sub-s.  8  of  s.  25 
of  the  Judicature  Act,  1873,  the  court  has  a 
discretion  as  to  the  appointment  of  a  receiver. 
Prytherchj  Inre^  Prythereh  y.  Williams^  59  L.  J., 
Ch.  79 ;  42  Ch.  D.  590 ;  61  L.  T.  799  ;  38  W.  R.  61. 

Action  to  reeoyer  Pofseuion  of  Lease- 
holds.]— ^The  court  has  power  under  the  Judica- 
ture Act,  1873, 8. 25,  to  appoint  a  receiver  where 
the  title  to  the  property  is  disputed.  Berry  y. 
Keen,  51  L.  J.,  Ch.  912— C.  A. 

Dunn  y.  Ferrior  (L.  R.  3  Ch.  719)  and  Talhot  y. 
Hope-Seott  (4  K.  &  J.  139)  are  no  longer  law. 
lb. 

Of  Property  pending  Action  as  to  Title.] 

— The  plaintifi  in  an  ejectment  action  which  was 
set  down  for  trial,  but  had  been  stayed  until 
another  action  affecting  the  same  property,  and 
brought  by  the  defendant  in  ejectment  against 
the  plaintiff  and  others,  should  be  ready  for 
trial,  moved  for  a  receiver  and  for  attornment 


to  him.  The  defendant  in  ejectment  set  up  a 
defence  that  in  equity  the  plaintiff  was  only  a 
sub-mortgagee.  The  evidence  in  support  of  the 
motion  shewed  that  the  property  was  wasting, 
and  that,  even  if  the  plaintiff  was  only  sub- 
mortgagee, it  was  insufficient  for  the  original 
mortgage  upon  it ;  and  this  evidence  was  not 
met  to  the  satisfaction  of  the  court : — Held,  that 
under  the  circumstances  it  was  just  and  con- 
venient within  the  Judicature  Act,  1873,  s.  25, 
sub-8.  8,  now  to  appoint  a  receiver  ;  and  an  order 
was  made  accoraingly,  unless  the  defendant 
elected  within  four  days  to  pay  an  occupation 
rent  into  court,  the  amount  to  be  settled  in 
chambers.  Beal  and  Personal  Advance  Co.  y.. 
MeCaHhy,  40  L.  T.  878  ;  27  W.  R.  706. 


Co-ownership    Bait.]  —  The  court  will 


appoint  a  receiver  in  a  co-ownership  suit  wher& 
the  circumstances  exist  which  in  the  opinion  of 
the  court  render  such  a  course  just  and  con- 
venient. The  Ampthill,  5  P.  B.  224  ;  29  W.  R. 
523. 

Action  for  BeeoTory  of  Land.] — In  an 

action  for  recoyery  of  land  brought  by  a  landlord 
againdt  his  tenant  under  a  proviso  for  re-entry 
for  breach  of  covenant  in  his  lease,  a  receiver  of 
the  rents  and  profits  of  the  land  pending  the 
trial  of  the  action  may  be  appointed  on  the 
plaintiff's  application.  Ghoatftin  y.  Bird,  52 
L.  J.,  Q.  B.  263. 

Under  s.  25,  sub-s.  8,  of  the  Judicature  Act,. 
1873,  the  court  has  jurisdiction  to  appoint  a 
receiver  wherever  it  shaU  appear  just  or  oon- 
venient  so  to  do,  and  consequently  in  an  eject- 
ment action  where  the  title  to  real  property  is  in. 
dispute.  Foxtoell  y.  Van  Qrutten,  66  L.  J.,  Ch. 
53 ;  [1897]  1  Ch.  64  ;  75  L.  T.  368— C.  A. 

It  IS  not  a  proper  case  for  the  exercise  of  this 
judicial  discretion  where  the  defendant  in  an> 
action  for  ejectment  is  the  admitted  heir-at-law 
of  the  last  owner,  and  has  as  such  taken  posses- 
sion of  the  property  in .  dispute,  and  there 
appears  to  be  a  question  to  be  decided  between 
the  parties,  and  the  property  is  safe,  and  there 
is  no  evidence  of  waste ;  and  the  mere  fact  that 
such  defendant  is  impecunious  is  not  a  ground 
for  the  appointment  of  a  receiver.    Ih, 

Per  Kekewich,  J. :  An  order  appointing  a 
receiyer  in  a  case  of  disputed  title  to  real  estate 
should  be  made  subject  to  the  rights  of  any  in- 
cumbrancer,   lb. 


Equitable   Execution — "Jnst  and  Con* 


Tcnient."] — ^A  judgment  debtor  had  lands  in 
Surrey  simject  to  an  equitable  mortgage  ;  and 
his  judgment  creditor  obtained  an  order  for  a 
receiver  of  these  lands.  This  order  was  not 
registered.  After  the  appointment  of  the  receiver 
the  debtor  sold  the  lands  to  a  purchaser  for 
value  without  notice :  —  Held,  that  under  the 
circumstances  of  the  case  it  was  just  and  con- 
yenient  for  the  court  to  appoint  a  receiyer  within 
the  Judicature  Act,  1873,  s.  25,  sub-s.  8.  Pope, 
In  re,  55  L.  J.,  Q.  B.  522  ;  17  Q.  B.  D.  743  ;  35 
L.  T.  369  ;  34  W.  R.  693— C.  A. 

Under  the  general  power  to  appoint  receivers 
given  by  the  Judicature  Act,  1873,  s.  25,  sub-s.  8, 
and  having  regard  to  Rules  of  Supreme  Court, 
1883,  Ord.  XLII.  rr.  4  and  28,  the  court  has 
jurisdiction  to  enforce  a  judgment  for  pajrment 
of  money  into  court  by  a  defaulting  trustee,  by 
the  appointment  of  a  receiver  of  his  equitable 
interest  in  property  in  this  country  ;  and  order 
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aooordingly  where,  from  the  debtor  being  oat  of 
the  jurisdictioD,  service  of  a  writ  of  attachment 
'Covld  not  be  effected.  OMey^  In  re,  Coney  y. 
Bennett,  64  L.  J.,  Ch.  1130 ;  28  Ch.  D.  993 ;  62 
L.  T.  961 ;  38  W.  E.  701. 

An  order  was  made  against  the  defendants  in 
■an  action,  who  were  defaulting  trustees,  for  the 
payment  of  money  into  conrt.  The  defendants 
iiaying  failed  to  comply  with  such  order,  an 
application  was  made  by  the  plaintifEs  that  a 
writ  of  attachment  might  issue  against  them. 
At  the  defendants'  instance,  however,  the  court 
made  an  order  allowing  payment  by  weekly  in- 
■stalments.  L.,  one  of  the  defendants,  had  made 
■an  affidavit  on  that  occasion  stating  that  all  the 
property  he  possessed  was  the  f  umiture  in  his 
house.  It  subsequently  transpired  that  L.  had 
•executed  bills  of  sale  affecting  the  furniture ; 
but  that  the  plaintiffs  in  other  proceedings  had 
successfully  disputed  the  validity  of  such  bills  of 
sale.  An  application  was  accordingly  made  on 
behalf  of  the  plaintifb  for  the  appointment  of  a 
receiver  of  the  furniture  by  way  of  equitable 
execution.  For  the  defendant  L.  it  was  con- 
tended that  the  legal  and  proper  remedy  of  the 
plaintiffs  was  by  sequestration,  and  that  the 
court  had  no  jurisdiction  to  appoint  a  receiver : 
— Held,  that,  although  under  r.  4  of  Ord.  XLII. 
of  the  Bules  of  Court,  1883,  sequestration  was 
the  appropriate  remedy,  yet  under  s.  26,  sub-s.  8, 
of  the  Judicature  Act,  1873,  the  court  had  juris- 
diction to  appoint  a  receiver  if  it  appeared  just 
or  convenient  so  to  do ;  and  liiat,  in  the  present 
oase,  it  was  just  and  convenient  to  appoint  a 
receiver,  and  that  an  order  must  be  made  accord- 
ingly. WkUeley,  In  re,  Whiteley  v.  Learoyd,  66 
lu  T.  846. 


Baoeased'i  Eitate.1— The  Judicature  Act, 

1878,  8.  26,  sub-s.  8,  enables  any  judge  of  the 
bigh  court  to  appoint  a  receiver  of  a  deceased's 
•estate  (before  giant  of  probate  or  administra- 
tion), notwithstanding  the  absence  of  lis  pendens ; 
but  applications  for  any  such  order,  being  on  the 
way  to  probate  proceedingB,  are  properly  made  in 
the  Probate  Division,  and  if  made  Jbewhere  wiU 
not  be  encouraged*  Parker^  In  re^  Dearing  v. 
Brooht,  64  L.  J.,  Ch.  694. 


Mortgagee.] — ^A  l^gal  mortgagee,  being 


in  possession  of  the  mortgaged  property,  applied 
to  the  court  for  the  appointment  of  a  receiver : — 
Held,  that  although  tne  mortgagee  might,  under 
the  Conveyancing  Act,  1881,  appoint  a  receiver 
without  coming  to  the  court,  it  was  more  desir- 
able, where  an  action  was  pending,  that  the 
-appointment  should  be  made  oy  the  oourt  under 
the  Judicature  Act,  1878.  TUlett  y.  Nixon^  63 
L.  J.,  Ch.  199  ;  26  Ch.  D.  238  ;  48  L.  T.  698 ;  82 
W.  R.  226. 

Under  s.  26,  sub-s.  8,  of  the  Judicature  Act, 
1873,  a  mortgagee  in  possesBlon  is  entitled  to  the 
Appointment  of  a  receiver,  notwithstanding  that 
he  has  been  paid  all  his  interest  and  costs  out  of 
rents  received  by  him  while  in  possession,  and 
that  he  has  surplus  rents  in  his  hands.  Mown  v. 
Westohy,  66  L.  J.,  Ch.  607 ;  82  Ch.  D.  206  ;  64 
L.  T.  526  ;  84  W.  B.  498. 

Under  the  power  given  hj  the  Judicature  Act, 
1873,  s.  26,  sub-s.  8,  to  appoint  a  receiver  in  all 
oases  in  which  it  shall  appear  just  and  convenient, 
the  order  made  on  interlocutory  application  for 
the  appointment  of  a  receiver  was  extended  to 
the  whole  property  comprised  in  the  plaintiff's 
security,  as  to  part  of  which  he  was  l^gal  and  as 


to  part  equitable  mortgagee.  Peaee  v.  Fletcher^ 
46  L.  J.,  Ch.  266  ;  1  Ch.  D.  273  ;  33  L.  T.  644  j 
24  W.  R.  168. 


In  Partition  Action.  ] — In  an  action  for 


partition,  where  one  of  the  co-owners  is  in 
occupation,  though  not  in  exclusive  occupation, 
of  the  property,  the  court  has  jurisdiction  under 
the  Judicature  Act,  1873,  s.  25,  sub-s.  8,  to 
appoint  a  receiver  until  the  hearing.  Porter  v. 
Lopee,  7  Ch.  D.  868  ;  87  L.  T.  824. 


Judicature  (Ireland)  Act,  i.  28,  lub-s.  8.] 


—Section  3  of  19  &  20  Vict.  c.  77,  has  been 
repealed  by  the  28th  section  of  the  Judicature 
(Ireland)  Act,  sub-s.  8,  and,  therefore,  the  court 
may  appoint  a  receiver  on  foot  of  any  judgment 
mortgage,  notwithstanding  that  the  rental  of  the 
estate  is  less  than  1002.  per  annum.  The  court 
will,  under  special  circumstances,  appoint  a 
receiver  where  less  than  one  year's  interest  is 
due.    MartitCe  Estate,  In  re,  13  L.  E.,  Ir.  43. 

In  an  action  to  recover  damages  for  obstructing 
a  watercourse,  and  for  an  injunction,  the  plain- 
tiffs obtained  a  verdict  for  nominal  damages. 
The  defendant  having  continued  the  acts  of 
obstruction  complained  of,  the  court  granted  an 
injunction.  Agnew  v.  McDowell,  14  L.  R.,  Ir. 
446. 

Practice— Writ.] — ^A  plaintiff  should  indorse 
his  writ  with  a  claim  for  an  injunction,  or  for 
a  receiver  when  the  obtaining  of  either  is  a 
substantial  object  of  his  action.  Oolebourne  v. 
Colebourns,  46  L.  J.,  Ch.  749  ;  6  Ch.  D.  690  ;  24 
W.  B.  236. 

Tims  for  Application.]— Under  Ord.  LII. 

r.  4,  a  defendant  in  an  action  may,  before  judg- 
ment, apply  for  an  injunction  and  a  receiver. 
Sargant  v.  Read,  46  L.  J.,  Ch.  206 ;  1  Ch«  D. 
600. 

The  words  "interlocutory  order"  in  s.  25, 
sub-s.  8,  of  the  Judicature  Act,  1873,  are  not 
confined  in  their  meaning  to  an  Order  made 
between  writ  and  final  judgment,  but  mean  an. 
order  other  than  final  judgment  in  an  action, 
whether  such  order  be  made  before  judgment  or 
after.  Smith  v.  Onoell,  60  L.  J.,  Q.  B.  38 ;  6 
Q.  B.  D.  76 ;  43  L.  T.  628  ;  29  W.  R.  227— C.  A. 
B.  P.,  SaU  V.  Cooper,  60  L.  J.,  Ch.  629 ;  16  Ch.  D. 
644  ;  48  L.  T.  682  ;  29  W.  B.  663— C.  A. 

The  power  given  by  sub-s.  8  of  s.  26  can  be 
exercised  at  the  trial  of  an  action,  as  well  aa 
upon  an  interlocutory  application.  Prythereh^ 
In  re,  Prytkeroh  v.  WiUiame,  69  L.  J.,  Ch.  79  : 
42Ch.D.690;  61L.T.799;  38  W.  B.  61. 


2.  Bfltet  of  Oominon  Iiaw  Prooedure  Acta, 

lUndunu.]— The  17  &  18  Vict,  c  126,  s.  68, 
applies  only  to  the  fulfilment  of  such  duties  as 
might  be  enforced  by  the  prerogative  writ  of 
mandamus,  and  not  to  the  specific  performance 
of  contracts.  Benson  v.  Paul,  6  £1.  &  BL  273  ; 
25  L.  J.,  Q.  B.  274  ;  2  Jur.  (N.B.)  426  ;  4  W.  B. 
493. 

But  a  mandamus  may  be  claimed  under  the 
above  provisions  to  enforce  the  fulfilment  of  a 
duty  in  which  the  plaintiff  is  personally  inter- 
ested, where  such  duty  does  not  arise  out  of 
a  mere  personal  contract  Norris  v.  Irish  Land 
Co,,  8  £1.  &  Bl.  612  ;  27  L.  J.,  Q.  B.  116  ;  4  Jur. 
(NA)  236. 
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An  action  for  a  mandamns  maj  lie  even  when 
CO  actual  damage  has  been  sustained.  Fotherby 
▼.  Metropolitan  Ry.,  36  L.  J.,  C.  ^,  88  ;  L.  E.  2 
€.  P.  188  ;  12  Jiir.(NA)  1006  ;  16  L.  T.  243  ;  16 
W.  B.  112. 

The  neglect  bj  a  railway  company  to  issue  a 
warrant  to  the  sheriff  to  summon  a  jury  to  assess 
the  value  of  land  which  the  company  has  given 
notice  of  requiring  for  the  purposes  of  its  act, 
within  a  reasonable  time  after  such  notice,  is  an 
•actionable  wrong,  and  l^e  issue  of  the  warrant 
may  be  enforced  by  an  action  for  a  mandamus. 
Ih. 

Arailway  company  gave  a  notice  to  the  plaintiff 
of  their  intention  to  take  a  tenement  for  which 
he  was  rated  to  the  poor ;  the  notice  did  not 
<M)ntain  the  particulars  mentioned  in  the  Lands 
Clauses  Act,  s.  18.  In  consequence  of  this 
notice  the  plaintiff  took  other  premises,  and 
his  former  ones  remained  on  his  hands  unoccu- 
pied. The  company  having  failed  to  proceed 
with  the' purchase  of  the  lands  after  six  months 
had  elapsed,  the  plaintiff  commenced  an  action 
against  them  for  damages,  and  claimed  a  man- 
-damns : — Held,  that  the  notice  bound  the  com- 
pany to  proceed  with  the  purchase  of  the  tene- 
ment at  the  end  of  the  six  months,  and  that  he 
was  entitled  to  a  mandamus  to  compel  them  to 
do  so.  Morgan  v.  Metropolitan  Ry^  38  L.  J., 
-C.  P.  87 ;  L.  R.  4  C.  P.  97 ;  19  L.  T.  666  ;  17 
W.  E.  261— Ex.  Ch. 

Held,  also,  that  he  was  entitled  to  more  than 
nominal  damages.    Ih, 

An  incorporated  body  having  raised  money 
under  statutory  powers  by  debentures,  issued 
6ome  of  these  debentures  to  one  of  their  own 
body  in  payment  for  goods  supplied  by  him, 
auch  a  transaction  being  illegal  under  the  statute 
by  which  they  were  constituted  a  corporate 
body : — ^Held,  in  an  action  by  the  executors 
of  an  innocent  holder  for  value  of  such  securi- 
ties, the  same  having  been  transferred  to  him 
from  the  original  mortgagee  in  the  manner 
provided  by  the  statute,  t£at  they  were  estopped 
from  setting  up  as  a  defence  ^e  original  ille- 
gality of  the  transaction,  and  that  under  the 
Clommon  Law  Procedure  Act  of  1864,  s.  68,  the 
writ  was  in  the  proper  form  in  praying  for  a 
mandamus  to  compel  them  to  apply  the  money 
in  their  hands  in  payment  of  the  phuntiffs* 
4:laim,  it  being  shewn  that  the  defendants  did 
hold  money  in  their  hands  raised  under  the 
powers  of  the  statute,  and  applicable  to  that 
purpose,  and  that  it  was  not  necessary  that  the 
mandamus  should  direct  the  defendants  to  levy 
«  rate  for  the  purpose  of  satisfying  the  plain- 
tiffs* demand.  Wehh  v.  Heme  Ray  QmmU- 
^mmtfri,  39  L.  J.,  a  B.  221 ;  L.  B.  6  Q.  B.  642  ;  22 
L.  T.  746  ;  19  W.  B.  241. 

When  a  debt  is  of  such  a  nature  that  a  man- 
damus will  be  granted  to  enforce  its  payment, 
it  is  not  necessary  that  the  amount  of  the  debt 
should  have  been  previously  ascertained,  but 
such  amoimt  may  be  ascertained  by  the  verdict 
of  the  jury  in  the  action  in  which  the  writ  of 
mandamus  is  claimed.  Ward  v.  ZowndeSy  28 
L.  J.,  Q.  B.  266  ;  6  Jur.  (N.B.)  1124  ;  7  W.  B.  489. 
Affirmed,  1  EL  &  EL  940 ;  29  L.  J.,  Q.  B.  40 ; 
-6  Jur.  CW.S.)  247 ;  1  L.  T.  268 ;  8  W.  B.  81— 
Ex.  Ch. 

A  plea  that  the  causes  of  action  did  not 
accrue  within  six  years  is  a  bad  plea  to  a  decla- 
ration for  a  mandamus,  as  the  statute  of  limita- 
tions does  not  bar  an  application  for  such  a  writ. 
Jh. 


A  claim  to  a  writ  of  mandamus  cannot  be 
sustained  if  there  is  any  other  equally  effectual 
remedy.  Rueh  v.  Reavan,  1  H.  &  C.  600 ;  32 
L.  J.,  Ex.  64  ;  8  Jur.  (N.B.)  1016  ;  7  L.  T.  106  ; 
10  W.  B.  846. 

In  an  action  by  executors  against  the  clerk 
of  commissioners  for  putting  into  execution  a 
town  improvement  act,  and  in  which  action 
they  claimed  a  writ  of  mandamus,  the  declara- 
tion stated  that  the  commissioners  were  indebted 
to  the  testator  for  the  agreed  salary  payable  by 
them  to  him  for  services  rendered  by  him  as 
clerk  to  the  commissioners ;  and  also  for  other 
work  by  him,  as  the  attorney  of  and  otherwise 
for  the  commissioners  in  and  about  their  busi- 
ness ;  that  the  debts  became  and  were  a  charge 
on  any  moneys  which  might  be  in  the  hands  of 
the  commissioners,  and  which  should  have  been 
collected  by  them  under  and  by  virtue  of  the 
act ;  and  that  if  the  commissioners  should  not 
have  in  their  hands  any  moneys  sufficient  to 
pay  the  debts,  then  such  debts  became  a  charge 
and  were  chargeable  on  a  rate  leviable  and  to 
be  levied  by  the  commissioners  under  the  act. 
They  pleaded  to  so  much  of  the  debts  as  became 
due  on  simple  contract,  the  statute  of  limita- 
tions, and  to  the  debts,  except  the  agreed  salary, 
that  no  signed  bill  was  delivered  ;  also  that  the 
commissioners  had  no  funds  whereout  they  could 
pay  the  debts  : — ^Held,  first,  that  the  declaration 
was  bad,  inasmuch  as,  assuming  that  the 
services  in  respect  of  which  the  "  agreed  salary  " 
was  claimed  were  payable  out  of  the  rates,  the 
others  might  be  services  for  which  the  commis- 
sioners were  personally  liable,  and  consequently 
the  remedy  was  by  action,  not  by  a  claim  of 
mandamus.    Ih, 

Held,  secondly,  that  on  the  same  principle  the 
two  first  pleas  were  good.    Ih, 

Act  of  1868.] — Where  a  court  of  equity 

has  issued  an  order  for  an  injunction  restraining 
a  party  from  bringing  an  action,  a  court  of 
common  law  will  enforce  such  order  by  staying 
proceedings,  although  no  writ  of  inj  auction  has 
been  actually  issued.  Cohhett  v.  Intdlatn,  11 
Ex.  446 ;  26  L.  J.,  Ex.  25. 

A  court  of  law  will  not  stay  an  action  on  the 
ground  that  there  is  a  suit  in  equity  pending  in 
which  the  same  demand  comes  in  question  (even 
although  the  demand  is  for  a  debt  as  to  which 
and  otiier  demands  the  plaintiff  at  law  has,  in 
equity,  consented  to  a  decree  for  an  account), 
where  the  court  of  equity  has  not  stayed  the 
action  by  injunction  ;  the  court  of  common  law 
having  no  jurisdiction  to  stay  proceedings  on 
such  a  ground,  and  the  provision  in  the  above 
statute  only  applying  where  the  court  of  equity 
has  stayed  the  action  by  injunction.  Rearee  y. 
RoUne,  26  L.  J.,  Ex.  183. 

When  a  plaintiff  who  has  brought  proceedings 
both  at  law  and  in  equity  for  the  same  cause  of 
action  elects  to  proceed  in  equity  under  an  order 
of  chancery  directing  that  he  elect,  and  that  if 
he  elect  to  proceed  in  equity  the  proceedings  at 
law  be  stayed  ^  injunction,  the  defendant  may, 
under  16  £  16  Yict.  c.  76,  s.  101,  serve  the  phdn- 
tiff  with  notice  to  proceed  in  the  action,  and, 
in  default  of  his  proceeding,  enter  a  suggestion 
and  sign  judgment  for  his  costs.  MortvoMre  v. 
Soaree,  1  El.  &  EL  399 ;  28  L.  J.,  Q.  B.  133 ;  5 
Jur.  (N.S.)  674. 

The  oourt  will  not  grant  a  rule  nisi  to  stay 
such  action  and  subsequent  proceedings  under 
S.226.    Ih. 
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Aot  of  1864 — Oeneral  Prinoiplet.] — An 

injunction  must  be  founded  either  upon  a  con- 
tract, or  an  injury  to  property  of  a  permanent 
nature.  Sutton  v,  S,  A  Ry,,  4  H.  &  C.  325  ;  35 
L.  J.,  Ex.  38  ;  L.  R.  1  Ex.  33  ;  11  Jnr.  (M.8.)  935  ; 
18  L.  T.  438  ;  14  W.  R.  133. 

The  court  will  not  grant  a  writ  of  injunction, 
when  by  so  doing  the  defendant  would  be  called 
upon  to  do  an  illegal  act.  L.  ^  N,  W.  By,  y. 
Wehh,  9  L.  T.  291 ;  12  W.  R.  51. 


At  what  Period  granted.] — ^N.  entered 


into  the  service  of  C,  a  surgeon,  as  his  assistant, 
under  an  agreement  by  which  he  bound  himself 
not  to  practise  within  five  miles  of  a  certain 
village  **  without  the  consent  in  writing  of  C. 
first  had,  under  the  penalty  or  penal  sum  of 
1002.  to  be  recoverable  by  C.  as  liquidated 
damages,  the  lOOZ.  having  been  specified  by  the 
parties  hereto  as  the  amount  to  be  paid  and 
recoverable  by  C.  against  K.  for  the  breach  or 
non-observance  of  the  clause."  K.  having  com- 
menced practice  within  the  prescribed  distance, 
G.  caused  a  writ  to  be  served  upon  him,  the 
indorsement  claiming  1002.  the  amount  of  the 
penalty,  and  also  that  the  plaintiff  intended  to 
claim  a  writ  of  injunction.  The  court  refused 
to  entertain  an  application  for  an  injunction 
before  declaration.  Comet  v.  Msbett,  7  H.  &  N. 
168  ;  31  L.  J.,  Ex.  273  ;  4  L.  T.  658  ;  9  W.  R.811. 


In  what  Casei   granted.] — A  plaintiff 


lent  certain  photograph  portraits  to  a  person 
who  became  insolvent,  ana  his  assignees  having 
offered  the  photographs  for  sale  by  auction,  the 
defendant  purchased  them ;  and  by  photo- 
graphically printing  from  negatives,  he  obtained 
reduced  copies,  which  he  published  and  sold. 
The  plaintiff  brought  an  action  against  him,  and 
recovered  nominal  damages  for  the  infringement 
of  the  plaintiff's  right : — Held,  that  the  plaintiff 
was  entitled  to  a  writ  of  injimction  to  restrain 
the  defendant  from  taking  or  selling  any  more 
copies  of  the  photographs,  and  also  to  recover 
them  or  their  value  in  detinue.  MayaU  v. 
Highey,  1  H.  &  C.  148 ;  31  L.  J.,  Ex.  329 ;  8 
Jur.  (N.8.)  622  ;  6  L.  T.  362  ;  10  W.  R.  631. 

A  railway  company  having  conveyed  to  A.  a 
piece  of  land  abutting  on  their  viaduct,  with  a 
covenant  not  to  build  within  six  feet  of  the  wall 
of  the  viaduct,  the  court,  in  an  action  against  A.*s 
widow  (who  took  by  assignment)  for  building 
against  the  waU  in  breach  of  the  covenant, 
In  which  action  she  had  suffered  judgment  by 
default,  refused  to  grant  an  injunction  against 
her  commanding  her  to  remove  the  building  ;  it 
appearing  that  it  had  been  erected  by  her  under- 
tenant, and  consequently  that  she  could  not  obey 
the  writ,  if  granted.  L.  4*  8.  W,  My.  v.  Webb^ 
16  C.  B.  (N.s.)  450  ;  9  L.  T.  291  ;  12  W.  R.  51. 

A  plaintiff  obtained  a  verdict  and  judgment 
against  a  shareholder  in  a  cost-book  copper 
mining  company,  in  an  action  for  a  nuisance 
caused  by  working  the  mine.  The  plaintiff 
having  afterwards  obtained  a  rule  nisi  for  an 
injunction,  the  court  discharged  the  rule,  it 
appearing  by  affidavit  that  the  shareholder  had 
bonft  fide  sold  his  shares  before  notice  of  the 
application  for  an  injunction.  Matthewt  v. 
King,  3  H.  &  C.  910  ;  13  L.  T.  120. 

The  17  &  18  Vict.  c.  125,  s.  82,  does  not  extend  to 
ejectments.  Baylis  v.  LegroSy  2  C.  B.  (N.S.)  316  ; 
26  L.  J.,  C.  P.  176 ;  3  Jur.  (N.S.)  795  ;  5  W.  R.  689. 

A  plaintiff,  who  sues  for  liquidated  damages 
on  the  breach  of    an   agreement,  cannot   join 


therewith  a  claim  for  an  injunction.  Camu  v. 
NUbeU,  30  L.  J.,  Ex.  348  ;  7  Jur.  (N.g.)  1250 ;  4 
L.  T.  558 ;  9  W.  R.  811. 

By  a  written  agreement  the  plaintiff  engaged 
the  defendant  as  manager  in  his  trade  of  a 
butcher  at  H.,  and  the  defendant  promised  not  to 
carry  on  that  trade  on  account  of  himself  or  any 
other  person  within  two  miles  of  that  place, 
under  a  penalty  or  a  forfeiture  of  20Z.  The 
defendant  set  up  in  business  as  a  butcher  on  his 
own  account  within  the  two  miles ;  and  the 
plaintiff,  who  by  a  writ  claimed  an  injunction, 
sued  him  for  unliquidated  damages,  and  recovered 
202.  Under  these  circumstances  the  court  refused 
a  motion  for  an  injunction.  Young  v.  Ohalkley, 
16  L.  T.  286  ;  15  W.  R.  743. 

The  court  will  not  grant  an  injunction  to 
restrain  a  railway  company  from  charging  a 
carrier  otherwise  than  equally  with  all  other 
persons.  3utton  v.  3,  E.  Ry.,  4  H.  Jc  C.  325  ;  35 
L.  J.,  Ex.  38  ;  L.  R.  1  Ex.  33  ;  11  Jur.  (N.B.)  935  ; 
13  L.  T.  438  ;  14  W.  R.  133. 

A  lessor  of  a  mine  or  vein  of  coal  covenanted 
that  the  lessee  should  and  might  peaceably  and 
quietly  have,  hold,  occupy,  possess  and  enjoy 
the  mine  without  any  let,  suit,  trouble,  molesta- 
tion, interruption  or  disturlMmce  whatsoever. 
The  lessor,  in  working  ironstone,  lying  between 
the  surface  of  the  soil  and  the  demised  coal, 
caused  part  of  the  roof  of  the  coal  mine  to  crush 
and  fall  in,  and  to  be  flooded.  The  working  of 
the  ironstone  was  done  in  a  workmanlike 
manner: — Held,  that  these  acts  constituted  a 
breach  of  the  covenant  for  which  the  lessee 
might  maintain  an  action  thereon,  and  (being 
continued  at  the  time  of  action  brought)  also 
entitled  him  to  an  injimction  restraining  the 
lessor  from  working  the  ironstone  within  such  a 
distance  of  the  surface  as  interfered  with  t^e 
lessee  getting  the  coal  with  full  advantage  and 
profit.  Shato  V.  Stenton,  2  H.  &  N.  858 ;  27 
L.  J.,  Ex.  253  ;  6  W.  R.  327. 

In  an  action  for  obstructing  ancient  lights, 
with  a  claim  for  an  injunction,  after  verdict  for 
the  plaintiff,  the  court  granted  an  injunction  to 
restrain  the  defendant  from  continuing  the 
wrongful  acts  complained  of,  and  from  com- 
mitting any  injury  of  the  like  kind  relating  to 
the  property  and  rights  of  the  plaintiff,  and  from 
erecting,  keeping  erected,  and  continuing  the 
erection  of  so  much  of  the  wall  and  buildings  as 
was  opposite  his  messuage  and  premises,  so  or  in 
such  manner  as  to  darken  or  obstruct  any  of  the 
ancient  lights  or  windows  of  the  messuage  and 
premises,  and  from  erecting  any  other  building 
and  doing  any  other  act  whereby  the  light  and 
air  coming  to  and  entering  his  messuage  and 
premises  by  means  of  the  windows  might  be 
obstructed,  or  such  messuage  and  premises  might 
be  in  any  way  darkened,  and  from  the  repetition 
or  continuance  of  any  act  whereby  an  injury  of 
a  like  kind  might  happen  to  the  plaintiff;  the 
writ  of  injunction  to  Ue  in  the  office  till  next 
term,  the  defendant  undertaking  to  pull  down 
as  much  of  the  wall  and  building  as  should  be 
sufficient  to  restore  to  the  plaintiff  the  full 
enjoyment  of  the  light  and  air  ne  had  previously, 
and  to  do  the  same  to  the  satisfaction  of  a  sur- 
veyor to  be  agreed  on  or  nominated  by  a  judge, 
the  defendant  to  pay  the  costs  of  the  rule  and 
of  the  surveyor.  Jestel  v.  Chaplin,  2  Jur.  (N.B.> 
931  ;  4  W.  R.  610. 


Practice.] — ^The  rule  for  a  writ  of  injunc- 


tion to  restrain  a  defendant  from  infringing  a 
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Satent,  is  a  rule  to  shew  cause  only  in  the 
rat  instance.  Oittins  ▼.  Sjfmes,  15  0.  B.  962  ; 
S  C.  L.  R.  251  ;  24  L  J.,  C.  P.  48 ;  3  W.  R. 
115. 

An  injunction  had  been  obtained,  restraining 
the  defendimt  from  carrying  on  works  so  as  to 
be  a  nuisance  to  the  plaintifE.  Upon  a  motion 
for  the  costs  of  a  rule  for  an  attachment  for  a 
breach  of  it: — Held,  that  the  injunction  was 
a  continuing  injunction,  and  that  it  was  not 
necessary  to  reserve  to  the  plaintiff  leave  to 
renew  the  motion  for  an  attachment  in  case  of 
any  future  breach.  De  La  Rua  y.  ForUscue^  2 
H.  &  K.  324  ;  26  L.  J.,  Ex.  3S9. 

It  is  competent  for  the  plaintiff  to  apply  at 
any  time  for  an  attachment  in  case  of  disobe- 
dience to  the  injunction.    Ih. 

A  defendant  cannot  plead  to  a  claim  in  a 
declaration  for  a  writ  of  injunction.  Booth  v. 
Taylor,  4  H.  &  C.  70 ;  36  L.  J.,  Ex.  56  ;  11  Jur. 
(N.S.)  981  ;  18  L.  T.  408  ;  14  W.  R.  131. 

A  demurrer  to  so  much  of  a  declaration  as 
claims  a  writ  of  injunction  will  not  be  allowed, 
unless  the  facts  disclosed  shew  beyond  all  doubt 
that  no  injunction  could  be  granted.  BUhey, 
L.  C.  ^'  I),  By,,  3  H.  &  C.  96 ;  33  L.  J.,  Ex. 
206  ;  10  Jur.  (».B.)  777 ;  10  L.  T.  651  ;  12  W.  R. 
921. 

Coiti.] — ^Where    in  an   action    for  an 

alleged  nuisance,  a  writ  of  injunction  has  issued, 
commanding  the  defendant  to  pay  the  costs  of 
the  writ,  the  court  will  stay  the  proceedings  in 
respect  of  the  costs  until  after  the  trial  of  tlie 
cause.  OrtTtdley  v.  Booth,  3  H.  &  C.  669 ;  34 
L.  J.,  Ex.  135  ;  11  Jur.  (N.S.)  745  ;  12  L.  T.  469. 

XI.  TRIAL, 

a.  Place  of  Trial, 

1.  Generally,  418. 

2.  Change  of  Place  of  Trial. 

a.  On  what  Groimds,  421. 

b.  Who  may  Apply,  424. 

c.  When  Application  to  be  made,  424. 

d.  Affidavits  on  Application,  426. 

e.  Practice,  427. 
I.  Mode  of  Trial, 

1.  Trial  by  Judge  alone,  or  by  Judge  and 

Jury,  429. 

2.  Trial  at  Bar,  441. 

3.  Preliminary  Issues,  443. 

4.  Hearing  in  Oamerd,  446. 

5.  In  other  Oases,  446. 
e.  Kotiee  of  Trial, 

1.  Necessity  of,  &c.,  447. 

2.  By  whom  given,  448. 

3.  Form,  448. 

4.  When  may  be  given,  449. 

6.  Length  of  Notice— Short  Notice,  450. 

6.  Waiver  of  Irregular  Notice,  451. 

7.  Setting  Aside,  451. 

rf.  Entry  for  Trial  ef  OvMe%,  451. 
#.  Neglecting  to  Proceed  to  Trial,  452< 
/.  Motions  respecting  the  Trial, 

1.  To  whom  made,  454. 

2.  To  Adyanoe  Hearing,  454. 

3.  To  Postpone  or  Adjourn  Hearing. 

a.  In  what  Gases,  455. 

b.  Practice,  467. 

g.  Conduct  of  the  Cause,  ib%, 

h.  Bight  of  Beginning,  460. 

i.  Addressing  Jury  and  Court,  467. 

j.  Bight  of  Beply,  468. 

h.  Duty  and  Powers  ofJudae^  469. 

VOL.  XI. 


I,  The  Jury, 

1.  In  Civil  Cases. 

a.  Exemptions,  470. 

b.  Jury  Lists,  470. 

c.  Special  Jury. 

i.  How  obtained,  472. 

ii.  Summoning    and     Non-atten- 
dance, 473. 
iii.  Effect  of  Delay,  474. 
iy.  Striking  a  Special  Jury,  474. 

V.  Default  of  Jurors,  475. 
vi.  Costs — Certificate,  475. 

d.  Challenge,  478. 

e.  Fining,  479. 

f.  View,  480. 

g.  Withdrawing  a  Juror,  480. 
h.  Discharge  of  Jury,  481. 

i.  Trial    with    or    without    Jury — See 

col.  429  et  seq. 
j.  New  Trial  in  case  of  Misconduct — See 

infra,  col.  528. 
k.  Costs  of  Actions  tried  by  Jury — See 

Costs. 
L  Other  Points,  482. 

2.  In  Criminal  Cases — See  Cbimikal  Law. 

3.  On    Writs    of    Inquiry — See    Lnquiry, 

Wbit  op. 

4.  In  County  Courts — See  County  Coubt. 

5.  On  Coroner^s  Inquiry — See  COBOKEB. 
m.  The  Verdict,  482. 

n,  yon-appearance  of  Parties  at  Trial,  490. 
0.  Short  Cause, 

1.  In  General,  494. 

2.  Consent  or  Certificate  of  Counsel,  496. 

p.  Trial    in    Criminal   Cases, — See    Cbiminal 

Law. 
g.  In  Divorce  Cases,-- See  B.XJSBAJSD  and  Wife. 
r.  In  Probate  Cases. — See  Will. 
*.  New  Trial, — See  infra. 


a.  Place  of  Tbial. 

1.  Qeneimlly. 

See  R.  S.  C,  1883,  Ord.  XXXVI.  r.  1. 

In  Amended  Statament  of  Claim.] — ^A  plaintiff 
who  wishes  to  name  some  place  other  than 
Middlesex  as  the  place  of  triiu  must  name  it  in 
the  original  statement  of  claim.  If  he  omits  to 
do  so,  he  cannot  name  it  in  an  amended  state- 
ment of  claim ;  and  if  he  has  named  a  place  of 
trial  in  the  original  statement  of  claim,  no  can- 
not alter  it  in  an  amended  statement  of  claim. 
Locke  V.  White,  55  L.  J.,  Ch.  731 ;  33  Ch.  D.  808 ; 
54  L.  T.  891 ;  34  W.  R.  747— C.  A. 

Action  in  Clianesry  BiTiiion.]— Ord.  XXXVI. 
r.  1,  enabling  a  plaintiff  in  any  action  to  fix  the 
place  of  trie!  by  his  statement  of  claim,  applies 
to  chancery  actions.  Bedmayne  v.  Va^ghan, 
24  W.  R.  983. 

Under  Ord.  XXXVI.  r.  1,  a  plaintiff  is  entitled 
to  lay  the  venue  of  an  action  in  any  plnco  that 
he  pleases,  although  it  is  specially  assigned  to 
the  Chancery  Division,  and  has  beeoi  commenced 
in  that  division.  Phillip  v.  Beale,  64  L.  J.,  Ch, 
80  ;  26  Ch.  D.  621  ;  50  L.  T.  433  ;  32  W.  R.  665 
— C.  A 

Trial  at  Aiilsss  of.] — ^The  court   has 

power  to  order  an  action,  as  well  as  a  question 
or  issue  of  fact,  to  be  tried  at  the  assizes.  Wood 
V.  Hamblet,  47  L.  J.,  Ch.  113 ;  6  Ch.  D.  113. 

On  an  application  by  the  plaintiff  with  the 
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ooDcnrrence  of  the  defendant,  in  an  action  in 
the  chancerj  division,  for  an  order  that  the 
action  mif^ht  be  tried  at  the  Staffordshire 
Assizes  : — ^Held,  haying  regard  to  Ord.  XXXVI. 
rr.  3,  10,  and  Ord.  XXXVI.  r.  29a,  that  an 
action  as  well  as  a  question  or  issue  therein 
might  be  ordered  to  be  tried  before  the  com- 
missioners of  assize ;  that  inasmuch  as  the  parties 
desired  it,  as  the  action  was  for  damages  only,  as 
it  related  to  property  in  Staffordshire,  and  as 
there  were  a  great  many  local  witnesses,  the 
order  asked  for  should  be  made,  and  the  above 
reasons  stated  on  the  face  of  the  order  as  the 
reasons  for  which  it  was  expedient  that  the 
action  should  be  so  tried.    Ih, 


Form  of  Order.]— By  Ord.  XXXVI.  r.  29a, 


the  order  directing  such  trial  must  state  on  its 
face  the  reason  for  which  it  is  expedient  that 
the  action  should  be  so  tried.  Where  both  par- 
ties wished  it,  and  the  action  was  for  damages 
only,  and  related  to  land  in  the  county  where 
the  great  majority  of  the  witnesses  resided,  the 
court  made  the  order,  stating  these  facts  on  the 
face  of  it  as  the  reason.    lb. 


Delay  in  Applying.] — ^A  plaintiff  who  had 


set  down  an  action  for  trial  before  a  judge  of 
the  Chancery  Division,  applied  to  have  a  pre- 
liminary issue  of  fact  tried  at  Chester,  and  the 
trial  of  the  action  postponed.  His  application 
was  refused  on  the  ground  of  delay.  Lloyd  v. 
Jo7iM,  47  L.  J.,  Ch.  470  ;  7  Ch.  D.  390  ;  37  L  T. 
624  ;  26  W.  R.  262. 

A  plaintiff,  in  a  partition  suit,  on  the  20th 
September  gave  notice  of  trial  before  Bialins, 
V.-C,  without  a  jury.  On  the  19th  November 
he  took  out  a  summons  in  the  chambers  of 
Malins,  V.-C,  asking  that  an  issue  of  fact 
might  be  tried  at  Chester  before  any  other 
question  of  fact  was  tried.  On  the  30th  Novem- 
ber the  plaintiff  gave  notice  of  motion  before 
Fry,  J.,  to  whom  the  cause  bad  been  transferred, 
that  the  action  might  stand  out  of  the  paper  for 
hearing  until  the  Hilary  sittings,  1878,  which 
was  orcicred  to  come  on  for  hearing  on  the  11th 
December.  On  the  7th  December  Malins,  V.-C, 
at  the  request  of  the  plaintiff,  adjourned  the 
summons  to  be  heard  by  Fry,  J.,  at  the  same 
time  as  the  motion : — Held,  that  in  consequence 
of  the  delay  on  the  part  of  the  plaintiff,  it  would 
be  unjust  to  the  defendant  to  put  off  the  trial 
for  a  further  time,  and  both  applications  must 
be  dismissed.    lb. 


Entry  at  Assiiei — Power  to  Semit.] — In 


a  patent  action  commenced  in  the  Chancery 
Division,  the  plaintiff  named  Manchester  as  the 
place  of  trial,  and  the  action  was  set  down  for 
triid  at  Manchester  Assizes.  When  the  case 
came  on  for  trial  the  judge  of  assize  declined  to 
try  it,  on  the  ground  of  pressure  of  business,  and 
remitted  it  for  trial  in  the  Chancery  Division : — 
Held,  that  this  was  not  a  sufficient  ground  for 
aa  order  under  Ord.  XXXVI.  r.  34,  that  the  case 
might  have  been  made  a  remanet,  and  that  the 
order  must  be  discharged.  Fairbum  v.  Hotue- 
Md,  53  L.  T.  513— C.  A. 

'  A  plaintiff  had  entered  his  action,  being  an 
action  for  specific  performance  of  a  contract, 
for  trial  in  the  associates*  book  for  Middlesex. 
Motion  by  the  defendant  to  have  it  struck 
out  and  entered  in  the  chancery  registrar's 
book  allowed.  Sykes  v.  Firtk,  46  L.  J.,  Ch. 
627. 


In  Grown  Cases.] — ^In  an  infonnation  of  intru- 
sion, the  crown  may,  as  of  its  prerogative,  lay  the 
venue  in  any  county,  without  reganl  to  the  local 
situation  of  the  premises.  Att,'Gen.  y.  Parso/is^ 
2  M.  &  W.  23;  2  Gale,  227  ;  6  D.  P.  C.  165;  1 
Tyr.  &  G.  980 ;  5  L.  J.,  Ex.  243. 

But  the  crown  is  not  entitled  by  its  preroga- 
tive, as  matter  of  right,  to  change  the  venue  in 
such  an  information.  Att,'0e/u  y.  ChurchiU 
CLord),  8  M.  &  W.  171 ;  9  D.  P.  C.  772 ;  10 
L.  J.,  Ex.  314  ;  5  Jur.  803. 

Semble,  that  the  attorney-general  for  the 
Prince  of  Wales  has  in  transitoiy  actions  the 
same  powers  with  regard  to  laying  and  retaining 
the  venue  in  causes  arising  within  the  duchy  of 
Cornwall,  as  the  attorney-general  for  the  crown. 
Att.'Gen.  (Prince  of  Walet)  v.  Cro99maii,  4 
H.  &  C.  568 ;  L.  B.  1  Ex.  381 ;  12  Jur.  (N.S.) 
712  ;  14  L.  T.  856 ;  14  W.  B.  996. 

Loeal  Venne — Jniisdiotion.] — In  an  action  of 
debt  founded  on  privity  of  estate,  the  venue  is 
local.  Whitaker  v.  Forbet,  46  L.  J.,  0.  P.  140 ; 
1  C.  P.  D.  51  ;  33  L.  T.  682  ;  24  W.  B.  241— C.  A. 

An  executor  of  the  grantee  of  a  rent-charge 
on  land  situate  in  Australia,  sued  in  England 
the  devisee  of  the  lands,  in  debt  for  nonpayment 
thereof :— Held  (there  being  no  privity  of  con- 
tract between  the  parties),  that  the  action  was 
founded  on  privity  of  estate,  and,  in  accordance 
with  principle  and  settled  authority,  was  a  local 
action,  and  could  only  be  brought  in  Australia. 
lb. 

An  action  for  damages  for  trespass  to  land 
situated  in  a  foreign  country,  foimded  on  a 
disputed  claim  of  title  to  such  land,  cannot  be 
tried  in  the  courts  of  this  country.  British 
South  Africa  Co,  v.  Cbmnanhia  de  Jfogambigue, 
63  L.  J.,  Q.  B.  70  ;  [1893]  A.  C.  602  ;  6  B.  1  ;  69 
L.  T.  604— H.  L.  (E.) 

Xffeot  of  AboUtion  of.]— Oid.  XXXVI. 


r.  1  (B.  S.  C,  1883),  which  abolishes  local  venues, 
is  a  rule  of  procedure  only,  and  does  not  affect 
the  jvrisdiction  of  the  courts  of  this  countiy .  lb. 

By  Ord.  XXXVI.  r.  1,  of  the  Bules  of  1883, 
it  is  enacted  that  **  there  shall  be  no  local  venue 
for  the  trial  of  any  action,  except  where  otherwise 
provided  by  statute" : — Held,  that  this  exception 
applied  only  to  local  venues  created  by  statutes 
passed  since  the  Judicature  Act,  1875,  and  that 
all  local  venues  created  by  statute  before  that 
date  are  abolished.  Buckley  v.  Hull  Docks  Co,^ 
62  L.  J.,  Q.  B.  449  ;  [1893]  2  Q.  B.  93  ;  5  B.  547 : 
69  L.  T.  347. 

The  provisions  of  the  Highways  Act,  1836, 
s.  109,  as  to  local  venue  are  abolished  by  the 
Bules  of  Court,  1875,  Ord.  XXXVI.  r.  1.  Phelivs 
V.  ffadham  Sighujay  District  Board.  1  Cab.  &  £. 
67. 

Action  againit  Conitable.] — Sect   19 

of  1  &  2  Will.  4,  c  41,  by  which,  in  all  actions 
for  anything  done  in  pursuance  of  that  act,  the 
venue  is  to  be  local,  applies  only  to  such  acts 
as  a  constable  might  at  tne  date  of  the  statute 
have  been  called  upon  to  perform ;  the  section 
therefore  does  not  apply  in  the  case  of  a  constable 
acting  under  the  Contagious  Diseases  (Animals) 
Act,  1878.  Bryson  ▼.  Sussell,  54  L.  J.,  Q.  B.  144  ; 
14Q.  B.  D.  720;  52L.  T.208;  33  W.  B.  34  ;  49 
J.  P.  293— C.  A. 

Venue— lUrginal  Statement— I>eelaration.] — 
The  marginal  statement  of  yenae  is  incorporated 
with  the  declaration,  and  therefore  in  a  local 
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action  it  amounted  to  an  averment  that  the 
•caiLBe  of  action  aro6e  in  the  county  named. 
Richardton  y.  Loohlin,  34  L.  J.,  Q.  B.  225 ;  11 
Jur.  (WA)  951  ;  12  L.  T.  728  ;  13  W.  B.  940. 


2.  Chanse  of  Place  of  Trial, 
a^  On  what  Cfroundt, 

Genaral  Bnle.] — ^A  plaintiff  may  lay  the  venue 
-where  he  pleases,  and  it  is  for  the  defendant  who 
fieeks  to  change  it  to  shew  a  manifest  preponder- 
ance of  convenience  in  favour  of  such  change. 
Cauham  v.  Leuch,  32  L.  T.  665. 

In  an  action  where  the  claim  is  for  a  substantial 
amount,  the  venue  which  the  plaintiff  desires  to 
have  is  not  to  be  changed  from  London  to  the 
country  unless  there  is  some  veiy  strong  reason 
for  so  doing.  Ro$s  v.  Napier^  SO  L.  J.,  Ex.  2 ; 
«  Jur.  (Mr.8.)  1161  ;  3  L,  T.  442. 

The  court  will  not  change  the  venue  from  the 
place  where  the  plaintiff  luis  thought  fit  to  lay  it, 
unless  there  is  some  great  and  obvious  preponder- 
ance of  convenience  in  trying  the  cause  elsewhere. 
Drury  v.  Hopwood,  7  C.  B.  (N.S,)  835  ;  29  L.  J., 
€.  P.  151  ;  6  Jur.  (N.B.)  705.  S.  P.,  Helliwell 
V.  HoUon,  8  C.  B.  (N.B.)  761. 

The  court  will  not  change  a  venue  laid  by  a 
plaintiff  unless  a  defendant  can  shew  some 
serious  injury  and  injustice  to  his  case  by  trying 
it  at  that  venue.  Shroder  v.  Jfyerij  34  W.  B. 
261— C.  A. 

Betld«nee  of  Witaeiiei  and  Conyenlenee.] — 
The  mere  circumstance  of  a  plaintiff  being  an 
officer  in  the  navy,  and  hoping  to  be  shortly 
appointed  to  a  ship,  wliich  would  disable  him 
from  attending  to  give  evidence  at  the  trial  if 
the  venue  was  changed,  is  sufficient  to  induce 
the  court  to  retain  the  venue  where  laid, 
although  it  is  sworn  that  all  the  defendant's 
witnesses  resided  at  the  place  to  which  it  was 
sought  to  change  it.  Ckanium  v.  ParJthotue,  13 
C.  B.  (N.8.)  341. 

In  an  action  for  the  specific  performance  of 
an  agreement,  wherein  fraud  and  concealment 
<:onnected  with  the  conveyance  of  certain  mines 
and  property  in  the  county  of  Cornwall  were 
alleged,  it  appeared  that  the  plaintiff  resided  at 
Wakefield,  in  Yorkshire,  and  most  of  the  witnesses 
and  the  defendant  in  or  within  an  easy  distance 
•of  London,  but  that  one  of  the  most  important 
witnesses,  wh6  was  eighty  years  old,  lived  in 
Cornwall,  and  that  the  place  of  business  of  the 
solicitor  who  transacted  the  business  connected 
with  the  conveyance  was  at  Plymouth.  The 
plaintiff  in  his  statement  of  claim  had  fixed 
the  venue  at  Exeter.  On  a  motion  by  the 
-defendant  that  the  venue  might  be  changed  to 
Middlesex,  on  the  ground  of  convenience  and 
to  save  expense,  and  because  the  action  was  one 
which  ought  properly  to  be  assigned  to  the 
'Chancery  Division,  and  contained  points  of  law 
which  would  probably  be  referred  from  the 
assizes  to  London  : — Held,  that  the  venue  must 
be  changed  to  Middlesex,  not  because  the  action 
-was  a  chancery  action,  but  on  the  ground  of 
convenience  for  the  witnesses  and  of  saving 
expense;  also  that  the  necessary  delay  which 
must  ensue  was  not  in  itself  a  sufficient  reason 
f  or  pennitting  the  case  to  go  to  the  assises.  6h'een 
▼.  Bennett,  54  L.  J.,  Ch.  85  ;  50  L.  T.  706 ;  32 
^.  B.  848. 

In  an  action  for  the  breach  of  a  contract 
made  at  Liverpool,  where  the  defendant  resided, 


and  where  the  contract  was  to  be  performed, 
the  venue  was  laid  in  London.  A  judge  on  the 
defendant's  application  ordered  the  venue  to  be 
changed  to  Liverpool,  upon  an  affidavit  that  all 
his  witnesses,  thirteen  in  number,  resided  there, 
and  that  a  cross  action  arising  out  of  the  contract 
was  pending  there,  notwithstanding  that  the 
plaintiff's  affidavit  stated  that  all  but  one  of 
his  witnesses,  twenty-eight  in  number,  resided 
in  London.  The  court  refused  to  interfere.  Levy 
V.  Rice,  L.  B.  6  C.  P.  119 ;  21  L.  T.  717 ;  18 
W.  B.  458. 

In  an  action  on  a  note,  the  court  will  not 
change  the  venue  from  London  to  the  county 
where  it  was  made,  on  the  defendant  stating 
that  all  his  witnesses  live  there ;  but  if  his 
affidavit  shews  the  number  of  his  witnesses,  and 
that  a  serious  inconvenience  will  arise  from 
bringing  them  up,  it  will.  I^taiu  v.  Weaver, 
1  Bos.  &  P.  20. 

In  an  action  on  a  bond,  the  court,  upon  the 
application  of  the  defendant,  will  change  the 
venue  to  the  place  where  his  defence  arises,  and 
the  witnesses  reside.  Fatter  v.  Taylor,  1  Term 
Bep.  781. 

The  court  will  not  change  the  venue,  in  an 
action  on  a  deed,  to  the  county  where  it  was 
executed,  on  the  ground  of  the  defendant's 
witnesses  residing  there,  if  from  the  pleadings 
it  does  not  appear  necessary  to  produce  many 
witnesses  from  that  county,  unless  a  question  is 
raised  which  cannot  be  expected  to  be  fairly 
tried  there.     Watt  v.  Daniel,  1  Bos.  &.  P.  425. 

Twenty-five  witnesses  and  a  horse  on  one  side 
against  ten  witnesses  on  the  other : — Held,  not 
such  a  preponderance  of  inconvenience  as  to 
induce  the  court  to  bring  back  the  venue  from 
the  place  where  the  cause  of  action  (if  any) 
arose.    Blachtnanr,  Baintan,  15  C.  B.  (N.8.)432. 

It  is  no  ground  for  changing  the  venue  in  an 
action  for  a  libel  contained  in  a  letter  written 
and  sent  to  a  person  in  the  county  to  which  the 
venue  is  sought  to  be  changed,  that  the  defendant 
(who  has  pleaded  not  guilty  only)  has  many 
witnesses  resident  in  that  county  whom  he 
intends  to  call  in  mitigation,  and  that  the 
plaintiff  has  no  witnesses  in  the  county  where 
the  venue  was  originally  laid.  Wheateroft  v. 
Mousley,  11  C.  B.  677. 

The  venue  had  been  removed  from  Berkshire 
to  Middlesex  at  the  instance  of  the  plaintiff, 
upon  a  suggestion  that  a  material  witness  was 
ill  and  not  likely  to  live  till  the  next  assizes. 
The  witness  dying,  and  it  appearing  that  another 
cause  between  the  same  parties  and  arising  out 
of  the  same  transaction  stood  for  trial  at  the 
next  assizes  for  Berkshire,  and  that  most  of  the 
witnesses  in  both  actions  resided  at  or  near 
Beading,  the  venue  was  restored  to  Berkshire, 
on  terms.    Knight  v.  Biyshy,  6  8cott  (sr.B.)  168. 

In  an  action  against  bankers  at  Newcastle- 
upon-Tyne,  a  rule  to  change  the  venue  from 
London  to  Cumberland  or  Northumberland  was 
made  absolute,  with  certain  conditions  as  to  the 
defraying  by  the  defendant  of  the  additional 
expenses  of  the  plaintiff's  witnesses,  on  the 
ground  of  the  great  inconvenience  which  would 
be  occasioned  by  the  defendant's  having  to  carry 
their  bcmking  books  and  clerks  to  London.  Att» 
ujood  V.  RidUy,  2  Man.  &  G.  893 ;  3  Scott  (N.B.) 
319. 

The  plaintiff  had  become  bankrupt  and  had 
assigned  all  his  interest,  and  was  anxious  to  go 
abroad  permanently  ;  he  was  a  material  witness: 
the   court  changed  the  venue   to   London  on 
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security  for  costs  being  given.    Jamt*  ▼.  lioao^ 
1  W.  R.  355. 

Impartial  Trial.] — In  support  of  an  application 
to  enter  a  suggestion  to  try  a  cause  in  Notting- 
hamshire instead  of  Lincolnshire,  upon  the 
ground  that  the  lessor  of  the  plaintiff  could  not 
have  a  fair  and  impartial  trial  in  the  former 
county,  an  affidavit  was  produced  alleging  that 
two  attorneys,  whom  the  lessor  of  the  plaintiff 
had  successively  employed  to  conduct  the  cause, 
had  abandoned  his  interest,  the  one  on  account 
of  a  bribe  paid  to  him  by  the  defendant,  the 
other  on  account  of  an  intimacy  which  existed 
between  him  and  the  defendant,  and  also  that 
the  defendant  was  a  person  of  large  property 
and  possessing  great  influence  in  the  county, 
and  that  he  had  said  he  would  *'do  as  he 
liked  at  Lincoln,"  more  especially  as  the  lessor 
of  the  plaintiff  was  a  poor  man  : — ^Held,  insuffi- 
cient. Doe  d.  Hickman  v.  Hickman^  9  D.  P.  C. 
364. 

Manifestations  of  applause  at  the  close  of 
counsel's  speech  by  some  of  the  jury  at  the  first 
trial,  is  not  a  sufficient  ground  for  changing  the 
venue  of  the  second  trial.  O*  Conruyr  v.  Malone^ 
MacL  &  R.  468  :  6  CI.  &  F.  572. 

It  is  no  ground  for  changing  the  venue,  in  an 
action  for  a  libel  contained  in  a  local  newspaper, 
that  the  defendant,  the  proprietor,  possesses 
much  influence  in  the  county  in  which  the 
venue  is  laid,  and  has,  since  the  commencement 
of  the  action,  evinced  a  disposition  to  exercise  it 
to  the  prejudice  of  the  plaintiff.  WaXkery, 
Brogden,  17  C.  B.  (K.8.)  571. 

But  the  court  intimated  that  it  would  interfere 
if  the  defendant  should,  before  the  trial,  publish 
anything  in  relation  to  the  matter  of  the  action 
reflecting  upon  the  plaintiff.  Ih,  See  Watt  v. 
Daniel,  1  Bos,  &  P.  425. 

An  action  was  brought  for  a  series  of  libels  in 
a  Bristol  newspaper,  and  the  plaintiff,  the 
defendant,  and  a  large  number  of  witnesses 
resided  near  Bristol.  The  plaintiff  laid  the 
venue  in  Middlesex  and  the  master  changed  it 
to  Bristol.  The  plaintiff's  solicitor  deposed  that 
the  alleged  libels  had  given  rise  to  strong  local 
prejudice,  rendering  it  impossible  that  the  action 
could  be  fairly  tried  at  Bristol : — Held,  that  the 
venue  must  be  restored  to  Middlesex.  Coaham 
V.  Leach,  32  L.  T.  665. 

The  court  will  make  a  rule  absolute  for  entering 
a  suggestion  on  the  record,  to  remove  the  trial  of 
a  cause  from  the  county  where  the  cause  of 
action  arose,  and  where  the  venue  is  laid,  to  an 
adjoining  county,  the  action  being  for  trespass 
on  a  close,  and  it  being  sworn  that  the  defendant 
and  others  riotously  and  tumultuously  assembled 
and  broke  down  the  fences,  without  Imposing 
any  terms  upon  the  plaintiff.  Jones  v.  Price, 
7  D.  P.  C.  103. 

It  is  a  ground  for  an  application  to  change 
the  venue,  that  the  attorney  for  the  defendant 
is  under-sheriff  of  the  county  where  the  venue  is 
laid,  and  has  made  it  a  special  jury  case.  Hilton 
V.  Oreen,  10  W.  R.  627. 

It  is  not  a  sufficient  reason  to  change  the 
venue  of  an  issue  to  try  the  validity  of  a  will 
that  one  of  the  parties  interested,  and  whose 
conduct  is  impeached,  is  lord  lieutenant  of 
the  county  w"here  the  action  is  to  be  tried. 
Hopwood  V.  Derby  (^Ear£),  1  Kay  &  J.  255. 

The  influence  upon  the  minds  of  the  jurors, 
which  might  possibly  be  produced  by  the 
reputation  of   a  material  witness  on   a   trial, 


in  affecting  the  relative  credit  to  be  given  to- 
the  testimony  of  that  and  the  other  witnesses, 
is  no  ground  for  changing  the  venue  from'  the 
county  or  neighbourho(^  in  which  such  material 
witness  resides  and  is  best  known.  M^Oregor  v. 
Topham,  3  Hare,  488. 

Cause'  of  ilotion  ariBing — Breach.] — A  judge 
having  made  an  order  to  change,  the  venue  from 
Middlesex  to  London,  upon  an  affidavit  stating 
that  the  action  was  brought  for  a  breach  of  duty 
by  the  defendant,  as  the  plaintiff's  agent  in  the 
sale  of  indigo ;  that  the  sale  took  place  in 
London ;  that  the  cause  of  action,  if  any,  arose 
there ;  and  that,  in  the  deponent's  judgment 
and  belief,  the  cause  ought  to  be  tried  by  a  jury 
of  merchants  in  London ;  the  court  refused  ta 
disturb  it.    Begg  v.  Forhet,  13  C.  B.  614. 

View  Naceisary.] — In  an  action  upon  a  cove- 
nant upon  a  lease,  a  view  being  proper  to  be 
had,  the  venue  was  changed  to  the  county  where 
the  premises  lay,  though  most  of  the  plaintiff'^ 
witnesses  resided  in  the  county  where  the  venue 
was  laid.    Hodinott  v.  Cox,  8  East,  268. 

Moit  Eminent  Counsel  Betained.] — It  is  not 
a  sufficient  reason  for  changing  the  venue  that 
either  party  has  retained  the  most  eminent 
counsel  on  the  circuit  in  which  the  venue  lies, 
unless  it  is  done  oppressively.  Curtis  v.  LewUy. 
12  W.  B.  961. 

Where  Jury  unable  to  Agree. ]-^Wheie  the 
jury  on  the  trial  of  an  action  against  a  candidate 
for  election  expenses  could  not  agree,  the  court 
permitted  the  venue  to  be  changed  to  London  or 
Middlesex.    Brown  v.  Verrton,  2  L.  T.  251. 

b.  Who  may  Apply, 

One  of  sereral  Defendants.] — A  motion  to* 
change  the  venue  cannot  be  made  by  one  of 
three  defendants  without  the  consent  of  the 
other  two,  notwithstanding  they  have  suffered 
judgment  by  default,  and  colluded  with  the 
plaintiff,  as  it  was  suggested,  to  withhold  their 
consent.    Atum.,  2  Chit.  417. 

One  of  several  defendants  may  in  general 
change  the  venue  on  the  common  affidavit 
without  the  consent  of  the  others ;  and  if  the 
latter  were  prejudiced  by  that  step  they  should 
have  appliea  on  special  grounds  to  bring  it  back. 
Job  V.  Bvtterjield,  1  L.  M.  &  P.  734  ;  5  Ex.827  ;. 
20  L.  J.,  Ex.  8. 

Under  Terms  to  take  Short  Hotieo  of  Trial.  1 
— Where  a  defendant  is  under  terms  to  take- 
short  notice  of  trial  he  cannot  move  to  change 
the  venue  upon  the  common  affidavit.  CluUe  or 
Cluny  V.  Bradley,  13  C.  B.  604  ;  2  C.  L.  R.  1 ;. 
23  L.  J.,  C.  P.  38  ;  18  Jur.  177  ;  2  W.  R.  79. 

The  fact  of  a  defendant  being  onder  terms  to- 
take  short  notice  of  trial  does  not  absolutely 
preclude  him  from  applying  to  change  the  venue 
where  the  case  is  in  other  respects  a  fit  one  for 
the  exercise  of  a  judge's  discretion.  Jackson  v. 
Kidd,  8  C.  B.  (N.8.)  354 ;  29  L.  J.,  C.  P.  221 ;. 
6  Jur.  (N.B.)  1094,  1117. 

c.  When  Application  to  be  made, 

Hot  before  Icsue  Joined  or  Flea  Pleaded.] — 

It  is  more  convenient,  as  a  general  rule,  that  the 

application  to  change  the  venue  be  made  before 

I  issue  joined  ;  but  this  should  not  prejudice  either 
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party  from  applying  after  issue  is  joined  to  lay 
the  venue  in  another  county,  if  it  shall  appear 
that  it  jDAj  be  more  conveniently  tried  in  such 
county.  Jm  Bothwhild  v.  Shiltton^  8  Ex.  503 ; 
22  L.  J.,  Ex.  279  ;  17  Jur.  561  ;  1  W.  E.  439. 

]ji  the  Common  Pleas  an  order  to  change  the 
venue  of  an  action  could  not  be  granted  till  after 
issue  joined.  Ramsden  v.  Sltip^  13  G.  B.  601  ; 
22  L.  J.,  C.  P.  186  ;  17  Jur.  537  ;  1  W.  R.  353. 

The  venue  may  be  changed  in  an  action  on  a 
fipecialty  before  issue  joined  upon  an  affidavit 
•disclosing  special  circumstances.  Ptuhley  v. 
Birmingham  Corporation^  14  C.  B.  421. 

If  the  pleadings  and  facts  of  the  case  are  such 
that  the  court  cannot  fail  to  see  what  the  issues 
joined  must  be,  the  application  may  be  granted 
before  issue  joined.  Dowler  v.  OolliSj  4  M.  &  W. 
531  ;  7  D.  P.  C.  65 ;  8  L.  J.,  Ex.  47. 

In  an  action  on  a  note  the  application  to 
•change  the  venue  cannot  be  made  before  plea. 
Parmeter  v.  Otway,  3  D.  P.  C.  66. 

If  a  motion  to  change  the  venue  rests  on 
special  grounds  it  ought  not  to  be  made  till 
After  plea.  Cutterill  v.  Dixon,  1  G.  &  M.  661  ; 
3  Tyr.  705  ;  2  D,  P.  G.  112. 

In  a  local  action  a  suggestion  to  try  the  cause 
in  an  adjoining  county  could  not  be  granted 
before  issue  joined.  Tolson  v.  Carlisle  (Bishop'), 
7  C.  B.  79. 

In  an  action  on  a  specialty,  an  application  to 
change  the  venue  cannot  be  made  until  after 
issue  joined.  Taude  v.  Ybud^,  4  D.  P.  G.  32; 
1  H.  &  W.  338. 

Or  in  a  local  action,  under  3  &  4  Will.  4,  c.  42, 
&  22,  cannot  be  made  till  issue  is  joined.  Bell 
V.  Harrison,  2  G.  M.  &  R.  733 ;  4  D.  P.  G.  181 : 

1  Gale,  269. 

The  court  will  not,  before  issue  joined,  enter- 
tain a  motion  to  change  the  venue  in  an  action 
on  a  specialty.  Weatherby  v.  Goring,  5  D.  &;  R. 
441  ;  3  B.  &  G.  552. 

In  an  action  of  covenant  on  a  farming  lease, 
the  court  will  not  change  the  venue  before  issue 
joined.  Maude  v.  Sessions,  1  G.  M.  &  R.  86. 
JS.  C,  nom.  Bohrs  v.  Sessions,  2  D.  P.  C.  699  ;  4 
Tyr.  272  ;  3  L.  J.,  Ex.  354. 

The  venue  cannot  be  changed  in  an  indict- 
ment for  conspiracy  until  issue  is  joined.  Bex 
v.  Forbes,  2  D.  P.  G.  440. 

The  venae  in  an  action  of  slander  could  not 
be  changed  on  special  grounds  until  after  issue 
joined.  Hodge  v.  Churchtoard,  5  G.  B.  495 ; 
3  D.  &  L.  514 ;  17  L.  J.,  G.  P.  175  ;  12  Jur.  247. 

d.  Affidavits  on  AppUoation, 

By  whom  made.]  —  It  is  not  of  itself  a 
sufficient  objection  to  an  affidavit  for  changing 
the  venue,  that  it  is  made  by  the  attorney  in 
the  cause,  and  not  by  the  defendant.  Biddell  v. 
SmUh,  2  b.  P.  G.  219. 

Good  Defence.] — An  affidavit  of  a  good  defence 
on  the  merits  is  not  necessaiy  where  the  facts 
sworn  to  amount  to  a  good  defence ;  e.g.  where 
it  is  sworn  that  the  debt  has  been  satisfied. 
Johnson  v.  Beres/ord,  2  G.  &  M.  222 ;  4  Tyr.  75  ; 

2  D.  P.  G.  260  ;  3  L.  J.,  Ex.  87. 

Cause  of  Action.] — ^An  affidavit  to  change  the 
venue  must  state  the  cause  of  action.  Penwick 
V.  Farrow,  1  Ghit.  334. 

Bo  an  affidavit  to  change  the  venue  from  A. 
to  B.  roust  state  that  the  cause  of  action  arose 
in  B.  and  not  in  A.,  or  elsewhere  out  of  B. 
Allen  v.  QHjffUhs,  8  Term  Rep.  496. 


An  application  to  change  the  venue  from  A.  to 
B.  in  an  action  for  goods  sold  and  delivered, 
upon  an  affidavit  that  the  cause  of  action  arose 
at  B.  and  not  elsewhere,  may  be  successfully 
answered  by  an  affidavit  that  the  goods  were 
sold  at  G.     Collins  v.  Jacobs,  8  Bos.  &  P.  579. 

An  affidavit  must  not  only  state  that  the 
cause  of  action  arose  in  the  county  to  which  the 
removal  is  prayed,  but  also  that  it  did  not  arise 
elsewhere.    Jones  v.  Pearce,  2  D.  P.  G.  54. 

A  defendant  in  his  affidavit  to  obtain  a  rule 
nisi  to  change  the  venue,  or  in  support  of  a 
summons  for  that  purpose  before  issue  joined, 
should  state  all  the  circumstances  on  which  he 
means  to  rely  as  the  ground  for  the  change  of 
the  venue ;  but  he  may,  if  he  pleases,  rely  only 
on  the  fact  that  the  cause  of  action  arose  in  the 
county  to  which  he  seeks  to  have  the  venue 
changed,  which  ground  shall  be  deemed  sufficient, 
unless  the  plaintiff  shews  that  the  cause  may  be 
more  conveniently  tried  in  the  county  in  which 
it  was  originally  laid,  or  other  good  reason  why 
the  venue  should  not  be  changed.  Be  Rothschild 
v.  ShiUton,  8  Ex.  503  ;  22  L.  J.,  Ex.  279  ;  17  Jul*. 
561 ;  1  W.  R.  439. 

The  common  affidavit  that  the  cause  of  action 
arose  in  the  county  to  which  the  venue  is  sought 
to  be  changed  is  insufficient ;  the  special  circum- 
stances of  the  cases  must  be  shewn  as  ground 
for  the  application.  Bamsden  v.  Skip^  13  G.  B. 
601 ;  22  L.  J.,  G.  P.  186  ;  17  Jur.  637  ;  1  W.  R. 
353. 

The  rule  that  the  venue  cannot  be  changed  on 
the  common  affidavit  after  plea  is  still  in  force. 
Begg  v.  Forbes,  13  G.  B.  614 ;  2  G.  L.  R.  856  ; 
23  L.  J.,  G.  P.  222. 

The  new  rule  as  to  change  of  venue  only 
changes  the  practice  in  so  far  that  the  order 
cannot  be  made  of  course  on  the  common 
affidavit,  but  it  must  be  made  by  the  court  or  a 
judge  on  a  rule  of  summons,  so  that  it  may  be 
answered  in  the  first  instance.    lb. 


Manifestlj  Inoorreet.1 — ^A  declaration  on 


a  policy  of  insurance  from  Baltimore  to  Liver- 
pool alleged  a  loss  by  perils  of  the  sea.  The  court 
refused  to  aUow  the  venue  to  be  changed  from 
the  southern  division  of  Lancashire  to  London, 
upon  the  usual  affidavit  that  the  cause  of  action 
arose  in  London  and  not  elsewhere,  the  declaration 
shewing  that  such  statement  could  not  be  correct, 
although  the  policy  was  effected  in  London  and 
the  loss  was  payable  there.  Butler  v.  Fox, 
7  G.  B.  970;  7  D.  &  L.  112;  18  L.  J.,  G.  P. 
304. 

Muit  shew  Balance  of  Conyenienee.] — ^The 
court  refused  to  change  the  venue  after  issue 
joined,  and  notice  of  trial  given,  where  it  was 
not  shewn  in  the  affidavit  in  support  of  the 
application  that  the  change  would  not  be  incon- 
venient to  the  plaintiff,  or  in  what  respect  it 
would  be  productive  of  convenience  for  the 
defendant.  Hams  v.  Pawlttt,  5  D.  &  L.  780 ; 
5  G.  B.  807  ;  17  L.  J.,  G.  P.  210. 

In  Oppoiition.]— On  a  motion  to  change  the 
venue  from  London  to  Worcester,  on  the  usual 
affidavit,  an  affidavit,  stating  that  the  action  was 
brought  for  the  seduction  of  the  plaintiff*s 
daughter,  and  that  she  was  so  ill  that  it  was 
not  expected  that  she  would  live  till  the  assises, 
is  a  sufficient  answer  to  the  application.  Wing 
V.  Jenkins,  7  Moore,  62. 

The  court  discharged  a  rule  for  changing  the 
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venue  on  an  affidavit  that  the  defendant*s 
attorney  had  said  that  he  should  change  the 
venue  to  postpone  the  trial,  and  (which  was  the 
fact)  that  in  the  interim  an  act  would  come  into 
operation  which  would  defeat  the  plaintiffs 
claim.  Amner  v.  Cattell,  5  Bi^g.  208  ;  2  M.  &  P. 
867  ;  7  L.  J.  (0.8.)  C.  P.  78. 

An  affidavit  to  bring  back  the  venue,  made  by 
the  plaintiffs  wife,  is  insufficient,  unless  it 
appears  that  the  husband  was  too  ill  to  attend 
before  a  commissioner  to  make  one,  and  that  the 
wife  is  fully  acquainted  with  the  nature  and 
particulars  of  the  action.  The  proper  person  to 
make  the  affidavit  under  such  circumstances  is 
the  plaintiff*s  attorney.  Williavis  v.  Higgt^ 
6  M.  &  W.  133  ;  8  D.  P.  C.  165  ;  9  L.  J.,  Ex.  59  ; 
4  Jur.  73. 

A  plaintiff  falsifying  the  defendant's  affidavit 
to  change  the  venue,  the  venue  was  retained, 
though  the  plaintiff  could  not  undertake  to  give 
material  evidence  in  London,  where  he  had  laid 
it ;  either  venue  beino;  inconvenient  to  one  or 
other  of  the  parties.  Diok  v.  NorrUh^  3  Taunt. 
464. 

e.  Pracbiee, 

Terms  on  whioh  Granted.  T— A  summons  to 
change  the  venue  from  London  to  Newcastle 
being  opposed  by  the  plaintiff,  the  judge  indorsed 
the  summons,  ^*No  order,  the  plaintiff  under- 
taking to  tax,  if  successful,  as  if  tried  in  North- 
umberland "  :  —  Held,  that  this  was  binding 
upon  the  plaintiff  as  an  undertaking,  though  no 
order  was  ever  drawn  up.  Clarke  v.  Tyne  Im- 
provement  QymmUsumeri^  37  L.  J.,  C.  P.  110 ; 
L.  R.  3  C.  P.  230  ;  17  L.  T.  509  ;  16  W.  R.  480. 

In  taxing  the  costs  on  the  footing  of  this 
undertaking,  the  master  has  a  discretion  as  to 
what  expenses  would  probably  not  have  been 
incurred  if  the  cause  had  been  tried  at  New- 
castle ;  and  the  court  will  not  interfere  with  such 
taxation  unless  clearly  shewn  that  the  discretion 
has  been  wrongly  exercised.    lb, 

A  cause  having  been  set  down  for  trial  in  Mid- 
dlesex, and  a  rule  obtained  for  a  special  juiy,  the 
parties  agreed  that  the  venue  should  be  changed 
to  London,  and  that  the  costs  occasioned  by  the 
aiTangement  should  be  costs  in  t>he  cause.  At 
the  trial  the  cause  was  referred  to  an  arbitrator : 
— Held,  that  the  successful  party  was  entitled  to 
the  additional  costs  of  the  special  jury  occasioned 
by  the  change  of  venue  from  Middlesex  to 
London.  Greve  or  Geeves  v.  Gorton^  16  M.  k.  W. 
186  ;  3  D.  &  L.  481 ;  15  L.  J.,  Ex.  169  ;  10  Jur.  272. 

Where  a  plaintiff  is  entitled  to  change  the 
venue  as  a  matter  of  right,  the  court  will  not, 
at  the  instance  of  the  defendant,  impose  terms. 
Tumley  v.  i.  4'  N.  W.  Ry.,  16  C.  B.  675. 

Where  the  order  is  intended  to  be  without 
prejudice  to  a  change  of  venue,  it  should  be  so 
expressed  in  the  summons.  Waring  v.  HoUj  3 
Price,  3, 

Order  not    drawn   np  —  Original   Venne.] — 

Where  an  order  has  been  made  by  indorsement 
on  a  summons,  either  by  a  judge  or  by  the  oppo- 
site party,  to  change  the  venue  to  a  different 
county,  the  trial  in  such  county,  after  notice  of 
trial  for  such  county,  is  a  mere  irregularity, 
although  the  order  has  not  been  properly  drawn 
up  nor  the  venue  in  the  declaration  altered 
according  to  it ;  and  the  proceedings  will  not  be 
set  aside  after  judgment  has  been  signed,  or 
the  first  four  days  of  the  next  ensuing  term 
have  elapsed.  Selwyn  v.  Smithy  26  L.  J.,  Ex.  226. 


Appeal  firom  Bisoretion.]— Where  a  defendant^ 
on  an  application  to  change  the  venue  on  the 
ground  of  preponderance  of  convenience  in  a 
trial  at  the  place  to  which  he  seeks  to  change  it, 
comes  by  way  of  appeal  from  a  judge  at  cham- 
bers, he  must  make  out  such  a  strong  case  of 
preponderance  of  convenience  as  will  satisfy 
the  court  that  the  determination  of  the  judge 
was  wrong.  CJiureh  v.  Bamett^  40  L.  J.,  C.  P. 
138  ;  L.  R.  6  0.  P.  116  ;  23  L.  T.  705  ;  19  W.  R. 
411. 

In  an  action  by  an  owner  of  a  ship  against  th& 
Mersey  Dock  and  Harbour  Board  for  negligence, 
whereby  the  ship  was  lost,  the  venue  was  £id  in 
London.  A  similar  action  by  the  owner  of  the 
cargo  had  been  tried  at  Liverpool,  and  a  verdict 
found  for  the  defendants.  The  judge  who  tried 
that  cause  having,  on  tha  defendant's  applica- 
tion, refused  an  order  changing  the  venue  to 
Liverpool,  being  of  opinion  that  a  fair  trial  could 
not  be  had  there,  the  court  refused  to  interfere, 
although  the  parties  and  all  the  witnesses  resided 
there,  and  a  view  would  be  necessary,  and  great 
inconvenience  and  expense  would  result  from 
the  trial  in  London.  Penhallow  v.  Mersey  Dock 
and  Harbour  Boards  29  L.  J.,  Ex.  21. 

The  court  will  not  interfere  to  set  aside  a 
judge's  order  to  change  the  venue  made  after 
issue  joined,  the  defendant  being  under  terms  of 
taking  short  notice  of  trial,  on  the  groimd  that 
the  affidavit  on  which  the  order  was  made  was 
insufficient.  Cartwright  v.  ProH^  3  H.  &  N. 
278  ;  27  L.  J.,  Ex.  352 ;  4  Jur.  (N.s.)  464 ;  6 
W.  R.  642. 

Where  the  venue  was  changed  from  L.  to  S.> 
on  an  affidavit  that  the  cause  of  action  arose  at 
S.,  and  the  witnesses  lived  there : — Held,  that 
this  was  not  the  common  affidavit,  and  that  the 
decision  of  the  judge  ought  not  to  be  interfered 
with.    lb. 

When  a  judge  has,  in  the  exercise  of  his  dis- 
cretion, made  an  order  to  change  the  venue,  the 
court  will  not  interfere,  unless  it  is  manifest  that 
he  has  acted  upon  a  misconception  of  the  facts. 
Schuster  v.  Wheelwright,  8  C.  B.  (N.8.)  383  ;  29 
L.  J.,  C.  P.  222  ;  6  Jur.  (N.s.)  944. 

Or  unless  some  overwhelming  inconvenience  or 
inj ustice  would  otherwise  result.  Rost  v.  Napier^ 
30  L.  J.,  Ex.  2 ;  6  Jur.  (N.s.)  1161  ;  3  L.  T. 
442. 

In  an  action  for  a  wrongful  distress  in  Bucking- 
hamshire, the  venue  having  been  changed  thereto, 
the  court  refused  to  bring  it  back  to  Middlesex 
merely  on  the  ground  that  some  of  the  witnesses 
resided  there.  Benham  v.  Wetherel,  11  W.  R. 
66. 

Where  a  cause  of  action  arose  in  the  country, 
and  the  venue  had  been  changed  from  London 
thither,  it  is  no  ground  for  bringing  it  back  to 
London  that  as  sittings  there  would  be  more 
frequent  than  the  assizes,  it  would  be  more,  con- 
venient for  the  plaintiff  to  try  there  than  in  the 
country,  and  the  expense  would  not  be  much 
greater.     Cole  v.  Hull  Dock  Co.y  11  W.  R.  284. 

In  a  probate  suit,  where  the  nominal  plaintiff, 
who  was  claiming  an  intestacy,  had  inserted  the 
place  of  trial  in  his  statement  of  claim,  the 
defendants,  who  were  propounding  a  will  of  the 
deceased,  and  upon  whom  the  onus  of  proof  at 
the  trial  would  Lie  to  establish  that  will,  applied 
upon  summons  to  change  the  venue  from  the 
assizes  to  Middlesex,  and  the  judge  made  the 
order.  Upon  the  plaintiffs  appealing,  upon 
motion,  to  set  aside  the  order : — Held,  that  the 
order  was  right,  that  the  venue  should  stand 
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changed,  and  that  the  case  should  come  on  for 
trial  in  the  Probate  Court,  the  more  especially 
as  there  appeared  to  be  a  doubt  as  to  whether 
the  case  could  be  conveniently  disposed  of  at  the 
approaching  assizes.  From  this  order  the  plain- 
tifb,  upon  special  leave  given,  appealed  to  the 
Court  of  Appeal ;  whereupon  the  Lords  Justices, 
after  consulting  the  judge  appointed  to  preside 
at  the  assizes  in  question,  and  having  ascertained 
from  him  that  the  cause-list  was  a  light  one,  and 
that  the  case  could,  without  difficulty,  be  dis- 
posed of  at  the  approaching  assizes,  and  that 
there  was  a  misapprehension  in  supposing  that 
it  could  not,  directed  the  case  to  be  so  tried,  and 
ordered  accordingly.  Jaeltaon  v.  Braithtoaite^ 
63  L.  T.  231— C.  A. 

Amandment  of  Statement  of  Olaim.] — ^A  plain- 
tiff who  wishes  to  name  some  place  other  than 
Middlesex  as  the  place  of  trial  must  name  it  in 
the  original  statement  of  claim.  If  he  omits  to 
do  so,  he  cannot  name  it  in  an  amended  state- 
ment of  claim  ;  and  if  he  has  named  a  place  of 
trial  in  the  original  statement  of  claim,  he  cannot 
alter  it  in  an  amended  statement  of  claim.  Locke 
V.  WhitSj  65  L.  J.,  Ch.  781 ;  33  Ch,  D.  308 ;  54 
L.  T.  891 ;  34  W.  R.  747— C.  A. 

A  declaration  for  a  penalty  was  amended  by 
altering  the  venue  from  the  county  at  large  to 
an  inferior  jurisdiction,  after  the  time  limited  for 
commencing  a  new  action ;  the  particularity  of 
the  declaration  making  it  appear  probable  to  the 
court  that  the  plaintiff  was  proceeding  on  the 
same  fact  for  which  the  action  was  originally 
brought  when  laid  by  mistake  in  the  wrong 
county,  though  there  was  no  affidavit  that  it  was 
the  same.    Petre  v.  Craft,  4  Bast,  433. 

So  also  in  another  case,  though  it  appeared 
that  there  were  distinct  causes  of  action  in  the 
two  different  coimties,  upon  an  affidavit  that  the 
plaintiff  proceeded  on  a  mistake  in  supposing 
that  both  causes  of  acticm  could  be  proved  in 
the  county  where  the  election  was  holden.  Dover 
V.  Mestaer,  5  East,  435  ;  1  Smith,  123. 

The  court  will  not  amend  a  declaration,  by 
changing  the  venue,  unless  the  plaintiff  shews 
substantial  ground  for  it.  Fife  v.  Bowttead  or 
Btmsfield,  2  D.  (N.8.)  705  ;  12  L.  J.,  Q.  B.  186  ; 
7  Jut.  491. 

Where  a  plaintiff  is  entitled  to  amend  his 
declaration,  by  changing  the  venue,  as  a  matter 
of  right,  the  court  will  not,  at  the  instance  of  the 
defendant,  impose  terms.  Tumleyv.  L.  Jf'  ^"^  ^* 
My^  16  C.  B.  575. 


h.  Mode  of  Trial. 

1.  Trial  by  Jud^e  alone,or  by  Judse  and  Jury. 

See  Ord.  XXXVI.  rr.  2—10. 

Commercial  Lift  —  Applieation  by  Plaintiff 
before  Appearaaoe.] — ^After  the  issue  of  the  writ 
in  a  commercial  cause  the  judge  charged  with 
commercial  causes  may,  upon  the  application  of 
the  plaintiff,  and  before  the  def enaant  has  ap- 
peared or  the  time  limited  for  appearance  has 
expired,  order  that  the  cause  he  entered  in 
the  commercial  list,  and  that  the  costs  of  the 
application  be  costs  in  the  cause.  Barry  v. 
Peruvian  Oorporation,  65  L.  J.,  Q.  B.  191 ; 
[1896]  1  Q.  B.  208  ;  73  L.  T.  678  ;  44  W.  E.  487 
— C.A. 

The  defendant  may  appear  and  apply  to  the 
judge  to  set  aside  the  order   but  only  upon  the 


ground  that  the  cause  is  not  in  fact  a  commercial 
cause.    Ih, 


Eyidenoe.] — ^The  judge  charged  with  com- 


mercial business  has  no  greater  power  than  other 
judges  to  dispense  with  the  technical  rules  of 
evidence.  Baerlein  v.  Chartered  Bank  of  India, 
London  and  China,  65  L.  J.,  Ch.  54  ;  [1895] 
2  Ch.  488  ;  12  R.  581 ;  72  L.  T.  860  ;  43  W.  R. 
692— C.  A. 

Order  for  Trial  by  Judge  with  Jory^Diiore- 
tlon.] — ^A  party  who  desires  that  an  action  shall 
be  tned  with  a  jury  must  obtain  an  order  to  that 
effect ;  and  if  the  case  falls  within  Ord.  XXXVI. 
r.  6,  the  master  has  no  discretion  but  must  make 
the  order.  Trower  v.  Law  Life  Assurance 
Society,  54  L.  J.,  Q.  B.  407 ;  52  L.  T.  888 ;  33 
W.  B.  674— C.  A. 

Before  Bules  of  188S— In  ordinary  Caees  Party 
might  iniist  on  Trial  by  Jury.] — ^Where  a  plain- 
tiff gives  notice  of  trial  before  a  judge  sitting 
with  assessors,  the  defendant  has  a  right  under 
Ord.  XXXVI.  r.  3,  by  giving  notice  within  the 
time  specified,  to  insist  on  a  trial  before  a  judge 
and  jury ;  and  the  Judicature  Acts  and  Rules  of 
Court  do  not  give  power  to  the  court  or  a  judge 
to  deprive  him  of  this  right.  Sugg  v.  Silber, 
45  L.  J.,  Q.B.  460  ;  1  Q.B.  D.  362  ;  34  L.T.682; 
24  W:  R.  640. 

The  plaintiffs  claim  in  a  suit  for  adminis- 
tration instituted  prior  to  the  1st  of  November, 
1875,  having  been  disputed,  he,  after  issue  joined 
subsequently  to  the  1st  of  November,  1875,  gave 
notice  of  trial  with  a  jury  in  Middlesex,  but  sub- 
sequently intimated  to  the  defendant  that  the 
trial  would  be  before  the  judge  only,  and  the 
case  was  set  down  for  hearing.  The  defendant 
having  claimed  to  have  a  jury  t — ^Held,  that, 
under  Ord.  XXXVI.  r.  3,  the  defendant  had  the 
right  which  he  claimed ;  and  that  where  the  case 
was  of  a  nature  fit  to  be  tried  by  a  jury,  the  right 
should  not  ordinarily  be  interfered  with  by  the 
exercise  of  the  discretion  given  to  the  court  by 
r.  26.  Clarke  v.  Coohwn,  45  L.  J.,  Ch.  752 ;  2 
Ch.  D.  746  ;  34  L.  T.  646  ;  24  W.  R.  535. 

An  order  was  made  in  a  patent  cause  by  a 
judge  at  chambers,  at  the  instance  of  the  plain* 
tiff,  in  opposition  to  the  wish  of  the  defendant, 
that  the  cause  should  be  tried  before  a  judge  sit* 
ting  with  assessors,  and'  that  the  notice  of  trial, 
g^ven  before  the  Judicature  Acts,  should  be 
varied  accordingly;  the  defendant  thereupon 
gave  notice  that  he  required  to  have  the  issues  of 
fact  tried  before  a  judge  and  jury ;  the  plaintiff 
having  applied  to  have  assessors  nominated  in 
pursuance  of  the  order,  the  judge  at  chambers 
referred  the  whole  matter  to  the  court : — ^Held, 
that  the  defendant  was  entitled,  under  Ord. 
XXXVI.  r.  3,  to  have  the  case  tried  by  a  judge 
and  jury,  instead  of  by  a  judge  and  assessors.  Ih, 

Any  party  to  an  action  now  has  aright,  subject 
to  the  control  of  the  court,  and  to  the  obser- 
vance of  certain  formalities,  to  submit  issues  of 
fact  to  a  jury.  Clements  v.  Norris,  6  Ch.  D.  129 ; 
38  L.  T.  591  ;  26  W.  R.  94. 

The  court  will  distinguish  between  what  ought 
and  what  ought  not  to  go  to  a  jury.    Ih, 

In  an  action  for  a  mandatory  injunction  to 
restrain  the  defendant  from  permitting  a  build- 
ing to  remain  so  as  to  obstruct  the  plaintiffs 
ancient  lights,  the  defendant  having  given 
notice  under  Old.  XXXVI.  r.  3,  for  the  trial  of 
issues  of  fact  by  jury,  on  a  motion  by  the  plaintiifiB 
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that  the  action  might  be  tried  by  a  judge 
without  a  joiy : — ^Held,  that  the  case  did  not 
come  within  tihat  rule,  and  that  the  defendant 
was  entitled  to  have  the  action  tried  according 
to  his  notice.  Bordier  v.  Burrell,  46  L.  J., 
Ch.  616  ;  6  Ch.  D.  612  ;  26  W.  E.  801. 

The  defendant  in  a  civil  action  for  libel  has 
the  same  right  to  a  trial  by  jury  as  a  defendant 
in  any  other  civil  action  ;  he  has  no  higher  right. 
Fox's  Act  (32  Geo.  3,  c.  60)  does  not  apply  to  a 
civil  action  for  libel  Tkomas  v.  WUliamt,  49 
L.  J.,  Ch.  606  ;  14  Ch.  D.  864  ;  48  L.  T.  91 ;  28 
W.  R.  983. 

Where  all  BefiBxidaiLtt  do  not  Cononr.] — ^When 
there  are  two  or  more  defendants  to  an  action  or 
suit,  one  of  them  alone,  in  opposition  to  or  with- 
out the  concurrence  of  the  others,  is  not  entitled, 
under  Ord.  XXXVl.r.  3,  to  require  the  action  to 
be  tried  before  a  juiy.  Back  v.  Hay,  5  Ch.  D. 
236  ;  36  L.  T.  296  ;  26  W.  B.  392. 

Where  tiiere  is  more  than  one  defendant,  and 
all  do  not  desire,  that  is,  do  not  request  a  trial 
before  a  jury,  the  court  will  not  comply  with 
the  request  of  one  defendant  to  have  the  action 
tried  li^ore  a  jury  unless  it  is  of  opinion  that  the 
case  comes  within  Old.  XXXVI.  r.  27.  The 
refusal  of  one  defendant  does  not  prevent  an 
action  being  tried  before  a  jury ;  but  it  imposes 
on  the  defendant  who  desires  such  a  triad  the 
duty  of  shewing  that  it  is  more  convenient.  Mire- 
house  y.  Barnett,  47  L.  J.,  Ch.  689  ;  26  W.  R.  690. 

Time  for  Applioation  tax  Trial  by  Jury.] — 
By  Ord.  XXXVI.  r.  6,  upon  the  application 
within  ten  days  after  notice  of  trial  has  been 
given,  of  any  party  for  a  trial  with  a  jury  of  the 
cause,  an  order  shall  be  made  for  a  trial  with  a 
jury.  Notice  of  a  trial  was  given  by  the  plaintiff, 
but  the  cause  was  not  entered  for  trial  by  either 
party  within  the  time  prescribed  by  the  rules, 
and  the  notice  was  therefore  no  longer  in  force. 
The  plaintiff  gave  a  second  notice  of  trial, 
entered  the  cause  for  trial  on  the  same  day,  and 
then  applied  for  a  trial  by  jury : — Held,  that 
under  Ord.  XXXVI.  r.  6,  the  application  for  a 
jury  was  too  late.  Tonsley  v.  Ueffer^  66  L.  J., 
Q.  B.  666 ;  19  Q.  B.  D.  163  ;  67  L.  T.  481-;  36 
W.  R.  48. 

An  action  for  an  injunction  and  account  having 
been  conmienced,  the  plaintiff  moved  on  the  llt£ 
December,  1886,  for  an  interim  injunction.  An 
order  was  then  made  that  the  motion  should 
stand  over  until  the  trial  of  the  action,  the 
plaintiff  undertaking  to  set  down  the  cause  for 
trial  forthwith,  and  deliver  a  statement  of  claim 
within  ten  days.  The  defendant  gave  an  under- 
taking in  the  terms  of  the  notice  of  motion.  The 
notice  of  trial  was  given  on  the  12th  December, 
1886,  the  statement  of  claim  was  delivered  on  the 
1 9th  December,  1 886,  and  the  defence  and  counter- 
claim were  delivered  on  the  4th  January,  1886. 
On  the  same  date  plaintiff  received  notice  <^  the 
defendant's  intention  to  apply  for  a  trial  before 
a  jury : — ^Held,  upon  the  construction  of  the 
Rules  of  Court,  Ord.  XXXVI.  r.  6,  as  amended 
by  the  Rules  of  Court  of  December,  1886,  that 
the  application  was  made  too  late,  and  that  no 
case  had  been  made  out  for  the  exercise  of  the 
discretion  to  enlai*ge  the  time  under  the  Rules  of 
Court,  1883,  Ord.  LXIV.  r.  7.  Moore  v.  BeaHn, 
53  L.  T.  858  ;  34  W.  R.  227. 

Interpleader,] — ^An  interpleader  issue  having 
been  directed,  the  issue  was  drawn  up  for  tri^ 


with  a  jury,  and  the  trial  took  place  before  a 
judge  and  a  juiy.  A  new  trial  having  been 
ordered,  the  plaintiff  gave  notice  of  trial  before 
a  juc^  alone.  The  defendant  did  not  give  a 
counter-notice,  but  objected  at  the  trial  to  the 
jurisdiction  of  the  judge  to  tiy  the  case  without 
a  jury : — Held,  that  it  was  not  competent  for  the 
plaintiff  to  give  such  notice,  and  that  the  issue 
could  not  1^  tried  by  a  judge  without  a  jury. 
Hamlyn  v.  Betteley,  60  L.  J..  Q.  B.  1 ;  6  Q.B.  D. 
63  ;  43  L.  T.  790 ;  29  W.  B.  275— C.  A.  See 
now  Rules  of  Supreme  Court,  1883,  Ord.  LVII. 
r.  13. 

Sight  to  Trial  by  Judge  and  Jniy— Biaoretion.  ] 
— ^An  action  commenced  in  the  Queen^s  Bench 
Division  which  before  the  Judicature  Act,  1873, 
might  have  been  brought  in  either  the  chancery 
or  common  law  courts,  is  a  cause  or  matter 
within  Ord.  XXXVI.  r.  4,  which  "  could  with- 
out any  consent  of  parties  have  been  tried  with- 
out a  jury,"  and  the  defendants  cannot  as  a 
matter  of  right  have  the  action  tried  with  a 
jury.  Baring  v.  Nortk-Wetitem  of  Uruguay 
Ry.,  [1893]  2  Q.  B.  406  ;  9  R.  614  ;  69  L.  T.  740 
— C.  A. 

Rule  6  of  Ord.  XXXVI.  of  the  Rules  of  the 
Supreme  Court,  1883,  does  not  give  a  right  to  an 
order  for  a  trial  with  a  jury  in  an  action  in  the 
Chancery  Division,  that  being  an  action  which, 
before  the  Judicature  Act,  1873,  could,  without 
any  consent  of  parties,  have  been  tried  without 
a  jury.  In  such  an  action  the  court  has  a  dis- 
cretion, under  rule  7  (a),  to  order  a  trial  with  a 
jury,  but  the  onus  is  on  the  party  asking  for  that 
mode  of  trial  to  shew  some  good  reason  for  it. 
Jenkins  v.  Bushby,  60  L.  J.,  Ch.  264 ;  [1891] 
1  Ch.  484  ;  64  L.  T.  218  ;  89  W.  R.  321— C.  A. 

Causes  or  matters,  which  previously  to  the 
passing  of  the  Judicature  Act  could,  without  any 
consent  of  parties,  have  been  tried  without  a 
jury,  are  excluded  from  the  operation  of  Ord. 
XXXVI.  r.  6,  and  the  parties  are,  therefore,  not 
entitled  as  of  right  to  a  trial  with  a  jury.  In 
such  causes  or  matters  an  application  for  a  trial 
with  a  jury  must  be  made  under  Ord.  XXXVI. 
r.  7,  in  which  case  it  is  in  the  discretion  of  the 
court  or  judge  to  grant  the  application.  Tfie 
Temple  Bar,  65  L.  J.,  P.  1  ;  11  P.  D.  6  ;  53L.T. 
904  ;  34  W.  R.  68  ;  6  Asp.  M.  C.  609— C.  A. 

In  an  action  in  rem  for  necessaries  for  a  ship 
the  trial  was  directed  to  be  before  a  judge  at  the 
assijoes.  The  plaintiff  applied  for  an  order  that 
the  action  should  be  tried  with  a  jury,  alleging 
that  he  was  entitled  under  Ord.  XXXVI.  r.  6, 
to  such  an  order  as  of  right.  The  judge  refused 
the  application  : — Held,  that  the  action  was  not 
within  Ord.  XXXVI.  r.  6,  and  that  the  applica- 
tion could  only  be  made  under  r.  7  of  that 
order,  and  therefore  the  judge  would  have  a  dis- 
cretion to  grant  the  application.    lb. 

Where,  in  an  action  brought  in  the  Chancery 
Division  to  restrain  a  nuisance,  either  party 
applies  for  a  trial  by  jury,  he  cannot  claim  a 
jury  as  a  matter  of  right,  but  the  application  is 
one  to  the  discretion  of  the  court  under  Ord. 
XXXVI.  r.  7  (a),  and  he  has  not  even  such 
prim&  facie  right  to  a  jury  as  to  throw  on  the 
other  side  the  burden  of  shewing  that  the  case 
can  be  tried  as  well  without  a  jury.  Timson  v. 
WiUon,  38  Ch.  D.  72  ;  69  L.  T.  76  ;  36  W.  R.  418 
— C.A.  . 

The  right  of  a  defendant,  under  r.  6  of  Ord. 
XXXVI.,  to  have  an  issue  of  fact  sent  for  trial 
by  a  judge  and  jury,  is  subject  to  the  discretion 
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•of  the  court  nnder  rr.  4  and  5  of  the  same 
order ;  and  the  court,  in  the  exercise  of  such  dis- 
cretion, will  letoBe  to  send  the  issue  for  trial  by 
a  judge  and  jury,  if  it  does  not  appear  desirable. 
Mosi  Y.  JBradhurn,  32  W.  B.  868. 

An  action  which  falls  within  one  of  the  classes 
of  actions  which  by  s.  34  of  the  Judicature  Act, 
1878,  are  especially  assigned  to  the  Chancery 
Diyision,  will  not  be  sent  for  trial  by  a  jury 
unless  it  involves  a  simple  issue  of  fact,  the 
determination  of  which  will  decide  the  action. 
If  such  an  action  depends  on  the  determination 
of  mixed  questions  of  law  and  fact,  it  ought  to 
be  tried  by  a  judge  without  a  jury,  and  an  order 
will  be  made  for  its  trial  by  the  judge  of  the 
Chanceiy  Division  to  whom  it  has  been  assigned, 
without  a  jury,  even  though  the  plaintiff  has 
by  his  statement  of  claim  proposed  a  different 
venue.  The  mere  fact  that  the  action  will  be 
tried  more  quickly,  is  not  a  sufficient  reason  for 
sending  it  to  be  tried  at  the  assizes.  Cardinall 
V.  Cardinally  63  L.  J.,  Ch.  636  ;  25  Ch.  D.  772 ; 
32  W.  B.  411. 

In  an  action  for  injunction  to  restrain  in- 
fringement of  copyright  and  for  damages : — 
Held,  that  the  d^endant  had  no  right  to  a 
trial  by  jury,  but  that,  under  Ord.  XXXVI. 
rr.  4  and  7a,  the  court  had  a  discretion,  which 
it  exercised  by  directing  a  trial  without  a 
jury.  Semble,  that  the  burden  of  proof  was  on 
the  party  applying  for  a  jury.  Coote  v.  Ingram^ 
56  L.  J.,  Ch.  634  ;  35  Ch.  D.  117  ;  56  L.  T.  800  ; 
36  W.  E.  390. 

In  an  action  brought  by  the  plaintiff  in  the 
Chancery  Division  against  the  defendants,  in 
respect  of  an  infringement  by  them  of  his 
registered  trade-nuirk,  and  claiming  an  account 
of  profits  or  damages,  the  defendants  submitted 
to  a  perpetual  injunction ;  and  the  only  question 
remaining  to  be  tried  was,  what  damages  should 
be  paid,  the  plaintiff  waiving  any  accounts  of 
profits.  The  plaintiff  applied  to  the  court  that 
the  action  might  be  transferred  to  the  Queen's 
Bench  Division,  so  that  it  might  be  tried  with  a 
jury.  This  application  was  opposed  by  the 
defendants,  on  the  ground  that,  under  r.  4  of 
Ord.  XXXVI.  of  the  Bules  of  Court,  1883,  the 
judge  had  a  discretion ;  and  that  the  damages 
could  be  as  well  ascertained  by  the  judge  in 
court  or  chambers  as  by  a  jury  : — ^Held,  that  the 
judge  had  no  discretion,  and  that  under  r.  6 
of  Ord.  XXXVI.  an  order  must  be  made  for  a 
trial  with  a  jury.  But  held,  that,  even  if  the 
court  had  a  discretion,  this  was  not  a  case  in 
which  such  discretion  ought  to  be  exercised,  the 
only  question  remaining  at  issue  in  the  action 
being  in  regard  to  the  amount  of  damages  for 
the  infringement  of  the  trade-mark,  which 
question  would  be  more  properly  tried  with  than 
without  a  jury.  Ftinne$$y  v.  AabHtt^  56  L.  T. 
138. 

The  plaintiff,  in  an  action  to  set  aside  deeds 
on  the  ground  of  fraud,  named  Cardigan  as  the 
place  of  trial  in  his  statement  of  claim.  On 
motion  by  a  defendant  before  issue  joined,  the 
court  ordered  the  action  to  be  tried  in  the 
Chanceiy  Division  without  a  jury,  and  this 
decision  was  affirmed  by  the  Court  of  AppeaL 
JPoweU  V.  Cohh,  54  L.  J.,  Ch.  962 ;  29  Ch.  D.  486 ; 
53  L.  T.  188— C.  A. 

An  action  to  restrain  the  defendants  from 
obstructing  the  plaintiff's  water  rights  was  set 
down  in  the  Chancery  Division  on  the  27th  May, 
and  Inriefs  were  delivered  on  the  7th  July.  On 
motion  by  the  defendants  that  the  trial  might 


take  place  at  Manchester  before  a  judge  and 
jury : — Held,  that  the  defendants  had  an  abso- 
lute right  to  trial  by  jury ;  that  Manchester  was 
the  proper  place  for  the  trial ;  the  costs  to  be 
reserved  on  account  of  the  defendants'  delay  in 
bringing  their  motion.  Old  Mill  Co.  v.  DncMn' 
fieU  UcaZ  Board,  64  L.  J.,  Ch.  160  ;  61  L.  T.  414. 

The  plaintiffs  sued  in  respect  of  certain  altera- 
tions made  by  the  defendant  in  his  house  at 
Bath,  which  adjoined  the  plaintiffs'  house.  The 
plaintiff  claimed,  first,  specific  performance  of 
an  agreement  entered  into  upon  a  sale  of  the 
land  on  which  the  house  stood,  whereby  a  certain 
building  scheme  was  provided ;  and,  secondly,  an 
injunction  to  restrain  the  defendant  from  so 
building  as  to  interfere  with  the  light  and  air 
coming  to  the  plaintiffs'  house.  A  motion  was 
made  on  behalf  of  the  defendant  for  an  order 
that  the  action  might  be  tried  before  a  judge 
and  jury,  and  that  the  trial  might  tfUce  place  at 
the  forthcoming  assizes  at  Bristol  The  defen- 
dant's contention  was  that,  the  issue  as  to 
obstructing  ancient  lights  not  being  one  of  those 
matters  which,  by  the  Judicature  Act,  1873,  were 
assigned  to  the  Chancery  Division,  the  court  had, 
so  far  as  that  part  of  the  action  was  concerned, 
no  discretion  in  the  matter ;  but  that  the  defen- 
dant had  a  right  to  have  that  issue,  at  all  events, 
tried  before  a  judge  and  jury.  Further,  that 
supposing  such  a  right  did  not  exist,  yet  as  this 
issue  was  quite  independent  of  tlie  question  of 
specific  performance,  and  as,  moreover,  the  locus 
in  quo  was  Bath,  and  therefore  great  expense 
would  be  saved  by  having  the  trial  at  Bristol, 
the  court,  in  the  exercise  of  its  discretion,  ought 
to  direct  a  trial  before  a  jury : — Held,  that  the 
action  being  one  which  by  the  Judicature  Act 
waa  assigned  to  the  Chancery  Division,  the  court 
had  a  discretion  whether  or  not  it  would  allow  a 
trial  by  jury ;  and  that  the  defendant  had  no 
right  to  say  that  he  would  split  the  action  in  two 
and  insist  upon  one  portion  of  it  being  tried 
before  a  jury.  Held,  also,  that  as  to  the  exercise 
of  that  discretion  this  was  not  a  case  in  which 
the  issue  sought  to  be  tried  before  a  jury  was 
preliminary  to  the  rest  of  the  action,  and  might 
put  an  end  to  it ;  that,  in  whichever  vfay  the 
issue  as  to  the  obstruction  of  light  was  decided, 
the  question  of  specific  performance  would 
remain,  and  would  have  to  be  tried  in  the 
Chancery  Division ;  and  that,  therefore,  the 
application  must  be  refused.  Sheppard  v.  Oil" 
ffwre,  53  L.  T.  626  ;  34  W.  B.  179. 

In  an  action  for  dissolution  of  partnership, 
the  plaintiffs,  by  their  statement  of  claim,  made 
numerous  charges  of  a  serious  nature  affecting 
the  character  of  the  def  enduit,  including  charges 
of  fraud,  maintenance,  and  perjury.  The  defen- 
dant selected  five  of  the  most  serious  of  these 
charges,  and  applied  to  the  court,  asking  that 
issues  should  be  directed  to  be  tried  before  a 
judge  and  a  special  jury :— Held,  that  the  real 
issue  in  the  action  was  whether  the  defendant 
had  been  guilty  of  such  conduct  as  to  render  a 
dissolution  of  the  partnership  necessary,  and 
therefore  that,  even  if  the  defendant  should 
succeed  on  all  such  issues,  it  would  not  neces- 
sarily follow  that  the  partnership  ought  not  to 
be  dissolved ;  and  that  the  application  must 
accordingly  be  refused.  JShrmann  v.  Hhrmann^ 
72  L.  T.  548— C.  A. 

Counterelaiin  for  DamagM  —  Plaintiff 

applying  for  Whole  Aotion  to  bo  Triod  with 
a  Jvrj.  J — The  plaintiff  brought  an  action  for 
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redemption  of  shares  mortgaged  by  him.  The 
defen^mt,  by  counterclaim,  sought  relief  inci- 
dent to  his  position  as  mortgagee,  and  also 
damages  for  alleged  fraudulent  misrepresenta- 
tions made  by  the  plaintiff  to  the  defendant, 
which  affected  the  amount  of  the  balance,  to 
secure  which  the  mortgage  was  given.  The 
plaintiff  applied  to  have  the  action  tried  with  a 
jury,  which  was  refused  : — Held,  on  appeal,  that 
the  case  did  not  come  within  Ord.  XXXVI.  r.  6, 
so  as  to  give  the  plaintiff  a  right  to  have  the 
action  tri»l  with  a  jury  ;  that  his  proper  course 
would  have  been  to  apply  to  have  the  counter- 
claim for  damages  tried  separately,  as  a  claim 
which  could  not  be  conveniently  tried  in  the 
pending  action,  and  that  the  appeal  must  be 
dismissed.  Lynch  v.  Maedonuld,  57  L.  J.,  Ch. 
661  ;  87  Ch.  D.  227 ;  58  L.  T.  293 ;  36  W.  E. 
419— C.  A. 


Prolonged  XzuniiiAtion  of  Doovmenta — 


Local  Projndiee  agaisit  Defeadanti.]— Where, 
in  an  action  (the  place  of  trial  being  Durham) 
to  restrain  the  Koclesiastical  Commissioners  from 
working  mines  under  the  plaintiff's  land  the 
plaintiff  applied  for  a  trial  by  jury,  the  court 
refused  to  order  such  trial  upon  evidence  (1) 
that  the  issue  was  one  requiring  a  prolonged 
examination  of  documents  under  Ord.  XXXVI. 
r.  6,  and  (2)  that  the  Ecclesiastical  Commis- 
sioners could  not  get  a  fair  trial,  on  account  of 
the  localprejudice  existing  against  them  as  land- 
lords, shafto  V.  Bolckow,  Vaughan  ^  Cb.^  57 
L.  T.  17  ;  35  W.  R.  686. 

Action  asiignod  to  Chanoery  Diyiiion— 

Joinder  of  Canio  of  Action  not  lo  aiaignod.] 

— The  plaintiff  commenced  an  action  in  the 
Chancery  Division,  alleging  that  the  defendant 
was  trustee  of  a  simi  of  7002.  for  her,  and 
claiming  payment  of  that  sum  with  interest, 
and,  if  necessary,  an  account  of  profits  made  by 
the  defendant  by  using  it  in  his  business,  and 
also  claiming  the  return  of  certain  chattels,  or 
their  value,  and  damages  for  their  detention. 
The  defendant  denied  the  trust,  stated  that  the 
money  had  been  lent  to  him  by  the  plaintiff  and 
long  ago  repaid,  and  denied  that  he  ever  had 
any  cbittels  of  the  plaintiff  in  his  possession. 
The  plaintiff,  after  the  defence  had  been  put  in, 
applied  to  have  the  issues  of  fact  tried  by  a 
jury:  —  Held,  that  the  action  came  within 
Ord.  XXXVI.  r.  8,  and  not  within  r.  6,  of  the 
same  order.  That  the  action,  therefore,  was  to 
be  tried  by  a  judge  without  a  jury,  unless  it 
could  be  nuule  out  that  it  was  better  to  have  it 
tried  by  jury,  and  that  in  the  present  case  this 
was  not  shewn.  Gardner  v.  Jay,  54  L.  J.,  Ch. 
762  ;  29  Ch.  D.  50 ;  52  L.  T.  395  ;  33  W.  R.  470 
— L».  A. 

Cfhancery  BlYiiion — Onua  of  Proof.] — If 

a  plaintiff,  who  has  commenced  an  action  in  the 
Chancery  Division,  desires  afterwards  to  have  it 
tried  by  a  jury,  the  onus  is  on  him  to  show  some 
reason  why  it  should  not  be  tried  in  the  manner 
in  which  it  would  in  the  ordinary  course  be  tried 
in  that  division.  If  he  does  not  discharge  that 
onus,  an  application  by  him  to  have  the  action 
tried  by  a  jury  will  be  refused.  Att.'Gen,  v. 
Vyner,  38  W.  R.  194— C.  A.  S.  P.,  Jenkin*  v. 
JBushby,  60  L.  J..  Ch.  254  ;  [1891]  1  Ch.  484  ; 
64  L.  t.  213  ;  39  W.  R.  321— C.  A. 

Under  Bolci  of  1875.] — In  an  action  by 


an  executor  to  establish  a  will,  the  heir-at-law 


was  cited.  The  plaintiff  gave  notice  of  trial  by 
jury.  The  action  was  twice  tried  by  a  special 
jury,  before  Sir  James  Hannen,  and  in  each  cose 
the  jury  disagreed  and  were  discharged.  The 
plaintiff  having  set  the  action  down  for  trial 
again  before  a  special  jury,  the  defendants  applied 
for  special  directions  as  to  the  further  trial.  Sir 
J.  Hannen,  the  heir-at-law  appearing  and  not 
opposing,  made  an  order  that  the  action  should 
be  tried  by  a  judge  without  a  jury.  The  plaintiff 
appealed  : — Held,  that  the  case  was  one  where,, 
under  20  &  21  Vict.  c.  77,  s.  35,  as  the  heir-at-law 
did  not  ask  for  a  jury,  the  judge  could  before  the 
Judicature  Act,  without  any  consent,  have  ordered 
the  action  to  be  tried  without  a  jury ;  that  a 
choice  of  the  mode  of  trial  under  Ord.  XXXVI. 
r.  3,  did  not  exclude  the  application  of  r.  26,  and 
that  the  judge  therefore  haa  jurisdiction  to  make 
the  order  appealed  from.  Burgoine  v.  Moordaffy 
Moordaff,  In  re,  52  L.  J.,  P.  77 ;  8  P.  D.  205 ;  48 
L.  T.  504  ;  31  W.  R.  735— C.  A. 

The  court  will  not,  in  the  absence  of  special 
cause,  by  the  exercise  of  the  discretion  given  by 
Ord.  XXXVI.  r.  26,  deprive  a  defendant  in  a 
nuisance  case  of  his  statutory  right  under  Ord. 
XXXVI.  r.  3,  to  have  the  question,  or  issues  of 
fact,  in  the  action  tried  by  jury  at  the  assizes  for 
the  county  in  which  the  works  from  which  the 
alleged  nuisance  proceeds  are  situated.  We^  v. 
WhUe,  46  L.  J.,  Ch.  333  ;  4  Ch.  D.  631 ;  36  L.  T. 
95  ;  25  W.  R.  342. 

In  actions  which  before  the  coming  into  opera- 
tion of  the  Judicature  Acts  could  only  have  been 
brought  as  suits  in  the  Court  of  Chancery,  the 
High  Court  has  now  the  same  discretion  as  the 
Court  of  Chancery  formerly  had,  whether  there 
shall  be  a  tri^  by  jury.  The  parties  have  in 
such  cases  no  absolute  right  to  a  trial  by  jury. 
Birminglvam,  Syndicate  v.  Swindell^  45  L.  J.,  Ch. 
766  ;  3  Ch.  D.  127  ;  35  L.  T.  Ill  j  24  W.  R,  911 
— C.A. 

Although  the  principal  issue  in  a  chancery 
action  may  be  of  a  nature  which  would  ordi- 
narily be  properly  tried  by  a  jury,  the  judge  has 
an  absolute  discretion,  under  Ord.  XXXVI.  r.  26, 
to  order  it  to  be  tried  by  himself  alone  if,  having 
regard  to  all  the  questions  which  may  be  raised^ 
and  the  whole  nature  of  the  case,  he  considers 
that  it  ought  not  to  be  tried  by  a  jury.  Oarlintf 
V.  Royds,  25  W.  R.  123. 

When  the  intention  of  the  parties  has  to  be 
collected  from  a  series  of  documents,  or  a  volu- 
minous correspondence,  the  action  ought  not  to 
be  tried  by  a  ]ury.    Ih. 

Upon  motion  by  the  defendant  under  Rules  of 
Court,  1875,  Ord.  XXXVI.  r.  8,  that  certain 
specified  issues  of  fact  might  be  tried  before  a 
judge  or  jury  in  the  country  : — Held,  that  it  was 
obligatory  on  the  court  to  order  the  trial  subject 
to  the  discretion  given  by  r.  26 ;  and  it  not 
appearing  to  the  court  desirable  to  direct  a  trial 
without  a  juiy,  the  motion  was  acceded  to,  the 
issues  to  be  settled  in  chambers.  Pmoell  v. 
Williamt,  12  Ch.  D.  234  ;  40  L.  T.  679  ;  27  W.  R. 
796. 

A  plaintiff  filed  a  bill  in  the  Court  of  Chancery 
before  the  Judicature  Act  for  specific  perform- 
ance of  a  contract.  He  then  amended  his  bill, 
claiming  damages  against  one  of  the  defendants 
for  alleged  misrepresentation  of  authority,  and 
set  his  cause  down  at  the  associates'  office  for 
trial  by  judge  and  jury  : — Held,  that  the  plaintiff 
had  no  ab^lute  right  in  such  a  case  to  a  trial 
by  jury ;  and  directions  were  given  under  Ord. 
XXXVI.  r.  26,  that  the  issues  of  law  and  fact 
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should  be  tried  in  court  without  a  jury.  Pilley 
y.  Baylit,  46  L.  J.,  Ch.  847  ;  5  Ch.  D.  241 ;  36 
L.  T.  296. 

In  an  action  for  the  specific  performance  of  an 
agreement  bj  the  incumbent  and  patron  of  a 
church  to  give  up  a  portion  of  his  district  to 
form  a  part  of  a  district  for  another  church,  an 
application  by  the  plaintiff,  under  r.  26,  Ord. 
aXXVI.,  that  the  action  might  be  tried  by  a 
judge  without  a  jury,  was  granted,  although  the 
defendant  had  given  notice  under  r.  8  of  the 
same  order,  for  the  trial  of  the  issues  of  fact  by 
a  jury.  UtU  v.  Whelpton^  50  L.  J.,  Ch.  511 ;  45 
L,  T.  39  ;  29  W.  R.  799. 

When  parties  agree  that  the  evidence  shall  be 
taken  by  affidavit,  and  numerous  affidavits  are 
filed  and  the  evidence  is  closed,  it  is  the  duty  of 
a  judge  in  the  exercise  of  his  judicial  discretion 
under  Ord.  XXXVI.  r.  26,  to  direct  that  the 
action  shall  be  tried  before  a  judge  without  a 
jury.  Brooke  v.  Wigg,  47  L.  J.,  Ch.  749 ;  8 
Ch.  D.  510  ;  38  L.  T.  732  ;  26  W.  R.  729— C.  A. 

In  such  a  case  an  application  that  the  action 
may  be  tried  before  a  judge  and  jury  can  only 
be  entertained  if  the  applicant  comes  to  the 
court  soon  after  the  agreement,  and  then  only 
upon  the  terms  that  he  pays,  as  between  solicitor 
and  client,  all  costs,  charges,  and  expenses  that 
have  been  incurred  in  taking  the  evidence  by 
affidavit  up  to  that  date.    Ih, 

In  an  action  commenced  in  the  Chancery 
Division  the  issue  raised  by  the  pl€»Eiding8  was 
whether  certain  lands  acquired  by  the  defendants 
for  the  purpose  of  constructing  a  railway  had 
become  "  superfluous  lands  '*  within  s.  127  of  the 
Lands  Clauses  Act,  1845.  The  plaintifb  gave 
notice  of  trial  before  a  judge  and  a  special  jury 
at  the  assizes.  On  a  motion  by  the  defendants 
that  the  action  might  be  tried  without  a  jury : — 
Held,  that  the  question  in  the  action  being  one 
of  mixed  law  and  fact,  it  could  be  more  con- 
veniently tried  without  a  jury  under  Ord.  XXXVI. 
r.  26.  SmUh  t.  N(yrth  Staffordshire  By.,  44  L.  T. 
85. 

The  issues  of  fact  in  an  action  to  restrain  the 
publication  of  a  trade  libel  may  be  tried  before 
a  judge  alone.  Thomas  y.  WUliams^  49  L.  J., 
Ch.  606  ;  14  Ch.  D.  864  ;  43  L.  T.  91 ;  28  W.  R. 
983. 

An  action  to  restrain  the  use  of  a  trade-name 
involved,  besides  the  usual  trade-mark  issues, 
the  special  question,  whether  the  name  had  not 
become  the  name  of  a  specific  machine.  Upon 
motion  by  defendant  for  transfer  of  the  action 
to  a  common  law  division  and  entry  for  trial, 
and  for  the  settlement  of  issues  to  be  tried  by 
judge  and  jury : — Held,  under  Rules  of  Court, 
1875,  Ord.  XXXVI.  rr.  3,  26,  that  the  action  was 
unfit  for  a  jury,  and  motion  refused.  Singer 
Manufacturing  Co,  y.  Loog^  48  L.  J.,  Ch.  647 ; 
11  Ch.  D.  656 ;  40  L.  T.  747 ;  27  W.  R.  903. 

A  defendant  in  an  action  in  the  Chancery 
Division  for  infringement  of  a  trade-mark  is  not 
entitled  as  of  right,  under  Rules  of  Court, 
1875,  Ord.  XXXVI.,  to  have  the  action  tried 
before  a  judge  and  jury,  but  only,  subject  to  the 
discretion  given  to  the  court  by  r.  26,  to  a  trial 
by  jury  of  Issues  of  fact  in  the  action  ;  and  such 
discretion  of  refusing  a  trial  by  jury  will  be 
exercised  where  the  issue  of  fact  fit  to  be  tried 
by  a  jury  is  of  minor  importance  as  compared 
with  uie  main  questions  involved  in  the  action. 
SpraW%  Patent  y.  Ward,  48  L.  J.,  Ch.  645 ;  11 
Ch.  D.  240 ;  40  L.  T.  250  ;  27  W.  R.  470. 

Ord.  XXXVI.  r.  26,  gives  the  court  a  discre- 


tion in  all  cases  of  fraud,  or  such  as  raise  questions 
which,  before  the  Judicature  Act  came  into  force, 
were  properly  within  the  jurisdiction  of  the  Court 
of  Chancery,  to  order  them  to  be  tried  without  a 
jury,  and  the  court  is  not  bound  in  such  a  case 
to  allow  a  jury  at  the  instance  of  a  defendant. 
BaeJt  y.  Hay,  5  Ch,  D.  235  ;  36  L.  T.  295 ;  26 
W.  R.  392. 

In  an  action  relating  to  the  ownership  of  land 
and  to  the  obstruction  of  a  right  of  way  in  the 
country,  the  defendants  having  giyen  notice 
under  Rules  of  Court,  1876,  Ord.  XXXVI.  r.  3, 
for  the  trial  of  issues  of  fact  by  a  jury,  on  motion 
by  the  plaintiff  that  the  action  might  be  tried 
by  a  judge  without  a  jury : — Held,  that,  as  it 
appeared  that  the  question  in  the  action  was 
mainly  one  of  title  depending  on  certain  con- 
veyances, plans,  and  photographs,  it  could  be 
more  conveniently  tried  without  a  jury  under 
Ord.  XXXVI.  r.  26.  Wedderburn  y.  Pickering, 
13  Ch.  D.  769  ;  41  L.  T.  623 ;  28  W.  R.  239. 

Intorforin^  with  the  Diieretioa  of  the  Judge.] 
— ^A  plaintiff  who  had  commenced  an  action  in 
the  Chancery  Division  for  nuisance,  applied  for 
and  obtainea  an  order  transferring  it  to  the 
Queen*8  Bench  Division,  that  it  might  be  tried  by 
a  judge  with  a  jury ; — ^Held,the  Court  of  Appeal 
ought  not  to  interfere  with  the  exercise  of  discre- 
tion, there  being  no  reason  for  expecting  a  failure 
of  justice  from  the  action  being  tried  in  the  way 
directed.  Jenkins  v.  Buthhy  ([1891]  1  Ch.  484) 
explained.  Manqan  y.  Metropolitan  Electric 
Supply  Co.,  [1891]  2  Ch.  551 ;  65  L.  T.  202— C.  A. 

Tne  plaintiffs  brought  an  action  in  the  Chan- 
cery Division  to  set  aside  an  agreement  on  the 
ground  that  they  had  becai  induced  to  enter  into 
it  by  the  fraudulent  representations  of  the  defen- 
dant. The  pleadings  having  been  closed  the 
plaintiffs  gave  notice  of  trial  by  jury.  Malins, 
V.-C,  ordered  on  the  defendant's  motion  that 
the  action  be  tried  by  the  judge  without  a  jury  : 
— ^Held,  on  appeal,  that  the  discretion  of  a  judge 
as  to  the  mode  in  which  an  action  attached  to 
his  branch  of  the  court  can  be  most  conveniently 
tried  will  not  be  interfered  with  except  in  a 
very  strong  case,,  and  that  the  order  of  the  yice- 
ciumcellor  must  be  affirmed.  Button  y.  Tobin, 
10  Ch.  D.  558  ;  40  L.  T.  Ill ;  27  W.  R.  688— 
C.A. 

Either  party  to  an  action  has  an  absolute  right 
under  Ord.  XXXVI.  r.  3,  to  have  the  action  or 
the  issues  tried  before  a  jury,  without  assigning 
any  reasons,  unless  it  shall  appear  to  the  judge 
that  there  are  special  grounds  rendering  it  desir- 
able to  try  the  action  before  a  judge  without  a 
jury ;  the  onus  in  such  cases  being  on  the  paily 
who  desires  it  not  to  be  tried  before  a  jury. 
Bacon,  V.-C,  having  made  an  order  under  Ord, 
XXXVI.  r.  26,  that  the  issues  in  an  action  should 
be  tried  before  himself  without  a  jury,  on  tbe 
ground  that  no  sufficient  reason  bad  been  shewn 
for  its  being  tried  by  a  jury  : — Held,  on  appeal, 
that  the  judge  having  placed  the  onus  of  proof 
on  the  wrong  party,  had  not  exercised  his  dis- 
cretion in  accordance  with  the  rule,  and  the  court 
overruled  his  decision.  MaHin,  In  re,  Hunt  v. 
Chambers,  61  L.  J.,  Ch.  683  ;  20  Ch.  D.  365  ;  46 
L.  T.  399 ;  30  W.  R.  627— C.  A. 

Semble,  even  if  the  judge  exorcises  his  discre- 
tion in  accordance  with  the  rule  his  decision  is 
subject  to  appeal,  though  the  court  will  not 
interfere  with  his  discretion  except  in  a  very 
strong  case.    lb. 

A  vice-chancellor,  on  the  hearing  of  a  cause 
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and  cross  cause,  directed  a  trial  by  jury  before 
himself.  Neither  party  requested  the  adoption 
of  this  course,  and  it  was  alleged  by  one  of  them 
to  be  inconvenient : — ^Held,  to  be  a  matter  rest- 
ing wholly  in  the  discretion  of  the  court,  and 
one  which  could  not  be  the  subject  of  an  appeal. 
Schneider  y.  ShruhsoU,  4  De  G.  F.  &  J.  52. 

BxereiM  of  Option.] — A  plaintiff  who  has  set 
down  his  action  before  a  judge  of  the  Chancery 
Division  has  thereby  ezerciseid  his  option  as  to 
the  mode  of  trial,  and  is  not  entitled  to  apply 
under  Ord.  XXXVI.  r.  6,  for  the  trial  of  an  issue 
before  a  jury.  Dent  v.  Sovereign  Life  Assurance 
Of.,  27  W.  E.  379. 

And,  having  regard  to  such  statutory  right,  it 
is  a  sufficient  reason  to  be  stated  (as  required  by 
Old.  XXXVI.  r.  29a),  on  the  order  directing 
a  ti-ial  at  the  assizes,  and  not  in  the  Chancery 
Division,  that  the  defendant  desires  a  trial  by 
jury,  and  that  the  court  sees  no  reason  to  the 
contrary.    lb. 

When  the  parties  to  an  action  agree  that  the 
evidence  shall  be  taken  by  affidavit,  it  is  implied 
that  the  hearing  shall  be  before  a  judge  witnout 
a  jury,  and  the  court  will  not  grant  a  jury  in 
such  a  case  on  the  application  of  the  plaintiff  or 
defendant,  after  the  evidence  has  been  taken  by 
affidavit,  although  the  action  is  one  peculiarly 
fitted  for  a  trial  before  a  jury.  Brooke  v.  Wyfgy 
47  L.  J.,  Ch.  749 ;  8  Ch.  D.  510 ;  38  L.  T.  732 ; 
26  W.  E.  729— C.  A. 

The  hearing  of  a  motion  for  an  injunction  was 
(with  the  consent  of  the  defendants)  ordered  to 
stand  over  to  the  hearing,  with  liberty  to  either 
party  to  apply  to  expedite  the  trial : — Held,  that 
the  defendants  by  cousenting  to  such  order  were 
not  deprived  of  their  option  to  have  the  issues  of 
fact  tried  by  a  jury,  although  the  effect  might  be 
to  prevent  the  plaintiffs  from  having  the  trial 
expedited.  Clarke  v.  Skipper^  51  L.  J.,  Ch.  619 ; 
21  Ch.  D.  134  ;  46  L.  T.  811  ;  30  W.  E.  466. 

By  17  &  18  Vict.  c.  126,  s.  1,  the  parties  to  any 
cause  may,  by  consent  in  writing,  signed,  &c., 
leave  the  decision  of  any  issue  in  fact  to  the 
court,  provided  that  the  court,  upon  a  rule  to 
shew  cause,  or  a  judge  on  summons,  shall  in  their 
or  his  discretion  think  fit  to  allow  such  trial.  A 
cause  having,  by  consent  of  plaintiff  and  defen- 
dant, given  vivft  voce  in  court,  been  tried  at  nisi 
prius  by  the  judge  without  a  jury  : — Held,  that 
the  trial  was  binding  on  the  parties,  so  that 
neither  could  object  to  a  want  of  jurisdiction  in 
the  judge  to  try  according  to  the  statute ;  for 
though  there  had  been  no  summons,  nor  any 
consent  in  writing,  the  trial  was  under  and  by 
virtue  of  the  statute,  and  the  parties  were  bound 
by  all  the  restrictions  of  the  statute.  Andretos 
V.  MliifU,  6  El.  &  Bl.  502 ;  25  L.  J.,  Q.  B.  1  ; 

1  Jur.  (N.8.)  1046.  Affirmed,  6  El.  &  Bl.  338 ; 
25  L.  J.,  Q.  B.  336  ;  2  Jur.  (N.S.)  663  ;  4  W.  E. 
527— Ex.  Ch. 

Trial  by  Jury  of  Aotioni  oommenoed  in 
Chanoory  Division.] — Actions  in  the  Chancery 
Division  for  trial  with  a  jury  are  to  be  set  down 
in  Middlesex,  unless  in  the  statement  of  claim, 
or  under  Ord.  XXXVI.  r.  1,  the  place  or  county 
is  named.     Clarke  v.  Cookeon,  45  L.  J.,  Ch.  762  ; 

2  Ch.  D.  746  ;  34  L.  T.  646  ;  24  W.  E.  535. 
Under  Old.  XXXVI.  rr.  27  and  29,  a  judge  of 

the  Chancery  Division  can  in  any  case  direct 
issues  to  be  tried  by  a  judge  with  a  jury  at  the 
af«sizcs,  or  at  the  sittings  in  London  or  Middlesex. 


A  judge  of  the  Chancery  Division  cannot, 
having:  regard  to  the  Judicature  Act,  ss.  29,  30, 
37  and  42,  tr^  a  case  with  a  jury.    Ih. 

A  trial  by  ]ury  cannot  be  heard  before  a  judge 
of  the  Chancery  Division.  Actions  commenced 
in  the  Chancery  Division,  if  they  are  to  be  tried 
by  a  jury  must  be  set  down  in  the  general  list, 
to  be  tried  by  one  of  the  judges  of  the  common 
law  divisions.  Warner  v.  Murdoch,  46  L.  J., 
Oh.  121  ;  4  Ch,  D.  750 ;  35  L.  T.  748 ;  25  W.  E. 
207— C.  A. 

The  provisions  of  r.  4  of  the  ordei-s  of  Decem- 
ber, 1876  (amending  Ord.  XXXVI.  r.  29),  which 
require  an  order  directing  the  trial  of  an  action 
in  the  Chancery  Division,  or  of  any  issue  therein, 
at  the  assizes,  or  at  the  London  or  Middlesex 
sittings  of  any  other  division,  to  state  the  reasons 
for  the  order,  apply  only  to  cases  where  a  special 
order  for  such  a  triid  is  made,  under  Ord.  XXXVI. 
rr.  1  or  29,  and  not  in  the  ordinary  case  where 
the  action  goes  into  the  list  without  any  order. 
Ih. 

Ord.  XXXVI.  r.  29a,  does  not  apply  to  cases 
where  a  defendant  gives  notice  under  Ord. 
XXXVI.  r.  3,  that  he  desires  a  trial  before  a 
judge  and  jury.  Hunt  v.  City  of  London  Real 
Property  Co.,  47  L.  J.,  Q.  B.  42  ;  3  Q.  B.  D.  19 ; 
37  L.  T.  344  ;  26  W.  E.  37— C.  A. 

In  an  action  attached  to  the  Chancery  Division, 
tried  by  a  jury  before  a  judge  of  one  of  the 
common  law  divisions,  application  for  a  new 
trial  must  be  made  to  a  divisional  court.    Ih. 

There  is  no  necessity  for  an  order  from  the 
judge  stating  the  reason  for  its  being  tried  before 
a  jury.    Ih. 

Where  the  whole  case  is  a  proper  one  to  be 
tried  by  a  jury,  it  is  the  more  convenient  practice 
to  transfer  the  action  altogether  to  the  Queen's 
Bench  Division.  Martin^  Inre,  Hunt  v.  Chambers , 
61  L.  J.,  Ch.  683  ;  20  Ch.  D.  365  ;  46  L.  T.  399  ; 
30  W.  E.  527— C.  A. 


Applioation  to  remit  to  County  Court.] 


— ^A  plaintiff  had  entered  his  action,  being  an 
action  for  specific  performance  of  a  contract, 
for  trial  in  the  associates^  book  for  Middlesex. 
Motion  by  the  defendant  to  have  it  struck  out 
and  entered  in  the  chancery  registrar's  book 
allowed.  Motion  by  the  plaintiff  to  have  the 
action  transferred  to  the  county  court  at  Brad- 
ford, so  as  to  avoid  the  expense  of  bringing  up 
witnesses  to  London,  refused,  although  the 
purchase-money  being  under  500Z.,  the  action 
was  within  the  county  court  jurisdiction.  Sykes 
V.  Firth,  46  L.  J.,  Ch.  627. 


In  Equity — Befbre  Jndioature  Act.] 


When  a  suit  in  equity  involved  charges  of  perjury 
and  forgery,  the  court,  on  the  application  of  the 
defendant,  which  was  opposed  by  the  plaintiff, 
directed  an  issue  for  a  ]ury,  on  the  terms  that 
the  defendant  shoidd  advance  100^.  towards  the 
plaintiff's  costs,  to  be  dealt  with  subsequently  as 
the  court  should  direct.  Wilson  v.  Tfiorkbury, 
30  L.  T.  667 ;  22  W.  E.  669— L.JJ. 

The  Court  of  Chancery  has  jurisdiction,  upon 
motion  for  that  purpose  by  a  defendant  at  any 
stage  of  a  cause,  to  direct  issues  to  be  tried  by  a 
jury.  Roskell  v.  WhUworth,  39  L.  J.,  Ch.  765  ; 
L.  E.  5  Ch.  459  ;  23  L.  T.  179  ;  18  W.  E.  682. 

But,  as  a  general  rule,  such  an  application 
ought  to  be  made  either  upon  a  motion  for  an 
injunction,  or  upon  a  motion  to  dissolve  an 
injunction,  or  at  the  hearing.    Ih. 

If  made  at  any  other  stage  of  the  cause  tie 


441 


PRACTICE— rml. 


442 


defendant  is  bound  to  shew  almost  to  demon- 
stration, that  the  cause  is  one  which  the  court 
itself  cannot  try.    lb. 

The  power  of  the  court  to  make  a  decree  in 
favour  of  a  party  against  whom  a  verdict  is 
found  by  a  jury  on  the  matter  in  question,  only 
applies  to  verdicts  found  in  issues  directed  by  it, 
or  in  trials  before  it,  and  not  to  verdicts  found 
at  law  when  leave  is  granted  to  bring  an  action, 
and  relief  in  equity  is  made  dependent  on  its 
success.    JliPJiea  v.  HoUnoaHh,  18  W.  R.  489. 

At  the  same  time  the  court  is  not  bound  by 
the  amount  of  damages  awarded  by  the  jury, 
but  will  give  the  full  relief,  to  which  the  plaintiff 
is  entitled  in  equity.    JK 

When  an  issue,  so  stated  as  to  exhaust  the 
questions  of  fact  raised  by  the  pleadings,  is 
directed  to  be  tried  by  a  jury,  and  a  new  trial  is 
refused  on  the  finding  of  the  jury  thereon,  such 
finding  must  be  taken  at  the  hearing  on  further 
directions,  as  furnishing  the  whole  facts  upon 
which  it  is  competent  to  the  court  to  base  its 
decision.  Browiui  v.  Jd^Clintock,  L.  B.  6  H.  L. 
434  ;  22  W.  R.  521. 

An  issue  involving  the  question  of  fraud  may 
in  the  discretion  of  the  court  be  so  stated  as  to 
throw  upon  the  party  charged  with  fraud  the 
onus  of  establishing  bona  fides.    lb. 

If  the  party  on  whom  rests  the  affirmative  of 
issues  directed  to  be  tried  by  a  jury  before  the 
court  does  not  pixxieed  to  trial  in  the  time  directed 
by  the  order,  the  proper  course  is  to  move  to  have 
the  issues  taken  pro  confessa  Underwood  y. 
Darracatt,  Ir.  R.  8  Eq.  345. 

Direotioni  as  to  Mode  of  Trial  on  Third  Party 
being  bronght  in.] — Ste  ante,  coL  241. 

Trial  by  Jury  in  Bankruptcy  Cases.] — See 
Bankruptcy. 


2.  Trial  at  Bar. 

When  Granted.] — It  is  entirely  in  the  discre- 
tion of  the  court  whether  they  will  grant  a  trial 
at  bar  or  not,  and  must  depend  upon  the  parti- 
cular circumstances  of  the  case.  Mex  v.  Amery^ 
1  Term  Rep.  363 ;  1  R.  R.  306. 

The  grounds  for  granting  the  trial  are,  great 
value,  probable  length,  and  probable  difficulties, 
on  the  trial.  Holmes  d.  Brown  v.  Broivn,  2 
Dougl.  437. 

It  will  be  granted  on  the  ex-officio  application 
of  the  attorney-general,  where  the  interests  of 
the  King  as  Duke  of  Lancaster  may  come  into 
question.  Brown  y.  Grenville  (^Lord)^  I  H.  &  W. 
270. 

Where  the  crown  is  interested,  the  attorney- 
general  may,  as  a  matter  of  right,  demand  a 
trial.  Bowe  v.  Brenton,  8  B.  &  C.  737 ;  3  M.  &  Ry. 
133  ;  6  L.  J.  (0.8.)  K.  B.  137. 

The  crown  may  forbid  the  issuing  of  a  writ  of 
nisi  prius  in  nny  action  in  which  it  is  interested. 
Paddock  v.  Forester,  1  Man.  &  G.  583 ;  1  Scott 
(N.B.)  391  ;  8  D.  P.  C.  834  ;  9  L.  J.,  C.  P.  342. 

A  suggestion  ore  tenus  by  the  attoi-n^-general, 
that  the  crown  is  interested  in  a  suit  depending 
between  subject  and  subject,  is  a  sufficient  ground 
for  ordering  a  trial  at  bar.    lb. 

In  an  action  for  breaking  and  entering  the 
plaintiffs  chase,  and  killing  his  deer,  the  Court 
of  Common  Pleas  would  not  grant  a  trial  at  bar, 
although  the  question  to  be  tried  was,  to  ascer- 
tain the  boundaries  of  such  chase,  and  although 
ancient  and  documentary  evidence,  as  well  as 


considerable  living  testimony,  was  necessary  to 
fix  such  boundaries,  on  the  ground  that  a  case 
involving  similar  rights  had  been  lately  broaght 
by  the  same  plaintiff  against  another  defendant, 
in  which  the  latter  had  obtained  a  veidict.  and 
which  the  Court  of  King's  Bench,  after  argu- 
ment, had  refused  to  set  aside,  or  grant  a  new 
trial.  Rivers  (Zord)  v.  Pratty  3  Moore,  582 ;. 
1  Br.  &  B.  265  ;  21  R.  R.  595. 

The  court  refused  to  grant  a  trial  at  bar  on 
the  motion  of  the  plaintiff  on  either  of  the  three 
following  grounds :  first,  that  the  defendant  was 
Lord  Chancellor ;  secondly,  that  the  plaintiff  wa» 
an  attorney  of  the  court  in  which  the  action 
was  brought ;  and  thirdly,  that  a  question  would 
arise  in  the  cause  whether  the  Lord  Chancellor 
could  hear  and  determine  a  suit  in  favour  of  a 
corporation  of  which  he  was  a  member,  and  in 
which  suit  he  had  a  pecuniary  interest.  Dimes 
V.  Cottenkam  (Lord),  1  L.  M.  &  P.  318 ;  5  Ex. 
311;  19  L.  J.,  Ex.  290. 

The  Queen's  Bench  in  Dublin,  in  Hilary  Term, 
made  an  order  for  a  trial  at  bar  in  that  term  ; 
and  another  order,  declaring,  that,  in  case  the 
trial  should  not  terminate  before  the  end  of  the 
term,  the  next  and  every  suoceeding  day  until 
the  first  day  of  the  following  term,  or  so  many 
days  as  should  be  necessary,  should  be  appointed 
for  the  continuation  of  such  trial,  and  that  every 
day  so  appointed  shpuld  be  deemed  a  part  of 
Hilary  Term  : — Held,  that  this  order  was  properly 
made,  under  the  authority  of  1  &  2  Will.  4,  c.  31, 
s.  3,  and  had  the  effect  of  duly  continuing  the 
tiial  during  the  days  appointed.  (XConnell  v. 
Reg.,  11  CI.  &  F.  155  ;  9  Jur.  25. 

Fraetioe  Thereon.]— On  the  trial,  each  of  the 
presiding  judges  makes  such  observations  to  the 
jury  upon  the  whole  case,  by  way  of  direction, 
as  he  considers  to  be  requisite.  Rowe  v.  BrentaUy 
3  M.  &  Ry.  364  ;  8  B.  &  C.  737. 

By  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  7,  if  a  trial 
at  bar  shall  be  directed  by  any  of  the  superior 
courts,  it  shall  be  competent  for  the  judges  of 
such  courts  to  appoint  such  day  or  days  for  the 
trial  thereof  as  they  shall  think  fit;  and  the 
time  80  appointed,  if  in  vacation,  shall,  for  the 
purposes  of  such  trial,  be  deemed  and  taken  to 
be  a  part  of  the  preceding  term.  A  trial  at  bar 
having  been  ordered  in  an  indictment  for  perjury, 
the  C^urt  of  Queen's  Bench,  in  Hilary  Term, 
appointed  for  the  trial  the  23;d  of  April,  1873,. 
and  every  day  up  to  and  inclusive  of  the  Ist  day 
of  November,  1873,  and  further  ordered  that,  in 
case  the  trial  should  not  terminate  on  or  befoi*e 
the  1st  day  of  November,  1873,  t^e  further  trial 
should  be  adjourned  till  Michaelmas  Term  next, 
and  be  thereafter  continued  at  such  times  as  the 
court  should  then  direct.  The  court  did  not  sit 
continuously,  but  adjourned  not  only  over  Sundays 
and  holidays,  but  also  over  days  included  in  this 
period  on  which  it  might  have  sat.  The  court 
afterwards,  in  MichaeUnas  Term,  1873,  made  a 
second  order,  appointing  every  day  in  Michaelmas 
Term,  1873,  and  every  day  up  to  Michaelmas 
Term,  1874,  for  the  trial  On  the  28th  of 
February,  1874,  a  day  in  vacation  after  Hilary 
Term,  the  defendant  was  found  guilty,  and  the 
court  immediately  passed  sentence  on  him : — 
Held,  that  the  court  had,  under  the  above  enact- 
ment, power  to  appoint  such  days  as  they  should 
think  fit  for  the  tiial,  and  that  it  was  not  neces- 
sary that  this  power  should  be  exercised  once  for 
all,  or  that  it  should  be  limited  to  the  appoint- 
ment of  days  in  the  vacation  next  succeeding  th& 
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term  in  which  the  order  was  made.  Beg.  y. 
Ctutro,  43  L.  J.,  Q.  B.  105  ;  L.  R.  9  Q.  B.  350  ; 
30  L.  T.  320 ;  22  W.  B.  187  ;  12  CJox,  0.  0. 454. 

Held,  also,  that,  as  an  incident  to  the  trial  at 
bar,  the  court  had  power  to  adjourn  from  time 
to  time.    lb. 

Held,  also,  that  a  sentence,  passed  out  of  term, 
but  on  one  of  the  days  which,  by  virtue  of  the 
above  enactment,  are,  "  for  the  purposes  of  the 
trial,  to  be  taken  as  part  of  the  preceding  term," 
was  good,  passing  sentence  being  part  of  the 
trial.    lb, 

8.  Prelixnlnary  lasaes. 

QooitiOB  of  Law.] — ^Where  the  form  of  admis- 
sion of  facts  leaves  it  open  to  the  defendant  to 
raise  other  defences  on  the  facts  which  might 
make  the  decision  of  the  point  of  law  raised 
unneoessaiy,  or  prevent  its  disposing  of  the  action, 
the  court  will  not  exercise  the  discretion  given 
to  it  by  Ord.  XXXIV.  r.  2,  by  allowing  the 
question  of  law  to  be  tried  before  the  issues  of 
feet.  Chotvenor  v.  White,  61  L.  T.  663;  38 
W.  B.  201. 

Ord.  XXXrV.  r.  2,  uuder  which,  in  any  action 
involving  questions  both  of  law  and  of  fact,  the 
court  may  direct  the  question  of  law  to  be  raised 
for  its  opinion  before  trying  the  question  of  fact, 
has  reference  only  to  a  case  where  the  action  has 
not  yet  come  on  for  trial ;  but,  by  analogy  to 
that  rule,  the  court  will,  at  the  trial  of  an  action 
involving  questions  both  of  law  and  of  fact, 
decide  the  question  of  law  first,  if  it  shall  appear 
that  the  decision  of  such  question  may  render  it 
unnecessary  to  try  the  question  of  fact.  Pooley 
V.  DHrer,  46  L.  J.,  Ch.  466 ;  6  Ch.  D.  468 ;  36 
L.  T.  791. 


Trial  of  Isiuei  of  Faet] — ^When  a  pre- 


liminary point  of  law  is  ordered  by  the  judge  to 
be  tried  before  the  trial  of  issues  of  fact,  the 
trial  of  those  issues  will  not  take  place  until  the 
final  determination  of  the  preliminary  point  of 
law.  "  Maori  King  "  v.  HuglieSy  [18^5]  2  Q.  B. 
550  ;  14  B.  646  ;  73  L.  T.  141 ;  44  W.  B.  2— C.  A. 

Trial  of  PreUiiiinary  Isiues.] — ^In  an  action 
against  several  defendants  involving  various 
issues,  the  plaintifEs  having  applied  under  Ord. 
XXX VL  r.  6,  for  an  order  for  two  simple  issues 
to  be  tried  as  between  themselves  and  two  of  the 
<]efendants  before  the  rest  of  the  action,  the 
court  made  the  order  on  the  plaintiffs  under- 
taking not  to  seek  relief  against  the  said  two 
defendants  in  respect  of  any  cause  of  action 
other  than  that  covered  by  the  issues  so  to  be 
tried,  and  also  discontinuing  such  portion  of  the 
action  as  the  court  should  direct.  JShnma  Silver 
Mining  Co,  v.  Grant,  11  Ch.  D.  918;  40  L.  T.  804. 

Ord.  XL.  r.  8,  of  the  Judicature  Act,  is 
intended  to  enable  the  trial  of  such  issues  of  fact 
onlv  as  must  sooner  or  later  have  to  be  decided. 
Bolivia  Mepublic  v.  National  Bolivian  Navi- 
gation Co,,  24  W.  B.  361. 

An  application  to  have  one  issue  in  an  action 
tried  before  another  can  ouly  be  granted  on  very 
special  grounds.  Pierey  v.  Young,  15  Ch.  D. 
475  ;  42  L.  T.  292. 

Where  a  defendant  in  a  partnership  action  set 
up  by  counter-claim  an  agreement  by  the  plaintiJS 
for  aeJe  to  the  defendant  of  his  (the  plaintifTs) 
interest  in  the  partnership  at  a  stated  price : — 
Held,  that  the  defendant  was  not  entitled  under 
Ord.  XXXVJ.  r.  6,  to  have  the  issue  raised  by 


his  counter-claim   tried   before   the  plaintiffs 
issues  in  the  action.    Jb. 

JSmma  Silver  Mining  Co,  v.  Grant,  supra, 
explained  in  reference  to  the  exceptional  cases 
in  which  the  court  will  accede  t9  applications 
under  Ord.  XXXVI.  r.  6.    lb. 

In  an  action  against  a  principal  and  sureties, 
the  latter  claimed  to  be  discharged  by  reason 
of  an  alteration  in  the  contract: — ^Held,  that 
no  order  should  be  made  under  Ord.  XXXVI. 
r.  6,  for  the  trial  of  the  question  as  to  the 
sureties'  liability  before  the  other  questions  in 
the  action,  as  if  the  principal's  liability  was 
not  established  the  sureties  would  be  discharged. 
Tatmanian  Main  Line  By,  v.  Clark,  27  W.  B. 
677. 

Ord.  XXXVI.  r.  6,  is  not  confined  to  questions 
of  fact,  but  applies  idso  to  mixed  questions  of  law 
and  fact.    lo. 

An  action  had  been  brought  to  determine 
^[uestions  of  disputed  accounts  in  respect  of  the 
joint  local  and  continental  traffic  of  two  rail^'ays. 
The  validity  of  an  agreement  was  disputed  by 
the  pleadings.  The  plaintiff  now  moved  under 
Ord.  XXV.  r.  2,  that  the  points  of  law  raised 
by  the  pleadings  might  be  set  down  for  hearing 
forthwith,  and  be  disposed  of  before  the  trial  of 
the  action : — Held,  that  the  application  would 
be  granted,  as  the  case  was  a  proper  one  for 
exercising  the  jurisdiction  conferred  upon  the 
court  by  Ord.  XXV.  r.  2.  L,,  C,  ^-  D,  By.  v. 
S,  E,  By.,  53  L.  T.  109. 

Where  a  plaintiff  brought  three  actions  against 
three  several  defendants  for  different  parts  which 
they  took  in  the  same  transaction  ;  one  against 
the  speaker  of  the  house  of  commons,  who  jus- 
tified under  a  warrant  issued  by  him  imder  the 
order  of  the  house  for  arresting  and  committing 
to  the  Tower  a  member  of  the  house,  for  a 
breach  of  privilege,  in  publishing  a  libel  upon 
the  house ;  to  which  plea  the  plaintiff  demurred : 
another  against  the  serjeant-at-arms,  who  pleaded 
not  guilty,  and  also  justified  under  the  authority 
of  the  speaker's  warrant ;  to  which  the  plaintiff 
replied,  an  excess  in  the  manner  of  executing  it 
by  a  military  force,  and  with  improper  and  unne- 
cessary violence ;  on  which  issue  was  joined :  and 
the  third  against  the  constable  of  the  Tower,  who 
received  and  detained  the  plaintiff  as  a  prisoner ; 
and  who  also  justified  under  a  warrant  from  the 
speaker  for  that  purpose  ;  on  which  issue  was  also 
taken  on  several  tacts  stated  in  such  justification : 
and  notice  of  trial  was  given  in  the  last  two 
causes  (whidh  stood  for  trial  at  bar  on  a  day 
fixed) ;  but  the  plaintiff,  though  still  within  time 
by  the  practice  of  the  court,  had  not  set  down  his 
demurrer  in  the  first  cause  for  argument :  the 
court,  on  motion  of  the  attorney-general  on  behalf 
of  the  sergeant-at-arms,  and  of  the  constable  of 
the  Tower,  postponed  the  trial  of  the  issues  in 
those  cases  until  after  the  argument  on  the 
demurrer  in  the  cause  against  the  speaker : 
because  the  right,  just  and  distinct  consiaeration 
of  the  question  which  arose,  on  the  issues  of  fact, 
and  on  the  true  measure  of  damages  on  the  cau^ses 
against  the  sergeant-at-arms  and  the  constable  of 
the  Tower,  depended  mainly  upon  the  decisions  of 
the  issues  in  law  joined  in  the  other  action  against 
the  speaker :  and  though  the  same  question  of  law 
might  ultimately  be  raised  on  motion  in  the  two 
former  actions,  yet  it  could  not  be  considci-cd  so 
conveniently  to  the  court,  to  whom  the  decision 
of  such  question  belonged,  or  so  advantageously  to 
the  party  who  should  prove  to  be  in  the  right,  as 
upon  the  demurrer  which  presented  the  question 
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<if  law  distinct  from  the  question  of  fact.  JBurdett 
T.  Colntan,  12  East,  27  ;  12  B.  B.  478. 

Where  there  are  issues  hoth  in  fact  and  in  law 
in  an  action,  although  a  plaintifE  has  an  option  to 
tiy  either  first,  that  is  subject  to  thediscretion  of 
the  court ;  and  the  court  will,  in  general,  direct 
the  issues  in  law  to  be  determined  first,  since  the 
cause  may  be  decided  thereby,  and  the  trial 
become  unnecessary.  Crucknetl  v.  Tmemaji,  9 
M.  &  W.  684  ;  2  D.  (N.8.)  276 ;  12  L.  J.,  Ex.  31. 

The  court  lefused  to  interfere,  by  directing 
issues  in  law  to  be  argued  before  the  trial  of 
issues  in  fact,  it  not  appearing  that  the  decision 
of  the  former  would  have  any  bearing  on  the 
latter.  Boherti  v.  Taylor,  7  Man.  &  G.  659 ;  8 
Scott  (N.B.)  399 ;  13  L.  J.,  C.  P.  188 ;  8  Jur.  986. 

A  defendant  obtained  leave  to  plead  and  demur 
to  a  declaration.  On  an  application  to  postpone 
the  trial  of  the  issues  in  fact  till  the  issue  in  law 
had  been  finally  disposed  of  in  a  court  of  error : 
— ^Held,  that  the  court  had  no  power  to  make 
such  an  order,  inasmuch  as  the  judgment  on 
the  demurrer  had  disposed  of  the  issue  in  law 
finally,  as  far  as  r^arded  the  Ck)urt  of  Queen*s 
Bench.  LumUy  v.  Otje,  2  EL  &  Bl.  216 ;  22 
L.  J.,  Q.  B.  463. 

An  order  directing  the  trial  of  issues  in  fact 
refused,  as  it  did  not  appear  that  the  trial  would 
determine  all  the  questions  between  the  parties. 
Turner  v.  Barnes,  2  F.  &  F.  266. 

<*  Point  of  Law  "— Diimiisal  of  Aetion  with 
Coiti.] — An  action  having  been  by  the  consent 
of  the  parties  set  down  for  hearing  under  Bules 
of  Supreme  Court,  Ord.  XXV.  r.  2,  upon  a  "  point 
of  law"  raised  by  the  defence,  and  the  point 
having  been  decided  in  favour  of  the  defendant, 
the  judge,  as  the  decision  substantially  disposed 
of  the  whole  action,  dismissed  the  action  under 
r.  3,  and  with  costs,  by  analogy  to  the  former 
practice  on  demurrer.  O'Brien  v.  Tyuen,  54 
t.  J.,  Ch.  284  ;  28  Ch.  D.  372 ;  61  L.  T.  814 ;  33 
W.  B.  428.  8.  P.,  Pereival  v.  Jh/nn,  64  L.  J.,  Oh. 
670  ;  29  Ch.  D.  128  ;  52  L.  T.  320. 

Preoodenee  OTor  other  Aetions.] — Where,  by 
consent  of  parties,  an  notion  has  oeen  set  down 
for  hearing  under  Ord.  XXV.  r.  2,  before  the 
trial,  on  a  point  of  law,  the  decision  of  which 
will  substantially  dispose  of  the  whole  action,  it 
is  not  entitled  to  precedence  over  other  non- 
witness  actions,  but  must  take  its  place  in  the 
general  list.  Thorniley,  In  re,  Woolley  v. 
Thamiley,  53  L.  J.,  Oh.  499 ;  32  W.  B.  639. 

Timo  for  Applieation.|| — A  plalntiif  who  had 
set  down  an  action  for  trial  before  a  judge  of  the 
Chancery  Division,  applied  to  have  a  preliminary 
issue  of  fact  tried  at  Chester,  and  the  trial  of  the 
action  postponed.  His  application  was  refused 
on  the  ground  of  delay,  itn/d  v.  Janes,  47  L.  J., 
€h.  470  ;  7  Oh.  D.  390  ;  26  W.  B.  262. 

Trial  of  one  Qneition  befbro  the  other— Lia- 
liility — Damagoi.] — ^Where  liability  and  also  the 
amount  of  damages  are  disputed  in  an  action, 
and  the  question  as  to  the  amount  of  damages  is 
one  of  such  detail  or  nature  that  it  probably  will 
be  referred  to  some  other  tribunal  than  a  jury,  it 
18  a  proper  exercise  of  discretion  under  Ord. 
XXXVl  r.  8,  to  order  the  question  of  liability  to 
be  tried,  and  the  question  of  damages  to  be  post- 
poned until  afterwards.  Smith  v.  Hargrove,  16 
Q.  B.  D.  183  ;  34  W.  B.  294, 


4.  Hearing  In  Oanier4. 


In  what  Cases.] — The  court  has  no  power  to 
hear  any  case  in  private,  even  with  the  consent 
of  the  parties,  except  cases  which  rdate  to 
lunatics  or  to  wards  of  court,  and  cases  in  which 
the  whole  object  would  be  defeated  by  a  trial  in 
public,  and  cases  in  which  the  practice  of  the 
ecclesiastical  courts  is  preserved  under  s.  22  of 
the  Divorce  Act  (20  k  21  Vict  c.  85).  Nagle- 
GilnMn  v.  Christopher,  46  L.  J.,  Ch.  60 ;  4  Ch. 
D.  173. 

An  appeal  from  an  injunction  to  restrain  the 
defendant  from  disclosing  confidential  informa- 
tion was  ordered  to  be  heard  in  private  without 
the  consent  of  the  defendant,  the  plaintiff  stating 
that  a  public  hearing  would  defeat  the  object  of 
the  action,  and  make  success  on  the  appeal  use- 
less to  him.  Mdlor  v.  Thompson,  55  L.  J.,  Ch. 
942 ;  31  Ch.  D.  65  ;  54  L.  T.  219—0.  A. 

It  is  contrary  to  the  practice  of  the  court  to 
hear  causes  in  private  without  the  consent  of 
both  parties,  except  in  cases  which  affect  lunatics 
or  wards  of  court.  Andrew  v.  BaeburTi,  L.  B.  9 
Oh.  522  ;  31  L.  T.  73  ;  22  W.  B.  564. 

The  court  will  direct  a  case  to  be  heard  in 
private  upon  an  assurance  by  counsel  that  in  his 
opinion  it  is  a  proper  case  to  be  so  heard,  not- 
withstanding the  objection  of  other  parties, 
Andrew  v.  Baebum,  30  L.  T.  153  ;  22  W.  B.  612. 

A  judge  has  power  to  try  a  case  in  camcrft, 
where  the  parties  consent  to  such  mode  of  triaL 
Malan  v.  Young,  53  J.  P.  822. 

The  consent  of  both  parties  is  not  necessary  to 
a  private  hearing.  Ogle  v.  Brandling,  2  Buss. 
&M.  688. 

Private  hearing  always  on  the  consent  of  both 
parties.    Portsmouth  (^Lord),  In  re.  Coop.  106. 


6.  In  other  O 

Claim  and  Connter-olaim.] — ^Whether  the  issues 
raised  by  a  claim  and  counter-claim  shall  be  tried 
together  or  separately  is  a  matter  of  convenience. 
Woodjine,  In  re,  Thompson  v.  Woodjine,  47  L.  J., 
Ch.  832  ;  38  L.  T.  763  ;  26  W.  B.  678.  See  Pierey 
V,  Toung,  supra. 


of  Option— Trial  by  Oi&oial  Seferoo — 
Time.] — In  a  suit  to  ascertain  boundaries  the 
plaintiff  gave  notice  of  trial  before  a  judge  and 
obtained  an  order  that  the  evidence  should  be 
taken  vivA  voce  at  the  triaL  Five  weeks  after- 
wards he  applied  that  the  suit  might  be  referred 
to  an  official  referee,  on  the  ground  of  saving 
expense,  and  that  a  local  investigation  was 
necessary : — Held,  that  the  application  was  out 
of  time.  Zaeelles  v.  Butt,  2  Ch.  D.  688  ;  35  L.  T. 
122. 

Held,  also,  that  the  plaintiff,  having  already 
selected  the  mode  in  which  his  action  should  be 
tried,  could  not  afterwards  resort  to  another 
mode  of  trial.    lb, 

AiMssors  —  Soientifle  InTOstigation.]  —  By 

Ord.  XXXyi.  r.  5,  a  judge  may  direct  tne  trial 
without  a  jury  of  any  cause,  matter,  or  issue 
requiring  any  scientific  investigation  which  in 
his  opinion  cannot  conveniently  be  made  with 
a  jury.  The  plaintiff*s  ship  was  sunk  in  the 
defendants*  docks  while  being  moved  by  their 
tugs  from  one  berth  to  another.  As  she  was 
without  cargo  or  ballast,  compensation  booms 
were  attached  to  her  to  keep  her  upright  while 
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being  moved.  The  operation  of  moving  her  was 
carried  out  in  such  a  way  that  the  tu^  pulled 
the  ship  over,  and  she  sank.  The  judge  at 
chambers  held  that  there  was  an  issue  in  the 
action  requiring  scientific  investigation,  and  he 
ordered  the  action  to  be  tried  before  a  judge 
with  two  assessors: — ^Held,  that  there  was  in 
the  action  an  issue  requiring  scientific  investi- 
gation, and  that  therefore  the  judge  at  chambers 
had  jurisdiction  to  make  the  order.  Suyyny  v. 
NoHh  JEaMem  By.,  74  L.  T.  88  ;  8  Asp.  M.  C. 
132— C.  A. 

0.  Notice  of  Tbial. 

See  R.  S.  C,  1883,  Ord.  XXXVI.  rr.  11—21. 

1.  Neoeesity,  of;  dto. 

Bay  Fixed.] — Notice  is  necessary,  though  the 
trial  is  fixed  for  a  certain  day.  Ellis  v.  TrutUr, 
2  W.  BL  798. 

Freih  Votioe.] — Where  a  cause  is  made  a 
remanet  to  the  next  sittings  or  assizes  by  an 
order  of  nisi  prius,  no  fresh  notice  of  trial  is 
requisite  ;  but  it  is  otherwise  if  postponed  by  a 
rule  of  com-t.  Shepherd  v.  Butler,  1  D.  &  B.  15. 
S.  P.,  Jacks  V.  Mayer,  8  Term  Bep.  245. 

If  a  cause  is  made  a  remanet  at  the  assizes,  a 
new  notice  is  necessary  if  the  plaintiff  intends  to 
try  the  cause  at  the  following  assises.  Gains  v. 
BiUon,  1  M.  &  P.  87  ;  4  Bing.  414  ;  6  L.  J.  (0.8.) 
C.  P.  33. 

On  a  new  trial  a  fresh  notice  is  necessary. 
BifigUy  v.  Mallison,  3  Dougl.  402. 

When  a  cause  set  down  for  trial  in  London  or 
Middlesex  is  stayed  by  injunction,  the  plaintiff 
is  at  liberty  to  try  upon  the  injunction  being 
dissolved  without  any  fresh  notice  of  trial, 
although  several  terms  have  elapsed  since  the 
day  on  which  the  cause  would  otherwise  have 
been  tried.  Stoekton  and  Darlington  By.  v.  Fox, 
6  Ex.  127  ;  2  L.  M.  &  P.  141 ;  20  L.  J.,  Ex.  96. 

A  cause  stood  for  trial  at  the  sittings  after 
Trinity  Term.  The  defendant  obtained  an  order 
for  a  commission  to  examine  witnesses  abroad, 
the  commission  to  be  returnable  on  the  30th  of 
November,  and  the  trial  being  postponed  until 
the  sittings  after  Michaelmas  Term.  No  fresh 
notice  was  given,  and  the  cause  was  taken  as  an 
imdefended  cause: — The  court  set  aside  the 
triaL     Cawley  v.  Knowles,  16  0.  B.  (N.S.)  107. 

When  the  trial  of  a  town  cause  is  postponed 
by  order  of  a  judge  from  one  sittings  to  another 
on  the  application  of  the  defend&nt,  a  fresh 
notice  is  not  necessary.  C^udet  v.  Prince,  8 
B.  &  6.  360 ;  36  L.  J.,  Q.  B.  196 ;  L.  R.  2  Q.  B. 
406 ;  16  L.  T.  397  ;  15  W.  R.  794. 

The  plaintiff  had  given  notice  of  tn'al,  and  the 
cause,  after  standing  over  for  more  than  a  year, 
had  been  struck  out  under  Ord.  XVII.  r.  10,  of 
the  Rules  of  1883.  It  was  subsequently  re- 
entered by  the  plaintiff  in  the  cause-book  on  the 
payment  of  21.,  as  required  by  the  scale  of  fees ; 
but,  as  he  had  given  no  fresh  notice  of  trial,  the 
defendant  now  submitted  that  the  re-entry  was 
erroneous,  and  ought  to  be  struck  out : — ^Held, 
that,  where  a  cause  has  been  struck  out  under 
Ord.  XVII.  r.  10,  the  notice  of  trial  is  no  longer 
in  force,  and  that  consequently  another  must  be 
given  before  the  plaintiff  can  re-enter  the  cause 
for  trial.  Le  Blond  v.  Curtis,  52  L.  T.  574 ;  33 
W.  R.  561. 

As  to  Part  of  daim— Validity  ol]— To  a 
declaiiation  containing  two  counts,  the  defendant 


pleaded  three  pleas  to  the  first  county  and  a 
fourth  plea  to  the  second.  Issue  was  joined  on 
the  pleas  to  the  first  count ;  and  there  was  a 
special  replication  to  the  fourth  plea.  Notice  of 
trial  was  given,  and  the  defendant  obtained  a 
rule  for  a  special  jury,  and  the  jury  was  duly 
nominated,  reduced,  and  summoned ;  but,  when 
the  cause  came  on  for  trial,  it  was  discovered 
that  no  issue  had  been  joined  on  the  replication 
to  the  fourth  plea.  Before  the  jury  was  sworn 
the  judge,  upon  the  application  of  the  plaintiff 
(without  summons),  amended  the  record  by 
striking  out  the  second  count ;  and,  the  defendant 
declining  to  appear,  the  plaintiff  obtained  a 
verdict.  Upon  a  motion  to  set  aside  the  verdict 
for  irregularity,  on  the  ground  that  there  had 
been  no  sufficient  notice  of  trial,  and  that  there 
had  been  a  discontinuance: — ^Held,  that  the 
notice  of  trial  was  effectual  as  to  the  first  count, 
and  the  trial  valid  ;  that  the  defendant  had 
waived  any  irregularity  in  the  notice ;  and  that 
there  was  no  discontinuance.  Beresford  v. 
Oeddes,  36  L.  J.,  C.  P.  115  ;  L.  R.  2  0.  P.  285 ; 
15  L.  T.  617  ;  16  W.  R.  567. 

Previoni  Votiee  Invalid.] — ^A  notice  of  trial 
in  due  time  according  to  the  practice  of  the  court 
is  regular,  although  a  previous  notice  has  been 
given,  which  is  void,  and  has  not  been  counter- 
manded. Fell  V.  Tyne,  4  D. P.  C.  246;  2  H.  &W.  299. 

Bnle  to  Set  aside  Prooeedingi  in  Defiinlt  of.] 
— ^After  notice  of  trial,  given  to  the  defendant's 
attorney,  for  the  first  sittings  in  Michaelmas 
Term,  the  defendant's  attorney,  on  the  9th  of 
October,  died.  The  cause  was  tried  pursuant  to 
the  notice  on  the  3rd  of  November,  and  a  verdict 
found  for  the  plaintiff;  and  notice  of  taxation 
of  costs  was  left  by  the  plaintiff  at  the  office  of 
the  defendant's  deceased  attorney  on  the  8th  of 
November,  the  plaintiff's  attorney  not  being 
aware  of  the  death.  On  the  9th  of  November 
the  plaintiff  signed  judgment  for  the  debt  and 
costs.  In  March,  1850,  the  defendant  being  in 
prison,  the  plaintiff  lodged  a  detainer  against 
him.  The  defendant  having  obtained  a  rule  nisi 
to  set  aside  all  the  proceedings  since  the  9th  of 
October,  deposing  tlutt  he  did  not  know  of  any 
notice  of  trial  having  been  given,  and  believed 
that  none  had  been  given,  and  that  he  had  had 
no  notice  of  any  proceedings  subsequently  to  the 
plea,  until  he  found  that  the  detainer  had  been 
lodged,  but  not  stating  when  he  first  knew  that 
his  attorney  was  dead,  the  court  discharged  the 
rule.  Ashley  v.  Brown,  1  L.  M.  &  P.  451 ;  19 
L.  J.,  Q.  B.  477. 

8.  By  whom  G-lven. 

Notice  of  trial  given  by  one  who  has  ceased  to 
be  an  attorney  is  irregular.  PattersonY,  Powell, 
9  Bing.  620  ;  2  M.  &  Scott,  773  ;  2  L.  J.,  0.  P.  68. 

8.  f  orm. 

See  R.  S.  C.  1883,  Ord.  XXXVI.  r.  13. 

In  a  notice  of  trial  in  an  action  which  has 
been  set  down  in  the  Chancery  Division,  it  is 
not  necessary  to  state  the  name  of  the  judge  by 
whom  the  action  will  be  tried,  but  the  notice 
will  be  sufficient  if  it  states  that  the  triaJ  will 
take  place  before  a  judge  in  Middlesex.  Sarri^ 
V.  GamhU,  47  L.  J.,  Ch.  344  ;  7  Ch.  D.  877 ;  38 
L.  T.  253 ;  26  W.  R.  350. 
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There  is  no  particular  form  requisite  for  a 
notice  of  trial,  so  that  it  uneqaiyocally  oonveys 
to  the  party  to  whom  giyen  the  intention  of  the 
plaintiff  to  try  at  a  particular  time  and  place. 
GiHffer  y.  Pyoroft,  2  B.  G.  Bep.  254  ;  5  D.  &  L. 
554  ;  17  L.  J.,  Q.  B.  182  ;  12  Jur.  898. 

Where  a  notice  stated  incorrectly  that  the 
cause  was  made  a  remanet  from  the  last  sittings 
in  the  previous  term,  but  was  correct  in  other 
respects : — ^Held,  a  good  notice.    lb. 

A  notice  at  "Guildhall,  Westminster,"  the 
court  not  sitting  there,  is  defective,  if  the  defen- 
dant swears  that  he  was  misled  by  it.  Cross  v. 
Zan^,  1  D.  P.  C.  842. 

A  notice,  dated  the  18th  April,  1856,  '*for  the 
second  sittings  in  next  Easter  term  "  in  London, 
is  a  sufficient  notice  for  the  second  sittings  in 
Easter  Term,  1856,  inasmuch  as  it  gives  infor- 
mation to  that  effect  which  any  reasonable  man 
would  act  upon.  Fenn  v.  CfreMy  6  El.  &  BL  656 ; 
25  L.  J.,  Q.  B.  353 ;  2  Jur.  (N.8.)  591. 

A  notice  for  the  sittings  after  term,  in  London, 
should,  in  strictness,  specify  whether  the  cause 
is  intended  to  be  tried  at  the  first  day  of  such 
sittings  or  at  the  adjournment  day.  But  the 
omission  so  to  do  is  an  irregularity  waived  by  a 
defendant  who,  knowing  that  the  cause  has  been 
entered  for  the  adjournment  day,  takes  steps 
shewing  that  he  considers  the  notice  to  refer  to 
such  entry.  Yonge  v.  Fisher^  5  Scott  (N.B.) 
893  ;  2  D.  (K.B.)  637  ;  4  Man.  &  G.  814  ;  12  L.  J., 
C.  P.  95. 

4.  When  may  be  Given. 

8ee  B.  S.  C,  1883,  Ord.  XXXVL  r.  11. 

Ho  Beply  deliyered.] — ^A  plaintiff  who  has  not 
dclivere<l  a  reply  cannot  give  notice  of  trial  until 
the  expiration  of  twenty-one  days  after  delivery 
of  the  defence.  Bobinson  v.  Caldwell^  62  L.  J., 
Q.  B.  252 ;  [18931  1  Q.  B.  519 ;  5  B.  320 ;  68 
L.  T.  218 ;  41  W.  ft.  364. 

Bight  of  Defendant  to  giye— Abridgment  of 
Time.]— Ord.  XXXVI.  r.  12,  provides  that,  if 
the  plaintiff  does  not,  within  six  weeks  after  the 
close  of  the  pleadings,  or  within  such  extended 
time  as  the  court  or  a  judge  may  allow,  give 
notice  of  trial,  the  defendant  may,  before  notice 
of  trial  given  by  the  plaintiff,  give  notice  of  trial, 
or  may  apply  to  the  court  or  a  judge  to  dismiss 
the  action  for  want  of  prosecution.  Ord.  LXIV. 
r.  7,  provides  that  the  court  or  a  judge  shall  have 
power  to  enlarge  or  abridge  the  time  appointed 
by  tiie  rules,  or  fixed  by  any  order  enlarging 
time,  for  doing  any  act  or  taking  any  proceeding 
upon  such  terms  (if  any)  as  the  justice  of  the 
case  may  require  : — ^Held,  that  the  period  of  six 
weeks  mentioned  in  Ord.  XXXVI.  r.  12,  is  not  a 
time  appointed  for  doing  any  act  or  taking  any 
proceeding  within  Ord.  LXIV.  r.  7,  and  conse- 
quently that  the  court  could  not  make  an  order 
giving  the  defendant  leave  to  give  notice  of  trial, 
if  the  plaintiff  did  not  give  such  notice  within  a 
shorter  period  than  six  weeks  from  the  close  of 
the  pleaidings.  Saunders  v.  Pawley,  54  L.  J., 
Q.  B.  199  ;  14  Q.  B.  D.  234 ;  51  L.  T.  903  ;  33 
W.  B.  277. 

Vnder  Bnlei  of  1876.]— By  Ord.  XXXVL  r.  3, 
a  plaintiff  is  entitled  as  of  right  to  give  notice  of 
trial  with  his  reply,  even  though  &e  reply  may 
not  formally  duse  the  pleadings.  AsquUh  v. 
MolineauoB,  49  L.  J.,  Q.  B.  800. 

The    defendants    delivered    a  defence   and 
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counter-claim  ;  the  plaintiffs  replied,  their  reply 
not  closing  the  pleadings,  and  at  the  same  time 
gave  notice  of  trial.  Next  day  they  entered  the 
action  for  trial : — ^Held,  that  tiie  action  must  be 
struck  out  of  the  cause  list,  on  the  ground  (per 
Kelly,  C.B.)  that  the  entry  for  trial  was  irregu- 
lar, and  (per  Stephen,  J.)  that  the  notice  of  trial, 
and  consequently  the  entry,  were  irregular. 
Metropolitan  Inner  Circle  My.  v.  Metropolitan 
By.,  49  L.  J.,  Ex.  505  ;  5  Ex.  D.  196 ;  28  W.  K. 
510. 

A  plaintiff  is  not  entitled  to  serve  notice  of 
trial  oef ore  the  close  of  the  pleadings ;  and  it  is 
irregular  to  do  so  with  the  reply,  except  in  cases 
where  the  reply  is  a  mere  joinder  of  issue,  and  of 
itself  closes  the  pleadings.  Wamooh  v.  Sarvey, 
6  L.  B.,  Ir.  339. 

Plainti£b  joined  issue  on  the  defence,  and 
replied  to  the  defendants*  counter-claim.  After 
the  delivery  of  the  reply,  but  before  joinder  of 
issue  thereon,  they  served  notice  of  trial,  and  the 
court,  on  the  application  of  the  defendants,  set 
aside  the  notice  of  trial  as  irregular.  Newry  6a* 
Qmsufners^  Co.  v.  Newry  Town  Commissioners 
6  L.  B.,  Ir.  337. 

6.  Length  of  Notioe — Short  Notioe. 

See  B.  S.  C,  1883,  Ord.  XXXVL  r.  14. 

Length  of  Votiee — Change  of  Yenne  by  order.  1 
— By  Ord.  XXXVI.  r.  1,  where  no  place  of  trial 
is  named  in  a  statement  of  claim,  the  place  of 
trial  shall  be  Middlesex,  unless  otherwise  ordered 
by  the  court  or  a  judge.  The  plaintiff  commenced 
an  action  in  the  Liverpool  District  Begistry,  and 
delivered  a  statement  of  claim  in  which  no  place 
of  trial  was  named.  No  order  as  to  the  place  of 
trial  was  applied  for.  On  the  16th  March,  1892, 
the  plaintiff  gave  the  defendant  notice  of  trial  at 
Liverpool  Assises,  the  commission  day  for  which 
was  fixed  for  the  26th  March.  Upon  a  summons 
for  directions  taken  out  by  the  plaintiff,  the 
district  registrar,  on  the  19th  March,  made  an 
order  for  the  trial  of  the  action  by  a  jury,  and 
that  the  pliuntifTs  notice  of  trial  at  Liverpool 
should  stand : — ^Held,  that  the  notice  of  trial  for 
Liverpool  was  a  nullity,  and  although  the  regis- 
trar had  jurisdiction  to  change  the  venue  from 
Middlesex  to  Liverpool,  he  had  no  power  thereby 
to  deprive  the  defendant  of  his  right  to  ten  days' 
notice  of  trial,  or  to  put  him  under  terms  to 
take  short  notice.  LasTtier  v.  Tekeian,  67  L.  T. 
121. 

Short  Votioe.] — ^When  a  defendant  obtains  an 
order  for  extension  of  the  time  to  plead  upon  the 
terms  of  taking  short  notice  of  trial "  if  neces- 
sary," the  condition  applies  only  to  the  first 
sittings  at  which  the  plaintiff  may  in  due  course, 
and  by  using  proper  diligence,  have  a  triaL 
O'Xeefe  v.  Ciille7i,  Ir.  B.  6  O.  L.  452. 

When  a  defendant  is  under  terms  to  take  short 
notice  of  trial  "if  necessary,"  the  plaintiff  is 
entitled  to  give  such  notice  if  he  cannot,  using 
reasonable  diligence,  give  full  notice,  although 
the  regular  course  of  pleading  was  not  such  as  to 
render  short  notice  necessary.  Pretty  v.  Naus- 
catoen,  43  L.  J.,  Ex.  3 ;  L.  B.  9  Ex.  42  ;  29  L.  T. 
579  ;  22  W.  B.  222. 

A  defendant  is  not  bound  to  take  short  notice, 
if  he  delivers  a  plea  sufficiently  earlv  to  enable 
the  plaintiff  to  give  full  notice.  I<!wholl  v.  For- 
shaU,  15  L.  J.,  Q.  B.  203. 

But  it  lies  upon  the  plaintiff  to  shew  the 
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necessity  of  a  shorter  notice  than  the  ordinary 
one.  Drake  v.  Pichford,  15  M.  &  W.  607  ;  15 
Li.  J.,  Ex.  346. 

A  defendant,  who  is  under  terms  to  take  short 
notice,  is  not  bound  to  take  short  notice  of 
inquiry.  Stevens  v.  Pell,  2  D.  P.  C.  856 ;  2  C.  & 
M.  421  ;  4  Tyr.  6  ;  3  L.  J.,  Ex.  83. 

Where  a  defendant  is  under  terms  to  accept 
short  notice  for  the  sittings  in  term,  and  the 
plaintiff,  without  any  defaidt  on  the  (mrt  of  the 
defendant,  is  unable  to  reply,  so  as  to  giye  such 
notice,  a  short  notice  of  trial  for  the  second 
sittings  is  irregular.  White  v.  Clark,  8  D.  P  .C.  730. 

Where  a  d^endant  has  obtained  time  to  plead, 
on  condition  of  taking  short  notice  for  the  sit-' 
tings  in  or  after  a  particular  term,  he  is  not 
thereby  obliged  to  take  short  notice  of  trial  for 
the  sittings  in  or  after  any  subsequent  term. 
Slatter  v.  Painter,  8  M.  &  W.  672 ;  1  D.  (N.8.) 
35  ;  10  L.  J.,  Ex.  476  ;  5  Jur.  636. 

When  a  defendant  agrees  to  take  short  notice, 
if  necessary,  that  means)  if  such  notice  shall  be 
rendered  necessary  in  consequence  of  the  grace 
given.  If,  in  short,  the  indulgence  granted  to  a 
defendant  disables  the  plaintiff  from  giving  full 
notice,  then  the  defendant  must  take  short 
notice.     WooUey  v.  Aldritt,  17  L.  T.  120. 

6.  Waiver  of  Irrernlar  Notice. 

Retaining  an  irregular  notice  is  no  waiver  of 
the  irregularity.  IHgnam  v.  Ihhotton,  3  M.  &  W. 
431.   S.  P.,  Dignam  v.  Moityn,  6  D.  P.  C.  547. 

A  defendant  is  not  bound  to  return  an  irregular 
notice  of  trial,  though  made  aware,  by  a  notice 
to  produce,  that  the  plaintiff  is  proceeding 
thereon.     Wood  v.  Harding,  3  C.  B.  968. 

A  defect  in  a  notice  is  waived  by  the  defen- 
dant's taking  out  a  summons  to  set  aside  the 
notice,  and  insisting  on  the  hearing,  on  a  different 
objection  only,  which  is  overruled  by  the  judge. 
Farmer  v.  Mountfort,  9  M.  &  W.  100  ;  ID.  (N.8.) 
366  ;  11  L.  J.,  Ex.  13. 

If  a  defendant  served  with  a  notice  of  trial  by 
continuance  where  no  issue  has  been  delivered, 
and  no  original  notice  of  trial  has  been  served, 
omits  to  return  the  notice  of  trial  by  continuance, 
and  gives  no  intimation  to  the  plaintiff  of  the 
irregularity  for  an  unreasonable  time,  and  until 
it  is  too  late  to  correct  it  in  time  to  go  to  trial 
at  the  same  sittings,  the  irregularity  is  waived. 
Brown  v.  Wildhcrre,  1  Bcott  (N.R.)  169 ;  1  Man. 
^  a.  276 ;  8  D.  P.  C.  592.  See  also  Berre^ord 
V.  Oeddei,  ante,  coL  448. 

7.  Setting  Aidde. 

A  defendant  who  has  become  a  bankrupt,  and 
obtained  his  certificate  after  trial  and  verdict 
against  him,  has  a  right  to  set  it  aside  for  the 
want  of  a  sufficient  notice  of  trial,  although  his 
estate  is  insolvent,  and  his  assignees  are  no 
parties  to  the  application.  Shepherd  or  Shep- 
heard  v.  Humipton,  9  M.  &  W.  110 ;  1  D.  (N.8.) 
345  ;  11  L.  J.,  Ex.  64. 

d,  Entbt  fob  Tbial  of  Causbs. 

&tf  B.  S.  C  1883,  Old.  XXXVI.  r.  15. 

Timfi  for.] — ^A  cause  cannot  be  entered  for 
trial  under  Ord.  XXXVI.  before  the  pleadings 
are  closed.  Metropolitan  Inner  Circle  By.  y. 
Metropolitan  By.,  49  L.  J.,  Ex.  505 :  5  Ex.  D. 
196 ;  28  W.  B.  610.    See  Old.  XXXVI.  r.  16. 


CauM  not  Entered — ^Motion  to  Dii mif •  for 
Want  of  ProiecutioB.  ] — A  plaintiff  gave  notice 
of  trial  (in  Middlesex)  within  the  six  weeks 
limited  by  r.  12  of  Ord.  XXXVI.,  but  did  not, 
as  required  by  r.  16,  enter  the  trial  within  six 
days  after  the  notice  of  trial  was  given.  The 
trial  not  having  been  entered  : — Held,  that  the 
defendant  was  entitled  to  move  to  dismiss  for 
want  of  prosecution,  and  an  order  dismissing  the 
action  was  accordingly  made.  Crick  y.  Hewlett, 
53  L.  J.,  Oh.  1110  ;  27  Oh.  D.  354  ;  61  L.  T.  428 ; 
32  W.  R.  922. 

e,  NEGLEOTiNa  TO  Pboobed  to  Tbial. 

Votlee  of  Trial — ^Postponement  of  Trial  on 
Applioatlon  of  Plaintiff'.] — ^An  abortive  notice 
of  trial  does  not  preclude  the  dismissal  of  the 
action  under  Ord.  XXXV.  rr.  2,  4.  Where  the 
time  mentioned  in  Ord.  XXXV.  r.  2,  had  elapsed, 
the  court  dismissed  the  action  for  want  of  prose- 
cution, though  notice  of  trial  had  been  served, 
the  trial  having  been  postponed  on  the  applica- 
tion of  the  plaintifb,  and  no  further  proceedings 
having  been  taken  by  them  to  bring  the  case  to 
trial  •  Htbemian  Bank  v.  Hughes,  10  L.  B.,  Ir.  16. 

Befunlt  in  Proeeeding  to  trial  after  Yerdiot 
get  Aside— Trial  by  Proyiao.] — ^An  action,  in 
which  the  place  of  trial  was  out  of  Dublin,  was 
tried  at  the  Spring  Assizes,  1883,  when  a  verdict 
was  directed  for  the  defendant.  This  verdict 
was  set  aside  on  the  ground  of  misdirection,  and 
a  second  trial  took  place  at  the  Spring  Assizes, 
1884,  resulting  in  a  yerdict  directed  for  the 
plaintiff,  which  was  also  set  aside,  and  a  third 
trial  ordered  in  the  Michaelmas  Sittings,  1884. 
The  plaintiff  not  having  served  notice  of  trial 
for  the  next  ensuing  assizes,  the  defendant 
moved  to  dismiss  the  action  for  want  of  prose- 
cution, contending  that  the  case  fell  witJiin 
Ord.  XXXV.  rr.  2,  4 :— The  court  refused  the 
motion.  Semble,  the  only  remedy  open  to  a 
defendant  under  such  circumstances  is  trial  by 
proviso  under  the  old  practice^  Foott  v.  Benn, 
16  L.  B.,  Ir.  247. 

Where,  after  a  disagreement  of  the  jury,  the 
plaintiff  does  not  proceed  to  a  second  trial,  the 
defendant's  proper  course  is  to  have  a  trial  by 
proviso,  under  s.  107  of  the  Common  Law  Pro- 
cedure Act,  1853,  and  not  to  move  to  dismiss  for 
want  of  prosecution  under  Ord.  XXXV.  r.  4. 
Joyce  v.  Boyle,  24  L.  B.,  Ir.  466—0.  A. 

SxtensioB  of  Time.] — ^The  power  of  a  judge  to 
extend  the  time  for  proceeding  to  trial  may  be 
exercised  after  the  expiration  of  the  time  limited 
by  s.  101  of  15  &  16  Vict.  c.  76,  for  proceeding 
to  triaL  Nowtti  y.  Hudson,  37  L.  J.,  C.  P.  185  ; 
L.  B.  3  C.  P.  293  ;  17  L.  T.  479  ;  16  W.  B.  316. 

Where  a  defendant  has  given  twenty  dajrs' 
notice  to  proceed  to  trial,  the  plaintiff  may  come 
to  the  court,  and,  on  satisfactorily  explaining  the 
delay  in  not  going  to  trial,  obtain  an  extension 
of  time.  Farthing  y.  Castles,  1  B.  C.  0.  142 ; 
22  L.  J.,  Q.  B.  167  ;  17  Jur.  139. 

It  is  not  necessary  that  the  rule  should  specify 
the  particular  period  for  which  an  extension  of 
the  time  is  required.    lb. 

The  plaintiff  need  not  wait  until  the  expira- 
tion of  the  twenty  days,  nor  until  the  defendant 
has  entered  a  suggestion,  before  applying  to  the 
court  or  a  judge.    lb. 

On  the  defendant's  insolvency,  an  application 
to  enlarge  the  time  for  the  plaintiff's  proceeding 
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to  trial  must  be  made  within  the  twenty  days. 
Homer  ▼.  Speneer^  1  F.  &  F.  412. 

Signing  Judgment]— A  defendant  is  entitled 
to  enter  a  suggestion  and  sign  judgment  for  his 
costs  under  s.  101  of  15  &  16  Vict,  c  76,  where  a 
plaintiff  neglects  to  try  a  cause  at  the  time  men- 
tioned in  that  section,  and  to  proceed  to  trial  at 
the  assises  or  sittings  occurring  immediately 
after  the  expiration  of  the  twenty  days'  notice 
to  try,  given  by  the  defendant.  Judkins  v. 
Mherton,  3  El.  &  Bl.  387  ;  23  L.  J.,  Q.  B.  336  ; 
18  Jur.  813  ;  2  W.  B.  563. 

Notice  of  trial  was  given  for  the  summer 
assises,  and  the  plaintiff  at  the  assizes  withdrew 
the  record.  On  the  21st  February  following  the 
defendant  gave  notice  requiring  the  plaintiff  to 
bring  on  to  trial  the  issue  joined,  at  the  next 
assizes,  the  commission  day  of  which  was  the 
2lBt  March.  The  plaintiff  did  not  proceed  to 
trial  as  required  by  the  notice,  and  the  defendant 
on  the  5th  of  Ma^  entered  a  suggestion  on  the 
record  and  signed  judgment  for  his  costs : — ^Held, 
that  he  had  properly  entered  the  suggestion  and 
signed  judgment.    lb. 

A  suggestion  having  been  entered,  the  court 
refused  to  let  in  the  plaintiff  to  try  upon  a 
peremptory  undertaking  without  an  affidavit  of 
merits.    lb. 

Where  a  plaintiff  has  proceeded  at  law  and  in 
equity,  and  elected  to  proceed  in  equity  i^ter 
issue  joined  in  the  action,  the  defendant  may  give 
notice  to  the  plaintiff  to  bring  the  issue  on  to  be 
tried ;  and  if  the  plaintiff  neglects  to  do  so,  the 
defendant  may  enter  a  suggestion  on  the  record, 
and  sign  judgment  for  his  costs.  Morttmore  v. 
8owre9,  1  El.  &  EL  399  ;  28  L.  J.,  Q.  B.  133  ;  5 
Jut.  (n.8.)  574. 

Where  no  proceedings  have  been  taken  in  a 
cause  for  a  year  the  defendant  must,  before 
signing  judgment,  give  a  month's  notice  of  his 
intention  to  proceed,  although  he  has  given 
twenty  days'  notice  to  the  plaintiff  to  proc^  to 
triaL  Metcalf  v.  Hetherington,  3  H.  &  K.  755  ; 
28  L.  J.,  Ex.  155. 

By  one  of  Serend  Defendant!.] — Judgment 
as  in  case  of  a  nonsuit,  under  the  former  practice, 
might  be  moved  for  by  one  of  several  defen- 
dants, though  other  defendants  had  moved  for 
costs  of  the  day  for  not  proceeding  to  triaL 
Bridg^ord^.  Wueman,  16  M.  &  W.  439. 

So,  in  an  action  of  tort  against  two,  one  of 
whom  had  suffered  judgment  by  default,  the 
other,  who  had  pleaded  to  issue,  might  have 
judgment  against  the  plaintiff  for  not  proceed- 
ing to  trial  against  him.  Hadriek  v.  Hatlopy 
12  Q.  B.  267 ;  16  L.  J.,  Q.  B.  442  ;  11  Jur.  1012. 
6.  P.,  Chapman  v.  ffeslop,  12  Q.  B.  928. 

In  an  action  against  four,  issue  was  joined 
against  two  ;  the  third  died  after  having  pleaded, 
but  before  issue  joined  as  against  him ;  the 
fourth  died  not  having  pleadS  at  all : — Held, 
that  the  surviving  defendants  were  not  in  the 
situation  to  move  to  enter  up  judgment  as  in 
•case  of  a  nonsuit.  Pinkua  y.  Sturch,  6  C.  B. 
474  ;  5  D.  &  L.  516  ;  17  L.  J.,  C.  P.  120  ;  12  Jur. 
121. 

Where  several  defendants  appeared,  by  separate 
attorneys,  each  might  move.  Jthodet  v.  Inomas, 
:2  D.  &  L.  531. 

Where  one  of  several  defendants  moved,  the 
rule  was  to  shew  cause  why  the  judgment  should 
aot  be  entered  generally  for  the  defendants. 
■Sawyer  v.  Hodget,  1  D.  (N.S.)  16. 


/.  Motions  Bespecting  thb  Tbial. 
1.  To  whom  Made. 

Motions  to  regulate  the  trial  must  be  made, 
not  to  the  court,  but  to  the  judge  who  presides 
at  nifii  prius ;  as,  a  motion  to  try  a  cause  at  a 
sittings  in  term,  notwithstanding  a  special  jury 
obtained  by  the  opposite  party  for  delay. 
Jo1m»0'H  V.  6as  LiglU  a/nd  Cuke  Co.,  7  Taunt.  386. 

A  judge  sitting  at  nisi  prius  in  Westminster 
cannot  upon  motion  make  an  order  in  a  cause 
entered  for  trial  in  London.  MMnson  v.  Dickin- 
son, 3  Camp.  41. 


8.  To  Advance  Hearing. 

Matter  of  Bitcretion.]— After  a  cause  is  set 
down  for  hearing,  it  may  be  advanced  at  the 
discretion  of  the  court.  Hoyle  v.  lA/wsey,  1 
Mer.  381. 

The  court  has  a  right  to  advance,  at  its 
discretion,  any  cause  which  is  ripe  for  hearing. 
Semble,  the  Lord  Chancellor  has  no  jurisdiction 
to  dischaige  or  vary  an  order  made  for  that 
purpose  by  the  Master  of  the  BoUs.  Hutchinfon 
V.  Stephen*,  2  MyL  &  C.  462 ;  1  Keen,  658 ;  6 
L.  J.,  Ch.  296  ;  1  Jur.  524. 

In  "What  Casei.]— Principle  upon  which  causes 
are  advanced.  Matoson  v.  Samuel,  Cr.  &  Ph. 
161 ;  10  L.  J.,  Ch.  214  ;  3  Jur.  947. 

A  cause  may  be  advanced  for  the  purpose  of 
taking  the  bill  pro  confesso.  JBanoick  v.  Ward, 
5  Sim.  676  ;  4  L.  J.,  Ch.  58.  S.  P.,  Hart  v. 
Ashtan,  1  Madd.  175. 

Cause  not  in  the  paper  not  called  on  to  prove 
a  will  under  the  circumstances.  Afum.^  4  Madd. 
271. 

In  a  suit  for  specific  performance  of  an  agree- 
ment to  let  a  house  for  a  short  term,  the  plaintiff 
should  apply  to  have  the  cause  advanced  so  that 
it  may  be  heard  before  the  term  has  expired. 
De  Broiteae  v.  Martyn,  9  L.  T.  287 ;  11  W.  B. 
1020. 

Special  case  advanced  and  heard  on  a  short 
cause  day  where  it  was  important  that  it  should 
be  heard  quickly.     Wood  v.  Wood,  19  W.  B.  972. 

An  appeal  from  an  order  overruling  a  demurrer 
will  generally  be  advanced,  if  the  right  to  an 
injunction  is  involved,  but  there  is  no  rule  that 
it  should  be  advanced  in  other  cases.  X.,  C.  ^  D. 
My.  V.  Imperial  Mercantile  Credit  Aeeoeiation, 
L.  B.  3  Ch.  231. 

An  application  was  made  on  the  part  of  a 
plaintiff  to  have  a  cause  taken  out  of  its  turn,  in 
order  that  it  might  be  tried  during  the  existing 
sittings,  on  the  ground  that  the  defendant  had 
died  since  the  commencement  of  such  sittings. 
The  application  was  opposed  on  behalf  of  the 
defendant's  executors,  and  refused  after  time 
taken  to  consider.  iMard  v.  MUner,  4  Car.  k  P. 
285. 

Where  parties  are  very  numerous,  it  is  a  ground 
for  taking  a  cause  out  of  its  turn  to  prevent 
abatement.    Eyre  v.  Mareden,  7  L.  J.,  Ch.  194. 

Court  will  set  down  cause  pro  formA,  and  put 
it  at  the  head  of  the  paper,  in  order  to  enable 
witness,  attending  &om  public  office  in  country 
to  prove  document,  to  return.  Swift  v.  Grace, 
9  Price,  146. 

Court  will  not  order  a  cause  set  down  for 
hearing  to  be  advanced  in  the  paper  on  ground 
that  subject-matter  of  suit  is  an  arbitration  of 
matters  of  account,  and  that  if  award  should  be 
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set  aside,  the  applicant  would,  on  going  into 
account  again,  lose  the  adyantage  of  a  witness 
not  expected  to  live.  Dalzfill  y.  Bailey ^  3 
Price,  2. 

Where  two  suits  inyolve  the  same  subject- 
matter,  and  the  same  parties,  and  a  decree  is 
made  in  one  of  them,  the  court  will  in  some 
instances  direct  the  hearing  of  the  other  suit  to 
stand  oyer  until  that  in  which  the  decree  is  made 
is  heard  on  further  directions,  dimming  y. 
Slater,  1  Y.  &  CoJL  C.  C.  484. 

Cross  cause  advanced  so  as  to  be  heard  at 
same  time  as  cause  first  in  order  for  trial. 
BoberU  v.  Weit,  11  Price„514. 

Where  there  are  two  suits  relating  to  the 
same  estate  in  diffei^nt  branches  of  the  court, 
one  suit  will  not  be  advanced  out  of  its  turn. 
Wortley  v.  Street,  8  W.  B.  192. 

The  Applioation.] — ^An  application  to  advance 
the  hearing  of  exceptions  should  be  made  on 
notice  and  not  ex  parte.  Marehall  v.  MeUersh, 
6  Beav.  496. 

The  court  does  not  upon  motion  bj  the  plain- 
tiff, without  notice  of  the  defendant,  order  a 
cause  to  be  advanced  for  hearing ;  and  where  a 
cause  had  been  advanced  bj  order  obtained 
without  such  notice,  the  cause  was  remitted  to 
Its  place,  and  the  plaintiff  ordered  to  pay  the 
costs  of  the  day.  Powell  v.  Calloway y  11  Sim. 
61  ;  9  L.  J.,  Ch.  337  ;  4  Jur.  859. 

The  court  will  not  order  a  foreclosure  suit  to  be 
advanced  and  heard  as  a  short  cause,  without 
tiie  defendant's  consent.  Lewin  v.  Moline,  1 
Beav.  99  ;  8  L.  J.,  Ch.  96. 

Motion  by  plaintiff  to  advance  demurrer  to  bill 
for  injunction  and  receiver,  refused  on  account 
of  delay  in  filing  bilL  Jonee  v.  Taylor,  2  Madd. 
181. 

8.  To  Postpone  or  Adjourn  Heaxinff. 

a.  In  what  Ca^es, 

See  R.  S.  C,  1883,  Oi-d.  XXXVL  r.  34. 

Other  Proeeedingt  Pending.] — The  court  will 
not  delay  the  trial  of  an  action  until  after  the 
trial  of  an  indictment  for  perjury,  in  a  matter 
relating  to  the  cause.  Joktuon  v.  Wardle,  3 
D.  P.  C.  660  ;  1  H.  &  W.  219. 

In  an  action  brought  by  trustees  against  a 
party  who  had  received  moneys  belonging  to  the 
cestui  que  trust,  under  a  power  of  attorney 
which  had  previously  been  countermanded  by 
the  plaintiffs,  the  defendant  applied  to  have  the 
trial  postponed,  on  the  ground  that  a  bill  in 
equity  had  been  filed  by  him  against  the  plain- 
tiffs with  respect  to  the  subject-matter  of  the 
suit,  and  that  he  was  advised  and  believed  that 
an  in  junction  would  be  granted,  as  soon  as  by  the 
practice  of  the  courts  of  equity  the  application 
for  one  could  come  to  be  heard,  and  offered,  in 
the  meantime,  to  bring  into  court  the  money  in 
dispute : — Held,  that  the  court  had  power  to 
postpone  the  trial  on  those  grounds.  Vander- 
ttegen  v.  Witham,  6  M.  &  W.  457  ;  8  D.  P.  C. 
369 ;  9  L.  J.,  Ex.  174. 

Abienoe  of  Witnesies.] — A  motion  to  put  off  a 
trial  in  London  or  Middlesex,  on  account  of  the 
absence  of  a  witness,  cannot  be  made  when 
there  is  not  time  to  shew  cause  within  the  term, 
if  the  party  applying  had  it  in  his  power  to  come 
earlier.    Arum,,  3  Taunt.  815. 

Where  a  material  witness  for  the  plaintiff  is 


prevented  from  attending  by  the  fraud  and 
practice  of  the  defendant's  attorney,  the  plaintiff 
ought  to  apply  to  the  judge  to  put  off  the  trial, 
or  he  ought  to  withdraw  the  record.  Turquand 
y.  Batoson,  1  C.  M.  &  R.  709  :  5  Tyr.  418. 

The  judge  at  the  assizes  will  not  postpone  the- 
trial  at  the  instance  of  the  plaintiff,  on  the 
ground  of  the  illness  of  a  material  witness,  as  the 
plaintiff  can  withdraw  his  record.  Maepero  v. 
Straekan,  6  Car.  &  P.  514. 

It  is  the  practice  to  accede  to  an  application  to 
postpone  a  cause  even  on  the  day  on  which  it 
stands  for  trial,  on  the  ground  of  the  absence 
of  a  material  witness,  when  the  application 
appears  reasonable.  Stevens  v.  Ealing,  2  F.  &  F. 
136. 

A  master  mariner,  having  gone  abroad,  in  the 
course  of  his  business,  after  the  commencement 
of  the  action,  and  after  time  obtained  to  plead, 
but  before  issue  joined,  the  court  refused  to 
postpone  the  trial  until  his  return  to  England,  on 
the  ground  that  his  evidence  was  material  and 
necessaiy  to  make  out  his  defence.  Solomon  v. 
Howard,  12  C.  B.  463. 

A  judge  may,  in  his  discretion,  refuse  to  post- 
pone the  trial  notwithstanding  the  application 
to  postpone  is  supported  by  an  afSdavit  of  the 
absence  of  a  material  witness.  Turner  v.  Mmf- 
wether,  7  C.  B.  251  ;  18  L.  J.,  C.  P.  166 ;  13  Jiir. 
683. 

— *  Diligenoo  uiad  to  obtain  Attendanea.] — 
The  court  'mil  not,  at  the  instance  of  a  defen- 
dant, postpone  the  trial  of  a  cause  on  the  ground 
of  the  absence  of  a  material  and  necessary 
witness,  where  the  witness  is  a  captain  in  the 
service  of  the  defendant,  and  the  defendant  has 
been  guilty  of  laches  in  abstaining  from  securing 
the  testimony  of  the  witness  when  within  hi» 
power.     Wright  v.  AfQuffie,  4  C.  B.  (N  j.)  441. 

In  an  action  on  a  bill  of  exchange  against  the 
drawer  and  indorser,  the  only  plea  being  a  denial 
of  the  indorsement,  an  application  on  his  part 
to  postpone  the  trial  on  account  of  the  absence 
of  the  acceptor,  sworn  to  be  a  material  witnesa 
and  to  be  absent  in  Scotland,  was  refused,  as  it 
did  not  appear  that  any  endeavour  had  been 
made  to  obtain  his  evidence  under  17  &  18  Vict, 
c.  34,  or  otherwise.  Ward  v.  WilJUneon,  2 
F.  &  F.  173. 

The  court  ought  not  to  grant  to  a  plaintiff  the 
indulgence  of  postponing  the  trial  unless  he  ha» 
used  due  diligence  and  has  good  and  strong 
reason  for  seeking  a  postponement,  more  especi- 
ally if  the  defendant  offcra  some  accommodation 
to  him  in  the  matter.  Steuart  v.  Gladstone,  47 
L.  J.,  Ch.  164  ;  7  Ch.  D.  394  ;  37  L.  T.  676  ;  2ft 
W.  R.  277. 

Motion  for  postponement  in  the  present  case 
refused,  the  plaintiff  being  in  India.    lb. 

The  court  will  not  put  off  a  trial  on  the  g^und 
of  the  absence  of  a  material  witness,  when  it 
appears  that  no  application  has  been  made  to 
the  witness  to  know  whether  he  will  attend. 
Worsley  v.  Baxsett,  3  Dougl.  58. 

The  court  refused  to  put  off  a  trial  on  an  afii- 
davit  that  the  parties  had  been  endeavouring  to 
find  a  witness  but  could  not  do  so.  Anon.,  Lofft, 
653. 

A  defendant  cannot  be  presumed  to  know  what 
evidence  will  be  required  until  after  issue  joined  ; 
and,  therefore,  where  it  appeared  that  between^ 
that  time  and  the  first  day  of  the  assizes  due 
diligence  had  been  used  to  procure  the  atten- 
dance of  a  material  and  necessary  witness,  but. 


457 


VBACTICIS,— Trial. 


468 


without  effect,  the  judge  ordered  the  trial  to  be 
put  off,  on  the  defendant  brin^g  the  money 
into  court  and  paying  costs.  2)ale  y.  Seald^  1 
Oar.  &  K.  314. 

-After  Postponement  on  fbrmer  oooasion.]- 


Where  a  trial  has  been  postponed  on  account  of 
the  absence  of  a  material  witness  beyond  seas, 
the  court  will  again  postpone  it  if  satisfied  that 
there  is  a  reasonable  prospect  of  his  return  to 
this  country,  although  already  postponed  for  a 
year  and  it  is  not  certain  when  Uie  witness  will 
return.  Thompson  v.  Letois,  2  C.  L.  B.  707.  See 
JVbJZfl  V.  Lindsay,  2  W.  R.  19. 

On  an  application  to  postpone  a  trial  for  the 
second  time  for  several  months  on  account  of  the 
absence  of  a  witness,  a  condition  that  security 
be  given  to  the  satisfaction  of  the  master  can  be 
properly  imposed.  Campbell  v.  Bead,  4  Jur. 
(KA)  1111. 

Abienoe  of  Doounoati.]  — Where  copies  of  a 
correspondence  material  to  the  issue  were  pro- 
dnced  on  the  part  of  the  defendant,  having  only 
been  discovered  and  obtained  the  day  before  (the 
originals  being  at  Seville  and  Liverpool),  and 
too  late  to  give  notice  to  produce  the  originals, 
and  the  reception  of  the  originals  was  objected 
to  by  the  plaintiff,  the  judge  adjourned  the  trial 
upon  terms,  the  case  being  re>tried  before  the 
same  judge  and  jury.  CahUl  v.  Dawson,  1  F. 
&  F.  291. 

In  the  statement  of  the  case  on  the  part  of  the 
plaintiff,  a  document  in  the  hands  of  a  third 
party  appearing  to  be  material,  and  he  having 
declined  to  produce  it,  an  adjournment  was 
allowed  for  the  purpose  of  serving  a  subpoena 
duces  tecum.  Higginson  v.  Bank  of  England, 
1  F.&F.  460. 

Absenee  of  Conniel.] — The  probable  absence 
of  counsel  is  a  sufficient  ground  for  postponing 
the  trial  of  an  issue.  Bearbloek  v.  Tyler,  1  Jac. 
k  Walk.  225. 

To  make  Person  a  Party.] — Cause  adjourned 
in  order  to  make  a  person  a  party  who  had 
agreed  with  plaintiffs  to  advance  tlie  expenses 
of  the  suit  upon  condition  of  sharing  the  bene- 
fite.     Chameau  v.  Jtileyt  G.  P.  Coop.  336. 

Jury  inflnoBoed.] — ^A  motion  to  postpone  the 
new  trial  of  an  issue  in  a  tithe  suit  &om  the 
summer  to  the  spring  assises,  on  the  ground  that 
a  report  of  the  application  for  the  new  trial,  and 
the  decision  of  the  judge  granting  it,  in  which 
he  observed  that  the  venUct  in  the  first  trial  was 
against  the  opinion  of  himself  and  the  judge  who 
tried  it,  had  been  recently  published  in  the  news- 
lepers,  and  would  influence  the  minds  of  the 
jury,  especially  as  the  issue  would  be  tried  before 
the  same  judge,  was  refused  with  costs.  Willis 
▼.  Farrer,  8  Y.  &  J.  381.  See  the  application 
for  the  new  trial,  3  Y.  &  J.  264. 


b.  Practice, 

AAdaTiti — ^Foxm  and  Contents.] — ^A  motion  to 
postpone  a  trial,  on  account  of  the  absence  of 
a  material  witness,  need  not  be  supported  by 
an  affidavit  of  merits.  Hill  v.  Grosser,  8  D.  P.  G. 
704. 

The  court  will  put  off  the  trial  on  an  affidavit 
of   the  defendant's  attorney  that   a   material 


witness  is  kept  out  of  the  way  by  the  plain- 
tiff. Duherly  v.  €hunning,  Peake,  97 ;  3  B.  B. 
664. 

But  the  court  will  not  receive  the  affidavit  of 
an  attorney's  clerk,  unless  it  is  stated  that  he  is 
particularly  acquainted  with  the  circumstances 
of  the  cause,  and  has  the  management  of  it. 
Sullivany,  MagUl,  1  H.  BL  637. 

The  affidavit  to  postpone  a  trial,  on  the  ground 
of  the  absence  of  a  witness,  need  not  state  the 
name  of  such  witness,  though  it  was  suggested  to 
be  material  and  necessary.  Smith  v.  Dohson, 
2  D.  A;  B.  420.  8.  P.,  Buckingham  v.  Banks, 
4  D.  &  B.  832. 

Payment  of  Costi.] — ^Upon  a  motion  to  poet- 
pone  a  trial,  notice  of  the  intended  application 
omitting  to  offer  the  costs  of  the  postponement, 
the  court  made  the  rule  absolute,  as  well  on  pay- 
ment of  those  costs  as  of  the  costs  of  the  motion, 
though  cause  was  shewn  in  the  first  instance. 
Ward  V.  Bucker,  6  Scott  (n.b.)  45  ;  6  Man.  &  O. 
377. 

Where  a  defendant  obtains  an  order  to  post- 
pone a  trial  on  payment  of  costs,  he  should  serve 
an  appointment  to  tax  with  the  order;  and 
where  he  omitted  to  do  so,  and  the  plaintiff 
treated  the  order  as  a  nullity  and  proceeded  to 
trial,  the  court  refused  to  set  aside  the  verdict 
so  obtained,  except  upon  payment  of  costs  by 
the  defendant.  Waller  v.  Joy,  4  D.  &  L.  338  ; 
16  Bi.  A;  W.  60  ;  16  L.  J.,  Ex.  17. 

When  the  hearing  of  an  action  is  adjourned  in 
order  to  allow  parties  to  be  added,  the  party  who 
applies  for  adjournment  must  pay  all  the  costs 
incurred  by  the  action  having  been  in  the  paper 
for  hearing,  and  not  merely  a  fixed  sum  for  costs 
of  the  day.  Lydall  v.  Martinson,  5  Ch.  D.  780 ; 
37  L.  T.  69 ;  25  W.  B.  866. 

Applioation,  when  made.] — ^An  application  to 
postpone  the  hearing  of  a  cause  should  be  made 
before  the  case  comes  into  the  paper  for  the  day. 
Hodges  v.  Patrick,  22  W.  B.  390. 

Cause  standing  in  the  paper  of  the  day,  and 
being  about  to  come  on  to  be  heard  at  the  sittings, 
the  court,  nevertheless,  granted  a  motion  for 
transferring  it  to  a  future  day.  Boherts  v.  West, 
11  Price,  514. 


9- 


GONDUOT  OF  THB  CAUSE. 


Party  in  Person.] — ^A  party,  conducting  his 
own  cause  at  the  trial,  has  a  right  to  address  the 
jury  as  an  advocate,  without  waiving  his  right  to 
give  evidence  as  a  witness  in  his  own  behalf. 
Cohhett  V.  Hudson,  1  £1.  &  Bl.  11 ;  22  L.  J.,  Q.  B. 
11;  17  Jur.  488;  1  W.  B.  54. 

The  wife  of  a  plaintiff  has  no  right  to  appear 
and  conduct  the  cause  of  her  husband  at  nisi 
prius.  Cohbett  v.  Hudson,  15  Q.  B.  988  ;  14  Jur. 
982. 

A  party  appearing  in  person  must  examine  the 
witnesses  as  wcU  as  address  the  jury.  Shuttle^ 
worth  V.  Nicholson,  1  M.  &  Bob.  254. 

Counsel  can  only  be  heard  to  assist  him  on 
legal  objections,    fb. 

Where  a  party  conducts  his  own  case,  and 
examines  his  own  witnesses,  counsel  are  not 
allowed  to  argue  points  of  law  for  him.  Moscati 
V.  Lawson,  1  Ml  &  Bob.  454. 

Where  counsel  regularly  retained  appear  for 
the  plaintiff  in  a  penal  action,  and  claim  to  pro- 
ceeiit  the  plaintin  himself  cannot  appear  and 
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cbdm  to  be  nonsuited.  Markt  T.  JBefyamin,  2 
M.  &  Rob.  225. 

By  ConnieL] — ^Where  there  are  several  counsel 
the  leader  may,  in  his  discretion,  interpose  and 
take  the  examination  ont  of  the  hanos  of  his 
junior.    Doe  v.  Roe,  2  Gamp.  280  ;  11  B.  R.  711. 

Counsel  has  no  right  to  open  facts  which  he  is 
not  in  a  condition  to  prove.  Stevens  v.  Webb^ 
7  Car.  &  P.  60. 

If  one  of  two  plaintiffs  appears  in  person,  the 
other  cannot  be  heard  by  counsel ;  for  co-plain- 
tiffs cannot  sever,  nor  can  the  same  party  be 
heard  both  in  person  and  by  coimsel.  Newton  v. 
Riehetts,  2  Ph.  624 ;  16  L.  J.,  Ch.  372,  n. ;  12 
Jut.  106,  238. 

When  the  court  is  sitting  as  a  jury,  the  practice 
as  to  hearing  counsel  is  the  same  as  at  common 
law,  but,  on  points  of  law  occurring,  counsel  will 
be  heard  according  to  the  ordinary  practice  of 
the  court.  Daw  v.  Eley,  11  Jur.  (K.8.)  923  ;  14 
W.  R.  48. 

A  plaintiff  seeking  alternative  inconsistent 
relief  against  different  defendants  has  a  right  to 
have  the  first  alternative  tried  out.  In  such 
actions  counsel  for  the  second  defendant  may 
address  the  court  against  and  cross-examine  the 
witnesses  of  his  co-defendant.  ChUd  v.  Stenning, 
47  L.  J.,  Ch.  371  ;  7  Ch.  D.  413  ;  38  L.  T.  232 ; 
26  W.  R.  265. 

One  counsel  only  will  be  heard  on  each  side 
upon  the  trial  of  a  question  of  fact.  Conington 
V.  GUliatt,  45  L.  J.,  Ch.  273  ;  1  Ch.  D.  694 ;  34 
L.  T.  128  ;  24  W.  R.  269. 

Frodnetlon  of  Animal.] — If  in  an  action  for 
seizing  and  detaining  a  dog  the  defendant  refuses 
to  produce  the  dog  (under  notice)  during  the 
examination  of  the  plaintiff's  witnesses,  he  will 
not  be  allowed  to  produce  it  afterwards  for  the 
purpose  of  invalidating  the  testimony  of  those 
witnesses.    Lewis  v.  Hartley ,  7  Car.  &  P.  405. 

Objeotioni — Suffideney  of  Proof.] — ^The  defen- 
dant having  closed  his  evidence  in  support  of 
certain  items  in  a  particular  of  a  set-ofE,  and  the 
judge  having  begun  to  sum  up  to  the  jury : — 
Held,  that  it  was  too  late  for  the  plaintiff's 
counsel  to  object  to  the  sufficiency  or  proof  of 
one  of  such  items.  Abbott  v.  Parsons,  5  M.  &  P. 
521 ;  7  Ring.  563. 

Plaintiff  in  Contempt.] — A  defendant 

cannot  object  to  a  cause  being  heard  on  the 
ground  that  the  plaintiff  is  in  contempt.  Ricketts 
V.  Mornington,  7  Sim.  200 ;  4  L.  J.,  Ch.  21. 


When  taken.] — ^An  objection  on  a  point 


of  law  may  be  taken  at  any  time  before  verdict 
returned,  even  if  the  point  is  raised  during  the 
trial  and  the  counsel  of  the  objector  intimates 
that  he  does  not  rely  upon  it.  Martin  v.  O.  N. 
Ry.  (16  C.  B.  179)  distinguished.  Foundation  v, 
Keatinge,  Ir.  R.  9  C.  L.  278. 

If  one  party  at  a  trial  deliberately  elects  to 
fight  one  question  on  which  he  is  beaten,  he 
cannot  afterwards  on  an  appeal  raise  another 
question,  although  that  question  was  at  the  trial 
open  to  him  on  the  pleadings  and  on  the  evi- 
dence. Marti/n  v.  G.  N.  Ry.  (16  C.  B.  179) 
approved.    Browne  v.  Dunn,  6  R.  67 — H.  L.  (E.) 

An  objection  to  the  plaintiff's  title  not  noticed 
in  the  answer,  but  appearing  from  the  plain- 
tiff's own  evidence,  relied  on  at  the  hearing. 
O'Connell  v.  O'Callaghan,  7  Ir.  Eq.  R.  596. 


An  objection  on  account  of  the  insolvency  of 
the  next  friend  of  a  female  plaintiff,  cannot  be 
taken  at  the  hearing  of  the  cause,  although  the 
benefit  of  the  objection  has  been  claimed  by  the 
answer.  Monday  v.  Wagliam,  21  L.  J.,  Ch.  353 ; 
16  Jur.  787. 

Persons  having  Condnot  of  Caoss.] — See  supra, 
Pabties,  coL  118. 

Amiens  onrisB.] — ^As  amicus  curiso  any  person 
may  make  suggestions  to  the  court.  Tollemaehe 
V.  Tollemaehe,  30  L.  J.,  Mat.  115. 

h.  Right  of  Beg  inning. 

Party  on  whom   Burden  of  Proof  lieo.]^- 

Wherever,  from  the  state  of  the  record,  there 
is  anything  to  be  proved  by  the  plaintiff,  he  is 
entitled  to  begin.  Mereer  v.  Whall,  5  Q.  B.  447  ; 
14  L.  J.,  Q.  B.  267  ;  9  Jur.  676. 

The  rule  is  the  same  in  actions  of  tort.    Tb, 

The  test  to  determine  the  order  of  beginning 
is  to  consider  which  party  would  be  entitled  to 
the  verdict  supposing  no  evidence  given  on  either 
side  ;  as  the  ourden  of  proof  must  lie  on  his 
adversary.  Leete  v.  Oresham  Life  Insurance 
Society,  1 5  Jur.  1161.  S.  P.,  Belcher  v.  Mcintosh, 
8  Car.  &  P.  720. 

Where  the  affirmative  of  any  one  material 
issue  is  on  the  plaintiff,  and  he  undertakes  to 
give  evidence  upon  it,  he  is  entitled  to  begin. 
Rawlins  v.  Desborough,  2  M.  &  Rob.  328. 

In  an  action  for  work  and  labour,  the  defen- 
dant pleaded  that  the  "  promise  was  made  to  the 
plaintiff  and  S.,  and  not  to  the  plaintiff  alone." 
Replication,  that  the  promise  was  made  to  the 
plaintiff  alone,  and  not  to  the  plaintiff  and  S. : — 
Held,  that  the  plaintiff  ought  to  begin.  Davies 
v.  IJvans,  6  Car.  &  P.  619. 

By  a  life  policy  of  assurance  it  was  stipulated, 
that  it  should  be  void  if  anything  stated  by  the 
assured  in  his  declaration  to  the  Erectors  should 
be  untrue.  In  his  declaration  he  stated,  thai 
"he  was  at  that  time  in  good  health,  and  not 
afflicted  with  any  disorder,  nor  addicted  to  any 
habit  tending  to  shorten  life ;  that  he  had  not  at 
any  time  been  afflicted  with  insanity,  rupture, 
gout,  fits,  &c. ;  tiiat  he  had  not  had  any  spitting 
of  blood,  consumptive  symptoms,  asthma,  cough, 
or  other  affection  of  the  lungs  ;  and  that  A.  was 
at  that  time  his  usual  medical  attendant."  The 
plaintifb  averred  in  their  declaration  the  truth 
of  the  statement  of  the  assured.  The  first  five 
pleas  alleged,  that  the  declaration  of  the  assured 
was  untrue  in  this,  that  he  had  spitting  of  blood, 
consumptive  symptoms,  an  asthma  of  the  lungs, 
an  affection  of  the  liver,  and  a  cough  of  an 
inflammatory  and  dangerous  nature ;  sixthly, 
that  he  was  afflicted  with  a  disorder  tending  to 
shorten  life  ;  seventhly,  that  he  was  not  at  that 
time  in  good  health  ;  and,  eighthly,  that  he  had 
falsely  averred  that  A.  was  his  usual  medical 
attendant : — ^Held,  that  plaintiff  was  entitled  to 
begin  at  the  trial,  the  issue  on  the  seventh  plea 
being  upon  him ;  and,  semble,  that  the  issue  on 
the  other  pleas  also  lay  upon  him.  Cfeaeh  y» 
Ingall,  14  M.  &  W.  95  ;  15  L.  J.,  Ex.  37  ;  9  Jur. 
691.  S.  P.,  Craig  v.  Fenn,  Car.  &  M.  43  ;  Ashby 
V.  Bates,  15  M.  &  W.  589 ;  4  D.  &  L.  33  ;  15 
L.  J.,  Ex.  349. 

In  an  action  on  a  life  policy,  to  be  cancelled 
in  case  of  suicide,  by  rotum  of  the  premiums,  on 
a  plea  that  the  deceased  died  by  suicide,  and  that 
the  premiums  were  ready  to  be  returned,  the 
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defendant  is  entitled  to  begin,  the  onus  being 
upon  him  of  proving  that  the  death  was  by 
snicide.  Stomwnt  v.  Waterloo  lAfe  and  Ctuttalty 
Assurance  Co.,  1  F.  &  F.  22. 


AdxniMions  at  Trial.] — In  an  action  on 


a  bill  of  exchange  by  indorsee  against  acceptor, 
he  pleaded  pleas  denying  the  acceptance  and 
indorsement,  and  also  pleas  of  payment,  upon  all 
which  issue  was  joined.  The  defendant's  counsel, 
at  the  trial,  offered  to  admit  the  acceptance  and 
indorsement,  and  wished  to  begin : — Held,  that 
this  admission  of  all  the  facts,  the  proof  of  which 
was  on  the  plaintiff,  did  not  entitle  the  defen- 
dant to  begin.  PowH/ex  ▼.  Jolly,  9  Car.  &  P.  202. 
S.  P.,  Doe  d.  Warren  ▼.  Bray,  Moo.  &  M.  166. 

Where  Damagoi  are  the  Substantial  Object  of 
Suit.] — Where  it  can  be  collected  from  the 
pleadings  and  statements  of  counsel  that  sub- 
stai^tial  damages  are  the  object  of  an  action,  the 
plaintiff  has  the  right  to  begin,  though  all  the 
issues  are  on  the  defendant.  Hoggett  y.  Oxley, 
9  Gar.  &  P.  324  ;  2  M.  &  Bob.  251. 

The  plaintiff  is  entitled  to  begin,  where  dam- 
ages of  an  unascertain^  amount  are  the  object 
of  the  action,  though  the  affirmative  of  the  issues 
on  the  record  is  with  the  defendant.  Carter  y. 
Janes,  1  M.  t  Bob.  281.  S.  P.,  Doe  d.  Worcester 
(Trustees')  v.  Rowlands,  9  Car.  k,  P.  7S4  ;  5  Jur. 
177.  But  see  Wootton  y.  Barton,  1  M.  &  Bob. 
618  ;  Lewis  v.  Wdls,  7  Car.  &  P.  221  ;  Beeve  v. 
UnderhUl,  6  Car.  &  P.  773  ;  Cdoper  y.  Wakley, 
3  Car.  &  P.  474  ;  Moo.  &  M.  248. 

Where  the  substantial  question  to  be  tried  is 
the  existence  of  a  custom  affirmed  by  the  defen- 
dant, he  is  entitled  to  begin,  although  the  plain- 
tiff*s  counsel  alleges  that  he  seeks  to  recoyer  real 
damages.    Bastard  y.  Smith,  2  M.  &  Bob.  129. 

Where  real  damages  are  not  the  object  of  the 
action,  the  party  on  whom  the  affirmative  issues 
lie  is  entitled  to  begin.  Burrell  y.  Nicholson,  1 
M.  &  Bob.  304  ;  6  Car.  &  P.  202. 

Aocord  and  Satii&etioB.] — ^In  an  action  for 
negligence,  the  only  plea  being  accord  and  satis- 
faction, the  plaintiff  is  entitled  to  begin.  Pirn  v. 
Eastern  Counties  By.,  2  F.  &  F.  133. 

Actions  on  Bills,  Votes,  and  Cheques.] — If  in 
an  action  on  bills  of  exchange,  with  a  count  upon 
an  account  stated,  the  defendant  pleads  payment 
to  the  counts  on  the  bills,  and  non  assumpsit  to 
the  account  stated: — Held,  that  the  defendant 
is  entitled  to  begin,  unless  the  plaintiff*s  counsel 
has  evidence  to  give  on  the  count  upon  an 
account  stated.  Smart  v.  Bayner,  6  Car.  &  P.  721 . 

In  an  action  on  a  bill  of  exchauge  by  indorsee 
against  acceptor  ;  the  only  plea  was  that  the  bill 
had  been  altered  after  acceptance  : — Held,  that 
the  defendant's  counsel  had  the  right  to  begin, 
and  that,  upon  his  calling  for  the  bill,  the  plain- 
tiff's counsel  ought  to  produce  it  without  notice. 
Barker  v.  Malcolm,  7  Car.  k  P.  101. 

A  party  gave  a  cheque  for  the  amount  of  a 
deposit  on  a  sale  by  auction,  which  sale  was  void. 
In  an  action  on  the  cheque,  he  pleaded  that  there 
was  no  consideration  for  the  cheque,  and  the 
plaintiff  replied  that  there  was  consideration  : — 
Held,  that  the  defendant  must  begin.  Mills  v. 
Oddy,  6  Car.  &  P.  728. 

A  declaration  stated  that  the  defendant  drew 
his  cheque  on  W.  &  Co.,  and  delivered  it  to  L., 
who  transferred  it  to  the  plaintiff.  The  defen- 
dant pleaded,  first,  that  the  cheque  was  given  to 


L.  as  the  nominal  value  of  counters  to  play  at  an 
unlawful  game,  as  L.  knew,  and  that  before  the 
plaintiff  took  the  cheque  he  had  notice  of  the 
premises  ;  and  second,  a  similar  plea,  in  which, 
instead  of  an  averment  of  notice,  it  was  averred 
that  the  plaintiff  gave  no  value  for  the  cheque. 
Beplication,  denying  the  notice,  and  stating  that 
the  plaintiff  gave  a  good  consideration  for  the 
cheque  : — Held,  that  the  defendant  must  begin. 
Bingham  v.  Stanley,  9  Car.  &  P.  374. 

In  an  action  for  goods  sold,  the  defendant 
pleaded  as  to  all  but  171Z.  7s.  6d.  non  assumpsit, 
and  as  to  that  sum,  that  he  gave  the  plaintiff  a 
bill  of  exchange  for  that  amount,  which  was  not 
due  at  the  time  the  action  was  brought.  This 
was  denied  by  the  replication,  and  by  the  par- 
ticulars the  demand  was  limited  to  171Z.  7s.  6ai: — 
Held,  that  the  defendant  was  entitled  to  begin. 
Mge  V.  Biliary,  3  Car.  &  K.  43. 

In  an  action  by  indorsee  against  maker  of  a 
promissory  note,  he  pleaded  tluit  the  note  was  in 
the  hand  of  Y.,  and  that  while  it  was  so,  the 
claim  of  V .  on  it  was,  by  an  order,  referred  to  an 
arbitrator,  and  that,  before  any  award  was  made, 
the  note  was,  in  violation  of  good  faith,  delivered 
to  the  plaintiff ;  and  that  he,  at  the  time  he  took 
the  note,  had  knowledge  of  all  the  premises. 
Beplication,  that  he  had  not  any  knowledge  of 
the  premises  : — ^Held,  that  the  aefendant  must 
begin,  as  the  plaintiff^s  knowledge  of  the  other 
facts  was  an  essential  part  of  ihe  defence. 
SmUh  v.  MarHn,  Car.  &  M.  58  ;  9  M.  A;  W.  304  ; 
1  D.  (N.S.)  418  ;  11  L.  J.,  Ex.  129. 

Actions  for  Breach  of  Promise  to  Xarrj.] — 
To  an  action  for  breach  of  promise  of  marriage, 
the  defendant  did  not  plead  the  general  issue, 
but  only  that  the  plaintiff,  after  the  promise, 
conducted  herself  in  a  lewd,  unchaste,  and 
improper  manner  : — Held,  that  the  plaintiff  had 
the  right  to  begin.  Harrison  v.  Gould,  8  Car.  & 
P.  580. 

If  the  defendant  pleads  that,  before  any  breach 
of  the  promise,  the  parties  mutually  agreed  to 
exonerate  each  other  from  their  promises,  and 
this  is  denied  by  the  replication,  the  defendant 
is  entitled  to  begin.  Stanton  v.  Paton^  1  Car. 
&  K.  148. 

Actions  for  Broach  of  other  Contracts.] — ^A 
declaration  stated  that  the  defendant  agreed  to 
build  houses  according  to  a  specification.  Breach, 
that  he  did  not  build  according  to  the  specifica- 
tion. Plea,  that  the  defendant  did  build  accord- 
ing to  the  specification  : — ^Held,  that  the  plaintiff 
must  begin,  and  prove  that  the  defendant  had 
not  built  according  to  the  specification.  Smith 
v.  Davies,  7  Car.  &  P.  307. 

To  a  declaration  on  an  agreement  for  not 
repairing  premises  in  a  reasonable  time,  the 
defendant  pleaded  that  he  did  repair  within  a 
reasonable  time  : — ^Held,  that  the  plaintiff  should 
begin,  for  if  no  evidence  was  offered  on  either 
side,  the  defendant  would  succeed.  Belcher  v. 
M'Intosh,  8  Car.  &  P.  720. 

To  an  action  to  recover  damages  for  the  non- 
performance of  several  contracts,  by  which  the 
defendant  undertook  to  deliver  divers  quantities 
of  spelter  within  specified  times,  he  pleaded, 
first,  that  the  plaintiff  induced  him  to  enter  into 
the  contracts  by  fraud,  covin,  and  misrepre- 
sentation ;  and  secondly,  that  he  would  have 
delivered  the  spelter  within  the  time  specified, 
but  was  hindered  from  doing  so  by  the  fraud  of 
the  plaintiff : — ^Held,  that  the  defendant  had  the 
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right  to  begin.  Sieinkdler  v.  Newton,  9  Gar.  & 
P.  313. 

In  an  action  on  the  warranty  of  ahorse,  where 
the  plaintiff  in  his  declaration  averred  that  the 
horse  was  not  sound,  and  the  defendant  only 
pleaded  that  it  was,  upon  which  plea  issue  was 
]oined  : — ^Held,  that  the  plaintiff  nad  the  right 
to  begin.  Osbom  v.  IT^omjwm,  9  Gar.  k,  P.  337  ; 
2  M.  &  Bob.  254. 

In  an  action  for  wrongfully  dismissing  a 
teacher  in  a  school  before  the  expiration  of  the 
year  for  which  he  was  engaged,  the  defendant 
pleaded  only  a  plea  justifying  the  dismissal,  upon 
which  iasue  was  taken : — Hdd,  that  the  defen- 
dant was  entitled  to  begin.  Sdrtiett  v.  Johngon, 
9  Gar.  &  P.  206. 

Aetlons  on  Bonds.] — In  an  action  on  a  bond, 
the  only  plea  being  solvit  ad  diem,  the  execution 
of  the  bond  is  admitted,  and  it  being  an  affirma- 
tiye  issue,  the  defendant  must  begin.  Sandford 
▼.  ffviU,  1  Gar.  &  P.  118. 

In  an  action  on  a  bond,  the  conditions  not 
being  set  out  in  the  declaration,  and  the  making 
of  it  being  admitted  by  the  pleas,  which  were  in 
confession  and  avoidance,  but  breaches  being 
suggested  and  admitted  by  the  defendant's 
attorney  before  trial,  the  admission  not  being 
accepted  at  the  trial,  the  plaintiff  is  entitled  to 
begin.    Brooki  t.  ClarJie,  4  F.  &  F.  484. 

Aotions  on  Coyenaati.] — Iz^  actions  on  cove- 
nants, where  the  affirmative  of  the  issues  is  on 
the  defendant  he  is  entitled  to  begin,  though 
the  damages  are  unascertained.  Wootton  v. 
Barton,  1  M.  &  Rob.  518.  S.  P.,  Lewis  v.  Wells, 
7  Car.  &  P.  221. 

Where  the  breach  was,  that  the  defendant  did 
not  repair,  but  suffered  the  premises  to  be 
ruinous.  Plea,  that  he  did  repair,  and  did  not 
suffer  the  premises  to  become  ruinous : — Held, 
that  the  plaintiff  must  begin.  Soward  v.  Leg- 
gaU,  7  Gar.  &  P.  613. 

In  an  action  to  recover  damages  for  the  non- 
performance of  an  agreement  under  seal,  if  the 
defendant  pleads  only  that  the  deed  was  obtained 
by  fraud  and  covin,  the  affirmative  of  the  issue 
being  upon  him,  his  counsel  has  a  right  to  begin 
although  the  damages  are  uncertain,  and  evidence 
is  requisite  to  guide  the  jury  in  forming  their 
estimate  of  them.  Meeve  v.  U7td&rhiUy  6  Gar.  &, 
P.  773. 

In  actions  in  form  ex  contractu  the  plaintiff 
is  entitled  to  begin,  if  the  substantial  question  is 
the  assessment  of  damages,  though  the  affirmative 
of  the  issue  is  on  the  defendant.  Doe  d.  Wor- 
eester  (^Trustees)  v.  Bawlands,  9  Gar.  &  P.  734  ; 
6  Jur.  177. 

Therefore,  in  an  action  on  an  indenture  of 
lease,  suggesting  breaches,  that  the  defendant 
did  not  use  and  occupy  the  premises  demised  in 
a  good  and  proper  manner,  and  did  not  well  and 
si&ciently  repair  the  same  *,  pleas  that  he  did 
use  and  occupy  the  premises  in  a  good  and  proper 
manner,  and  did  well  and  sufficiently  repair  the 
same : — Held,  that  the  plaintiff  was  entitled  to 
begin.   Ih, 

In  an  action  on  a  covenant  for  repayment  of 
money,  the  only  plea  being  that  the  d^  was  a 
mortgage  deed,  given  to  secure  money  lost  by 
gambling,  if  the  defendant  admits  the  amount  of 
claim,  he  is  entitled  to  begin,  even  although  the 
clnira,  in  a  technical  view,  is  partly  for  liquidated 
damages.  Hill  v.  Fox,  1  F.  &  F.  136.  S.  P., 
Over  bury  v.  Mvggridge,  1  F.  &F.  137,  n. 


Aotions  for  Deftunation.] — ^In  libel,  when  there 
is  no  general  issue,  but  a  justification  is  pleaded 
as  to  part,  and  judgment  is  suffered  by  default 
as  to  the  residue,  the  plaintiff  is  entitled  to 
begin.     Wood  v.  Prvngle,  1  M.  &  Rob.  277. 

If  a  defendant  pleads  a  justification,  without 
pleading  the  general  issue,  and  the  affirmative  of 
the  issue  is  on  him,  he  is  entitled  to  begin,  and 
the  plaintiff  has  not,  in  such  case,  a  right  to 
begin  with  a  view  of  proving  the  amount  of 
his  damages.  Cooper  v.  WaMey,  3  Gar.  &  P.  474 ; 
M.&M.  248. 

In  ^oetment.] — In  ejectment  by  the  heir-at- 
law,  the  defendant  is  not  entitled  to  begin  by 
admitting  the  heirship  and  seisin  of  the  ancestor, 
unless  defeated  by  a  conveyance  made  by  the 
ancestor,  under  which  the  defendant  claims. 
Doe  d.  Tucker  Y.  Thicker,  M.  &  M.  536. 

To  entitle  the  defenduit  to  begin,  the  plain- 
tiff's whole  primft  facie  case  must  be  admitted. 
lb. 

Where  a  plaintiff  claims  as  heir-at-law,  and 
the  defendant  as  devisee,  if  the  heirship  is 
admitted,  the  defendant  is  entitled  to  begin, 
though  the  plaintiff  professes  to  set  up  an  out- 
standing title  as  to  part  of  the  property.  Doe 
d.  SmUh  V.  Smart,  1  M.  &  Rob.  476. 

Where  each  party  claimed  as  heir-at-law,  and 
the  real  question  was  as  to  the  legitimacy  of  the 
defendant,  who  was  clearly  heir  if  legitimate,  he 
proposed  to  admit  that,  unless  he  was  legitimate, 
the  lessor  of  the  plaintiff  was  the  heir-at-law  : — 
Held,  that  this  admission  did  not  give  him  the 
right  of  b^inning.  Dite  d.  Warren  v.  Bray, 
M.  &  M.  166. 

In  ejectment  by  lessors,  claiming  under  several 
descents  from  a  particular  ancestor,  when  the 
defendant  admits  all  the  descents  except  the 
first,  and  claims  under  a  will  of  this  ancestor,  the 
defendant  is  entitled  to  begin.  Doe  d.  Wolloiton 
V.  Barnes,  1 M.  &  Rob.  386. 

The  plaintiff  claimed  as  devisee  under  a  will 
of  S.  At  the  trial  the  defendant  admitted  the 
seisin  of  S.  and  the  due  execution  of  that  will, 
and  that  the  plaintiff  was  prim&  facie  entitled 
under  it,  and  proposed  to  set  up  a  subsequent 
will,  revoking  the  first  wilL  The  defendant  was 
permitted  to  begin : — ^Held,  that  the  plaintiff 
should  have  been  permitted  to  begin.  Doe  d. 
Bather  v.  Brayne,  6  G.  B.  655  ;  17  L.  J.,  G.  P.  127. 
In  ejectment  by  heir  against  devisee,  he  admit- 
ting the  heirship  begins.  Martin  v.  Johnston, 
1  F.  &  F.  122.  S.  P.,  Sutton  v.  Sadler,  3  G.  B. 
(N.8.)  87. 

Aotions  for  Trespass.]  —  In  trespass  with  a 
plea  of  liberum  tenementum,  and  no  general 
issue,  the  defendant  is  entitled  to  begin.  Pearson 
V.  a^les,  IM.  &Rob.  206. 

Where  there  are  special  pleas  of  justification, 
but  no  plea  of  the  general  issue,  the  defendant 
is  entitled  to  begin,  although  the  declaration 
alleges  special  damage.  Msh  v.  Travers,  3  Gar. 
k  P.  578. 

In  an  action  for  assault  and  battery,  and  a 

Slea  of  justification  only,  and  issue  thereon,  the 
efendant's  counsel  has  a  right  to  begin,  the 
affirmative  of  the  issue  being  on  him.  Bedell 
V.  Russell,  R.  &  M.  293 ;  27  R.  R.  749. 

To  an  action  for  breaking  and  entering  the 
plaintiffs  close  the  defendant  pleaded  not  guilty 
as  to  the  force,  and  justified  as  to  the  residue 
under  a  public  right  of  way  : — ^Held,  that  there 
being  in  fact  but  one  issue,  the  affirmative  of 
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which  lay  on,  the  defendant,  his  ooTmsel  was 
entitled  to  begin.  Jeutkson  y.  Seskethy  2  Stark. 
518.   S.  P.,  ffodgeg  t.  Bolder,  3  Gamp.  366. 

In  an  action  for  taking  goods,  where  the 
affirmatiye  of  the  issues  is  on  the  defendant,  and 
there  is  no  allegation  of  special  damage,  the 
defendant  has  the  right  to  begin.  Aston  y. 
Perhet,  9  Car.  &  P.  231. 

To  a  declaration  for  a  trespass,  the  defendant 
pleaded  a  justification,  setting  up  an  affirmatiye 
right  in  himself,  which  right  the  replication 
trayersed.  The  plaintiffs  counsel  claimed  the 
right  to  begin.  The  judge  asked  whether  he 
would  undertake  to  proceed  for  substantial 
damages,  and,  on  his  declining  so  to  undertake, 
allowed  the  defendant  to  begin  : — Held,  correct. 
Chapman  y.  Ratosan^  8  Q.  B.  673 ;  15  L.  J., 
Q,  B.  225  ;  10  Jur.  287. 

In  IiBuei.] — In  an  issue  under  the  Inter- 
pleader Act,  the  plaintiff  ayerred  in  the  declara- 
tion that  certain  goods  were  not  the  property  of 
the  plaintiffs  or  either  of  them.  Plea,  that  the 
goods  were  the  property  of  the  plaintifb,  or  one 
of  them : — Held,  that'  the  defendant  had  the 
right  to  begin.    Hudsan  y.  Brown,  8  Car.  &  P.  774. 

On  an  issue  from  the  Court  of  Chancery  to  try 
whether  A.  was  at  a  certain  time  of  sound  mind, 
the  plaintiff  affirming  the  soundness  is  entitled 
to  begin.    Frank  y.  Franks  2  M.  &  Rob.  314. 

And  on  the  trial  of  an  issue  as  to  the  yalidity 
of  a  deyise  is  entitled  to  begin.  JSandley  y. 
Staeey,  1  F.  &  F.  253. 

To  rererse  Outlawry.] — If  a  plaintiff,  in  a  writ 
of  error  to  reverse  an  outlawry,  has  assigned  as 
error  that  he  was  beyond  sea  when  the  exigent 
was  awarded,  and  the  defendant  in  error  pleads, 
*<  that  he  left  the  realm  of  his  fraud  and  coyin, 
and  to  defeat  him  of  his  just  debt,  and  for  the 
purpose  of  ayoiding  the  outlawry ;  '*  and  on  this 
plea  issue  is  taken ;  at  the  trial  the  defendant 
in  error  begins.  Byron  y.  Wagttaffe,  2  Car.  & 
P.  125  ;  8  D.  &  B.  208 ;  5  B.  &  C.  314  ;  B.  &  M. 
329. 

FalM  Betum  to  Xandamui.] — To  a  mandamus 
to  a  rector  to  restore  a  parish  clerk,  the  rector 
returned,  that  the  clerk  was  guilty  of  acts  of 
Intoxication,  and  therefore  he  dismissed  him. 
The  clerk  brought  an  action  for  a  false  return, 
and  in  his  declaration  recited  the  return  and 
negatiyed  the  allegations  contained  in  it.  The 
rector  by  his  plea  repeated  the  charges  contained 
in  the  return: — Hdd,  that  the  defendant  had 
the  right  to  b^gin.  Bowles  y.  Neale^  7  Car.  &  P. 
262. 

Order  to  admit  Case.  1— The  plaintiff*s  counsel 
has  a  right  to  begin  and  state  the  facts,  although 
by  a  rule  of  court  the  defendant  is  under  obliga- 
tion to  admit  the  plaintiff^s  case.  Tkwaites  y. 
Sainehury,  5  Car.  &  P.  69. 

If  a  court  of  equity  directs  an  action  of  troyer 
to  be  brought,  and  orders  that  the  defendant 
shall  admit  the  finding  and  conyersion  of  the 
goods,  this  does  not  giye  tibe  defendant  the  right 
to  b^;in.  TurbervUle  y.  Patrick,  4  Car.  &  P. 
667. 

On  FlAM  of  Payment,  8et-ofl;  and  Biseharge.] 
— In  an  action  on  a  promissory  note,  the  defen- 
dant pleaded  seyeral  pleas  as  to  part,  the  proof 
of  which  lay  on  him,  and  also  payment  of  money 
into  court  as  to  the  residue,  to  which  the  plain- 
tiff replied  damages  ultra : — Held,  that  he  was 


entitled  to  begin.  Booth  y.  Millne,  4  D.  ft  L.  52  ; 
15  M.  &  W.  669  ;  16  L.  J.,  Ex.  354, 

A  declaration  was  for  goods  sold,  and  on  an 
account  stated;  the  particulars  were  for  a 
balance ;  but  in  the  particulars  no  credits  were 
giyen  or  dates  specified.  The  defendant  pieced 
payment : — Held,  that  he  must  begin.  Birt  y. 
Leigh,  1  Car.  &  E.  611.  S.  P.,  Biehardion  y. 
Fell,  4  D.  P.  C.  10. 

A  defendant  pleaded  as  to  20/.  payment,  and 
as  to  the  residue  a  set-off : — Held,  that  the 
defendant  must  begin.  CoxJiead  y.  Huish,  7  Car. 
&  P.  63. 

If  a  defendant  pleads  his  discharge  under  the 
Insolyent  Debtors  Act,  and  no  other  plea,  and 
the  plaintiff  denies  the  plea,  the  defendant  must 
begin.    Lambert  y.  Hall,  9  Car.  &  P.  506. 

On  Pleas  of  Coverture.] — Where  to  an  action 
for  goods    sold  and  delivered    the   defendant 

E leads  coyerture,  if  the  plaintiff  elects  to  begin, 
e  must  go  into  the  whole  case  relating  to  the 
coyerture ;  but  if  the  defendant  admits  the 
whole  debt  to  be  due  on  which  the  action  is 
founded,  she  is  entitled  to  b^n.  Laeon  y. 
Higgins,  3  Stark.  178 ;  25  B.  B.  779.  And  sec 
Pentonv.  Lee,  2  Bos.  k,  P.  831 ;  5  B.  B.  614. 

In  an  action  on  a  promissory  note,  in  which 
the  defendant  pleads  coyerture,  and  the  plaintiff 
takes  issue  on  that  plea,  the  defendant  has  the 
right  to  begin,  although,  as  the  note  did  nut 
bear  interest  on  the  face  of  it,  the  plaintiff 
claimed  interest  in  the  shape  of  damages. 
Catinan  y.  Farmer,  2  Car.  &  K.  746  ;  3  Ex.  698. 
S.  P.,  Woodgate  y.  Potts,  2  Car.  &  K.  457. 

On  Hew  Assignmenta.] — In  trespass  to  land, 
the  defendant  pleaded  not  guilty,  and  a  right  of 
way.  The  plaintiff  replied  de  injurift  to  the  plea 
of  the  right  of  way,  and  newly  assigned  that 
the  trespasses  were  committed  on  other  and 
different  occasions  than  that  in  the  plea  men- 
tioned. The  defendant  pleaded  to  tiie  new 
assignment  payment  of  money  into  court,  and 
by  this  plea  relinquished  and  abandoned  so 
much  of  the  general  issue  '*as  trayerses  or 
denies,  or  can  be  deemed  or  construed  to  trayerso 
or  deny,  the  trespasses  newly  assigned  or  any  part 
thereof."  Beplication  to  this  plea,  accepting 
the  sum  paid  into  court  "in  full  satisfaction 
and  discharge  of  the  several  trespasses  newly 
assigned"  : — Held,  that,  as  the  plea  of  not  guilty 
was  not  entirely  withdrawn,  the  plaintiff  had 
the  right  to  begin ;  and  that  if  the  defendant 
wished  to  begin,  he  should  have  taken  out  a 
summons  to  withdraw  the  general  issue  entirely 
from  the  record.    Price  y.  &iaward.  Car.  &  M.  23. 

Arguing  as  to  Bight  to  begin.] — Only  one 
counsel  on  each  side  is  to  be  heard  on  the  right 
to  begin,  and  the  counsel  for  the  defendant  has 
the  right  to  reply.  Bawlins  y.  Beshorough,  2 
M.  &  Bob.  70. 

Mifdirectlon  as  to  Bight  to  begin.]— When 
injury  has  resulted  from  an  erroneous  decision 
of  a  judge  relatiye  to  the  order  of  beginning,  the 
court  will,  in  its  discretion,  grant  a  new  triaL 
Oeach  y.  IngaU,  14  M.  &  W.  95 ;  15  L.  J.,  Ex. 
37;  9  Jur.  691.  8.  P.,  HieUman  y.  jFVrm«, 
3  M.  &  W.  505. 

The  court  will  not  set  aside  a  verdict  on  the 
ground  that  a  wrong  party  was  allowed  to  begin 
at  the  trial  unless  it  is  manifest  that  some 
injustice  or  injur}'  has  resulted  from  the  error. 
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Edwardi  y.  Matthews,  4  D.  &  L.  721  ;  16  L.  J., 
Ex.  291.  S.  P.,  Doe  d.  Bather  v.  Brayne,  5  C.  B. 
655  ;  17  L.  J.,  C.  P.  127. 

A  new  trial  will  not  be  granted  because  a 
judge  has  wrongly  ruled  as  to  which  party  must 
begin,  unless  such  ruling  did  clear  and  manifest 
injustice.  Bradford  v.  Freeman^  5  Ex.  734  ;  20 
L.  J.,  Ex.  36 ;  14  Jur.  987.  S.  P.,  Booth  ▼. 
Millfu,  4  D.  &  L.  52  ;  15  M.  k  W.  669  ;  15  L.  J., 
Ex.  354. 


i.  ADDBESsnra  Jttby  and  Coubt. 

&tf  B.  S.  C,  1883,  Ord.  XXXVI.  r.  36. 

Vnmber  of  ConnseL] — One  counsel  only  will 
be  heard  on  each  side  upon  the  trial  of  a  ques- 
tion of  fact.  Ortdngton  v.  Gilliatt,  45  L.  J.,  Gh. 
273 ;  1  Oh.  D.  694 ;  34  L.  T.  123 ;  24  W.  R. 
269. 

On  the  argument  of  a  case  in  the  Court  of 
Appeal  two  counsel  will  be  heard  on  either  side. 
Sneeiby  v.  Lancashire  and  Tttrkshire  My.,  45 
L.  J.,  Q.  B.  1  ;  1  Q.  B.  D.  42~C.  A.  S.  P.,  Robb 
V.  Qmnor,  Ir.  R.  9  Eq.  373. 

So  in  a  divisional  court  of  appeal,  If  the  case 
is  of  sufficient  magnitude.  Ze  Blanch  Y.Beuter's 
Telegraph  Co,,  34  L.  T.  691. 

As  a  rule  the  court  will  hear  only  one  counsel 
on  each  side  upon  appeals  from  inferior  courts. 
Hawes  v.  Peake,  33  L.  T.  818  ;  24  W.  R. 
407. 

Upon  the  argument  of  a  special  case  only  one 
counsel  is  heanl  on  each  side,  except  when  the 
case  is  stated  upon  an  order  of  sessions,  when  it 
is  brought  before  the  court  upon  an  order  nisi  to 
quash,  and  there  all  the  counsel  instructed  on 
both  sides  may  be  heard.  Spurling  v.  Bantoft, 
60  L.  J.,  Q.  B.  745  ;  [1891]  2  Q.  B.  384  ;  65  L.  T. 
584  ;  40  W.  B.  157  ;  17  Ck)X,  C.  0.  372  ;  56  J.  P. 
132. 

There  is  no  rule  that  only  one  counsel  on  each 
side  shall  be  heard  in  long  vacation  causes. 
Senry  t.  O.  N,  By.,  3  Jur.  (N.8.)  1117. 

gumming  up.] — The  right  of  the  party  who 
begins  to  sum  up  the  evidence  at  the  trial  is 
confined  to  the  case  where  the  judge  holds  that 
there  is  evidence  to  go  to  the  jury.  Hodges  v. 
Ancrum,  11  Ex.  214  ;  24  L.  J.,  Ex.  257  ;  1  Jur. 
(N.S.)  547  ;  3  W.  R.  518. 

In  actions  with  witnesses  the  practice  in 
MaJins's,  V.-C,  court  was  for  the  leading  counsel 
for  the  plaintiff  to  open  the  case  and  put  in 
evidence,  and  then  for  the  leading  counsel  or 
junior  to  sum  up  the  evidence,  but  so  that  only 
one  counsel  shall  be  heard  after  the  evidence  is 
put  in.  The  same  rule  is  to  apply  as  to  the 
defendant's  case.  Metzler  v.  Wood^  47  L.  J.,  Oh. 
139  ;  37  L.  T.  528;  26  W.  R.  125. 

Vo  Intentioii  to  addneo  Evidenee.] — A  counsel 
who  has  not  announced  his  intention  to  adduce 
evidence,  in  consequence  of  which  the  party  who 
began  sums  up  his  case,  cannot  be  permitted 
afterwards  to  alter  his  mind  and  adduce  evidence. 
Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25  L.  J.,  Ex.  227 ; 
2  Jur.  (N.8.)  497. 

Third  Party.] — ^Where,  on  the  trial  of  an  issue 
out  of  chancery,  it  is  ordered  that  a  third  party 
should  attend  the  trial,  the  counsel  for  such  party 
will  not  be  permitted  to  call  witnesses,  nor  to 
address  the  jury.  WriglU  v.  Wright,  7  Bing. 
459,  n. ;  5  M.  &  P.  319,  n. ;  4  Car.  &  P.  389. 


Counsel  for  a  trustee  of  property  for  the 
separate  use  of  a  married  woman,  who  appears- 
by  counsel,  cannot  be  heard.  Crawford  v. 
O'Sullivan,  2  Con.  &  L.  410. 

AddroM — CoBtenta  of.] — In  an  action  for  a 
conspiracy,  the  defendants  pleaded  the  general 
issue,  and  a  plea  of  justification,  which  plea  was 
demurred  to,  and  held  bad  by  the  court,  who 
gave  judgment  on  it  for  the  plaintiff,  and  the 
award  of  the  venire  was  as  well  to  try  the  issue 
joined  ^'  as  to  inquire  what  damages  the  plaintiff 
had  sustained  on  occasion  of  the  premises  whereof 
the  court  hath  given  judgment  for  the  plaintiff  : '' 
— Held,  that  the  defendants'  counsel,  in  addressing 
the  jury,  had  a  right  to  refer  to  the  allegations 
contained  in  the  plea,  and  to  conmient  upon 
them.  Gregory  v.  Brunstcich  {Dvkc),  1  Car.  &  K» 
24  ;  1  D.  &  L.  803 ;  13  L.  J.,  C.  P.  34  ;  8  Jur. 
148. 

Sareral  DefiBiidaati.] — It  is  in  the  discretion  of 
the  judge  to  say  in  wnat  order  the  counsel  for 
different  defendants,  having  different  interests, 
shall  cross-examine  and  address  the  jury.  Fletcher 
V.  Crosbie,  2  M.  &  Rob.  417. 

The  order  of  seniority  is  not  imperative.    Jb. 

Where  several  defendants  appear  by  separate 
attorneys  and  have  separate  counsel,  if  they  are 
in  the  same  interest,  only  one  counsel  can  be 
heard  to  address  the  jury,  and  the  witnesses  are 
to  be  examined  by  one  counsel  on  the  part  of  all 
the  defendants,  in  the  same  manner  as  if  the 
defence  was  joint.  Chippendale  v.  Masson, 
4  Camp.  174.  S.  P.,  Mason  y.  Ditehboume, 
1  M.  &  Rob.  462,  n. 

In  ejectment,  where  the  defendants  defend  in 
the  same  right,  but  by  different  counsel,  only  one 
counsel  can  address  the  jury.  Doe  d.  Sbgg  v. 
Tindal,  3  Car.  &  P.  565 ;  M.  &  M.  314. 

In  trover,  where  two  defendants  defend  by  the 
same  attorney,  and  in  the  same  interest,  but  one 
appears  by  counsel  and  the  other  in  person,  the 
counsel  only  is  entitled  to  address  the  jury  ;  but 
both  he  and  the  defendant  appearing  in  person 
may  cro6S*examine  witnesses.  Perrin  v.  TiusJter, 
M.  &  M.  391  ;  4  Car.  &  P.  70. 

The  order  in  which  the  speeches  of  counsel  on 
the  trial  of  an  action  with  witnesses  are  to  be 
made  prescribed.  Kino  v.  Rudkin,  6  Ch.  D. 
160  ;  38  L.  T.  461. 

Where  two  defendants  appear  by  different 
attorneys  and  counsel,  and  have  pleaded  sepa- 
rately the  general  issue,  and  several  special  pleas 
verbatim  the  same,  the  issues  on  each  set  of 
pleas  being  exactly  the  same,  the  judge  will 
only  allow  one  counsel  to  address  the  jury  for 
the  defendants.  Sparkes  v.  Barrett,  8  Car.  &  P. 
442. 

Where  several  defendants  appear  by  different 
attorneys  and  counsel,  the  latter  are  entitled  to 
cross-examine  the  witnesses,  and  address  the  jury 
separately.  Ridgeway  v.  Philip,  1  C,  M.  &  R. 
415  ;  3  D.  P.  0. 154  ;  5  Tyr.  131 ;  4  L.  J.,  Ex.  14. 

y.  Right  op  Reply. 

Oponing  Faeti  for  Defenoo— Vo  WitnoiMO.]— 
Where  the  counsel  for  the  defendant  opens  facts 
to  the  jury,  and  caUs  no  witnesses  to  prove  them, 
it  is  in  the  discretion  of  the  judge  to  allow  the 
plaintiff's  counsel  to  reply.  Crerer  v.  Sodo^ 
M.  &  M.  86. 

Where  counsel  for  a  defendant  opens  facts  to 
the  jury,  but  does  not  go  into  any  evidence,  the 
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connsel  for  the  plaintiff  has  not  an  absolute 
right  to  reply,  but  it  is  in  the  discretion  of  the 
judge  ;  the  object  of  allowing  a  reply  in  such  a 
case  beins:  that  injustice  should  not  be  done  by 
facts  being  improperly  opened  when  the  defen- 
dimt's  counsel  has  no  intention  of  proving  them. 
MaUh  y.  BrowHy  2  Car.  &  E.  219. 

Legal  Objection.]— Where  a  defendant  relies 
upon  a  legal  objection,  and  calls  evidence  to 
support  it,  the  plaintiffs  counsel  having  answered 
the  objection,  the  defendant  is  entitled  to  be 
heard  on  the  law  in  reply.  Arden  v.  Tuoker^  1 
M.  &  Bob.  191. 

Citing  Case.] — ^If  counsel  for  a  defendant,  in 
his  address  to  the  jury,  cites  a  case,  but  calls  no 
witness,  the  plaintiffs  counsel  has  a  right  to 
observe  on  the  case  cited.  Power  v.  Barham^ 
7  Car.  &  P.  366. 

General  Beply.] — ^A  defendant  is  entitled  to 
the  general  reply  where  the  plaintiff,  claiming 
by  descent,  proves  his  pedigree  and  stops,  and 
the  defendant  sets  up  a  new  case  in  his  defence, 
which  is  answered  by  evidence  on  the  part  of  the 
plaintiff.  OoodtiUe  d.  Bevett  v.  Braham^  4  Term 
kep.  497. 

Where,  in  an  action  between  subjects,  the 
crown  interfered  pro  interesse  suo,  and  under- 
took the  defence  of  the  cause,  and  witnesses  were 
called  on  both  sides,  the  plaintiff  was  allowed 
the  general  reply.  Bowe  y.  Brewbon^  3  M.  &  By. 
305  ;  8  B.  &:  C.  737. 

The  crown  has,  in  aU  cases  in  the  Exchequer, 
a  right  to  a  genial  reply.  Buckingham  {Duke) 
y.  Inland  Bevewue  Cammiuionen,  2  L.,  M.  &  P. 
311. 

%,  Duty  akd  Powebs  of  Judgb. 

DirectioB  to  Jury.] — ^When  there  is  a  case 
tried  before  a  judge  sitting  with  a  jury,  and 
there  arises  any  question  of  law  mixed  up  with 
the  facts,  the  duty  of  a  judge  is  to  give  a  direc- 
tion upon  the  law  to  the  jury  so  far  as  to  make 
them  understand  the  law  as  bearing  upon  the 
facts.  Farther  than  that  it  is  not  necessary 
for  him  to  go.  Prudential  Assurance  Co,  v. 
Edmonds,  2  App.  Cas.  487— H.  L.  (E.) 

Whether  Eyidenoe  to  go  to  Jury.] — The  ques- 
tion  in  all  actions  against  infants  for  necessaries 
is  one  of  mixed  law  and  fact,  the  preliminary 
question  being  (as  in  all  other  cases)  whether 
there  is  any  evidence  on  which  the  jury  could 
properly  find  for  the  party  on  whom  the  onus  of 
proof  lies.  The  jud|;e  (who  must  be  supposed  to 
know  as  well  as  a  juiy  can  know  witnout  evi- 
dence what  is  the  usual  and  normal  state  of 
things,  and  whether  any  particular  article  is  of 
such  a  description  that  it  may  be  a  necessary 
under  such  usual  state  of  things)  must  deter- 
mine, first,  whether  the  case  is  such  as  to  cast  on 
the  plaintiff  the  onus  of  proving  that  the  articles 
in  question  are  necessaries,  and  then  whether  there 
is  any  sufficient  evidence  for  the  jury  to  satisfy 
that  onus ;  and  if  there  is  not,  he  ought  to  direct 
a  nonsuit.  Byder  v.  Womhioell,  38  L.  J.,  Ex.  8 ; 
L.  B.  4  Ex.  32 ;  19  L.  T.  491  ;  17  W.  B.  167— 
Ex.  Ch.  S.  P.,  Ferrand  v.  Bingley  Local  Board, 
66  J.  P.  277— C.  A. 

A  nonsuit  is  proper,  although  there  may  be 
evidence  to  go  to  the  jury,  if  the  proof  is  such 
that  the  jury  could  not  reasonably  give  a  verdict 


for  the  plaintiff.  Hiddle  v.  National  Fire  Insur- 
ance Co.  of  New  Zealand,  65  L.  J.,  P.  C.  24  ; 
[1896]  A.  C.  372  ;  74  L.  T.  204— P.  C. 

The  modem  rule  as  to  a  nonsuit  is  that  in 
every  case  before  the  evidence  is  left  to  the  jury 
there  is  a  preliminary  question  for  the  judge,  not 
whether  there  is  literally  no  evidence,  but  whether 
there  is  any  upon  which  a  jury  can  properly  find  a 
verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed.    Otblin  v.  McMullen, 

5  Moore,  P.  C.  (N.s.)  434 ;  38  L.  J.,  P.  C.  26 ; 
L.  B.  2  P.  C.  317  ;  21  L.  T.  214  ;  17  W.  B.  446. 

If  there  is  any  evidence  to  support  any  count 
in  a  declaration,  the  judge  will  not  nonsuit. 
Harmnn  v.  Johnson,  3  Car.  &  E.  272. 

When  a  plaintiff  has  closed  his  evidence,  and 
the  judge  is  of  opinion  that  there  is  no  case  to  go 
to  the  jury,  he  ought  to  direct  accordingly,  giving 
leave,  if  necessary,  for  the  plaintiff  to  move  to 
enter  a  verdict  in  his  favour.  But  it  is  erroneous 
under  such  circumstances  to  take  a  formal  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him  should  the 
court  (to  whom  power  is  reserved  to  draw  infer- 
ences of  fact)  be  of  opinion  that  on  the  facts  the 
verdict  ought  to  be  so  entered.  Daniel  v.  Metro- 
politan By.,  40  L.  J.,  C.  P.  121 ;  L.  B.  6  H.  L. 
45  ;  24  L.  T.  816 ;  20  W.  B.  37. 

Voniuit  on  PlaintiiFi  Opening.] — ^A  judge  has 
no  power  to  nonsuit  a  plaintiff  on  the  opening 
statement  of  his  counsel  without  his  consent. 
Fletcher  v.  X.  4-  N  W.  By.,  61  L.  J.,  Q.  B.  24 ; 
[1892]  1  Q.  B.  122  ;  65  L.  T.  605  ;  40  W.  B.  182 
— C.  A.    See  Edger  v.  Kiuipp,  5  Man.  &  G.  763  ; 

6  Bcott  (N.R.)  707  ;  1  D.  &  L.  73  ;  7  Jur.  683. 

VoBsnit  where  Felony  diicloiedj — ^When  at  a 
trial  for  a  civil  injury  a  plaintiff  proves  facts 
which  may  amount  to  a  felony,  it  is  nevertheless 
not  the  duty  of  the  judge  to  nonsuit  the  plaintiff 
or  to  direct  the  jury  that  if  they  find  that  a  felony 
has  been  committed  by  the  defendant  they  must 
find  against  the  plaintiff.  Wells  v.  Abrahams, 
41  L.  J.,  Q.  B.  306  ;  L.  B.  7  Q.  B.  664  ;  26  L.  T. 
326  ;  20  W.  B.  659. 

In  an  action  by  a  woman  for  assault,  it 
appeared  from  her  evidence  that  the  assault 
amounted  to  a  rape.  The  judge  stated  that  he 
should  direct  a  veixiict  for  the  defendant,  on  the 
ground  either  that  a  rape  had  been  committed 
for  which  he  had  not  b^  prosecuted,  or  that  if 
the  plaintiff  had  consented  no  assault  had  been 
committed.  The  plaintiff  thereupon  elected  to 
be  nonsuited  : — Hdd,  that  the  nonsuit  was  right. 
Wellock  V.  Constantine,  2  H.  &  C.  146  ;  32  L.  J., 
Ex.  285  ;  9  Jur.  (N.8.)  232  ;  7  L.  T.  751.  Cp. 
Cases  sub  tit  Cbiminal  Law  (Felont). 

Time  for  Vonfnit.] — ^A  nonsuit  may  be  directed 
even  after  the  defendant  has  entered  on  his  case, 
and  evidence  given  by  the  latter  may  be  used  for 
the  purpose  of  a  nonsuit.  Otblin  v.  McMullen, 
supra. 

Onni  on  Defendant.] — ^When  at  the  trial 

the  issue  was  on  the  defendant,  who  accordingly 
began,  the  plaintiff,  at  the  end  of  the  defendant's 
case,  claimed  a  verdict  on  the  ground  that  there 
was  not  evidence  to  support  the  issue  for  the 
defendant.  The  judge  refused  to  direct  a  verdict, 
but  gave  the  plaintiff  leave  to  move  to  enter  one. 
The  plaintiff  then  adduced  evidence ;  and  on  the 
evidence  which  followed,  the  issue  for  the  defen- 
dant was  proved  : — ^Held,  that  the  plaintiff  was 
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not  entitled  to  enter  a  verdict,  on  the  ground  that 
there  was  no  proof  for  the  defendant  at  the  close 
-of  his  original  case.  Allen  v.  Oaryj  7  £1.  tc  Bl. 
463 ;  3  Jnr.  (N.8.)  1146. 

Order  in  whieh  Caniei  taken.] — Every  cause  in 
the  list  of  the  day  should  be  considered  b^  the 
parties  as  the  first  cause,  it  being  within  the  juris- 
•diction  of  the  presiding  judge  to  take  the  causes 
in  any  order  he  may  think  most  convenient. 
Cffttam  V.  BanJts,  1  B.  0.  Bep.  302  ;  11  Jur.  148. 
See  Fourdrifder  v.  Bradbury,  3  B.  &  Aid.  328. 


Defendant  when  PlaintiiPi  Caie  hai 
ikiled.] — It  is  not  the  duty  of  a  judge  of  first 
instance  when  the  pkuntifTs  case  has  broken 
•down  to  hear  the  defendants  case  merely  in  order 
to  put  the  defendant  in  a  better  position  before 
the  Court  of  Appeal.  Hammerton  v.  Honey,  24 
W.  R.  603. 

Hote  of  Arrangement.] — ^A  judge's  note  is  con- 
•clusive  evidence  of  an  arrangement  at  nisi  prius. 
Bikher  v.  Beexton,  29  L.  J.,  Ex.  121. 

Sxplaining  Finding.] — ^When  by  agreement 
the  jury  was  discharged,  and  the  cause  sub- 
mitted to  the  decision  of  the  judge  : — Held,  that 
on  a  motion  for  a  new  trial  or  to  take  a  verdict 
for  the  plaintiff  it  was  competent  for  the  judge 
to  explain  to  the  court  the  reasons  and  precise 
meaning  of  his  finding.  Chattertan  v.  Cate,  47 
L.  J.,  C.  P.  545  ;  3  App.  Cas.  483  ;  38  L.  T.  397  ; 
26  W.  R.  498— H.  L.  (E.) 

'    Biaoharging  Jnry.] — See  infra,  coL  481. 

Evidence  and  WitneMet.] — See  Evidence. 

Advancing  or  Postponing  Hearing.]  —  See 
«upra,  cols.  454  et  seq. 

Z.  The  Jury. 

1.  In  OlvU  Oa«es. 

a.  Ejrcmptlont. 

By  7  WilL  4  &  1  Vict.  c.  34,  s.  12,  any  officer 
in  the  service  of  the  Post-office  is  exempt  from 
serving  on  juries.  Atkineon,  Ex  parte,  10  Bing. 
399  ;  4  M.  &  Scott,  160  ;  2  D.  P.  C.  773  ;  3  L.  J., 
C.  P.  162. 

The  exemptions  in  the  schedule  to  the  Juries 
Act,  1870,  apply  to  jurors  summoned  to  serve 
upon  coroners*  inquests.  Re^.  v.  Button  or 
BtOton,  In  re,  61  L.  J.,  Q.  B.  190  ;  [1892]  1  Q.  B. 
486  ;  66  L.  T.  324  ;   40  W.  R.  270  ;   56  J.  P.  455. 

b.  Jury  Ziete. 

Signing.]— A  churchwarden,  whose  year  of 
office  has  expired,  continues  in  office  where  his 
successor  has  been  elected,  but  has  not  been 
sworn,  nor  has  made  the  substituted  declaration, 
nor  has  done  any  act  which  would  make  him 
churchwarden  de  facto ;  and  such  church- 
warden is  therefore  bound  to  sign  the  jury  lists 
under  7  G^.  4,  c.  50,  ss.  8,  9,  and  is  liable  to 
|>enalties  under  s.  45  for  not  having  done  so. 
Bray  v.  Som4fr,  2  B.  &  S.  374  ;  31  L.  J.,  M.  C. 
135 ;  8  Jur.  (N.8.)  716 ;  6  L.  T.  49 ;  10  W.  R. 
354. 

Improper  Listf.] — The  6  Geo.  4.c.  50,  s.  46, 
imposes  penalties  upon  the  sheri^  or  under- 
sheriff  for  an  improper  insertion  or  omission  of 
names  from  the  special  jury  list.    In  an  action 


for  such  penalties,  the  declaration  describing  the 
defendant  as  being  the  acting  under-sheriff,  it 
was  proved  that  he  was  the  person  who,  in  the 
county,  acted  as  under-sheriff  so  far  as  receiving 
writs,  making  returns,  and  appearing  in  public  ; 
but  that  a  Mr.  T.  was  the  appointed  under-sheriff, 
pursuant  to  3  &  4  WilL  4,  c.  90,  s.  5.  The  defen- 
dant on  one  occasion  signed  his  name  as  under- 
sheriff,  although  he  stated,  at  the  same  time, 
that  he  was  not  the  under-sheriff,  but  that 
Mr.  T.  was,  and  in  an  affidavit  had  stated 
himself  to  be  the  acting  under-sheriff : — Held, 
that  there  was  no  evidence  of  the  defendant's 
liability,  and  that  the  plaintiff  was  properly 
nonsuited.  Willianie  ▼.  Tfutnuu,  7  D.  &  L.  177 ; 
4  Ex.  479  ;  19  L.  J.,  Ex.  50. 

Coitf — Making  out  Jnry  lists.] — ^A  poor-law 
auditor  was  disallowed  from  overseers*  accounts 
4«.  6^.  charged  to  the  poor-rates  for  fees  paid  to 
a  justices'  clerk  for  notices  and  oath  upon  verifi- 
cation of  the  jury  lists.  These  fees  were  allowed 
in  the  table  of  justices'  clerks'  fees  sanctioned 
for  the  county  by  the  Home  Secretary  under 
11  &  12  Vict.  c.  43,  s.  30  :— Held,  that  the  over- 
seers' duties  in  respect  of  the  jury  lists  under 
6  Geo.  4,  c.  50,  and  25  &  26  Vict.  c.  107,  were 
concluded  upon  the  production  at  petty  sessions ; 
that  these  fees  for  the  subsequent  verification 
were  not  costs  properly  incurred  by  the  officers 
of  the  parish  in  preparing  and  collecting  the 
lists  undei-  7  &  8  Vict.  c.  101,  s.  60 ;  that  the 
justices'  clerk  was  not  entitled  to  demand  this 
amount;  and  that  the  disallowance  was  right. 
Reg.  V.  Haelingfield,  43  L.  J.,  Q.  B.  38  ;  L.  R.  9 
Q.  B.  203 ;  29  L.  T.  801  ;  22  W.  R.  260. 

c.  SpeoiaX  Jury. 

i.  How  Obtained. 

See  Common  Law  Procedure  Act,  1852,  sa.  109, 
110,  and  R.  8.  C,  1883,  Ord.  XXXVI.  r.  7. 

Before  Common  Law  Prooodnre  Act.] — ^Where 
a  defendant  cannot,  without  special  application 
to  a  judge,  have  a  rule  for  a  special  jury  before 
issue  joined,  although  being  under  terms  to  take 
short  notice  of  trial,  he  would  not,  if  he  waited 
till  joinder,  be  in  time  to  move  for  the  special 
jury  a  sufficient  number  of  days  before  triaL 
Sayer  v.  Bucroix,  9  Q.  B.  800 ;  16  L.  J.,  Q.  B. 
120. 

The  court  has  no  power  to  grant  a  rule  for  a 
special  jury  before  issue  joined,  even  where,  in 
consequence  of  the  defendant's  being  under 
terms  to  t«kke  short  notice  of  the  trial,  he  would 
not,  if  he  waited  till  joinder,  be  in  time  to  move 
for  a  special  jury  a  sufficient  number  of  days 
before  the  trial.  Breseer  v.  Norman,  6  C.  B. 
(N.S.)  427  ;  5  Jur.  (K.8.)  1083. 

The  subject's  right  to  try  a  case  by  a  special 
jury  is  not  affected  by  any  suggestion  of  the 
attorney-general  or  solicitor-general,  without 
affidavit  that  the  crown  is  interested  in  the 
defendfuit's  estate,  though  that  suggestion  would 
be  sufficient  to  obtain  a  trial  at  bar.  Bunn  v. 
Cux,  16  M.  &  W.  439. 

A  defendant,  upon  certain  terms  favourable  to 
the  plaintiff,  was  allowed  to  have  a  special  jury 
after  the  cause  had  stood  for  trial  by  a  common 
jury  during  a  whole  sittings  and  had  been  twice 
postponed  at  the  instance  of  the  defendant. 
TJbome  V.  Londonderry  (^Marquii),  8  Bing.  26  ; 
1  M.  &  Scott,  62  ;  1  L.  J.,  C.  P.  46. 
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Diioretioa  of  Judge.] — The  ustinl  rule  having 
been  obtained  for  a  special  jury  by  the  defen- 
dant, a  jndfire  at  chambers,  upon  the  statement  of 
the  plaintiff's  attorney,  without  affidavit,  ordered 
a  special  jury  to  be  struck  next  day.  The  court 
refused  to  set  aside  that  order  as  being  irregular. 
Joseph  V.  Perry,  3  D.  P.  0.  699. 

A  judge  having  refused  to  grant  a  special  jury 
at  the  instance  of  the  defendant,  though  there 
had  been  no  laches  on  his  part,  the  court,  in  the 
absence  of  special  grounds  for  so  doing,  declined 
to  interfere  with  his  discretion.  Smith  v.  London 
and  St.  A'atharine  Dock  Co.,  L.  R.  2  C.  P.  630. 

By  whom  •nxnmoned.] — Before  15  &  16  Vict. 
c  76,  s.  113,  when  a  special  jury  had  been  moved 
for  by  a  defendant,  and  struck  and  reduce<l,  the 
plaintiff  must  have  summoned  the  special  jury, 
if  they  were  not  summoned  by  the  defendant. 
Montague  v.  Smith,  17  Q.  B.  688  ;  21  L.  J.,  Q.  B. 
73. 

Temu.] — ^In  a  scire  facias  by  the  trustees  of  a 
banking  company,  they  having  obtained  a  rule 
for  a  special  jury,  the  court  made  them  under- 
take to  strike  out  of  the  list  any  who  might  be 
shareholders  in  the  company.  JCsdaiU  v.  Lund, 
12  M.  &  W.  734  ;  1  D.  &  L.  990;  13  L.  J.,  Ex. 
191 ;  8  Jur.  385. 


ii.  Summoning  and  Non-attendance. 

BherUPt  Feet.] — A  sheriff  is  not  entitled  to 
fees  from  the  party  giving  notloe  that  a  cause  is 
to  be  tried  by  specif  juiy,  although  the  altera- 
tion of  the  system  as  to  special  juries  has 
deprived  the  sheriff  of  the  fees  by  which  he 
formerly  was  remunerated  by  the  party  for  sum- 
moning* the  special  jurors.  Bennett  v.  Thompson, 
6  El.  &  Bl.  683  ;  2  Jur.  (N.8.)  613  ;  4  W.  R.  614. 

Bribery  as  to  Summoning.] — A  summoning 
officer  was  fined  200/.  for  receiving  money  to 
excuse  persons  from  serving  on  juries,  and  for 
too  often  summoning  those  who  refused  to  pay. 
Bex  V.  WhUaher,  Cowp.  752. 

By  whom  summoned  when  Sheriff  interested.] 

— ^Where,  in  a  special  jury  case,  upon  a  challenge 
to  the  array  for  unindifferency  in  the  sheriff,  the 
jury  panel  was  quashed  : — Held,  that  the  proper 
course  to  obtain  a  trial  of  the  cause  was  to 
direet  new  jury  process  to  the  coroner  of  the 
county  at  the  instance  of  the  prosecutor,  but 
not  without  applying  to  the  court  specially  for 
that  purpose.  Bex  v.  Dolby,  1  D.  &  R.  145, 311 ; 
2  B.  &  C.  104  ;  24  R.  B.  645,  647. 

Trial  by  Common  Jury.] — Before  15  &;  16  Vict. 
c.  76,  8.  113,  a  defendant  obtained  a  rule  for  a 
special  jui-y,  which  was  struck  and  reduced,  but 
the  jurors  were  not  summoned.  Neither  the 
defendant  nor  the  jurors  appearing  when  the 
cause  was  called  on,  it  was  tried  as  an  unde- 
fended cause  by  a  common  jury : — Held,  that  the 
trial  was  irregular.  Haldane  v.  Beauclerk, 
6  D.  &  L.  642 ;  3  Ex.  658  ;  18  L.  J.,  Ex.  227 ; 
13  Jur.  326. 

And  when  a  cause  was  entered  as  a  special 
jury  cause,  but  was  taken  in  the  defendant's 
absence  and  tried  by  a  common  jury  as  an  unde- 
fended cause,  the  court  set  aside  the  trial  and 
Terdict  with  costs.  Hague  y.  HaU,  6  Man.  &  G. 
693  ;  6  Scott  (K.B.)  706. 


"Where  a  common  jury  panel  was  returned 
together  with  a  special  jury  panel,  and  no 
special  juryman  appearing,  the  cause  was  tried 
by  a  common  jury,  the  trial  was  set  aside,  jffolt 
T.  Mcddowcroft,  4  M.  &  S.  467. 

Whei-e  a  defendant  obtains  a  rule  for  a  special 
jury  (in  a  town  cause),  but  omits  to  give  notice 
to  the  sheriff  that  the  cause  is  to  be  tried  by  a 
special  jury,  in  the  absence  of  a  special  jury  the- 
caase  may  be  tried  by  a  common  jury.  Cowley- 
V.  Knowlee,  16  C.  B.  (N.s.)  107. 

Fining  for  Kon-attendanoe.] — See  infra,  ooL 
479. 


iii.  Effect  of  Delay. 

Before  15  k  16  Vict.  c.  76,  s.  Ill,  when  a  rule 
for  a  special  jury  (obtained  in  due  time)  had 
been  obtained  for  delay,  the  proper  application^ 
to  the  court  was  for  a  rule  to  shew  cause  why 
the  cause  should  not  be  tried  by  a  special  jury,, 
in  its  order,  at  the  sitting  for  which  the  notice- 
was  given,  if  the  defendant  should  then  haveone- 
in  attendance,  and,  in  default  thereof,  then  that 
the  cause  be  tried  by  a  common  jury.  Gray  v. 
Knight,  16  C.  B.  143. 

The  court  will  discharge  a  rule  for  a  special 
jury  where  it  has  not  been  duly  acted  on,  and 
appears  to  have  been  obtained  for  the  purpose 
of  delay.  Stanbury  v.  Gillett,  9  Bing.  319;. 
2  M.  &  Scott,  397. 

Or  that  the  defendant  has  no  real  defence.. 
Bull  y.  Pinhue,  5  Scott,  617 ;  2  Jur.  266. 

If  a  defendant,  for  the  purpose  of  delay, 
obtains  a  rule  for  a  special  jury,  the  court  Willi 
permit  him  to  have  it  tried  by  such  jury,  but 
will  compel  him  to  try  it  in  its  order,  pursuant 
to  the  notice  of  trial,  although  on  a  day  whem 
the  usual  practice  is  not  to  take  special  juries. 
Bueh  V.  Pring,  9  D.  P.  C.  188. 

Where  a  defendant  has  admitted  his  liability 
as  acceptor  of  a  bill,  but  obtained  a  rule  for  a 
special  jury,  the  court  will  order  the  cause  to  be- 
tried  in  its  ordinary  course  if  it  does  not  oome- 
on  at  the  special  jury  sittings.  De  Vere  v. 
Wickers,  11  Jur.  543. 

Where  after  notice  of  trial  the  defendant 
obtained  a  rule  for  a  special  jury  for  the  purpose* 
of  delay,  and  nominated  but  did  not  reduce  the- 
special  jury,  the  court  refused  a  rule  nisi  to  dis- 
charge the  rule  for  a  special  jury.  WJiite  v.. 
Eastern  Union  By.,  11  C.  B.  875  ;  .21  L.  J.,  C.  P. 
112. 

Where  a  cause  was  set  down  for  trial  at  the* 
first  sittings  in  term,  and  a  special  jury  rule  was 
obtained  by  the  defendant  for  the  purpose  of 
delay,  the  court  granted  a  rule  calling  on  him  to- 
shew  cause,  on  the  third  day  before  the  sittings, 
why  the  special  jury  rule  should  not  be  set  aside 
on  that  day,  unless  he  had  previously  nominated^ 
the  jury.    Decanage  v.  Borthwich,  2  L.,  M.  &  P. 
277. 

iv.  Striking  a  Special  Jury. 

Mode  of  Striking.]— In  striking  a  special  jur}', 
the  coroner  is  not  tx>und  to  take  the  jurors  as 
they  occur  upon  the  sheriff's  book,  but  is  to* 
make  a  selection  ;  and  where  he  had  made  suclv 
selection  impartially,  the  court  refused  to  cancel 
the  list  of  persons  so  selected.  Bex  v.  Wooler 
1  B.  &  Aid.  193  ;  18  R.  B.  460. 

Where  a  plaintiff  moved  to  set  aside  a  special 
jury  panel,  on  the  ground  that  twenty-six  of  the- 
persons  named  therein  were  retail  tradesmen,, 
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and  therefore  not  entitled  to  the  addition  of 
esquires,  the  court  refused  to  interfere,  as  the 
affidavit  did  not  negative  the  qualification  of  the 
jurors  excepted  to.  Fairman  v.  Jcfl»,  1  Chit.  85  ; 
1  D.  &  R.  252 ;  5  B.  &  Aid.  642 ;  24  B.  B.  514. 

It  is  no  ground  of  error  either  in  fact  or  in  law 
that  the  whole  of  the  special  jurors  struck  were 
not  summoned,  or.  that  the  special  jury  panel 
was  called  over  and  a  tales  prayed  before  10  a.m., 
the  time  for  which  the  special  jurors  were  sum- 
moned, it  not  being  competent  to  the  party  to 
aver  anything  that  is  inconsistent  with  the 
record.  Irtoin  v.  6V<?y,  19  C.  B.  (N.8.)  686  ;  34 
L.  J.,C.  P.  313;  11  Jur.  (N.S.)  860;  12  L.  T. 
847;  13  W.  B.  1043.  Affirmed,  1  H.  &  B. 
25  ;  36  L.  J.,  C.  P.  43  ;  L.  B.  1  C.  P.  171  ; 
12  Jur.  (N.8.)  193 ;  13  L.  T.  409  ;  14  W.  B. 
208— Ex.  Ch.  and  in  Dom.  Proc  36  L.  J., 
C.  P.  148  ;  L.  B.  2  H.  L.  20 ;  16  L.  T.  74 ;  15 
W.  B.  593. 

T.  Default  of  Jurors. 

Talei.] — ^In  a  special  jury  cause,  the  plaintiff 
may  have  a  tales  without  the  consent  of  the 
defendant.     Oatliffv.  Bourne,  2  M.  A:  Bob.  100. 

A  rule  had  been  granted  for  a  trial  at  bar,  on 
the  6th  December,  1847,  by  a  special  jury  of  the 
county  of  Middlesex.  On  the  day  appointed  for 
trial  only  ten  of  the  persons  on  the  special  jury 
panel  appearing,  the  cause  was  adjourned  until 
the  next  day,  when  only  eleven  appeared,  and 
the  cause  remained  untried  for  want  of  a  jury. 
The  plaintiff  then  moved  for  a  writ  of  octo  vel 
•deoem  tales.  The  court  granted  the  rule.  Bwron 
V.  JDenman,  1  Ex.  769  ;  12  Jur.  82. 

On  the  trial  of  an  action  to  recover  a  penalty 
for  bribery,  alleged  to  have  been  committed  at 
the  election  of  members  of  parliament  for  a 
borough,  which  was  to  be  tried  by  a  special  jury, 
the  attorney  on  each  side  had  given  to  the 
Associate  a  list  of  the  names  of  certain  common 
jurors  whom  he  did  not  wish  to  be  called  if  a 
tales  was  prayed,  with  the  omission  of  which 
jurors  and  those  who  did  not  appear,  there  were 
not  sufficient  common  jurors  to  make  up  a  full 
jury  when  a  tales  had  been  prayed  : — Held,  that 
the  case  should  not  stand  over,  but  that  all  the 
•common  jurors  should  be  called  over  in  the  usual 
way,  and  that  no  challenge  could  be  allowed 
except  for  cause.  Marsh  v.  Coppock,  9  Car.  A:  P. 
480. 

If  an  issue  is  directed  b^  the  Court  of  Chancery, 
to  be  tried  by  a  special  jury,  and  a  full  special 
jury  does  not  attend,  quaere  whether  either 
party  is  entitled  to  pray  a  tales  without  the 
consent  of  the  other  party.  Wood  v.  Thomp$on, 
Car.  &  M.  171  ;  6  Jur.  708. 

If,  after  a  special  jury  has  been  struck,  the 
cause  goes  off  for  default  of  jurors,  no  new  jury 
can  be  struck,  but  the  cause  must  be  tried  by  the 
jury  first  appointed.  JUx  v.  Perry,  6  Term  Bep. 
463.    8.  P.,  Bex  v.  Franhlitt,  6  Term  Bep.  464,  n. 


yI.  Costs — Certificate. 

In  wliat  Cases  Jud^  may  grant.] — ^A  defen- 
dant, who  applied  for  a  special  jury,  was  not 
entitled  to  tne  costs  of  that  jury  where  the 
judge  who  tried  the  cause  nonsuited  the  plaintiff 
on  his  opening.  Wood  v.  Oritnwood,  10  B.  &  C. 
689. 

To  an  action  of  trespass,  in  which  the  declara- 
tion contained  five  counts,  the  defendant  pleaded 
not  guilty  and  not  possessed,  upon  which  issues 


were  joined ;  the  plaintiff  obtained  a  rule  for  a 
special  jury.  The  defendant  b^ore  the  trial 
withdrew  the  pleas  to  the  two  last  counts,  and 
suffered  judgment  by  default  upon  them.  The 
cause  was  tried  by  a  special  jury,  and  the  plain- 
tiff obtained  a  verdict  upon  the  general  issue, 
but  the  defendant  on  the  plea  of  not  possessed 
to  the  three  first  counts ;  and  the  damages  were 
assessed  at  40«.  on  the  other  counts.  The  judge 
certified  for  a  special  jury : — Held,  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the 
special  jury.  Walters  v.  HotoelU,  8  Ex.  244  ;  22 
L.  J.,  Ex.  96  ;  1  W.  B.  56. 

But  by  3  &  4  WilL  4,  c.  42,  s.  85,  theprovifion. 
of  the  6  Geo,  4,  e.  50,  and  everything  therein 
contained,  is  to  apply  to  eases  in  which  the 
plaintiff  shall  he  nontnited,  as  well  as  to  cases 
in  which  a  verdict  shall  pass  a-gainst  him. 

The  24  Geo.  2,  c.  18,  s.  1,  did  not  extend  to  a 
case  where  the  record  was  withdrawn.  Clements 
v.  Oeorge,  11  Moore,  510 ;  4  L.  J.  (o.s.)  C.  P.  192. 

When  Judge  mnst  eertifjr.] — An  indictment 
removed  into  K.  B.  by  the  defendant,  and  made  a 
special  jury  cause  by  the  prosecutor,  came  on  to 
be  tried,  and  was  immediately  referred.  The  order 
of  reference  stated,  that,  if  the  arbitrator  should 
be  of  opinion  that  the  defendant  was  guilty  and 
the  prosecator  entitled  to  costs,  the  defendant 
agre^  to  pay  the  costs.  The  arbitrator  did  so 
find : — Held,  that  the  prosecutor  could  not 
recover  the  costs  of  the  special  jury,  since  the 
judge  had  not  certified  for  those  costs,  and  the 
order  of  reference  did  not  expressly  give  a  power 
of  doing  so  to  the  arbitrator.  Bex  v.  Moate,  3 
B.  &  Ad.  237  ;  1  L.  J.,  K.  B.  78. 

In  an  action  for  infringement  of  a  patent,  the 
plaintiff  after  giving  notice  of  trial  abandoned 
the  action.  The  defendant  had  obtained  a  rule 
for  a  special  jury : — Held,  that  he  was  not 
entitled  to  the  costs  of  the  rule  for  a  special  jury, 
inasmuch  as  the  6  Geo.  4,  c.  50,  s.  34,  makes  the 
certificate  of  the  judge  universally  a  condition 
to  entitle  the  party  to  those  costs.  Greaves  v. 
Eastern  Counties  By.,  1  El.  &  El.  961  ;  28  L.  J., 
Q.  B.  290  ;  5  Jur.  rN.8.)  733  ;  7  W.  B.  463. 

Where  a  special  jury  is  summoned  on  the 
defendant*8  process,  the  plaintiff,  if  he  succeeds, 
is  entitled  to  the  costs  of  it,  without  a  certificate 
from  the  judge.  Jones  v.  Tobin,  6  Scott,  440  ; 
4  Bing.  (W.C.)  123  ;  6  D.  P.  C.  251. 

When  Judge  will  eertiiy.] — If  a  case  is  not 

gone  into,  the  judge  will  not  certify  that  it  was 
a  fit  cause  to  be  tried  by  a  special  jury  merely 
because  the  declaration  is  for  penalties  to  a  very 
large  amount,  and  because  persons  of  consider- 
able rank  are  called  upon  their  subpoenas.  Orme 
V.  Croekford,  1  Car.  &  P.  637  ;  27  B.  B.  719. 

Where  a  case  turned  solely  on  a  question  of 
law,  and  there  was  no  fact  in  dispute  between 
the  parties,  the  judge  refused  to  certify  for  a 
special  jury.  Wemys  v.  Oreenwoody  2  Car.  &  P. 
483. 

Under  6  &  6  WilL  4,  c.  50,  s.  98,  the  court 
before  whom  an  indictment  for  the  non-repair 
of  a  highway  is  tried  may  certify  for  the  costs 
of  a  special  jury.  Beg,  v.  Pembridge,  3  G.  &  D. 
603  ;  3  Q.  B.  901 ;  12  L.  J.,  Q.  B.  47. 

The  judge  who  tries  a  criminal  proceeding  may 
certify  for  the  costs  of  a  special  jury  under  6 
Geo.  4,  c.  50,  ss.  30,  34.    lb. 

In  an  action  for  caUs,  there  was  a  plea  that  the 
calls  were  made  for  the  purpose  of  raising  capital 
for  an  illegal  amalgamation,  and  the  defendant 
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not  appearing,  the  judge  certified  for  a  special 
jury,  as  the  plea  might  have  raised  difficult  ques- 
tions of  fact,  fit  for  a  special  jury  to  try.  London 
Sank  of  Scotland  v.  Marshall,  4  F.  A:  F.  1046. 

But  where,  to  a  similar  action,  the  plea  was 
-only  never  indebted,  a  certificate  for  a  special 
Jury  was  refused.  Humher  Iron  Co,  y.  Jonet^  4 
F.  &  F.  1047. 

When  Gertifleate  miut  be  giyen.] — ^The  words 
in  6  Geo.  4,  c.  50,  s.  34,  that  the  party  who 
-applies  for  a  special  jury  shall  pay  the  costs  occa- 
sioned by  it.  unless  the  judge  before  whom  the 
eause  is  tried  "  shall,  immediately  after  the  ver- 
•dict,  certify  that  the  cause  was  a  proper  one  to 
be  tried  by  a  special  jury,"  must  be  understood 
to  mean  thiat  the  judge  may  give  the  certificate 
either  at  the  conclusion  of  the  trial,  or  within  a 
reasonable  time  after  it.  CJirigtie  v.  Richard' 
.ton,  2  D.  (K.8.)  503  ;  10  M.  &  W.  688  ;  12  L.  J., 
fix.  86  ;  6  Jur.  1069. 

The  judge  cannot  certify  for  the  costs  of  a 
special  jury  on  the  day  after  the  trial  Waggett 
V.  ShaWy  3  Camp.  316. 

At  the  trial  of  a  probate  action  in  January, 
1890,  the  plaintiff  obtained  a  verdict  on  every 
issue,  including  that  of  forgery.  The  judge  had 
left  the  building  at  the  time  the  verdict  was 
given,  and  the  following  morning,  upon  the 
application  of  the  plaintiffs  counsel,  he  gave 
judgment  in  accordance  with  the  findings  of  the 
jury,  but  counsel  omitted  to  ask  for  a  certificate 
for  a  special  juiy.  Upon  application,  in  April, 
1890,  for  the  certificate  : — Held,  that  the  appli- 
cation must  be  refused.  Webster  v.  Applcton,  62 
L.  T.  704. 

If  the  application  is  made  on  a  day  subse- 
quent to  the   trial  it  is  too  late.    Dillon  v. 

^'./f^«y,  Ir.  R-  6  Eq.  363. 

Where  a  judge,  during  the  absence  of  the  jury 
to  consider  their  verdict,  intimated  his  intention 
of  certifying  for  a  special  jury,  but,  in  conse- 
quence of  the  delivery  of  the  verdict  taking  place 
while  the  judge  was  engaged  with  another  cause, 
his  signature  to  the  indorsement  made  by  the 
oflicer  of  the  court  was  not  then  applied  for,  and 
was  supplied  some  weeks  afterwards : — Held, 
that  this  was  not  a  "  certifying  under  the  judge's 
hand  immediately  after  the  verdict."  Grace  v. 
Clinch,  3  a.  &  D.  591 ;  4  Q.  B.  606 ;  12  L.  J., 
Q.  B.  273  ;  7  Jur.  576. 

At  the  trial  of  a  cause  in  March,  the  jury 
returned  a  verdict  for  the  defendant,  and  the 
judge,  on  application  to  him,  stated  his  intention 
to  certify  for  a  special  jury,  but  did  not  indorse 
on  the  record  a  certificate  for  that  purpose.  In 
Easter  term  a  rule  was  obtained  for  a  new  trial, 
and  in  the  next  term  the  verdict  was  changed  to 
a  nonsuit.  On  the  15th  August,  the  judge,  by 
whom  the  cause  was  tried,  indorsed  on  the  record 
a  certificate  for  a  special  jury : — Held,  that  this 
was  too  late,  and  the  court  set  aside  the  certifi- 
cate. Leech  V.  Lamb,  11  Ex.  437  ;  25  L.  J.,  Ex. 
17  ;  1  Jur.  (N.B.)  1176  ;  4  W.  R.  99. 

An  application  for  a  certificate  of  the  costs  of 
a  special  jury  ought  to  be  made  immediately 
after  the  verdict  has  been  given.  Skipper  v. 
BodUn,  2  Sw.  &  Tr.  1 ;  29  L.  J.,  P.  133  ;  2  L.  T. 
€86  ;  8  W.  R.  589. 

A  cause  came  on  for  trial  before  Wilde,  CJ., 
<m  the  13th  December,  1848,  when  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  special  case. 
Upon  the  argument  c^  the  special  case  on  the 
11th  June,  1850  (which  was  after  the  chief -justice 
had  c^ued  to  be  a  judge),  the  court  directed  a 


nonsuit.  On  the  12th  September,  the  following 
indorsements  were  made  upon  the  nisi  prius 
record  :  *'  I  certify  that  this  was  a  fit  and  proper 
cause  to  be  tried  by  a  special  jury.  T.  W."  j  "  It 
was  assented  to  at  nisi  prius,  that,  in  the  event 
of  judgment  being  for  toe  defendants,  I  should 
certify  for  the  special  jury,  which  I  have  accord- 
ingly done  nunc  pro  tunc.  Truro."  The  court 
refused  to  set  aside  the  certificate,  as  being 
informal  or  too  late.  Serrell  v.  Derbyshire  My., 
10  C.  B.  910. 

A  cause  having  been  set  down  for  trial  in 
Middlesex,  and  a  rule  obtained  for  a  special  jury, 
the  parties  agreed  that  the  venue  should  be  changed 
to  London,  and  the  cause  tried  by  a  special  jury 
there,  and  that  all  costs  occasioned  by  that 
arrangement  should  be  costs  in  the  cause.  The 
cause  came  on  for  trial  in  London,  and  was 
referred  to  arbitration,  the  arbitrator  to  have 
the  same  power  to  certify  as  a  judge  at  nisi 
prius.  The  award  was  made  on  the  6th  August ; 
and  after  the  first  four  days  of  the  following 
term,  the  arbitrator  certified  for  a  special  jury  : 
— ^Held,  that  the  certificate  was  given  too  late. 
Oeeve  or  Geeves  v.  Gorton,  3  D.  &  L.  481  ; 
16  M.  &  W.  186 ;  16  L.  J.,  Ex.  169 ;  10  Jur. 
272. 

Certiiloste— Construction  o£] — If  a  defendant 
in  replevin,  which  is  made  a  special-jury  cause, 
withdraws  his  avowries,  and  tne  judge  directs 
him  to  pay  "  all  costs,"  that  will  not  include  the 
costs  of  the  special  jury.  BeU  y.  Ihinthorp,  2 
D.  P.  C.  518. 

Bj  whom  Paid.] — Special  jurors  are  to  be  paid 
by  the  party  who  moved  for  the  special  jury, 
though  (to  ensure  a  trial)  the  other  party  may  have 
summoned  them.  Wilson  y.  Butler,  2  M.  &  Rob. 
78. 

Amount  of  Coitt*]— Where  the  judge  who  tries 
a  cause  by  a  special  jury  certifies  that  it  was  a 
proper  case  for  a  special  jury,  the  master  must 
allow  the  full  costs  of  the  jury  where  the  verdict 
is  found  for  the  defendant.  JBroadrick  v.  Clark, 
12  Price,  154. 

Where  the  judge  certifies  that  the  cause  is 
proper  for  a  special  jury,  the  party  is  only 
entitled  to  the  costs  actually  paid  to  the  jury 
attending  in  court.  Cursum  y.  Durham,  2  Chit. 
154. 

On  Beftual  to  pray  a  Tales.] — ^A  defendant 
obtained  an  order  for  a  special  jury,  but  when 
the  trial  came  on  sufficient  special  jurors  were 
not  present,  and  neither  party  prayed  a  tales. 
When  the  trial  came  on  a  second  time,  the  defen- 
dant obtained  a  verdict.  The  practxoe  under 
these  circumstances  is  to  allow  the  costs  of  the 
first  trial  to  the  successful  party  on  the  second. 
Jffolmce  V.  Albright,  25  L,  T.  747. 

d.  ChaH&nge, 

Sight  of.] — The  right  of  challenee  against  a 
juryman  is  a  common  law  right,  \^ch  cannot 
be  taken  away  except  by  the  express  terms  of  a 
statute.    Barrett  v.  Long,  3  H.  L.  Gas.  395. 

Fsremptorily.] — ^The  right  to  challenge  the 
jury,  whether  it  is  a  common  or  a  special  jury, 
peremptorily  and  without  cause,  does  not  exist  in 
civU  actions.  Crerd  v.  Fisher,  9  Ex.  472 ;  23 
L.  J.,  Ex.  143  ;  18  Jur.  228  ;  2  W.  R.  196, 


479 


PRACTICE— rWaZ. 


480 


Fraetioe  on.] — ^A  challenge  tx)  the  array,  or  to 
the  polls,  ought  to  be  propounded  in  such  a  way 
at  the  trial  as  that  it  may  be  then  put  upon  the 
nisi  prius  record,  so  that  the  other  party  may 
either  demur  or  counter-plead,  or  deny  the 
matter  of  challenge ;  and  unless  the  challenges 
are  so  put  on  the  record,  the  party  is  not  in  a 
condition  as  a  matter  of  right  to  insist  upon 
them.  Carmarthe^n  Corporation  v.  Evan»^  10 
M.  &  W.  274  ;  2  D.  (N.S.)  296  ;  11  L.  J.,  Ex.  394. 

A  challenge  to  the  array  mudt  be  formally 
tendered  before  the  jury  is  sworn.  JBruHskill  v. 
Giles,  2  M.  &  Scott,  41 ;  9  Bing.  13  ;  XL.  J.,  C.  P. 
143. 

<<  Cause  "—Wliat  if.]— On  the  trial  of  an 
action  to  recover  a  penalty  for  bribery  alleged 
to  have  been  committed  at  the  election  of  mem- 
bers of  parliament  for  a  borough  : — Held,  that  it 
was  no  cause  of  challenge  that  a  juror  was  a 
tenant  of  a  nobleman  whose  interest  in  the 
borough  was  supposed  to  be  affected,  or  that  he 
had  been  foreman  of  another  jury  which  had  tried 
another  action  between  other  parties  for  bribery 
alleged  to  have  been  committed  at  the  same 
election.    Marth  v.  Coppoeh^  9  Car.  &  P.  480. 

If  alienage  is  a  ground  of  challenge  to  a  juror, 
the  party  who  has  nn  opportunity  of  making  his 
challenge,  and  neglects  it,  cannot  afterwards 
make  the  objection.  Bex  v.  Despard,  2  M.  & 
By.  406  ;  8  B.  &  C.  417  ;  6  L.  J.  (0.8.)  M.  C.  102. 

Semble,  that,  since  the  6  Qtto,  4,  c  50,  s.  27, 
alienage  is  not  a  ground. even  of  challenge  to  a 
special  juror.    Ih, 

In  an  action  against  an  insurance  oftice  on  a 
life  policy,  it  is  no  objection  to  a  special  juror 
being  sworn  that  he  is  a  director  of  another 
insurance  office,  unless  that  office  has  granted 
a  policy  on  the  life  in  question,  and  the  amount 
of  that  policy  is  unpaid.  Craig  v.  Fenn, 
Car.  k  M.  43. 

A  juror  cannot  be  challenged  without  cause  ; 
and  it  is  no  cause  of  challenge  that,  in  a  previnus 
case,  the  juror  has  nhewn  some  dissatisfaction 
with  the  law  as  laid  down  by  the  judge  in  favour 
of  the  party  challenging.  Pearse  v.  Rogers,  2 
F.  &  F.  137. 

e.  Fining, 

In  what  CaiM.] — Where  an  issue  was  directed 
by  a  court  of  equity  to  be  tried  at  bar  by  a 
special  jury  of  a  county  in  which  the  cause  did 
not  arise,  the  court  fined  those  special  jurors 
who  did  not  attend,  it  being  proved  that  they 
were  duly  summoned.  JLaylmm  v.  Crisp,  8 
Car.  &  P.  397. 

Application  to  remit.] — ^The  court  will  not 
hear  counsel  for  a  juiyman  who  has  been 
fined  for  contempt.   Carrie  v.  JSiieol,  3  D.  P.  C.  1 1 5. 

When  remitted.] — A  fine  for  not  attending  as 
a  special  jurar  at  the  Court  of  Common  Pleas  at 
Westminster  having  been  imposed  upon  a  gentle- 
man having  a  house  in  London  and  in  Bright- 
helmstone,  but  who  had  resided  the  twelve 
months  preceding  at  Brighthelmstone,  the  court 
refused  to  remit  it.  Clarges,  Fix  parte,  1  T.  &  J. 
399  ;  30  R.  R.  811. 

But  where  the  party  summoned  had  let  his 
house,  and  was  abroad,  which  fact  was  communi- 
cated to  the  summoning  officer,  the  court  remitted 
the  fine.  Fwd,  Fiat  parte,  1  Y.  &  J.  401 ;  30 
R.  R.  812. 


So  likewise,  where  the  summons  had  by  mistake 
been  left  at  a  wrong  house,  the  court  remitted 
the  fine,  but  required  the  affidavit  of  the  sum- 
moning officer  to  that  fact.  Brown,  Ex  parte^ 
1  Y.&J.  401;  30R.  R.812. 

f.  View, 

In  what  Caees.^ — ^The  court  cannot,  even  by 
consent,  order  a  view  in  one  county  by  a  sheriff 
of  another,  neither  can  the  court  compel  a  jury 
to  go  out  of  the  limits  of  a  county  for  such  a 
purpose.    Malins  v.  Bunraven  (Lord),  9  Jur.  690. 

An  action  for  work  and  labour  as  a  bricklayer 
before  the  Common  Law  Procedure  Act,  1852,. 
was  not  a  case  in  which  a  side-bar  rule  for  a  view 
could  be  granted.  Stones  v.  Mfmhem,  2  Ex.  382  ; 
17  L.  J.,  Ex.  216. 

EfliMt  of  Trial  before  Jury— When  viewed  by 
Others.] — The  defendants  had  obtained  a  rule 
for  a  view,  which  was  accordingly  had,  but  upon 
the  trial  coming  on  at  the  assizes  all  the  viewers 
were  impanelled  and  engaged  in  trying  a  cause 
in  another  court.  As  this,  however,  was  the  laf  t 
cause  on  the  list,  the  judge  (against  the  consent 
of  the  defendant)  determined  upon  trying  it, 
and  other  jurors  were  impanelled  instead  of 
the  viewers,  and  a  verdict  was  returned  for  the 
plaintiff  : — Held,  that  this  was  a  mis-trial,  and  a 
rule  for  a  new  trial  was  according^  made  abso- 
lute. Kingston  Union  v.  Lamded  Estates  Co.,  28 
L.  T.  644. 

Cottf  .1 — ^The  costs  of  a  view  cannot  be  allowed, 
unless  the  writ  contains  the  name  of  a  shewer 
appointed  by  the  defendant  as  well  as  by  the 
plaintiff.  Taylor  v.  TJwwpson,  7  Bing.  408  ;  5 
M.  &  P.  255  ;  1  D.  P.  C.  218  ;  9  L.  J.  (OA)  C.  Pj 
104. 

g.  Withdrawing  a  Juror. 

Eflioet  of.] — ^The  withdrawing  a  juror  by  con- 
sent of  the  parties  is  no  bar  to  a  future  suit  on 
the  same  cause  of  action.  Sanderson  v.  Ncstory 
R.  &  M.  402. 

If  a  juror  is  withdrawn  under  the  advice  of 
counsel,  and  a  second  action  brought  for  the 
same  cause,  the  court  will  stay  the  proceedings, 
notwithstanding  the  belief  of  the  attorneys  on 
each  side  that  such  withdrawal  would  not  operate 
as  a  termination  of  the  suit.  Cfihhs  v.  Baljih,  14 
M.  &  W.  804  ;  15  L.  J.,  Ex.  7. 

Withdrawing  a  juror  does  not  necessarily  put 
an  end  to  the  suit ;  whether  it  does  so  or  not 
depends  on  the  arrangement  between  the  partiea 
in  the  particular  instance.  B&ntley  v.  Batoes, 
10  Ex.  347  ;  23  L.  J.,  Ex.  279 :  18  Jur.  837. 
S.  P.,  Harries  v.  Thomas,  2  M.  &  W.  32  ;  6  L.  J.^ 
Ex.  58. 

Agreement  to  withdraw  Jnror — Breach  of 
Terme.] — At  the  trial  of  a  cause  the  partiea 
agi'eed  that  a  juror  should  be  withdrawn,  and 
that  the  judge,  instead  of  trying  the  issues, 
should  examine  the  subject-matter  of  the 
dispute,  and  say  what  ought  to  be  done  by 
both  or  either  party.  A  juror  was  accordingly 
withdrawn,  and  the  judge  undertook  the  matter, 
and  was  about  to  carry  out  the  rest  of  the 
arrangement  when  the  defendant  refused  to 
be  bound  by  it : — Held,  that  the  effect  of  such 
refusal  was  to  set  aside  the  arrangement,  and  ta 
give  the  court  therefore  power  to  order  the  cause 
to  be  tried  notwithstanding  there  had  been  such 
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-withdrawal  of  a  juror  with  the  oonsent  of  both 
parties  and  without  frand  on  the  part  of  the 
defendant.  Norhum  v.  HUliam^  39  L.  J.,  C.  P. 
183  ;  L.  B.  6  0.  P.  129  ;  22  L.  T.  67  ;  18  W.  R. 
602. 

The  withdrawal  of  a  juror  upon  terms  is  not 
necessarily  the  final  determination  of  an  action ; 
and  if  there  be  a  substantial  breach  by  one  of 
the  parties  of  the  terms  upon  which  the  juror 
-vtras  withdrawn,  the  court  TOfore  whom  the  case 
came  for  trial  has  jurisdiction  to  retry  the 
action.  ThmnagT.  Exeter  Flyimg  Pogt  Oo,^  66 
li.  J.,  Q.  B.  313  ;  18  Q.  B.  D.  822 ;  66  L.  T.  361 ; 
36  W.  R.  594. 

h.  Discharge  qf  Jury, 

Power  of  Judge.] — Judges  may  of  their  own 
authority  discharge  a  jury,  without  any  oonsent 
of  the  parties,  either  from  finding  any  verdict  at 
all,  or  from  finding  a  verdict  on  any  particular 
issues.  Powell  v.  Sormett^  1  Dow  (N.B.)  66 ;  1 
Bligh  (K.S.)  646  :  3  Ring.  381 ;  11  Moore,  330. 

As  where  the  jury  cannot  agree.    lb. 

Where  a  jury  cannot  agree  they  may  be  dis- 
charged, if  circumstances  render  it  improper  that 
they  should  continue  to  deliberate.  Devoar  t. 
Jhirday,  4  N.  &  M.  633;  2  A.  &  E.  166  ;  1  H.  & 
W.  227  ;  4  L.  J.,  K.  B.  164. 

Where  the  jury  have  found  their  verdict  on  all 
the  material  issues  joined,  the  judge  who  tries  the 
cause  may,  without  the  consent  of  the  parties, 
discharge  the  jury  from  returning  any  verdict  on 
issues  that  in  his  opinion  are  immaterial.  Bex 
V.  Johnstm,  1  MacL  &  R.  1 ;  6  N.  &  M.  870. 

A  court  has  power  to  discharge  by  consent  a 
jury  from  giving  a  verdict  upon  any  of  the  issues 
in  an  action.  Scott  v.  Bennett,  L.  R.  6  H.  L. 
234  ;  20  W.  R.  686. 

If  on  the  trial  of  an  issue  out  of  chancery  the 
jury  is  locked  up  for  many  hours,  and  is  not  likely 
to  agree  when  the  judge  is  about  to  leave  the 
town,  the  judge  will  discharge  them  of  his  own 
authority,  if  the  parties  decline  consenting  to 
their  discharge;  but  if  a  jury  is  under  such 
circnmstanoes  in  a  cause  depending  between 
part^  and  party,  semble,  the  judge  would  order 
the  jury  to  follow  him  a  cart.  Morris  v.  Davies, 
3  Car.  &  P.  427. 

If  the  same  special  jurymen  are  struck  to  tiy 
several  causes  on  the  same  question,  and  the 
court,  being  dissatisfied  with  tlie  verdict  in  the 
firsts  directs  it  to  abide  the  event  of  another 
cause,  the  court  will  also,  on  motion,  discharge 
the  same  special  juiymen  from  trying  the  second 
cause.  Doneaeter  Corporatio/i  v.  (he,  3  Taunt. 
404. 


Where  several  Istues,  and  Jury  agree  on 


■ome  only.] — Where  there  are  several  distinct 
issues  to  be  tried  in  one  action,  it  is  competent 
to  the  judge,  in  his  discretion,  and  without  the 
consent  of  the  parties,  to  accept  the  verdict  of 
the  jury  upon  those  issues  on  which  they  are  able 
to  agree,  and  discharge  them  upon  the  others 
without  invalidating  the  trial,  leaving  the  parties, 
ff  they  think  fit,  to  take  down  the  unaecided 
ilBsues  to  a  new  trial ;  and  the  court  will  give 
judgment  on  the  decided  issues,  and  has  power, 
if  asked,  to  send  down  the  undecided  issues  to  a 
new  triaL    Marsh  v.  Isaacs,  46  L.  J.,  G.  P.  606. 

Xibet  of  BiMhargo  by  Oonsent] — Discharging 
a  jury  by  oonsent  does  not  terminate  the  suit, 
but  is  the  same,  in  this  respect,  as  withdrawing 

VOL.   XI. 


a  juror;  and  where  the  plaintiif,  instead  of 
going  on  with  such  suit,  brought  a  new  action 
for  a  cause  admitted  to  be  the  same,  the  court 
stayed  the  proceedings,  but  would  not  grant  the 
defendant  his  costs  of  the  latter  suit.  Ecerett 
V.  Youells,  3  B.  &  Ad.  349. 

Presumption  that  Beoord  oorreot.] — ^In  the 

proceedings  of  a  sapenor  court  everything  is  to  be 
presumed  in  favour  of  the  judgment  of  the  court, 
and  when,  therefore,  a  jury  has  been  discharged 
and  the  cause  referred,  and  the  record  is  silent  as 
to  consent,  it  must  be  assumed  that  the  discharge 
took  place  by  proper  authority.  Scott  v.  Bewn^, 
L.  R.  6  H.  L.  234 ;  20  W.  R.  686. 

i.  Trial  with  or  without  Jury — See  supra,  cols. 
429  et  seq. 

j.  New  Trial  in  case  (^  MiseoTiduct — See  infra, 
col.  628. 

k.  Costs  of  Actions  tried  hy  Jury — See  Cosxa. 

1.  Other  Points, 

Afflrmation.] — ^A  special  juror  objected  to  being 
sworn,  and  stated  that  he  was  of  the  persuasion 
of  a  Quaker,  but  not  a  member  of  the  Society  of 
Friends.  He  was  allowed  to  affirm.  Einmett  v. 
Norton,  8  Car.  A:  P.  616. 

Jurjrman  giving  XTide]ioe.]r-Qn  the  trial  of 
an  action  on  a  bill  of  exchange,  where  the  cause 
was  undefended,  one  of  the  jury  said  that  the 
stamp  was  a  forgery,  and  called  the  attention  of 
the  judge  to  the  fact : — ^Held,  that  the  juryman 
must  be  sworn  as  a  witness  to  give  evidence  to 
his  brother-jurors,  before  they  could  act  upon  his 
opinion,  and  on  his  declining  to  be  sworn,  the 
judge  directed  the  jury  to  find  for  the  plaintiff. 
Manley  v.  Shaw,  Car.  &  M.  361. 

Entry  in  list.] — ^A  cause  being  entered  on  the 
list  at  the  assizes  as  a  special  jury  case,  and  the 
special  jury  panel  being  annexed  to  the  record, 
will  be  tried  as  a  speciid  jury  case ;  at  aU  events, 
if  due  notice  has  been  given.  Mose  v,  St, 
Leonards  Oas  Co.,  4  F.  &  F.  324. 

IfaintaJTiing  a  Jury.]— A  private  act,  which 

Srovides  for  the  expense  of  maintaining  a  jury, 
oes  not  extend  to  a  dinner  given  to  them  at  a 
tavern,  after  they  had  delivered  their  verdict. 
Forster  v.  Taylor,  3  Camp.  49  ;  13  R.  R.  748. 

Too  many  Jurymen.]— At  the  trial  of  a  cause 
by  a  special  jury,  it  naving  been  discovered 
during  the  examination  of  the  first  witness  that 
thero  were  thirteen  jurors  in  the  box,  the  judge 
offered  to  dismiss  one,  but  the  defendants  counsel 
refusing  to  consent,  and  it  being  impossible  to 
ascertain  which  one  of  the  jurors  was  sworn  last, 
he  discharged  the  jury,  directed  the  speciid  jury- 
men to  be  called  over  again,  and  tried  the  cause 
by  the  first  twelve  that  answered : — Held,  regular, 
Muirhead  v.  Emns,  2  L.,  M.  &  P.  294  ;  6  Ex.  447 ; 
20  L.  J.,  Ex.  211  ;  16  Jur.  386. 

m,  ThbVkbdict. 

See  R.  S.  C.  1883,  Ord.  XXXVI.  r.  41. 

Finding  of  Jury  oonolnsive.]— Where  there 
is  no  appeal  from  the  refusal  of  a  new  trial,  the 
finding  of  the  jury  on  the  issues  is  conclusive. 
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Butterij  Ex  parte^  HarrUon^  In  re,  14  Oh.  D. 
265  ;  48  L.  T.  2  ;  28  W.  E.  876—0.  A. 

When  a  question  of  fact  has  been  tried  by  a 
jury,  the  court  cannot  set  aside  or  disregard  the 
veidict,  unless  either  there  was  no  evidence  to  go 
to  the  jury  or  by  reason  of  some  matter  of  law 
or  of  some  new  fact  the  verdict  has  become 
immaterial  to  the  decision  of  the  case.  Morgan^ 
JBho  parte^  Simpson,  In  re,  45  L.  J.,  Bk.  36 ;  2 
Oh.  D.  72  ;  34  L  T.  329  ;  24  W.  E.  414. 

Judgment  given  contrary  to  Finding.] — ^Under 
the  Eules  of  the  Supreme  Oourt,  1875,  tne  judge, 
after  leaving  a  question  to  the  jury,  had  no  power 
to  give  judgment  contrary  to  the  finding  of  the 
juiy  on  a  question  so  left  to  them ;  where,  there- 
fore, this  course  had  been  adopted  the  court  of 
appeal  ordered  a  new  trial.  Perkins  y.  Danger- 
field,  51  L.  T.  535—0.  A. 

Appeal.] — ^Upon  the  trial  of  an  action  with 

a  juiy,  at  the  conclusion  of  the  plaintiff's  case  it 
was  contended  for  the  defendant  that  there  was 
no  evidence  to  go  to  the  jury ;  the  judge,  how- 
ever, left  the  case  to  the  jur^,  and  asked  them  to 
assess  the  damages.  The  jury  found  a  verdict 
for  the  plaintiff,  and  assessed  the  damages. 
Upon  further  consideration  the  judge  directed 
judgment  to  be  entered  for  the  defendant,  on 
the  ground  that  there  was  no  evidence  to  go  to 
the  jury: — Held,  that  an  appeal  against  the 
judgment  must  be  brought  to  a  divisional  court, 
and  not  to  the 'court  of  appeal.  JRooke  v. 
MeXerrow,  59  L.  J.,  Q.  B.  146 ;  24  Q.  B.  D.  463  ; 
62  L,  T.  556  ;  38  W.  E.  342—0.  A.  But  see  now 
53  k  54  Vict.  c.  44. 

Contingent.] — Where  a  verdict  is  found  for  a 
defendant  upon  an  issue  which  bars  the  action, 
the  jury  cannot  assess  contingent  damages  for 
the  plaintiff  without  the  assent  of  the  defendant. 
Newton  v.  Harland,  1  Man.  k,  G.  645. 

Grounds  of  Yerdiet.] — The  jury  cannot  be 
asked  the  grounds  of  tneir  verdict.  Brown  v. 
Bri4iol  and  Eopeter  By.,  4  L.  T.  830  ;  9  W.  E. 
872. 

The  judge  will  refuse  to  hear  the  grounds  of  a 
verdict,  though  the  jury  may  desire  to  state  them. 
Homer  v.  Watson,  6  Oar.  &  P.  680. 

If  the  jury  state  the  particular  evidence  on 
which  they  find  a  fact,  this  is  only  surplusage, 
and  will  not  vitiate  the  verdict.  Plunket  v. 
KingsUnd  QLord)J  Bro.  P.  0.  404. 

Xntry  ol] — The  jury  being  directed  that  the 
evidence  upon  the  first  count  was  conflicting, 
but  that  upon  the  second  count  the  plaintiff  was 
entitled  to  a  verdict,  with  at  least  Is.  damages, 
gave  a  verdict  for  Is,,  which  the  associate 
entered  upon  the  postea  as  a  general  verdict.  A 
question  arising  as  to  the  taxation  of  costs  in  the 
mird  term  after  the  trial : — Held,  that  ^e  judge 
who  presided  might  at  any  time  direct  the  verdict 
to  be  entered  according  to  the  plain  intention  of 
the  jury.  Ernest  v.  Browne,  4  Bing.  (n.c.)  162  ; 
5  Scott,  491 ;  1  Am.  2  ;  7  L.  J.,  0.  P.  145  ;  2 
Jur.  84. 

'  When  it  appears  at  the  close  of  a  plaintiff^s 
case  that  there  is  no  evidence  against  one  or  two 
or  more  defendants,  it  is  entirely  within  the 
discretion  of  the  judge  whether  he  will  then 
direct  a  verdict  in  his  favour,  or  will  wait  till  the 
whole  evidence  in  the  cause  closes.  Pumell  v. 
•  O.  W,  By.,  34  L.  T.  126. 


If  the  plaintiff  has  evidently  sustained  some 
damages,  and  the  jury  being  unable  to  ascertain 
the  amount,  finds  a  verdict  ror  the  def endtmt,  the 
court  will  permit  the  plaintiff  to  enter  a  verdict 
for  nominal  damages.  Feize  v.  THompson,  1 
Taunt.  121. 

Amondmant  of.] — Semble,  English  courts  have 
no  inherent  power  to  amend  the  verdict  of  a 
jury,  but  they  have  to  correct  an  erroneous  entry 
of  a  verdict.  And  they  have  statutory  powers 
to  amend  the  postea.  Morgan  v.  Morris,  6  W.  E. 
776. 

Srroneoas  Calcnlation.] — Where  damages 

found  by  the  jury  have  been  calculated  upon  a 
value  assented  to  by  counsel  on  both  sides,  the 
court  will  not  Interfere  to  alter  the  amount  of 
the  verdict,  on  affidavits  that  counsel  were 
mistaken  in  that  which  they  assumed  as  the 
basis  of  their  calculation.  Hilton  v.  Fowler, 
5  D.  P.  0.  312. 

In  an  undefended  action  on  a  mortgage  deed, 
the  plaintiff's  counsel  inadvertently  took  a  verdict 
for  the  principal  only,  omitting  to  include  the 
interest.  The  court  refused  to  increase  the  verdict. 
Baker  v.  Brown,  2  M.  &  W.  199  ;  5  D.  P.  0. 313 ; 

2  Gale,  223  ;  6  L.  J.,  Ex.  11. 

Contrary  to  Eyideaee.]— Upon  the  execu- 
tion of  a  writ  of  inquiry  in  an  action  for 
dilapidations,  two  surveyors  were  called  on  each 
side ;  those  called  for  the  plaintiff  estimated  the 
dilapidations,  the  one  at  119Z.  the  other  at  124Z. ; 
those  called  for  the  defendant  estimated  them, 
the  one  at  63Z.  15#.  the  other  at  68/. ;  the  jury 
returned  a  verdict  for  36Z.  10«.  The  court  ordered 
that  the  inquisition  be  set  aside  without  costs, 
unless  the  defendant  would  consent  to  the  veaxlict 
being  entered  for  63Z.  15«.  Weeding  v.  Mason^  2 
0.  B.  (K.8.)  382. 

Motion  to  Yarj— Porm   of  Order.]  —  On  a 

motion  to  reduce  damages,  the  court,  on  the 
application  of  the  plaintiffs,  made  it  part  of  the 
rule  that  the  plaintiffs  should  be  at  liberty  to 
sign  judgment  and  issue  execution  for  the  whole 
amount  of  the  damages,  but  they  were  not  to 
levy  more  than  the  sum  not  objected  to,  and 
costs,  until  the  court  should  order  further.  Davey 
V.  Phelps,  2  Man.  &  G.  300  ;  2  Scott  (N.E.)  564. 

Where  a  rule  nisi  for  reducing  the  damages 
is  granted,  execution  should  be  stayed  only  in 
respect  of  the  amount  mentioned  in  the  rule. 
Bate  V.  Pane,  13  Jur.  609. 

A  rule  nisi  having  been  granted  to  reduce  the 
damages,  the  court  allowed  the  plaintiff  to  enter 
up  judgment  and  issue  execution,  for  that  part  of 
the  damages  which  was  not  objected  to,  on  his 
electing  to  forego  the  rest.    Hellings  v.  Yowng, 

3  Scott,  170. 

Duty  of  SoUcitor  when  Jury  retires.] — ^When 
the  jury  retires  to  consider  their  verdict,  the 
attorneys  of  the  parties  ought  to  remain  in  court 
to  hear  it  delivered.  Bauntley  v.  Hyde,  6  Jur. 
133. 

Special  Yerdiot.] — Upon  a  special  verdict,  the 
court  of  error  cannot  draw,  from  other  statements 
contained  therein,  any  inferences  of  facts  neces- 
sary to  the  determination  of  the  case ;  such  facts 
must  be  expressly  found  one  way  or  the  other. 
Tancred  v.  Christy,  12  M.  &  W.  316. 

Where  a  special  case  is  reserved,  the  court 
cannot  turn  the  special  case  into  a  special  verdict, 


^85 


PRACTICE— TriaZ. 


486 


imless  there  is  a  power  expressly  reserved  for  that 
purpose.  Ounterbury  (ArehMshop)  t.  BoherUon^ 
2  D.  P.  C.  78. 

The  indorsement  of  the  special  finding  of  the 
Jury  made  by  the  officer  of  the  court  on  the  back 
of  the  nisi  prias  record  will  not  be  treated  by 
the  court  as  the  postea  on  the  motion  for  a  new 
trial,  no  application  to  have  the  facts  found 
specially,  and  the  finding  stated  on  the  record, 
haTinff  been  made  at  the  trial  until  after  the 
juiy  had  delivered  their  verdict.  Baird  v. 
SoAge»^  18  L.  J.,  Ex.  435. 

Poxm.] — Direction  as  to  the  form  of  a 

special  verdict.  "Reg,  v.  Saddleri  Co^  30  L.  J., 
•<J.  B.  186 ;  7  Jur.  (N.B.)  138 ;  4  L.  T.  54;  9  W.  B. 
281— Ex.  Ch. 

A  special  verdict  must  find  the  facts,  and  not 
consist  of  a  mere  statement  of  evidence.  Fryer 
V.  220^,  12  C.  B.  437.  S.  P.,  Huhhard  v.  Johnstone, 
•3  Taunt.  209. 

In  a  special  verdict,  where  it  concludes  gene- 
rally, the  whole  case  must  appear  upon  the 
recoid.  Rex  v.  Aire  and  Colder  Navigation,  2 
Term  Bep.  666  ;  1  B.  B.  579. 

General  Yerdiet— Power  to  give.] — ^It  is  the 
privilege  of  a  jury  to  decline  finding  any  other 
than  a  general  verdict,  though  the  judge  requests 
them  to  give  a  special  verdict.  Devizes  Corpora- 
ti<m  V.  dark,  3  A.  &  £.  506. 


Fottea  Certiileate  or  Seeord — ^DeUYery  of. 

Where  goods  have  been  taken  under  a  fi.  fa.,  and 
.an  issue  is  directed  to  try  whether  the  goods 
were  those  of  a  third  person,  and  the  jury  at  the 
assizes  finds  for  such  person,  who  is  plaintiff  in 
the  issue,  the  practice  is  for  the  associate  to  keep 
the  nisi  prius  record  till  after  the  fourth  day  of 
the  next  term,  unless  the  judge  orders  it  to 
be  immediately  delivered  up  to  the  plaintiffs 
attorney,  upon  an  application  in  the  nature  of 
an  application  for  speedy  execution.  Abbott  v. 
ClarMe,  2  Car.  &  K.  209. 

The  plaintiffs  attorney  obtained  the  postea 
from  the  associate  on  the  morning  of  the  quarto 
die  post,  under  the  pretence  of  having  it  stamped, 
but  instead  thereof  signed  judgment  immediately, 
and  issued  execution  thereon  :  the  court  set  aside 
the  judgment  and  execution,  and  ordered  that  the 
associate  should  not  in  future  deliver  over  the 
postea  until  the  morning  after  the  quarto  die 
post.  Blanchenay  v.  Vandenbergh,  3  Moore, 
^3. 

Who  entitled  to.] — ^If  a  plaintiff  recovers 

•on  any  part  of  the  record  he  is  entitled  to  the 
postea.    Smith  v.  Edwards,  4  D.  P.  0.  621. 

In  an  action  for  injuring  the  plaintiff's  house 
by  removing  the  support  of  tne  defendant's, 
the  latter  pleaded,  fix^,  not  guilty  ;  secondly,  a 
denial  of  the  right  to  support ;  thirdly,  payment 
•of  money  into  court  and  no  damages  ultra.  The 
first  issue  was  found  for  the  plaintiff  without 
damages,  the  last  for  the  defendant,  and  the 
jury  was  discharged  from  any  finding  on  the 
second: — ^Held,  that  as  the  record  stood,  the 
defendant  was  entitled  to  the  postea,  and  that 
unless  the  judge  amended  it  by  inserting  nomi- 
nal damages  on  the  first  issue,  a  venire  de  novo 
must  issue.     6hout  v.  Glasier,  1  D.  (K.8.)  58. 

Power  of  Court  or  Judge  to  amend.] — 

At  the  trial  of  an  action  the  jury  found  certain 
issues  in  favour  of  the  plaintiff,  and  the  judge 
reserved  judgment*     The  verdict  was  entered 


as  a  general  verdict  for  the  plaintiff,  but  the 
judge  notwithstanding  the  verdict  gave  judg- 
ment for  the  defendant.  On  an  appeal  by  the 
plaintiff  from  the  judgment,  the  court  of  appeal 
amended  the  record  by  entering  the  verdict  for 
the  plaintiff  on  the  issues  only,  and  affirmed  the 
judgment.  Clack  v.  }Vood,  9  Q.  B.  D.  276 ;  47 
L.  T.  144  ;  30  W.  B.  931—0.  A. 

To  an  action  for  52.  I5s.  l^d.,  the  defendant 
pleaded  never  indebted  as  to  all  but  SZ.  10^., 
and  as  to  that  sum  a  tender ;  the  verdict  was 
entered  on  the  postea  as  a  general  verdict  for 
51.  I5t.  1^.,  and  though  apprised  of  the  in- 
formality, the  plaintiff  signed  judgment  and 
taxed  costs.  The  court  allowed  the  postea  to 
be  amended,  after  writ  of  error  brought,  on 
payment  of  the  costs  as  well  of  the  application 
as  of  the  writ  of  error.      Wallis  v.    Ooddard, 

3  Scott  (N.B.)  295  ;  2  Man.  &  G.  912. 

The  court  has  no  jurisdiction  to  alter  the 
entering  of  the  verdict  on  the  postea,  where  the 
judge  who  presided  at  the  trial  declines,  on 
summons,  so  to  do.  Newton  v.  Harland,  1  Scott 
(N.B.)  503  ;  1  Man.  k  G.  958 ;  9  D.  P.  0.  65. 

AVhere  a  party  complains  of  an  erroneous 
entry  of  a  verdict  on  the  postea,  the  proper 
eo\rK%  is  to  apply  to  the  judge  who  tried  the 
cause  to  amena  the  entry  by  his  notes.    lb. 

A  judge  may  amend  the  entry  of  a  verdict 
from  memory,  although  he  has  no  note  either 
of  the  evidence  or  of  his  summing  up  to  the 
jury.  Marianski  v.  Caims,  1  Macq.  H.  L.  212, 
766. 

But  the  Oourt  of  Queen's  Bench  refused  to 
amend  a  verdict  from  the  recollection  of  the 
judge  who  tried  the  cause.  Beg.  v.  Virrier,  12 
A.  &  E.  317  ;  4  P.  &  D.  161  ;  9  L.  J.,  M.  0. 120  ; 

4  Jur.  628. 

A  party  cannot  introduce  a  new  averment 
into  a  postea.  The  judge  before  whom  a  cause 
has  been  tried  may  dir^t  a  modification  of  the 
language  of  a  postea,  but  the  court  will  not 
interfere.  Doe  d.  Hamby  v.  Preston,  5  D.  &  L,  7  ; 
16  L.  J.,  Q.  B.  337. 

A  judge's  direction  as  to  the  amendment  of  a 
postea  cannot  be  questioned  in  a  court  of  error, 
for  there  is  no  power  to  compel  the  production 
of  his  notes  of  the  trial.  JSandford  v.  Allooek, 
10  M.  &  W.  689  ;  12  L.  J.,  Ex.  40. 

The  court  has  no  power  to  amend  the  postea, 
or  review  an  amenoment  thereof  made  by  tiie 
judge  who  tried  the  cause.  Daintry  v.  BrocJUe- 
hurst,  3  Ex.  691 ;  18  L.  J.,  Ex.  347. 

A  general  verdict  was  returned  for  the  defen- 
dant It  was  entered  by  order  of  the  judge  by 
mistake  for  the  plaintiff.  After  the  jury  had 
been  discharged  they  were  recalled,  the  judge 
recollected  what  their  verdict  was,  and  from 
their  statement  found  that  a  mistake  had  been 
made.  The  judge  directed  the  postea  to  be 
amended: — Held,  that  he  had  power  to  order 
the  amendment  Baker  v.  Lawrence,  22  L.  T. 
813  ;  18  W.  B.  835. 

When  a  plaintiff,  pending  demurrers  to  the 
declaration,  takes  the  case  down  to  trial,  and 
obtains  a  general  verdict,  subject  to  leave  to 
move  to  enter  it  for  the  defendant,  and  the 
court  directs  the  verdict  to  be  entered  for  the 
defendant  on  the  counts  demurred  to,  and  also 
holds  them  bad,  it  is  for  the  judge  who  tried 
the  cause  to  settle  the  postea  in  accordance 
with  the  judgment  of  the  court  on  the  rule  to 
enter  the  verdict.  Oxenham  v.  Smytlu,  3  F.  & 
F.  85. 

The  plaintiff  recovered  one  farthing  damages, 
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by  yerdict  on  one  of  two  counts ;  the  defendant 
had  a  yerdict  on  the  second.  In  order  that 
judgment  might  be  pleaded  puis  darrein  con- 
tinuance in  another  action  by  the  same  plaintiff 
against  a  third  party  (suggested  to  be  for  an 
assault  which  was  the  subject  of  the  first  action), 
the  defendant  took  out  a  summons  to  shew  cause 
why  the  plaintiff  should  not  sign  judgment,  or 
the  defendant  haye  the  postea  for  the  purpose  of 
signing  it.  The  plaintiff  opposed  the  summons, 
and  it  was  ordered  that  the  postea  should  be 
deliyered  to  the  defendant.  The  defendant  then 
signed  judgment  for  the  plaintiff  on  the  first 
count,  with  a  farthing  damages,  and  for  himself 
on  the  second  count,  with  a  remittance  of  his 
own  costs.  The  court  discharged  a  rule  to  shew 
cause  why  the  judgment  should  not  be  set  aside. 
Taylor  y.  NeitJieUL,  4  El.  &  Bl.  462 ;  24  L.  J., 
Q.  B.  126  ;  1  Jur.  rN.s.)  309  ;  3  W.  R.  163. 

The  court  would  not  amend  the  entry  of  a 
yerdict  according  to  the  notes  of  an  arbitrator, 
on  the  ground  t^t  they  had  no  power  to  compel 
such  notes  to  be  brought  before  them.  Scougvll 
y.  Campbell,  1  Chit.  283. 

By  an  order  of  reference,  in  an  action  for  an 
injury  to  the  plaintiff^s  reyersion,  by  making  a 
drain  into  his  premises,  a  yerdict  was  directed  to 
be  entered  for  the  plaintiff,  claim  5002.,  costs 
40«.,  subject  to  the  award  of  a  barrister,  to  whom 
the  cause  and  all  matters  in  difference  were 
referred,  and  who  was  empowered  to  direct  a 
yerdict  for  the  plaintiff  or  the  defendant  as  he 
should  think  proper,  the  arbitrator  to  haye  all 
the  powers  of  the  court  or  judge  sitting  at  nisi 
prius,  and  the  costs  of  the  suit  to  abide  the 
eyent  of  the  award,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  found  all  the  issues  in 
the  action  in  fayour  of  the  plaintiff  except  the 
first,  and  that  he  found  partly  for  the  plaintiff 
and  partly  for  the  defendant;  and  he  further 
directed  that  the  yerdict  entered  for  the  plaintiff 
should  stand,  but  that  the  damages  should  be 
reduced  to  one  farthing ;  and  he  further  ordered 
the  defendant  to  pay  the  plaintiff  5Z.  : — Held, 
that  the  plaintiff  was  not,  in  the  absence  of  a 
certificate  imder  3  &  4  Vict.  c.  24,  s.  2,  entitled 
to  the  costs  of  the  cause,  and  the  i)06tea 
having  been  erroneously  made  up  with  the 
following  assessment  of  damages  and  costs, 
"  and  the  jury  assess  the  claim  of  the  plaintiff 
oyer  and  above  his  costs  of  suit  to  one  farthing, 
and  for  those  eotU  to  40«.,"  the  court  allowed  it 
to  be  amended  by  striking  out  the  words  in 
italics.  Cooper  y.  Pegg,  16  C.  B.  264,  454  ;  24 
L.  J.,  C.  P.  167  ;  3  W.  R.  456. 

Where  the  finding  of  the  jury  on  two  breaches 
of  covenant  is  manifestly  inconsistent,  as  appears 
by  the  postea,  the  judge  who  tried  the  case  may 
amend  the  postea  from  his  recollection  or  his 
notes  after  judgment  has  been  entered  up  and 
error  brought  and  argument  thereon.  Botoent 
y.  Nixon,  12  Q.  B.  546  ;  18  L.  J.,  Q.  B.  41  ;  13 
Jur.  334— Ex.  Ch. 

A  declaration  contained  a  count  for  139Z., 
stated  to  be  due  on  a  judgment  and  account  for 
180Z.  rent.  On  the  first  count  the  pleadings  led 
to  an  issue  in  law.  To  the  second  the  defendant 
pleaded  part  payment,  and  issue  being  joined 
thereon,  a  jury  was  impannelled  to  try  it,  and 
to  assess  contingent  damages  on  the  issue  in 
law.  On  the  second  issue  there  appeared  to  be 
a  balance  of  106Z.  due  to  the  plaintiff.  The  jury 
found  a  general  verdict  for  1392.  Afterwards 
the  issue  in  law  was  decided  in  favour  of  the 


defendant :— Held,  that  the  judge  might  amend 
the  verdict  by  his  notes,  and  direct  it  to  be 
entered  for  the  plaintiff,  on  the  second  count 
only,  for  106Z.  Ferguson  y.  Mahon,  11  A.  ft  £. 
179  ;  3  P.  &  D.  143. 

Where  a  verdict  has  been  obtained  in  eject- 
ment against  A.  and  B.,  who  defended  for  dif- 
ferent parts  of  the  premises  in  the  declaration, 
the  court,  after  setting  aside  the  yerdict  as  to  A., 
refused  to  amend  the  postea,  by  confirming  the 
yerdict  as  against  B.  to  those  premises  for  which 
B.  specifically  defended.    Hoe  d.  Blair  y.  Street, 

I  K  &  M.  42  ;  2  A.  &  E.  329  ;  4  L.  J.,  E.  B.  67. 
Where  a  general  verdict  has  been  given  on  two 

counts,  one  of  which  is  bad,  and  it  appears  by 
the  judge*s  notes  that  the  jury  calculated  the 
damages  on  evidence  applicable  to  the  good 
count  only,  the  court  will  amend  the  verdict,  by 
entering  it  on  that  count,  though  eyidence  was- 
given  applicable  to  the  bad  count  also,  miliamr 
y.  Breedon,  1  Bos.  &  P.  329. 

Where  a  verdict  was  taken  by  consent  on  two- 
counts,  the  court,  on  the  application  of  the  plain- 
tiff, amended  the  postea  by  entering  the  verdict 
on  one  (to  which  the  evidence  applied),  although 
the  judge  who  presided  declined  to  inteifere. 
Henley  y.  Lyme  Regis  Corporation,  6  Bing.  100 ; 
3  M.  &  P.  810  ;  7  L.  J.  (0,8.)  C.  P.  243. 

Where  a  general  verdict  was  given  on  a 
declaration,  some  of  the  counts  of  which  were 
bad,  the  court  amended  the  postea,  by  entering 
up  judgment  on  a  single  count,  after  argument 
in  error.      Richardson  v.  Mellish,  3  Bing.  334  ; 

II  Moore,  104 ;  4  L.  J.  (0.8.)  C.  P.  68.  8,  C,  nom. 
Mellish  y.  Richardson,  1  B.  &  C.  819. 

Where  a  verdict  was  given,  and  judgment 
entered  for  a  sum  exceeding  the  damages  laid, 
on  error  brought,  the  court  allowed  the  plaintiff 
to  amend  the  judgment  and  transcript  in  a  term 
subsequent  to  that  in  which  the  judgment  was 
signed,  by  entering  a  remittitur  for  the  excess. 
Usher  y.  Dansey,  4  M.  ft  8.  94. 

So,  the  court  permitted  a  plaintiff  to  enter  a 
remittitur  of  the  excess  above  the  sum  laid,  on 
payment  of  the  costs  of  the  writ  of  error.  Pick- 
toood  v.  Wright,  1  H.  BL  642. 

Action  against  a  sheriff  for  breaking  into  a 
house  and  taking  goods.  Pleas,  not  gruilty, 
and  a  justification  under  a  fi.  fa.  on  a  ju(§;ment 
recovered  against  the  plaintiff.  Replication^ 
that  after  the  sheriff  entered  and  seized  the 
goods,  the  plaintiff  paid  to  the  sheriff,  who 
accepted,  the  amount  of  the  moneys  directed  to 
be  levied  by  the  writ.  New  assignment,  that 
the  plaintiff  brought  his  action  for  a  trespass 
and  seizure  of  his  goods  after  such  acceptance, 
and  after  the  writ  was  so  satisfied.  Pleas  to 
the  new  assignment,  not  gruilty,  and  a  denisJ  of 
the  sherifiTs  receipt  of  the  money  in  satisfaction 
of  the  writ.  The  jury  found  for  the  plaintiff, 
damages  4002.,  and  on  the  postea  the  damages 
were  assessed  "upon  the  premises  aforesaid." 
After  the  case  had  been  argued  on  a  bill  of 
exceptions  to  the  ruling  of  the  judge,  he  made 
an  order  that  the  postea  should  be  amended  by 
substituting  in  the  assessment  of  damages  the 
words,  "  on  occasion  of  the  trespasses  above  and 
within  newly  assigned  "  : — Held,  that  the  judge 
had  jurisdiction  to  make  the  order  for  amending 
the  postea.  Gregory  v.  CottereU,  5  EL  &  BL 
581  ;  25  L.  J.,  Q.  B.  33 ;  2  Jur.  (N.8.)  16 ;  4 
W.  R.  48— Ex.  Ch. 

Applieation  to  amend.] — ^An  application 

to  amend  the  postea  should  be  made  to  tne  judge 
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nrho  presided  at  nisi  prins,  and  not  to  the  court. 
Stnith  v.  Edge,  33  L.  J.,  Ex.  9. 

Time  for  Applieatioa.] — The  jndge  who 

presides  at  the  trial  may  at  any  time  direct  the 
postea  to  be  amended  and  the  verdict  to  be 
entered  according  to  the  plain  intention  of  the 
jury.  Ernest  v.  BrowM,  4  Binj?.  (N.o.)  162  ;  1 
Am.  2  ;  5  Scott,  491 ;  7  L.  J.,  C.  P.  145 ;  2  Jur.  34. 

Even  after  final  judgment,  and  a  writ  of  error 
brought.  Doe  d.  Church  v.  Perkins,  3  Term  Rep. 
749.    S.  P.,  Neweomb  v.  Green,  1  Wils.  33. 

Time  within  which  an  application  for  rectify- 
ing the  entry  of  a  judgment  upon  a  ve^ict  may 
be  applied  for.  Marianski  v.  Cairns,  1  Macq. 
H.  L.  212,  766. 

A  declaration  contained  two  counts  :  one  upon 
a  charter-party,  the  other  for  the  hire  of  a  ship. 
After  the  trial  the  judge,  after  hearing  the  parties, 
and  referring  to  his  notes,  decided  that  the 
verdict  should  be  entered  on  the  postea  for  the 
plaintiff  upon  the  first,  and  for  the  defendant 
upon  the  second  count.  The  defendant  subse- 
quently brought  error  upon  the  first  count, 
whereupon  the  Exchequer  Chamber  gave  judg- 
ment in  his  favour.  After  such  judgment,  and 
six  years  having  elapsed  from  the  time  of  enter- 
ing the  verdict,  the  court,  in  their  discretion, 
refused  to  allow  the  plaintiff  to  amend  the 
postea  by  entering  a  verdict  for  him  upon  the 
second  count,  and  for  the  defendimt  upon  the 
first  count.  Jackson  v.  Oalloway,  2  D.  &  L. 
839 ;  1  C.  B.  281 ;  14  L.  J.,  C.  P.  141  ;  9  Jur. 
373. 

Oroundt  on  which  amended.]— The  court 

will  not,  at  a  distance  of  time  after  the  trial, 
amend  the  postea  by  increasing  the  damages 
given  by  the  jury,  although  all  the  jurymen  join 
in  an  affidavit,  stating  their  intention  to  have 
been  to  give  the  plaintiff  such  increased  sum, 
and  that  they  conceived  that  the  verdict  they 
had  given  was  calculated  to  give  him  such  sum. 
Jackson  v.  Williamson,  2  Term  fiep.  281. 

But,  in  another  case,  a  verdict  which  was 
improperly  delivered  by  the  mistake  of  the  fore- 
man, was  set  right,  and  the  postea  amended  on 
the  affidavits  of  the  jury.  Oogan  v.  Ebden, 
1  Burr.  283  ;  2  Ld.  Ken.  24. 

The  court  refused  to  amend  an  order  of  nisi 
priuB  according  to  the  terms  contained  in  a  paper 
signed  by  the  counsel  at  the  trial,  the  intention 
of  the  parties  appearing  from  their  sulraequent 
acts  to  have  been  in  favour  of  the  terms  of  such 
order.    Pearman  v.  Carter,  2  Chit.  29. 

XiEMt  of,  in  Svidenee.] — ^The  postea  is 

evidence  of  a  verdict  for  the  sums  indorsed,  and 
is  good  evidence  of  a  set-off  to  the  extent  of  it. 
Oarlamd  v.  Scoones,  2  Esp.  648. 

In  an  action  on  an  indemnity  bond,  the  postea 
was  held  sufficient  evidence  in  proof  of  an  allega- 
tion in  a  replication,  that  the  plaintiff  was  obliged 
to  and  did  pay  a  sum  of  money,  as  and  for 
the  damages  and  costs  recovered  by  the  person 
against  whose  claims  the  obligor  had  become 
bound  to  protect  the  plaintiff  ;  where  in  conse- 
quence of  an  arrang^ent  between  the  parties 
no  judgment  was  ever  entered  up.  Harrap  v. 
Bradshaw,  9  Price,  359. 


Farol  Xridenee  to    explain.]  —  A  nisi 

prius  record  having  been  put  in  evidence,  and 
there  appearing  to  be  two  counts  or  distinct 
eauses  ol  action,  and  the  verdict  entered  geneially 


for  the  plaintiff,  with  65Z.  damages,  parol  evidence 
is  admissible  to  shew  that  the  substantial  damages 
were  recovered  on  one  count  only.  Preston  v. 
Peeks,  El.,  Bl.  &  El.  336 ;  27  L.  J.,  Q,  B.  424 ; 
4  Jur.  (N.8.)  613;  6  W.  R.  591. 

Bole  to  Deliver  up.]— The  court  in  banco 


did  not  grant  a  rule  directing  the  associate  to 
deliver  up  the  postea  in  a  cause,  as  he  was  an 
officer  at  nisi  prius,  the  proper  course  being 
to  take  out  a  summons  before  the  judge  who 
tried  the  cause.  South  Kensington  Hotel  Co,  v. 
Bragiwton,  14  L.  T.  288. 

«.  Non-Appeabance  op  Pabties  at  Trial. 
See  R.  S.  C.  1883,  Ord.  XXXVI.  r.  31. 

Of  Plaintiftl— When  an  action  is  called  on 
for  trial  and  the  plaintiff  does  not  appear,  the 
defendant  app^ring  is  entitled  to  have  judgment 
in  his  favour  with  costs,  without  proving  that  he 
has  been  served  with  notice  of  trial.  Cockle  v. 
Joyce  (infra),  not  followed.  James  v.  Crow,  47 
L.  J.,  Ch.  200 ;  7  Ch.  D.  410  ;  37  L.  T.  749  ;  26 
W.  R.  236. 

Where  the  plaintiff  does  not  appear  at  the 
trial  the  defendant  is  entitled  to  judgment  dis- 
missing the  action  with  costs.  Farrell  v.  Wale. 
36  L.  T.  96. 

A  plaintiff  having  become  bankrupt,  and  no 
notice  to  the  trustee  having  been  shown,  the 
court  refused  to  give  judgment  for  the  defen- 
dant, and  ordered  the  action  to  be  struck  out. 
Eldridge  v.  Burgess,  47  L.  J.,  Ch.  342  ;  7  Ch.  D. 
411 ;  38  L.  T.  232 ;  26  W.  R.  435. 

When  an  action  is  called  on  for  trial  and  the 
plaintiff  fails  to  appear,  the  defendant  is  entitled 
to  have  the  action  dismissed  witJi  costs,  without 
proving  that  he  has  received  notice  of  trial. 
Palmer,  In  re,  Skipper  v.  Skipper,  49  L.  T.  553  ; 
32  W.  R.  83. 

A  plaintiff  not  appearing  at  the  trial  the 
action  was  dismissed  with  0(»t8.  Subsequently, 
the  plaintiff's  counsel  explaining  that  his  absence 
was  caused  by  accident,  it  was  restored  to  the 
list.  Cookie  V.  Joyce,  47  L.  J.,  Ch.  543 ;  7  Ch.  D. 
56  ;  37  L.  T.  428  ;  26  W.  R.  59.    But  see  supra. 

Judgment,  Foxm  of.]— Where  a  plaintiff 


does  not  appear  at  the  trial  of  an  action  the  proper 
judgment  to  be  given  under  Ord.  XXXVI.  r.  32, 
of  the  Rules  of  the  Supreme  Court,  1883,  is  a 
judgment  dismissing  the  action,  and  not  a  judg- 
ment for  the  defendant.  ArnnnM'  v.  Bate,  60 
L.  J.,  Q.  B.  433 ;  [1891]  2  Q.  B.  233  ;  65  L.  T. 
137;  39  W.  R.  546— C.  A. 

At  the  trial  of  an  action  twelve  of  the  plaintiffs 
did  not  attend,  and  no  evidence  was  given  on 
their  behalf.  An  adjournment  was  asked  for 
but  refused,  as  there  was  no  evidence  as  to  the 
reason  of  tiieir  absence.  Judgment  with  oosta 
was  given  for  those  who  had  appeared  and  given 
evidence,  and  the  action  was  dismissed  with  costs 
as  to  those  who  had  not  attended.  The  latter 
appealed  : — Held,  that  the  judgment  as  to  these 
plaintij^  must  be  varied  by  nmking  it  without 
prejudice  to  their  bringing  a  fresh  action.  Arni' 
son  V.  Smith,  41  Ch.  D.  348 :  61  L.  T.  63 ;  37 
W.  R.  739— C.  A. 

Of  Defendant.]— Where  the  defendant  does 
not  appear  at  the  trial  to  obtain  judgment  the 
plaintiff  must  prove  that  notice  of  trial  has  been 
given.  CooksKott  v.  London  General  Qib  Cb^ 
47  L.  J.,  Ch.  126 ;  26  W.  R.  31. 
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Semble,  that  when  a  defendant  does  not  appear 
at  the  trial,  it  is  not  necessary  for  the  plaintiff 
to  prove  service  of  notice  of  trial.  CJwrlton  v. 
JHekie,  49  L.  J.,  Ch.  40  ;  13  Ch.  D.  160  ;  41 
L.  T.  467 ;  28  W.  R.  228. 

Action  to  enforce  specific  performance  by  the 
purchaser  of  an  open  contract  to  purchase  lease- 
nolds.  Defendant  had  paid  a  deposit  and  accepted 
the  title,  but  failed  to  complete.  By  his  pleading 
the  defendant  admitted  tnat  he  was  unwilling 
to  complete.  At  the  trial  (the  defendant  not 
appearing)  the  plaintiff  asked  for  judgment  for 
rescission  and  forfeiture  of  the  deposit : — Held, 
that  the  plaintiff  was  entitled  to  judgment  for 
specific  performance  as  claimed  by  his  pleadings, 
but  not  for  rescission  and  forfeiture.  Stone  y, 
SmUhj  56  L.  J.,  Ch.  871  ;  35  Ch.  D.  188 ;  56 
L.T.  333;  36  W.  R.  545. 

Duty  of  Plaintiff.]— The  defendant  not 


appearing  at  the  hearing,  the  plaintiff  is  to  take 
such  decree  as  he  can  abide  by.  Metkill  v. 
Dunworthy  4  Ir.  Eq.  B.  681. 

Where  a  defendant  makes  default  at  the  hearing, 
the  plaintiff  must  take  such  decree  as  by  the 
pleadings  and  evidence  he  may  be  entitled  to. 
Browne  v;  Smithy  5  Jur.  1195. 

The  plaintiff  filed  a  traversing  order.  The 
defendant  afterwards  made  default  in  appearing 
at  the  hearing: — Held,  first,  that  the  plaintiff 
was  not  entitled  to  take,  as  of  course,  such  decree 
as  he  could  abide  by,  but  must  go  through  his 
case  and  take  such  decree  as  to  the  court  might 
appear  just ;  and,  secondly,  that  service  of  the 
traversing  order  must  be  proved  by  affidavit. 
Ecane  v.  Williams^  6  Beav.  118. 

On  a  rehearing,  if  the  defendant  does  not 
appear  the  plaintiff  must  take  such  decree  as 
he  can  abide  by.  M*Cann  v.  O'Omnort  2  Dr.  & 
War.  42. 

A  declaration,  being  the  act  of  the  court,  cannot 
be  introduced  into  a  decree  taken  by  the  plaintiff 
in  the  absence  of  the  defendant,  which  decree 
must  be  such  as  the  plaintiff  can  abide  by  at  his 
own  peril.  In  a  creditors'  suit  the  defendant 
did  not  appear  at  the  hearing,  and  the  counsel 
for  the  plaintiff  introduced  into  the  minutes  of 
the  decree  a  declaration  that  the  defendant  had 
notice  of  the  plaintiff's  bond,  which  was  admitted 
by  the  answer.  The  declaration  was  irregular, 
the  plaintiff  being  entitled  only  to  the  common 
decree  in  a  creditors'  suit.  Jennvngs  v.  Simvion. 
1  Keen,  404  ;  6  L.  J.,  Ch.  234. 

Since  the  44th  General  Order  of  August,  1841, 
which  directs  that  the  decree  against  a  defen- 
dant who  makes  default  at  the  hearing  shall  be 
absolute  in  the  first  instance,  without  giving  him 
a  day  to  shew  cause,  the  practice  has  been,  not- 
withstanding the  default  of  the  defendant,  to 
hear  the  cause,  and  make  such  a  decree  as  the 
plaintiff  upon  the  pleadings  and  evidence  is 
entitled  to,  and  not,  as  theretofore,  to  allow  the 
plaintiff  to  take  such  a  decree  as  he  can  abide 
by.    Hahewell  v.  Webher^  9  Hare,  541. 

The  plaintiff  is  not  entitled,  as  of  course,  to  a 
decree  for  an  account,  when  the  defendant  does 
not  appear;  but  he  must  make  out  his  case. 
Ilaye^  v.  Brierley,  2  Con.  &  L.  153 ;  3  Dr.  &  War. 
274. 

Counterclaim.]  —  Solicitors  brought  an 


action  against  their  client  for  the  amount  of  their 
bill  of  costs  delivered  shortly  before  the  commence- 
ment of  the  action.  The  defendant  denied  the 
retainer,  alleged  negligence,  and  counterclaimed 
for  damages  on  the  ground  of  negligence.    At 


the  trial  the  defendant  did  not  appear,  and  the 
plaintiffs  proved  their  case  : — ^Held,  that  the 
plaintifb  were  entitled  to  have  the  counterclaim 
dismissed  with  costs,  and  to  have  judgment  for 
the  amount  to  be  certified  on  taxation  under  the 
Solicitors  Act,  1843,  with  costs  of  the  action  up 
to  and  including  the  hearing.  Lum  ley  v.  Brookes^ 
58  L.  J.,  Ch.  494  ;  41  Ch.  D.  323  ;  61  L.  T.  172  ; 
37  W.  B.  454— C.  A. 

Of  Plaintiff  and  Defendant— Coitf.]— A  defen> 
dant  is  not  entitled  to  move  for  the  costs  of  not 
proceeding  to  trial,  in  a  case  where,  owing  to  the 
absence  of  both  the  plaintiff  and  the  defendant 
at  the  trial,  the  cause  was  struck  out ;  the  defen- 
dant, under  those  circumstances,  being  the  party 
in  fault.  Morgan  v.  Femyhough^  11  Ex.  205  ; 
25  L.  J.,  Ex.  62  ;  1  Jur.  (N.S.)  688  ;  3  W.  B.  551. 

Judgment  bj  Befiialt— Appeal  or  Applieation 
to  Bohear.] — Although  the  court  of  appeal  has 
jurisdiction  to  hear  a  direct  appeal  from  a  judg- 
ment by  default,  such  appeals  will  not  be  en- 
couraged. The  proper  course  for  a  party  against 
whom  judgment  has  been  given  by  default  is  to 
apply  to  the  judge  who  heard  the  cause  to  set 
aside  the  judgment  and  to  rehear  the  cause. 
Vint  V.  HudspUh,  54  L.  J.,  Ch.  844  ;  29  Ch.  D. 
322  ;  52  L.  T.  741  ;  33  W.  B.  738— C.  A. 

Applieation  to  reitore  to  Lift — Time  for.] — 

An  action  coming  on  for  trial  on  the  30th  July, 
was  dismissed  with  costs  in  consequence  of  the 
plaintiff  not  appearing  at  the  trial.  On  the 
31st  October  a  motion  was  made  to  discharge 
the  previous  order,  and  to  restore  the  case  to  the 
paper  to  be  heard  on  the  merits: — Held,  that 
the  court  had  no  power  to  restore  the  action 
except  when  the  application  is  made  within  six 
days  of  the  dismissal.  Walter  or  Walker  v. 
James,  53  L.  T.  597  ;  34  W.  B.  29. 

Where  an  application  to  set  aside  a  judgment 
obtained  against  a  party  on  his  non-appearance 
at  the  trial  is  made  after  the  time  limited  for  so 
doing  has  expired,  it  is  not  necessary  to  first 
make  a  substantive  application  for  an  extension 
of  time,  but  the  notice  of  motion  should  show 
that  the  application  is  out  of  time.  Bule  21  of 
Ord.  XXXIII.  of  the  Chancery  of  Lancaster 
Bules,  1884,  which  provides  that  an  application 
to  set  aside  a  judgment  obtain^  where  one  party 
does  not  appear  at  the  trial  must  be  made  **  within 
six  days  after  the  trial,  or  at  next  sitting  of  the 
court,"  does  not  give  an  option  to  the  party 
against  whom  judgment  has  been  given  to  move 
either  within  the  time  named  (whether  a  court 
sits  or  not),  or  at  the  next  following  sittings ; 
but  means  that  the  application  is  to  be  made 
within  six  days,  if  the  court  is  then  sitting,  and 
if  it  does  not  sit  within  the  six  days,  the  next 
time  it  does  sit.  Bradshaw  v.  Warlow,  55 
L.  J.,  Ch.  862  ;  32  Ch.  D.  403 ;  54  L.  T.  438  ; 
34  W.  B.  557— C.  A. 

Terms.] — In  ejectment,  entered  at  the 

assizes,  the  defendant  not  appearing  when  the 
cause  was  called  on  for  trial,  the  plaintiff's 
counsel  at  once  took  a  verdict,  immediately  after 
which  the  defendant's  counsel  came  into  court, 
strictly  in  time  (by  the  clocks  of  the  assize  to\%Ti), 
and  ready  to  try,  which  the  plaintiff's  attorney 
refused  to  consent  to ;  the  court  let  the  defen- 
dant in  to  try  without  terms.  Curtit  v.  Marsh, 
3  H.  &  N.  866  ;  28  L.  J.,  Ex.  36  ;  4  Jur.  (N.8.) 
1112. 

When  a  plaintiff  at  the  assizes  is  compelled  ta 
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withdi^w  his  record  on  account  of  the  non-arriyal 
of  his  witnesses  by  the  time  his  cause  is  called  on, 
a  judge  will  allow  the  record  to  be  re-entered 
on  the  arrival  of  the  witness,  unless  it  is  shewn 
by  affidavit  for  the  defenduit  that  his  witnesses 
have  been  dismissed.  Lean  v.  Smithy  2  M.  &  Bob. 
126. 

The  court  will,  under  some  circumstances, 
restore  a  cause  to  its  place  in  the  paper,  which 
has  been  tried  out  of  its  turn  in  the  day's  list 
under  the  supposition  that  it  was  undefended,  it 
appearing  that  counsel  had  been  instructed  for 
the  defendant.  Dorrien  v.  Mowell,  8  Scott,  508 ; 
4  Jur.  196. 

When  a  judgment  obtained  on  default  of 
appearance  at  the  trial  was  set  aside,  the  default- 
ing party  was  ordered  to  pay  the  costs  of  the  day 
when  the  action  was  called  on,  and  of  the  appli- 
cation to  restore.  CocUe  v.  Joyoe^  47  L.  J., 
Ch.  543;  7  Ch.  D.  66;  37  L.  T.  428;  26  W.  B.  59. 

Where  a  defendant  had  instructed  a  solicitor 
to  enter  appearance  and  defend  an  action,  and 
the  solicitor,  after  entering  appearance,  neglected 
the  action  and  allowed  it  to  come  to  trial  without 
communicating  with  the  defendant,  or  appearing, 
or  instructing  counsel  to  appear  at  the  trial,  and 
the  defendant  did  not  ascertain  that  the  action 
had  been  tried  and  judgment  recovered  against 
him  with  costs  until  more  than  six  days  after  the 
trial,  he  personally  having  been  guilty  of  no 
negligence  and  having  made  an  application  for 
enhirgement  of  the  time  within  six  days  of  his 
having  heard  that  the  trial  had  taken  place,  the 
court  granted  an  extension  of  the  time  to  enable 
him  to  apply  to  set  aside  the  judgment.  Miohell 
V.  WiUon  ,26  W.  K.  380. 

A  defendant  obtained  an  order  to  set  aside  a 
judgment  which  had  been  entered  against  him  in 
default,  with  liberty  to  appear  and  defend  the 
action,  upon  terms  of  paying  to  the  plaintiff  aU 
his  costs  of  >the  action  subsequent  to  delivery  of 
the  statement  of  claim.  Williams  v.  Brisco^ 
29  W.  B.  713. 

When  through  a  mere  mistake  or  slip  either 
party  to  an  action  does  not  appear  on  its  being 
called  on  for  trial,  and  judgment  is  given  in 
default  of  appearance,  and  an  application  to 
restore  the  action  is  made  within  due  time,  it 
is  a  matter  of  course  to  restore  the  action  on 
the  applicant  paying  aU  the  costs  of  the  day. 
Burgoine  v.  Taylor,  47  L.  J.,  Ch.  642  ;  9  Ch.  D.  1 ; 
38  L.  T.  438  ;  26  W.  B.  568— C.  A. 

When  a  plainti£E,  against  whom  judgment  by 
default  had  been  given,  applied  to  have  the 
judgment  set  aside  and  the  action  restored  to  the 
trial  list  on  the  ground  that  his  solicitor,  acting 
under  a  belief  that  the  action  was  some  way 
down  in  the  cause  list,  and  that  negotiations 
which  were  then  going  on  would  result  in  a 
settlement  of  the  action,  had  deferred  instruct- 
ing counsel  to  app€»r  : — Held,  that  the  circum- 
stances were  sufficient  to  justify  the  court  in 
setting  aside  the  judgment  and  restoring  the 
action  to  the  list,  on  the  payment  by  the  plaintiff 
of  the  costs  of  the  day  and  of  the  application. 
Wrighty,  Clifford,  47  L.  J.,  Ch.  543;  26  W.  B.  369. 

A  plaintiff,  being  unready  to  proceed  with  the 
trial  of  his  action  when  it  came  on  unexpectedly, 
applied  for  a  postponement,  and  upon  its  being 
refused  let  judgment  go  by  default.  A  divisional 
court  refused  to  set  aside  the  judgment ;  but  the 
court  of  appeal,  upon  fresh  materials  offering  a 
reasonable  explanation  of  the  plaintiff's  unreiSi- 
ness,  set  aside  the  judgment  and  ordered  the 
action  to  be  restored  to  the  list  on  his  paying  the 


costs  of  the  day,  including  all  costs  thrown  away, 
and  the  costs  of  the  applications  both  to  the  divi- 
sional court  and  to  the  court  of  appeal.  Xing 
v.  Sandeman,  38  L.  T.  461 ;  26  W.  B.  569—0.  A. 

Decree  on  default  setting  aside  a  lease  of  a 
charity  estate,  with  covenant  for  perpetual 
renewal,  and  directing  an  account  of  the  actual 
rent:  rehearing  permitted  on  paying  costs, 
not  disturbing  proceedings  before  the  master  to 
the  draft  of  a  report  of  what  was  due,  but  the 
money  not  to  be  paid  into  court  before  the  report 
made ;  petition,  not  motion,  the  proper  appUca- 
tion.    Att.'Chn,  v.  Broohe,  18  Ves,  319. 

After  the  order,  permitting  the  defendant  to 
rehear  the  decree  made  on  his  default,  setting 
aside  the  charity  lease,  and  directing  an  account 
of  the  rents ;  he  was  ordered  to  give  security  for 
the  -sum  reported  due.  AtU-Oen.  v.  Brookcy  18 
Ves.  496. 

Where  the  bill  had  been  dismissed  in  the 
absence  of  the  plaintiff's  solicitor,  allowed  under 
the  circumstances  to  be  set  down  again  to  be 
heard,  upon  payment  of  costs  by  the  plaintiff. 
Hale  V.  Lewie,  2  Keen,  318. 

A  bill  having  be^i  dismissed  with  costs,  owing 
to  the  plaintiff's  solicitor  having  neglected  to 
instruct  counsel  or  deliver  papers,  the  cause  was, 
on  motion  supported  by  affidavit,  under  tlie  cir- 
cumstances ordered  to  be  restored  upon  payment 
of  costs  by  the  plaintiff's  solicitor.  Birch  v. 
Williame,  24  W.  B.  700. 

On  what  Grounds.]  —  Where   a  cause 


which  was  set  down  for  the  purpose  of  taking  the 
bill  pro  confesso,  against  an  absconded  defen- 
dant, had  been  struck  out  on  account  of  the 
absence  of  counsel,  the  court  permitted  it  to  be 
restored  on  the  application  of  phdntiff  alone. 
Harvey  v.  Benan,  12  Jur.  445. 

In  equity,  where  a  party  shows  upon  affidavit 
that  he  was  surprised  by  a  cause  being  in  the 
paper  on  a  particular  day,  and  being  disposed 
of  in  his  aosence,  the  court,  upon  motion,  will 
restore  it  to  the  paper  to  be  heaid,  and  a  petition 
is  not  necessary  for  that  purpose.  Bowleg  v. 
Carter,  1  Y.  &  J.  611. 

Plaintiff,  an  executor,  did  not  appear  at  the 
hearing ;  and  upon  proof  of  service  of  the  sub- 
poena to  hear  judgment  the  bill  was  dismissed 
with  costs.  An  application  to  restore  the  cause 
to  the  paper,  on  the  ground  that  the  plaintiff 
had,  seven  months  previously,  become  bankrupt, 
and  believed  that  his  rights  passed  to  the 
assignees,  which  was  not  the  fact,  refused  with 
costs.    Froet  v.  Hilton,  15  Beav.  432. 

A  decree  was  taken  by  default  in  consequence 
of  the  negUgence  of  the  clerk  of  the  defendant's 
solicitor.  The  court  refused  to  restore  the  cause. 
Flower  v.  &edge,  23  Beav.  449. 

Cause  set  down  again  for  hearing  on  further 
directions,  on  the  petition  of  defendants  out  of 
the  jurisdiction  at  the  first  hearing,  who  subse- 
quently appeared,  in  order  to  enable  them  to 
appeal  from  the  decree.  Prendergaet  v.  LmK- 
ington,  5  Hare,  177.    And  see  Cases  supra. 


o.  Shobt  Cause. 

1.  In  Qeneiral. 

See  B.  S.  C.  1883,  Ord.  XL.  r.  1, 

A  motion  for  a  decree  in  a  fit  case  may  be  set 
down  for  hearing  as  a  short  cause.  Ames  v. 
Ames,  10  Hare  (App.)  Ixxv.  See  also  Brew  v. 
Long,  17  Jur.  173. 
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A  cause  ought  not  to  be  set  down  as  a  short 
cause  if  it  will  take  more  than  ten  minutes. 
Anon.,  17  Jur.  4S5. 

A  cause  ought  not  to  be  transferred  from  the 
long  to  the  short  cause  list,  when  it  involves  a 
decision  of  anv  point  requiring  argument.  Kane 
V.  Johnson,  1  Ir.  Eq.  B.  279. 

Where  a  cause  has  been  set  down  as  a  short 
cause  without  the  order  of  the  court,  and  is 
afterwards  struck  out,  the  defendants  will  have 
the  costs,  unless  thev  had  concurred  in  its  being 
so  set  down.  MellUh  v.  Brooks,  C.  P.  Ckmp.  474. 

Where,  in  a  suit  for  foreclosure  of  ml  estate 
charged  with  an  original  loan  to  the  mortgagee, 
and  as  a  further  security  on  a  mortgage  of  other 
lands,  the  court  considered  that  it  might  have 
been  set  down  as  a  short  cause,  the  plaintiff  held 
entitled  to  tiie  costs  of  the  motion.  Aldtoortk 
V.  BoHmon,  2  Beav.  287. 

In  an  administration  suit  pending  at  the  com- 
mencement of  the  judicature  acts,  the  defen- 
dant had  put  in  his  answer,  but  no  further 
proceedings  had  been  taken.  It  was  desired  by 
the  plaintiff  and  defendant  that  the  cause  should 
be  heard  as  short.    The  acts  make  no  express 

Srovision  for  hearing  of  short  causes.  The  court 
irected  that  the  plaintiff  should  set  down  the 
cause  on  motion  for  judgment  in  the  same  way 
as  provided  by  the  Judicature  Act,  Ord.  XXIX. 
r.  10,  when  the  defendant  had  made  default  in 
delivering  his  defence.  Palin  v.  Brookes,  33 
L.  T.  322  ;  24  W.  R.  20. 

A  plaintiff,  upon  the  defendant  dispensing 
with  a  statement  of  claim,  set  down  his  action 
as  a  short  cause,  and  moved  for  judgment 
according  to  prepared  minutes.  Upon  the 
defendant  objecting  that  the  action  must  be 
brought  to  trial,  it  was  ordered  that  the  action 
be  pUced  in  the  general  non-witness  list.  Wil- 
mott  V.  Toumg,  44  L.  T.  331 ;  29  W.  E.  413. 

BellYezy  of  Statem«nt  of  daim.]— When  an 
action  by  cestuis  que  trustent  under  a  will 
against  executors  and  devisees  in  trust,  for 
administration  of  the  real  and  personal  estate 
of  the  testator,  was  to  be  heard  as  a  short  cause, 
the  court  considered  it  unnecessary  for  the  plain- 
tiff to  deliver  a  statement  of  claim.  Oreen  v. 
CoUhy,  45  L.  J.,  Ch.  303 ;  1  Ch.  D.  693 ;  24 
W.  R.  246. 

When  an  action  is  brought  by  a  legatee  for 
the  administration  of  the  estate  of  his  testator, 
and  it  is  desired  to  take  judgment  short  in  the 
first  instance,  a  statement  of  claim  should  be 
delivered.    Breton  v.  Moekett,  83  L.  T.  684. 

CauM  List.] — Under  the  chancery  regalations 
made  in  1876,  motions  for  judgments  in  actions 
are  entered  in  the  cause-book,  and  if  marked 
^* short"  will  be  placed  in  the  paper  *'on  the 
first  short  cause  day  after  the  day  for  which 
notice  has  been  given  "  : — ^Held,  that  this  means 
"  the  first  short  cause  day  available  after  the 
giving  of  the  notice."  (?r««  v.  JIfcwiv,  39  W.  R. 
421. 

Motion  for  a  decree  under  the  16  &  16  Vict. 
c  86,  must  take  its  turn  in  the  cause  list.  Brew 
v.  Long,  17  Jur.  173 ;  1  W.  R.  207. 


8.  Oonaent  or  Oeztiflcato  of  OounaeL 

Bill  of  foreclosure  cannot  be  set  down  as  a 
short  cause,  except  by  consent.  BashZeigh  v. 
Bayman,  2  Madd.  147. 

The  court  will  not  order  a  foreclosure  suit  to 


be  advanced  and  heard  as  a  short  cause,  without 
the  defendant's  consent.  Lewin  v.  MoUne, 
1  Beav.  99  ;  8  L.  J.,  Ch.  96. 

Cause  may  be  set  down  to  be  heard  as  a  short 
cause,  without  motion,  on  consent ;  but,  if  the 
defendant  do  not  consent,  a  motion,  with  certifi- 
cate of  counsel  that  the  cause  is  proper  to  be 
set  down,  is  necessary.  Bankin  v.  Moore,  1  Jur 
525. 

The  court  will  not  order  a  cause  to  be  heard 
as  a  short  cause,  although  the  plaintiff  and  all 
the  defendants  but  one  consent  to  its  being  so 
heard.  Ker  v.  Cusae,  7  Sim.  521  ;  6  L.  J.,  Ch.  326 ; 
1  Jur.  494. 

A  plaintiff  setting  down  his  cause  as  short, 
without  the  consent  of  the  defendant,  is  bound 
to  give  notice  to  the  defendant  that  he  has  done 
so ;  and  in  the  absenoe  of  proof  of  such  notice 
a  decree  cannot  be  made  in  a  short  cause  against 
a  defendant  who  does  not  appear.  Molestoorth 
V.  Snead,  2  N.  R.  512 ;  32  L.  J.,  Ch.  709 ;  11 
W.  R.  934. 

A  cause,  upon  the  counsel  for  the  plaintiff 
undertaking  to  certify  that  it  was  proper  to  be 
heard  as  a  short  cause,  was  directed  to  be  put  in 
the  next  paper  of  short  causes  without  the  con- 
currence of  the  defendant's  solicitor.  'Inexpe- 
diency of  the  rule  requiring  such  concurrence, 
where  it  is  withheld  merely  for  the  purpose  of 
delaying  the  taking  of  accounts  to  the  master's 
office.    Mounlford  v.  Cooper,  1  Keen,  464. 

When  on  a  motion  to  hear  a  cause  as  a  short 
cause,  on  the  certificate  of  counsel,  the  opposite 
counsiel  certifies  that  it  is  not  a  proper  cause  to 
hear  as  a  short  cause,  the  court  will  not  permit 
any  discussion  on  the  point,  but  will  at  once 
refuse  the  application.  Beeves  v.  Oill,  2  Keen, 
671 ;  6  L.  J.,  Ch.  302. 

The  practice  at  the  rolls  as  to  short  causes  is 
this,  that  when  a  cause  is  ready  for  hearing  it 
may  be  set  down  as  a  short  cause  on  the  certifi- 
cate of  the  plaintiff's  counsel,  and  the  consent 
of  the  defendant's  solicitor.  A  cause  may  also 
be  set  down  as  a  short  cause,  on  the  motion 
either  of  the  plaintiff  or  defendant,  on  his 
counsel's  certificate  of  its  propriety,  provided 
the  counsel  for  the  opposite  party  declines  to 
state  that  he  considers  the  cause  not  to  be  a 
short  cause.  Bfttchinson  v.  Stephens,  1  Keen, 
659 ;  2  MyL  ft  C.  452 ;  6  L.  J.,  Ch.  296  ;  1  Jur. 
624. 

A  different  practice  prevails  in  the  vice- 
chancellor's  coiu*t,  where  a  cause  can  only  be 
set  down  as  a  short  cause  on  the  certificate  of 
the  plaintiff's  counsel  and  the  consent  of  the 
defendant's  solicitor.    lb, 

A  cause  cannot  be  set  down  to  be  heard  as  a 
short  cause  on  certificate  merely,  if  the  defen- 
dant object  to  its  being  set  down.  In  such  a 
case,  the  proper  course  is  to  have  it  set  down  by 
order,    litmer  v.  Turner,  2  Jur.  127. 

The  court  will,  under  circumstances,  dispense 
with  the  usual  certificate  of  counsel  tiiat  a 
cause  is  proper  to  be  heard  as  a  short  cause 
Hargraves  v.  White,  22  L.  J.,  Ch.  640 ;  17  Jur. 
436. 

The  court  will  advance  a  special  case  to  be 
heard  on  a  short  cause  day,  on  the  statement  by 
counsel  of  facts  shewing  that  it  is  important 
that  the  case  should  be  disposed  of  shortly,  and 
his  representation  that  the  hearing  will  not  take 
more  than  ten  minutes.  Wooa  v.  Wood,  19 
W.  R.  972.  But  see  Awm^  1  W.  R.  10 ;  Bole  v, 
Atkinson,  3  Jur.  (N.&)  41. 

The  court  laid  down  the  following  rule  for 
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hearing  short  canses : — The  certificate  of  plain- 
tiffs coonsel  is  a  primft  facie  ground  for  setting 
down  the  cause.  The  defendant,  who  has  not 
consented,  may  appear,  and  if  he  can  shew  any 
fair  reason  why  it  should  not  be  heard  as  a  short 
caose,  it  will  go  into  the  general  list ;  but  other- 
-vriae  it  will  be  heard  without  the  defendants 
consent  as  a  short  cause.  Iblttead  y.  6frayt 
L.  R.  18  Eq.  92. 

XIL  NEW  TRIAL. 

A.  In  what  Cases,  497. 
b.  Ibr  what  Cause. 

1.  Excessive  Damages,  502. 

2.  Inad6qua<nr  of  I>Eumages,  606. 

8.  Absence  of  Evidence  at  the  Trial,  607. 

4.  Discovery  of  New  Evidence,  609. 

5.  Perjury,  Forgery,  or  Conspiracy,  510. 

6.  False  or  Mistaken  Testimony,  611. 

7.  Examination  and  Rejection  of  Witnesses, 

611. 

8.  Improper  Admission  of  Evidence,  512. 

9.  Improper  Rejection  of  Evidence,  514. 

10.  Misdirection  and  Non-direction  of  Judge, 

616. 

11.  Direction  as  to  Damages,  619. 

12.  Ruling  as  to  Right  to  Begin,  520. 

13.  Ruling  as  to  Stamps  on    Documents, 

520. 

14.  Verdict  against  Weight  of   Evidence, 

620. 
16.  Verdict  for  Laiger  Sum  than  Claimed, 
523. 

16.  In  Cases  of  Nonsuit,  523. 

17.  Mistake  and  Inconclusiveness,  524. 

18.  Mistake  as  to  Qualification  of  Jury,  526. 

19.  Misconduct  of  Jury,  628. 

20.  Improper  Influence  on  Jury,  631. 

21.  Verdict  obtained  by  Trick  or  Surprise, 

632. 

22.  Absence  of  Parties,  their  Solicitor  or 

Counsel,  634. 

23.  Death  of  Parties,  636. 

e.  Praotiee,  636. 

a.  Is  WHAT  Cases. 

I&  Penal  Aotioiu.] — ^The  court  has  authority 
to,  and  will,  grant  a  new  trial  in  a  penal  action, 
though  the  verdict  is  for  the  defendant,  where 
the  court  is  satisfied  that  the  verdict  is  in  con- 
travention of  law,  whether  the  error  has  arisen 
from  the  misdirection  of  the  judge,  or  from  a 
misapprehension  of  the  law  by  the  jury,  or  from 
a  desire  on  their  part  to  take  the  exposition  of 
the  law  into  their  own  hands.  Att.'Gen.  v. 
Bogers,  11  M.  &  W.  670 ;  2  D.  (N.S.)  1037 ;  12 
L.  J.,  Ex.  396  ;  7  Jur.  704. 

It  is  a  settleid  rule  of  practice,  that  a  rule  nisi 
for  a  new  trial  is  not  granted  on  the  ground  of 
the  verdict  being  against  the  evidence  in  an 
action  on  a  penfd  statute  where  the  defendimt 
has  obtained  the  verdict.  Sail  v.  6heen,  9  Ex. 
247  ;  2  C.  L.  R.  427  ;  23  L.  J.,  M.  C.  16.  S.  P., 
Gough  V.  Bdrdman,  6  Jur.  (K.8.)  402. 

The  court  will  grant  a  new  trial  in  a  penal 
action,  on  account  of  a  mistake  or  misdirection 
of  the  judge.  Wilson  v.  Bastall,  4  Term  Rep. 
753 ;  2 R.  R. 515.  ^,Y,,Calerafty,Oibbs,1i'I^fm 
Rep.l9.  And8ee/2e0v.iZiMM;;,6B.A:C.666;9 
D.  A:  R.  566  ;  5  L.  J.  (O.B.)  M.  C.  80 ;  30  R.  R.  482. 

But  not  for  any  other  cause.  Brooke  v. 
MddUton,  10  East,  268 ;  1  Camp.  460. 

After  a  verdict  for  the  defenaant  in  a  penal 


action,  the  court  will  not  grant  a  new  trial, 
where  the  verdict  was  contrary  to  the  judge's 
direction,  and  founded  on  a  mistake,  if  there 
has  been  no  misconduct  in  the  jury.  JtanstonY, 
JSUeridge,  2  Chit  273. 

In  Replevin.  ]— Where,  in  replevin,  the  plain- 
tiff obtained  a  verdict,  with  damages  4Z.  4«.,  the 
court  refused  to  grant  a  new  trial,  which  was 
moved  for  on  the  ground  that  the  verdict  was 
against  evidence,  although  it  was  insisted  that 
the  rule,  as  to  trifling  damages,  could  not  apply 
to  an  action  of  this  nature.  Breton  v.  itay^ 
9  Moore,  683. 

In  replevin,  when  the  verdict  is  for  the  plain- 
tiff, the  court  will  not  grant  a  new  trial,  even  on 
payment  of  costs,  without  very  clear  grounds ; 
for  the  landlord  has  other  remedies  for  his  rent, 
and  a  new  trial  would  renew  the  liability  of  the 
sureties,  and  the  plaintiffs  risk  of  paying  double 
costs.  Parry  v.  Ihmoa/n,  7  Bing.  243  ;  6  M,  ft  P. 
19 ;  M.  &  M.  633  ;  9  L.  J.  (0.8.)  C.  P.  83. 

Interpleader  Issue.] — Granting  a  new  trial  on 
the  ground  of  the  verdict  being  against  evidence 
applies  to  interpleader  issues.  Janes  v.  Whit' 
bread,  2  L.  M.  &  P.  407 ;  11  C.  B.  406 ;  20  L.  J., 
C.  P.217;  15  Jur.  612. 

Applieation  to  what  Conn.] — Under  the 


Rules  of  1883,  Ord.  LVII.,  r.  11,  where  an  inter- 
pleader issue  has  been  tried  by  a  jury,  and 
judgment  given  according  to  their  finding  by 
the  presiding  judge,  application  for  a  new  tiial 
must  be  made  to  the  court  of  appeal  and  not 
to  the  divisional  court.  Burstatl  v.  Bryant, 
12  Q.  B.  D.  103;  49  L.  T.  712;  32  W.  R.  495; 
48  J.  P.  119.    But  see  next  Case. 

Where  a  party  desires  to  obtain  a  new  trial 
in  an  interpleader  issue,  the  application  must  be 
made  to  a  divisional  court.  Ii,  in  such  a  case,  it 
is  desired  both  to  move  for  a  new  trial,  and  also 
to  appeal,  under  Ord.  XL.,  r.  5,  both  applications 
must  be  made  in  interpleader  as  in  other  cases, 
in  the  first  instance,  to  a  divisional  court,  from 
the  judgment  of  which  an  appeal  lies  to  the 
court  of  appeaL  Bobinson  v.  Tueher,  53  L.  J., 
Q.  B.  317 ;  14  Q.  B.  D.  371 ;  50  L.  T.  380 ;  32 
W.  R.  697— C.  A. 

Sednotion.] — In  actions  for  seduction  and 
cases  of  that  description,  the  court  will  be  caie- 
ful  not  to  grant  a  new  trial,  unless  they  feel  that 
the  interests  of  justice  require  it.  Walker  v. 
EntwisU,  1  L.  T.  553. 

]Qectment.]— A  new  trial  will  not  be  granted 
in  an  action  for  mesne  profits  after  a  recovery  in 
ejectment.    Holdfast  v.  Morris,  2  Wils.  116. 

Writ  of  Inqniry— Applieatlon  to  whatOonrt.] 
— ^Where,  in  an  action  in  the  high  court  to 
recover  damages,  the  defendant  does  not  appear, 
and  a  writ  of  inquiry  issues  to  the  sherifE  to 
assess  damages  with  a  jury,  if  either  party 
desires  to  question  the  assessment  of  damages 
the  motion  for  a  new  writ  of  inquiiy  must  be 
made  to  the  court  of  appeal,  under  s.  1  of  the 
Judicature  Act,  1890,  and  not  to  the  Queen*s 
Bench  Division.  William  Badam^s  Mierohe 
XUler  Of.  V.  Leather,  61  L.  J.,  Q.  B.  38 ;  [1892] 
1  Q.  B.  85 ;  65  L.  T.  604  ;  40  W.  R.  83—0.  A. 

Trial  before  Oflieial  Beferte— To  what  Oonrtl 
— ^Where  there  has  been  a  trial  before  an  offtcial 
referee,  a  motion  for  a  new  trial  must  be  made 
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in  the  Qaeen*8  Bench  Division,  and  not  in  the 
court  of  appeal.  Ocwer  t.  Tobitt,  39  W.  B. 
193— C.  A. 

Compeniation  for  Landi  taken — ^Iiine.] — ^The 
court  has  no  power  to  grant  a  new  trial  of  an 
issue  directed  under  s.  41  of  the  Regulation  of 
Railways  Act,  1868,  to  determine  the  right  of 
compensation  for  lands  taken  for  the  purposes 
of  a  railway.  Bimii'ngliam  Land  Oo.  v.  L,  4'  ^' 
ir.  Ry,,  58  L.  J.,  Q.  B.  687  ;  22  Q.  B.  D.  435  ;  60 
L.  T.  317  ;  37  W.  B.  285. 

County  Coort — ^Aotien  Bemitted  for  Trial.] — 
Br.  3  and  4  of  Ord.  XXXIX.,  and  r.  1  of  Ord.  LII. 
(of  1883),  have  no  application  to  cases  sent 
for  trial  to  a  county  court,  under  19  &  20  Vict, 
c.  108,  s.  26 ;  applications  for  new  trials,  there- 
fore, are  still  regulated  by  the  old  practice. 
Prichard  v.  Prichard,  54  L.  J.,  Q.  B.  30 ;  14 
Q.  B.  D.  55  ;  51  L.  T.  859  ;  33  W.  B.  198. 

See  also  COUNTY  Court. 

In  County  CovaU.^—See  County  Coubt. 

In  Criminal  Caioi.] — See  Chimin al  Law. 

Yerdiot  nnder  901.] — It  is  the  custom  of  the 
Queen's  Bench  Division  not  to  grant  a  new  trial 
on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence  where  the  damages  do  not 
exceed  20Z.,  except  under  peculiar  circumstances, 
such  as  the  trial  of  a  right,  or  where  the  personal 
character  of  a  person  might  be  injured.  Joyce 
V.  Metropolitan  Board  of  WorJte,  44  L.  T.  811. 

The  rule  of  practice,  limiting  new  trials  to 
causes  of  action  above  20Z.,  is  founded  on  the 
reason  that  it  must  be  purchased  by  payment  of 
costs,  and  applies  to  the  plaintiff  and  the  defen- 
dant. The  only  exception  is,  where  there  has 
been  a  misdirection  of  the  juiy  by  the  judge. 
Tovn^  V.  HarrUon,  2  C.  &  J.  14  ;  2  Tyr.  167  ;  1 
li.  J.,  £)x.  o. 

The  rule  that  a  new  trial  will  not  be  granted 
for  either  party  where  the  sum  given  or  recover- 
able is  under  20^.  does  not  apply  to  replevin. 
Edgsoii  V.  Cardwell,  L.  R.  8  C.  P.  647;  28  L.  T.  819. 

A  new  trial  will  not  be  granted  in  hard  or 
trifling  actions  after  a  verdict  for  the  defendant, 
except  for  a  misdirection  of  the  judge,  or  where 
a  point  has  been  reserved.  Brooke  v.  Middleton, 
10  East,  268  ;  1  Camp.  450. 

Where  the  judge  misdirected  the  juiy,  by  sub- 
mitting for  their  consideration  a  fact  not  proved 
nor  deducible  from  the  evidence,  the  court  granted 
a  new  trial,  though  the  amount  in  question  was 
less  than  11.  Haine  v.  Bareyf  4  A.  &  E.  892  ; 
6  N.  &  M.  356  ;  2  H.  &  W.  80. 

After  a  verdict  for  less  than  20Z.,  a  new  trial 
is  only  granted  where  it  can  be  granted  without 
costSf  e.g.  for  misdirection,  and  not  where  it 
could  only  be  granted  on  payment  of  costs,  e.g. 
for  a  verdict  against  evidence.  Bryan  v.  PhUlips^ 
3  Tyr.  181 ;  1  C.  &  M.  26. 

Where  a  verdict  is  under  20Z.,  the  court  will 
not  gitint  a  new  trial,  although  it  be  against 
evidence,  and  contrary  to  the  opinion  of  the 
judge.  Scott  V.  Watkine,  4  M.  &  P.  237  ;  8  L.  J. 
(0.8.)  C.  P.  158.  S.  P.,  Roberts  v.  JTarr,  1  Taunt. 
495;  10  R.  R.  592;  Tarlington  v.  Starey,  7 
W.  R.  188. 

Unless  the  conduct  of  the  jury  has  been  quite 
outrageous.  Manning  v.  Underwood^  M'Clel.  & 
Y.  266.  See  Allnm  v.  BouUbee,  9  Ex.  738  ;  2 
C.  L.  R.  1072 ;  23  L.  J.,  Ex.  208 ;  18  Jur.  406  ; 
2  W.  R.  459. 


Where  the  verdict  is  perverae,  the  court  wiU 
grant  a  new  trial,  although  the  damages  are  less 
than  201.    Freeman  v.  Price,  1  Y.  &  J.  402. 

To  an  action  claiming  special  damage  for  the 
non-delivery  of  goods  within  a  reasonable  time, 
the  defendant,  admitting  negligence  to  havf 
been  the  cause  of  the  non-delivery,  paid  101,  into- 
court.  .  The  judge  left  it  to  the  jury  to  say 
whether  this  sum  was  a  sufficient  compensation 
for  the  pecuniary  loss  the  plaintiff  had  sustained, 
pointing  out  that  the  law  did  not  entitle  him  to- 
recover  undef  some  of  the  heads  of  his  claim, 
and  that  on  the  evidence  there  was  no  pretence 
for  saying  that  he  had  sustained  any  substantial 
loss.  The  jury  having  given  a  verdict  for  5L 
beyond  the  sum  paid  into  court : — ^Held,  that 
the  amount  of  damages  was  a  question  for  the 
jury,  and  had  been  properly  left  to  them ;  and 
although  the  court  might  think  the  verdict 
wrong,  and  101.  enough,  yet  the  damages  recovered 
being  less  than  20Z.,  the  verdict  could  only  be 
disturbed  on  the  ground  of  its  being  perverse ; 
and  as  the  jury  had  not  disobeyed  any  directiona 
of  the  judge,  the  verdict  could  not  be  said  to  be 
perverse,  and  the  court  could  not  interfere  to- 
disturb  it.  Adams  v.  Midland  Ry.,  31  L.  J.,  Ex. 
35  ;  10  W.  R.  84. 

The  rule,  if  the  damages  are  under  20Z.,  applies- 
to  cases  of  surprise  and  to  actions  of  trover. 
BansonT.  Didshury,  4  P.  &  D.  441 ;  12  A.  &  E.  631. 

Where  a  verdict  for  the  plaintiff  is  under  20Z., 
the  circumstance  that  other  actions  depend  on 
the  result  of  such  verdict  is  no  reason  for  granting 
a  new  trial  on  the  ground  of  its  being  against 
the  evidence.  Leese  v.  SyVcester,  12  L.  J.,  C.  P. 
250. 

Action  for  an  injury  to  the  plaintiff's  reputa- 
tion, by  the  sale  by  the  defendant  of  gun-locks 
of  an  inferior  fabric  with  the  name  of  the  plain- 
tiff stamped  thereon.  The  jury  having  returned 
a  verdict  for  the  defendant  upon  an  issue  on 
damages,  ultra  5Z.  paid  into  court,  on  the  ground 
that  the  sum  paid  into  court  covered  the  pecu- 
niary damage  actually  sustained  by  the  plaintiff^ 
the  court,  on  an  application  for  a  new  trial, 
declined  to  interfere.  Mavton  v.  Bales,  1  C.  B. 
444. 

BnbitantiLal  Wrong  or  XlMarriage.j^Before 
exposing  parties  to  the  expense  of  a  new  trial,  the 
court  must  be  able  to  sav  that  the  verdict  was 
manifestly  wrong,  and  that  there  had  been  a 
gross  miscarriage  of  justice.  Jenkins  v.  Morris^. 
14  Ch.  D.  674  ;  42  L.  T.  817— C.  A. 

Hovelty  of  Qnettion.! — ^The  novelty  of  the 
question  at  issue  is  an  element  to  be  taken  into 
consideration  in  deciding  whether  a  new  trial 
should  be  granted  or  not.  Metropolitan  District 
Asylum  v.  Hill,  47  L.  T.  29 ;  47  J.  P.  148-^ 
H.  L.  (E.) 

Qnettionf  of  Yalne  and  Importanoe.] — Value 
and  importance  are  not  of  themselves  sufficient 
grounds  for  granting  a  new  trial,  unless  there  is 
also  some  doubt  in  the  question,  though  they 
frequently  weigh  in  obtainiug  a  rule  to  shew 
cause  why  there  should  not  be  a  new  triaU 
Vernon  v.  Haiikey,  2  Term  Rep.  113 ;  1  R.  R.  444. 

Where  there  has  been  but  a  short  time  for 
investigating  a  question  of  real  property,  of  a 
doubtful  and  obscure  nature,  and  of  great  value, 
although  conflicting  evidence  has  been  left  to  the 
jury,  and  the  court  does  not  think  the  verdict 
wrong,  yet,  if  the  inheritance  is  to  be  bound  for 
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ever  by  the  verdict,  the  court  will  grant  a  new 
trial  on  payment  of  costs.  Swinnerton  t.  Stafford 
i^Marquii),  3  Tannt.  91. 

The  court  refused  to  grant  a  rule  for  a  new 
trial  in  an  action  of  trespass,  on  the  ground  that 
the  Terdict  was  against  evidence,  where  the 
damages  fell  below  20/.,  though  the  case  was 
stated  to  be  of  general  importance,  as  relating 
to  the  boundaries  of  a  jurisdiction.  Sawell  v. 
Champion,  6  A.  &  E»  407 ;  2  N.  &  P.  627 ;  W., 
W.  &  D.  667. 

The  importance  of  the  verdict  to  others  besides 
the  parties  to  the  litigation  is  an  element  to  be 
taken  into  consideration  in  deciding  whether  a 
new  trial  should  be  granted  or  not.  Metropolitan 
Mutrict  Atylum  v.  HUl,  47  L.  T.  29 ;  47  J.  P. 
148— H.  L.  (E.) 

Where  there  is  no  surprise  and  no  miscarriage 
of  justice,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  seriously  affects  the 
character  of  the  applicant,  he  having  been 
examined  as  a  witness,  although  new  evidence  has 
been  discovered  tending  to  vindicate  his  chatacter. 
Lewi$  V.  Tmsgler,  2  C.  L.  B.  727.  See  Price  v. 
Orijin,  1  MoU.  401 ;  Shields  v.  Boucher,  1  Be 
a.  &,  Sm.  40. 

Seoond  or  Third  Vew  TriaLJ — ^There  is  no  limit 
to  the  discretionary  jurisdiction  of  the  court  in 
granting  as  many  new  trials  as  may  seem  to  be 
proper,  where  the  jury  either  mistake,  or  neglect, 
or  abuse  their  duty,  by  finding  from  preji^ice, 
ace.    Zopez  V.  J)e  Taetet,  8  Taunt.  712. 

But  where  there  are  two  contrary  verdicts, 
and  the  latter  is  satis&ctory  to  the  court,  the 
losing  party  is  not  entitled  by  any  rule  or  practice 
to  a  third  trial.    Parker  v.  Antel^  2  W.  Bl.  963. 

Although  it  would  be  otherwise  after  two  con- 
curring verdicts.  Goodwin  v.  Gibbons,  4  Burr. 
2108. 

In  an  action  on  a  policy  of  insurance,  a  verdict 
was  found  for  the  plaintiff.  A  new  trial  was 
granted,  on  the  ground  that  this  verdict  was  con- 
trary to  the  weight  of  the  evidence ;  the  plaintiff 
again  had  a  verdict,  upon  the  same  evidence. 
On  application  for  a  third  trial: — Held,  that 
this  second  verdict  ought  not  to  be  disturbed,  as 
this  would  amount  to  superseding  the  functions 
of  the  jury,  and  should  only  be  granted  in  a  case 
of  perverseness ;  Vaughan,  J.,  and  Coltman,  J., 
dissentientibus.  Foster  v.  Steele,  3  Bing.  (K.c.) 
892  ;  6  8coU,  25  ;  3  Hodges,  231  ;  6  L.  J.,  C.  P.  265. 

In  a  case  involving  no  question  of  law,  the 
plaintiff's  claim  was  supported  almost-exclusively 
by  his  own  testimony,  and  was  encountered  by 
circumstantial  evidence  on  the  part  of  the  defen- 
dant. A  common  jury  having  found  for  the 
plaintiff,  a  new  trial  was  granted  on  affidavits 
oisclosing  fresh  evidence.  At  the  second  trial 
this  evidence  was  adduced,  but  the  second  juiy 
(a  special  one)  found  for  the  plaintiff.  The 
judge  certifying  that  the  verdict  was  **a  very 
wrong  verdict,''  the  court  granted  a  third  trial, 
on  the  ground  of  its  being  against  the  weight 
of  evidence.    Davies  v.  iZopw,  2  Jur.  (N.s.)  167. 

Where  the  circumstances  of  a  case  haa  been 
fully  put  into  the  possession  of  a  jury,  who  had 
twice  found  a  vezdict  the  same  way,  although 
there  was  conflicting  evidence,  and  although  the 
judge  who  last  tried  the  cause  thought  the  evi- 
dence against  the  verdict  preponderated,  the 
court  revised  to  grant  a  second  new  trial  on  the 
same  ground.  Swinnerton  v.  Stafford  (Marquis), 
S  Taunt  232. 
Where  a  defendant  on  two  successive  trials  of 


the  same  cause  of  action  obtained  a  verdict,  the 
court  set  aside  the  last  verdict,  and  entered  a 
nonsuit,  in  order  that  the  plaintiff,  who  claimed 
title  to  property  which  savoured  of  the  re&lty, 
might  not  be  for  ever  concluded  from  agitating 
his  right.  Lee  v.  Shore,  2  D.  &  R.  198  ;  1  L.  J. 
(O.S.)  K.  B.  48  ;  26  R.  R.  317. 

So,  after  a  verdict  found  for  the  defendant, 
the  court  will,  in  its  discretion,  order  a  nonsuit 
to  be  entered,  in  order  that  the  plaintiff  may 
not  be  precluded  from  bringing  another  action. 
Hodgsony.  Forster,  2  D.  &  R.  221 ;  1  B.  &  C.  110; 
1  L.  J.  (O.S.)  K.  B.  35. 

By  Inferior  Gourti.]— Inferior  courts  have, 
generally  speaking,  no  right  to  grant  new  trials 
without  the  aid  of  a  statutory  power  to  do  so. 
G.  N.  Ry,  V.  Mossop,  17  C.  B.  130  ;  25  L.  J.,  C.  P. 
22  ;  2  Jur.  (NA)  21 ;  4  W.  R.  116. 

An  inferior  court  cannot  grant  a  new  trial, 
except  on  the  ground  of  fraud,  or  irregularity  in 
obtaining  the  verdict.  Bex  v.  Oxford  Corpirra- 
turn,  3  N.  &  M.  877. 


b.  Fob  what  Cause. 
1.  BatoeMilve  Damages. 

PrinelpUs  govonuAg.  ] — In  an  action  ex  delicto 
in  the  nature  of  an  action  of  libel,  a  new  trial 
ought  not  to  be  granted  on  the  ground  that  the 
damages  are  excessive,  unless  the  court  comes  to 
the  conclusion,  upon  all  the  circumstances,  that 
the  damages  awarded  by  the  jury  are  so  large 
that  no  twelve  reasonable  men  could  have  given 
them.  Praed  v.  Graham,  59  L.  J.,  Q.  B.  230  ;  24 
Q.  B.  D.  53  ;  38  W.  R.  103— C.  A. 

While    giving   evidence    at   a   police   court 
in  London,  a  witness   named  D.  stated  that 
H.,  an   Irish  Member  of  Parliament,  was  not 
an  "Invincible."     This  was  correctly  reported 
in  the  "  Evening  Irish  Times,"  of  which,  as  well 
as  the  "  Irish  Times  "  (a  Dublin  daily  morning 
paper),  A.  was  proprietor.    But  in  several  London 
daily  papers,  and  in  the  next  issue  of  the  "  Irish 
Times,"  D.  was  represented  as  having  said  that 
H.  was  an  "  Invincible  "  (this  being  admittedly 
the   name   by  which   members  of  a  criminal 
association  were  known).    In  an  action  for  this 
libel  by  H.  against  A.,  his  manager  and  editor, 
in  which  the  defendants  paid  502.  into  court,  with 
an  apology,  the  jury  found  that  the  libel  wai» 
inserted  by  gross  negligence,  and  that  the  apology 
was  not  ftdL    They  were  uimble  to  agi-ee  upon 
the  question  whether  the  libel  was  inserted  with 
actual  malice,  and  the  court  was  of  opinion  that 
a  finding  in  the  affirmative  would  have  been 
against  the  weight  of  evidence.    The  jury  found 
a  verdict  for  1,(K)02.,  which  the  judge  at  the  trial 
considered  excessive : — Held,  that  there  was  no 
reasonable  proportion  between  the  damages  and 
the  circumstances  of  the  case,  and  that  the  ver- 
dict should  be  set  aside,  on  the  ground  of  excessive 
damages.    Harris  v.  Amott,  26  L.  R.,  Ir.  55— C.  A. 
In  an  action  for  libel,  the  determining  of  the 
amount  of  damages  is  essentially  for  the  jury. 
In  no  such  case  will  the  court  interfere  unless  it 
appears  clearly  that  the  jury  have  given  their 
verdict  from  vindictive    or  improper  feelings. 
Where  no  such  considerations  exist,  the  verdict 
will  not   be  disturbed.    The  amount  awarded 
might  be  so  large  as  to  suggest  that  it  might  be 
excessive,  but  this  must  depend  on  the  circum- 
stances of  each  particular  case.    Boberts  v.  Owen, 
53  J.  P.  502. 
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Where  a  plaintifE  had  obtained  afrainfit  a  rail- 
way company  a  yerdict  with  damages,  sustained 
by  reason  of  an  accident  to  a  train  in  which  he 
was  a  passenger,  and  a  new  trial  was  ordered  by 
the  conrt  of  Queen's  Bench  on  the  ground  alone 
of  excessiTe  damages,  the  finding  as  to  negligence 
by  the  defendant  company  being  approved  by 
two  courts : — ^Held,  that  inasmuch  as  there  had 
been  no  misdirection,  the  judge  having  put  to 
the  jury  whether  all  was  done  which  was  reason- 
ably and  practically  possible  under  the  circum- 
stances of  the  case,  and  inasmuch  as  the  damages 
were  not  of  such  an  excessive  character  as  to 
shew  that  the  jury  had  either  been  influenced  by 
improper  motives  or  led  into  error,  there  ought 
not  to  be  a  new  trial.  Lambkin  v.  S.  E,  Ry., 
5  App.  Cas.  352  ;  28  W.  R.  837— P.  C. 

To  induce  the  court  to  grant  a  new  trial  on  the 
ground  of  excessive  damages,  it  must  be  shewn 
that  they  are  very  excessive,  or  that  a  perverted 
view  of  the  case  has  been  taken  by  the  jury. 
MgfiU  V.  Francis,  I  Man.  &  G.  222. 

The  court  will  not  grant  a  new  trial  on  the 
ground  tiiat  the  damages  are  excessive,  unless  it 
is  very  manifest  that  Sie  jury  in  assessing  them 
have  either  been  actuated  by  an  improper  motive, 
or  that  they  have  proceeded  on  a  wrong  prin- 
ciple. Cfreed  v.  FUher,  9  Ex.  472  ;  23  L.'J.,  Ex. 
143 ;  18  Jur.  228.  S.  P.,  Smith  v.  Waodfine,  1 
C.  B.  (N.8.)  660. 

A  verdict  for  damages  will  not  be  set  aside 
and  a  new  trial  granted  on  the  ground  that  the 
damages  are  excessive,  unless  the  court  comes  to 
the  conclusion  that  there  was  no  reasonable  pro- 
portion between  the  damages  and  the  facts  of 
the  case.  The  court  will  be  reluctant  to  set  aside 
a  verdict  in  an  action  of  tort  on  the  ground  that 
the  damages  are  excessive,  where  there  is  evi- 
dence of  malice,  and  the  nature  of  the  case  is 
such  that  malice  is  a  legitimate  consideration  for 
the  jury  in  assessment  of  damages.  Beeves  v. 
Penrose,  26  L.  R.,  Ir.  141. 

The  court  will  not,  in  an  action  for  a  breach 
of  promise  of  marriage,  grant  a  new  trial  on  the 
ground  of  excessive  damages  unless  they  are  so 
large  as  to  induce  the  court  to  infer  that  the  jury 
was  actuated  by  undue  motives,  or  acted  upon  a 
misconception  of  the  facts.  Oough  v.  Farr,  1 
y.  &  J.  477. 

The  court  may,  in  any  case,  grant  a  new  trial 
upon  the  ground  of  excessive  damages.  JDucker 
V.  Wood,  1  Term  Rep.  277. 

And  there  is  no  species  of  action  in  which  the 
court  will  not  grant  a  new  trial  for  excessive 
damages,  if  the  circumstances  require  it.  Hevolatt 
V.  Crutohley,  5  Taunt.  277. 

Even  in  trespass  for  assault  and  battery.  Jones 
V.  Sparrow,  5  Term.  Rep.  267.  S.  P.,  Goldsmith 
V.  Sefton  C-Corrf),  3  Anst.  808. 

But  in  personal  torts  the  court  will  look  nar- 
rowly into  the  circumstances,  as  they  very  rarely 
grant  a  new  trial  for  excessive  damages.  Fdbrigas 
V.  Mostyn,  2  W.  Bl.  929. 

The  jury  are  the  proper  judges  of  damages, 
and  when  they  have  once  decided,  tfie  court  will 
not  in  general  disturb  the  verdict,  unless  they 
have  taken  into  consideration  matters  out  of  the 
declaration  or  form  of  action  ;  or,  in  matters 
which  admit  of  certain  estimation,  they  have 
extravagantly,  or  through  prejudice,  exceeded 
such  measure.  Gilbert  v.  Birhinsham,  Lofft, 
771  ;  Cowp.  230. 

In  an  action  for  a  personal  injury  arising  from 
indisputable  negligence,  the  injury  being  per- 
manent, and  recovery  apparently  hopeless,  the 


court  will  not  reduce  the  damages  if  the  judge  is 
not  dissatisfied  with  the  verdict.  Britton  v. 
Sovth  Wales  My.,  27  L.  J.,  Ex.  356.     ' 

Except  in  case  of  outrageous  damages.  Sharpe 
V.  Brioe,  2  W.  Bl.  942.  S.  P.,  Levth  v.  Pope,  2 
W.  Bl.  1327. 

To  render  damages  excessive,  the  amoimt 
should  be  such  that  no  reasonable  proportion 
exists  between  it  and  the  circumstances  of  the 
case.  M^Chath  v.  Bourne,  Ir.  R.  10  C.  L. 
160. 

In  an  action  for  false  imprisonment,  a  new 
trial  will  be  granted  upon  the  ground  of  exces- 
sive damages  if,  in  the  opinion  of  the  court,  they 
are  enormous  and  excessive.  Oorhery  v.  Hickson, 
Ir.  R.  10  C.  L.  174. 

niiistratlons.] — In  actions  for  tort  the  court 
will  not  interfere  with  the  damages  found  by  the 
jury,  unless  they  appear  to  be  grossly  dispropor- 
tioned  to  the  injury  sustained.  Williams  v. 
Currif,  1  C.  B.  841. 

Where,  therefore,  a  landlord  caused  consider- 
able injury  to  the  crops  of  his  tenant,  by  selling, 
felling,  and  removing  timber  without  applying 
for  leave  to  enter,  and  the  jury  assessed  the 
damages  at  300Z.,  the  court  rdhised  to  interfere, 
although  the  net  value  of  the  entire  crops  did 
not  exceed  200Z.    lb. 

In  trover  for  a  diamond  necklace,  some  of  the 
diamonds  composing  it  were  traced  to  the  defen- 
dant. The  jury  found  a  verdict  against  him, 
with  damages  to  the  amount  of  the  value  of  the 
whole  necldace.  Upon  an  affidavit  to  reduce  the 
damages  to  the  value  of  the  brilliants  actually 
traced  to  him,  he  did  not  swear  in  terms  that  he 
never  had  possession  of  the  whole  necklace. 
Affidavit  held  insufficient.  Mortim^ery.  Cradock, 
12  L.  J.,  C.  P.  166  ;  7  Jur.  46. 

3002.  are  not  necessarily  excessive  damages  for 
a  few  hours*  imprisonment.  Leenan  v.  Allen,  2 
Wils.  160. 

So  2502.  are  not  excessive  damages  for  a 
malicious  prosecution  for  nuisances.  Farmer  v. 
Barling,  4  Burr.  1971. 

In  an  action  for  diverting  a  watercourse,  where 
the  jury,  under  circumstances  of  aggravation, 
gave  3,0002.  damages,  the  court  granted  a  new 
trial  on  the  ground  that  the  damages  given 
greatly  exceed^  the  amount  of  the  injury  proved ; 
but  they  diirected  that  the  former  verdict  should 
stand  as  a  security  in  the  meantime  for  the 
damages  which  might  be  given  on  the  second 
trial.  Pleydell  v.  Borchester  (^JSarl),  7  Term  Rep. 
629. 

An  action  for  negligence  was  brought  by  a 
child  of  seven  years  old,  by  his  next  friend,  to 
recover  damages  for  injuries  done  to  him  by  the 
horse  of  the  defendant.  The  jury  found  a  verdict 
for  1602.  Nine  days  after  the  trial  the  child 
died.  Judgment  was  afterwards  signed  by  the 
next  friend.  An  application  for  a  new  trial  was 
then  made,  on  the  ground  of  the  death  of  the 
plaintiff  since  the  trial: — Held,  that  although 
the  damages  were  presumably  given  on  the  sup- 
position that  the  child  would  continue  to  live, 
the  case  was  not  one  in  which  the  court  would 
grant  a  new  trial.  Kramer  v.  Waymark,  4 
H.  &  C.  427  ;  86  L.  J.,  Ex.  148 ;  L.  R.  1  Ex.  241  ; 
12  Jur.  (N.8.)  395  ;  14  L.  T.  368  ;  14  W.  R.  659. 

In  estimating  the  damages  for  breach  of  pro- 
mise to  marry  where  the  defendant  has  seduced 
the  plaintiff,  the  jury  may  take  into  considera- 
tion that  her  prospect  of  marrying  has  become 
less  by  reason  of  such  seduction,  and  the  mortifi- 
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«»ition  to  her  feelings  in  ceasing  to  be  a  respected 
laaember  of  her  family.  The  ooort  will  not  inter- 
fere with  the  discretion  of  the  jury  as  to  the 
axnonnt  of  damages,  if  they  have  not  acted  in 
error,  or  from  misconception,  or  from  nndne 
motives.  Berry  v.  Da  Coita,  1  H.  &  R.  291  ;  36 
la.  J.,  C.  P.  191 ;  L.  B.  1  0.  P.  331  ;  12  Jur. 
Cn.8.)  588 ;  14  W.  B.  279.  S.  P.,  Tullidge  v. 
Wad€,  3  Wils.  18. 

The  question  of  damages  is  so  peculiarly  the 
province  of  the  jury  that  the  conrt  wHl  not  in  an 
action  for  seduction  set  aside  a  verdict  on  the 
ground  of  excessive  damages,  even  if  they  appear 
disproportioned  to  the  condition  of  the  plaintiff, 
ana  where  the  court  might  not  in  itself  have 
awarded  them  so  liberally.  Efxint  v.  Davies^  17 
W.  R.  679. 

Where  a  jury  had  given  7602.  in  an  action  for 
defamation  for  words  spoken  of  a  beneficed  clergy- 
man to  his  curate,  a  new  trial  was  refused  on  the 
ground  that  damages  were  excessive.  JSlghmore 
▼.  Harrington,  3  C.  B.  (N.8.)  142. 

3,600/.  having  been  awarded  by  a  jury  as 
dainages,  in  an  action  against  an  attorney  for 
breach  of  promise  of  marriage,  the  court  refused 
to  set  aside  the  verdict  on  the  ground  that  the 
damages  were  excessive.  Wood  v.  JBurd^  2  Bing. 
(K.C.)  166. 

The  plaintiff,  a  person  in  a  humble  station  of 
life,  had  a  relation,  a  lady  of  fortune,  residing  at 
the  defendant's  house.  The  plaintiff  being  impor- 
tunate in  his  demands  for  relief,  and  refusing  to 
leave  the  premises,  the  defendant  ordered  a  con- 
stable to  take  him  into  custody,  which  he  did, 
and  the  plaintiff  remained  in  custody  at  an  inn. 
On  the  following  morning  he  was  brought  before 
the  d^endant,  who  offered  him  two  sovereigns, 
which  the  plaintiff  accepted.  The  defen(£mt 
also  gave  him  money  to  pay  for  the  hire  of  a 
horse  and  refreshment.  In  an  action  for  false 
imprisonment,  the  jury  having  found  a  verdict 
for  the  plaintiff,  with  100/.  damages,  the  court 
considered  them  to  be  excessive,  apd  directed  a 
new  trial.  Price  v.  Severn,  6  M.  &  P.  126 ;  7 
Bing.  316  ;  9  L.  J.  (O.s.)  G.  P.  99. 

Power  of  Court  to  Beduoe.] — In  a  case  where 
the  plaintiff  is  entitled  to  substantial  damages, 
and  a  verdict  for  the  plaintiff  cannot  be  impeached, 
except  on  the  ground  that  the  damages  are 
excessive,  the  court  has  power  to  refuse  a  new 
trial,  on  the  plaintiff  alone,  and  without  the 
defendant,  consenting  to  the  damages  being 
reduced  to  such  an  amount  as  the  court  would 
consider  not  excessive  had  they  been  given  by 
the  jury.  Belt  v.  Lawee,  63  L.  J.,  Q.  B.  249  ;  12 
Q-  B.  D.  356 ;  60  L,  T.  441 ;  32  W.  K.  607— C.  A. 

The  defendant  published  in  a  newspaper  several 
libels  of  the  plaintiff,  who  brought  an  action 
thereon.  The  defendant,  in  his  defence,  denied 
that  he  published  the  words  complained  of  in  the 
defamatory  sense  alleged,  and  as  to  one  of  the 
libels  paid  a  nominal  sum  into  court.  The  cause 
of  action  in  respect  of  which  the  money  was 
paid  in  was  the  same  as  that  set  out  in  other 
paragraphs  of  the  statement  of  claim  with  a 
different  innuendo.  The  jury  found  a  verdict  for 
60/.  on  the  paragraph  in  respect  of  which  the 
money  was  paid  in,  and  3,000t.  in  respect  of  the 
rest  of  the  statement  of  claim : — ^Held,  that 
verdict  and  judgment  should  stand  for  3,000/., 
bat  that  a  remittitur  damnum  should  be  entered 
as  to  the  60/.  BolUm  v.  O'Brien,  16  L.  B.,  Ir. 
483— C.  A.  See  Leeeon  v.  Smith,  4  K.  &  M. 
804. 


8.  Inadeaoacy  of  Damages. 

It  is  a  general  rule,  that  the  court  will  not  set 
aside  a  v^ict  in  an  action  of  tort,  on  account 
of  the  smallnpfls  of  the  damages.  Mawrieet  v. 
Brechnock,  2  DougL  609. 

The  jury  having  given  a  verdict  for  only  20#^ 
in  an  action  for  edander,  the  court  reused  to 
grant  a  new  trial  at  the  instance  of  the  plaintiff. 
Rendall  v.  JSa^ward,  6  Bing.  (N.o.)  424  ;  7 
Scott, 407 ;  2  Am.  14  ;  8  L.  J.,  C.  P.  243 ;  3  Jur.  363. 

In  an  action  for  slander,  a  new  trial  will  not 
be  granted  on  the  ground  that  the  damages  are 
inadequate,  unless  there  has  been  a  mistake  in 
point  of  law  on  the  part  of  the  judge,  or  a  mis- 
take in  the  calculation  of  figures  or  misconduct 
by  the  jury.  Foredike  v.  Stone,  37  L.  J.,  0.  P. 
301 ;  L.  B.  3  C.  P.  607.  See  Xelly  v.  Sherlock, 
6  B.  &  S.  480  ;  36  L.  J.,  Q.  B.  209 ;  L.  B.  1  Q.  B. 
686 ;  12  Jur.  (N.8.)  937. 

In  an  action  for  injury  by  negligence  of  the 
defendant's  servant,  the  jury  found  a  verdict  for 
the  plaintiff,  with  one  fturthing  damages,  though 
it  appeared  that  the  plaintiff's  thigh  was  broken, 
and  that  he  had  paid  10/.  for  surgical  attendance. 
The  court  granted  a  new  trial  on  account  of  the 
lowness  of  the  damages.  Armitage  v.  Haley.,  4 
Q.  B.  917  ;  D.  &  M.  139  ;  12  L.  J.,  Q.  B.  323  ;  7 
Jur.  671.  S.  P.,  Tedd  v.  Douglae,  6  Jur.  (N.s.> 
1029. 

The  court  refused,  in  an  action  for  the  negligent 
construction  of  a  building  whereby  it  fell  and 
injured  the  plaintiff,  to  grant  a  new  trial,  on  the 
ground  that  the  jury  had  given  merely  nominal 
damages,  there  being  no  reason  for  supposing 
them  to  have  been  actuated  by  improper  motives* 
Hofoard  v.  Barnard,  11  C.  B.  653. 

So,  in  an  action  against  a  surgeon  for  negli- 
gence, whereby  the  plaintiff  lost  his  leg,  a  vermct 
being  found  for  him,  with  nominal  damages,  the 
court  refused  to  grant  a  new  trial,  the  judge 
having  expressed  himseU  satisfied  with  the  ver- 
dict.    OibU  V.  Tunaley,  1  G.  B.  640. 

A  new  trial  will  not  be  granted  on  the  ground 
that  from  the  small  amount  of  damages  the  jury 
must  have  come  to  a  compromise,  unless,  from 
the  cireumstances  of  the  case,  it  is  evident  that 
there  has  been  a  total  refusal  on  the  part  of  the 
jury  to  discharge  their  duty,  and  the  verdict  is 
necessarily  wholly  inconsistent.  Mieharde  y. 
Base,  2  Ex.  218  ;  23  L.  J.,  Ex.  3. 

The  court  refused  to  grant  a  rule  for  a  new 
trial  on  the  ground  of  the  insufficiency  of  the- 
damages,  where  the  jury  had  given  only  one 
&rthing,  in  an  action  for  taking  the  plaintiff* 
before  a  magistrate  on  an  unfounded  charge  of 
felony,  merely  because  a  question  of  character 
was  involved.    Appe  v.  Bay,  14  C.  B.  112. 

In  an  action  for  negligently  driving  against 
and  killing  a  horse  proved  to  be  worth  30/.,  th& 
jury,  there  being  strong  evidence  to  negative 
negligence  on  the  part  of  the  defendant,  and  some 
evidence  the  other  way,  contrary  to  the  opinion 
of  the  judge,  found  for  the  plaintiff,  damages  16/^ 
The  court  refused  to  grant  a  new  trial  on  the 
ground  of  the  verdict  being  perverse.  Hawkint 
V.  Alder,  18  G.  B^  640. 

Where  the  defendants  lost  a  verdict  through 
the  negligence  of  their  attorney,  and  the  verdict 
was  for  71.,  one  of  the  defendants  having  been  in 
court  during  the  trial: — ^The  conrt  refused  to 
grant  a  new  trial,  on  the  grounds  of  the  smallnesa 
of  the  sum,  and  the  presence  of  the  defendant 
in  court,  where  he  might  have  heard  the  whole 
of  Hie  evidence.   Watson  v.  Beeves,  6  Bing.  (n.g.> 
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112 ;  6  Scott,  783  ;  7  D.  P.  C.  127 ;  1  Am.  388  ; 
S  L.  J.,  C.  P.  36  ;  2  Jur.  991. 

In  an  action  for  slander  imputing  that  the 
plaintifl  had  committed  perjury,  the  jiiiy  f onnd  a 
verdict  for  the  plaintiff,  damages  one  farthing. 
The  verdict  was  not  satisfactory  to  the  judge  who 
tried  the  cause  : — Held,  that  there  ought  to  be  a 
new  trial,  inasmuch  as  the  amount  of  the 
damages  seemed  to  have  been  arrived  at  by  a 
compromise  without  duly  weighing  the  circum- 
stances of  the  case.  Falvey  v.  Stanford^  44 
L.  J.,  Q.  B.  7  ;  L.  R.  10  Q.  B.  54  ;  31  L.  T.  677  ; 
23  W.  R.  162. 

At  the  trial  of  an  action  for  serious  personal 
injuries,  caused  by  the  defendant's  negligence, 
the  defendant  produced  no  witnesses,  the  jury 
asseraed  the  damages  at  one  shilling,  and  the 
judge  did  not  express  any  dissatisfaction  with 
their  finding  ;  the  majority  of  the  court  being  of 
opinion,  upon  the  evidence,  that  the  amount  of 
damages  bore  no  reasonable  proportion  to  the 
nature  of  the  injuries,  and  inferring  therefrom 
that  the  jury  had  not  estimated  the  damages  at 
all : — Held,  that  the  verdict  should  be  set  aside, 
and  a  new  trial  granted.  Beattie  v.  Moore^  2 
L.  B.,  Jr.  28. 

A  new  trial  will  be  granted,  in  an  action  for 
personal  injuries  sustained  through  the  defen- 
duits'  negligence,  where  the  damages  found  by 
the  jury  are  so  small  as  to  shew  that  they  must 
have  omitted  to  take  into  consideration  some  of 
the  elements  of  damage.  Phillips  v.  L,  ^  8.  W. 
Ry.,  49  L.  J.,  Q.  B.  233  ;  5  Q.  B.  D.  78  ;  41  L.  T. 
121 ;  28  W.  B.  10~C.  A. 

Where  in  an  action  of  contract  the  damages 
are  not  mere  matter  of  computation,  and  there  is 
any  view  upon  which  the  jury  might  not  unrea- 
sonably consider  that  there  was  a  breach  of 
contract,  but  no  substantial  damage,  a  verdict 
for  the  plaintiff  for  merely  nominal  damages  will 
not,  especially  if  the  matter  in  dispute  is  only  a 
small  sum,  be  set  aside.  Niohol  v.  Bettwiekf  28 
L.  J.,  Bx.  4. 

In  an  action  against  a  bailee  for  injury  to  and 
destruction  of  goods,  the  jury  returned  a  verdict 
for  the  plaintiff,  with  nominal  damages  : — H«ld, 
that  it  was  no  ground  for  a  new  trial  that,  aocota- 
ing  to  the  evidence,  the  damage,  if  any,  must 
have  been  more  than  nominal,  and  that  there 
was  uncontradicted  evidence  of  a  loss  of  goods 
to  the  extent  of  21,  MoMtyii  v.  Coles^  7  K,  AN. 
872  ;  81  L.  J.,  Ex.  151  ;  10  W.  R.  355. 

It  is  no  ground  for  a  new  trial,  in  an  action  for 
an  assault  and  false  imprisonment,  that  the 
plaintiff  had  incurred  an  expense  of  71.  14#.  in 
procuring  his  discbarge  from  custody,  and  the 
jury  has  awarded  him  a  farthing  only.  Brad- 
laugh  V.  Edwards^  11  0.  B.  (N.S.)  377. 


8.  Absence  of  Evidence  at  the  Trial. 

If  evidence,  which  either  was  in  the  possession 
of  the  parties  at  the  time  of  a  trial,  or  might  by 
proper  diligence  have  been  procured,  is  not  pro- 
duced at  the  trial,  and  the  case  is  decided 
adversely  to  the  side  for  which  the  evidence  was 
available,  no  opportunity  for  producing  that 
evidence  ought  to  be  given  by  granting  a  new 
trial.  Shedden  v.  Att.-Gen.,  L.  R.  1  H.  L.  (Sc.) 
470,  545  ;  22  L.  T.  631. 

A  new  trial  is  never  granted  on  the  ground 
that  a  party  did  not  give  evidence  which  he 
might  have  produced.  Coohe  v.  Berry,  1  Wils. 
«8. 


Nor  to  let  the  party  into  a  defence  of  which 
he  was  apprised  at  the  first  trial.  Venum  v. 
Hanhey,  2  Term  Rep.  113  ;  1  R.  R.  444. 

A  plaintiff  having  been  nonsuited  for  not  pro- 
ducing a  document  on  the  trial,  the  court  set 
aside  the  nonsuit  on  payment  of  costs,  upon  an 
affidavit  only  of  his  attorney,  that  he,  the 
attorney,  "  as  soon  as  he  found  that  the  action 
was  likely  to  come  on,'*  commenced  inquiries  to 
ascertain  in  whose  hand  the  document  was,  and, 
upon  discovering  this,  immediately  (through  a 
person  who  promised  to  procure  it)  made  efforts 
to  obtain  it,  but  obtained  it  too  late  for  the  trial, 
and  now  had  it.  AthiTu  v.  Owen,  4  A.  &  E.  819; 
2  H.  &  W.  59  ;  6  N.  &  M.  229. 

Where  a  plaintiff  had  been  nonsuited  on  the 
ground  of  the  nonproduction  of  a  bill  of  exchange, 
the  court  granted  a  new  trial,  upon  an  affidavit 
stating  that  the  bill  had  been  out  of  the  jurisdic- 
tion of  the  court ;  had  been  sent  for  in  due  time, 
but  not  received  until  too  late  for  the  trial ;  and 
that  it  was  then  in  the  plaintiff's  possession. 
AtUneM.  Owen,  4  N.  &  M.  123. 

After  a  full  trial  by  a  competent  jury,  if  no 
fresh  light  can  be  thrown  in,  a  new  trial  will 
not  be  granted.     Camden  v.  Cowley,  1 W.  BL  418. 

So,  if  there  appears  on  the  whole  evidence 
enough  to  sustain  the  verdict  found,  indepen- 
dently of  the  facts  broaght  into  doubt,  the  court 
will  not  interfere  and  order  a  new  trial,  although 
the  right  is  bound.  Hartwright  v.  Badftam,  11 
Price,  383. 

But  if  the  question  has  never  been  fully  before 
the  jury,  a  new  trial  will  be  granted.  Bex  v. 
Maiden,  4  Burr.  2135. 

The  court  will  not  grant  a  new  trial  to  let  in 
evidence  negativing  the  consent  of  a  minor's 
parent  in  an  action  depending  on  the  validity  of 
a  marriage,  when  that  evidence  might  have  been 
produced  at  the  first  triaL  JDae  d.  James  v.  Priee^ 
1  M.  &  Ry.  683  ;  6  L.  J.  (O.S.)  K.  B.  157. 

ConnMrt  BiBoretioa.] — ^A  new  trial  will  not 
be  granted  because  the  counsel  thought  it  pru- 
dent to  omit  evidence  which  they  hi^  in  their 
briefs.    Spong  v.  Hogg,  2  W.  Bl.  802. 

^or  a  client  is  bound  by  the  conduct  of  his 
advocate ;  and  the  court  will  not  grant  a  new 
trial  on  the  ground  that  the  witnesses  were  not 
examined  by  counsel  according  to  the  request  of 
the  attorney  engaged  in  the  cause.  Mall  v. 
Stathard,  2  Chit.  267. 

So,  if  the  leading  counsel  takes  one  line  of 
case,  contrary  to  the  opinion  of  his  junior  counsel, 
the  court  will  not  permit  the  junior  counsel  to 
obtain  a  new  trial,  upon  the  ground  that  he  was 
prepared  with  evidence  to  support  another  line 
of  case,  which  his  leader  repudiated.  Pickering 
V.  Jhwton,  4  Taunt.  779. 

Absence  of  WitneMeB.]~The  absence  of  a  wit- 
ness is  no  ground  for  a  new  trial :  application  ought 
to  be  made  to  postpone  the  triaL  Edwards  v. 
Dig  mm,  2  D.  P.  C.  642. 

If  a  witness  who  is  necessary  to  the  plain tiff^s 
case  is  not  sent  for  in  time,  owing  to  the  fraudu- 
lent management  of  the  defendant's  attorney  in 
negotiating,  till  too  late  for  the  plaintiff  to  pro- 
cure his  presence  at  the  assizes,  the  plaintiff 
should  apply  to  the  judge  at  nisi  prius  to  put  off 
the  trial,  and  if  refused,  should  withdraw  the 
record  ;  but  he  must  not  take  his  chance  of  suc- 
cess, for,  if  nonsuited,  the  court  will  not  grant  a 
new  trial.  Turquartd  v.  Dawsan,  1  G.  M.  &  R. 
709  ;  5  Tyr.  488. 
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A  rale  for  a  new  trial  will  not  be  granted  on 
affidavits  alleging  that  a  material  witness  has 
been  prevented  from  attending  the  trial,  with- 
out snewing  grounds  for  a  belief  that  the  snc- 
cessf  al  party  is  implicated  in  such  miscondact ; 
and  it  will  not  suffice  to  state  merely  a  belief 
that  the  witness  has  been  kept  away  at  his 
instance.    Marsh  v.  Monckton,  1  Tyr.  &  Q.  84. 

The  court  granted  a  new  trial,  on  payment  of 
costs,  where  the  plaintiff  had  been  nonsuited,  in 
an  action  against  the  acceptor  of  a  bill  of 
exchange,  by  reason  of  the  accidental  absence  of 
the  witnesses  subpoenaed  by  him  to  prove  the 
handwriting  of  the  defendant.  Shillito  v.  Theedf 
4  M.  &  P.  675  ;  6  Bing.  763  ;  8  L.  J.  (o.a)  C.  P.  293. 

Where  a  new  trial  is  applied  for  on  the  ground 
of  absence  of  a  material  witness,  affidavits  must 
be  produced  to  the  court,  explaining  the  cause  of 
the  witnesses  absence,  and  stating  in  distinct 
terms  that  there  is  a  good  defence  to  the  action 
on  the  merits.  FlaoJu  v.  Marriott^  7  L.  T.  863  ; 
11  W.  R.  121. 

A  new  trial  will  not  be  granted  on  the  ground 
of  the  absence  of  a  material  witness,  when  the 
proceedings  have  been  regular  and  the  appli- 
cant does  not  clearly  shew  merits.  Dunn  v. 
.Edwards,  19  L.  T.  394.  See  Xing  v.  Kelk,  20  L.  T. 
974. 

A  rule  having  been  obtained  to  set  aside  a 
nonsuit,  upon  the  ground  that  the  defendant  had, 
as  it  was  alleged,  prevented  two  or  three  co- 
plaintifb  from  giving  evidence,  by  bribery,  it 
was  not  made  to  appear  that  the  co-plaintiffs 
said  to  have  been  kept  away  could  have  given 
any  material  evidence,  or  that  any  steps  had 
been  taken  to  procure  their  attendance,  and  the 
rule  was  dischai-ged.  Beale  v.  Martin,  12  W.  R. 
135. 

4.  Diacoveiry  of  Hew  Bvldenoe. 

A  new  trial  was  granted  on  affidavits  dis- 
closing a  conspiracy  by  the  plaintiff  to  defraud 
the  defendanta,  an  insurance  company,  by  setting 
fire  to  his  house,  which  they  had  endeavoured, 
but  had  not  had  sufficient  evidence,  to  prove 
at  the  triaL  Thurtell  v.  Btaumontj  8  Moore, 
612  ;  1  Bing.  339  ;  2  L.  J.  (O.8.)  0.  P.  4  ;  25  R.  R. 
644. 

The  discovery  of  new  witnesses  to  impeach 
the  testimony  of  a  witness  examined  on  the 
former  trial  is  not  sufficient  ground  to  grant  a 
new  trial.  DieJtenson  v.  Blake,  7  Bro.  P.  C. 
177. 

Discovery  of  new  evidence  by  the  attorney  of 
an  executor  defendant  (then  absent  from  Eng- 
land), though  in  the  actual  custody  of  the  attor- 
ney himself,  yet  not  known  by  him  so  to  be,  is  a 
ground  for  a  new  triaL  Broadhead  v.  Marshall, 
2  W.  BL  955. 

A  new  trial  will  not  be  granted  on  the  ground 
of  the  discovery  of  fresh  evidence  unless  the 
proposed  fresh  evidence  is  such  that  there  is  a 
reasonable  probability  that  if  brought  before  a 
jury,  a  different  verdict  to  that  in  the  former  trial 
would  be  given.  Anderson  v.  Titmas,  36  L.  T. 
711. 

A  new  trial  will  not  be  granted  en  the  ground 
of  newly-discovered  evidence,  if  it  appears  that 
the  party  might  by  reasonable  diligence  have 
procured  the  evidence  for  the  former  trial. 
Caldioell  v.  Johnston,  Ir.  R.  6  G.  L.  233. 

A  new  trial  of  an  ejectment  was  granted  when 
a  verdict  had  been  found  for  the  defendant, 
where  the  lessor  of  the  plaintiff  had,  since  the 


trial,  discovered  that  they  had  conclusive  evi- 
dence of  a  material  fact  (the  marriage  of  their 
ancestor),  which  they  failed  to  prove  at  the 
trial,  in  consequence  of  mistaking  the  christian 
name  of  the  person  to  whom  the  ancestor  had 
been  married,  and  where  it  was  expected  that 
they  might  be  obliged  to  enter,  to  avoid  a  fine 
intended  to  be  levied  before  a  new  ejectment 
could  be  brought ;  but  they  would  only  do  so  on 
the  terms  of  payment  of  the  costs  of  the  former 
trial.  Weah  d.  Burge  v.  Callaway,  7  Price,  677; 
21  R.  R.  780. 

A  bill  in  equity  to  set  aside  a  verdict  is  not 
sustainable,  where  the  facts  on  which  the  bill  iB 
founded,  though  discovered  since  the  trial,  might 
have  been  established  at  the  trial  upon  cross- 
examination.  Taylor  v.  Sheppard,  1  Y.  &  ColL 
271. 

Papers  which  were  in  the  possession  of  the, 
party,  and  which  with  due  diligence  might  have 
been  produced,  are  not  in  the  nature  of  evidence 
subsequently  discovered.    Dixon  v.  Graham,  6 
Dow,  267. 

Where,  upon  the  trial  of  an  issue,  the  evidence 
of  a  material  witness,  being  uncorroborated,  and 
being  in  other  respects  unsatisfactory,  has  been 
discredited  by  the  ]udge,  and  the  jury  have  given 
a  verdict  against  the  party  producing  that  wit- 
ness, the  court,  upon  l^ing  satined,  by  affidavits 
filed  since  the  trial,  that  the  evidence  of  the 
witness  may  be  substantially  corroborated,  will 
grant  a  new  trial.  Shields  v.  Boucher,  1  De  G. 
&  Sm.  40.  See  Lewis  v.  Trussler,  2  C.  L.  R.  727 ; 
Prioe  V.  Orifin,  1  Moll.  401. 


S.  Perjury,  Forgery,  or  Oonapiraoy. 

A  new  trial  will  be  granted  where  the  wit- 
nesses, upon  whose  testimony  the  verdict  was 
obtained,  have  been  since  convicted  of  perjury. 
Bmfield  v.  Petrie,  8  DougL  24. 

But  the  mere  finding  an  indictment  for  perjury 
before  conviction  is  no  ground.  Seeley  v.  May/iew, 
4  Bing.  661. 

In  a  testamentary  suit  the  jury,  being  unable 
to  agree,  was  dischiu'ged  without  giving  a  verdict. 
The  question  in  dispute,  the  capacity  of  the 
deceased,  was  afterwards  referred  to  a  second 
jury,  who  found  in  the  affirmative  and  for  the 
plaintiff.  Application  was  made  for  a  new  trial 
on  the  ground  of  the  verdict  being  against  the 
weight  of  evidence,  but  it  was  refused.  Subse- 
quently the  plaintiff  was  convicted  of  perjury 
in  reference  to  the  evidence  he  gave  in  the  suit : 
— Held,  that  that  circumstance  was  not  in  itself 
sufficient  to  justify  the  court  in  allowing  a  new 
trial  after  an  application  with  that  object  had 
been  rejected.  Davies  v.  Breeknell,.  42  L.  J., 
P.  39  ;  L.  R.  8  P.  88  ;  28  L.  T.  604. 

Where  the  evidence  is  positive,  although  evi- 
dently by  perjury,  the  court  will  not  in  the  first 
instance  grant  a  new  trial ;  but  leave  the  party 
to  his  remedy  by  indictment  for  perjury. 
Wheatley  v.  Edwards,  Lofft,  87. 

An  affidavit  by  the  defendant  that  the  plain- 
tiff's witnesses  luul  been  guilty  of  perjury  is  no 
ground  for  a  new  trial  in  an  action  for  an  assault. 
Prootor  V.  Simmons,  9  Moore,  681. 

The  court  will  not  grant  a  new  trial  on  the 
ground  that  a  principal  witness  has  been  indicted 
for  perjury.    Hampshire  v.  Harris,  3  Jur.  980. 

A  new  trial  will  be  granted  if  subornation  of 
witnesses  has  been  discovered  since  the  former 
trial    Fabrillius  v.  Cbok,  3  Burr.  1771. 


511 


TBACTICE—New  Trial. 


512 


Bill  for  a  new  trial ;  plaintiff  suggesting  that 
the  mark  to  the  bond  was  forged  by  one  W.,  and 
all  the  pretended  witnesses  to  the  bond  were 
dead,  and  that  the  verdict  was  recovered  by 
surprise :  a  new  trial  ordered.  Ooddrington  y. 
Webb,  2  Vera.  240. 

If  a  witness  be  convicted  of  perjury,  or  the 
party  of  forgery,  it  is  good  cause  for  a  new  triaL 
TUly  V.  Wharton,  2  Vem.  379. 

Where  the  grand  jury  had  found  a  true  bill 
against  the  plaintiff  for  conspiring  to  defraud 
the  defendants  in  an  action,  a  new  trial  was 
refused.  Thurtell  v.  Beatmant,  8  Moore,  612  ; 
1  Bing.  389  ;  2  L.  J.  (O.S.)  0.  P.  4  ;  26  B.  B.  644. 


6.  False  or  'BClBtalcen  Testimony. 

The  court  will  not  generally  grant  a  new  trial 
on  the  ground  that  a  witness  became  agitated 
and  confused  during  the  examination,  and  gave 
his  evidence  contrary  to  truth,  from  the  effects 
of  a  sudden  paralytic  affection.  Richards  v. 
Hammond,  M'CleL  179. 

Where  the  plaintiff's  attorney  swore  to  a  con- 
versation with  a  witness  for  the  defendant,  who 
had  denied  ever  speaking  to  him,  and,  ui)on  a 
verdict  being  founa  for  the  plaintiff,  the  judge 
committed  ^e  witness  for  perjury  ;  the  attorney 
having  afterwards  stated  to  the  judge  that  he 
might  have  been  mistaken,  the  court  granted  a 
new  triaJ,  and  directed  the  costs  of  the  former 
trial  to  be  paid  by  the  attorney.  Truebody  v. 
Brain,  9  Pnce,  77. 

So  the  court  granted  a  new  trial  on  an  affidavit 
of  a  material  witness  that  he  had  made  a  mistake 
in  giving  his  testimony.  Biohardson  v.  Fisher, 
7  Moore,  546  ;  1  Bing.  145  ;  24  B.  B.  690. 

A  misstatement  by  one  of  the  plaintiff's 
witnesses,  on  a  matter  foreign  to  the  question  at 
issue  between  the  parties,  is  no  ground  for  a  new 
triaL    Magnay  v.  Knight,  1  Man.  &  Q.  944. 

Where  a  plaintiff  was  nonsuited  because  an 
agreement  appeared  by  the  defendant's  evidence 
to  contain  more  than  the  proper  number  of  words 
for  the  stamp  it  bore,  but  it  afterwards  turned 
out  that  the  witness  called  at  the  trial  had  mis- 
counted the  number  of  words :  the  court  granted 
a  new  trial  on  affidavit  of  that  fact.  Dudley 
QLord)  V.  Bobint,  3  Car.  &  P.  26. 

The  mere  contradiction  of  witnesses  is  not 
alone  a  sufficient  ground  for  a  new  trial,  although 
the  judge  directeid  the  jury  contrary  to  their 
finding.    Sprague  v.  Miehell,  2  Chit.  271. 

Nor  the  mere  affidavit  of  one  party  contra- 
dicting the  witnesses  on  the  other  side.  Feise  v. 
Parkifteon,  4  Taunt.  640  ;  13  B.  B.  710. 

If  the  testimony  of  witnesses  on  which  a 
verdict  has  proceeded  is  founded  on  and  derives 
its  credit  irom  particular  circumstances,  and 
those  circumstances  are  afterwards  clearly  falsi- 
fied by  affidavit,  the  court  will  grant  a  new 
trial.    Lister  v.  Mundell,  1  Bos.  &  P.  427. 

In  an  action  for  negligence  the  plaintiff  denied 
at  the  trial  that  he  had  said  that  the  accident  was 
caused  by  his  own  negligence.  New  trial  so  as 
to  give  the  defendant  an  opportunity  of  shewing 
that  the  plaintiff  had  said  so,  refused.  Pistmcoi 
V.  Turner,  5  W.  B.  85. 


7.  Bzaminatlon  and  Bejection  of  Wltnesaes. 

An  objection  to  the  competency  of  witnesses 
discovered  after  a  trial  is  not  a  sufficient  ground 
of  itself  to  grant  a  new  trial ;  but  it  may  have 


some  weight  with  the  court,  where  the  party 
applying  appears  to  have  merits.  Turner  v. 
Pearte,  1  Term  Bep.  717. 

It  is  no  ground  for  a  new  trial  that  a  witness 
called  to  prove  a  certain  fact  was  rejected  on  a 
supposed  ground  of  incompetency,  where  another 
witness  who  was  called  established  the  same  fact, 
which  was  not  disputed  by  the  other  side ;  and 
the  defence  proceeded  upon  a  collateral  point, 
upon  which  the  verdict  turned.  Bdtoards  v. 
Ihfans,  3  East,  451. 

The  improper  rejection  of  a  witness  as  incom- 
petent is  ground  for  a  new  trial  since  the  14  k  15 
Vict.  c.  90.    Boyle  v.  Wiseman,  3  C.  L.  B.  482  ; 

10  Ex.  647  ;  24  L.  J.,  Ex.  160 ;  1  Jur.  (N.S.)  115 ; 
3  W.  B.  206. 

The  court  refused  to  grant  a  rule  nisi  for  a 
new  trial  where  a  person  (not  originally  intended 
to  be  examined)  who  was  in  court,  and  who  had 
been  there  during  the  trial,  was  called  to  nve 
evidence,  and  was  not  allowed  to  be  examined  on 
that  ground.  Att.-Oen,  v.  BtUpU,  9  Price,  4  ; 
23  B.  B.  637. 

On  an  application  for  a  new  trial  on  the  ground 
that  a  witness  who  described  himself  by  a  false 
name  at  the  trial,  and  was  sworn  on  the  New 
Testament  as  a  Christian,  was  at  that  time  a  Jew 
and  attended  the  synagogue : — Held,  that  the 
objection  was  too  late,  and  that  the  oath,  as 
taken,  subjected  the  witness  to  the  consequences 
of  perjury  if  he  had  sworn  falsely.  Sells  v. 
Moare,  3  Br.  &  B.  232  ;  7  Moore,  36. 

The  court  will  not  grant  a  new  trial  on  the 
ground  of  a  refusal  by  the  judge  to  allow  a 
witness  to  be  called  after  the  case  luul  been  closed, 
unless  it  is  made  out  very  clearly  indeed  that  the 
judge  in  refusing  has  wrongfully  exercised  his 
discretion.  Middleton  v.  Ba/med,  18  L.  J.,  Ex. 
433. 

Where  an  attorney  gives  evidence  after  opening 
the  case  as  advocate  a  new  trial  will  be  granted. 
Jhi/nn  V.  Paektoood,  1  B.  C.  Bep.  312 ;  11  Jur. 
242.  S.  P.,  Stones  v.  Byron,  4  D.  &  L.  393 ;  1 
B.  C.  Bep.  248  ;  16  L.  J.,  Q.  B.  32  ;  11  Jur.  44. 
But  see  CobbeU  v.  Hudson,  1  El.  &  Bl.  11 ;  22 
L.  J.,  Q.  B.  11  ;  17  Jur.  488  ;  1  W.  B.  54. 

It  is  no  ground  for  a  new  trial  that  the  plain- 
tiff having  been  asked  while  under  cross-eimmi- 
nation  whether  he  was  the  author  of  a  pamphlet 
which  contained  expressions  of  opinion  on 
religious  subjects  altogether  at  variance  with 
those  generally  received  amongst  Christians,  and 
having  declined  to  answer  on  the  ground  that 
his  answer  in  the  affirmative  might  subject  him 
to  a  criminal  prosecution,  the  counsel  for  the 
defendant  was  permitted  for  a  considerable  time 
(obviously  with  a  view  to  prejudice  the  plaintiff 
with  the  jury)  to  read  various  passages  of  a 
similar  tendency  from  other  printed  documents^ 
each  time  repeating  the  inquiry  whether  the 
plaintiff  was  the  author,  or  whether  the  passage 
resid  expressed  his  notions  on  the  subject,  t&e 
jury  being  entitled  to  have  before  them  all  the 
facts  and  circumstances  from  which  they  might 
be  enabled  to  judge  of  the  degree  of  credit  due 
to  t^e  party  as  a  witness.  Bradlaugh  v.  Edvoards^ 

11  C.  B.  (N.a)  377. 

8.  Improper  Admiaslon  of  Svldence. 

The  court  will  not  permit  a  party  to  move  for 
a  new  trial  on  an  objection  to  the  applicability 
of  evidence,  unless  the  objection  was  taken  before 
the  judge  commenced  his  summing  up.  Abbott 
V.  Parsons,  7  Bing.  563  ;  5  M.  At  P.  521. 
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The  court  will  not  grant  a  new  trial  on  the 
ground  that  evidence  has  been  admitted  which 
ought  to  have  been  rejected,  if,  exclusive  of  such 
evidence,  there  is  enough  to  warrant  the  finding 
of  the  jury.  Doe  d.  Teyfiham  (Lord)  v.  Tuler^ 
6  Bing.  661 ;  4  M.  &  P.  377  ;  8  L.  J.  (0.8.)  C.  P. 
222  ;  31  B.  R.  496.  But  see  Modson  v.  Midland 
Great  Western  By.,  Ir.  R.  11  C.  L.  109. 

Where  improper  evidence  is  received  and  a 
verdict  given  for  the  partv  adducing  it,  the  court 
will  grant  a  new  trial,  although  there  Is  no  other 
evidence  on  the  same  point  in  favour  of  the  same 
party,  unless  they  see  clearly  that  the  improper 
evidence  could  not  have  weighed  with  the  jury, 
or  that  the  verdict,  if  given  the  other  way,  would 
have  been  set  aside  as  against  evidence.  Wright 
V.  Doe  d.  Tatham,  7  A.  &  E.  313.  S.  P.,  De 
BMtzen  V.  Farr,  4  A.  &  E.  53  ;  6  K.  &  M.  617  ; 
1  H.  &  W.  735  ;  6  L.  J.,  K  B.  38. 

Where,  in  ejectment,  evidence  was  received  in 
favour  of  the  plaintiff  which  was  inadmissible, 
but  aU  objections  and  exceptions  were  reserved 
for  the  opinion  of  the  court  by  the  consent  of 
both  parties : — Held,  that  the  defendant  was  not 
entitled  to  a  new  trial  without  payment  of  costs, 
on  the  ground  of  the  reception  of  this  evidence, 
if  the  legal  evidence  admitted  shewed  the  title  to 
be  in  the  lessors  of  the  plaintiJS ;  as,  upon  such  a 
reservation,  the  court  is  called  upon  to  decide 
whether  the  lessors  of  the  plaintiff  are  entitled 
to  recover  or  not.  Doe  d.  Gilbert  v.  Boss^  7 
M.  &  W.  102. 

Where  an  objection  is  taken  to  the  admissi- 
bility of  evidence,  but  such  objection  is  not 
afterwards  pressed,  and  no  subsequent  applica- 
tion is  made  to  have  it  struck  out,  the  cir- 
cumstance of  its  having  gone  to  the  jury  is  no 
ground  for  a  new  trial,  even  though  it  should 
appear  in  the  result  to  have  been  on  particular 
grounds  open  to  objection.  Ferrand  v.  MiUigan^ 
16  L-  J.,  Q.  B.  103  ;  10  Jur.  6. 

The  improper  reception  of  evidence  when  the 
fact  is  fully  proved  aliunde  is  no  ground  for  a 
new  trial.    Stindt  v.  Boberts,  6  D.  &  L.  460. 

The  mere  fact  of  a  document  being  admitted, 
though  not  legal  evidence,  the  items  enumerated 
in  which  were  proved  by  other  evidence,  is  no 
ground  for  granting  a  new  triaL  Stindt  v. 
BobeHs,  2  B.  C.  Rep.  212  ;  17  L.  J.,  Q.  B.  166 ; 
12  Jur.  518. 

When  evidence  legitimately  admitted  in  the 
course  of  a  cause  raises  a  latent  ambiguity, 
evidence  to  explain  that  is  properly  admissible  ; 
but  if  there  is,  in  truth,  no  latent  ambiguity, 
and  the  evidence  to  explain  is  consequently 
inadmissible,  still  the  improper  admission  of  such 
evidence  would  not  be  a  ground  for  a  new  trial, 
because  the  writing  would  then  be  for  the  court 
to  construe  without  regard  to  the  evidence.  Bruff 
T.  Oonybeare,  13  C.  B.  (N.S.)  263  ;  9  Jur.  (N.8.)  78. 

In  an  action  for  &lse  imprisonment,  where  a 
verdict  with  200Z.  damages  was  given  for  one 
night's  confinement  in  a  prison,  evidence  of  a 
trespass  by  the  defendant  on  the  goods  of  the 
plaintiff  arising  out  of  the  same  transaction 
committed  on  the  following  day,  was  admitted 
for  the  purpose  of  shewing  that  the  defendant 
was  actuated  by  malice  : — Held,  to  be  no  ground 
for  granting  a  new  triaL  Edgeil  v.  Francis^  1 
Man.  &  G.  222. 

A  new  trial  will  not  be  granted  for  evidence 
prematurely  admitted,  but  which  becomes  admis- 
sible in  the  course  of  a  trial.  Faund  v.  Wallaeej 
35  L.  T.  361. 

In  an  action  against  the  defendant  for  non- 
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payment  of  money  for  a  machine,  the  defence 
was  that  the  machine  was  faulty  in  its  construc- 
tion. In  opening  the  case  the  plaintiff*s  counsel, 
in  order  to  shew  that  the  defence  was  not  bonA 
fide,  proposed  to  read  in  evidence  a  letter  written 
by  W.,  the  defendant's  son,  who  had  the  manage- 
ment of  the  machine,  and  alone  corresponded 
with  the  plaintiff.  Subsequently  W.,  who  was 
in  court,  was  called  as  a  witness  by  the  defen- 
dant, but  was  asked  no  question  ;  the  judge  then 
ruled  that  the  letter  was  receivable  in  evidence 
against  the  defendant.  A  verdict  was  found  for 
the  plaintiff,  and  the  defendant  having  applied 
for  a  new  trial : — Held,  that  whether  or  not  the 
evidence  was  admissible  in  the  first  instance,  it 
subsequently  became  so  by  W.  being  called  as  a 
witness,  and  the  fact  that  W.  was  not  examined 
by  the  party  calling  him,  nor  asked  whether  he 
had  acted  bon&  fide,  made  no  difference.    lb. 

Under  Ord.  XZXIX.  r.  3,  the  court  may  refuse 
a  new  trial  on  the  ground  of  the  improper 
admission  of  evidence,  although  a  rule  nisi  has 
been  obtained  before  the  Judicature  Acts  came 
into  operation.  Fiarp  v.  Faullmer^  34  L.  T.  284  ; 
24  W.  R.  774. 

A  verdict  ought  not  to  be  disturbed  for  the 
reception  of  illegal  evidence  which  had  no  effect 
whatever  upon  the  result  of  the  trial.  MOreesh 
V.  MoOeoughj  Ir.  R.  7  G.  L.  236. 

In  trespass  quare  clausum  fregit,  on  a  plea  of 
a  right  over  the  locus  in  quo,  a  witness  for  the 
plaintiff,  in  cross-examination,  spoke  of  the  exer- 
cise of  the  same  right  by  other  persons  besides 
the  defendant;  on  his  re-examination  he  gave 
evidence  of  the  exercise  of  the  right  over  p&ces 
other  than  the  locus  in  quo,  and  the  jury  found 
for  the  plaintiff : — Held,  that  the  improper  recep- 
tion of  this  evidence  was  no  ground  for  a  new 
trial  on  the  part  of  the  defendant ;  the  judge 
ought  to  have  been  requested  to  expunge  it  from 
his  notes  at  the  trial.  Bleivitt  v.  Tregonning,  3 
A.  &  E.  554  ;  1  H.  &  W.  432. 

Where  documents  are  put  as  the  defendant's 
evidence  in  the  course  of  the  plaintiff's  case, 
without  objection  on  the  part  of  the  plaintiff, 
they  are  to  be  taken  as  the  defendant's  evidence, 
and  as  received  by  consent,  and  their  reception 
cannot  be  subsequently  made  a  ground  for  a  new 
trial ;  the  question  whether  the  issue  raised  on 
the  record  called  for  any  evidence  on  the  par- 
ticular point,  being  quite  a  distinct  and  separate 
question.    Oampbdl  v.  Loader,  infra. 

9.  Improper  Sejeotioii  of  Bvldenoa. 

By  Ord.  XXXIX.  r.  6,  "A  new  trial  shall 
not  be  granted  on  the  ground  of  misdirection, 
or  of  the  improper  admission  or  rejection  of 
evidence  . . .  unless,  in  the  opinion  of  the  court 
to  which  the  application  is  made,  some  sub- 
stantial wrong  or  miscarriage  has  been  thereby 
occasioned  in  the  triaL"  Where,  therefore,  in 
an  action  against  a  solicitor  for  negligence, 
founded  on  the  breach  by  the  defendant  of  an 
alleged  duty,  the  jury  negatived  the  facts  on 
which  such  duty  was  founded,  and  judgment 
was  entered  for  the  defendant,  a  new  trial  will 
not  be  granted  on  the  ground  of  impropei 
rejection  of  evidence,  when  the  evidence,  if 
admitted,  would  only  have  gone  to  prove  failure 
in  the  performance  of  the  alleged  mity  and  the 
extent  to  which  it  had  been  violated,  but  would 
not  have  thrown  light  upon  its  existence  or 
nature.  Manley  v.  Palaehe,  II  B.  566  ;  73  L.  T. 
98— P.  0. 
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Where  the  motion  foT  a  new  trial  is  groanded 
on  the  improper  rejection  of  evidence,  the 
evidence  ought  to  have  been  formally  tendered 
to  the  jnd^re  of  the  court  and  rejected  by  him. 
Penn  v.  Bibhy,  36  L.  J.,  Ch.  455  ;  L.  B.  2  Ch. 
127 ;  16  L.  T.  399  ;  15  W,  R.  208. 

The  court  refused  to  go  into  the  question  of 
improper  rejection  of  a  dociunent  on  the  ground 
that  it  did  not  appear  by  the  judge's  notes  that 
the  document  hod  formally  been  tendered  in 
evidence.  Campbell  v.  Loader^  3  H.  &  C.  520  ; 
34  L,  J.,  Ex.  50  ;  11  Jur.  (N.S.)  286  ;  11 L.  T.  608  ; 
13W.  R.  348. 

Where  an  objection  is  taken  to  the  reception 
of  a  document  on  the  ground  of  the  want  of  a 
stamp,  and  the  objection  is  allowed  by  the  judge 
and  the  evidence  rejected,  it  is  the  duty  of 
counsel  intending  to  rely  on  such  rejection  as  a 
ground  for  a  new  trial,  to  object  to  the  rejection 
of  the  document  after  the  judge's  decision  that 
it  requires  a  stamp,  and  foiToally  to  tender  the 
document  in  evidence,  and  to  require  a  note  to 
be  taken  of  the  tender  and  its  rejection ;  and 
failing  to  do  so,  the  rejection  cannot  afterwards 
be  m^e  available  as  a  ground  for  a  new  trial. 
Ih. 

Where  evidence  is  rejected  which  is  tendered 
for  one  purpose,  and  it  is  inadmissible  for  that 
purpose,  but  is  admissible  in  another  view  of  the 
case  not  alluded  to  at  the  trial,  the  court  will 
not  grant  a  new  trial  upon  an  improper  rejection 
of  evidence.  Bex  v.  Qrard^  3  N.  &  M.  106 ;  5 
B.  &  Ad.  1081. 

If  a  document  is  offered  on  one  ground  which 
is  untenable,  and  is  rejected,  and  after  the  trial 
it  is  discovered  that  the  document  might  have 
been  offered  on  another  ground,  which  was  a 
good  one,  the  court  will  not  grant  a  new  trial ; 
at  all  events,  not  unless  manifest  injustice  would 
ensue,  and  the  party  could  not  by  due  diligence 
have  offered  the  document  on  the  proper  ground 
at  the  trial.  Doe  d.  Xinglahe  v.  JBevUt^  7  C.  B. 
456  ;  18  L.  J.,  C.  P.  128. 

The  rejection  of  evidence,  which,  if  admitted, 
would  not  alter  the  case,  or  establish  any  fact 
not  already  proved  by  other  means,  is  not  a 
ground  for  a  new  triaL  Alexander  v.  Barker, 
2  Tyr.  140  ;  2  C.  &  J.  133  ;  1  L.  J.,  Ex.  40. 

Where  evidence  has  been  improperly  rejected, 
the  court  will  grant  a  new  trial,  unless  with  the 
addition  of  the  rejected  evidence  a  verdict  given 
for  the  party  offering  it  would  be  clearly  and 
manifestly  against  the  weight  of  evidence. 
Create  v.  Barrett,  1  C.  M.  &  R.  919 ;  6  Tyr. 
458  ;  4  L.  J.,  Ex.  297. 

Wlien  evidence  tending  to  establish  a  point 
already  supported  by  more  direct  proof  is 
improperly  rejected,  lie  court  will  not  grant  a 
new  trial  on  that  ground,  if  it  sees  that  the  case 
would  not  have  been  advanced  further  by 
admitting  the  particular  piece  of  evidence.  Doe 
d.  WeUh  V.  Langfield,  16  M.  &  W.  497. 

A  new  trial  cannot  be  granted  on  the  ground 
that  documents  have  been  improperly  held  pro- 
tected from  production,  if  it  appears  that  tiiey 
were  irrelevant  to  the  issues,  or  not  admissible. 
Beatson  v.  Skene,  5  H.  &  N.  838 ;  29  L.  J.,  Ex. 
430 ;  6  Jur.  (N.8.)  780  ;  2  L.  T.  878  ;  8  W.  R.  544. 

To  entitle  a  party  to  a  new  trial  on  the  ground 
of  the  rejection  of  evidence,  it  must  appear  not 
merely  that  it  was  offered  and  not  received,  but 
that  the  judge  was  given  to  understand  that  its 
reception  was  pressed,  and  that  he  deliberately 
rejected  it.  Wkitekouse  v.  Hemmant,  27  L.  J., 
Ex.  295  ;  6  W.  R.  488. 


10.  Misdireotlon  and  Non-Direction  of  Jndce. 

ICifldireetioiLl — It  is  not  misdirection  for  the 
judge  to  tell  the  jury  his  own  opinion  on  the 
issue  before  them.  Smith  v.  Bart,  54  L.  J.,  Q.  B. 
121  ;  14  Q.  B.  D.  105  ;  52  L.  T.  218  ;  33  W.  R.  465. 

It  is  no  ground  for  anew  trial  for  misdirection, 
that  the  judge  expresses  a  strong  opinion  upon 
the  facts  either  way ;  the  whole  l^ing  left  to  the 
discretion  of  the  jury,  where  the  question  is  one 
peculiarly  for  their  consideration.  Belcher  y. 
Prittie,  4  M.  &  Scott,  295  ;  10  Bing.  408  ;  3  L.  J., 
C.  P.  85.  S.  P.,  Foster  v.  Steele,  5  Scott,  28 ;  3 
Bing.  (N.C.)  892  ;  6  L.  J.,  C.  P.  265. 

It  is  no  misdirection  if  the  judge  states  in 
strong  terms  the  impression  which  the  evidence 
has  made  upon  his  mind,  unless  it  is  clearly 
shewn  that  the  impression  was  not  warranted 
by  such  evidence.  Davideon  v.  Stanley,  3  Scott 
(N.R.)  49  ;  2  Man.  &  G.  721. 

Where  in  an  action  for  the  recovery  of  land 
there  was  evidence  that  part  of  the  land  claimed 
by  the  defendants  under  a  possessory  tiUe 
admittedly  derived  from  the  plaintiffs,  had  been 
unenclosed  within  the  statutory  period,  such 
evidence  ought  to  have  been  submitted  to  the 
jury,  and  it  was  a  misdirection  on  the  part  of  the 
judge  to  say  that,  as  the  plaintiffs  had  not 
proved  possession  by  themselves  for  twelve  years 
before  action,  the  verdict  should  be  for  the 
defendants ;  and  a  new  trial  was  rightly  ordered 
by  the  Supreme  Court.  Kinggton  Race  Stand  y. 
Kingston  Corporation,  66  L.  J.,  P.  C.  Ill  ;  [1897] 
A.  C.  609— P.  C. 

To  entitle  a  party  to  a  new  trial  on  the  ground 
of  misdirection,  it  must  be  shewn  that  the  jury 
has  been  thereby  induced  to  form  a  wrong 
conclusion.  NetDcattle  {Duke')  v.  Broxtowe,  1 
N.  &  M.  598  ;  4  B.  &  Ad.  273. 

Where  a  new  trial  is  moved  for  on  the  ground 
of  a  misdirection  in  point  of  law,  if  the  court 
sees  that  justice  has  been  done  between  the 
parties,  they  will  not  set  aside  the  verdict,  nor 
enter  into  a  discussion  of  the  question  of  law. 
Edmomon  v.  Mac/iell,  2  Term  Rep.  4. 

It  is  not  a  misdirection  if  the  judge  refers  the 
jury  to  their  own  knowledge  of  any  particular 
facts,  which  have  been  proved  as  matter  of 
illustration  only,  and  not  as  matter  of  evidence. 
Bex  V.  Sutton,  4  M.  &  S.  582. 

A  direction,  partially  incorrect,  is  not  a  ground 
for  a  new  trial,  where  the  verdict  is  consistent 
with  the  justice  of  the  case.  Wickes  y.  Clutter- 
buck,  2  Bing.  483 ;  10  Moore,  63  ;  3  L.  J.  (O.B.) 
C.  P.  67  ;  27  B.  R.  692. 

If  the  plaintiff's  counsel  acquiesces  in  the 
judge's  ruling,  whereby  the  defenduit  takes  a 
verdict  without  going  into  his  case,  the  plaintiff 
will  not  be  afterwards  permitted  to  move  for  a 
new  trial  on  the  ground  of  a  misdirection. 
Bobinton  v.  Cook,  6  Taunt  336  ;  16  R.  R.  624. 

The  judge  directed  the  jury,  if  they  came  to  a 
certain  conclusion,  to  give  their  verdict  for  tiie 
plaintiff ;  but  if  they  came  to  either  of  two  other 
conclusions,  which  he  pointed  out,  to  find  for 
the  defendant,  and  state  on  which  ground  their 
judgment  was  formed.  The  plaintiff  then  c&oee 
to  hQ  nonsuited  : — Held,  that  he  was  not  entitled 
to  a  new  trial  on  account  of  misdirection,  if 
either  of  the  two  latter  noints  was  rightly  put  to 
the  jury.  Vacher  v.  Cocks,  1  B.  &  Ad.  146 ; 
M.  &  M.  353  ;  8  L.  J.  (o.S.)  K.  B.  341. 

In  trespass  quare  clausum  fregit,  there  was  a 
plea  claiming  a  right  by  custom,  and  another  by 
prescription,  and  several  others  by  non-existing 
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grants  ;  the  judge  called  the  attention  of  the  jury 
to  the  nature  of  the  mode  of  claim,  and  told 
them  that,  in  order  to  support  the  prescription, 
-cxdusiye  enjoyment  was  necessary : — Held,  that 
it  was  no  misdirection,  as  the  expression  "ex- 
clusive "  was  used  to  point  their  attention  to  the 
different  nature  of  the  claim  by  custom  as  a 
public  right,  and  by  prescription  as  a  private 
right.  BlewUt  v.  Tregonmng^  8  A.  &  £.  554  ;  1 
H.  &  W.  432. 

If  a  judge,  on  leaving  to  the  jury  a  question 
partly  depending  upon  the  construction  of  an  act 
of  parliament,  does  not  give  the  jury  an  explana- 
tion of  the  meaning  of  the  act  sufficiently  com- 
prehensive to  enable  them  to  decide  the  parti- 
cular issue,  it  is  a  misdirection.  Elliott  v.  South 
Devon  My.,  2  Ex.  725  ;  17  L.  J.,  Ex.  262. 

Where  the  plaintiffs  case  was  clearly  supported 
by  a  qualified  admission  made  by  the  defendant : 
— Held,  no  misdirection,  that  the  judge  did  not 
distinctly  tell  the  jury  that  the  whole  admission 
must  be  taken  together.  Beckham  v.  Osborne, 
6  Man.  &  O.  771 ;  7  Scott  (N.B.)  520. 

The  court  will  not  grant  a  defendant  a  new 
trial  where  there  has  been  a  misdirection  with 
respect  to  one  item  only  of  the  plaintiff's  demand, 
and  the  plaintiff  consents  to  reduce  the  damages 
by  the  whole  sum  in  respect  of  which  the  mis- 
direction took  place.  Moore  v.  TuoJttoell,  1  C.  B. 
607  ;  15  L.  J.,  C.  P.  153. 

Where  a  judge  mistakes  the  law  upon  a 
coUatei'al  point,  upon  which  a  bill  of  exceptions 
would  not  lie,  a  new  trial  will  not  be  granted  as 
of  right,  but  the  court  will  exercise  its  discretion 
according  to  its  opinion  of  the  result  being  in 
accordance  with  the  justice  of  the  case.  Black 
v.  Jones,  6  Ex.  218 ;  20  L.  J.,  Ex.  152.  S.  P., 
JVorlmry  iEarV)  v.  Kitehin,  7  L.  T.  685. 

A  mistaken  ruling  as  to  a  matter  collateral  to 
the  issue,  not  being  ground  for  a  bill  of  excep- 
tions, will  never  be  xnade  ground  for  a  new  trial, 
imless  the  court  can  see  that  injustice  has  been 
-occasioned  by  the  mistake.  Henman  v.  Lester, 
12  C.  B.  (K.S.)  776 ;  9  Jur.  (N.B.)  601. 

It  is  no  ground  for  a  new  trial  that  the  judge 
leaves  to  the  jury  as  a  question  of  fact  that 
which  he  should  himself  have  decided  as  a 
matter  of  law,  unless  the  objection  is  presented 
to  the  notice  of  the  judge.  Doe  d.  Strickland  v. 
Strickland,  8  C.  B.  724. 

A  wrong  observation  by  a  judge  on  a  matter 
of  fact,  which  is  left  as  a  question  of  fact  for  the 
jury,  is  no  ground  for  a  new  tri^.  Taylor  v. 
Ashton,  11  M.  &  W.  401 ;  12  L.  J.,  Ex.  863. 

It  is  no  ground  for  setting  aside  a  verdict  that 
the  judge  in  summing  up  has  commented,  how- 
ever strongly,  on  the  arguments  made  use  of  by 
the  counsel  for  the  unsuccessful  party  in  his 
.  address  to  the  jury.  Darby  v.  (htseley,  1  H.  &  N. 
1 ;  25  L,  J.,  Ex.  227  ;  2  Jur.  (N.8.)  497. 

On  the  trial  of  an  action  for  slander,  before 
the  plaintiffs  counsel  stated  his  case,  the  judge, 
in  the  hearing  of  the  jury,  suggested  to  the 
parties  that  it  would  be  better  to  withdraw  a 
juror.  This  was  declined,  and  the  jury  found  a 
verdict  for  the  defendant : — Held,  that  this 
observation  of  the  judge  was  not  calculated 
improperly  to  sway  the  jury  to  give  their  verdict 
for  either  of  the  parties.  Idoyd  v.  Jones,  6  B.  &  8. 
476. 

The  circumstance  of  the  judge  having  left  an 
immaterial  question  to  the  jury,  with  a  direction 
that,  if  they  find  it  one  way,  they  must  return  a 
verdict  for  the  defendant,  does  not  entitle  the 
plaintiff  to  a  new  trial,  if  upon  all  the  other 


undisputed  facts  of  the  case  the  defendant  is 
clearly  entitled  to  the  verdict.  Clarke  v.  Arden, 
16  C.  B.  227  ;  24  L.  J.,  C.  P.  162 ;  1  Jur.  (N.S.) 
710;  3W.R.  444. 

Upon  a  difference  of  opinion,  it  is  no  misdirec- 
tion to  tell  the  jury  that  they  ought  to  yield  to 
conviction  and  to  conversion  by  their  fellows. 
Ih^erett  v.  Touells,  1  N.  &  M.  580 ;  4  B.  &  Ad. 
681. 

It  is  for  a  party  shewing  cause  against  a  rule 
for  a  new  trial  on  the  ground  of  misdirection  to 
shew  that  the  alleged  misdirection  did  not  cause 
a  miscarriage  of  justice ;  and  he  must  shew  it  by 
authentic  evidence.  Anthony  v.  Halstead,  87 
L.  T.  433. 

Where  a  jury  had  not  acted  according  to  a 
misdirection,  but  had  given  damages,  the  court 
would  not  grant  a  new  trial,  on  the  ground  of 
the  misdirection.  Twigg  v.  Potts,  1  C.  M.  &  B. 
89  ;  3  Tyr.  969  ;  3  L.  J.,  Ex.  336. 

The  refusal  by  a  judge  to  direct  a  jury  to  find 
for  the  plaintiff  or  for  a  defendant  does  not 
constitute  misdirection.  The  evidence  on  which 
his  refusal  was  founded,  and  the  reasons  for 
impeaching  it,  must  be  stated  to  him  at  the  time. 
Chreene  v.  Bateman,  L.  B.  5  H.  L.  591. 

Action  by  payee  against  the  maker  of  a  note. 
Plea,  set-off.  At  the  close  of  the  defendant's 
case  it  was  submitted  that  there  was  no  evidence 
to  go  to  the  jury  in  support  of  his  case.  The 
judge  declined  to  stop  the  case,  and  the  plaintiff 
gave  evidence ;  a  verdict  was  found  for  the 
defendant : — Held,  that  the  plaintiff  could  not 
afterwards  move  to  enter  a  verdict,  on  the 
ground  that  the  cause  should  have  been  stopped 
at  the  end  of  the  defendant's  case.  AUen  v. 
Carew,  7  El.  &  BL  468  ;  3  Jur.  (N.8.)  1146. 

Quaere,  whether  the  word  misdirection  in  Ord. 
XXXIX.  applies  to  a  nonsuit.  Hall  v.  Jupe,  49 
L.  J.,  C.  P.  721  ;  43  L.  T.  411. 

The  trustees  of  a  dock  were  sued  for  injury  to 
a  vessel,  on  the  ground  that,  knowing  that  the 
dock  and  the  entrance  thereto  were,  by  reason  of 
a  bank  or  accumulation  of  mud,  in  an  unfit  state 
to  be  navigated  and  used,  they  suffered  the  same 
to  continue  in  such  state  so  that  the  vessel,  in 
entering  the  dock,  struck  against  and  became 
embedded  in  the  mud.  The  defendants  denied 
this,  ascribing  the  injury  to  another  cause,  and 
the  witnesses  on  both  sides  appeared  to  agree  that 
if  the  mud  bank  had  existed  as  alleged  it  must 
have  been  seen  by  the  defendants'  servants.  The 
judge  was  not  a^ed  by  the  defendants'  counsel 
in  his  summing-up  to  l^ve  specifically  to  the  jury 
the  question  of  their  knowledge  of  its  existence, 
and  he  left  to  the  jury  in  substance  the  question 
whether  the  bank  had  existed  as  alleged  by  the 
witnesses  on  one  side,  and  denied  on  the  other. 
The  jury  found  for  the  plaintiff,  adding  that  the 
injury  had  not  arisen  from  the  cause  to  which  it 
was  attributed  by  the  defendants  : — Held,  that 
there  had  been  no  misdirection,  and  that  the 
verdict  was  not  bad.  Gibbs  v.  Liverpool  Dock 
Trustees,  28  L.  J.,  Ex.  57. 

Where  a  question  of  fact,  proper  for  the  decision 
of  the  jury,  has  been  withdrawn  from  them,  and 
a  verdict  directed,  a  new  trial  would  have  been 
ordered,  even  though  an  opposite  verdict  would 
have  been  against  the  evidence.  Brew  v.  Qmole, 
It.  B.  9  C.  L.  151. 
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appellant  wrote  and  circulated  a  letter  addressed 
to  the  respondent  charging  the  respondenti 
with  being  "  participant  in  illegal  protits  whilst 

17—2 


619 


VB.A.CTHCE— New  Trial. 


529 


holding  pofiitionB  of  trust."  Both  appellant  and 
respondent  were  govemors  and  benefactors  of  a 
college.  The  appellant  also  acted  as  solicitor  to 
the  college,  and  in  that  capacity  had  received 
profit-costs.  In  an  action  for  libel  by  the  respon- 
dent the  judge  in  his  charge  to  the  jury  expressed 
his  opinion  that  by  a  danse  in  the  memoran- 
dmn  of  the  college  the  solicitor  was  entitled  to 
charge  profit-costs,  and  substantial  damages  were 
awaked.  On  motion  for  a  new  trial,  the  Court 
of  Appeal  held  that  the  clause  referred  to  did  not 
bear  the  construction  placed  upon  it  by  the  judge, 
but  that,  notwithstanding  the  misdirection,  tiie 
case  of  libel  was  made  out,  and  refused  the  appli- 
cation. The  house  of  lords  reyersed  the  decision 
of  the  Court  of  Appeal,  on  the  ground  that  there 
had  been  "a  substantial  wrong  and  miscarriage," 
inasmuch  as  an  important  and  serious  topic  had 
been  withdrawn  from  the  jury.  New  trial 
ordered.  Bray  v.  Ford,  65  L.  J.,  Q.  B.  213; 
[1896]  A.  C.  44  ;  78  L.  T.  609— H.  L.  (B.) 

Von-Dlrsction.]  —  Non-direction  is  only  a 
ground  for  granting  a  new  tri^  where  the  verdict 
is  against  the  weight  of  evidence.  Jfbrd  v.  Looey, 
7  H.  &  N.  151 ;  30  L.  J.,  Ex.  351 ;  7  Jur.  (N.8.) 
684,  S.  P.,  Great  Western  By,  of  Canada  v. 
Braidy  1  Moore,  P.  C.  (N.8.)  101  ;  1  N.  B.  527 ; 
9  Jur.  (N.S.)  339  ;  8  L.  T.  31 ;  11  W.  B.  444. 

It  is  no  ground  for  a  new  trial  that  the  judge, 
in  his  summing  up,  omits  specially  to  leave  to 
the  jury  a  point  made  in  the  course  of  the  trial, 
if  the  whole  case  was  substantially  left  to  them. 
BoUnson  t.  Qleadovo,  2  Scott,  250 ;  2  Bing.  (K.O.) 
156 ;  1  Hodges,  245. 

Point  not  raised  at  nial.] — ^When  counsel 

for  the  defendant  advisedly  abstained  from  sub- 
mitting to  the  jury  a  question  of  fact  which  was 
open  upon  the  pleadings,  and  which,  if  answered 
in  his  favour,  would  have  entitled  him  to  the 
yerdict,  and  the  judge  also  abstained  from 
noticing  it  in  his  summing  up,  the  court  refused 
to  grant  the  defendant  a  new  trial  as  for  a  mis- 
direction. Martin,  y.  O,  JV.  By,,  16  C.  B.  179  ;  3 
C.  L.  R.  817 ;  24  L.  J.,  C.  P.  209  ;  1  Jur,  (N.a) 
613  ;  3  W.  B.  477. 

The  defendant's  counsel  rested  the  defence 
exclusively  on  one  issue,  and  after  verdict  on 
that,  objected  that  the  judge  had  omitted  to 
notice  a  point  of  law  not  arising  on  that  issue 
but  on  another  : — ^Held,  that  he  had  precluded 
himself  from  the  objection,  and  could  not  after- 
wards treat  the  judge's  omission  as  a  misdirection. 
Iforlor  v.  Carpenter,  3  C.  B.  (N.8.)  172  ;  27  L.  J., 
C.  P.  1. 

When  counsel  at  a  trial  does  not  ask  that  a 
point  should  be  submitted  to  the  jury,  but  gets 
leave  reserved  to  move,  he  cannot  afterwards 
ask  for  a  new  trial  on  the  ground  that  that  point 
was  not  submitted  to  the  jury.  Morgan  v. 
Couchman,  14  C.  B.  100  ;  23  L.  J.,  C.  P.  36. 

11.  Direction  as  to  Damages. 

If  the  judge  does  not  inform  the  jury  what  is 
the  proper  measure  of  damages  on  an  issue  on 
which  it  is  admitted  that  the  plaintiff  is  entitled 
to  a  verdict  and  to  damages,  the  court  will  direct 
a  new  trial,  although  the  point  was  not  taken  by 
the  plaintiff's  counsel.  Knight  v.  Egerton,  7  Ex. 
407. 

Where  there  is  an  established  rule  by  which 
the  jury  should  be  governed  in  the  measure  of 
damages,  it  is  the  duty  of  the  judge  to  bring  it 


to  their  notice,  and  direct  them  in  acoordanoe- 
with  it ;  and  his  omitting  to  do  so  is  ground  for 
a  new  triaL  Hadley  v.  Baxendale,  9  Ex.  341 ; 
2  C.  L.  B.  517  ;  23  L.  J.,  Ex.  179  ;  18  Jur.  358  ; 
2  W.  B.  302. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  dose,  the  plaintiff  relied  upon  the  bare 
possession,  though  it  appeared  that  he  had  originp 
ally  become  possessed  as  tenant  to  W.  under  a 
written  agreement.  The  defendant  proved  that 
five  days  after  the  commencement  of  the  trespass 
he  obtained  a  lease  of  the  close  from  W.,  which 
he  produced.  The  judge  told  the  jury  that  in 
the  absence  of  proof  of  the  quantum  of  the 
plaintiff's  interest  in  the  premises  he  was  only 
entitled  to  nominal  damt^s :— Held,  no  mi»- 
direction.    Ikoii^man  v.  Xnowles,  13  C.  B.  222. 

Where  the  judge,  in  the  presence  of  the 
counsel,  directs  a  v^ict  for  the  defendant,  but 
at  the  same  time  tells  the  jury  to  assess  damages 
for  the  plaintiff  contingently,  and  the  counsel  d» 
not  object,  it  is  not  competent  to  the  plaintiff 
afterwards  to  move  for  a  new  trial  on  the  ground 
of  a  misdirection  ;  he  can  only  move  to  enter  a 
verdict  for  the  damages  so  contingently  assessed. 
Booth  V.  Clive,  10  C.  B.  827.  S.  P.,  Morru  ▼• 
Murray,  13  M.  &  W.  62  ;  13  L.  J.,  Ex.  261. 

18.  Bulinff  as  to  Bight  to  Begin. 

When  injury  has  resulted  from  an  erroneous 
decision  of  a  judge,  relative  to  the  order  of 
beginning,  the  court  will  in  its  discretion  grant 
a  new  triaL  Qeaeh  v.  Ingall,  14  M.  js  W.  95  ; 
15  L.  J.,  Ex.  37  ;  9  Jur.  691.  S.  P.,  Hickman  v. 
Forms,  3  M.  Js  W.  505. 

An  incorrect  ruling  as  to  the  proper  party  to 
begin  is  no  ground  for  a  new  trial,  unless  it  also* 
appears  that  substantial  injustice  or  manifest 
injury  has  resulted  from  it.  Bradford  v.  Free- 
man, 6  Ex.  734  ;  20  L.  J.,  Ex.  36  ;  14  Jur.  987. 
Edtoarde  v.  Matthewe,  4  D.  &  L.  721  ;  16  L.  J.,^ 
Ex.  291.  Doe  d.  Bather  v.  Brayne,  5  C.  B.  655  ;. 
17  L.  J.,  C.  P.  127.  Booth  V.  Millns,  4  D.  &  L. 
52 ;  15  M.  &  W.  669  ;  16  L.  J.,  Ex.  354. 

18.  Bullnff   as  to  Stamps  on  Docuinents* 
See  R.  S.  C,  1883,  Ord.  XXXIX.  r.  8. 

This  provision  does  not  apply  where,  on  an 
objection  being  taken  to  the  sufficiency  of  the- 
stamp  on  a  document,  the  judge,  with  consent 
of  the  parties,  abstains  from  expressing  an- 
opinion  on  the  point,  and  reserves  it  for  decision 
in  banco.  Barnes  v.  Smith,  1  Jur.  (N.S.)  1025  ;  4 
W.  B.  9. 

A  judge  holding  a  document  admissible  which 
has  been  objected  to  for  insufficiency  of  stamp, 
ought  not  to  reserve  the  question  of  sufficiency 
for  the  court.  Siordet  v.  Xuozinski,  17  C.  B. 
251  ;  25  L.  J.,  C.  P.  2  ;  4  W.  B.  153.  S.  P.^ 
Tattereall  v.  Feamley,  17  C.  B.  368. 

14.  Verdict  against  Weight  of  Evidence. 

General  Principle— Verdict  unreasonable.] — ^In 
granting  a  new  trial  on  the  ground  that  the 
v^xlict  was  against  the  weight  of  evidence,  the- 
court  must  be  satisfied  not  merely  that  the  ver- 
dict was  one  which  reasonable  men  ought  not  to- 
have  given,  but  that  it  was  so  unreasonable  that 
a  jury  could  not  properly  give  it  if  they  really 
performed  the  judicial  duty  cast  upon  them. 
[Solomon  v.  Bitten  (8  Q.  B.  B.  176)  observed^ 
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apon.  Metropolitan  Ry,  v.  Wright,  55  L.  J., 
Q.  B.  401  ;  11  App.  Gas.  152 ;  54  L.  T.  658  ;  84 
W.  B.  746— H.  L.  (E.) 

A  new  trial  of  an  action  ought  not  to  be 
granted  on  the  ground  that  the  verdict  was 
against  the  weight  of  eyidenoe  if  the  yerdict  was 
<»ne  which  the  jnry,  acting  as  reasonable  men, 
could  have  found.  Solomon  v.  Bitton  (8 
Q.  B.  D.  176)  explained.  WehgUr  v.  Friedeberg, 
66  L.  J.,  Q.  B.  403  ;  17  Q.  B.  D.  736 ;  56  L.  T. 
49  ;  34  W.  R.  728— C.  A. 

The  question  whether  a  new  trial  should  be 
granted,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  must  depend 
upon  whether  the  verdict  was  such  as  reason- 
able men  ought  to  have  given,  and  not  upon 
whether  the  learned  judge  who  tried  the  action 
was  dissatisfied  or  not  with  the  verdict.  Solomon 
V.  BiUon,  8  Q.  B.  D.  176— C.  A. 

In  a  suit  to  revoke  probate  of  a  will  the  jury 
found  bj  a  majority  that  the  testator  was  of 
unsound  mind  at  the  date  of  its  execution : — Held, 
that  the  verdict  must  be  set  aside  as  against  the 
weight  of  evidence  ;  the  medical  evidence  being 
insi&cient  to  support  it,  while  the  other  evidence 
of  incapacity  related  to  irrelevant  circumstances, 
and  was  contradicted  by  witnesses  who  deposed 
to  actual  transactions  with  the  testator,  and  to 
his  conduct  and  condition  at  the  time  of  executing 
his  wilL  AUken  v.  McMechan,  [1895]  A.  C.  310 
—P.O. 

Where  a  new  trial  is  sought  to  be  obtained  on 
the  ground  that  the  verdict  in  the  court  below 
was  against  the  weight  of  evidence,  in  a  case 
where  there  was  some  evidence  to  support  the 
verdict,  it  is  not  enough  that  the  judge  who  tried 
the  case,  or  the  judges  of  the  Court  of  Appeal, 
might  have  come  to  a  different  conclusion  ;  but 
there  must  be  such  a  preponderance  of  evidence 
against  the  verdict  as  to  make  it  unreasonable 
that  the  jury,  when  properly  directed  by  the 
judge,  should  return  the  verdict  they  did.  Uamp- 
ton  V.  Guy,  64  L.  T.  778—0.  A.  S.  P.,  Ferrand 
T.  Bingley  Local  Board,  56  J.  P.  277— C.  A. 

A  new  trial  cannot  be  granted  unless  the 
verdict  was  such  as  no  jury  could  have  found  as 
reasonable  men.  Australian  Newsnaper  Co.  v. 
Bennett,  63  L.  J.,  P.  C.  105  ;  [18941  A.  C.  284  ; 
«  B.  484  ;  70  L.  T.  597  ;  58  J.  P.  60i-P.  C. 

In  an  action  for  damages  owing  to  the  negli> 
gent  construction  of  a  drain,  the  jury  found  that 
there  was  no  negligence,  but  the  full  court  set 
aside  the  verdict  and  ordered  a  new  trial : — 
Held,  that  this  order  must  be  discharged.  There 
being  evidence  both  ways,  the  verdict  was 
•one  which  the  jury,  viewing  the  whole  of  the 
«vidence,  could  reasonably  find.  Brisbane 
Municipality  v.  Martin,  [1894]  A.  C.  249— P.  C. 
8.  P.,  Ballas  v.  0.  W,  By.,  67  J.  P.  584— C.  A. 

Where  in  an  action  for  compensation  in  respect 
of  land  compulsoril^  taken  for  public  purposes 
the  jury,  after  hearing  the  conflicting  evidence 
of  experts  as  to  the  existence  of  payable  coal 
thereunder,  assessed  damages  in  respect  thereof : 
—Held,  that  their  verdict,  being  one  which  a 
jury  could  reasonablv  find,  could  not  be  set  aside 
88  against  the  weight  of  evidence.  Brown  v. 
Bailtvays  Commissioner,  59  L.  J.,  P.  G.  62 ;  15 
App.  Cas.  240 ;  62  L.  T.  469— P.  C. 

Cluestions   of  Science.] — ^The   ordinary 

reasoning  according  to  which  the  verdict  of  a 
jury  on  a  question  of  fact  ought  not  to  be  dis- 
turbed, unless  the  preponderance  of  the  evidence 
iigiinst  the  verdict  be  strong  and  clear,  does  not 


apply  to  cases  in  which  the  verdict  depends 
upon  a  question  of  science  which  is  not  fully 
solved,  but  is  stiU  within  the  region  of  bonft  fide 
controversy.  Metropolitan  District  Asylum 
(Managers')  v.  MUl,  47  L.  T.  29  ;  47  J.  P.  148— 
H.  L.  (E.) 

Bnlet  under  Former  Praotioe.] — ^The  court, 
upon  the  weight  of  evidence,  refused  to  grant 
a  new  trial  of  an  issue  devisavit  velnon,  although 
in  many  parts  the  evidence  was  conflicting  and 
contradictory.  Swinfen  v.  Sunn/en,  27  Beav. 
148  ;  28  L.  J.,  Oh.  849  ;  5  Jur.  (K.8.)  1276. 

Though  the  verdict  is  against  evidence  and 
the  strict  rule  of  law,  yet  a  new  trial  will  not 
be  granted  merely  to  gratify  litigious  passions. 
Farewell  v.  Chaffey,  1  Burr.  54. 

Kor  where  the  jury  has  found  for  the  defen- 
dant against  evidence,  if  the  plaintiff  appears 
to  have  received  no  real  injury.  Burton  v. 
Thompson,  2  Burr.  664  ;  2  Ld.  Ken.  375. 

Where  the  jury  finds  a  verdict  in  opposition 
to  the  evidence  of  a  witness,  and  the  credibility 
of  the  witness  is  left  to  the  jury,  the  court  wiu 
not  grant  a  new  trial,  though  there  was  nothing 
to  impeach  the  credit  of  the  witness.  Lacey  v. 
Forrester,  3  D.  P.  C.  668. 

In  trespass  for  shooting  a  dog,  the  only  witness 
called  to  prove  the  value  stat^  it  to  be  21, 10«., 
and  that  was  not  contradicted;  yet  the  jury 
found  a  verdict  for  20s.  The  court  refused  to 
interfere  either  by  increasing  the  damages  or  by 
granting  a  new  trial.  Conn  v.  Faoey,  5  N.  &  M. 
405  ;  1  H.  &  W.  482. 

A  new  trial  will  be  ordered  after  a  verdict  for 
the  defendant,  if  the  jury  find  a  verdict  against 
all  the  evidence  in  a  cause  on  a  misapprehension 
of  the  law,  whether  arising  from  their  own 
mistake,  or  the  misdirection  of  a  judge.  Gregory 
V.  Tuffs,  1  0.  M.  &  R.  300 ;  2  D.  P.  C.  711 ; 
4  Tyr.  820  ;  3  L.  J.,  Ex.  295. 

The  court  will  not  grant  a  rule  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  ' 
evidence,  when  they  can  see  that  substantial 
justice  has  already  been  done,  and  that  the 
verdict  would  be  the  same  way  if  a  new  trial 
were  granted.  Botdton  v.  Pntchard,  1  B.  0. 
Rep.  173  ;  4  D.  &  L.  117 ;  11  Jur.  64. 

Where,  from  the  testimony  before  the  court 
upon  the  report,  it  does  not  clearly  appear  that 
the  finding  of  the  jury  was  against  the  weight 
of  the  evidence,  or  that  it  is  necessary  to  the 
justice  of  the  case  that  there  should  be  a  new 
trial,  or  that  the  result  would  or  ought  to  be 
different,  the  court  will  not  disturb  a  verdict. 
Deacle  v.  Hancock,  13  Price,  226  ;  M*Clel-  85. 

Where  the  jury  has  found  a  verdict  for  the 
plaintiff  on  a  presumption  contrary  to  evidence, 
the  court  will  not  grant  a  new  trial,  if  the 
plaintiff  is  entitled  to  recover  in  conscience  and 
equity.  WilkinMm  v.  Payne,  4  Term  Rep.  468. 
S.  P.,  Cox  V.  Kitchen,  1  Bos.  &  P.  338. 

Where  a  judge  left,  as  a  question  for  the  jury, 
a  point  which  upon  the  evidence  could  only 
be  determined  one  way,  and  the  jury  foxmd  a 
verdict  against  the  evidence,  the  court  refused  to 
grant  a  new  trial,  otherwise  than  on  payment  of 
costs.  Doe  d.  Smith  v.  Pike,  1  N.  &  M.  385 ; 
3  B.  &  Ad.  738. 

Where  the  jury  has  Incorrectly,  and  contrary 
to  the  judge's  direction,  found  for  the  defendant, 
the  court  will  not  grant  a  new  trial,  to  enable 
the  plaintiff  to  recover  nominal  damages  only. 
Harris  v.  Jones^  1  M.  &  Rob.  173. 

Where  trespass  is  brought  which  involves  a 
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question  of  right  to  land,  and  evidence  of  acts 
of  ownership  is  given  on  both  sides,  and  ayerdict 
is  foond  contrary  to  the  direction  of  the  judge, 
in  which  he  stated  that  he  considered  the  evi- 
<lence  on  one  side  to  preponderate,  the  court 
will  grant  a  new  triaL  Choke  t.  ChreeiL,  11 
Price,  736. 

A  new  trial  was  granted  where  the  jury  had 
drawn  a  wrong  conclusion  on  facts  admitted  on 
both  sides.  Bright  v.  Eynon^  1  Burr.  390  ;  2  Ld. 
Ken.  53. 

A  verdict  certified  by  the  judge  to  be  entirely 
to  his  satisfaction  is  never  sulfered  to  be  im- 
peached as  contrary  to  evidence,  by  affidavits. 
Plunhet  V.  Kingsland  (^Lord),  7  Bro.  P.  C.  404. 

A  new  trial  was  refused,  though  the  chief 
justice  reported  that  the  strength  of  evidence  was 
against  the  verdict.    Swain  v.  Mall,  3  Wils.  45. 

Where  there  was  evidence  on  both  sides,  a 
new  trial  was  refused,  although  the  verdict  was 
against  the  opinion  of  the  judge  who  tried  the 
cause.    Anon.,  1  Wils.  22. 

The  rule  that,  in  determining  whether  a  ver- 
dict ought  to  be  set  aside  as  against  evidence 
the  court  will  be  guided  by  the  opinion  of  the 
judge  by  whom  the  cause  was  tried,  must  be 
understood  of  those  cases  where  there  is  a  con- 
flict of  testimony,  and  does  not  apply  where  the 
judge  only  expresses  his  opinion  as  to  the  value 
of  evidence  given  on  what  may  be  called  a 
special  verdict.  Allaivay  v.  Harris,  29  L.  J., 
Ex.  214  ;  6  Jar.  (N.8.)  347  ;  2  L.  T.  434. 


16.  Verdict  for  Larger  Sum  than  Olalmed. 

Where  the  jury  found  generally  that  the  de- 
fendant had  paid  the  plaintiff  a  larger  sum  of 
money  than  was  claimed  in  the  decliuntion,  but 
found  a  verdict  for  the  plaintiff,  the  court  refused 
a  rule  to  set  aside  this  verdict,  and  to  enter  a 
verdict  for  the  defendant.  Freefnan  v.  Crafts, 
1  H.  &  H.  188  ;  4  M.  &  W.  4. 

Where,  by  mistake,  the  damages  had  been  laid 
at  10/.  and  a  jury  at  the  trial  had  found  for  the 
plaintiff  damages  150/.,  the  court  granted  a  new 
trial  on  payment  of  costs,  with  liberty  to  the 
plaintiff  to  amend.  Tebbs  v.  Barron,  6  Scott 
(N.R.)  837;  12  L.  J.,  C.  P.  33.  See  infra, 
Pleading  (Amendment),  post,  cols.  875  et  seq. 


16.  In  Oases  of  Nonauit. 

Where  a  plaintiff  had  been  nonsuited  upon  the 
opening  speech  of  his  counsel,  and  it  was  after- 
wards shewn  by  affidavit  that  his  witnesses  could 
have  proved  a  good  cause  of  action,  not  stated  in 
the  opening  speech,  the  court  granted  a  new 
trial  upon  payment  of  costs.  Eager  v.  Knapp, 
5  Man.  &  O.  753  ;  6  Scott  (N.K.)  707 ;  1  D.  &  L 
73  ;  7  Jur.  583. 

Where  a  defendant  applies  to  the  judge  for  a 
nonsuit  on  the  ground  that  the  contract  declared 
on  is  not  proved,  and  he  declines  to  nonsuit,  but 
reserves  the  pointy  and  the  jury  finds  for  the 
defendant,  it  is  competent  to  him  to  set  up  the 
objection  taken  at  the  trial,  in  answer  to  a  rule 
for  a  new  trial  obtained  by  the  plaintiff,  on  the 
ground  that  the  verdict  is  against  evidence. 
Mummery  v.  Paul,  1  C.  B.  316. 

A  plaintiff  who  chooses  to  be  nonsuited  in  order 
to  avoid  an  impending  verdict  for  the  defendant, 
cannot  have  a  new  trial  on  the  ground  that  there 
was  evidence  to  go  to  the  jury.  Austin  v.  Evans, 
2  Man.  &  G.  430. 


In  an  action  for  aQ  allottee  in  a  projected  rail- 
way, upon  the  failure  of  the  scheme,  for  the 
recovery  of  his  deposit,  where  he  had  executed 
the  subscribers'  deed,  there  being  no  evidence 
that  such  execution  was  obtained  by  fraud,  the 
defendant,  under  the  direction  of  the  judge, 
obtained  a  verdict : — Held,  that  as  the  plaintiff 
should  have  been  nonsuited,  a  rule  for  a  new 
trial  ought  not  to  be  granted,  although  some 
observations  made  by  the  judge  to  the  jury,  as  to- 
what  would  constitute  fraud,  might  not  be  legally 
correct,  but  in  such  a  case  the  court  will  grant  a 
rule  to  enter  a  nonsuit.  Atkinson  v.  Poooeh, 
1  Ex.  796. 

Quaere,  whether  the  word  misdirection  in  Ord. 
XXXIX.  applies  to  a  nonsuit.  Hall  v.  Jupe^ 
49  L.  J.,  C.  P.  721  ;  43  L.  T.  411. 


17.  TflatJfclre  and  Inoonolnaiveni 

Xifltake.l — ^Where  the  judge,  in  summing  up 
in  favour  of  one  of  the  parties,  is  stopped  by  the 
jury  declaring  themselves  satisfied,  and  finding 
immediately  for  the  other  party,  it  is  a  good 
ground  for  a  new  triaL  Oaiiuford  v.  Blackford, 
6  Price,  36  ;  7  Price,  544. 

A  new  trial  of  an  issue  will  not  be  granted 
upon  the  ground  of  a  mistake  at  the  trial  as  to 
the  date  of  a  docimaent  if  the  court  is  satisfied 
that  the  correction  of  such  mistake  confirms  the 
verdict ;  nor  upon  the  ground  that  the  unsnc- 
cessf  al  party,  relying  on  the  mistaken  document, 
refrain^  from  producing  other  evidence  at  the 
trial.    Hugltes  v.  Jones,  1  K.  B.  124. 

The  plaintiff  having  refused  to  answer  relevant 
questions  upon  cross-examination  was  told  by 
the  judge  that  she  would  be  nonsuited,  and  that 
she  must  either  answer  the  questions  or  retire 
from  the  case.  After  conferring  with  her 
counsel,  she  still  refused  to  answer,  and  the  jury, 
upon  the  direction  of  the  judge,  foxmd  a  verdict 
for  the  defendant.  It  appeared  on  the  applica- 
tion for  a  new  trial  that  the  plaintiff  was  a 
foreigner,  and  did  not  understand  the  importance 
of  answering  the  questions  : — Held,  that  a  new 
trial  should  be  granted.  Wiedegemann  v.  Wal- 
pole,  53  J.  P.  614. 

A  new  trial  will  not  be  granted  after  a  verdict 
agreeable  to  justice,  although  irregular  in  form. 
Aylett  V.  Lowe,  2  W.  BL  1221.  S.  P.,  HoUoway 
V.  Hewitt,   Lofft,  232  ;  A7wn.,  Lofft,  521. 

When  InoonolnBiTe.] — New  trial  granted  oa 
the  ground  that  the  verdict  was  not  sufficiently 
explicit.     Oakley  v.  Ood-Been,  2  L.  T.  367. 

Where  the  jury,  on  the  trial  of  an  issue  relat> 
ing  to  the  title  to  land,  found  for  the  defendant 
on  the  ground  that  neither  party  had  made  out  a. 
satisfactory  title,  the  court  does  not  regard  that 
as  establishing  the  right  of  the  defendant,  and 
will  direct  a  new  triid.  Sunderland  Freemen^ 
Ex  parte,  Durham  {Bisliop'),  Ex  parte,  1  Drew. 
184  ;  16  Jut.  370. 

New  trial  of  an  issue  granted,  the  verdict  being 
unsatisfactory,  from  the  circumstances  under 
which  the  jury  returned  it.  East  India  Co,  v. 
Bazett,  Jac.  91. 

It  is  no  ground  for  a  new  trial,  that  another 
jury  in  a  cause  nearly  similar  gave  a  different 
verdict.    Spong  v.  Hogg,  2  W.  Bl.  802. 

Jury  not  Agreed.] — ^Where  there  were  three 
sevend  issues  in  a  cause  left  by  the  judge  to  the 
jury,  who  having  retired  to  consider  their  verdict, 
the  judge,  with  the  consent  of  both  parties,  left 
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the  court,  directing  the  associate  to  take  the 
verdict  upon  each  issue  separately,  and  the 
associate,  instead  of  doing  so,  asked  the  jury 
generally  whether  they  found  for  the  plaintiff 
or  for  the  defendant,  and  the  foreman  answer- 
ing, "  We  find  for  the  plaintifi!,"  the  verdict  was 
so  entered.  The  court  set  aside  the  verdict,  and 
granted  a  new  trial,  it  appearing,  upon  affidavit 
of  what  passed  in  court,  that  there  was  some 
doubt  expressed  by  one  of  the  jury,  at  the  time 
as  to  the  deliirery  of  the  verdict  in  that  shape. 
Bentley  v.  Fleming,  1  0.  B.  479  ;  3  D.  &  L.  23  ; 
14  L.  J.,  C.  P.  174;  9  Jur.  402. 

The  judge  told  the  jury,  that,  in  case  of  their 
believing  a  fact,  the  verdict  must  be  for  the 
plaintiff;  the  jury  retired,  and  afterwards  re- 
turned into  court  and  told  the  associate,  who 
alone  was  there,  that  they  found  the  fact ;  the 
associate  then  informed  them  that  this  was  a 
verdict  for  the  plaintiff,  and  entered  it  so  ;  but 
the  jury  expressed  to  him  their  dissent,  and  said 
that  they  were  not  agreed  to  find  for  the  plain- 
tiff. The  court  discharged  a  rule  nisi,  obtained 
on  affidavit  of  these  facts,  for  setting  aside  the 
verdict  and  having  a  new  trial,  upon  the  ground 
(only)  of  the  jury  not  having  agreed  to  find  for 
the  plaintiff.  Doe  d.  Leims  v.  Baiter,  5  A.  &  E. 
129  ;  6  K.  &  M.  541 ;  2  H.  &  W.  264. 


Affidayits.]— The  affidavits  of  individual 


jurors  to  impugn  a  verdict  recorded,  on  the 
ground  that  it  was  not  given  with  their  assent, 
are  not  receivable,  but  the  affidavits  of  by- 
standers as  to  what  passed  within  their  know- 
ledge touching  the  delivery  of  the  verdict  and 
the  dissent  of  some  of  the  jury  at  the  time  are 
admissible ;  and  if  the  court  sees  reason  to  think 
that  some  of  the  jury  may  not  have  heard  what 
passed  at  the  time  of  delivering  the  verdict  by 
the  foreman,  they  will  direct  a  new  trial,  and 
will  not,  at  the  defendant's  request,  merely 
vacate  the  verdict  in  order  that  it  may  be  tried 
\sj  the  same  panel,  as  if  no  trial  had  taken  place. 
Bex  V.  Wooller,  6  M.  &  S.  366 ;  18  B.  R.  402. 
8.  P.,  Raphael  v.  Bank  of  Ungland,  17  G.  B.  161  ; 
25  L.  J.,  C.  P.  33  ;  4  W.  R.  10. 

Admiftiont  of  Jiuymen.] — An  admission  by 
jurymen,  that  the  verdict  was  given  by  mistake, 
when  made  after  they  had  separated,  though  on 
the  day  of  trial,  is  no  ground  for  a  new  trial. 
Barh  v.  Taylor,  2  Chit.  268. 

Nor  are  subsequent  declarations  of  jurymen 
after  a  general  verdict  given  according  to  the 
merits  of  the  case.  Clark  v.  StevemoTi,  2  W.  Bl. 
803. 

18.  IClstake  as  to  Clualiflcation  of  Jury. 

Sy  Baaaon  of  Interest.]— -The  attorney  for  the 
defendant  being  the  under-sheriff,  and  having 
summoned  the  jury,  is  no  ground  for  a  new  trial 
after  verdict  for  the  defendant  in  a  case  of  con- 
tradictory evidence.  Maton  v.  Viekery,  1  Smith, 
304. 

The  fact  of  the  person  acting  as  deputy  for 
the  sheriff,  being  the  attorney  for  the  defendant, 
is  not  a  ground  for  a  new  triaL  Brings  v. 
8owto%  9  D.  P.  C.  105 ;  1  W.  P.  C.  3  ;  4  Jur. 
1014. 

After  a  trial  has  been  had,  the  court  will  not 
^rant  a  venire  de  novo,  on  an  allegation  that  the 
jury  has  been  convened  by  the  partner  of  the 
plaintiff's  attomejr ;  at  least  without  proof  that 
the  party  who  objects  was  not  aware  of  the  fact 


at  the  trial.  BrTMukUl  v.  Gilet,  9  Bing.  13 ; 
2  M.  &  Scott,  41  ;  1  L.  J.,  C,  P.  143. 

The  court  will  not  grant  a  rule  for  setting 
aside  a  verdict,  on  an  affidavit  of  the  failing  party, 
stating  that  one  of  the  ]ury  was  a  reflation  of  the 
succeffiful  party,  and  that  they  were  on  terms  of 
friendship  and  intimacy  together,  and  particu- 
larising various  instances  and  expressions  on  the 
part  of  the  jurymen  of  partiality  and  prejudice. 
Onions  v.  Nai^h,  7  Price,  203.  And  see  Meuritt 
V.  Ferneley,  7  Price,  234 ;  and  WelU  v.  Cooper, 
infra. 

In  an  action  against  a  provisional  committee- 
man of  a  proposed  railway  company  for  goods 
supplied  in  the  coarse  of  the  formation  of  the 
company,  and  which  resulted  in  a  verdict  for  the 
defendant,  the  foreman  of  the  special  jury  was 
himself  a  provisional  committee-man  of  the 
company.  He  did  not  make  any  affidavit  that 
he  was  unaware  of  the  question  to  be  tried  when 
he  entered  the  jury  box : — ^Held,  a  ground  for  a 
new  trial ;  but  it  was  granted  only  on  payment 
of  costs  by  the  plaintiff,  as  it  appeared  that  his 
attorney  had  been  aware  of  the  juryman's  inte- 
rest. Bailey  v.  Macaulay,  13  Q.  B.  815  ;  19 
L.  J.,  Q.  B.  73  ;  14  Jur.  80. 

Where  a  public  company  is  a  party  to  an 
action,  the  mere  fact  that  one  of  the  jurymen 
was  a  shareholder  in  the  company  is  no  ground 
for  granting  a  new  trial.  WUliamt  v.  O.  W.  By.^ 
3H.&N.869;  28  L.  J.,  Ex.2;  7  W.  B.  97. 

• 

Vot  duly  Qualified.]— The  court  will  not  set 
aside  an  inquisition  to  assess  the  value  of  land, 
under  8  &  9  Vict.  c.  18,  s.  41,  on  the  ground  that 
the  jurymen  by  whom  it  was  taken  were  not 
qualified  to  act  as  jurors,  for  they  might  have 
been  challenged  by  the  parties  to  the  inquisition. 
CheUea  Waterworks  Co.,  In  re,  10  Kx.  731  ;  3 
C.  L.  B.  329 ;  24  L.  J.,  Ex.  79 ;  1  Jur.  (N.8.) 
143  ;  3  W.  R.  174. 

Where  it  was  not  distinctly  sworn  that  the 
disqualification  of  a  juror,  b^g  a  town  coun- 
cillor of  the  boroogh  in  which  the  cause  was  tried, 
was  not  discovered  till  after  verdict,  the  court 
refused  to  grant  a  rule  for  a  new  triaL  Peermain 
V.  Maokay,  9  Jur.  491. 

In  1819  a  level  was  taken  and  a  survey  made 
of  lands  in  Bilsby,  in  Lincolnshire,  liable  to  be 
rated  to  a  drain  called  the  Boy  Grift,  and  the 
court  of  sewers  directed  a  precept  to  the  sheriff, 
requiring  him  to  summon  juries  de  corpore 
comitates,  to  appear  at  a  certain  place  and  time, 
and  make  a  presentment.  The  sheriff  having, 
under  this  precept,  summoned  a  jury  from  the 
hundred  of  Galceworth,  in  the  county,  in  May, 
1819,  they  made  a  presentment  that  the  Boy 
Grift  was  ruinous,  and  that  certain  works  therein 
were  absolutely  necessary ;  and  that  lands  in  the 
occupation  of  various  persons,  including  the 
plaintiff,  received  benefit  or  avoided  danger  by 
the  drainage,  and  ought  therefore  to  bear  the 
charges  thereof  ;  and  they  accordingly  assessed  a 
rate,  which  the  conmiissioners  confirmed  : — Held, 
that  it  was  no  objection  to  the  presentment  that 
the  sheriff  summoned  the  whole  of  the  juiy  from 
the  hundred  of  Calceworth.  Taylor  v.  Ijtft^  8 
Ex.  269. 

Wrong  Person  serving  on  Jury.] — A  jury 
retired  to  consider  their  verdict,  and  upon  their 
returning  into  court,  and  their  names  being 
called  over,  one  of  the  jurors,  whose  name  was  on 
the  panel,  did  not  answer  to  the  name  which  the 
officer  of  the  court  had  marked  as  the  name  of 
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the  party  called  and  sworn : — Held,  upon  objec- 
tion taken  before  the  verdict  was  recorded,  that 
it  was  not  a  mis-triaL  Torhock  t.  Laimg^  6  Jur. 
318. 

A  mistake  in  a  juror's  name  in  the  panel  is  no 
ground  for  a  new  triaL  Dickenton  y.  Bldke^  7 
Bro.  P.  0. 177. 

The  son  of  a  juryman  summoned  and  returned, 
having  answered  to  his  father's  name  when 
called  on  the  panel,  and  served  as  one  of  the  jury 
on  the  trial  of  a  cause,  is  not  of  itself  a  sufficient 
ground  for  setting  aside  the  verdict  as  for  a  mis- 
triaL    HUl  V.  Yate8, 12  East,  229 ;  11  R.  B.  371. 

Where  B.  the  elder  was  summoned  on  a 
special  jury,  and  B.  the  younger  was  sworn  and 
sat  as  one  of  such  jury,  he  not  being  qualified  to 
sit  either  on  a  specisJ  or  common  jury  : — Held, 
that  it  was  discretionary  with  the  court  to  grant 
or  refuse  a  new  trial ;  and  it  appearing  that  the 
derk  of  the  defendant's  attorney  was  present  at 
the  trial,  and  knew  of  the  mistake,  and  that  the 
attorney  himself  did  not  make  affidavit  that  he 
was  ignorant  of  it,  the  court  discharged  a  rule  for 
a  new  trial  on  that  ground.  Falmouth  (^EarV)  v. 
Roberts,  1  D.  (N.8.)  683 ;  9  M.  &  W.  469 ;  11 
L.  J.,  Ex.  180. 

It  is  in  the  discretion  of  the  court  to  grant  a 
new  trial  in  a  case  where  a  person  not  impan- 
elled has  served  upon  the  jury,  and  the  court 
will  not  grant  such  new  trial  unless  substantial 
injustice  has  been  done  by  a  wrong  juror  having 
served.     WelU  v.  Cooper,  30  L.  T.  721. 

An  action  came  on  to  be  tried  before  a  com- 
mon jury,  and  the  name  of  Thomas  Fox,  bdng 
on  the  conmion  jury  panel,  was  called  amongst 
others  by  the  associate,  whereupon  one  Thomas 
Cox,  who  was  on  the  special  jury  panel,  went 
into  the  box  by  mistake,  served  upon  the  jury, 
and  took  part  in  the  verdict,  which  was  given  for 
the  plaintifE.  The  defendant  alleged  afterwards 
that  Cox  was  a  friend  of  the  plaintifE,  and  had 
purposely,  and  in  the  interest  of  the  plaintifi, 
tendered  himself  as  a  juror,  but  this  was  denied 
by  Cox,  in  a  letter  written  in  answer  to  inquiries 
by  the  attorney  of  the  plaintiff  : — Held,  that  it 
was  in  the  discretion  of  the  court  to  grant  a  new 
trial,  and  a  rule  for  a  new  trial  discluurged.    Ih, 

Objection   before   Verdict.]  —  When    a 


person  not  summoned  on  the  jury  was  sworn  on  a 
]ury  at  nisi  prius  in  the  name  of  a  person  for 
whom  a  summons  to  serve  on  that  jury  was 
delivered,  and  to  whose  house  he  had  succeeded ; 
the  irregularity  being  noticed  before  verdict,  the 
court  awarded  a  venire  de  novo.  Dovey  v. 
Hohson,  6  Taunt.  460 ;  2  Marsh.  154. 

On  the  trial  of  a  special  jury  cause,  when  the 
names  of  the  special  jurymen,  who  had  retired  to 
consider  their  verdict,  were  called  over  on  their 
return  into  court,  it  was  discovered  that  a  person 
on  the  impanelling  of  the  jury,  sunmioned  as  a 
flpecial  juryman  on  another  cause,  had  answered 
by  mistake  to  the  name  of  a  juryman  summoned 
ior  the  cause  on  trial,  and  had  served  in  his 
stead.  The  defendant  then  objected  to  take  the 
verdict  of  the  jury  so  impanelled  ;  the  plaintiff 
Insisted  on  taking  it ;  and  they  gave  a  verdict 
for  the  plaintiff  :~Held,  a  mis-trial,  as  the 
objection  was  taken  before  verdict;  and  that 
there  must  be  a  venire  de  novo.  Doe  d.  Ash- 
humham  (^Earl)  v.  Michael,  16  Q.  B.  320 ;  20 
L.  J.,  Q.  B.  276  ;  15  Jur.  677. 

Trial  by  Jurors  who  had  act  Viewed  after 
View  by  Others.]— The  defendant  had  obtained 


a  rule  for  a  view,  which  was  accordingly  had, 
but  upon  the  trial  coming  on  at  the  assizes  all 
the  viewers  were  impanelled  and  engaged  in 
trying  a  cause  In  anoUier  court.  As  this,  how- 
ever, was  the  last  cause  on  the  list,  the  judge 
(i^inst  the  consent  of  the  defendant)  deter- 
mined upon  tr3ring  it,  and  other  jurors  were 
impanelled  instead  of  the  viewers,  and  a  ver- 
dict was  returned  for  the  plaintiff  : — Held,  that 
this  was  a  mis-trial,  and  a  rule  for  a  new  trial 
was  accordingly  made  absolute.  Kingston  Union 
V.  Landed  Estates  Co,,  28  L.  T.  644. 

Waiver  of  Irregularity.] — ^A  cause  was  tried 
under  a  writ  of  trial  directed  to  the  sheriff  of 
Cambridgeshire,  by  a  jury  of  persons  resident  in 
the  town  of  Cambric^  none  of  whose  names 
were  on  the  jury  list  for  the  county  ;  but  as  it 
appeared  that  the  defendant's  attorney  had  seen 
and  looked  over  the  list  before  they  were  sworn, 
and  had  expressed  himself  satisfied : — Held,  that 
the  defendant  was  thereby  precluded,  after 
verdict  for  the  plaintiff,  from  objecting  to  the 
irregularity.  Pryne  v.  TUchmarsK,  10  M.  &  W. 
605  ;  2  D.  (N.8.)  474 ;  12  L.  J.,  Ex.  45 ;  7  Jur. 
202.  See  Bailey  v.  Macaulay,  and  Falmouth 
QEarl)  v.  Roberts,  supra. 

19.  IClaconduct  of  Jury. 

What  is.] — Where  a  jury  has  misconducted 
itself  in  their  demeanour  during  the  trial  in  such 
a  way  as  to  lead  to  the  presumption  that  justice 
has  not  been  properly  administered,  the  court 
wUl  grant  a  new  trial.  Hughes  v.  Budd,  8 
D.  P.  C.  316. 

The  absence  of  the  jury  at  intervals,  and  their 
drinking  ale  and  smoldng  in  the  same  room  with 
the  attorney  for  the  plaintiff  (for  whom  they 
returned  a  verdict),  is  such  misconduct  as  will 
entitle  the  defendant  to  a  new  trial.  S,  C,  4 
Jur.  150. 

The  delivery  of  food  to  a  juryman,  after  the 
jury  was  shut  up  to  consider  of  their  verdict,  is 
no  ground  for  setting  the  verdict  aside,  if  it  does 
not  appear  that  such  refreshment  was  supplied 
by  a  party  to  the  cause,  or  that  it  was  delivered 
to  a  juryman  whose  holding  out  decided  the 
event.  Everett  v  Youells,  1  N.  &  M.  530;  4 
B.  &  Ad.  681. 

When  a  jury  on  a  writ  of  inquiry,  after  having 
retired,  covertly  procured  victuals  and  liquor, 
the  court  ordered  a  new  trial,  on  the  ground  of 
misconduct  on  the  part  of  the  jury.  Cooksey-Y, 
Haynes,  27  L.  J.,  Ex.  371. 

Misconduct  of  a  juror  after  trial,  in  asking 
money  from  the  party  who  obtained  the  verdict, 
the  party  not  being  implicated,  and  the  verdict 
not  being  unsatisfactory,  is  no  ground  for  a  new 
trial.  Sabey  v.  Stephens,  7  L.  T.  274;  11 
W.  B.  19. 

In  an  action  for  seizing  and  impounding  the 
plaintiff's  cow,  the  evidence  was  conflicting,  and 
a  verdict  was  returned  for  the  plaintiff.  The 
judge  was  dissatisfied  with  the  verdict,  and  the 
court  granted  a  new  trial,  on  affidavits,  one  of 
which  stated  that  the  defendant,  at  a  pubUo- 
house,  before  the  trial  was  concluded,  heard  the 
jury  discoursing  among  themselves  on  the  subject 
of  the  cause,  and  that  one  of  them  said  to  one  of 
his  fellows,  "  the  parson  (meaning  the  defendant) 
will  get  served  out "  ;  and  another  juryman  said 
to  one  of  his  fellows,  *'Tou  will  be  for  the 
parson."  Two  persons  (one  of  whom  had  been 
examined  at  the  trial)  also  deposed  that  they 
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would  not  believe  the  plaintiffs  piincipftl  witness 
on  his  oath.  Allum  y.  BovMee,  9  Ex.  738  ; 
2  C.  L.  R.  1072  ;  23  L.  J.,  Ex.  208 ;  18  Jur.  406  ; 
2  W.  B.  469. 

It  is  a  ground  for  a  new  trial,  if  a  juror  before 
being  sworn  expresses  a  determination  to  give 
the  yerdict  one  way.  Ramadge  y.  Ryan^  2  M.  Js 
fioott,  421 ;  9  Bing.  333  ;  2  L.  J.,  C.  P.  7. 

Compromiie— Svading  Duty.l — ^In  an  action 
of  tort,  where  the  jury  has  xnade  a  compromise, 
and,  instead  of  deciding  the  issue  of  guilty  or  not 
guilty,  has  agreed  to  find  for  the  plaint!^  with- 
out  substantial  damages,  or  has  evaded  the  duty 
of  applying  their  minds  to  the  consideration  of 
the  amount  of  damages,  so  that  there  has  been 
no  real  assessment  of  them,  the  court  will  grant 
a  new  triaL  Kelly  y.  Sherlock^  6  B.  &  S.  480  ; 
35  L.  J.,  Q.  B.  209 ;  L.  B.  1  Q.  B.  686 ;  12  Jur. 
<ir.8.)  937. 

A  yerdict  decided  by  lot  is  a  bad  yerdict,  and 
the  court  will,  where  such  yerdict  has  been  given, 
grant  a  new  triaL  Harding  v.  Hewett^  8  D.  P.  C. 
598  ;  4  Jur.  292. 

In  an  action  on  a  biU  of  exchange  for  602.,  the 
issue  being  whether  goods  were  accepted  by  the 
plaintiff  in  satisfaction  of  the  bill,  the  jury  found 
for  him  with  26Z.  damages : — ^Held,  that,  if  that 
finding  could,  upon  the  evidence,  be  accounted 
for  oiUy  on  t^e  supposition  that  the  jury  had, 
by  way  of  compromise  among  themselves,  split 
the  difference,  the  defendant  was  entitled  to  a 
new  trial.  Hall  y.  PoyseTt  13  M.  &  W.  600 ; 
14  L.  J.,  Ex.  98. 

Where  Verdict  Perrene.]— Where  the  judge 
recommends  a  verdict  for  the  plaintiff  with 
nominal  damages,  but  the  jury  gives  substantial 
damages,  such  verdict  cannot  be  treated  as  per- 
Terse.  Cliilvers  v.  Chreaves,  5  Man.  &  G.  578 ; 
€  Scott  fN.B.)  539. 

A  verdict  is  not  perverse  where  it  is  against 
the  advice  or  opinion  of  the  judge  on  some 
matter  rightly  left  to  the  jury,  and  their  verdict 
of  substantial  damages  will  not  be  disturbed 
where  the  judge  was  of  opinion  that  nominal 
damages  should  only  have  been  awarded.  Adams 
▼.  Midland  By,,  31  L.  J.,  Ex.  35  ;  10  W.  B.  84. 

In  an  action  on  a  note,  by  indorsee  against 
maker,  he  pl^ded  that  he  was  induced  to  make 
the  note  by  the  fraud  of  the  payee,  and  that  it 
was  indorsed  by  the  payee  without  consideration, 
and  that  the  plaintiff  sued  thereon  as  trustee. 
The  defendant  having  closed  his  case,  the  judge 
told  the  jury  that  there  was  no  evidence  to 
sustain  the  plea.  The  juiy,  however,  returned  a 
verdict  for  the  defendant.  The  court  granted 
a  new  trial  without  examining  whether  the 
direction  of  the  judge  was  right  or  wrong. 
Wood  V.  Cox,  17  C.  B.  280. 

Although  there  is  no  absolute  rule  invali- 
dating a  verdict  certified  by  the  judge  at  the 
trial  to  be  perverse,  yet  such  certificate  affords 
ground  for  setting  aside  the  yerdict  when 
coupled  with  other  circumstances  appearing  in 
the  report  suggestiye  of  perversity,  such  as  the 
award  of  nondnal  damages  when  not  apparently 
warranted  by  the  evidence;  though  these  cir- 
cumstances would  not,  per  se,  and  in  the  absence 
«f  such  a  certificate,  be  sufficient  to  disturb  the 
verdict.  Quiidane  v.  Muruane,  18  L.  B.,  Ir.  53 
^C.  A. 

Deelining  to  find  speeial  Verdlot.] — It  is  the 
privilege  of  a  jury  to  decline  finding  any  other 


than  a  general  verdict;  and  therefore  if  the 
judge  explains  to  them,  and  they  clearly  under- 
stand that,  in  the  absence  of  a  particular  fact, 
the  plaintiffs  right  to  recover  will  depend  upon 
a  doubtful  legal  question,  and  the  judge  requests 
them  to  find  that  fact,  if  satisfied  of  its  existence, 
but  they  nevertheless  give  a  verdict  for  the 
plaintiff  generally,  and  on  being  pressed  refuse 
to  find  the  particular  fact,  the  court  will  not  set 
aside  the  verdict.  Devize*  Corporation  v.  Clark^ 
3  A.  &  E.  506. 

AffidayitB  to  Impugn  Verdict.]— The  affidavit 
of  a  juror,  that  the  jury,  having  been  divided, 
tossed  up,  and  that  the  plaintiff  had  won,  was 
rejected ;  because  such  conduct  is  a  very  high 
misdemeanour  in  all  the  jurymen  ;  and  the  comt 
must  derive  their  knowledge  from  some  other 
source  than  the  party  implicated.  Vaise  v. 
Belavaly  I  Term  Bep.  11. 

The  court  will  not  receive  the  affidavit  of  a 
party  stating  that  he  was  informed  by  one  of  the 
jury  that  the  verdict  was  decided  by  the  drawing 
of  lots.  Straker  v.  Graham,  4  M.  &  W.  721  ; 
7  D.  P.  C.  223  ;  1  H.  &  H.  449  ;  8  L.  J.,  Ex.  86. 

Nor  is  the  affidavit  of  a  juryman  sidmissible 
for  this  purpose.    Ih. 

But  the  court  will  receive  the  affidavit  of  a 
party  who  actually  saw  the  jury  draw  lots,  or 
take  the  necessary  steps  for  that  purpose.  Ih, 
S.  P.,  Ha/rvey  v.  Hewett,  8  D.  P.  0. 698 ;  4  Jur.  292. 

Affidavits  of  jurors  as  to  what  took  place  in 
open  court,  on  the  delivery  of  their  verdict,  are 
receivable.  BoherU  v.  Hughst^  7  Td.AW,  399  ; 
10  L.  J.,  Ex.  337. 

The  court  refused  to  grant  a  rule  for  a  new 
trial  upon  an  affidavit  stating  that  one  of  the 
jury  declared  in  open  court,  in  the  presence  and 
hearing  of  the  others,  that  the  verdict  had  been 
decided  by  lot.  Burgess  v.  Langley,  5  Man.  &  G. 
722  ;  1  D.  &  L.  21  ;  6  Scott  (N.B.)  518  ;  12  L.  J., 
C.  P.  257. 

A  subsequent  confession  of  a  juryman  to  the 
defendant's  attorney,  that  the  jury  drew  lots 
which  six  of  them  should  determine  the  verdict, 
and  not  otherwise  proved  to  the  court,  is  no 
ground  for  a  new  triaL  Aylett  v.  Jewell,  2  W.  BL 
1299. 

An  affidavit  of  a  person  who  was  informed 
by  a  juryman  of  misconduct  on  the  part  of  the 
jury  will  not  be  received  as  evidence  of  such 
misconduct.    Davis  v.  Boper,  4  W.  B.  9. 

Affidavits  in  Opposition.] — ^Where  a  rule  for 
a  new  trial  is  drawn  up  on  reading  affidavits 
imputing  personal  misconduct  and  partiality  to 
some  of  the  jurymen,  affidavits  of  such  jurymen, 
denying  and  explaining  the  conduct  attributed 
to  them,  may  be  read  on  shewing  cause  against 
the  rule.  Standetoiek  or  StaTiderwicke  v.  Hopkins 
or  Watkins,  2  D.  &  L.  502;  14  L.  J.,  Q.  B.  16 ; 
9  Jur.  161. 

The  affidavit  of  a  juryman  is  receivable  to 
explain  away  an  imputation  of  misconduct. 
Jones  V.  Powell,  4  W.  B.  252. 

Yerdiot  given  so  as  to  oarry  Costs.] — ^It  is  no 
ground  for  setting  aside  a  verdict,  that  the  joiy 
has  given  only  a  shilling  damages,  under  a  mis- 
taken impression  that  it  would  carry  costs. 
Mears  v.  Griffin,  2  Scott  (K.B.)  15;  1  Man.  k,  G. 
796. 

In  an  action  for  a  libel  tending  to  ridicule  the 
plaintiff,  a  sheriff's  officer,  in  his  calling,  the 
judge  told  the  jury  that  the  publication  was 
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libellous.  The  jury  asked  what  sum  would  carrj 
costs,  and  being  told  that  a  shilling  would, 
returned  a  verdict  for  the  defendant ;  the  court 
granted  a  new  trial.  Lecy  y.  Milne^  12  Moore, 
418  ;  4  Bing.  195  ;  6  L.  J.  (o.S.)  C.  P.  163. 

The  judge  told  the  jury  that  if  they  gaTe  the 
plaintiff  more  than  40«.  he  could  not  influence 
the  costs,  but  if  they  gaye  him  less  than  40#.  each 
party  would  have  to  pay  his  own  costs  : — Held, 
no  misdirection.    Ih, 

The  counsel  for  the  plaintiff  told  the  juiy  that 
unless  they  gave  damages  for  62.  6«.,  in  all 
probability  the  costs  would  be  thrown  upon  the 
plaintiff : — Held,  that  he  was  wrong  in  so  doing, 
and  that  the  jury,  in  estimating  damages,  has  no 
right  to  take  into  their  consideration  what 
amount  will  carry  costs,  the  question  of  costs 
being  with  the  judge.  PooU  v.  Wliitconibe^  12 
C.  B.  (N.S.)  770 ;  3  F.  &  F.  79 ;  6  L.  T.  783  ; 
10  W.  R.  732.  S.  P.,  Russdl  y.  Wenitceter,  16 
W.  R.  710. 

Although  if  a  jury  asks  what  amount  of 
damages  will  cany  costs,  there  is  no  reason  why 
the  judge  should  not  inform  them,  yet  giving  a 
verdict  in  ignorance  that  it  will  not  carry  costs 
is  no  reason  why,  after  an  application  for  a 
certificate  which  implies  that  the  verdict  is 
recorded,  the  verdict  should  be  disturbed.  Kit- 
more  V.  Abdoolah^  27  L.  J.,  Ex.  307. 


80.  Improper  Inflnence  on  Jury. 

Where,  in  a  qui  tarn  action  for  usury,  the 
principal  witness,  the  borrower,  had  distributed 
a  printed  memoir  containing  a  statement  of  the 
case,  which  was  only  in  effect  what  he  proved, 
and  it  did  not  appear  to  have  been  seen  by  the 
jury,  nor  to  be  calculated  to  influence  them  : — 
Held,  that  the  discovery  of  this  circumstance 
after  the  trial  was  not  a  sufficient  cause  for  a 
new  trial.    Spencely  v.  De  Willott,  3  Smith,  321. 

But  where  a  plaintiff  swore  that  hand-bills 
reflecting  on  his  character  had  been  distributed 
in  court,  and  shewn  to  the  jury  at  the  trial,  the 
court  would  not  receive  affidavits  of  the  jury  in 
contradiction,  but  granted  a  new  trial,  although 
the  defendant  denied  all  knowledge  of  the  cir- 
culation or  distribution  of  the  hand-bills.  CMter 
T.  MerfiH,  3  Br.  &  B.  272  ;  7  Moore,  87  ;  1  L.  J. 
(0.8.)  C.  P.  2  ;  24  R.  R.  667.  S.  C,  nom.  Coster 
V.  SymonSf  1  Car.  &  P.  148. 

A  witness  called  for  the  plaintiff,  in  answering 
a  question  put  to  him  by  the  defendant's  counsel 
on  cross-examination,  added  a  statement  which 
was  not  evidence,  and  of  which  the  judge  did  not 
make  a  note.  The  plaintiff's  counsel,  in  his 
reply,  observing  upon  the  statement  so  made, 
was  interrupted  by  one  of  the  jury,  who  had 
understood  the  statement  in  a  sense  opposite  to 
the  truth.  The  plaintiffs  counsel  thereupon 
asked  the  judge  to  recall  the  witness,  in  order 
that  the  mistake  might  be  corrected.  The  judge 
refused  to  do  so,  saying  that  the  statement  was 
not  evidence,  and  told  the  juiy  that  they  must 
not  take  it  into  their  consideration  : — ^Held,  that 
the  decision  of  the  judge  was  correct,  and  that 
the  possibility  of  the  jury  having  permitted  their 
verdict  to  be  influenced  by  the  statement  was  no 
ground  for  a  new  trial  Cattlin  v.  BarheVy  5 
C.  B.  201 ;  11  Jur.  1105. 

A  new  trial  was  granted  in  a  civil  case  in  the 
time  of  Edward  3,  because  a  great  lord  concerned 
in  the  cause  sat  on  the  bench  at  the  trial.  Anon,, 
6  Term  Rep.  623. 


Where  two  of  the  juiy,  during  the  progress  of 
a  trial  which  lasted  two  days,  dined  and  sl^t  at 
the  house  of  the  defendant  on  the  evening  of  the 
first  day,  and  consequently  before  the  summing 
up : — Held,  that  this  did  not  avoid  a  verdict 
found  for  him.  Morris  v.  Vivian^  10  M.  A  W. 
137  ;  2  D.  (N.S.)  235  ;  11  L.  J.,  Ex.  367. 

Held,  also,  that  it  was  discretionary  with  the 
court  whether  they  w^ould  set  aside  the  verdict, 
and  grant  a  new  trial  in  such  a  case.    Ih. 

The  mere  fact  that  some  of  the  jury  had 
during  the  adjournment  of  the  trial  been  treated 
by  one  of  the  plaintiff's  witnesses  previously 
examined,  who  had  told  them  that  he  knew  more 
about  the  case  than  he  had  already  stated  in  his 
evidence,  thereby  causing  himself  to  be  re- 
examined, does  not  necessarily  invalidate  the 
verdict  subsequently  found  for  the  plaintift 
Harris^.  Harris,  Ir.  R.  3  C.  L.  294. 


21.  Verdict  obtained  by  Triok  or  Surprise. 

A  verdict  obtained  by  a  trick  was  set  aside 
without  costs.    Anderson  v.  George^  1  Burr.  352. 

Surprise  may  be,  not  must  be,  a  ground  for  a 
new  trial.  Edie  v.  East  India  Co.,  1  W.  BL 
298  ;  2  Burr.  1216. 

Wbere  a  cause,  which  was  expected  to  last  the 
whole  day,  was  postponed,  and  an  indictment 
for  libel,  which  stood  next  in  the  paper,  was 
tried  out  of  its  turn,  and  the  defendants  were 
found  guilty,  the  court  refused  a  new  trial,  on 
the  ground  of  surprise.  Reg.  v.  Richardson,  8- 
D.  P.  C.  511. 

The  court  will  not  grant  a  new  trial  upon  the 
ground  of  surprise,  merely  because  the  unsuc- 
cessful party  has  neglected  properly  to  instruct 
his  attorney.  Tharpe  v.  Stallwood,  5  Man.  &  G. 
760  ;  1  D.  &  L.  24  ;  6  Scott  (N.B.)  715  ;  12  L.  J., 
C.  P.  241  ;  7  Jur.  492. 

A  new  trial  will  not  be  granted  on  the  ground 
of  suiprise,  though  it  appears  on  affidavit  that  a 
witness  who  was  expected  did  not  appear  at  the 
trial,  unless  it  is  stated  that  there  was  surprise. 
Iloare  v.  Silcerloch,  19  L.  J.,  C.  P.  215. 

A  party  must  be  wholly  surpriseii  by  the 
evidence  to  entitle  himself  to  a  new  trial  on  this 
ground ;  it  is  not  enough  that  the  fact  which 
caused  the  surprise  was  not  attempted  to  be 
elicited  on  cross-examination  of  his  witness,  but 
came  upon  him  by  way  of  defence.  Roberts  v. 
Holmes,  2  C.  L.  R.  726. 

A  party  to  a  cause,  who  has  not  been  called 
as  a  witness,  cannot  have  a  new  trial  on  the 
ground  of  surprise,  in  regard  to  the  effect  of  any 
conversation  with  himself,  at  all  events  if  he- 
admits  some  conversation  to  have  occurred,  and 
the  effect  of  it  is  not  necessarily  decisive  of  th& 
case.    Holme  v.  Clark,  10  W.  R.  527. 

A  new  trial  will  not  be  granted  to  a  defendant 
on  the  ground  of  surprise,  in  an  action  on  a 
special  count,  merely  because  an  amendment  has 
been  made  in  it  at  the  trial,  which  in  some 
degree  altered  the  plaintiff's  case,  although  it 
appears  that  if  the  new  case  had  been  raised  in 
the  first  instance  the  defendant  could  have-, 
brought  further  evidence  to  disprove  it.  White- 
V.  8.  E.  Ry.,  10  W.  R.  564. 

A  new  trial  on  the  ground  of  surprise  will 
not  be  granted  in  regard  to  a  matter  which  was 
raised  by  the  party  at  the  trial,  and  merely  to 
enable  him  to  support  it  by  further  evidence  not 
in  its  nature  more  conclusive.  Timmins  v.. 
Birminghavh  Gas  Co.,  10  W.  R.  546. 
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When  an  allegation  of  a  matter  of  fact  has 
'been  once  fairly  investigated  between  the  liti- 
gating parties,  before  a  competent  judicature, 
the  unsuccessful  party  not  having  been  taken 
by  surprise,  nor  being  able  to  allege  mistake, 
accident,  or  any  subsequent  discovery  of  a 
material  kind,  the  investigation  should  be  con- 
sidered sufficient,  and  the  judgment  thereupon 
conclusive  as  between  those  parties.  Waters  v. 
Waters,  2  De  G.  &  Sm.  591. 

When  a  cause  was  about  to  be  tried,  negotia- 
tions took  place  ending  in  an  agreement  by  the 
defendant  to  aUow  judgment  to  be  signed,  and 
by  the  plaintiff  to  withdraw  the  record.  The 
defendant's  attorney  did  not  sign  the  agreement, 
and  the  plaintiff  consequently  went  on  to  trial 
and  obtained  a  verdict : — Held,  that  the  plaintiff 
ought  to  have  informed  the  defendant  of  his 
intention  to  go  on,  and  as  he  did  not  the  verdict 
-was  set  aside.    Skinner  v.  Tyson,  17  L.  T.  551. 

A  party  nonsuited  for  non-production  of  a 
document  from  a  public  office,  is  not  entitled  to 
a  new  trial  on  the  ground  of  surprise,  where  he 
has  served  a  clerk  in  the  office  with  the  subpoena 
duces  tecum  to  produce  the  document,  but  has 
omitted  to  apply  to  the  head  of  the  office  for 
permission  for  its  production.  Austin  v.  I/cans, 
2  Man.  k  G.  430. 

When  the  clerk  of  the  defendant's  attorney 
had,  in  pursuance  of  the  ordinary  notice  to 
admit  documents,  attended  before  the  trial  at 
the  office  of  the  plaintiff's  attorney,  and  there 
inspected  two  deeds  : — Held,  on  motion  by  the 
defendant  for  a  new  trial  on  the  ground  of 
surprise,  that  the  court  could  not  hold  that  the 
defendant  was  surprised  by  the  production  of 
the  deeds  at  the  trial  or  their  effect.  Caldwell  v. 
Johnston,  Ir.  R.  6  C.  L.  283. 

Although  a  witness  proves  a  fact  to  the  surprise 
of  the  other  party,  and  though  by  mistake  he 
was  not  cross-examined,  nor  was  any  evidence 
given  to  contradict  him,  nor  any  observation 
made  on  his  evidence,  it  is  no  ground  for  a  new 
triaL    Bell  v.  Thompson,  2  Chit.  194. 

Although  surprise  be  a  good  ground  for  a  motion 
for  a  new  trial,  and  affidavits  may  be  used  to 
establish  that  ground,  they  must  be  conclusive  ; 
and  the  facts  in  respect  of  which  the  evidence 
creating  the  surprise  was  given  must  be  such  as 
that  the  verdict  may  be  mainly  attributable  to 
their  effect  upon  the  decision  of  the  cause. 
Hartwright  v.  Badham,  11  Price,  383. 

It  is  not,  as  a  surprise,  a  ground  for  a  new 
trial,  that  the  evidence  in  the  cause  varied  the 
facts  of  the  case  in  proof  from  that  put  on  the 
record  by  the  pleadings,  so  as  to  defeat  pleas  of 
justification  on  the  trial,  by  a  variance  in  point 
of  description  in  respect  of  a  matter  of  which 
defendant  was  ignorant  until  so  proved.  Edwards 
V.  Broxon,  2  Tyr.  163  ;  2  C.  &  J.  18. 

A  new  trial  will  not  be  granted  on  the  ground 
of  surprise,  where  a  witness  has  falsely  stated  an 
immaterial  fact,  which  the  other  party  was  not 
prepared  to  contradict.  Magnay  v.  KniglU, 
1  Drink.  20. 

To  constitute  surprise  a  case  must  have  been 
made  at  the  trial  which  the  opposite  party  could 
not  reasonably  have  been  expectea  to  meet. 
DUlon  V.  CUy  of  Cork  Steam  Packet  Cb.,  Ir.  R. 
9  C.  L.  118. 

Unless  sharp  practice  or  fraud  on  the  part  of 
the  plaintiff  is  shewn,  the  court  will  not  disturb 
the  verdict  on  the  ground  of  surprise.  Bransdon 
T.  Bldshury,  9  D.  P.  C.  199  ;  1  W.  P.  C.  46 ;  12 
A.  &  E.  631  ;  4  P.  &  D.  441. 


22.  Absence  of  Parties,  their  Solicitor  or 

Counsel. 

Where  a  verdict  was  obtained  in  the  absence 
of  the  defendant,  on  account  of  no  notice  of 
trial  being  given,  the  court  set  aside  the  verdict, 
though  he  did  not  swear  positively  to  a  good 
defence  on  the  merits.     Williams  v.  Williams, 

2  D.  P.  C.  850. 

Where  a  cause  which  stood  thirty  off  was- 
taken  out  of  its  turn,  as  undefended,  in  the 
absence  of  the  defendant's  attorney,  who  waa 
casually  absent,  no  notice  having  been  given 
that  it  would  be  taken  as  an  undefended  cause, 
•the  court  set  the  verdict  aside  and  granted  a 
new  trial.    Av^t  v.  Ibnwiok,  2  D.  P.  C.  246. 

The  court  will  not  grant  a  new  trial  upon  an 
affidavit  by  the  defendant,  stating  that  he  wa» 
kept  in  ignorance  by  his  late  attorney  of  the 
state  of  the  action,  that  he  had  a  good  defence 
upon  the  merits,  and  that  the  verdict  passed 
against  him  by  reason  of  the  negligence  of  such 
attorney.    Moody  v.  Dick,  4  N.  &  M.  348. 

If  a  cause,  which  is  meant  to  be  defended,  is 
called  on,  and  tried  as  an  undefended  cause,  in 
consequence  of  the  defendant's  attorney  neglect- 
ing to  deliver  his  briefs,  the  court  will  grant  a 
new  trial,  compelling  the  attorney  to  pay  the 
costs  as  between  attorney  and  client  out  of  hia 
own  pocket.  Be  Boujigny  v.  Peale,  3  Taunt. 
484  ;  12  R.  R.  687. 

A  cause  being  entered,  in  a  written  list  of  the 
day,  at  nisi  prius,  is  notice  to  the  attorney  that 
it  may  be  tried  at  any  time  in  the  course  of 
the  day  ;  therefore,  where  a  cause  had  been  for 
several  days  in  that  list,  and  tried  out  of  it» 
order  as  an  undefended  cause,  in  the  absence  of 
the  defendant's  attorney,  the  court  granted  a 
new  trial,  on  the  terms  of  payment  of  the  costs 
of  the  former.  Fourdrinier  v.  Bradbury,  S 
B.  k  Aid.  328. 

At  the  assizes  in  Yorkshire  the  causes  are 
entered  by  the  marshal  in  two  lists,  one  for  the 
E.  R.  and  the  other  for  the  W.  R.  A  cause 
having  by  mistake  been  entered  in  the  wrong 
list  was  tried  as  an  undefended  cause,  the  defen- 
dant's attorney  having  searched  only  one  list, 
without  finding  it ;  the  court  granted  a  new 
trial,  and  held,  that  the  attorney  was  not  bound 
to  search  both  lists.     HwtUer  v.  Honiblower, 

3  D.  P.  C.  491. 

Where  a  cause  was  set  down  in  the  written 
list  at  nisi  prius,  and  taken  out  of  its  turn  as  an 
undefended  cause,  and  was  tried  as  such,  in  the 
absence  of  the  defendant's  counsel  and  attoi-ney, 
who  were  instructed  to  defend ;  the  court 
refused  to  grant  a  new  trial,  without  an  affidavit 
of  merits,  though  moved  for  on  payment  of  costs. 
BUickhurst  v.  Bvlmer,  1  D.  &  R.  553 ;  5  B.  dc  Aid. 
907. 

A  cause  in  which  counsel  had  been  instructed 
for  the  defendant,  having  been  called  on  out  of 
its  turn,  upon  an  allegation  of  the  plaintiff's 
counsel  that  it  was  undefended,  a  verdict  was- 
taken  for  the  plaintiff  before  the  defendant's 
counsel  arrived  ;  the  court  granted  a  new  trial,, 
the  costs  of  the  application  to  abide  the  event  of 
the  cause.  Borrien  v.  Howell,  6  Bing.  (N.C.) 
245  ;  8  Scott,  508  ;  8  D.  P.  C.  277. 
.  Where  a  cause  was  called  on  in  its  turn  for 
trial,  and  no  attorney  being  present,  and  no 
counsel  instructed,  on  behalf  of  the  plaintiff,  he 
was  nonsuited,  the  court  granted  a  new  trial  on 
payment  of  the  costs  of  the  day  by  the  attorney 
for  the  plaintiff  out  of  his  own  pocket,  together 
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with  the  costs  of  the  application,  to  the  defen-i 
dant.    Tawfdey  t.  Joneiy  8  C.  B.  (N.S.)  289  ;  29 
L.  J.,  C.  P.  299 ;  6  Jur.  (N.B.)  1158. 

When  a  defendant  has  appeared  by  attorney 
and  has  not  regularly  displaced  him,  notice  to 
such  attorney,  after  an  intimation  from  him  that 
he  has  no  instructions  to  defend  the  action,  that 
it  wiU  be  taken  as  an  undefended  case,  wiU,  if 
there  is  time  for  a  counter-notice  of  an  intention 
to  defend,  warrant  the  plaintiff  in  taking  the 
case  as  undefended,  although  out  of  its  order,  on 
the  morning  of  the  day  after  the  opening  of  the 
commission.    Lett  v.  Watkins^  27  L.  J.,  Ex.  319. 

At  the  sittings  after  term  in  London,  a  cause 
^as  entered  in  the  list  of  causes  for  trial  in  the 
second  court  of  nisi  prius.  Notice  was  given  in 
that  court,  during  the  temporary  absence  of  the 
•defendant  (who  appeared  in  person),  that  it 
would  be  taken  in  the  first  court,  and  after  some 
interval  of  time  it  was  accordingly  then  called 
•on,  and  (the  defendant  not  appearing)  was  taken 
as  undefended.  It  did  not  appear  that  the 
defendant  had  been  called  in  the  second  court. 
The  court  grsmted  a  new  trial.  Ckfok  v.  Beard- 
9all,  29  L.  J.,  Ex.  35;  1  L.  T.  14. 

The  court  will  not  grant  a  new  trial,  even  on 
payment  of  costs,  where  the  defendant  or  his 
attorney,  having  an  opportunity  of  trying, 
permits  a  verdict  to  be  taken  against  him,  as  in 
An  undefended  cause.  Breach  v.  (hgterton,  7 
Bing.  242  ;  4  M.  &  P.  867  ;  9  L.  J.  (0.8.)  C.  P.  48. 

The  court  refused  to  grant  a  new  trial,  on  the 
ground  that  the  cause  had  been  called  in  the 
absence  of  the  defendant's  attorney,  and  that 
the  plaintiffs  case  had  been  gone  into,  no  one 
appeiEhring  on  the  other  side,  the  affidavits  on 
which  the  motion  was  founded  not  stating  that 
•any  briefs  had  been  prepared  for  counsel.  7\DUt 
V.  Crawley,  1  M.  &  Scott,  229  ;  8  Bing.  144 ;  1 
L.  J.,  C.  P.  49. 

Whilst  a  cause  stood  on  the  paper  for  trial, 
the  plaintiff  having  obtained  an  order  to  amend 
^which  was,  in  fact,  unnecessary),  the  defendant 
took  out  a  summons  to  rescind  that  order  for 
irregularity,  and  an  order  to  that  effect  was 
obtained  ;  whilst  the  second  order  was  in  discus- 
sion at  chambers,  the  cause  was  tried,  and  the 
plaintiff  obtained  a  verdict ;  the  court  refused 
to  grant  a  new  trial,  without  an  affidavit  of 
merits.     Clark  v.  ManiUj  1  D.  P.  C.  666. 

Where  a  cause  was  taken  out  of  its  turn,  and 
in  the  absence  of  the  defendant,  at  the  suggestion 
of  the  plaintiff,  that  it  was  a  short  one,  the 
<x)urt  refused  to  set  aside  the  verdict.  Cottam  v. 
Banks,  1  B.  C.  Rep.  302  ;  11  Jur.  148. 

Where  a  cause  has  been  regularly  tried  as 
undefended,  and  a  verdict  taken  for  the  plaintiff, 
in  the  negligent  absence  of  the  defendant's 
Attorney,  the  court  will  grant  a  new  tiial  on  an 
■affidavit  of  merits ;  but  only  on  payment  of  costs. 
Third  V.  Goodier,  1  L.  M.  &  P.  717. 

The  plaintiff  in  an  action  for  crim.  con.  having 
been  nonsuited,  in  consequence  pf  the  accidental 
■absence  of  his  attorney,  the  court  granted  a  new 
trial  on  payment  of  costs  as  between  attorney 
And  client,  it  appearing  that  another  action 
might  be  barred  by  the  Statute  of  limitations, 
■and  plaintiff  be  thereby  precluded  from  taking 
ulterior  proceedings.  Ayling  v.  Ooldring^  1 
C.  B.  635. 

Where  a  cause  was  tried  in  the  absence  of  the 
•defendant's  attorney,  before  the  time  specified 
in  the  notice  of  trial,  the  court  set  aside  the 
verdict  without  an  affidavit  of  merits.  Hamlow 
•V.  Wilks,  6  D.  P.  C.  295. 


A  new  trial  granted  in  ejectment,  upon  pay- 
ment of  costs,  and  other  equitable  conditions, 
where  the  cause  coming  on  unexpectedly  had 
been  tried  as  an  undd^ended  cause.  Doe  dL 
Cooling  v.  Applehy,  4  P.  &  D.  538  ;  9  D.  P.  C. 
556. 

The  court  refused  to  grant  a  new  trial  upon 
any  terms  where  the  cause  had  been  taken  (in 
its  proper  course)  in  the  absence  of  the  defen- 
dant's counsel,  the  defence  intended  to  be  set  up 
being  without  equity.  Blogg  v.  Bovsquet,  6 
C.  B.  75. 

Where  a  cause  was  taken  out  of  its  turn,  upon 
the  statement  of  the  plaintiff's  counsel  that  it 
was  undefended,  and  it  appeared  that  counsel 
had  been  instructed  for  the  defendant,  but  that 
notice  that  the  cause  would  be  defended  was 
not  served  till  late  on  the  previous  night,  the 
court  granted  a  new  trial,  upon  payment  of  the 
amount  of  damages  into  court ;  the  costs  of  the 
trial  and  of  the  application  to  abide  the  event. 
De  Medina  v.  Shrapnell,  12  L.  J.,  C.  P.  37. 

When  a  cause  has  been  entered  for  trial 
as  undefended,  it  is  the  duty  of  the  plaintiff's 
attorney,  upon  notice  from  the  defendant  of  his 
intention  to  defend,  to  inform  the  court  that  the 
cause  will  be  defended ;  and  if  it  afterwards  is 
tried  as  undefended  out  of  its  proper  turn,  a 
new  trial  will  be  granted  without  an  affidavit  of 
merits.  Wolff  V,  GoldHng,  44  L.  J.,  C.  P.  214  ; 
32  L.  T.  161  ;  23  W.  R.  473. 

28.  Death  of  Fartlea. 

In  an  action  for  negligence  brought  by  an 
infant  by  his  next  friend,  in  which  damages  were 
recovered  for  injuries  done  to  him,  the  death  of 
the  infant  since  the  trial  is  no  ground  for 
granting  a  new  trial,  though  the  damages  were 
presumably  given  on  the  supposition  that  the 
infant  would  continue  to  live.  Kramer  v.  Way- 
mark,  4  H.  &  C.  427  ;  35  L.  J.,  Ex,  148  ;  L.  R. 
1  Ex.  241 ;  12  Jur.  (N.S.)  395  ;  1 4  L.  T.  368 ;  14 
W.  R.  659. 

The  circumstance  that  the  plaintiff  was  dead 
when  an  issue  was  tried,  being  unknown  at  the 
trial,  does  not  afford  a  giound  for  a  new  triaL 
Bird  V.  Kerr,  4  Kay  &  J.  270. 

See  ante,  cols.  73  et  seq. 

0.  Pbactice. 

See  R.  S.  C,  1883,  Ord.  XXXIX. 

Application  to  Court  of  Appeal.] — See  Ord. 
XXXIX.  r.  1. 


Cases  before  this  Bole.] — ^When  the  judge 


at  a  trial  with  a  jury  directs  a  finding  to  be  given 
upon  facts  which  are  not  really  in  dispute,  and 
thereupon  gives  judgment  for  the  party  in  whose 
favour  the  finding  is  entered,  the  party  against 
whom  judgment  is  given,  if  he  is  dissatisfied 
with  the  finding,  may  apply  to  a  divisional 
court  for  a  new  trial,  but  cannot  in  the  first 
instance  appeal  from  the  judgment  to  the  Court 
of  Appeal.  Tettt  v.  Foster,  3  C.  P.  D.  437 ;  38 
L.  T.  742  ;  26  W.  R.  745— C.  A. 

Where  an  action  has  been  tried  by  a  judge 
without  a  jury,  if  the  unsuccessful  party  is  dis- 
satisfied with  the  judgment  either  on  the  ground 
that  the  judge  has  misdirected  himself  as  to  the 
law,  or  that  his  findings  as  to  the  facts  are 
against  the  weight  of  evidence,  the  proper  mode 
of  obtaining  relief  is  by  appeal  to  the  Ck)urt  of 
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Appeal,  and  not  by  motion  for  a  new  trial. 
I*otter  V.  CbttoTi,  49  L.  J.,  Q.  B.  158 ;  5  Ex.  D. 
137  ;  41  L.  T.  460  ;  28  W.  R.  160—0.  A. 

Where  an  action  has  been  tried  bj  a  jndge  of 
one  of  the  common  law  divisions  without  a 
jary,  an  appeal  lies  direct  to  the  Court  of 
AppeaL  It  is  not  proper  in  such  a  case  to  move 
for  a  new  tiiaL  Pannell  v.  Nunn,  28  W.  R.  940 
— C.  A. 

When,  at  the  close  of  the  plaintiffs  case,  the 
judge,  being  asked  to  rule  that  there  was  no 
eyidence  for  the  jury,  left  certain  questions  to 
them,  which  they  answered  in  the  plaintiff's 
favour,  and  judgment  was  entered  pursuant  to 
the  findings  : — Held,  that  the  defendant,  as  he 
complained  of  misdirection,  which,  if  made  out, 
would  result  in  a  new  trial,  could  not  appeal 
direct  to  the  Court  of  Appeal,  but  must  apply  in 
the  first  instance  to  the  divisional  court.  Daviet 
V.  FtHiw,  48  L.  J.,  Ex.  3  ;  4  Ex.  D.  32  ;  39  L.  T. 
322  ;  27  W.  R.  108— C.  A. 

After  a  trial  by  a  judge  without  a  jury,  any 
application  for  a  new  tried  must  be  made  to  the 
Court  of  Appeal  under  Ord.  XXXIX.  r.  1,  what- 
ever the  ground  of  it  may  be.  Oastler  v.  Sender- 
eon,  46  L.  J.,  Q.  B.  607  ;  2  Q.  B.  D.  576;  37  L.  T. 
22— C.  A. 

Upon  a  nonsuit  at  a  trial  before  a  judge  and 
jury,  an  application  for  a  new  trial  ought  to  be 
made  to  the  divisional  court,  and  not  to  the 
Court  of  AppeaL  Mty  v.  Wileon,  47  L.  J.,  Ex. 
664  ;  3  Ex.  D.  359  ;  39  L.  T.  83— C.  A. 

Where,  on  a  trial  in  the  Chancery  Division,  the 
judge  has  not  found  a  separate  verdict  on  a 
question  of  fact,  but  has  decided  the  case  as  a 
whole  according  to  the  old  practice  of  the  Court 
of  Chanceiy,  a  motion  for  a  new  trial  on  the 
ground  of  improper  rejection  of  evidence  cannot 
be  made,  the  remedy  of  the  unsuccessful  party 
being  by  appeal  from  the  order,  and  the  Court  of 
Appeal  having  power  at  the  hearing  of  the  appeal 
to  admit  any  evidence  which  may  have  been 
improperly  rejected.  DolVman  v.  JoTief,  12  Ch.  D. 
553  ;  41  L.  T.  258  ;  27  W.  R.  877— C.  A.  And  see 
Zawe  V.  Lmoe,  48  L.  J.,  Ch.  383  ;  10  Ch.  D.  432  ; 
40  L.  T.  236  ;  27  W.  R.  309— C.  A. 


Chaneery  Diviflion— Trial  atAsfiiei.] — 


Where  the  issue  of  fact  in  an  action  in  the 
Chancery  Division  has  been  tried  by  a  jury 
before  a  judge  of  a  common  law  division,  an 
application  for  a  new  trial  of  the  issue  was  heard 
by  the  judge  of  the  Chancery  Division  to  whose 
court  the  action  was  attached.  JeTthi/ne  v.  Morrie^ 
49  L.  J.,  Ch.  392  ;  14  Ch.  D.  674  ;  42  L.  T.  817— 
C.  A. 

When  an  action,  commenced  in  the  Chancery 
Division,  has  been  tried  by  a  jury  before  one  of 
the  judges  of  a  common  law  division,  it  is  thence- 
forth transferred  to  the  division  to  which  the 
judge  belongs,  and  an  application  for  a  new  trial 
must  therefore  be  made  to  a  divisional  court  of 
that  division.  But  j^his  does  not  apply  to  an 
action  in  which  an  issue  has  been  directed  by  a 
judge  of  the  Chancery  Division.  The  action  in 
that  case  still  romains  attached  to  the  Chancery 
Division.  Jonet  v.  Bamter,  5  Ex.  D.  275 ;  28 
W.  R.  817— -C.  A. 

When  an  action  attached  to  the  Chancery 
Division  has  been  tried  by  a  jury  before  a  judge 
of  one  of  the  common  law  divisions,  application 
for  a  new  trial  must  be  made  to  a  divisional 
court.  Hv/nt  v.  CUy  of  London  Real  Property 
Of,,  47  L.  J.,  Q.  B.  42  ;  3  Q.  B.  D.  19 ;  37  L.  T. 
844  ;  26  W.  R.  37— C.  A. 


Trial  at  Bar— Application  not  Sz  parte.]-- 

Where  an  infonnation  to  recover  penalties  under 
the  Parliamentary  Oaths  Act  of  1866  has  beea 
tried  at  bar,  a  motion  for  a  new  trial  must  not  be 
made  ex  parte,  but  upon  notice  of  motion  to  the 
other  side.  Ait.-Oen.  v.  Bradlattgh^  64  L.  J., 
Q.  B.  205  ;  14  Q.  B.  D.  667 ;  52  L.  T.  689 ;  3a 
W.  R.  673— C.  A. 

Notioe  of  MotioxL] — A  notice  of  motion  for  a 
new  trial  on  the  ground  of  misdirection  should! 
state  how  and  in  what  matter  the  judge  mis- 
directed the  jury.  Pfeiffer  v.  Midland  i2y.,  IS 
Q.  B.  D.  243;  35  W.  R.  335.  S.  P.,  MurfeU  v. 
SmUh,  56  L.  J.,  P.  87  ;  12  P.  D.  116 ;  57  L.  T. 
498  ;  36  W.  R.  460  ;  51  J.  P.  374.  And  Taplin  v. 
Taplin,  67  L.  J.,  P.  79  ;  13  P.  D.  100 ;  58  L.  T* 
925  ;  37  W.  R.  256  ;  52  J.  P.  406. 

It  is  a  sufficient  statement  of  the  grounds  in  a 
rule  for  a  new  trial,  that  "  the  judge's  direction 
to  the  jury  that  the  plaintiff  was  entitled  only 
to  nominal  damages  was  wrong."  Watson  v.  Lane^ 
2  Jut.  (K.S.)  119. 


Amendment.  J — The  court  will  not  allow 


a  rule  for  a  new  trial  to  be  amended,  by  pro- 
viding that  the  suit  should  not  abate  in  the  event 
of  the  death  of  the  defendant  where  a  surety 
had  previously  entered  into  a  bond  for  payment 
of  the  damages  and  costs  of  the  second  trial. 
Lope£  V.  Be  Tastet,  8  Taunt.  712. 

A  rule  for  a  new  trial  having  been  made 
absolute  on  payment  of  costs  by  the  defendant, 
the  court  refused  to  expunge  the  conditional 
words  upon  suggestion  that  the  plaintiff's  attor- 
ney was  not  on  the  rolL  Pwnter  v.  Orantley 
(Lord),  3  Scott  (N.R.)  647 ;  3  Man.  k,  G.  296.  See 
Ord.  XXXIX  r.  5. 

Time  within  whioh  Application  made.]— /Ssv 
Ord.  XXXTX.  r.  4. 

Before   thif  Bnle.]— According  to   the 

proper  interpretation  of  Ord.  XXXIX.  r.  la,  as 
amended  by  the  Rules  of  March,  1879,  a  party 
applying  for  a  new  triid  has  the  whole  of  four 
days  within  which  to  move  ;  and  if  no  divisional 
court  sits  upon  the  fourth  day  his  time  is  then 
extended  to  the  next  sitting  of  a  divisional 
court.  Orawt  v.  Holland,  49  L.  J.,  Q.  B.  800 ; 
29  W.  R.  32. 

In  computing  the  time  within  which  a  motion 
for  a  new  trial  of  a  cause  tried  in  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divisions 
must  have  been  made  under  Ord.  xyXTT,  r.  1, 
days  on  which  the  divisional  court  was  not 
actually  sitting  were  not  to  be  reckoned  before 
the  Rules  of  Court  of  the  Ist  December,  1876, 
Old.  XXXIX  repealing  the  first-mentioned 
Older.  Bdllvme  v.  HUls,  46  L.  J.,  Q.  B.  88  ;  24 
W.  R.  956— C.  A. 

The  time  for  an  application  for  a  new  trial  on 
the  ground  of  misdirection  under  Ord.  XXXIX 
r.  6,  begins  to  run  from  the  time  when  the  jury 
is  discharged.    Shaw  v.  Hope,  25  W.  R.  729. 

Sztenfion  of  Time.]^Where  a   party 

failed  to  appeal  from  such  interlocutory  order 
within  twenty-one  days,  under  the  mistaken  belief 
that  such  order  was  final,  and  that  appeal  might 
be  brought  at  any  time  within  twelve  months  :-^ 
Held,  that  such  mistake  was  not  a  cireumstance 
which  would  justify  the  court  in  enlarging  the 
time  for  appealing  after  the  expiration  of  the 
I  twenty-one  days  under  Ord.  LYII.  r.  6.  HighUm 
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V.  Treherns,  48  L.  J.,  Ex.  167  ;  89  L.  T.  411 ;  27 
W.  R.  245— C.  A. 

The  Court  of  Appeal  has  power,  under  Ord. 
LYIII.  r.  6,  to  enliu^  the  time  for  moving  for  a 
new  trial.  Pumell  v.  O.W.  My.,  45  L.  J.,  Q.  B. 
687  ;  1  Q.  B.  D.  636 ;  85  L.  T.  605  ;  24  W.  R.  909 
— C.  A. 

A  married  woman  believing  her  husband  to 
be  dead,  went  through  the  ceremony  of  marriage 
with  another  man  and  had  several  children  by 
him.  She  afterwards  obtained  a  decree  for 
judicial  separation  against  her  second  husband, 
the  jury  having  found — first,  that  he  had  com- 
mitted adultery ;  and  secondly,  that  the  first 
husband  was  dead  at  the  time  of  the  second 
marriage.  The  second  husband,  having  sub- 
sequently ascertained  that  the  first  husband  was 
alive,  instituted  a  suit  for  nullity  of  marriac^, 
and  applied  to  the  Ck)urt  of  Appeal  for  a  new 
trial  of  the  wife's  suit,  notwithstanding  the 
expiration  of  the  time  limited  for  that  purpose 
by  the  Rules  of  the  Supreme  Court : — Held,  that 
the  court  had  jurisdiction  to  extend  the  time, 
but  that  such  extension  ought  not  to  be  granted 
except  upon  the  terms  of  the  applicant  making 
a  suitable  provision  for  his  supposed  wife. 
Wilkins  v.  Wilkins,  65  L.  J.,  P.  55  ;  [1896]  P. 
108  ;  74  L.  T.  62  ;  44  W.  R.  305— C.  A. 

A  suggestion  of  perjary  on  the  part  of  a 
•defendant  and  his  witnesses,  and  that  fresh  evi- 
dence has  been  discovered  by  the  plaintifE  since 
the  expiration  of  the  time  for  moving  for  a  new 
trial,  affords  no  ground  for  asking  the  court  to 
dispense  with  the  rule  of  court  as  to  time. 
Oamhart  v.  Mayne,  14  C.  B.  (N.B.)  320. 

The  court  has  a  discretionaiy  power,  after  the 
lapse  of  the  four  days  for  giving  notice  of  appeal 
irom  a  judgment,  upon  an  application  for  a  new 
trial,  to  enlarge  the  time  for  giving  such  notice. 
Ward  V.  Lumley,  5  H.  &  N.  656  ;  29  L.  J.,  Ex. 
:372  ;  6  Jur.  (N.8.')  560  ;  8  W.  R  543. 

Where  the  point  had  been  reserved,  and  it  was 
sworn  that  there  was  an  intention  to  give  the 
notice  and  that  it  had  been  omitted  within  the 
four  days  by  mere  mistake,  and  there  had  been 
verbal  notice  of  the  intention,  and  the  application 
was  made  promptly,  the  court  allowed  the  formal 
notice  to  be  given.    Ih, 

On  an  application  for  further  time  to  deliver 
notice  of  appeal  from  a  decision  on  a  motion  for 
a  new  trial,  within  four  days  from  the  time  of  the 
decision,  it  is  necessary  not  only  to  shew  suffi- 
cient reason  to  account  for  the  default,  but  like- 
wise to  satisfy  the  court,  that  supposing  the 
court  had  originally  a  discretionaiy  power  to 
allow  an  appeal,  the  court  could  have  allowed  it 
in  the  particular  case.  WaUon  v.  Lane,  25  L.  J., 
Ex.  240. 

It  is  not  a  sufficient  reason  for  the  default, 
that  the  attorney  inadvertently  allowed  the  time 
to  elapse.    Ih. 

Parties — ITotioe  to  Go-defendant] — ^An  action 
was  brought  against  A.  and  B.  to  recover  damages 
for  tort,  and  a  verdict  was  returned  against  A. 
and  in  favour  of  B.  A.  obtained  an  order  calling 
upon  the  plaintiff  only  to  shew  cause  why  a  new 
trial  should  not  be  granted,  Which  oider  was  sub- 
sequently discharged.  A.  appealed  : — Held,  that 
an  order  for  a  new  trial  would  not  be  made  in  the 
absence  of  B.,  and  B.  was  ordered  to  be  served 
with  notice  of  the  appeal,  and  directed  to  shew 
cause  to  the  Court  of  Appeal  why  a  new  trial 
should  not  be  granted  against  i|im,  although  the 
time  for  moving  for  a  new  trial  had  expired. 


Pumell  V.  Q,  W.  Ry.,  46  L.  J.,  Q.  B.  687 ;  1 
Q.  B.  D.  636  ;  34  L.  T.  822  ;  24  W.  R.  720—0.  A. 


Who  may  be  heard.] — A.  and  B.  were 


found  to  be  next  of  kin  by  the  master,  who 
rejected  0.*8  claim.  0.  excepted  to  the  report, 
and  upon  an  issue  directed  by  the  court  he  was 
found  to  be  sole  next  of  kin.  A.  alone  moved  for 
a  new  trial : — Held,  that  B.  might  be  heard  in 
support  of  the  motion.  Johnston  v.  Hbdd,  5  Bcav. 
394. 

Cause  cannot  be  shewn  on  behalf  of  the 
attorney  who  claims  a  lien  on  the  verdict  for 
his  costs.  Sloman  v.  Alle%  1  Man.  &  G.  96,  n. 
S.  P.,  Wiedemann  v.  Walpole,  66  J.  P.  5—0.  A. 

Seenrity  for  Costs.  1 — A  party  moving  in  the 
Court  of  Appeal  under  the  Supreme  Court  of 
Judicature  Act,  1890,  and  the  Rule  of  the  Supreme 
Court,  August,  1890,  for  a  new  trial,  after  trial 
of  an  action  with  a  jury,  will  not  be  ordered  to 
give  security  for  the  costs  of  the  motion. 
Hecksclver  v.  Oroeley,  60  L.  J.,  Q.  B.  76  ;  [1891]  1 
Q.  B.  224  ;  39  W.  R.  211—0.  A. 

Toreigner  resident  Abroad.] — ^The  plain- 
tiff, a  foreign  resident  abroad,  having  no  property 
within  the  jurisdiction,  was  unsuccessful  upon  a 
trial  with  a  jury,  and  moved  for  a  new  trial ;  the 
defendant  applied  that  the  plaintiff  should  be 
ordered  to  give  security  for  the  costs  of  the 
motion  : — Held,  that  the  proper  practice  was  to 
make  the  application  in  the  first  instance  at 
chambers,  subject  to  an  appeal  direct  to  the 
Court  of  AppeaL  Benteen  v.  Taylor,  62  L.  J., 
Q.  B.  516 ;  [1893]  2  Q.  B.  193 ;  4  R.  608  ;  69  L.  T. 
333 ;  41  W.  R.  693—0.  A. 

Postponing  Hearing.] — ^Where  a  motion  for  a 
new  trial  is  to  be  made  conditionally  on  the 
result  of  a  decision  pending  in  a  similar  cause, 
notice  of  motion  should  be  g^ven  in  the  ordinary 
way  and  application  should  be  made  to  the  court 
to  postpone  the  hearing  till  after  such  decision  is 
given.    Peehett  v.  Stuyrt,  32  W.  B.  123. 

Staying  Proeeedings  pending  Applioation.] — 

The  Court  of  Appeal,  following  the  former  prac- 
tice of  the  divisional  court,  will  not  grant  a  stay 
of  execution  pending  an  application  for  a  new 
trial  except  under  special  circumstances ;  and 
the  mere  allegation  either  that  there  has  been  a 
misdirection,  or  that  the  verdict  was  against  the 
evidence,  or  that  there  was  no  evidence  to  go  to 
the  jury,  is  not  to  be  considered  as  a  special 
circumstance.  Monk  v.  Bartram,  60  L.  J.,  Q.  B. 
267  ;  [1891]  1  Q.  B.  364  ;  64  L.  T.  45  ;  39  W.  R. 
310—0.  A. 

When  an  order  nisi  for  a  new  trial  has  been 
refused  by  a  divisional  court,  and  granted  on 
appeal  by  the  Court  of  Appeal,  such  order  should 
not  include  a  stay  of  proceedings.  A  stay  dt 
proceedings  in  such  a  case  must  be  obtained  by 
a  substantive  application  to  the  divisional  court 
or  a  judge  in  chambers  or  from  the  Court  of 
Appeal  on  appeal  from  such  substantive  applica- 
tion. Ooddard  v.  Thammon,  47  L.  J.,  Q.  B.  882 ; 
38  L.  T.  166 ;  26  W.  R.^62— 0.  A- 

The  Court  of  Appeal  has  no  original  jurisdic- 
tion in  any  case  to  order  a  stay  of  proceedings 
or  execution.    Ih. 

Jurisdiction— Yerdict  for  one  and  against 
another  Defendant.] — In  an  action  for  negligence 
against  a  railway  company  and  also  against  H. 
the  verdict  was  in  his  favour  and  against  the 
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company.  Notice  of  an  order  nisi  for  a  new  trial, 
obtained  bj  Uie  company,  on  the  gromid  that  the 
yerdict  was  against  the  weight  of  eyidence,  was, 
bj  direction  of  the  conrt,  seryed  on  H.  The 
order  nisi  was  discharged  by  the  Queen's  Bench 
Diyision,  and  the  company  appealed,  but  gaye  no 
notice  of  the  appeal  to  H.  At  the  hearing  the 
Court  of  Appeal  directed  notice  of  the  appeal  to 
be  seryed  by  the  plaintiff  on  H.,  and  also  notice 
to  him  to  shew  cause  why  a  new  trial  should  not 
be  had  against  him.  He  accordingly  appeared, 
but  under  protest,  ailing  that  the  court  had  no 
jurisdiction  to  call  on  him  to  shew  cause,  since 
he  had  been  discharged  by  the  finding  of  the 
jury  and  the  order  of  the  court  below,  and  since 
the  four  days  within  which,  under  Ord.  XXXIX. 
r.  1,  a  motion  for  a  new  trial  ought  to  be  made 
had  elapsed  : — Held,  that  the  court  had  jurisdic- 
tion. After  hearing  H.  shew  cause,  the  court 
made  the  order  absolute  for  a  new  trial  against 
both  defendants.  Pumell  ▼.  O.  W,  Ry.^  45  L.  J., 
Q.  B.  687 ;  1  Q.  B.  D.  686  ;  35  L.  T.  606  ;  24 
W.  B.  909— C.  A. 

The  court  cannot  grant  a  new  trial  as  to  one 
•defendant,  where  a  yerdict  has  been  found 
against  him,  and  for  the  other  defendants.  Doe 
d.  Dudgeon  y.  Martin,  2  D.  &  L.  678  ;  18  M.  & 
W.  811;  14  L.  J.,  Ex.  128. 

Where,  in  an  action  against  fiye  defendants,  a 
yerdict  has  been  found  against  four,  and  in 
f ayour  of  one  a  rule  by  the  four  for  a  new  trial 
ought  to  be  drawn  up  calling  upon  the  other 
•defendant,  as  well  as  the  plaintiff,  to  shew  cause 
why  a  new  trial  should  not  be  granted.  Belcher 
y.  Maanay,  13  M.  &  W.  815,  n. ;  3  D.  &  L.  70 ; 
14  L.  J.,  Ex.  305 ;  9  Jur.  475. 

In  an  action  for  false  imprisonment  against 
two,  where  a  yerdict  has  been  giyen  against  one, 
it  is  no  ground  for  refusing  a  new  trial  to  him, 
that  the  other  has  obtained  a  yerdict.  Qreen  y. 
Elgi£,  2  Q.  B.  99  ;  8  Jur.  187. 

Where  a  rule  nisi  for  a  new  trial  is  obtained 
by  one  only  of  two  defendants,  although  it  must 
be  servol  upon  the  other,  he  cannot  be  heard  in 
support  of  the  rule,  but  he  may  shew  cause 
against  its  being  made  absolute.  WcMey  y. 
Jlealey,  18  L.  J.,  Ex.  426. 

In  an  action  of  tort  against  seyenteen  defen- 
<lants,  two  suffered  judgment  by  default,  fifteen 
pleaded  the  general  issue  ;  the  plaintiff  entered 
a  nol.  pros,  against  one  of  the  two,  obtain^  a 
yerdict  of  900/.  against  the  other,  and  the  jury 
found  their  yerdict  in  fayour  of  the  fifteen.  The 
yerdict  as  to  fiye  of  the  fifteen  being  unwarranted, 
fthe  court  granted  a  new  trial  against  them, 
leaying  the  yerdict  against  the  others,  and  that 
against  the  defendant  who  suffered  judgment  by 
4lefault,  untouched.  iVu?0  y.  Harris,  10  Bing. 
331  ;  3  M.  &  Scott,  888  ;  3  L.  J.,  C.  P.  73. 

A  yerdict  haying  been  found  for  two  defen- 
4lants,  in  an  action  for  work  and  labour  done,  a 
rule  for  a  new  trial  was  moyed  for  on  the  ground 
of  misdirection ;  but  it  being  admitted  that 
there  was  no  eyidence  against  one  of  the  def  en- 
<lant8,  the  court,  in  granting  the  rule  nisi, 
imposed  as  a  term  that  his  name  should  be 
iitruck  out  of  the  declaration,  and  the  plaintiff 
should  pay  his  costs.  De  Bemardy  y.  Marding, 
8  Ex.  821  ;  22  L.  J.,  Ex.  340. 


Power   to   enter   Judgment.] — On   an 


application  for  a  new  trial  under  53  &  54  Vict. 
c.  44,  the  Court  of  Appeal  has  power  to  enter 
judgment  instead  of  ordering  a  new  trial,  where 
It  is  satisfied  that  the  yerdict  is  perverse  and 


that  no  further  eyidence  could  be  giyen.  AlU 
ooeh  y.  Hall,  60  L.  J.,  Q.  B.  416  ;  [1891]  1  Q.  B. 
444  ;  64  L.  T.  309  ;  39  W.  K.  443— C.  A. 

The  Court  of  Appeal  has  power  under  Ord. 
LVIII.  r.  4,  to  enter  judgment  mstead  of  sending 
a  case  down  for  a  new  trial  where  it  has  come  to 
the  conclusion  that  the  yerdict  is  against  the 
weight  of  eyidence,  and  that  all  the  facts  are 
before  the  court.  Millar  y.  Tovlmin,  65  L.  J., 
Q.  B.  445  ;  17  Q.  B.  D.  603 ;  34  W.  B.  695— 
C.  A.    See  8.  C,  in  H.  L.,  infra. 

Qufere,  whether  on  appeal  from  an  order  of  a 
diyisional  court  upon  an  application  for  a  new 
trial  on  the  ground  of  the  yerdict  being  against 
the  weight  of  evidence,  the  Court  of  Appeal  has 
power  to  give  judgment  for  the  appellants  instead 
of  directing  a  new  trial.  Millar  v.  Toulmin  (17 
Q.  B.  D.  603)  doubted.  Toulmin  v.  Millar,  57 
L.  J.,  Q.  B.  301 ;  12  App.  Cas.  746  :  58  L.  T.  96 
— H.  L.  (E.) 

A  rule  of  court  which  provides  that  **  upon  a 
motion  for  judgment  or  for  a  new  trial,  the 
court  may,  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  tiie 
questions  in  dispute,  or  any  of  them,  or  for 
awarding  any  relief  sought,  give  judgment 
accordingly,"  does  not  empower  the  court  when 
and  because  it  has  set  aside  one  or  more  findings 
which  have  been  made  matters  of  objection,  to 
disregard  or  negative  other  findings  of  the  jury 
which  have  not  been  objected  to.  Ogilvie  v. 
West  Australian  Mortgage  and  Agen&y  Corpora- 
tion,  65  L.  J.,  P.  C.  46  ;  [1896]  A.  C.  267  :  74  L.  T. 
201— P.  C. 

A  defendant,  in  an  action  which  had  been 
tried  by  a  judge  without  a  jury,  gave  notice  of 
appeal  against  the  judgment,  and  also  obtained 
ex  parte  a  rule  nisi  for  a  new  trial.  He  did  not 
set  down  the  appeal  for  hearing,  but,  before  the 
argument  of  the  rule  for  a  new  trial,  gaye  fresh 
notice  of  appeal  from  the  judgment.  There  was 
a  substantial  question  to  \^  tried  as  to  the 
measure  of  damages : — ^Held,  that  the  second 
notice  of  appeal  was  unnecessary,  inasmuch  as 
the  whole  question  could  be  tried  under  Rules  of 
Supreme  Court,  1875,  Ord.  XL.  r.  10,  upon  the 
application  to  make  the  rule  for  a  new  trial 
absolute.  Waddell  v.  Blockley,  10  Ch.  D.  416 ; 
40  L.  T.  286  ;  27  W.  B.  233— C.  A. 

Where  a  judge  entered  jud^ent  for  the  plain- 
tiffs on  special  findings  of  a  jury,  and  the  oefen- 
dants  moved  in  a  divisional  court  for  a  new  trial 
on  the  ground  that  the  findings  were  against  the 
weight  of  evidence : — Held,  that  the  divisional 
court  had  jurisdiction,  under  Ord.  XL.  r.  10,  to 
enter  final  judgment  for  the  defendants.  SamU- 
ton  y.  Johnson,  49  L.  J.,  Q.  B.  155  ;  5  Q.  B.  D. 
263  ;  41  L.  T.  461— C.  A. 

The  Appellate  Jurisdiction  Act,  1876  (39  &  40 
Vict.,  c.  59),  and  the  Rules  of  December,  1876, 
have  not  altered  Ord.  XL.  r.  10.  Therefore  the 
diyisional  court  on  a  motion  to  set  aside  a  verdict 
which  has  been  found  for  the  plaintiff,  instead 
of  ordering  a  new  trial,  may  give  judgment  for 
the  defendant,  where  such  court  is  satisfied  that 
there  is  really  no  evidence  to  support  the  verdict, 
and  that  it  has  before  it  all  the  materials  neces- 
sary for  finally  determining  the  question  in 
dispute.  Baun  v.  Simmins,  48  L.  J.,  C.  P.  843. 
Affirmed,  41  L.  T.  783  ;  28  W.  R.  129  ;  44  J.  P. 
264— C.  A.  S.  P.,  Yorkshire  Banking  Co,  y. 
Beatson,  49  L.  J.,  C.  P.  380 ;  5  C.  P.  D.  109  ;  42 
L.  T.  455  ;  28  W.  R.  879— C.  A. 

The  Court  of  Appeal  has  power  under  Ord. 
XL.  r.  10,  to  order  judgment  in  an  Interpleader 
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action  to  be  entered  for  the  execntion  creditor 
without  directing  a  new  triaL  WUliams  t. 
Mercier  or  Mereier  v.  WUliamUy  61  L.  J.,  Q.  B. 
594 ;  9  Q.  B.  D.  837 ;  47  L.  T.  140;  30  W.  B. 
270— C.  A. 

When  judgment  has  been  given  in  an  action 
tried  before  a  jury  who  have  found  specially  the 
facts  in  dispute,  upon  a  motion  in  the  High 
Court  to  set  aside  the  findings,  the  court  has 
power  to  set  aside  the  judgment  and  enter  it  for 
the  unsuccessful  party  at  the  trial,  if  they  are  of 
opinion  that  the  findings  and  the  judgment  at 
the  trial  cannot  stand,  and  if  they  have  before 
them  all  the  materials  necessary  for  finally 
determining  the  questions  in  dispute.  JSdmUton 
T.  Johntm,  49  L.  J.,  Q.  B.  155  ;  5  Q.  B.  D.  263 ; 
41  L.  T.  461 ;  28  W.  R.  879— C.  A. 

Power  to  review Findingi  as  to  Taots.] — ^Where 
a  trial  has  taken  place  before  a  judge  without  a 
jury,  the  Court  of  Appeal,  in  all  cases  except 
that  of  surprise,  has  junsdiction  upon  an  appod 
to  review  the  findings  as  to  the  facts,  without  a 
rule  for  a  new  trial  having  been  obtained.  Jtmet 
V.  Uwgh,  49  L.  J.,  Ex.  211 ;  5  Ex.  D.  115  ;  42 
L.  T.  108— C.  A. 

Terms — Condition  as  to  Costs.] — ^Where  a  new 
trial  is  granted  on  the  ground  of  the  unsatisfactory 
nature  of  the  verdict,  a  condition  should  not  be 
imposed  that  the  party  applying  for  the  new 
trial  should  pay  the  costs  of  the  previous  triaL 
Metropolitan  Asylum  DUtriot  v.  Hill,  47  L.  T. 
29  ;  47  J.  P.  148— H.  L.  (B.) 

The  court  wiU  not  mtdce  the  payment  of  the 
costs  of  the  day  a  condition  precedent  to  the 
plaintiffs  proceeding  to  a  second  trial.  Doe  d. 
Ihxins  V.  Edimrds,  2  D.  P.  C.  572. 

Where  the  Court  of  Queen's  Bench  grants  a 
rule  to  set  aside  a  trial  and  verdict,  in  a  cause 
that  has  been  taken  as  undefended,  on  an  affidavit 
of  merits  by  the  defendant,  it  is  not  the  practice 
to  make  the  payment  of  costs  by  the  defendant 
on  a  particular  day  a  condition  in  the  rule. 
Blamd  v.  Warren,  2  N.  &  P.  97  ;  6  D.  P.  C.  21. 

Where  a  cause  was  taken  by  mistake,  the  court 
refused  to  make  the  payment  of  costs  a  condition 
for  a  new  trial   Mherin^ton  v.  Eem^,  1  Chit.  634. 

Where  a  bankrupt  sued  for  the  oenefit  of  his 
assignees,  the  court  ref  ased  to  grant  a  new  trial, 
imless  Ms  assignees  would  abide  by  the  verdict, 
and  become  responsible  for  the  costs.  Nohle  v. 
Adams,  7  Taunt.  69 ;  2  Marsh.  366  ;  Holt,  248  ; 
17  R.  R.  445. 

Certain  issues  having  been  tried,  and  verdicts 
found  for  the  plaintiffs,  the  defendants  moved 
for  a  new  trial,  upon  which  it  was  ordered  that 
the  plaintiffs'  costs  of  the  trial  should  be  taxed, 
and  that,  upon  the  defendants  paying  those 
costs,  a  new  trial  should  be  had: — Held  that 
the  defendants  were  not  compellable  to  pay  the 
costs  under  the  order,  unless  they  thought  fit  to 
proceed  to  a  new  trial.  Lambert  v.  Fisher ^  7 
Sim.  525.    Affirmed,  lb,,  528,  n. 


Appeal.] — ^An  appeal  will  not  be  allowed 


simply  in  respect  of  costs,  but  it  does  not  follow 
that  a  condition  involving  the  payment  of  costs  is 
to  be  considered  as  a  dispute  merely  about  costs, 
in  a  case  in  which  the  Court  of  Appeal  affirmed 
an  order  of  the  Queen's  Bench  Division  granting 
a  new  trial  to  the  defendants  in  an  action,  but 
imposed  the  condition  that  the  defendants  should 

Say  the  costs  of  the  first  trial : — Held,  that  the 
efendants  were  entitled  to  appeal  against  the 


order  coupled  with  this  condition.  MBtropoiitan 
Asylwn  Digtriet  v.  Hill,  49  L.  J.,  Q.  B.  745 ;  S 
App.  Cas.  582 ;  43  L.  T.  225 ;  28  W.  B.  663— 
H.  L.  (B.) 

History  of  Praetiee  as  to  graatiag  Hew  Ttials.] 
— See  8.  J5.  By,  v.  Smitherman,  per  Blackburn 
(Lord),  47  J.  P.  77*— H.  L.  (B.) 

AflLdaTits  BaeeiTable.]— Upon  a  motion  for  a 
new  trial,  in  an  action  for  oreach  of  promise 
of  marriage,  on  the  ground  that  the  damages 
are  excessive: — Semble,  that  the  court  will 
not  receive  the  affidavit  of  the  defendant^  for 
the  purpose  of  explaining  or  oontradicting  the 
evidence  given  at  the  trisl.  Berry'y,  Da  Costa, 
IH.  &R.  291;  35  L.  J.,  C.  P.  191 ;  L.  B.  1  C.  P. 
331 ;  12  Jur.  (N.8.)  588  ;  14  W.  R.  279. 

When  a  rule  for  a  new  trial  had  been  moved 
for  on  behalf  of  a  plaintiff  on  the  ground  of 
surprise,  and  had  been  granted,  the  court  would 
not  afterwards,  when  cause'  was  shewn  against 
the  rule,  allow  fresh  affidavits  to  be  used,  made 
since  the  motion,  for  the  purpose  of  shewing 
that  there  was  reasonable  ground  for  believing 
that  the  plaintiff  would  suo^oed  at  the  new  trial ; 
although  the  affidavits  before  the  court  suffi- 
ciently disclosed  surprise  in  ^t,  and  two  of  the 
judges  thought  that  justice  had  not  been  done 
at  tibe  trial.    Horrocks  v.  Maudsley,  23  L.  T.  853. 

Affidavits  cannot  be  used  to  supply  alleged 
omissions  in  a  judge's  notes  of  evidence  in  a 
trial  before  him.  Coles  v.  Bulman,  17  L.  J.. 
C.  P.  302  ;  12  Jur.  586. 

Upon  a  motion  for  a  new  trial  in  an  action  of 
crim.  con.  on  the  ground  of  surprise,  the  court 
received  the  affidavit  of  the  defendant,  but  not 
that  of  the  plaintiff's  wife.  Haioker  v.  SeaUy 
17  C.  B.  595.  S.  P.,  Lvng  v.  OroJier,  2  C.  B. 
(N.S.)  760. 

An  affidavit  to  contradict  the  statement  of  a 
judge  as  to  what  occurred  at  the  trial  before  him 
is  inadmissible.  Bex  v.  OraMt,  3  N.  &  M.  106 ; 
5  B.  &  Ad.  1081. 

Upon  an  application  to  set  aside  a  verdict  on 
the  ground  of  excessive  damages,  the  court  will 
not  receive  the  affidavits  of  the  defendant's  wit- 
nesses, either  to  explain  or  to  add  to  evidence 
given  by  them  at  the  triaL  PhiUips  v.  HatjiM, 
8  D.  P.  C.  882. 

Of  Jurymen.] — ^The  affidavit  of  a  juryman 

may  be  received  to  explain  the  circumstances 
under  which  he  came  into  the  jury  box,  on  the 
tria]  of  a  cause  affecting  his  own  interest,  though 
his  affidavit  of  what  occurred  in  the  box  during 
the  trial  is  not  receivable.  Bailey  v.  Maeavlay, 
13  Q.  B.  815  ;  19  L.  J.,  Q.  B.  73  ;  14  Jur.  80. 

On  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  entered  hj  mistake,  the  court 
received  the  affidavit  of  a  juryman  as  to  what 
occurred  in  open  court,  on  delivery  of  the  verdict. 
Boberts  v.  Hughes,  1  D.  (k.s.)  82. 

Affidavits  of  jurymen  are  admissible  as  to 
matters  which  pass  openly  in  court ;  but  where 
there  is  a  judge  s  report  on  the  same  points,  that 
is  conclusive.  Bcerett  v.  Touells,  1  N.  &  M.  530 ; 
4  B.  &  Ad.  681. 

An  affidavit  of  a  juryman  is  not  admissible  to 
shew  what  was  said  by  a  judge  at  the  trial  of  a 
cause  where  the  judge's  notes  are  befoie  the 
court.    lb. 

Affidavits  of  jurymen  to  the  effect  that  they 
did  not  understand  the  answers  given  by  their 
foreman  to  certain  questions  put  to  them,  to 
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amount  to  a  finding  for  the  plaintiff,  are  inad- 
missible. Raphael  v.  Ba^  cf  EngXand,^  17  C.  B. 
161  ;  26  L.  J.,  C.  P.  83  ;  4  W.  B.  10.  S.  P.,  Bex 
▼.  Wooller,  6  M.  A  S.  366.  See  aUo  oaeet,  ante, 
COL530. 

Jndga  ExpUiniiig  Findiaf  .]^When  by  agree- 
ment the  jmy  was  discharged  and  the  cause 
submitted  to  the  decision  of  the  judge : — Held, 
that  on  a  motion  for  a  new  trial  or  to  take  a 
yerdict  for  the  plaintifE,  it  was  competent  for  the 
judge  to  explain  to  the  court  the  reasons  and 
precise  meaning  of  his  finding.  Chatterton  v. 
Cate,  47  L.  J.,  C.  P.  645 ;  3  App.  Cas.  483 ;  38 
L.  T.  397  ;  26  W.  R.  498— H.  L.  (B.) 

Point  not  railed  at  TriaL] — A  new  trial  will 
not  be  granted  on  a  point  not  taken  at  the  trial 
antil  after  the  case  on  both  sides  has  been  closed. 
Mfre  y.  New  Foreet  Highway  Boards  66  J.  P. 
617— C.  A. 

Where  at  a  trial  the  defendant's  counsel  relied 
upon  one  particular  point,  and  adyisedly  abstained 
from  raising  others  which  might  haye  been  raised, 
on  the  argument  of  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  the  court  confined  the 
counsel  to  the  point  raised  at  the  triaL  Jones  y. 
ProHfunal  Intwranee  Co,,  3  0.  B.  (N.B.)  66 ;  26 
L.  J.,  C.  P.  272  ;  3  Jur.  (N.8.)  1004  ;  6  W.  B.  886. 
8.  P.,  Oreen  y.  Read,  8  L.  T.  83 ;  and  cp.  eaeee, 
ante,  coL  619. 

Leaye  to  appeal,  in  an  action  for  infringement 
of  a  patent,  was  granted,  and  the  court  added  to 
the  leaye,  *'and  also  on  the  ground  that,  taking 
the  specification  and  disclaimer  to  be  good,  there 
was  no  eyidence  to  go  to  the  j  nry  of  infringement.** 
This  second  point  had  not  been  discussed  in  the 
court  below.  The  exchequer  chamber  affirmed 
the  judgment  of  the  court  below,  on  the  question 
of  the  sufficiency  of  the  specification  and  dis- 
claimer, but  directed  a  new  trial,  on  the  ground 
that  there  was  no  evidence  of  infringement  to  go 
to  the  jury : — ^Held,  that  the  exchequer  chaml]«r 
had  authority  to  grant  a  new  tnaL  Seed  y. 
Higgint,  8  H.  L.  Cas.  660. 

'Wliero  an  application  for  a  new  trial  has  been 
refused,  the  applicant  cannot  on  appeal  raise  an 
objection  that  was  not  raised  at  the  trial.  Oreene 
y.  Bateman,  L.  B.  6  H.  L.  691. 

On  a  motion  for  a  new  trial,  counsel  cannot 
present  a  point  which  does  not  appear  by  the 
judge's  notes  to  haye  been  raised  at  the  trial. 
CHbhe  y.  Pike,  1  D.  (n.b.)  409 ;  9  M.  &  W.  361 ; 
12  L.  J.,  Ex.  267  ;  6  Jur.  466. 

Disagreement  of  Jury— Agreomont  to  aecopt 
Yerdiet  of  Xigority.] — On  the  trial  of  an  action 
in  the  county  court,  there  being  a  disagreement 
of  the  jury,  the  parties  were  asked  by  the  judge 
if  they  would  accept  the  yerdict  of  tlie  majority, 
and  tney  consented  to  do  so,  but  afterwards  the 
UDSUCceasful  party  applied  for,  and  obtained  from 
the  judge  a  new  trial,  on  the  ground  that  the 
finding  of  the  jury  was  against  the  weight  of 
eyidence  and  unreasonable: — Held,  that  the 
learned  county  court  judge  had  power  to  enter- 
tain the  application  for  a  new  trial,  notwith- 
standing the  consent  of  the  parties  to  accept  the 
yerdict  of  the  majority  of  the  jury,  the  learned 
judge  being  within  his  jurisdiction  in  holding 
that  the  consent  of  the  parties  to  accept  the 
yerdict  of  the  majority  meant  no  more  than 
that  they  agreed  to  treat  that  as  equiyalent 
to  a  unanimous  yerdict.  Groom  y.  Skuher^  69 
L.  T.  293. 
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Waiver  of  Eight.J— If  the  plaintiff's  counsel 
acquiesces  in  the  judge's  ruling,  whereby  the 
defendant  takes  a  yerdict  without  going  into  his 
case,  the  plaintiff  cannot  afterwards  moye  for  a 
new  trial  on  the  ground  of  misdirection.  Robinson 
y.  Cook,  6  Taunt.  336 ;  16  B.  K.  624. 

Where  the  plaintiff's  counsel,  after  a  judge 
has  begun  to  sum  up,  proposes  to  be  nonsuit^ 
he  cannot  moye  to  set  aside  the  nonsuit,  notwith- 
standing the  judge  may  haye  expressed  a  strong 
opinion  as  to  the  effect  of  the  eyidence.  Simpson 
y.  Clayton,  2  Bing.  (N.O.)  467 ;  2  Scott,  691 ; 
5  L.  J.,  C.  P.  91.  See  Butler  y.  Jhrant,  8  Taunt 
229. 

By  submitting  to  a  nonsuit,  not  spontaneously, 
but  in  deference  to  an  opinion  expressed  by  the 
judge  that  the  action  is  not  maintainable,  a 
plaintiff  is  not  precluded  from  moving  to  aet 
that  nonsait  aside.  Sweet  y.  Lee,  3  Man.  k  G.  462  ; 
4  Scott  (N.B.)  77 ;  6  Jur.  1134. 

Submitting  to  a  nonsuit,  in  deference  to  the 
opinion  of  the  judge  at  the  trial,  which  opinion 
is  incorrect,  does  not  estop  the  plaintiff  from 
moving  to  set  aside  such  nonsuit  Alexander  y. 
Barker,  2  0.  &  J.  133 ;  2  Tyr.  140  ;  1  L.  J.,  Ex. 
40. 

If  a  plaintiff  elects  to  be  nonsuited  instead  of 
allowing  his  case  to  go  to  the  jury,  he  cannot 
afterwards  move  to  set  aside  the  nonsuit.  Barnes 
V.  WhUeman,  1  W.  P.  C.  17 ;  9  D.  P.  C.  181. 

On  what  Points.  ]~Where  a  legal  objection  is 
taken  at  the  trial,  and  oyerrnled  by  the  judge, 
without  reserving  the  point,  and  the  court  is 
afterwards  of  opinion  that  the  objection  was  a 
good  ground  of  nonsuit,  the  court  will  grant  a 
new  trial  only,  and  will  not  permit  a  nonsuit  to 
be  entered.  Minohin  v.  Clement^  1  B.  &  Aid. 
262. 

When  leave  is  reserved  to  move  to  enter  a  non- 
suit upon  one  point  only,  the  court  when  it  has 
the  facts  before  them  upon  the  judge's  notes,  will 
take  the  whole  of  these  facts  into  its  consideration, 
and  will  come  to  such  a  decision  as  these  facts 
require.  Boe  d.  Pritehard  v.  Dodd,  2  N.  A  M. 
838. 

If  leave  is  reserved  to  enter  a  nonsuit,  the  court 
will,  notwithstanding  the  leave  reserved  being 
thus  restricted  in  point  of  form,  order  a  yerdict  to 
be  entered  for  the  defendant  on  one  issue  without 
disturbing  the  verdict  found  for  the  plaintiff  on 
another,  if  that  course  seems  most  consistent  with 
doing  justice  between  the  parties.  Winterhottom 
v.  Derby  (Barl),  36  L.  J.,  Ex.  194  ;  L.  B.  2  Ex. 
316 ;  16  L.  T.  771 ;  16  W.  B.  16.  See  OnL 
XXXIX.  r.  6. 

Court  equally  divided.] — ^When  on  a  rule  to 
enter  a  nonsuit,  and  for  a  new  trial,  the  court 
was  equally  divided  in  opinion,  the  court,  instead 
of  allowing  the  rule  to  drop,  discharged  it,  in 
order  to  enable  the  parties  to  appeal.  Burnett 
V.  Alleft,  4  Jur.  (K.s.)  488. 

If  a  rule  for  a  new  trial  drops  in  consequence 
of  the  judges  being  equally  divided  in  opinion, 
the  party  who  obtained  the  rule  may  appeal. 
Levi  V.  6hee%  4  Jur.  (N.S.)  86;  6  W.  B. 
209. 

Money  paid  into  Oonrt.] — ^The  amount  of  the 
yerdict  and  costs,  paid  into  court  by  the  defendant 
to  obtain  a  stay  of  execution,  ordered  to  be  paid 
back  to  him  after  the  verdict  had  been  set  aside 
and  a  new  trial  granted.  Cosgrave  v.  Trade 
AuaUiary  Co,,  Ir.  B.  8  G.  L.  166. 

18 


643 


PRACTICE— J^tftr  Trial. 


544 


action  to  be  entered  for  the  execution  creditor 
without  directing  a  new  triaL  Willianu  t. 
Mercier  or  Merder  v.  WUliamt,  61  L.  J.,  Q.  B. 
694 ;  9  Q.  B.  D.  337 ;  47  L.  T.  140;  80  W.  B. 
270— C.  A. 

When  judgment  has  been  given  in  an  action 
tried  bedEore  a  jury  who  have  found  specially  the 
facts  in  dispute,  upon  a  motion  in  the  High 
Court  to  set  aside  the  findings,  the  court  Idas 
power  to  set  aside  the  judgment  and  enter  it  for 
the  unsuccessful  party  at  the  trial,  if  they  are  of 
opinion  that  the  findings  and  the  judgment  at 
the  trial  cannot  stand,  and  if  they  have  before 
them  all  the  materials  necessary  for  finally 
determining  the  questions  in  dispute.  JBdmiUon 
Y.  Johnson,  49  L.  J.,  Q.  B.  156  ;  6  Q.  B.  D.  263 ; 
41  L.  T.  461 ;  28  W.  B.  879— C.  A. 

Power  to  review  Finding^  as  to  Taots.]— Where 
a  trial  has  taken  place  before  a  judge  without  a 
jury,  the  Court  of  Appeal,  in  all  cases  except 
that  of  surprise,  has  junsdiction  upon  an  appoil 
to  review  the  findings  as  to  the  facts,  without  a 
rule  for  a  new  trial  having  been  obtained.  Jones 
V.  Hough,  49  L.  J.,  Ex.  211 ;  6  Ex.  D.  115  ;  42 
L.  T.  108— C.  A- 

Terms — Condition  as  to  Costs.] — Where  a  new 
trial  is  granted  on  the  ground  of  the  unsatisfactory 
nature  of  the  verdict,  a  condition  should  not  be 
imposed  that  the  party  applying  for  the  new 
trial  should  pay  the  costs  of  the  ^vious  trial. 
Metropolitan  Asylum  District  v.  Mill,  47  L.  T. 
29  ;  47  J.  P.  148— H.  L.  (B.) 

The  court  wiU  not  make  the  payment  of  the 
costs  of  the  day  a  condition  precedent  to  the 
plaintiff's  proceeding  to  a  second  trial.  Doe  d. 
mans  V.  JSdtoards,  2  D.  P.  C.  572. 

Where  the  Court  of  Queen's  Bench  grants  a 
rule  to  set  aside  a  trial  and  verdict,  in  a  cause 
that  has  been  taken  as  undefended,  on  an  affidavit 
of  merits  by  the  defendant,  it  is  not  the  practice 
to  make  the  payment  of  costs  by  the  defendant 
on  a  particular  day  a  condition  in  the  rule. 
Dlamd  V.  Warren,  2  N.  &  P.  97  ;  6  D.  P,  C.  21. 

Where  a  cause  was  taken  by  mistake,  the  court 
refused  to  make  the  payment  of  costs  a  condition 
for  a  new  triaL   Etheri'ngton  v.  Kemp,  1  Chit.  634. 

Where  a  bankrupt  sued  for  the  benefit  of  his 
assignees,  the  court  refused  to  grant  a  new  trial, 
unless  his  assignees  would  abide  by  the  verdict, 
and  become  responsible  for  the  costs.  Nohle  v. 
Adams,  7  Taunt.  69 ;  2  Marsh.  366  ;  Holt,  248  ; 
17  B.  B.  445. 

Certain  issues  having  been  tried,  and  verdicts 
found  for  the  plainti&,  the  defendants  moved 
for  a  new  trial,  upon  which  it  was  ordered  that 
the  plaintiff*  costs  of  the  trial  should  be  taxed, 
and  that,  upon  the  defendants  paying  those 
costs,  a  new  trial  should  be  had: — Hdd  that 
the  defendants  were  not  compellable  to  pay  the 
costs  under  the  order,  unless  they  thougpt  fit  to 
proceed  to  a  new  trial.  Lambert  v.  MsJier,  7 
Sim.  525.    Affirmed,  lb.,  628,  n. 

Appeal.] — ^An  appeal  will  not  be  allowed 

simply  in  respect  of  costs,  but  it  does  not  follow 
that  a  condition  involving  the  payment  of  costs  is 
to  be  considered  as  a  dispute  merely  about  costs, 
in  a  case  in  which  the  Court  of  Appeal  affirmed 
an  order  of  the  Queen's  Bench  Division  granting 
a  new  trial  to  the  defendants  in  an  action,  but 
imposed  the  condition  that  the  defendants  should 

Say  the  costs  of  the  first  trial : — Held,  that  the 
efendants  were  entitled  to  appeal  against  the 


order  coupled  with  this  condition.  MetropolUan 
Asylum  District  v.  mil,  49  L.  J.,  Q.  B.  746 ;  6 
Add.  Cas.  682 ;  43  L.  T.  226 ;  28  W.  B.  663— 
H.L.  (E.) 

History  of  Praetiee  as  to  granting  Hew  Trials.] 
— See  8.  JB,  Ry.  v.  SmUherma/n,  per  Blackburn 
(Loid),  47  J.  P.  77a— H.  L.  (B.) 

AAdavits  BaeeiTable.]— Upon  a  motion  for  a 
new  trial,  in  an  action  for  oreach  of  promise 
of  marriage,  on  the  ground  that  the  damages 
are  excessive: — Semble,  that  the  court  will 
not  receive  the  affidavit  of  the  def^dant^  for 
the  purpose  of  explaining  or  oontradicting  the 
evidence  given  at  the  trisl.  Berry'y,  Da  Chsta, 
1H.&B.291;  35  L.  J.,  C.  P.  191 ;  L.  B.  1  C.  P. 
331 ;  12  Jur.  (N.8.)  688  ;  14  W.  B.  279. 

When  a  rule  for  a  new  trial  had  been  moved 
for  on  behalf  of  a  plaintiff  on  the  ground  of 
surprise,  and  had  been  granted,  the  court  would 
not  afterwards,  when  cause'  was  shewn  against 
the  rule,  allow  fresh  affidavits  to  be  used,  made 
since  the  motion,  for  the  purpose  of  shewing 
that  there  was  reasonable  ground  for  believing 
that  the  plaintiff  would  succeed  at  the  new  trial ; 
although  the  affidavits  before  the  court  suffi- 
ciently disclosed  surprise  in  fact,  and  two  of  the 
judges  thought  that  justice  had  not  been  done 
at  the  triaL    Horrocks  v.  Maudsley,  23  L.  T.  853. 

Affidavits  cannot  be  used  to  supply  alleged 
omissions  in  a  judge's  notes  of  evidence  in  a 
trial  before  him.  Ck>les  v.  Bylman^  17  L.  J., 
C.  P.  302  ;  12  Jur.  586. 

Upon  a  motion  for  a  new  trial  in  an  action  of 
crim.  con.  on  the  ground  of  surprise,  the  court 
received  the  affidavit  of  the  defendant,  but  not 
that  of  the  plaintiff's  wife.     Hawk&r  v.  Seaie^ 

17  C.  B.  595.  S.  P.,  Limg  v.  Oroher,  2  C.  B. 
(N.B.)  760. 

An  affidavit  to  contradict  the  statement  of  a 
judge  as  to  what  occurred  at  the  trial  before  him 
is  inadmissible.  Bex  v.  OraMb,  3  N.  &  M.  106  ; 
6  B.  &  Ad.  1081. 

Upon  an  application  to  set  aside  a  verdict  on 
the  ground  of  excessive  damages,  the  court  will 
not  receive  the  affidavits  of  the  defendant's  wit- 
nesses, either  to  explain  or  to  add  to  evidence 
given  by  them  at  the  triaL  PhiUips  v.  HatfiM, 
8  D.  P.  C.  882. 

Of  Jurymen.] — ^The  affidavit  of  a  juryman 

mav  be  received  to  explain  the  circumstances 
under  which  he  came  into  the  jury  box,  on  the 
trial  of  a  cause  affecting  his  own  interest,  though 
his  affidavit  of  what  occurred  in  the  box  during 
the  trial  is  not  receivable.    Bailey  v.  Maaavlay^ 

18  Q.  B.  815  ;  19  L.  J.,  Q.  B.  73  ;  14  Jur.  80. 

On  motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  entered  by  mistake,  the  court 
received  the  affidavit  of  a  juryman  as  to  what 
occurred  in  open  court,  on  delivery  of  the  verdict. 
Boberts  v.  Hughes,  1  D.  (K.B.)  82. 

Affidavits  of  jurymen  are  admissible  as  to 
matters  which  pass  openly  in  court ;  but  where 
there  is  a  judge  s  report  on  the  same  points,  that 
is  conclusive.  Ecerett  v.  ToueHls,  1  N.  &  M.  530 ; 
4  B.  &  Ad.  681. 

An  affidavit  of  a  juryman  is  not  admissible  to 
shew  what  was  said  by  a  judge  at  the  trial  of  a 
cause  where  the  judge's  notes  are  before  the 
court.    lb. 

Affidavits  of  jurymen  to  the  effect  that  they 
did  not  understand  the  answers  given  by  their 
foreman  to  certain  questions  put  to  them,  ta 
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amount  to  a  finding  for  the  plaintiff,  are  inad- 
missible. Raphael  y.  Bai^  ofEngluTul,  17  C.  B. 
161  ;  25  L.  J.,  C.  P.  33  ;  4  W.  R.  10.  S.  P.,  Eex 
T.  Wooller^  6  M.  A  S.  366.  See  also  oasest  ante, 
ooL  630. 

Jndge  Bzplainiiig  Finding.] — ^When  by  agree- 
ment the  jury  was  discharged  and  the  cause 
submitted  to  the  decision  of  the  judge : — Held, 
that  on  a  motion  for  a  new  trial  or  to  take  a 
verdict  for  the  plaintiff,  it  was  competent  for  the 
judge  to  explain  to  the  court  the  reasons  and 
precise  meaning  of  his  finding.  Chatterton  v. 
Care,  47  L.  J.,  C.  P.  645 ;  3  App.  Cas.  483 ;  38 
L.  T.  397  ;  26  W.  R.  498— H.  L.  (B.) 

Point  not  raised  at  Trial.] — A  new  trial  will 
not  be  granted  on  a  point  not  taken  at  the  trial 
until  after  the  case  on  both  sides  has  been  dosed. 
.Eyre  y.  New  Foreet  Highway  Boards  56  J.  P. 
517— C.  A. 

Where  at  a  trial  the  defendant's  counsel  relied 
upon  one  particular  point,  and  adyisedly  abstained 
from  raising  others  which  might  haye  been  raised, 
on  the  argument  of  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  the  court  confined  the 
counsel  to  the  point  raised  at  the  triaL  Jones  y. 
Ptovifudal  Inswrance  Co.,  3  C.  B.  (N.S.)  65 ;  26 
L.  J.,  C.  P.  272  ;  3  Jur.  (N.8.)  1004  ;  5  W.  R.  886. 
8.  P.,  Green  y.  Bead,  8  L.  T.  83 ;  and  cp.  eases, 
ante,  ooL  519. 

Leaye  to  appeal,  in  an  action  for  Infringement 
of  a  patent,  was  granted,  and  the  court  added  to 
the  leaye,  '*  and  also  on  the  ground  that,  taking 
the  specification  and  discbumer  to  be  good,  there 
was  no  eyidenoe  to  go  to  the  j  ury  of  infringement.** 
This  second  point  had  not  been  discussed  in  the 
court  below.  The  exchequer  chamber  affirmed 
the  judgment  of  the  court  below,  on  the  question 
of  the  sufficiency  of  the  specification  and  dis- 
claimer, but  directed  a  new  trial,  on  the  ground 
that  there  was  no  evidence  of  infringement  to  go 
to  the  jury : — Held,  that  the  exchequer  chamber 
had  authority  to  grant  a  new  triaL  Seed  y. 
Biggins,  8  H.  L.  Cas.  550. 

"Wihere  an  application  for  a  new  trial  has  been 
refused,  the  applicant  cannot  on  appeal  raise  an 
objection  that  was  not  raised  at  the  trial.  Oreene 
y.  Bateman,  L.  R.  5  H.  L.  591. 

On  a  motion  for  a  new  trial,  counsel  cannot 
present  a  point  which  does  not  appear  by  the 
judge's  notes  to  haye  been  raised  at  the  trial. 
CHbbs  y.  Pihe,  1  D.  (N.S.)  409 ;  9  M.  &  W.  351 ; 
12  L.  J.,  Ex.  257  ;  6  Jur.  465. 

Oiiagreement  of  Jury— Agreement  to  aeeopt 
Yordiot  of  Minority.] — On  the  trial  of  an  action 
in  the  county  court,  there  being  a  disagreement 
of  the  jury,  tibe  parties  were  asked  by  the  judge 
if  they  would  accept  the  yerdict  of  the  majority, 
and  tney  consented  to  do  so,  but  afterwards  the 
unsucoeasful  party  applied  for,  and  obtained  from 
^e  judge  a  new  trial,  on  the  ground  that  the 
finding  of  the  jury  was  against  the  weight  of 
eyidence  and  unreasonable: — Held,  that  the 
kamed  county  court  judge  had  power  to  enter- 
tain the  application  for  a  new  trial,  notwith- 
standing the  consent  of  the  parties  to  accept  the 
yerdict  of  the  majority  of  uie  jury,  the  learned 
judge  being  within  his  jurisdiction  In  holding 
that  the  consent  of  the  parties  to  accept  the 
yerdict  of  the  majority  meant  no  more  than 
that  they  agreed  to  treat  that  as  equiyalent 
to  a  unanimoQS  yerdict.  Groom  y.  Shuher,  69 
L.  T.  293. 
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Waiver  of  SightJ— If  the  plaintiff's  counsel 
acquiesces  in  the  judge's  rulhag,  whereby  the 
defendant  takes  a  yerdict  without  going  into  his 
case,  the  plaintiff  cannot  afterwards  moye  for  a 
new  triikl  on  the  git>und  of  misdirection.  BoHnson 
y.  Cbok,  6  Taunt.  336 ;  16  R.  K.  624. 

Where  the  plaintiff's  counsel,  after  a  judge 
has  begun  to  sum  up,  proposes  to  be  nonsuit^ 
he  cannot  moye  to  set  aside  the  nonsuit,  notwith- 
standing the  judge  may  haye  expressed  a  strong 
opinion  as  to  the  effect  of  the  evidence.  Simpson 
y.  Clayton,  2  Ring.  (N.O.)  467 ;  2  Scott,  691 ; 
5  L.  J.,  C.  P.  91,  See  Butler  y.  Borant,  3  Taunt. 
229. 

By  submitting  to  a  nonsuit,  not  spontaneously, 
but  in  deference  to  an  opinion  expressed  by  the 
judge  that  the  action  is  not  maintainable,  a 
plaintiff  is  not  precluded  from  moying  to  set 
that  nonsoit  aside.  Sweet  y.  Zee,  3  Man.  &  G.  462 ; 
4  Scott  (N.B.)  77 ;  5  Jur.  1134. 

Submitting  to  a  nonsuit,  in  deference  to  the 
opinion  of  the  judge  at  the  trial,  which  opinion 
is  incorrect,  does  not  estop  the  plaintiff  from 
moving  to  set  aside  such  nonsuit.  Alexander  v. 
Barker,  2  0.  &  J.  133 ;  2  Tyr.  140  ;  1  L.  J.,  Ex. 
40. 

If  a  plaintiff  elects  to  be  nonsuited  instead  of 
allowing  his  case  to  go  to  the  jury,  he  cannot 
af  terwa[rds  move  to  set  aside  the  nonsuit.  Barnes 
v.  Whiteman,  1  W.  P.  C.  17 ;  9  D.  P.  C.  181. 

On  what  Points.] — Where  a  legal  objection  is 
taken  at  the  trial,  and  overruled  by  the  judge, 
without  reserving  the  point,  and  the  court  is 
afterwards  of  opinion  that  the  objection  was  a 
good  ground  of  nonsuit,  the  court  will  grant  a 
new  trial  only,  and  will  not  permit  a  nonsuit  to 
be  entered.  Minohin  v.  Clement,  1  B.  &  AldL 
252. 

When  leave  is  reserved  to  move  to  enter  a  non- 
suit upon  one  point  only,  the  court  when  it  has 
the  facts  before  them  upon  the  judge's  notes,  wiU 
take  the  whole  of  these  facts  into  its  consideration, 
and  will  come  to  such  a  decision  as  these  &cts 
require.  Doe  d.  Pritchard  v.  Bodd,  2  N.  &  M. 
838. 

If  leaye  is  reserved  to  enter  a  nonsuit,  the  court 
will,  notwithstanding  the  leave  reserved  being 
thus  restricted  in  point  of  form,  order  a  verdict  to 
be  entered  for  the  defendant  on  one  issue  without 
disturbing  the  verdict  found  for  the  plaintiff  on 
another,  if  that  course  seems  most  consistent  with 
doing  justice  between  the  parties.  WinterboUom 
v.  Berhy  (Bart),  36  L.  J.,  Ex.  194  ;  L.  R.  2  Ex. 
316 ;  16  L  T.  771 ;  16  W.  R.  15.  See  Ord. 
XXXIX.  r.  6. 

Oonrt  equally  divided.] — ^When  on  a  rule  to 
enter  a  nonsuit,  and  for  a  new  trial,  the  court 
was  equally  divided  in  opinion,  the  court,  instead 
of  allowing  the  rule  to  drop,  discharged  it,  in 
order  to  enable  the  parties  to  appeaL  Burnett 
V.  AUen,  4  Jur.  (N.B.)  488. 

If  a  rule  for  a  new  trial  drops  in  consequence 
of  the  judges  being  equally  diyided  in  opinion, 
the  party  who  obtained  the  rule  may  appeal. 
Levi  V.  Cfreen,  4  Jur.  (N.S.)  86;  6  W.  R. 
209. 

Money  paid  into  Oonrt.] — ^The  amount  of  the 
verdict  and  costs,  paid  into  court  by  the  defendant 
to  obtain  a  stay  of  execution,  ordered  to  be  paid 
back  to  him  after  the  verdict  had  been  set  aside 
and  a  new  trial  granted.  Cosgrave  v.  Trade 
AumUiary  Co,,  Ir.  R.  8  C.  L.  165. 
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jifipMl  from  DiioretioB.] — ^In  ejectment  for 
the  recoYery  of  premises  by  reason  of  a  forfeiture 
for  breach  of  covenant,  for  converting  dwelling- 
houses  into  shops,  the  court  held  that  the  user  of 
the  premises  in  their  altered  state  for  more  than 
twenty  years,  with  the  knowledge  of  the  lessor, 
although  occasionally  complained  of,  was  evidence 
from  which  a  jury  might  presiune  a  licence : — 
Held,  that  the  court  might  have  granted  a  new 
trial,  bot  as  in  its  discretion  it  did  not,  the  Court 
of  Appeal  would  not  exercise  a  counter-discretion 
by  granting  such  new  triaL  Gihion  v.  Doeg^  7 
L.  T.  71 ;  10  W.  R.  681— Bx.  Ch. 

Cost!.]— &v  Costs. 

XIII.  JUDGMENTS  AND  OBDBES. 

a.  Qenerdllyy  647. 

b.  Parties  binind  hy,  660. 

c.  Form  of^  651. 

'd.  Entry  ^  Drawing  up  and  Sorviee, 

1.  In  Ordinary  Cases,  666. 

2.  Minutes,  660. 
€.  Date  of,  661. 

/.  enrolment,  666. 

/7.  Declaratory  Orders,  668. 

A.  Service  of  Notice  oh  Intereited  Parties,  674. 

i    By  Consent,  678. 

j.    Interlocutory  Orders,  683. 

k.  Orders,  Ex  parte,  or  of  Course,  684. 

I,    Setting  Aside  and  Impeaching. 

1.  Practice,  687. 

2.  In  what  Cases,  690. 
m.   Varying  and  Amending, 

1.  Accidental  Slip,  696. 

2.  In  other  Cases,  600. 
n.    Varying  Afinutes,  609. 
o.  Rehearing. 

1.  Since  the  Judicature  Acts,  610. 

2.  Previous  Practice,  612. 
p.  Action  of  Review, 

1.  In  what  Cases,  617. 

2.  Grounds  for,  619. 

3.  Practice,  624. 

q.  Enforcing  Performance,  630. 

r.  Motion  for  JudgrMWb,  633. 

s.  Effect  of  Judgments,  j^c, — See  ESTOPPEL — 

JUDOMKNT. 

t.   In    default    of    Appearance  —  See    supra, 

Appeabanoe,  col.  199. 
«.  In  Default  of  Pleading — See  post,  Pleading, 

col.  863  et  seq. 
f.   Ordering  on  Motion  for   New    Trial — See 

supra.  New  Tbial,  col.  641. 
to.  Under  Ord,  XlV^^See  supra,  Ord.  XIV.,  col. 

208. 

a.  GEinSBALLT. 

Junior  Judge  withdrawing  Judgment] — ^Upon 
a  special  case  stated  in  Ord.  ^S^XIY.  r.  2,  in 
case  of  a  difference  of  opinion,  the  junior  judge 
withdraws  his  judgment  South  Staffordshire 
Tramways  v.  Sickness  and  Accident  Assurance 
Association,eOL.J.,Q.BA73;  [1891]  1  Q.B.402 ; 
63  L.  T.  807  ;  66  J.  P.  168.  S.  P.,  Metropolitan 
My.  V.  Fowler,  60  L.  J.,  Q.  B.  618 ;  64  L,  T.  662  : 
39  W.  R.  652. 

On  a  case  coming  before  a  divisional  court  on 
points  of  law  raised  on  the  pleadings  under  Ord. 
XXy.  r.  2,  the  court  was  divided  in  opinion,  and 
the  junior  judge  withdrew  his  judgment  to  enable 
the  case  to  be  taken  to  the  Court  of  Appeal. 
•  Consett  Waterworks  Co.  v.  Ritson,  22  Q.  B.  D. 
318  ;  60  L.  T.  360  ;  63  J.  P.  373. 


In  a  case  referred  by  the  judge  sitting  in 
chambers  to  the  divisional  court,  the  judges 
differed  in  opinion,  and  the  junior  judge  with- 
drew his  judgment  Hodgson  v.  Bell,  24  Q.  B.  D. 
302  ;  62  L.  T.  481  ;  64  J.  P.  456. 

On  an  appeal  from  a  county  court,  the  divi- 
sional court  was  divided  in  opinion  and  the 
junior  judge  withdrew  his  jadgment  Stevens  v. 
Hmnslow  Burial  Board,  61  L.  T.  839  ;  38  W.  R. 
236  ;  64  J.  P.  309. 

In  a  revenue  caae  on  appeal  by  the  crown  to 
the  divisional  court,  the  judges  were  divided  in 
opinion ;  the  junior  judge  withdrew  hifi  judg- 
ment in  accordance  with  the  old  practice  in  the 
Court  of  Exchequer.  Reg.  v.  Income  Tax  Com- 
mUswners,  22  Q.  B.  D.  305 ;  69  L.  T.  832 ;  37 
W.  R.  294 ;  63  J.  P.  198.  S.  P.,  Colquhimn  v. 
Brooks,  67  L.  J.,  Q.  B.  70  ;  19  Q.  B.  D.  418  ;  57 
L.  T.  456  ;  36  W.  R.  332 :  Reg.  v.  Income  Tax 
Commissioners,  67  L.  J.,  Q.  B.  337  ;  20  Q.  B.  D. 
649  ;  59  L.  T.  465  ;  36  W.  R.  671  ;  52  J.  P.  695. 

The  withdrawal  of  the  judgment  of  the  junior 
judge  only  takes  place  where  there  is  an  appeal, 
at  least  I  am  not  prepared  to  say  that  if  there 
were  no  appeal  it  would  be  done,  because  judges 
are  equal  in  point  of  authority. — Per  Lord  Esher, 
M.R.     Colquhoun  v.  Brooks,  21  Q.  B.  D.,  p.  56. 

Where  a  case,  requiring  to  be  heard  before  a 
divisional  court,  is  heard  by  a  court  consisting 
of  only  two  judges,  and  these  judges  differ  in 
opinion,  the  proper  practice  is  to  have  the  case 
re-heard  before  three  or  more  judges  of  that 
division,  and  the  old  practice  of  one  of  the 
judges  withdrawing  his  ludgment  should  not  be 
adopted.  Where  one  of  two  judges  withdraws 
his  judgment,  the  order  made  is  that  of  a  sin^e 
judge,  and  not  of  a  divisional  court.  Chreene  v. 
Thornton,  16  L.  R.,  Ir.  381— C.  A. 

Where  two  judges  are  sitting,  and  have  arrived 
at  opposite  opinions  in  respect  of  any  particular 
case,  the  old  practice  of  the  queen's  bench  divi- 
sion will  be  resorted  to,  and  the  junior  judge 
wiU  withdraw  his  judgment  Att.'Gen,  v.  Noyes^ 
44  L.  T.  809. 

Grounds  of  Diisont  should  be  stated.] — ^A  judge 
who  differs  from  the  opinion  of  the  majority  of 
a  court  from  which  an  appeal  lies,  should  always 
state  fully  the  ground  of  his  dissent,  in  order  to 
guide  the  unsuccessful  party  as  to  the  propriety 
of  an  appeaL  Price  v.  Saluslnt/ry,  14  L.  T.  110— 
H.  L. 

Contrary  to  Faoti  —  Indemnity  —  Costi.] — 
When  persons,  even  without  mala  fides,  make  or 
adopt  a  statement,  the  contrary  of  which  they 
ought  to  have  known  by  reasonable  diligence  to 
be  the  truth,  and  a  wrongful  order  is  made  by 
the  court  grounded  on  such  statement,  all  such 
persons  are  liable  to  indemnify  the  persons  who 
suffer  through  such  an  order  from  all  the  con- 
sequences. Spencer,  In  re,  39  L.  J.,  Ch.  841 ;  21 
L.  T.  808  ;  18  W.  R.  240. 

The  primary  liability  in  respect  of  costs  falls 
upon  the  solicitor,  through  whose  agency  the 
order  was  obtained,  and  the  primary  liability  as 
to  the  fund  lost  though  the  order  falls  upon 
those  who  wrongfully  received  it.    It. 

Joinder  of  Fartioi.J — Notwithstanding  a  mis- 
joinder of  plaintiffs,  (he  court  permits  a  decree 
to  be  made  at  the  hearing,  when  it  appears  that 
justice  can  be  done  to  aU  parties,  notwithstand- 
ing the  misjoinder.  LaiM>ert  v.  Sutchinson,  1 
Beav.  277  ;  8  L.  J.,  Ch.  196. 
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If  the  defendant  has  a  good  defence  against 
one  of  the  plaintifb,  who  hold  a  joint  office, 
though  not  against  the  others,  the  court  cannot 
make  good  a  decree  in  the  suit  for  the  plaintiflb. 
Hwnter  t.  Bichardson^  6  Madd.  89. 

In  order  to  bind  remaindermen  they  must  be 
served  with  the  decree ;  but  it  is  a  role  of  prac- 
tice that  no  such  direction  should  form  part  of 
the  decree.     Greaves  t.  Smithy  22  W.  R.  388. 

OAoe  Copy.] — ^An  office  copy  of  an  order  is  for 
all  practical  purposes  the  same  as  the  original 
order.  Davenport  t.  Tbumsendf  16  L.  T.  528  ;  15 
W.  R.  378. 

Original  order  lost.  New  office  copy  issued  on 
affidavit  of  loss.  SccU  y.  HeUch,  83  L.  T.  498  ; 
2i  W.  R.  108. 

Liberty  to  Apply.] — The  rule  that  an  order 
of  the  court  carries  with  it  "  liberty  to  apply," 
though  not  expressly  reserved,  only  applies 
where  the  order  is  one  not  of  a  final  character, 
Penriee  v.  WUliams,  62  L.  J.,  Ch.  593 ;  23  Oh.  D. 
:^3  ;  48  L.  T.  868  ;  31  W.  R.  496. 

In  every  order  of  the  court,  liberty  to  apply  to 
the  court  is  implied,  without  its  being  expi-essly 
reserved.  Fritz  v.  Hohson^  49  L.  J.,  Ch.  736  ; 
14  Ch.  D.  542  ;  42  L.  T.  677  ;  28  W.  R,  722. 

Powers  of  Court.] — A  private  act  of  parlia- 
ment provided  that,  with  certain  exceptions,  no 
incumbrance  should  be  paid  unless  the  chiim  in 
respect  thereof  was  proved  to  the  satisfaction  of 
the  court.  A  claim  being  made,  upon  a  judg- 
ment entered  up  for  3,8602.,  for  services  perform^ 
by  a  non-professional  person  in  obtaining  the  act 
and  other  matters,  the  court  refused  to  allow  the 
-claim,  the  claimant  failing  to  prove  the  services 
in  respect  of  which  the  claim  was  made.  Ca/rew^ 
In  re,  30  Beav.  274 ;  31  L.  J.,  Ch.  214  ;  8  Jur. 
<N.8.)  297  ;  10  W.  R.  98. 

On  motion  by  petition  in  the  court  below  for 
the  discharge  of  a  receiver,  the  court  refused  the 
motion  and  dismissed  the  petition  with  costs, 
but  ingrafted  on  the  order  of  dismissal  certain 
•directions,  asked  for  by  the  defendants  and  sup- 
ported by  their  affidavits,  in  opposition  to  the 
motion  : — Held,  that  such  addition  to  the  order 
-was  contrary  to  the  practice  of  the  court,  and 
ought  not  to  have  been  made ;  and  that,  upon 
the  facts  disclosed,  an  order  for  the  dismissal  of 
the  receiver  ought  to  have  been  ma(.le  pursuant 
to  the  prayer  of  the  petition.  Palmer  v.  JBarretty 
1  Moore,  P.  C.  415. 

Yalidity  of  Order.]— Where  a  statute  directs 
that  a  proceeding  under  it  may  be  enforced  by 
application  to  a  judge,  upon  an  affidavit  of  the 
facts  for  a  summons,  the  granting  of  the  sum- 
mons without  an  affidavit  sworn  at  the  time  is 
•only  an  irregularity,  and  does  not  affect  the 
validity  of  an  order  duly  made  in  other  respects 
upon  such  summons.  Purber,  Ex  parte,  27 
li.  J.,  Ex.  453 ;  4  Jur.  (K.s.)  956  ;  6  W.  R.  625. 

A  judge's  order  is  a  nullity,  if  obtained  from 
his  clerk  by  misrepresenting  his  decision.  Wooe- 
nam  v.  Price,  8  Tyr,  876 ;  1  C.  &  M.  362. 

An  order,  by  consent,  allowing  the  plaintiff  to 
«nter  up  judgment  in  default  of  payment  of 
•debt  and  costs  in  a  certain  time,  is  not  void 
under  1  &  2  Vict.  c.  110,  s.  9,  by  reason  of  no 
attomev  having  been  present.  Stevens  v.  MUler, 
3  Man. 'a  G.  228.  S.  P.,  Brooks  v.  Hodson,  8  Scott 
<K.B.)  223  ;  7  Man.  fc  G.  529. 

A  summons  to  change  the  venue  from  London 


to  Newcastle  being  opposed  by  the  plaintiff,  the 
judge  indorsed  the  summons,  "  No  order ;  the 
plaintiff  undertaking  to  tax,  if  successful,  as  if 
tried  in  Northumberland  "  : — Held,  that  this  was 
binding  upon  the  plaintiff  as  an  undertaking, 
though  no  order  was  ever  drawn  up.  Clarke  v. 
Tyne  Improvement  Commissioners,  37  L.  J.,  C.  P. 
110  ;  L.  R.  3  C.  P.  230 ;  17  L.  T.  509 ;  16  W.  R. 
480. 

No  Indsnmity  on  Porformaneo.1 — An  insur- 
ance company  paying  under  a  decree  of  the 
court  the  money  payable  under  a  lost  policy  is 
sufficiently  indemnified  by  the  decree,  and  is  not 
entitled  to  any  indemnity  from  the  person  to 
whom  the  money  is  paid.  England  v.  Tredegar 
iZord),  35  L.  J.,  Ch.  386 ;  L.  R.  1  Bq.  344. 

h.  Parties  boukd  bt. 
EitoppeL] — See  Estoppel. 

Co-Defendants.] — Decree  between  co-defen- 
dants, when  their  whole  case  appears  clearly 
upon  the  pleadings  and  proofs  between  plaintiff 
and  defendant.    Holton  v.  Lloyd,  1  Moll.  30. 

A  decree  made  between  co-defendants  upon 
evidence  arising  from  pleadings  and  proofs 
between  plaintiffs  and  defendants.  Conry  v. 
Caulfield,  2  BaU  &  B.  255. 

Under  special  circumstances,  an  injunction 
was  granted,  on  the  application  of  a  defendant 
against  a  co-defendant.  Edgecumhe  v.  Carpen- 
ter, 1  Beav.  171 ;  8  L.  J.,  Ch.  17. 

A  suit  was  instituted  by  a  party  entitled  in 
remainder  against  a  trustee,  to  make  him  respon- 
sible for  a  trust  fund  invested  on  an  improper 
security,  and  a  decree  was  made  for  its  restitu- 
tion : — Held,  that  in  this  suit  the  tenant  for  life, 
who  was  a  defendant,  was  not  entitled  against 
the  co-defendant,  the  trustee,  to  an  account  of 
the  interest  which  had  accrued  pending  the  suit, 
there  being  no  such  case  made  by  the  pleadings. 
Goodwin  v.  Clewley,  2  Beav.  30. 

The  court  will  tiy  a  case  between  co-defen- 
dants, and  where  the  decision  of  a  right  between 
co-defendants  is  essential  to,  and  necessarily 
involved  in,  the  decision  of  the  plaintiff*s  right, 
the  decree  will  be  conclusive  as  between  the 
co-defendants;  but  otherwise,  the  right  of  co- 
defendan^  inter  se  will  not  be  affected  by 
proceedings  which  are  necessary  only  for  estab- 
lishing or  ascertaining  the  rights  of  the  plaintiff. 
Cottingham  v.  Shrewsbury  (JEJarV),  3  Hare,  627  ; 
15  L.  J.,  Ch.  441. 

If  a  case  wholly  destructive  of  the  foundation 
of  the  plaintiff's  title  is  put  forward  in  the 
answer  of  one  defendant,  and  established,  the 
court  will  not  give  effect  to  it  as  between  the 
plaintiff  and  that  defendant  merely,  but  it  shall 
enure  to  the  benefit  of  the  other  defendants, 
though  they  have  not  made  that  case  by  their 
answers.     Wdson  v.  Bell,  5  Jr.  £q.  R.  501. 

Leave  to  Attend.] — Where  a  court  of  equity 
directs  an  issue  in  a  cause  in  which  there  are 
many  parties,  and  selects  some  to  have  the  con- 
duct of  the  trial,  giving  all  leave  to  attend,  all 
are  bound  by  the  residt.  Malone  v.  Malone,  8 
CI.  &  F.  179  ;  West,  637.  &  O,  3  Ir.  Eq.  R.  536  ; 
2  Dr.  &  Wal.  491. 

PenoBi  with  Hotiee.] — The  defendant,  having 
notice  of  a  decree  to  which  he  was  no  party,  pays 
money  contrary  to  that  decree.    Ordered  that  ho 
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should  pay  the  money  over  again.     Harvey  ▼. 
Mountague,,  1  Vem.  57. 

A  party  who  has  notice  of  an  order  of  the 
court  is  bound  by  it  from  the  time  the  order  is 
pronounced  ;  and  if  the  order  be  for  an  injunc- 
tion, and  the  party,  after  notice,  be  guilty  of  a 
breach  of  it,  he  may  be  committed  for  the  con- 
tempt without  the  production  of  the  writ  of 
injunction,  and  although  the  writ  have  not 
actually  issued.  M^NeU  v.  Garratt,  Cr.  &  Ph. 
98  ;  10  L.  J.,  Ch.  297  ;  5  Jur.  836. 

Appearaaee  byPenon  not  Senred.] — If  person 
named  defendant,  but  who  has  never  been  served 
with  subpoena,  or  appeared  to  bill,  appears  by 
counsel,  and  consents  to  be  bound  by  decree,  the 
defect  is  cured.  Cand  v.  Butler^  2  Sim.  &  S. 
457  ;  4  L.  J.  (O.B.)  Ch.  69. 

Where  a  person  not  a  party  to  the  suit,  or 
interested  in  a  question,  appears  by  counsel,  and 
submits  to  be  bound  by  the  decision,  the  court 
would  not  hear  him  without  the  consent  of  the 
other  parties  to  the  suit.  Bozon  y.  Bolland^  1 
Buss.  &  M.  69. 

A  party  named  as  a  defendant  to  the  bill  may, 
with  the  consent  of  the  plaintiff  only,  appear  at 
the  hearing  of  the  cause  and  be  bound  by  the 
decree,  although  such  party  has  not  been  served 
vnth  the  subpoena  to  appear  or  has  not  appeared 
in  the  suit ;  but  a  person  who  has  not  been 
named  as  a  defendant  to  the  bill  cannot  appear 
at  the  hearing  without  the  consent  of  all  the 
parties  to  the  cause.  Dyson  v.  Morritt,  1  Hare, 
413  ;  11  L.  J.,  Ch.  241  ;  6  Jur.  297. 

Shareholden — OompMiy.] — A  decree  declaring 
that  all  the  shareholders  in  a  company  are  bound 
to  pay  what  may  be  found  due  to  the  plaintiff, 
does  not  make  the  shareholders  personally  liable. 
Vigers  v.  Pike,  8  CL  &  F.  562. 
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Absent  Parties.] — See  supra,  Parties.  ooL 
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In  Particular  Caiet.] — See  specific  titles. 

Without  Prejudice.! — Decree  for  titHes  declared 
to  be  without  prejudice  to  the  right^»where  the 
party  appears  to  have  failed  in  establishing  a 
modus  by  mismanaging  the  suit.  Lake  v. 
Skinner,  1  Jac.  &  Walk.  9. 

Where  a  sole  plaintiff  united  in  himself  the 
title  to  a  residuary  fund  in  different  characters 
having  conflictiug  rights  in  the  subject-matter : — 
Held,  that  although  he  might  maintain  the  suit, 
yet  the  court  would  not  in  a  suit  so  constituted 
decide  on  those  rights,  but  make  provision  by 
the  decree  that  the  defendants  might  not  be 
prejudiced  by  the  peculiar  form  of  the  suit. 
Blea»e  v.  Burgh,  2  Beav.  221 ;  9  L.  J.,  Ch. 
226. 


Absent  Parties.] — See  supra,  Pabties, 


col.  69. 

**  Until  ftirther  Order."]— When  an  order  is 
made  to  last  until  a  particular  day  **or  until 
further  order,"  the  words  "  further  order  "  mean 
an  order  made  on  an  earlier  day  than  the  day 
specified.  Bolton  v.  London  School  Board,  47 
L.  J.,  Ch.  461 ;  7  Ch.  D.  766  ;  38  L.  T.  277 ;  26 
W.  B.  549. 


Conditional.] — ^A  judge^s  order,  ^'that  upon 
payment  of  deot  and  costs  by  a  certain  day,  all 
proceedings  should  be  sUiyed,"  is  only  condi- 
tional on  the  defendant.  Frioher  y.  Eoitnum^ 
11  East,  819. 

An  order  nisi  at  chambers  makes  itself  absci- 
lute.  Sumphreyjt  v.  Jones,  8  D.  P.  C.  408;  G 
M.  &  W.  418  ;  9  L.  J.,  Ex.  168. 

Therefore,  if  the  party  obtaining  it  does  not 
attend  in  support  of  it,  the  party  shewing  cause 
should  go  before  the  judge,  and  apply  to  have 
it  discharged,  otherwise  it  will  become  absolute. 
lb, 

"  Peremptory.''] — ^An  order  "  peremptory  "  for 
time  to  plead  does  not  preclude  a  defendant 
from  again  applying  by  summons  for  farther 
time ;  and,  if  he  takes  out  such  further  summons, 
judgment  signed  for  want  of  a  plea  after  the 
summons  is  returnable,  is  irregular.  Beazley  v. 
Bailey,  16  M.  &  W.  58  ;  4  D.  &  L,  271 ;  16  L.  J., 
Ex.  1;  10  Jur.  906. 

By  Ord.  XIX.  r.  8,  of  the  Bules  of  the 
Supreme  Court,  1883,  "the  party  at  whose 
instance  particulars  have  been  delivered  under 
a  judge's  order  shall,  unless  the  order  otherwise 
provides,  have  the  same  length  of  time  for 
pleading  after  the  delivery  of  the  particulars 
that  he  had  at  the  return  of  the  summons  "  : — 
Held,  that  where  upon  an  application  for  exten- 
sion of  the  time  for  delivering  a  pleading,  an 
order  "  peremptory  *'  is  made  for  delivery  of  the 
pleading  within  a  time  limited  by  the  order,  the 
time  continues  to  run,  notwithstanding  that  the 
applicant  subsequently  obtains  an  order  for  par- 
ticulars. Falck  V.  Axthelm,  24  Q.  B.  D.  174  ; 
59  L.  J.,  Q.  B.  161 ;  38  W.  B.  196— C.  A. 

Separate  Decree.] — Although  different  suits 
may  involve  the  same  subject-matter,  and  the 
same  parties,  the  court  wiU  not  decline  to  make 
a  sepsurate  decree  in  each  suit,  unless  the  frame 
of  the  two  suits  and  the  relative  position  of  the 
parties  to  each  be  the  same.  Godfrey  v.  Maw,. 
1  Y.  &  Coll.  C.  C.  485. 

A  court  of  equity  has  discretion  to  moderate 
its  decree  in  any  manner  that  suits  the  real  and 
substantial  justice  of  the  case,  and  in  a  suit  for 
tithes,  if  a  defendant  sets  up  distinct  farm 
moduses,  there  may  be  a  separate  decree  estab- 
lishing or  overruling  each  modus  separately ; 
and  the  whole  costs  may  be  decreed  according  to 
the  justice  of  the  case,  against  each  defendant. 
WolleyY.BroimhUl,  M'CleL  817,  324  ;  13  Price, 
500. 

Benefit  to  both  Parties.] — It  is  no  objection 
to  a  decree  in  favour  of  a  plaintiff  that  it  must 
necessarily  benefit  one  of  the  defendants.  Smith 
V.  Phicomhe,  3  Macn.  &  G.  653 ;  16  Jur.  205. 

ITames  of  Parties.]— Where  the  minutes  of  a 
decree  order  that  '*  A.  and  all  parties  interested 
should  be  at  liberty  to  attend  the  trial,"  the 
names  of  aU  the  parties  interested  should  be 
specified  in  it.    Wood  v.  Denne,  1  L.  J.  (0.8.)  Ch.  89, 

A  decree  declaring,  in  the  terms  of  the  prayer 
of  a  charity  information,  that  certain  persons 
are  not  entitled  thereto,  is  not  defective  for  not 
also  declaring  who  are  entitled.  Shore  v.  TFt2MJ^ 
9  CI.  &  F.  355. 

Entering  Eridence.] — Every  decree,  although 
it  only  direct  issues  or  inquiries,  ought  to  recite 
the  evidence  on  which  it  is  founded;  and, 
therefore,    where    evidence    is    tendered    and 
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objected  to  the  court  ought  to  decide  at  once 
upon  its  admissibility,  and  not  to  allow  it  to  be 
entered  as  read  de  bene  esse.    Parker  v.  Morrell, 

2  Ph.  453  ;  17  L.  J.,  Ch.  226  ;  12  Jur.  253. 
Bvery  decree,  though  it  merely  directs  in- 
quiries, ought  to  contain  a  statement  of  the 
eyidence  on  which  it  is  founded,  and  therefore 
a  decree  reciting  that  certain  evidence  had  been 
read,  but  that  both  parties  consented  that  the 
ent:^  of  it  should  be  without  prejudice  to 
its  admissibility,  thereupon  directing  certain 
inquiries,  was  held  to  be  irregular.  JUtMahon  y. 
BvreJuiU,  2  Ph.  127 ;  1  Coop.  C.  C.  467.  Varying 

3  Hare,  97. 

Where  an  objection  to  the  eyidence  at  the 
hearing  of  a  cause  is  allowed,  the  tender  of  the 
evidence  and  its  rejection  ought  to  be  expressly 
recited  in  the  decree,  and  the  evidence  ought  not 
k>  be  entered  as  read.  Watton  v.  Parhery  2  Ph. 
5  ;  1  Coop.  C.  C.  54  ;  15  L.  J.,  Ch.  400  ;  10  Jur. 
677. 

Hie  appellants  from  an  order  on  a  claim  in  a 
winding-up  gave  notice  to  i*ead  a  mass  of 
affidavits  made  in  the  winding-up  but  not  used 
on  the  hearing  below.  The  respondent  objected 
to  their  being  admitted,  but  took  copies.  The 
Court  of  Apf^al  confined  the  argument  in  the 
first  instance  to  a  question  not  affected  by  these 
affidavits,  and  being  against  the  appelkmts  on 
that  question,  dismissed  the  appeal  with  costs,  so 
that  the  question  as  to  the  admissibility  of  the 
affidavits  was  not  decided.  The  respondent 
applied  to  have  the  affidavits  entered  in  the 
order,  as  otherwise  he  would  not  be  able  to  get 
the  costs  of  having  taken  copies : — Held,  that 
the  application  could  not  be  granted,  and  that 
the  respondent  ought  not  to  have  taken  copies 
unless  and  until  the  court  held  the  evidence 
admissible,  in  which  case  it  woold  have  given 
him  time  to  enable  him  to  meet  it.  Brofnpton 
and  LongUfum  Ry.,  In  re,  Shaw's  Clatm^  L.  R.  10 
Ch.  186  ;  33  L.  T.  6  ;  23  W.  R.  813. 

It  is  not  proper  to  enter  in  a  decree  evidence 
as  ^  read  de  bene  esse,  saving  just  exceptions." 
If  its  admissibility  is  disputed,  the  point  should 
be  determined  by  the  court.  Broker  y.  Brak&r^ 
25  Beav.  641. 

A  decision  having  been  partly  founded  on 
answers  given  by  one  of  the  parties  in  court  to 
questions  from  the  judge,  it  was  ordered  that 
evidence  should  be  mentioned  in  the  decree. 
Bousquet  v.  Bent,  42  L.  J.,  Ch.  676 ;  21  W.  K. 
749. 

Orders  in  chambers  should  not  contain  recitals 
•f  affidavits  dated  after  the  date  of  the  order. 
AMey  y.  Taylor,  48  L.  J.,  Ch.  406 ;  10  Ch.  D. 
768  ;  39  L.  T.  673  ;  27  W.  R.  228. 

Sntry  of  JEvidenee  at  Bead.] — Inquiries  being 
directed  at  the  first  hearing,  the  evidence  was 
eaXeted.  as  read,  "  saving  just  exceptions."  6ee 
V.  Oumey^  8  Beav.  316. 

It  is  not  the  practice  to  enter  evidence  as  read, 
saving  just  exceptions.  Sherwood  v.  Beveridge, 
2  CoU.  C.  C.  536. 

In  an  undefended  case  the  proofs  shall  be 
entered  as  read,  and  the  plaintiff  shall  take  such 
decree  as  he  shall  abide  by.  Raymond  v.  J^vans, 
1  Longf.  &  T.  582. 

When  a  petition  is  dismissed  with  costs,  the 
court  will  not  limit  the  payment  of  costs  merely 
as  to  the  affidavits  that  were  read  on  the  hearing 
of  the  petition,  for  in  general  aU  affidavits  filed 
are  entered  as  read.  Lucas,  Ex  parte,  Oldham, 
In  re,  8  Deac  &  C.  664  ;  1  Mont.  &  Ayr.  406. 


Costs  of  documentary  evidence  not  read,  nor 
entered  as  read,  were  disallowed.  Stuart  v. 
Qreenall,  M»Clel.  706  ;  13  Price,  766. 

Upon  decree  taken  by  default  of  defendant  at 
hearing,  the  evidence  is  not  entered  as  read. 
Stuhbs  V. ,  10  Ves.  30. 

Evidence  read  or  agreed  to  be  so  considered,  is 
entered  in  decree  as  read  at  hearing,  and  where 
it  does  not  appear,  by  registrar's  minutes,  that 
any  evidence  was  read  at  hearing,  court  ought 
not,  upon  subsequent  application,  to  make  oxder 
that  evidence  be  entered,  as  read.  Bvte  (^EarV) 
V.  Eden,  1  Bro.  P.  C.  466. 

A  defendant,  when  a  decree  is  made  in  his 
favour  without  his  defence  having  been  heard, 
is  entitled  to  have  entered  in  the  decree  as  read 
all  the  evidence  which  he  could  have  put  in  at 
the  hearing.  Manby  v.  Bewieke,  3  Jur.  (N.B.) 
685  ;  5  W.  B.  867. 

Office  copies  of  former  proceedings  in  other 
courts  in  old  suits,  relating  to  the  matters  in 
litigation,  may  be  read  and  entered  in  the  decree 
as  evidence,  without  any  previous  order  of  the 
court  for  that  purpose,    it. 

Affidavits  in  opposition  to  an  application  to 
the  court,  notice  of  an  intention  to  read  which 
has  been  given  to  the  other  side,  are  to  be  entered 
as  read,  though  the  court  decides  in  favour  of  the 
parties  intending  to  use  them  without  hearing 
such  parties,  and  although  such  affidavits  were 
not  filed  specially  for  the  purpose  of  the  applica- 
tion. Oatholuf  Priatiny  ana  Publishing  Ch,  v. 
Wyman,  1  N.  R.  49  ;  32  L.  J.,  Ch.  63  ;  9  Jur. 
(N.8.)  436  ;  11  W.  B.  49. 

Deeds,  which  being  more  than  thirty  years 
old  prove  themselves,  used  at  the  hearing  of  a 
motion  for  decree,  should  be  inserted  in  the  list 
of  evidence  in  the  decree,  although  not  included 
in  the  list  of  evidence  to  be  read,  and  not  referred 
to  in  any  affidavit.    Boyd  v.  Petrie,  19  W.  R.  221. 

A  rule  not  drawn  up  as  on  reading  affidavits, 
if  any  were  read  on  moving,  is  irregular,  and  will 
be  discharged.    Mask  v.  Ash,  10  W.  R.  86. 

Order  to  Szeonte  Deeds.] — ^An  order  may  be 
made  on  a  party  to  an  action  to  execute  a  con- 
veyance of  lands  directed  to  be  sold  in  such 
action,  although  the  conveyance  has  not  been 
settled  at  chambers.  Dofigherty  v.  Teaz,  21 L.  R., 
Ir.  379. 

A  direction  for  a  conveyance  to  be  settled 
by  the  master  only,  "  if  the  parties  differ,"  is 
improper,  if  to  be  executed  by  an  infant.  Calvert 
V.  Oodfrey,  2  Beav.  267. 

Where  an  infant  heir  is  declared  by  the  decree 
of  the  court  to  be  a  trustee  for  a  purchaser,  the 
court  will  direct  a  conveyance  to  the  purchaser 
by  the  same  decree,  a  petition  for  that  purpose 
being  unnecessary.  Metier  v.  Knight,  1  Keen, 
129  ;  6  L.  J.,  Ch.  168. 

BeftLtal  to  Szeeute.]— Where  by  a  decree 


all  proper  parties  are  directed  to  execute,  and 
some  who  are  within  the  jurisdiction  refuse  to 
do  so,  the  court  will  not  in  the  first  instance 
direct  the  master  to  execute  under  the  4  &  5 
Will.  4,  c.  78,  but  wiU  issue  an  attachment  against 
them.  In  such  a  case,  a  creditor  who  has  proved 
his  charge  under  the  decree  is  as  much  bound  by 
it  as  if  he  were  a  party  to  the  cause.  Usher  t. 
Soanlan,  Fl.  &  K.  243  ;  3  Ir.  Bq.  R.  474. 

By  a  deed^  dated  1827,  A.  covenanted  with  B., 
his  son  and  heir-at-law,  after  the  decease  of  C, 
to  convey  to  certain  uses  an  estate  which 
should  thereupon  descend  to  A.    In   1828,  0* 
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was  found  a  lunatic,  neTer  having  been  married, 
and  died  in  1830,  when  A.  conveyed  the  estate, 
which  was  subject  to  his  covenant  of  the  deed  of 
1827,  in  violation  of  that  covenant,  to  D.  By  a 
decree  of  the  house  of  lords  the  conveyance  of 
1830  was  set  aside,  and  B.  and  his  children  were 
declared  entitled  to  the  benefit  of  the  deed  of 
1827.  C,  the  lunatic,  in  1820,  while  he  was 
compos  mentis,  had  made  a  will,  under  which  E. 
took  an  estate  tail ;  and  in  1841  a  compromise 
was  entered  into  between  him  and  D.,  who  was 
in  possession,  by  which  he  released  all  right  and 
title  to  the  estate*,  in  consideration  of  a  convey- 
ance of  a  portion  of  it,  and  of  a  term  of  the  whole, 
to  secure  the  value  of  the  portion  so  conveyed. 
A  supplemental  bill  was  filed  by  B.  and  his 
children  against  D.  and  E.,  who  was  not  a  party 
to  the  original  suit ;  and  a  decree  was  made, 
declaring  the  right  of  B.  and  those  claiming 
under  him  to  have  a  conveyance  in  pureuance 
of  the  decree  pronounced  by  the  house  of  lords, 
such  conveyance  never  having  been  procured  by 
them.  Upon  appeal: — Held,  that  D.  by  that 
decree  was  bound  to  convey,  notwithstanding 
the  subsequent  conveyance  or  release  which  he 
had  obtained  from  E. ;  nor  was  he  relieved  by 
the  circumstance,  that  it  had  become  impossible 
to  convey  the  property  without  parting  with 
some  other  interest  which  the  decree  was  not 
intended  to  affect.  Perue  v.  Perue^  2  Jur.  (H.S.) 
661 ;  4  W.  R.  629. 

The  probate  division  has  jurisdiction  under 
B.  14  of  the  Judicature  Act,  1884,  in  the  event  of 
any  person  neglecting  or  refusing  to  obey  its 
order  to  execute  a  d^,  to  direct  its  execution 
by  any  other  person  whom  it  may  nominate  for 
the  purpose.  Mowarth  v.  Soioarthy  65  L.  J.,  P.  49  ; 
11  P.  D.  95  ;  55  L.  T.  303 ;  84  W.  B.  633— C.  A. 
Affirming  50  J.  P.  376. 

Where  a  defendant  refused  to  obey  an  order, 
directing  her  to  execute  a  mortgage,  the  judge 
appointed  his  chief  clerk  to  execute  it  under 
s.  14  of  the  Judicature  Act,  1884.  Edwards^ 
In  re,  Owen  v.  Edward$,  33  W.  R.  578.  S.  P., 
Derham  v.  Kieman,  Ir.  R.  6  £q.  217. 


Tixne  for  Ezeontlon.] — A  secret  purchase. 


by  an  agent  from  his  principal,  was  set  aside. 
By  the  decree,  possession  was  directed  to  be  given, 
and  a  conveyance  to  be  executed.  Accounts  were 
also  directed  to  be  taken  of  the  rents  and  purchase- 
money,  and  the  balance  was  directed  to  be  paid, 
but  no  lien  given : — Held,  that  the  conveyance 
must  at  once  be  made  without  waiting  for  the 
result  of  the  accounts.  Trevelyan  v.  Charter ,  9 
Beav.  140. 

After  a  decree  for  specific  performance  and 
execution  of  the  conveyance,  the  purchaser 
neglected  to  pay  the  purchase-money.  The 
court,  on  the  application  of  the  vendor,,  fixed 
a  day  and  place  for  that  purpose.  Morley  v. 
Covering,  30  Beav.  108. 

Where  a  decree  directing  an  act  to  be  done, 
has  been  drawn  up  without  fixing  a  time  within 
which  the  act  is  to  be  done,  the  decree  is  not 
rendered  ineffectual  by  the  operation  of  the  11th 
and  12th  orders  of  August,  1841,  but  the  court 
will,  upon  motion  for  that  purpose,  fix  a  time  for 
the  performance  of  the  act.  KeedfMm  v.  Needham, 
1  Hare,  633  ;  12  L.  J.,  Ch.  878  ;  6  Jur.  1081. 

An  order  of  the  court  for  the  delivering  up  of 
a  deed  "  forthwith  "  is  a  sufficient  expression  of 
time  within  the  meaning  of  Consolidated  Order 
XXIII.  rule  10.  Thmnaty.Nohei,  L.  R.  6  £q. 
521 ;  16  W.  R.  995. 


Bate  of  Deed.! — ^Where  the  party  cannot 

obtain  the  rights  to  which  the  court  has  declared 
him  entitled,  without  antedating  a  deed  which 
the  ooart  orders  to  be  executed,  the  court  will 
order  such  deed  to  be  dated  at  the  time  at  which 
it  ought  to  have  been  executed.  Mundy  v. 
Jolijfe,  9  L.  J.,  Ch.  95  ;  4  Jur.  621. 


d,  Entbt,  Drawinq  Up  akd  Sebtigb. 
1.  In  Ordinary  Cases. 

See  R.  S.  C,  1883,  Ord.  XLI.  rr.  1  &  2. 

Entry  ot]-— Under  Rules  of  Supreme  Court, 
1875,  Ord.  A.L.  the  court  has  power  to  order 
judgment  to  be  entered  in  the  same  way  as  the 
judge  at  the  trial,  as  a  matter  of  law,  should  have 
directed  it  to  be  entered ;  but  the  court  has  no 
power  to  withdraw  questions  of  fact  from  the 
jury  which  are  properly  for  their  consideration. 
MilisHch  V.  Uoyds,  46  L.  J.,  C.  P.  404  ;  36  L.  T. 
423  ;  25  W.  R.  353  ;  13  Cox,  C.  C.  575— C.  A. 

It  is  no  ground  of  objection  to  a  judgment  that 
the  plaintiff,  having  it  pronounced  entirely  in  his 
favour,  has  entered  it  up  partly  for  himself,  and 
partly  for  the  defendant.  Harnidge  v.  Wilson, 
8  D.  P.  C.  417  :  4  Jur.  339. 

Entry  of  judgment  is  not  final  till  costs  have 
been  taxed.  Pierre  v.  Berry,  4  Q.  B.  635 ;  3 
G.  &  D.  477  ;  12  L.  J.,  Q.  B.  277 ;  7  Jur.  552. 
S.  P.,  Jivtler  V.  Bulkeley,  8  Moore,  104  ;  1  Bing. 
233  ;  1  L.  J.  (O.s.)  C.  P.  77. 

Signing.] — ^A  declaration  in  trespass  contained 
two  counts,  upon  one  of  which  there  was  a  verdict 
for  the  plaintiff,  with  one  farthing  damages; 
upon  the  other  a  verdict  for  defenduit.  The 
plaintiff  did  not  sign  judgment,  and  the  defen- 
dant took  out  a  summons  calling  upon  him  to 
shew  cause  w^hy  he  should  not  sign  judgment^ 
and  why,  upon  his  default  in  so  doing,  the  postea 
should  not  be  delivered  to  the  defendant,  that 
he  might  sign  it.  Both  parties  attended,  and 
an  order  being  made  as  prayed,  the  postea  was 
delivered  to  the  defendant,  who  signed  judgment 
for  the  plaintiff  on  the  first  count,  and  for  him- 
self  on  the  second.  Upon  application  to  set 
aside  the  judgment  so  signed : — Held,  that  if 
the  plaintiff  intended  to  enter  a  nolle  prosequi 
or  retraxit  upon  the  first  count,  he  should  have 
declared  that  intention  upon  the  hearing  of  the 
summons,  and  that  the  judgment  was  properly 
signed  by  the  defendant.  Taylor  v.  Ne*fieldy 
4  El.  &  Bl.  462  ;  24  L.  J.,Q.  B.  126  ;  1  Jur.  (n.B.> 
309  ;  3  W.  R.  163. 

Where  a  verdict  was  taken  by  consent  for  the 
pLiiutiff  at  nisi  prius,  subject  to  the  certificate 
of  a  barrister  to  be  given  in  the  following 
Michaelmas  term,  with  power  to  enlarge  the 
time  for  making  it,  and  he  enlarged  the  time 
till  the  following  Easter  term,  and  in  the  month 
of  March  gave  his  certificate,  directing  that  the 
verdict  should  stand  for  a  smaller  amount  i-^ 
Held,  that  final  judgment  might  be  signed 
immediately  on  the  entry  of  this  verdict  upon 
the  postea,  and  that  the  plaintiff  was  not  bound 
to  wait  until  after  the  expiration  of  the  four 
first  days  of  Easter  term.  Cromer  v.  Ch'urt,  15- 
M.&W.  310;  3D.  &L.  672;  16  L.  J.,  Ex.  263  ; 
10  Jur.  671. 

The  form  No.  10,  of  a  writ  of  execution,  where 
matter  of  account  is  referred  to  and  decided  on  by 
an  arbitrator  or  officer  of  the  court  or  judge,  as 
settled  by  the  judges,  does  not  dispense  with  the 
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necessity  of  signing  of  judgment.  Kendil  y. 
Merretty  18  0.  B.  178 ;  26  L.  J.,  C.  P.  261 ;  2 
Jur.  (K.B.)  623  ;  4  W.  R.  694. 

Where  a  jadge's  order  was  made  for  payment 
of  debt  and  costs,  which  were  demanded  imme- 
diately after  taxation,  and  not  being  paid,  the 
Slaintiif  on  the  same  day  signed  judgment : — 
[eld,  that  the  judgment  was  irregular.  Perkins 
▼.  National  Atiuranoe  and  Invutment  Attoeia' 
tion,  2  H.  &  N.  71 ;  26  L.  J.,  Ex.  182 ;  8  Jur. 
Cn.8.)  371  ;  5  W.  R.  470. 

Signing  judgment  against  an  order  of  nisi  prius 
made  by  consent,  is  an  irregularity,  although  it 
is  also  a  breach  of  faith.  Bikker  v.  Beeston,  29 
li.  J.,  Ex.  121. 

All  the  proceedings  in  an  action  in  one  of  the 
superior  courts  are  deemed  to  be  taken  before 
the  court  itself;  and  although  the  master^s 
office  of  the  queen*s  bench  is  situate  in  the  city 
of  London,  yet  a  judgment  signed  therein  is  in 
contemplation  of  Law  a  step  in  a  suit  taken  before 
the  court  itself  sitting  at  Westminster.  Tapp  v. 
Jimrs,  43  L.  J.,  C.  P.  250  ;  L.  R.  9  C.  P.  418  ;  30 
L.  T.  499  ;  22  W.  R.  632. 

Drawing  Vp.] — By  a  mistake  in  the  registrar's 
office,  an  order  made  on  an  undertaking  to  speed 
was  erroneously  drawn  up.  The  order  was  dis- 
charged with  costs  of  the  application  to  discharge 
it,  it  being  the  duty  of  the  party  who  procures 
an  order,  to  see  that  it  is  properly  drawn  up. 
Landart  y  Allen,  6  Sim.  620 ;  4  L.  J.,  Ch.  18. 

Decrees  founded  upon  the  finding  of  issues  are 
not  to  be  drawn  up,  except  by  consent,  before 
the  time  for  moying  for  a  new  trial  has  expired. 
Maedonald  y.  General  Sewage  and  Manure  Co, 
23  W.  R.  436. 

Mode  of  proceeding  where  a  difficulty  arose  in 
drawing  up  a  decree  made  on  appeal,  in  conse- 
quence of  there  being  no  proper  affidavit  of 
service  of  the  setting  down  of  the  appeal  on 
some  of  the  respondents.  Rachliam  y.  Siddally 
1  Macn.  &  G.  607  ;  2  H.  &  Tw.  44. 

Observations  as  to  the  mode  and  forms  of 
drawing  up  and  passing  decrees  in  the  registrar's 
office.  By  consent,  the  registrar,  in  drawing  up 
a  decree,  sometimes  permits  such  alterations  to 
be  made  in  it  as  he  believes  the  court  would 
sanction,  and  which  are  binding  on  the  parties. 
Davenport  v.  Stafford,  8  Beav.  603 ;  14  L.  J.,  Ch. 
414  ;  9  Jur.  801. 

A  decree  drawn  up  in  a  manner  not  warranted 
by  the  minutes  on  the  hearing,  set  aside  with 
costs,  upon  motion.  Loftus  v.  Swiftj  2  Sch.  k  Lef . 
642. 

When  an  order  was  made  dismissing  a  petition, 
the  court  refused  a  motion  of  the  respondents  for 
leave  to  draw  up  the  order,  on  production  to  the 
r^strar  of  a  copy  of  the  petition,  upon  an  affi- 
davit that  notice  had  been  given  to  produce  the 
original  petition,  which  had  not  been  complied 
with,  and  that  the  deponent  believed  it  to  be 
lost  or  destroyed.    Hohler,  In  re,  9  Jur.  419. 

An  order  made  by  the  court,  and  correctly 
drawn  up,  will  not  in  all  cases  be  discharged 
solely  on  the  ground  that  it  was  passed  by  the 
registrar,  without  notice  to  the  other  parties  in 
the  cause.  Hart  v.  Tulk,  6  Hare,  611  ;  18  L.  J., 
Ch.  162. 

An  order  drawn  up  in  the  registrar's  office,  in 
the  absence  of  a  defendant,  will  not  be  set  aside 
where  no  error  is  shewn.  Smith  v.  Acton,  28 
Beav.  569. 

A  defendant's  solicitor  having  refused  to  pro- 
duce counsel's  brief  to  the  registrar  on  drawing 


up  an  order  made  and  consented  to,  the  court, 
upon  motion  of  the  plaintiffs,  ordered  the 
registrar,  on  non-production  of  the  brief  within 
a  week,  to  draw  up  the  order  without  it,  and 
directed  the  plaintiffs  to  add  the  costs  of  the 
motion  to  their  security.  Teatmun  v.  Reed,  35 
L.  J„  Ch.  176 ;  13  L.  T.  580  ;  14  W.  R.  128. 

A  notice  to  draw  up  an  order  served  one  day 
for  the  next  is  regular.  Christmas,  In  re,  19 
Beav.  519. 

When  it  is  intended  that  a  time  for  the  passing 
of  an  order  should  be  fixed  verbally  under  the 
Consolidated  Order  I.  rule  27,  the  time  should 
be  named  by  the  registrar  personally  (not  by  his 
clerk)  in  the  presence  of  the  parties.  An  applica- 
tion to  the  registrar's  clerk  to  fix  a  time  for  the 
passing  of  an  order  should  be  made  only  when  it 
is  desired  to  have  an  appointment  in  writing  to 
be  served  on  the  opposite  party  in  the  way 
prescribed  by  the  latter  part  of  Ord.  I.  r.  27. 
London  and  County  General  Agency  Association, 
In  re,  Pulbrook,  ika  parte,  21  L.  T.  283 ;  17 
W.  R.  1075. 

In  a  case  where  the  evidence  did  not  shew 
that  the  provisions  of  Ord.  I.  r.  27,  had  been 
complie<l  with,  leave  was  given  to  move  to  vary 
the  minutes  of  an  order  which  had  been  actually 
passed  and  entered.    Ih, 

Drawing  up  and  Senrioe  of  Order.] — ^An  order 
does  not  take  effect  until  it  is  drawn  up  and 
served.  Metcalf  v.  British  Tea  Association,  46 
L.  T.  31. 

The  rale  that  an  order  must  be  drawn  up  and 
served  before  the  other  party  is  in  a  situation  to 
take  a  fresh  step,  in  order  to  operate  as  a  stay  of 
proceedings,  applies  to  an  order  to  amend  on 
payment  of  costs  to  be  taxed.  Normanby  v. 
Jones,  3  D.  A:  L.  143. 

The  court  cannot  take  notice  of  a  consent  on 
a  summons,  unless  followed  in  due  time  by  an 
order  drawn  up  and  served.  Wood  v.  Harding, 
3  C.  B.  968, 

An  order  giving  leave  to  sign  judgment  under 
Ord.  XIV.,  unless  a  sum  is  paid  before  a  day 
named,  need  not  be  served  upon  the  defendant 
before  judgment  is  signed  upon  it.  Hopto-n  v. 
Robertson,  23  Q.  B.  D.  126,  n. 

Where  the  defendant,  in  an  action  for  the 
recovery  of  land  and  for  arrears  of  rent,  failed  to 
comply  with  an  order  that  if  he  did  not  within 
three  days  file  an  affidavit  in  answer  to  interro- 
gatories his  defence  should  be  struck  out  and 
judgment  signed : — Held,  that  the  plaintifb  were 
entitled  to  sign  judgment  under  the  order  with- 
out previously  serving  it  upon  the  defendant, 
and  that  a  judgment  so  signed,  being  a  regular 
judgment,  could  not  be  set  aside  in  the  abMnce 
of  an  affidavit  of  merits.  Farden  v.  Riohter,  68 
L.  J.,  Q.  B.  244 ;  23  Q.  B.  D.  124  ;  60  L.  T.  304  ; 
87  W.  R.  767. 

When  an  order  has  been  made  in  chambers 
dismissing  an  action,  unless  the  next  step  is 
taken  by  the  plaintiff  within  a  specified  time, 
and  the  plaintiff  does  not  take  that  step  within 
the  specified  time  nor  appeal  against  the  order, 
the  order  takes  effect,  and  the  time  for  taking 
the  step  cannot  subsequently  be  extended,  the 
action  having  become  dead,  notwithstanding  that 
the  order  has  not  been  drawn  up  or  served  upon 
the  plaintiff  before  it  became  operative.  Dicta 
in  Metcalf  y,  British  Tea  Association  (46  L.  T. 
31)  not  adopted.  Script  Phonography  Q>,  ▼. 
Gregg,  59  L.  J.,  Ch.  406. 

A  plaintiff  who  obtains  an  order  to  be  at 
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liberty  to  amend  his  writ,  is  not  obliged  to  draw 
it  up  ;  and  if  he  giyes  notice  of  abandoning  the 
order  and  the  writ,  and  the  defendant  after- 
wards appears,  a  judgment  of  non  pros,  for  not 
declaring  is  Irregular.  SoUy  v.  Richardumy  6 
D.  P.  0.  774 ;  1  W.  W.  &  H.  277. 

A  consent  indorsed  on  a  judge's  summons  binds 
neither  party,  unless  the  order  is  drawn  up  and 

4BerYed  pursuant  thereto.     JoddreU  y.  ,  4 

Taunt.  258. 

Where  upon  a  summons  attended  at  chambers 
the  judge  indorses  a  minute  of  an  order,  it  is  at 
the  option  of  the  party  by  whom  the  summons 
was  taken  out,  to  have  an  order  drawn  up  in 
pursuance  of  such  minute  or  not.  Maedougall 
y.  Mcholls,  5  N.  4c  M.  366 ;  3  A.  4c  £.  813 ;  1 
H.  &  W.  462. 

A  party  who  applies  to  a  judge  for  indulgence, 
and  obtains  it  on  certain  terms,  may  draw  it  up 
or  not  as  he  thinks  proper;  and  the  opposite 
party  by  drawing  it  up  himself,  without  the 
consent  of  the  party  applying,  does  not  thereby 
make  it  operatiye  against  him.  Wright  t. 
Skinner,  4  D.  P.  C.  727. 

A  judge's  order  for  staying  proceedings  must 
be  drawn  up  forthwith  and  served  immediately, 
otherwise  it  will  not  be  binding.  Charge  v. 
JFarJudlj  7  D.  4c  B.  422 ;  4  B.  4c  C.  866. 

Delay  in  drawing  it  up  operates  as  a  waiver  of 
it.    Ih. 

On  a  summons  to  change  the  venue  from 
London  to  Newcastle,  the  judge  indorsed  the 
summons,  "  No  order  ;  the  plaintiff  undertaking 
to  tax,  if  successful,  as  if  tried  in  Northumber- 
land" : — ^Held,  that  this  was  binding  on  the 
plaintiif  as  an  undertaking,  though  no  order  was 
ever  drawn  up.  Clarke  v.  Tyne  Improvemewb 
CommiuUmeri,  87  L.  J.,  0.  P.  110  ;  L.  B.  8  0.  P. 
230  ;  17  L.  T.  509 ;  16  W.  B.  480. 

A  party  who  obtains  a  judge's  order  can  derive 
no  benefit  from  it  unless  it  is  duly  served  upon 
his  opponent.  Belcher  v.  Oooderedj  4  C.  B. 
472  ;  4  D.  &  L.  814  ;  16  L.  J.,  C.  P.  176. 

A  party  obtaining  an  order  should  serve  it 
forthwith,  that  is,  l^fore  the  opposite  party  is 
entitled  to  take  a  fresh  step.  Kermy  v.  Ifutehin- 
son,  8  D.  P.  C.  171 ;  6  M.  4c  W.  134 ;  9  L.  J.,  Ex. 
60. 

A  plaintiff  obtained  an  order  to  amend  the 
postca  at  half-past  nine  o'clock  on  the  22nd 
November,  but  did  not  draw  it  up  until  the  23rd, 
and  it  was  not 'served  until  four  o'clock  on  the 
24th  : — ^Held,  that,  as  no  fresh  step  could  have 
been  taken  by  the  defendant,  the  plaintiff  had 
not  abandoned  the  order.  Sandford  v.  Alcooky 
10  M.  4c  W.  689  ;  12  L.  J.,  Ex.  40. 

ServiM  —  What  SuAeient.]  —  A  defendant 
resident  out  of  the  jurisdiction,  was  directed  to 
execute  deeds  of  conveyance,  under  4  4c  5  Will.  4, 
c.  78,  8.  8.  Having  been  denied  at  his  residence, 
the  messenger  saw  him  in  the  house  through  an 
open  window,  informed  him  of  the  object  of  his 
visit,  and  left  copies  of  the  order  and  deed  upon 
a  table  inside  the  window,  requiring  him  at  the 
same  time  to  execute  the  deed : — Held,   that 

Sersonal  service  of  the  order  and  tender  of  the 
eed,  had  been  effected  sufficiently  to  give  the 
court  jurisdiction  to  direct  the  master  to  execute 
the  deeds.  Clarke  v.  De  Burgh,  Sau.  4c  So. 
100,  n. 

A  defendant  out  of  the  jurisdiction,  and 
directed  to  execute  a  deed  of  conveyance,  in 
pursuance  of  the  4  4c  5  WilL  4,  c.  71,  s.  8,  on 
hearing  the  messenger  coming  into  the  room 


where  he  was  sitting,  ordered  the  door  to  be 
barred.  The  messenger  heard  the  defendant's 
voice  but  did  not  see  him,  and  standing  outside 
the  door,  in  a  loud  voice  stated  the  object  of  his 
visit,  at  the  same  time  offering  to  leave  copies  of 
the  decrees,  order,  and  deed  of  conveyance,  with 
the  son  and  daughter  of  the  defendant,  which 
they  refused,  and  the  son  forcibly  turned  him 
out  of  the  house.  He  then  sent  to  the  residence 
of  the  defendant  a  notice  and  copy  of  the  order 
of  the  court,  with  an  explanatory  letter  (which 
there  was  strong  evidence  that  the  defendant 
received)  appointing  a  time  and  place  for  the 
defendant  to  execute  the  deeds  of  conveyance, 
the  defendant  not  having  execut»l  the  deed : — 
Held,  that  under  the  circumstances  this  was  good 
personal  service  of  the  oopies  of  the  order  and 
aecree,  and  a  sufficient  tender  of  the  deed  of 
conveyance  within  4  4e  5  WilL  4,  c.  78.  Plere  v. 
Piere,  Sau.  4e  Sc  89.  And  see  Padey  v.  RoberUy 
Ih.,  104,  n. 

Notice  of  order  of  setting  down  an  appeal 
dropped  into  a  letter-box  attached  to  the  outer 
door  of  plaintiff's  chambers,  after  the  party 
serving  it  had  called  several  times,  and  always 
found  the  chambers  closed : — ^Held,  to  be  good 
service  on  plaintiff.  Lodge  v.  Pritchard,  2  N.  B. 
687 ;  11  W.  B.  1086— L.JJ. 

WaiTer  of  Objeotloni  to.] — ^A  party  con- 
senting to  the  alteration  of  a  date  of  an  order 
after  it  had  been  served,  cannot  object  that  the 
order,  as  altered,  has  not  been  served  on  him. 
Stuhhe  V.  Sargon,  4  Beav.  400. 

Original  Lost] — Original  decree  not  to  be 
found ;  but  having  been  acted  upon  by  reports, 
and  recited  in  an  order  on  further  cUrections, 
was  allowed  to  be  drawn  up  from  an  office  copy, 
and  entered  nunc  pro  tunc  Bonne  v.  Zewie,  11 
Ves.  601. 

The  original  of  an  order  made  on  a  petition 
had  been  lost,  and  no  entry  could  be  found  in 
the  report  office,  but  the  minutes  of  the  order 
appealed  in  the  registrar's  minute  book ;  under 
these  circumstances,  and  on  the  production  of 
the  briefe  of  counsel,  and  the  evidence  used  on 
the  hearing  of  the  petition,  the  order  was  directed 
to  be  re-drawn.  JSt.  Paul's  (Bean),  Ex  parte,  18 
W.  B.  724. 

Where  an  order,  not  entered,  but  drawn  up 
and  passed,  cannot  be  found  after  a  lapse  of  nine 
years,  the  court  will  direct  a  re-issue  of  such 
order  upon  the  affidavit  of  the  solicitor  who 
obtained  it.    BmeeU  v.  Tapping,  8  W.  B.  879. 


2.  Uinntes. 

Orders  must  be  drawn  up  and  entered  by  the 
registrar  before  they  bear  authority ;  for  the 
registrar's  minutes  are  only  a  warrant  for  an 
oiSer.    Anon,,  2  Freem.  46. 

A  motion  cannot  be  made  upon  a  decretal 
order  till  it  is  passed  with  the  registrar.  Sm&th 
V.  Reynolde,  Mos.  69. 

Order  of  a  preceding  Lord  Chancellor  not 
to  be  re-heard  upon  minutes,  but  must  first  be 
drawn  up.    Taylor  v.  Pqpham,  15  Yes.  72. 

The  court  pays  no  regard  to  minutes  of  orders 
in  the  registrar's  book.  Orders  to  be  attended  to 
must  have  been  drawn  up.  Mngal  (Earl)  y. 
Blake,  2  MoU.  60. 

A  notice  of  motion  to  vary  minutes,  does  not 
prevent  ^eir  being  drawn  up.      Bell,  In  ro, 
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JSrofOHj  Ex  parte,  2  Mont.  &  Ayr.  678 ;  1  Deac. 
690. 

The  minutes  of  a  decree  cannot  be  made  use  of 
in  the  court.  The  decree  itself  must  be  pro- 
nounced.   HaU  y.  HiU,  Fl.  A  K.  619. 

A  decree  in  notes  is  not  a  document  which 
the  court  will  act  upon,  j^ash  v.  Dillon^  1 
Moll.  46. 

No  use  can  be  made  of  a  decree  remaining  in 
notes.    Byrne  v.  Frere^  2  Moll.  167. 

Solicitors  are  entitled  to  charge  for  settling 
the  minutes  of  orders,  although  no  minutes  are 
issued.  Reeoe,  In  re,  Gould  v.  Dwnmet,  35 
li.  J.,  Ch.  794  ;  L.  B.  2  Eq.  609 :  12  Jur.  (N.8.) 
614  ;  14  L.  T.  881 ;  14  W.  R.  1008. 

A  plaintiff  upon  the  defendant  dispensing  with 
a  statement  of  claim,  set  down  his  action  as  a 
short  cause,  and  moved  for  judgment  according 
to  prepared  minutes.  Upon  the  defendant 
objecting  that  the  action  must  be  brought  to 
ti-ial,  it  was  ordered  that  the  action  be  placed  in 
the  general  non-witness  list.  WUmott  v.  Young, 
44  L.  T.  331  ;  29  W.  R.  413. 

e.  Date  of. 

Whan  effeotiTe.l— Ord.  XLI.  r.  3,  of  the  Rules 
of  the  Supreme  Court,  1883,  applies  to  actions 
tried  before  a  judge  with  a  jury ;  and  where  the 
judge  upon  the  findings  of  the  jury,  pronounces 
judgment  in  court,  upon  entry  of  the  judgment 
the  proceedings  are  complete,  and  the  judgment 
takes  effect  as  of  the  date  on  which  it  was  pro- 
nounced. JSoUby  y.  Hodgaon,  69  L.  J.,  Q.  B.  46  ; 
24  Q.  B.  D.  103  ;  62  L.  T.  146  ;  38  W.  R.  68— C.  A. 

The  time  at  which  an  order  is  made  is  that  of 
the  order  being  pronounced  and  of  its  date,  and 
not  of  its  being  drawn  up.  Hoohey,  Ex  parte, 
4  De  G.  F.  A:  J.  466. 

Generally  speaking,  an  order  takes  effect 
from  the  time  it  is  made.  Jonee  t.  Boberts, 
M'CleL  &  Y.  567. 

The  order  for  confirming  absolutely  a  master*8 
report  as  to  a  purchase,  when  served,  operates 
from  the  day  on  which  it  was  pronounced. 
Aberdeen  t.  WiUkin,  6  Sim.  146. 

Older  for  dismissal  does  not  take  effect  till 
drawn  up,  and  then  it  acts  retrospectively  from 
time  of  making  it.  VerUutder  y.  Cbdd,  I  Sim.  &  S. 
94. 

Kinutef  yaried.^ — If,  on  the  close  of  the  argu- 
ment, at  the  hearing  of  a  cause,  minutes  of  the 
decree  are  delivered,  which  are  afterwards  varied 
by  any  subsequent  judgment,  the  decree  may  be 
dated  at  the  date  of  the  original  minutes,  but  if 
the  judgment  is  postponed,  it  should  bear  date  at 
the  time  when  it  is  pronounced.  Mt,-6en,  v. 
Stamford  (Earl),  12  L.  J.,  Ch.  297. 

Orders  in  Chainbers.] — Orders  in  chambers 
should  be  dated  of  the  day  on  which  they  are 
finally  made,  and  should  not  be  antedated,  nor 
contain  recitals  of  affidavits  dated  after  the  date 
of  the  order.  Ashley  y.  Taylor,  48  L.  J.,  Ch. 
406  ;  10  Oh.  D.  768  ;  39  L.  T.  573  ;  27  W.  R.  228. 

On  what  Bay  may  be  Signed.] — ^A  judgment 
cannot  be  signed  on  a  dies  non  juridicus.  Har- 
rison y.  Smith,  9  B.  &  0.  243 ;  7  L.  J.  (0.8.)  B:.  B. 
171. 

But  it  may  be  signed  on  a  holiday.  Bennett 
▼.  Potter,  2  C.  &  J.  622 ;  1  L.  J.,  Ex.  258. 

Death  of  Party.] — Judgment  having  been 
eigned  and  execution  issued  on  the  day  on  which 


the  defendant  died : — Held,  that  the  judgment 
and  execution  were  regular.  Wright  v.  MUls, 
4  H.  &  N.  488  ;  28  L.  J.,  Ex.  223 ;  5  Jur.  (N.S.) 
771 ;  7  W.  R.  498. 

Judicial  proceedings  are  to  be  considered  as 
taking  place  at  the  earliest  period  of  the  day  on 
which  they  are  done ;  therefore  where  a  judg- 
ment was  signed  at  the  opening  of  the  office  at 
its  usual  hour,  eleven  a.m.,  and  the  defendant 
died  at  half -past  nine  a.m.,  on  the  same  morn- 
ing : — Held,  that  the  judgment  was  regular,  lb. 

The  mere  entry  of  judgment  is  sufficient 
within  8. 139  of  16  &  16  Yict.  c.  76,  and  it  is  not 
necessary  to  perfect  the  judgment  by  taxation 
of  costs.  Frewen  v.  Lethbridge,  4  H.  &  N.  418  ; 
28  L.  J.,  Ex.  243  ;  7  W.  R.  442. 

The  death  of  an  infant  plaintiff  in  an  action 
for  negligence  between  the  verdict  and  the 
signing  of  judgment  is  no  ground  for  a  stay  of 
proceedings  if  judgment  has  been  signed  within 
the  time  specified  in  the  Common  Law  Procedure 
Act,  1862.  Kramer  v.  Waymarh,  4  H.  &  0.  427  ; 
36  L.  J.,  Ex.  148  ;  L.  R.  1  Ex.  241 ;  12  Jur.  (N.S.) 
396  ;  14  L.  T.  368  ;  14  W.  R.  659, 

The  17  Car.  2,  c.  8,  s.  1,  which  requires  a 
judgment  to  be  entered  up  two  terms  after 
verdict,  gives  an  executor  two  terms  during 
which  it  is  practicable  to  enter  judgment. 
Meathoote  v.  Wing,  11  Ex.  366  ;  3  0.  L.  R.  1110 ; 
26  L.  J.,  Ex.  23. 

The  verdict  referred  to  in  the  statute  is  the 
complete  verdict  on  which  judgment  may  be 
signed.    lb. 

Therefore  where,  at  the  spring  assizes  in  1864, 
a  verdict  was  taken  by  the  plaintiff,  subject  to  a 
reference,  and  in  Easter  vacation,  before  award, 
he  died,  and  on  the  last  day  in  Michaelmas  term 
the  arbitrator  made  his  award,  directing  the 
verdict  ent^ed  for  the  pUintiff  to  stand : — 
Held,  that  a  rule  obtained  in  Easter  term,  1865, 
to  enter  judgment  as  of  Easter  term,  1854,  nunc 
pro  tunc,  was  in  time.    lb, 

A  judgment  for  a  defendant  is  valid,  although 
not  entered  up  within  two  terms  after  the  death 
of  the  defendant,  the  verdict  having  been  given 
during  her  life,  and  the  delay  occasioned  by  a 
motion  touching  an  award.  Brydges  v.  Smyth, 
8  Ring.  29 ;  1  M.  &  Scott,  93. 

See  supra,  Pabties  (Change  of,  &c.),  coL  73, 
etseq. 

Ante-dating  —  Entering  nnno  pro  tunc.] — 
Where  an  oi^er  had  been  drawn  up,  but  never 
passed  and  entered,  the  court  allowed  the  order 
to  be  redrawn  up,  passed  and  entered  nunc  pro 
tunc.    Jones,  In  re,  BuUis  v.  Jones,  39  W.  B.  619. 

Decree  pronounced  twenty-three  years  ago 
having  been  lost,  ordered,  on  motion,  to  be 
redrawn  according  to  the  minutes  and  entered 
nunc  pro  tunc.  iMwrenoe  y.  Richmond,  1  Jac. 
&  Walk.  241. 

An  order  of  the  court  was  directed  to  be 
marked  nunc  pro  tunc  with  the  day  of  the 
month  and  year  in  which  it  was  left  to  be 
entered.  Buske  y.  Beetham,  9  L.  J.,  Oh.  64  ; 
4  Jur.  699. 

The  court  will  direct  a  decree  to  be  made  up 
from  the  registrar's  notes,  and  entered  nunc  pro 
tunc,  on  the  application  of  a  third  person. 
Stoney  v.  Saunders,  Hay.  &  J.  841. 

The  court  refused  to  order  a  decree  to  be 
drawn  up  nunc  pro  tunc,  after  a  long  lapse  of 
time.  WUhy  y.  NoHon,  4  Y.  &  ColL  266 ;  5 
Jur.  601. 

Order  on  peremptory  undertaking  to  speed 
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the  cause  entered  nunc  pro  tunc  of  course  on 
motion,  without  notice,  about  two  years  after- 
wards.   Dixon  y.  Shum^  18  Ves.  520. 

A  previous  order  of  the  vice-chancellor,  which 
had  been  omitted  to  be  drawn  up,  ordered  to  be 
entered  nunc  pro  tunc,  if  the  vice-cbancellor 
should  think  fit.  LetoU^  Ex  partey  3  Deac.  &  C. 
198. 

To  get  leave  to  enter  judgment  as  of  a  former 
date,  nunc  pro  tunc,  it  must  be  shewn  that  the 
court  could  at  that  former  date,  have  ordered 
sach  a  judgment  to  be  entered.  O^Riordan  v. 
WaUh,  Ir.  R.  8  C.  L.  168. 

Judgment  nunc  pro  tunc  cannot  be  entered 
unless  the  delay  is  the  act  of  the  court.  FUh- 
mangers^  Co.  v.  Bohertson,  4  D.  &  L.  656  ;  8  C.  B. 
970  ;  16  L.  J.,  C.  P.  118. 

The  entry  of  judgment  nunc  pro  tunc  is  not  a 
matter  of  right  nor  of  settled  practice,  but  may 
be  refused  or  granted  by  the  court  at  its  dis- 
cretion. Hemming  v.  Battikelor,  44  L.  J.,  Ex. 
54  ;  L.  R.  10  Ex.  64  ;  38  L.  T.  16 ;  23  W.  R.  398. 


Death  of  Party.] — ^When  a  nonsuit  was 

l^^l  A  *         M  •*!_  A  M  A* 


directed  at  the  trial  with  a  stay  of  execution, 
and  the  plaintiff  died  before  the  stay  of  execution 
had  run  out,  the  court  refused  to  allow  judgment 
nunc  pro  tunc  to  be  entered  for  the  purpose  of 
the  defendant  obtaining  his  costs,  on  the  ground 
that  the  nonsuit  was  provisional,  and  no  decisive 
judgment  had  been  cfiven  in  the  defendant's 
favour  before  the  plaintiff's  death.    Ih, 

A  summons  taken  out  by  the  plaintiff  was  not 
reached  on  the  day  when  it  was  returnable  and 
was  adjourned ;  the  plaintiff  died  before  the  day 
to  which  it  was  adjourned  : — Held,  that  no  order 
such  as  might  have  been  made  on  the  summons 
could  now  be  made.  Turner  v.  L.  Jt  A  W.  Ry. 
(L.  R.  17  Eq.  561)  distinguished.  Willu,  In  re, 
Child  V.  Bulmer,  60  L.  J.,  Ch.  696  ;  [1891]  3  Ch. 
59  ;  65  L.  T.  184  ;  40  W.  R.  13. 

The  death  of  a  sole  plaintiff,  after  argument  and 
before  judgment,  does  not  prevent  the  delivery 
thereof,  and  it  will  be  entered  nunc  pro  tunc,  as 
of  the  date  when  the  arguments  were  concluded. 
Turner  v.  L.  4'  S.  W.  Ry.,  43  L.  J.,  Ch.  430 ; 
L.  R.  17  Eq.  661. 

In  an  action  in  which  there  were  issues  of  fact 
and  of  law,  after  verdict  for  the  plaintiff  on  the 
former,  and  a  rule  for  a  new  trial  which  was  dis- 
charged, the  plaintiff  in  the  same  term  in  which 
the  rule  was  discharged,  set  down  the  issues  in 
law  for  argument,  but  died  before  they  were 
reached  ;  judgment  upon  them  was  subsequently 
given  for  the  plaintiff.  In  one  of  several  actions 
consolidated  with  that  action,  the  court  ordered 
judgment  to  be  entered  up  as  of  the  term  in 
which  the  case  was  set  down  in  the  special  paper 
for  argument.  MUeg  v.  Williams,  9  Q.  B.  47  ; 
16  L.  J.,  Q.  B.  56  ;  11  Jur.  36. 

The  judgment  of  the  court  relates  to  the  time 
of  hearing  the  argument,  and  may  be  entered 
nunc  pro  tunc,  against  one  of  several  defendants, 
as  well  as  against  a  sole  defendant,  when  death 
takes  place  after  verdict  and  before  judgment. 
Harrison  v.  Heathom,  1  D.  &  L.  529 ;  6  Scott 
(N.B.)  794. 

A  plaintiff  applied  to  sign  judgment  on  the 
3rd  January  (when  the  time  for  pleading  expired), 
but  upon  the  officer  suggesting  that  there  was 
a  doubt  whether  those  three  days  were  to  be 
reckoned  in  the  time  for  pleading,  he  forbore  to 
sign  judgment.  On  the  same  day  the  defendant 
died.  The  court  refused  to  allow  the  plaintiff  to 
sign  judgment  nunc  pro  tunc.    WilJtes  v.  PerJt-s, 


5  Man.  &  Q.  376 ;  6  Soott  (H.B.)  42 ;  12  L.  J.,. 
C.  P.  145  ;  7  Jur.  68. 

A  cause  in  which  a  verdict  was  entered  for  the 
plaintiff  was  referred  at  the  spring  assizes,  1851. 
The  arbitrator  made  his  award,  directing  a  verdict 
to  be  entered  for  the  plaintiff  in  Trinity  term  fol- 
lowing. The  plaintiff  died  on  the  2nd  November 
following ;  on  the  3rd  December  the  will  was- 
taken  to  the  proper  office  to  be  proved,  in  order 
to  enable  the  executrix  to  sign  judgment ;  but 
in  consequence  of  a  caveat  having  l^en  entered 
by  the  defendant,  probate  was  not  obtained  till 
the  6th  May,  1852.  In  Trinity  term,  1852,  th& 
executrix  moved  for  leave  to  enter  up  judgment 
as  of  Michaelmas  term,  1851 : — Held,  that  inas- 
much as  the  delay  was  not  attributable  to  any 
act  of  the  court,  the  court  had  no  authority  to- 
grant  the  application.  Freeman  v.  Tranch,  12 
C.  B.  406  ;  21  L.  J.,  C.  P.  214  ;  16  Jur.  1141. 

A  defendant  obtained  a  verdict  in  December, 
1 829.  In  the  f  oUowing  term  the  plaintiff  obtained 
a  rule  nisi  for  a  new  trial,  which  rule  the  court 
afterwards  directed  to  be  suspended,  to  await  the- 
issue  of  another  cause  which  involved  the  same- 
point.  The  defendant  died  in  November,  1830. 
The  court,  after  a  lapse  of  two  years  and  a  half 
from  the  date  of  the  verdict,  allowed  the  judg- 
ment to  be  entered  up  nunc  pro  tunc.  Key  v. 
Ooodunn,  4  M.  &  Scott,  620. 

A  verdict  was  fouud  for  the  plaintiff  at  the- 
sittings  after  Trinity  terra,  1857.  In  Michaelmas 
term  a  rule  nisi  was  obtained  to  enter  a  verdict 
for  the  defendant ;  this  rule  was  made  absolute- 
to  enter  a  nonsuit  in  Hilary  term,  1858.  The 
plaintiff  having  died  on  the  14th  of  December^ 
1857,  the  court  aUowed  judgment  to  be  entered, 
nunc  pro  tunc,  as  of  Michaelmas  term.  JMoor  v. 
Roberts,  3  C.  B.  (N.8.)  844  ;  27  L.  J,,  C.  P.  161  ; 
4  Jur.  (N.S.)  241  ;  6  W.  R.  297. 

No  will  of  the  deceased  having  been  proved, 
nor  any  letters  of  administration  granted,  the- 
rule  was  drawn  up  calling  upon  the  legal  repre- 
sentatives (if  any)  upon  notice  of  the  rule  to  be- 
given  to  them  or  to  the  attorney  in  the  cause  of 
the  late  plaintiff.    Ih. 

A  plaintiff  died  after  verdict  and  before  judg- 
ment, a  rule  to  set  aside  the  verdict  being  pending- 
at  the  time  of  Ids  death.  After  that  rule  had  been 
discharged,  the  court  allowed  judgment  to  he 
entered  nunc  pro  tunc.  Seymour  v.  Greentoood, 
30  L.  J.,  Ex.  189. 

Where  by  the  terms  of  an  order,  made  by 
consent,  a  plaintiff  is  to  be  at  liberty  to  sign 
judgment  for  debt  and  costs  on  a  particular  day, 
but  before  that  day  the  defendant  dies,  the  court 
will  not  permit  the  plaintiff  to  enter  judgment 
nunc  pro  tunc,  as  of  the  day  when  the  consent 
was  given.  Wilkins  v.  Canty,  1  D.  (N.S.)  855  ; 
11  L.  J.,  Q.  B.  191;  6  Jur.  807. 

See  also  supra,  Pabties  (CHANGE  OF,  &c)^ 
col.  73  et  seq. 

Postdating  Judgment.^ — Where,  after  an  order 
had  been  made  in  an  action  for  the  partition  and 
sale  of  certain  property,  in  which  it  was  referred 
to  as  "  firstly,  &c.,  described  in  the  said  statement 
of  claim,"  it  was  discovered  that  the  property  was- 
there  misdescribed,  leave  was  given  to  amend 
the  statement  of  claim,  and  the  order  was  ordered 
to  be  postdated  as  of  a  day  after  the  amendment 
had  been  made.  Winhlcy  v.  Winkley,  44  L.  T. 
572  ;  29  W.  R.  628. 

ProspeetiTe  Order.] — When  a  person,  entitled 
to  a  vested  interest  in  trust  funds  in  court,  to  be 
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{>aid  at  twenty-one,  would  attain  that  age  in  the 
ong  Tacation,  a  prospective  order  was  made  for 
the  payment  out  of  the  fund  to  her  at  such  date. 
JP^mV  Ettate,  In  re,  42  L.  J.,  Ch.  880  ;  21  W.  B. 
865. 


/.  INBOLHISNT. 

See  WW  B.  S.  0.,  1883,  Old.  LXI.  r.  8. 

What  Beereei  or  Orderi.] — An  order  on  motion 
dismissing  a  bill  for  want  of  prosecution  may 
properly  be  inrolled,  and  is  properly  entitled  in 
the  cause  as  it  stood  at  the  date  of  the  order  on 
the  record,  although,  in  fact,  some  of  the  parties 
named  in  the  title  may  be  then  dead,  and  the 
suit  may  haye  been  reyived  between  the  date  of 
the  order  inrolled  and  the  inrolment.  Willlame 
V.  Page,  1  De  O.  &  J.  561  ;  26  L.  J.,  Ch.  813 ; 
5  W.  B.  854. 

On  a  petition  of  course  the  registrar  made  an 
order  directing  inrolment  in  the  chancery  divi- 
sion of  a  decree  of  the  Court  of  Session  in  Edin- 
burgh, sequestrating  the  estate  of  the  company, 
appointing  a  judicial  factor,  and  ordering  delivery 
of  the  books  of  the  company  : — Held,  that  there 
was  no  authority,  either  by  statute  or  custom,  for 
making  such  an  order,  and  that  the  inrolment 
must  be  vacated.  Dundee  Suburban  Ry.y  In  re, 
58  L.  J.,  Ch.  5  ;  59  L.  T.  720  ;  37  W.  B.  50. 

There  is  no  rule  preventing  the  inrolment  of  a 
decree  which,  among  other  things,  directs  the 
taking  of  accounts.  Parker  v.  Douming,  1 
Myl.  &  E.  634  ;  Coop,  t  Brough.  148. 

An  order  refusing  a  motion  for  a  new  trial  of 
an  issue,  devisavit  vel  non,  may  be  inrolled  at 
the  application  of  either  party.  McGregor  v. 
Topluim,  4  Hare,  162. 

Inrolment  of  a  decree  of  the  commissioners 
under  the  12  &  13  Vict.  c.  77.  Irieh  Incumbered 
JSttatei  Act,  In  re,  2  W.  B.  281. 

Amendment  of.] — The  court  directed  a  sum  of 
money  to  which,  by  a  previous  decree,  the  court 
had  in  error  declared  that  the  attorney-general 
was  entitled,  to  be  paid  to  the  party  really 
entitled,  notwithstanding  the  inrolment  of  the 
former  decree.    Fox  v.  Cliarlton,  6  N.  B.  352. 

A  clerical  error  in  the  inrolment  of  a  decree 
corrected  by  the  Master  of  the  Bolls.  Att,-  Oen.  v. 
ffreenJiill,  34  Beav.  174. 

To  what  Court.] — The  proper  court  for  apply- 
ing for  an  order  for  the  inrolment  of  a  decree  is 
the  court  of  the  Lord  Chancellor.  Patch  v.  Ward, 
28  L.  T.  260. 

XfliMt  of-~Appeal.1 — Under  the  Judicature 
Act,  the  inrolment  of  a  decree  has  no  effect  in 
preventing  an  appeal .  Ilaetie  v.  Ha*tie,  2  Ch.  D. 
304  ;  34  L.  T.  747  ;  24  W.  B.  564— C.  A. 

Timd  for.] — ^Time  allowed  for  inrolling  a  decree 
or  order  is  six  calendar  months  from  the  date 
thereof.  Man  v.  Richette,  1  Ph.  530  ;  14  L.  J., 
Ch.  255  ;  9  Jur.  548. 

In  July,  1873,  a  decree  declaring  W.  entitled 
to  large  estates  was  affirmed  by  the  lords  justices. 
In  February,  1877,  the  unsuccessful  party  applied 
for  leave  to  enrol  the  decree,  that  he  might 
appeal  to  the  house  of  lords.  In  the  meantime 
W.,  believing  himself  undisputed  owner  of  the 
estates,  had,  in  October,  1876,  accepted  a  peerage  : 
— Held,  that  a  party  who  applies  within  five 
yean  is  entitled  to  inrolment  as  a  matter  of 


right,  unless  the  conduct  of  the  applicant  has 
been  such  as  to  make  it  unreasonable  that  he 
should  be  allowed  to  inrol ;  that  his  merely 
doing  nothing  raised  no  case  against  him ;  and 
thab  his  rights  could  not  be  affected  by  the  mere 
fact  that  the  opposite  party  had  altered  his 
position  on  the  faith  oi  beinfr  owner  of  the 
estates.  Cone  v.  De  La  Warr  (EarV),  5  Ch.  D. 
666  ;  37  L.  T.  109— C.  A. 

A  plaintiff  within  one  month  of  the  end  of  the 
five  years  after  a  decree  had  been  made,  applied 
to  have  it  inrolled  and  obtained  an  order 
accordingly.  After  the  expimtion  of  the  five 
years,  he  discovered  that  one  of  the  defendants 
was  dead,  and  having  then  revived  the  suit,  he 
applied  to  have  the  decree  inrolled.  'The  applica- 
tion was  refused.  Patch  v.  Ward,  43  £.  J.. 
Ch.  486  ;  L.  B.  9  Ch.  269  ;  30  L.  T.  152  ;  22 
W.  B.  458. 

An  inquiry  as  to  damages  having  been  directed 
on  a  claim  under  a  winding-up,  the  official 
liquidator  applied  to  have  it  conducted  in  court 
and  before  a  jury.  This  application  was  dis- 
missed on  the  nth  of  December,  1873.  The 
official  liquidator  gave  notice  of  appeal  to  the 
house  of  lords,  but  not  until  after  the  period  of 
three  weeks  from  the  dismissal  had  expired. 
After  the  damages  had  been  assessed  in  chambers 
the  official  liquidator,  on  the  9th  of  February, 
1875,  obtained  ex  parte  a  conditional  order  for 
leave  to  enrol  the  order  of  the  11th  of  December^ 
1873,  but  on  hearing  the  other  side  this  condi- 
tional order  was  discharged  : — Held,  that  liberty 
to  inrol  the  order  of  Dumber,  1873,  ought  not 
to  be  granted.  Lafitte  4*  Co-^  I^  Te,  L.  B.  10 
Ch.  516. 


Xnlargement   of.] — A    person    against 


whom  a  decree  was  made  oy  the  Court  of  Appeal 
was  at  the  date  of  the  decree  residing  out  of  thu 
jurisdiction,  and  suffering  from  softening  of  the 
brain,  of  which  disease  he  died,  nearly  three 
years  after  date  of  the  decree  : — Held,  that  these 
were  not  such  peculiar  circumstances  as  to 
render  it  just  and  expedient  to  enlarge  the  time 
for  inrolment  of  the  decree  under  the  General 
Order  XXIII.  r.  28.  Hooper  ▼.  Gumm,  26  L.  T. 
537. 

In  a  suit  where  the  defendant  had  died  after 
the  conditional  inrolment  of  the  decree,  but 
before  it  had  been  made  absolute,  the  court,  on 
the  application  of  the  executors  of  the  defendant's 
will,  enlarged  the  time  for  shewing  cause  against 
the  inrolment  of  the  deci-ee.  Patch  ▼•  Ward, 
21  W.  B.  244. 

Vaoating  Inrolment— By  whom  Applioction. 
made.] — The  inrolment  of  a  decree  ordered  to  be 
vacated  upon  the  application  of  a  person  not  a 
party  to  the  cause.  Bruff  v.  OobbM,  41  L.  J., 
Ch.  402  ;  L.  B.  7  Ch.  217  ;  26  L.  T.  223  ;  20 
W.  B.  284.  ■ 

A  fund  was  held  in  trust  for  a  class  of  persons. 
B„  who  claimed  to  be  a  member  of  the  class, 
obtained  a  decree  against  the  trustees  for  the 
distribution  of  the  fund.  In  this  decree  was 
inserted  a  declaration  to  the  effect  that  B.  was 
entitled  to  participate  in  the  fund,  and  inquiries 
were  directed  as  to  what  other  persons  were 
entitled.  A.,  who  was  not  a  party  to  the  suit, 
put  in  a  claim  to  be  a  member  of  the  class,  and 
therefore  entitled  to  participate  in  the  fund  ;  he 
also  claimed  the  whole  of  the  fund  in  case  m 
other  person  should  establish  his  membership 
of  the  class.    Being  desirons  of  disputing  the 
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title  of  the  plaintiff  he  presented  a  petition  of 
rehearing,  in  order  to  striKO  oat  of  the  decree  the 
•declaration  aa  to  ;the  plaintiff's  title.  This  peti- 
tion conld  not  be  heard  in  consequence  of  the 
•decree  having  been  inroUed.  He  therefore 
moved  to  vacate  the  inrolment : — Held,  that  he 
was  entitled  to  have  the  inrolment  vacated,  the 
•costs  of  the  application  being  ordered  to  be  dealt 
with  by  the  judge  on  the  rehearing.    lb, 

By  what  Oonrt.] — ^When  a  decree  of  the 

Oourt  of  Chancery  has  been  enrolled,  the  Gonrt 
of  Appeal  has  no  jurisdiction  to  order  the  inrol- 
ment to  be  vacated.  Such  an  order  can  now  be 
made  by  the  Lord  Chancellor  only.  Allan  v. 
UTtUed  Kingdom  Electric  Telegraph  Co,,  24 
AV.  B*  898 — C  A. 


When  Heoeisary.  ] — ^Where  in  a  creditors* 


suit  for  administration  of  the  estate  of  T.  a 
•decree  was  made  in  the  presence  of  A.  declaring 
that  certain  property  belonged  to  T.  beneficially, 
and  the  decree  was  inrolled,  such  inrolment  does 
not  render  it  incumbent  on  A.  to  file  a  bill  of 
review  and  get  the  inrolment  vacated  before 
instituting  a  suit  to  set  aside  the  sale  by  which 
T.  purported  to  have  become  the  beneficial  owner 
of  the  property.  Widgery  v.  Tepper,  47  L.  J., 
Ch.  650 ;  7  Ch.  D.  428 ;  38  L.  T.  434 ;  26  W.  R. 
546— C.  A. 

That  an  inroUed  decree  in  a  former  suit  may 
be  a  bar  to  the  relief  sought  by  a  second  suit,  the 
objects  and  purposes  of  the  two  suits  must  be 
identical,  ana  in  that  case,  before  the  court  has 
jurisdiction  over  the  second  suit,  the  inrolment 
of  the  decree  must  be  vacated ;  but  where  the 
objects  are  not  the  same  there  is  no  such 
necessity.  S,  C,  46  L.  J.,  Ch.  708 ;  26  W.  R. 
726. 

In  what  CasM.]— A  plaintiff  was  a  day 

too  late  in  proceeding  on  a  caveat  against  the 
inrolment  of  an  adverse  decree  in  consequence 
of  a  petition  of  appeal  presented  by  him  on  the 
last  day  not  bein^  then  answered,  owing  to  the 
absence  from  office  of  the  Lord  Chancellor's 
principal  secretary,  and  the  defendant  inrolled 
the  decree.  On  the  plaintiff's  application  the 
inrolment  was  vacatea,  but  he  was  required  to 

Eay  all  the  costs.  Blwohma^^  v.  Cornish^  42 
..  J.,  Ch.  576  ;  29  L.  T.  85  ;  21  W.  R.  741. 
The  twenty-eight  days  within  which,  by  Con- 
solidated Order  XXIII.  r.  27,  the  party  who  has 
entered  a  caveat  must  proceed  after  a  docket  for 
inrolment  has  been  left,  is  not  to  be  extended, 
because,  according  to  the  practice  of  the  office, 
he  only  receives  notice  of  the  docket  being  left 
next  day.    Ih. 

Notice  of  appeal  motion  was  served  without 
any  signature,  though  the  name  of  the  solicitors 
serving  it  appeared  on  the  back.  After  some 
days  the  solicitor  of  the  api)ellant,  having  dis- 
covered the  omission,  asked  the  solicitor  of  the 
respondent  to  allow  the  error  to  be  corrected. 
The  respondent's  solicitor  refused  this,  and  stated 
that  every  technical  advantage  would  be  taken. 
The  appeal  motion  was  set  down,  and  the  respon- 
dent's solicitor  informed  of  it,  but  no  notice  of 
its  being  set  down  was  regularly  served.  The 
respondent's  solicitor,  at  the  earliest  possible 
moment,  inrolled  the  order  appealed  trom  : — 
Held,  that  as  distinct  notice  that  no  technicality 
would  be  waiv^  had  been  given,  the  respondent 
was  entitled  to  avail  himself  of  the  irregtilarity 
in  the  notice  of  motion  and  maintain  the  inrol- 


ment, though  there  had  been  a  correspondence 
which,  standing  alone,  might  have  led  the  court 
to  vacate  it.  Limehinise  Work*  Co.^  In  re,  43 
L.  J.,  Ch.  483  J  L.  R,  9  Ch.  266 ;  80  L.  T.  4  ; 
22  W.  R.  288. 

g,  Dbclasatoby  Obdebs. 

Powers  of  Court — Jndicature  Aet.] — ^Under 
Ord.  XXV.  r.  6,  the  oourt  has  now  jurisdiction 
to  make  a  declaratory  order,  though  no  conse- 
quential relief  is  claimed  ;  but  such  jurisdiction 
will  be  exercised  with  great  caution.  A%uten  v. 
Colling,  54  L.  T.  903. 

In  cases  where  a  person  trespasses  on  another's 
land,  having  done  so  frequently  in  the  past,  and 
having  expressed  an  intention  to  do  so  in  the 
future,  the  court  has  power  under  Ord.  XXY. 
r.  5,  to  make  a  declaration  that  such  a  person  is 
a  trespasser.  Harriton  v.  Rutland  (Duke),  62 
L.  J.,  Q.  B.  117  ;  [1898]  1  Q.  B.  142  ;  4  R.  165  ; 
68  L.  T.  35  ;  41  W.  R.  322— C.  A. 

An  association  of  shipowners  and  others  formed 
for  the  protection  of  the  shipping  trade,  but  not 
carrying  on  such  trade  or  owning  goods  in  its 
corporalo  capacity,  together  with  a  firm  of  ship- 
owners, brought  an  action  against  a  dock  com- 
pany for  an  injunction  to  restrain  them  from 
imposing  certain  regulations  and  charges,  as 
being  ultra  vires,  and  for  a  declaration  that  they 
were  invalid  until  confirmed  as  required  by 
statute  : — Held,  that  the  plaintiff  firm  were  not 
entitled  to  an  injunction  without  proof  of  special 
damage  accruing  to  themselves,  but  that  under 
the  circumstances  they  were  entitled  to  a  declara- 
tory judgment  imder  Ord.  XXV.  r.  6.  London 
AsMciation  of  Shipoumers  v.  London  and  India 
Docks  Joint  CbmmUtee,  62  L.  J.,  Ch.  294  ;  [1892] 
3  Ch.  242 ;  2  R.  23  ;  67  L.  T.  238  ;  7  Asp.  M.  C. 
195— C.  A. 

The  court  declines  to  express  an  abstract 
opinion  on  a  point  of  law  on  the  construction 
of  a  will  when  immediate  relief  is  not  given. 
Samptnn  v.  Holman,  46  L.  J.,  Ch.  248  ;  6  Oh.  D. 
183  ;  86  L.  T.  287 ;  25  W.  R.  459. 

Where  a  special  case  for  the  opinion  of  the 
court  is  stated  in  an  action  pursuant  to  Ord. 
XXXIV.  r.  1  (1875),  and  the  answers  to  the 
special  case  in  fact  dispose  of  the  action,  the 
proper  course  is  to  take  the  answers,  in  the  shape 
of  a  judgment  making  declarations  to  the  effect 
of  the  answers,  the  action  being,  if  necessary, 
set  downpro  form&  for  trial  on  motion  for  judg- 
ment. Harrison  v.  Cornwall  Minerals  Ry.,  49 
L.  J.,  Oh.  834 ;  16  Ch.  D.  66 ;  43  L.  T.  496 ;  29 
W.  R.  258. 

Before  16  ft  16  Viet.  o.  86.]— A  oourt  of 

equity  will  not  make  a  declaration  of  right, 
except  as  incidental  to  relief  given,  semble. 
Elliotson  V.  Xnowles,  11  L.  J.,  Ch.  899  ;  6  Jur. 
549. 

The  court  will  not,  in  a  suit  to  carry  the  trusts 
of  a  will  into  execution,  merely  declare  the 
rights  of  the  parties,  and  then  leave  them  to 
act  on  that  declaration  out  of  court.  Brown  v. 
Martyn,  2  Jo.  k  Lat.  833. 

A  court  of  equity  will  declare  and  give  effect 
to  a  forfeiture,  where  such  forfeiture  is  incidental 
to  the  administration  of  a  trust.  Duncombe  v. 
Lepy,  5  Hare,  232  ;  11  Jur.  262. 

Pursuant  to  an  order  of  reference  in  a  minor 
matter  to  report  the  nature  and  amount  of  the 
fortune  of  the  minor,  the  master  reported  accord- 
ing to  his  construction  of  a  vriil;   the  court 
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refused  to  make  a  declaration  of  the  rights  of  the 
parties  claiming  under  the  will,  or  to  confirm 
the  report.     Cbrlten^  In  re^  3  Jo.  &  Lat.  377. 

Semble,  if  the  devisees  of  real  estates  directed 
to  be  sold  in  a  creditors*  suit,  being  lunatic,  are 
not  trustees  for  the  plaintiff  by  the  effect  of  the 
decree,  the  court  cannot  make  them  such  trustees 
by  any  declaration  to  that  effect;  and  if  the 
devisees  are  such  trustees  by  the  effect  of  the 
decree,  an  express  declaration  thereof,  if  neces- 
sary, should  be  made  by  decree,  and  cannot 
properly  be  made  upon  petition.  Jackson  v. 
MUfield,  6  Hare,  538.       ' 

Though  a  person  uniting  in  himself  several 
characters,  having  distinct  conflicting  rights  in 
the  subject  of  a  suit,  may  maintain  a  suit  as  sole 
plaintiff,  the  court  will  not,  in  a  suit  so  oonsti- 
tuted,  decide  on  the  conflicting  rights  vested  in 
,  the  plaintiff,  but  by  the  decree  will  make  pro- 
Tision  for  the  protection  of  the  defendants  from 
any  prejudice  which  may  arise  from  the  peculiar 
constitution  of  the  suit.  Blease  v.  Burgh,  2 
Beav.  221  ;  9  L.  J.,  Ch.  226. 

By  this  answer,  a  defendant  insisted  that  a 
former  tenant  in  tail  had  paid  off  certain  legacies, 
which  he  alleged  were  charges  on  the  real  estate 
out  of  the  specified  fund,  and  that  the  sums  so 
paid  off  were  still  charges  on  the  real  estate.  By 
the  interlocutory  decree  it  was  referred  to  the 
master,  to  take  an  account  of  the  sums  advanced 
on  foot  of  the  specified  fund,  in  exoneration  of 
the  lands,  and  whatever  should  appear  to  be  so 
advanced  was  thereby  declared  to  be  a  charge 
on  the  lands : — Held,  that  this  amounted  to  a 
declaration,  that  the  legacies  were  a  charge  on 
the  lands.  Xelly  v.  Lennon,  1  Jo.  4c  Lat.  305  ;  7 
Ir.  £q.  B.  98. 

Bond  having  been  cancelled  by  obligor,  lands 
settled  according  to  bond  by  decree.  Arnold  v. 
Barrington,  Dick.  5. 

Vndfir  15  k  16  Viot.  e.  86.]— The  court 

wiU  not  express  an  opinion  on  a  point  judicially 
concluded  oy  orders  in  the  cause  which  have 
been  acted  on  for  many  years,  although  had  the 
matter  been  open  an  important  question  might 
have  arisen.     lA/teMay  v.  Harding,  21  Beav.  227. 

Declaratory  decree  that  it  is  fit  and  proper 
that  an  application  should  be  made  to  parliament 
to  extend  the  leasing  powers  affecting  a  settled 
estate.    SavU  v.  Bruce,  29  Beav.  657. 

Where  a  decree  directed  a  conveyance,  but 
did  in  form  declare  the  rights  of  the  parties : — 
Held,  that  this  was  defective.  Lambert  v.  Peyton, 
8  H.  L.  Gas.  2. 

Order  made  containing  a  declaration  of  English 
law  for  the  information  of  a  foreign  court. 
Hope  V.  Hope,  4  De  G.  M.  4c  G.  328 ;  23  L.  J., 
Ch.  682  ;  2  W.  R.  645. 

A  bill  is  not  sustainable  under  s.  50  of  the 
16  &  16  Vict.  c.  86,  for  a  mere  declaratory 
order,  when  the  plaintiff  is  not  entitled  to  con- 
sequential relief.  Rooke  v.  Kentvngton,  2  Kay  k  J. 
763  ;  26  L.  J.,  Oh.  796  ;  4  W.  B.  829. 

Where  some  of  the  parties  interested  in  the 
cxmstniction  of  a  purely  legal  devise  are  infants, 
the  court  cannot,  at  the  request  of  the  parties, 
make  a  declaratory  decree  as  to  their  rights  under 
such  devise.  Wehh  v.  Byng,  2  De  G.  M.  4c  G. 
683. 

By  a  decretal  order  made  in  March,  1862,  the 
rights  of  £.  and  0.  to  participate  in  a  fund  in 
GOtain  proportions  were  declared;  and  the  re- 
ceiver in  the  cause  was  ordered  to  pay  to  them 
such  shares.     The  chief  clerk  ascertained  the 


value  of  their  respective  shares,  and  owing  to  the 
absence  from  the  country  of  the  plain tifb,  the 
receiver  paid  over  the  moneys  due  to  them  to 
his  solicitors.  Several  suits  were  subsequently 
instituted,  disputing  their  rights  as  declfu^  by 
the  order  of  March,  and  the  solicitors  received 
notice  not  to  pay  the  moneys  in  their  hands  to 
£.  and  0.  Proceedings  having  been  commenced 
by  petition  on  either  side,  but  not  prosecuted, 
they,  by  their  solicitor,  without  applying  to  the 
solicitors  of  the  receiver,  caused  two  writs  of 
fi.  fa.  to  be  issued  against  the  receiver.  Those 
writs  were,  by  an  order  made  by  the  vacatioik 
judge,  set  aside  as  unlawful ;  but,  as  no  injunc- 
tion had  been  obtained,  the  judge  was  of  opinion 
that  the  receiver  was  not  at  liberty  to  withhold 
payment  of  the  sums  due  to  them,  which  pay- 
ment was  accordingly  made.  Afterwards  RomiUy , 
M.B.,  whilst  confirming  the  order  whereby  the 
writs  were  set  aside  as  irregular  and  illegal, 
went  on  to  direct  that  £.  and  0.,  and  their 
solicitor,  should  repay  into  court  to  a  separate 
fund,  to  be  called  *'the  Disputed  Fund/'  the 
sums  which  had  been  received  by  them  : — Held 
(reversing  this  order),  that  the  rights  of  E.  and  0. 
having  been  declared  by  the  order  of  March^ 
1862,  could  not  be  set  aside  by  subsequent  pro- 
ceedings of  less  value  or  quality,  and  that  uiey 
were  entitled  to  retain  the  sums  which  had  been 
so  paid  to  them,  miitehead  v.  Lynet,  Burrell, 
In  re,  12  L.  T.  332. 

The  court  has  no  jurisdiction  either  under 
8.  50  of  tJie  15  &  16  Vict.  c.  86,  or  otherwise,  to 
make  a  declaration  of  right,  unless  it  is  one  upon 
which  the  court  could  act,  if  required,  bv  granting 
consequential  relief.  BriHow  v.  Whitmor^  4 
Kay  &  J.  743 ;  1  Johns.  96  ;  7  W.  B.  150. 

Where  the  declaration  sought  is  not  of  that 
nature,  the  court  has  no  jurisdiction  to  entertain 
the  suit.    Ih. 

Where  a  decree  en*oneously  states  that  & 
married  woman  is  entitled  to  her  separate  use,, 
the  court  not  having  decided  what  her  interest 
was,  that  is  not  binding  as  a  declaration  of  right,, 
and  must  be  disregarded.  Moore  v.  Walter,  8 
L.  T.  448  ;  11  W.  B.  713. 

The  court  of  chancery  could  only  decide  legal 
questions  so  far  as  is  necessary  for  the  exercise  of 
its  own  jurisdiction,  and  therefore  would  not 
make  a  decree  declaratory  of  rights  under  a  l^gal 
instrument.  Att.-Gen,  v.  Boyle,  3  N.  B.  414;. 
10  Jur.  (N.B.)  309 ;  10  L.  T.  290 ;  12  W.  B. 
368. 

The  plaintiff,  on  the  faith  of  the  regulations  of 
the  colonial  office,  spent  money  in  a  colony,  so 
as  to  entitle  himself  to  large  grants  of  lazid : — 
Held,  on  demurrer  to  a  bill  filed  by  leave  of  the 
Lord  Ohancellor,  upon  a  petition  of  right  against 
the  attorney-general,  that  the  crown  had  entered 
into  a  contract  with  the  plaintiff  to  grant  the 
land,  and  that  the  court  was  empowered  to 
make  a  declaration  of  the  plaintiff^s  right  to 
specific  performance,  though  it  could  not  proceed 
to  a  mandatory  decree.  Lautour  v.  Att,'Gen,f. 
6  N.  B.  102,  231. 

To  save  expense,  the  court  declared  the  con- 
struction of  executory  marriage  articles,  instead 
of  directing  a  settlement  to  be  executed  in  con- 
formity therewith.  By  am  v.  By  am,  19  Beav* 
58  ;  24  L.  J.,  Oh.  209  ;  1  Jur.  (N.S.)  79  ;  3  W.  B. 
95. 

A.,  previously  to  the  marriage  of  his  daughter 
B.,  gave  to  the  trustee  of  her  settlement  a  bond, 
whereby  he  bound  himself  to  pay  an  annuity 
upon  trusts  for  the  benefit  of  B.  and  her  children. 
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A.  died,  leaving  C,  another  of  his  daughters,  his 
sole  devisee  and  executrix.  On  a  bill  filed  by  B. 
against  C. : — Held,  that  B.  was  entitled  to  a 
decree  declaring  that  she  had  a  lien  on  the 
testator's  real  estate  to  the  amount  of  the  value 
of  the  annuity,  but  that  B.  should  pay  the  costs 
of  all  parties  to  the  cause.  Nvrman  v.  Jbhiuon, 
6  Jur.  (N.8.)  905 ;  8  W.  R.  300. 

When  the  title  of  a  remainderman  is  clear, 
the  court  will,  at  his  instance,  compel  the 
remainderman  to  produce  the  title  deeds ;  but 
if  his  title  is  not  clear,  the  court  will  not, 
incidentally,  decide  in  favour  of  the  remainder- 
man's title  to  the  estate,  in  a  suit  merely  for 
the  production  of  the  title  deeds.  PemteU  v. 
DysaH  (Earl),  27  Beav.  542. 

The  mortgagee  of  A.  (an  alleged  remainder- 
man) instituted  a  suit  against  B.  (the  alleged 
tenant  for  life),  for  the  mere  production  of  the 
title  deeds.  B.  set  up  a  bond,  fide  objection  that 
A.*s  estate  had  become  forfeited,  and  also  that, 
by  the  terms  of  the  mortgage  deed,  the  estates 
were  not  comprised  therein.  The  assignees  of  A. 
(who  had  become  bankrupt),  though  interested 
in  the  latter  question,  were  not  parties  to  the 
suit.  The  court  declined  adjudicating,  inciden- 
tally, on  the  plaintiffs  right,  and  dismissed  the 
bill,  with  costs.  Dams  v.  IhfMH  (Earl),  20 
Beav.  405 ;  24  L.  J.,  Ch.  381 ;  1  Jur.  (».8.)  743  ; 
3  Bq.  E.  599  ;  3  W.  R.  393. 

Wlien  the  interests  of  the  parties  to  a  special 
case  were  not  of  such  a  nature  as  to  give  the 
court  jurisdiction  to  decide  the  questions  asked 
in  the  case,  the  court  gave  permission  to  amend 
the  case  by  introducing  a  question  as  to  the 
right  of  the  plaintiffs  to  commit  waste  in  order 
to  give  the  court  jurisdiction.  Forsbrook  v. 
Faribrook,  L.  E.  3  Ch.  93  ;  16  W.  E.  290. 

Tiotitioui  Suit!  to  Decide  QuestionB.]— The 

court  will  entertain  a  suit  to  declare  the  rights  of 
•children  of  a  marriage  to  a  fund  settled  by  one 
of  their  parents,  though  the  fund  be  settled  with 
the  object  of  determining,  by  having  the  indi- 
viduals comprising  the  class  ascertained,  whether 
a  reputed  child  is  legitimate.  Ourrwy  v.  Crurney^ 
I  Hem.  &  M.  413  ;  2  N.  E.  106  ;  32  L.  J.,  Ch. 
456  ;  9  Jur.  (N.8.)  514;  8  L.  T.  380  ;  11  W.  R. 
659. 

In  December,  1859,  a  wife  eloped  from  her 
husband,  there  being  at  that  time  two  children 
of  the  marriage.  Proceedings  for  obtaining  a 
divorce  were  immediately  commenced  by  the 
husband ;  a  decree  nisi  was  pronounced  on  the 
13th  February,  1861,  and  made  absolute  on  the 
22nd  May,  1861.  On  the  4th  May,  1861,  the 
wife  was  delivered  of  a  full-grown  male  child. 
In  order  to  determine  the  status  of  this  child, 
the  husband,  in  January,  1862,  vested  2,000Z. 
reduced  annuities  in  trustees,  for  all  and  every 
the  children  then  living  of  his  marriage  with 
his  wife  ;  and  a  suit  was  instituted,  seeking 
that  the  rights  of  the  parties  interested 
under  this  settlement  might  be  declared, 
and  the  trusts  of  the  settlement  mig^t  be 
carried  out  under  the  direction  of  the  court : 
— Held,  that  although  the  real  object  of  the 
settlor  might  be,  and  probably  was,  to  obtain 
a  decision  from  the  court  that  this  child  was 
illegitimate,  and  although  the  decision  might 
affect  property  of  far  greater  value,  those 
circumstances  were  not  sufficient  to  warrant 
the  court  in  withholding  the  exercise  of  its 
.  ordinary  jurisdiction.    Ih. 

Semble,  the  court  wiU  not  so  act  in  the  case 


of  a  stranger  making  such  a  settlement  for  a 
parpoee  of  which  it  disapproves.    Ih, 

A  suit  being  merely  manu&ctured  for  the 
purpose  of  compelling  the  present  trial  in  an 
induect  way  of  an  important  question  affecting 
the  title  to  large  estates,  nam^y,  the  status  of 
legitimacy  or  illegitimacy  of  an  infant,  was 
not  maintainable.  Ctwkis  v.  Cooke^  4  De  G. 
J.  &  S.  704  ;  6  N.  R.  134  ;  34  L.  J.,  Oh.  459  ;  11 
Jur.  (N.B.)  633;  12  L.  T.  468;  13  W.  E. 
697. 

Where  a  settlement  was  made  to  raise  a 
question  of  a  child's  legitimacy  the  court 
declined  to  entertain  a  suit  for  its  execution 
when  the  father  and  mother  are  living,  and 
had  not  concurred  in  the  settlement  or  the 
suit,  and  where  the  guudian  of  the  child 
(an  infant)  disclaimed  at  the  bar.  Afum.,  2 
Hem.  6l  M.  124. 

Upon  a  special  case  to  obtain  a  decision 
whether  persons  not  in  esse  would  be  entitled, 
under  certain  circumstances  which  might  never 
arise,  to  a  share  in  property,  the  court  declined 
to  decide  the  question,  being  of  opinion  that  it 
would  be  injurious  to  the  parties  to  have  that 
decision  until  the  events  should  happen  which 
would  give  rise  to  the  question.  Bright  v. 
Tyndall,  4  Ch.  D.  189 ;  25  W.  E.  109. 

When  the  interest  of  the  parties  to  a  special 
case  is  not  of  such  a  nature  as  to  give  the  court 
jurisdiction  to  decide  the  question,  the  court 
will  not  feel  itself  bound  to  decide  upon  a 
fictitious  interest  created  for  the  express  purpose 
of  obtaining  a  decision.    Ih, 

On  a  special  case  raising  questions  of  legal 
limitations  at  the  instance  of  a  plaintiff  not  in 
possession,  the  court  declined  to  make  any  order 
or  to  entertain  any  fictitious  question  as  to  title 
deeds  or  accounts  in  order  to  found  jurisdiction. 
Pryte  v.  Prytte,  42  L.  J.,  Ch.,  253  ;  L.  E.  15  Eq. 
86  ;  27  L.  T,  675  ;  21  W.  E.  219. 

Future  lUghti  or  Interest!.] — ^The  fonner 
practice  of  the  court  in  refusing  to  declare  the 
future  rights  of  parties  is  altered  in  a  case  where 
the  rights  are  vested,  where  all  parties  who  can 
become  interested  are  represented  at  the  hearing, 
and  when  the  number  of  classes  of  persons  who 
can  possibly  become  interested  may  be  diminished, 
but  cannot  be  increased.  Curtis  v.  SliefHeld^ 
51  L.  J.,  Ch.  536  ;  21  Ch.  D.  1  ;  46  L.  T.  177 ;  30 
W.E.  581— C.  A. 

Testator  gave  the  remainder  of  his  property 
to  his  mother  and  sisters,  to  be  equally  divided 
among  them  if  living  at  the  time  of  his  decease, 
then  amongst  their  surviving  children : — Held, 
that  the  mother  and  sisters  took  as  tenants  in 
common  for  life,  and  that  the  children  who 
should  be  alive  at  the  death  of  their  respective 
parents  took  the  parents'  share  absolutely : 
— ^Held,  that  the  above  was  a  case  where  the 
court  would  declare  the  future  rights  of  the 
children  under  15  &  16  Vict.  c.  86,  s.  50. 
Fletcher  v.  lUtgerSj  10  Hare  (App.)  xiii. ;  1 
W.E.  125. 

Case  in  which  the  court  refused  to  make  a 
declamtion  as  to  the  interest  of  parties  who 
might  be  entitled  in  reversion.  Cfreenvoood  ▼. 
Sutherland^  10  Hare  (App.)  xii. 

The  court  refused  to  make  a  declaratoiy 
decree  on  a  special  case,  during  the  lifetime  of 
the  tenant  for  life,  with  regard  to  the  Interest 
of  parties  entitled  in  reversion.  Oarlick  v. 
Lawson,  10  Hare  (App.)  xiv. 

In  a  special  case  tne  court  has  no  power  to 
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make  binding  declarationB  of  fntnre  rights. 
MvH  V.  Sturt,  1  W.  B.  145. 

No  declaration  as  to  future  interest  will  be 
made  upon  a  special  case.  Savage  v.  Tyert^ 
-20  W.  R.  817. 

The  court  will  not,  on  a  special  case,  make 
snj  declaration  of  future  rights.  Smith  v. 
Oibion,  25  L.  T.  559  ;  20  W.  B.  88. 

Mode  of  framing  a  special  case  so  as  to  enable 
the  court,  in  some  cases,  to  make  a  declaration, 
in  the  lifetime  of  a  tenant  for  life,  with  regard 
to  the  interest  of  a  party  claiming  in  remainder. 
Although,  in  the  lifetime  of  a  tenant  for  life,  the 
<x>urt  has  no  jurisdiction,  upon  a  special  case,  to 
declare  whether  an  interest  limited  in  remainder 
is  vested  or  Toid  for  remoteness,  yet  it  is 
competent  to  the  court  to  declare,  '^whether 
the  person  claiming  in  remainder  takes  such 
4UI  interest  in  the  property  in  question  as  to 
entitle  him  to  file  a  bill  to  hare  it  secured  for 
his  benefit."    BeU  v.  Cade,  2  John,  k  H.  122  ; 

5  L.  T.  523  ;  10  W.  E.  38. 

The  meaning  of  s.  50  of  15  k  16  Vict.  c.  86, 
is  only  to  remove  the  objection  that  a  plaintiff, 
."who  might  have  consequential  relief,  prays 
merely  a  declaration  of  his  right.  It  did  not 
•mean  to  entitle  a  person  to  hare  a  declaration 
AS  to  a  claim  which  may  be  made  by  another, 
under  circumstances  which  may  or  may  not 
happen.  Jackwn  v.  Tumley,  1  Di-ew.  617 ;  1 
£q.  Rep.  328 ;  22  L.  J.,  Ch.  949 ;  17  Jur.  643 ; 
1  W.  R.  461. 

The  court  has  no  power,  either  under  13  &  14 
Vict.  c.  35,  or  under  16  &  16  Vict.  c.  86,  to  make 
^  declaration,  in  the  lifetime  of  the  tenant  for 
life,  with  regard  to  the  interests  of  parties 
•entitled  in  reversion,  unless  it  shall  be  necessaiy 
to  do  so  for  the  administration  of  an  estate,  or  in 
order  to  grant  the  plaintiff  the  relief  to  which 
he  is  entitled.     Oodmg  v.  Gosling ^  1  Johns.  265; 

6  Jut.  (nj9.)  910. 

In  a  settlement,  one  of  the  parties  covenanted, 
-''that  if  he,  F.,  should  at  any  time  obtain  or 
%)eoome  entitled  .to  any  property  exceeding  in 

value  the  sum  of  * ,'  he  would  immediately 

assign  the  same  to  the  trustees,*'  upon  the  same 
trusts  that  had  been  previously  declared  of 
another  sum.  Upon  his  becoming  entitled,  in 
Teversion,  to  some  property,  he  fded  a  bill  to 
have  the  settlement  corrected  by  striking  out  the 
•covenant,  and  to  have  it  declared  that  he  was 
^entitled  absolutely  in  reversion  to  the  property 
to  which  he  had  become  entitled  : — Held,  that 
the  court  would  not  make  a  present  declaration 
of  right.  Fi(fe  V.  ArbuthHot,  26  L.  J.,  Ch.  646  ; 
S  Jur.  (N.8.)  651 ;  5  W.  R.  793— L.  C. 

The  court  has  no  authority,  notwithstanding 
«.  50  of  15  &  16  Vict.  c.  86,  to  declare  future 
rights.  Langdale  (Lady)  v.  Briggs^  8  De  G. 
M.  &  G.  391  ;   26  L.  J.,  Ch.  27 ;   2  Jur.  (N.8.) 

.1982;  4W.  R.  703. 

The  court  will  not  make  declarations  of  future 
rights  in  events  which  have  not  happened  ;  and, 
therefore,  where  a  testator,  having  given  copy- 
holds and  leaseholds  to  trustees,  to  correspond 
with  the  uses  of  the  devised  freeholds,  and  oy  a 
<x)dicil  limited  the  freeholds  differently  after  the 

■  -death  of  the  first  tenant  for  life,  but  was  silent 
as  to  copyholds  or  leaseholds  : — Held,  that  during 
the  continuance  of  the  life  estate  the  court 
would  not  .  determine  how  far  the  ulterior 
limitations  of  the  copyholds  and  leaseholds  were 
affected  by  the  codicil    lb, 

,      Land,  as  to  which  a  dispute  as  to  the  amount 

tof  the  lessee's  interest  was  pending  (viz.  whether 


he  had  a  right  of  renewal  for  sixty-one  years 
from  1886,  or  whether  his  interest  expired 
altogether  at  the  end  of  his  existing  term  of 
sixty-one  years,  1890),  was  taken  by  a  railway 
company,  under  an  agreement  by  which  it  waS 

Erovided  that  if  the  lessee  should  substantiate 
is  right  of  renewal,  the  company  would  pay 
him  a  further  sum  (the  amount,  if  in  dispute,  to 
be  settled  by  arbitration  pursuant  to  the  Lands 
Clauses  Act)  in  addition  to  the  price  of  the 
existing  term.  The  com^iany  having  since  bought 
up  the  lessor's  reversion  in  fee,  the  lessee  filed  a 
bill  against  them,  praying  a  declaration  of  his 
right  to  a  renewal  from  1885,  and  payment  of 
compensation  on  that  footing : — Held,  that  the 
court  had  jurisdiction  to  decide  this  question 
of  future  right  of  renewal,  on  which  the  lessee's 
claim  to  compensation  depended,  and  for  ascer- 
taining which  no  means  were  afforded  by  the 
Lands  Clauses  Act.  Bogg  v.  Atidland  Ry.^  L.  R. 
4  £q.  310. 

h»  Service  of  Kottge  on  Intebested 

Parties. 

PartiM  out  of  the  Jvriadiotion.] — ^The  court 
has  no  jurisdiction  to  order  service  out  of  the 
jurisdiction  of  an  order,  affecting  the  interests 
of  persons  not  parties  to  the  action  so  that  they 
may  be  bound  by  the  proceedings  under  R.  S.  C, 
Oiti.  XVI.  r.  40.  Cliff,  In  re,  Edwards  v.  Brown, 
64  L.  J.,  Ch.  423  ;  [1896]  2  Ch.  21 ;  13  R.  425  ; 
72  L.  T.  440 ;  43  W.  R.  436— C.  A. 

Where  a  suit  is  commenced  by  summons  olit 
of  chambers,  parties  out  of  the  jurisdiction  must 
be  served  with  notice  of  the  decree.  Strong  v. 
Moore,  22  L.  J.,  Ch.  917  ;  1  W.  R.  509. 

A  bill  was,  in  the  presence  of  and  adversely  to 
the  cestui  que  trust,  taken  pro  confesso  against 
a  trustee  living  abroad.  The  court,  under  the 
86th  order  of  1845,  dispensed  with  service  of 
the  decree  on  him.  Benbow  v.  Dacis,  12  Beav. 
421. 

The  provision  for  serving  parties  with  a  copy 
of  decree  in  16  &  16  Vict.  c.  86,  s.  41,  rule  8, 
applies  to  parties  out  of  the  jurisdiction.  ChaU 
mersy,  Laurie,  10  Hare  (App.)  xvi.,  xxiv.,  xxvii. ; 
I  W.  R.  265. 

DireotionB  to  Serve.] — Cases  in  which  the 
directions  of  the  court  will  be  given  in  chambers 
on  the  question  of  what  parties  are  to  be  served 
with  the  order  or  decree,  and  as  to  which  of  the 
parties  service  may  be  dispemied  with.  De  Balin- 
fiard  V.  Bullock,  9  Hare  (App.)  xiii. 

Decree  for  the  appointment  of  new  trustees 
and  conveyance  of  the  trust  estate,  in  a  suit  by 
some  cestuis  que  trustent  against  the  devisees  of 
the  last  survivor  of  the  former  trustees,  and  a 
direction  to  serve  the  other  cestuis  que  trustent 
with  notice  of  the  decree.  Jones  v.  James,  9 
Hare  (App.)  Ixxxix. 

Where  an  estate  is  to  be  sold  under  the  decree 
of  the  court,  the  general  rule  (with  a  possible 
exception  in  some  cases  of  extreme  difficulty)  is, 
that  all  the  pai-ties  interested  in  the  proceeds 
must,  to  secure  a  proper  and  advantageous  sale, 
and  protect  the  title  of  purchasers  from  being 
open  to  inquiry  or  impeachment,  be  parties  to 
the  suit,  or  be  served  with  notice  of  the  decree 
under  the  8th  rule  of  the  42nd  section  of  the 
act  15  &  16  Vict.  c.  86.  Boody  v.  Uiggins^  9  Hare 
(App.)  xxxii. 

The  51st  section  of  the  act  15  &  16  Vict.  c.  86, 
which  empowers  the  court    to    adjudicate    on 
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questions  between  some  only  of  the  parties,  does 
not  render  the  decision  binding  on  the  absent 
parties,  as  the  42nd  section  of  the  same  statute 
does,  when  notice  of  the  decree  has  been  served 
under  the  3  th  rule.    lb. 

In  order  to  bind  remainderman  they  must  be 
served  with  the  decree ;  but  it  is  a  rule  of  practice 
that  no  such  direction  should  form  part  of  the 
decree.     Greave$  v.  Smith,  22  W.  B.  888. 

As  to  serving  an  infant  with  notice  of  the 
decree,  under  the  8th  rule,  s.  42,  stat.  15  &  16 
Vict.  c.  86.     Clarke  v.  Clarke,  9  Hare  (App.)  xiii. 

Leave  to  attend.] — Ouly  those  persons  who, 
under  the  practice  prior  to  15  &  16  Vict.  c.  86, 
were  necessary  parties  to  a  suit  before  decree  can, 
on  being  served  with  notice  of  the  decree,  obtain 
leave  to  attend  the  proceedings  by  an  order  of 
course.  Colyer  v.  Volyer,  32  L.  J.,  Ch.  101  ; 
9  Jur.  (K.S.)  294;  9  L.  T.  214  ;  11  W.  B.  587, 
1051. 

Effect  of  Servioa.] — The  effect  of  service  of  a 
decree  under  15  &  16  Vict.  c.  86,  s.  42,  rule  8,  is 
to  bind  the  interest  of  the  party  served  in  the 
subject-matter  of  the  suit,  and  not  to  impose  on 
him  any  liability  to  account.  WaXker  v.  Selig- 
mann,  40  L.  J.,  Ch.  601 ;  L.  B.  12  Eq.  152  ;  25 
L  T  294. 

The  effect  of  15  k  16  Yict.  c.  86,  s.  42,  is  at 
most  to  place  persons  served  with  notice  of  the 
decree  on  the  same  footing  as  if  they  were  defen- 
dants ;  they  cannot  be  treated  as  co-plaintiffs, 
and  no  inquiries  can  be  obtained  in  such  a  suit 
for  their  benefit  that  could  not  have  been  obtained 
between  co-defendants.  Whitney  v.  Smith,  L.  B. 
4  Ch.  613  ;  20  L.  T.  468  ;  17  W.  B.  579. 

Death  of  Penon.] — Bill  and  interrogatories 
served  on  E.,  who  took  no  notice  of  them.  Bill 
consequently  ordered  to  be  taken  pro  oonfesso 
against  him.  Judgment  drawn  up  accordingly. 
Upon  attempting  to  serve  E.  with  judgment,  it 
was  found  that  he  was  dead  at  date  of  the  decree, 
leaving  no  legal  representative.  Ordered,  that, 
upon  filing  an  affidavit  verifying  the  circum- 
stances under  which  the  application  was  made, 
E.'s  widow  be  served  with  notice  that  within 
six  weeks  from  date  of  such  service,  the  court 
would  appoint  a  representative,  and  direct  pay- 
ment, unless  in  the  meantime  the  widow  app^red 
to  contest.    Alforth  v.  Etpinach,  36  L.  T.  367. 

Order  for  Payment.]  —  When  notice  of  an 
administration  judgment  has  been  served  on 
parties  interested,  and  afterwards,  on  further 
consideration,  it  is  desired  to  obtain  an  order 
ngainst  them  personally  for  payment  of  money, 
they  should  be  served  with  notice  of  the  action 
having  been  set  down  for  further  consideration, 
even  though  they  have  obtained  an  order  to 
attend  the  proceedings.  Rees,  In  re,  Ree$  v. 
George,  15  Ch.  D.  490. 

Setting  aside  Order  for  Servioe.] — In  an  action 
for  administration,  judgment  for  administration 
was  delivered  on  the  2nd  June,  1883,  and  in 
November,  1884,  notice  of  the  judgment  was 
served  by  the  plaintiffs,  under  an  order  of  the 
court  on  P.,  a  purchaser  of  part  of  the  testator's 
estate  in  which  the  plaintiffs  were  not  interested. 
He  was  not  a  party  to  the  action,  and  it  did  not 
appear  from  the  judgment  how  he  was  affected. 
Tn  order  to  ascertain  his  position,  he  entered  an 
appearance  on  the  22nd  November,  1884,  under 


Ord.  XYI.  r.  41.  On  finding  that  he  was  not 
affected  by  the  judgment,  he  served  notice  of 
motion  on  the  plaintifb  that  the  order  directing 
service  might  be  discharged  for  irr^ularity,  that 
the  service  might  be  declared  irregular  and  set 
aside,  that  the  appearance  entered  by  him  there- 
upon might  be  vacated,  and  that  the  costs  of  the 
application  and  consequent  on  the  service  might 
be  paid  by  the  plaintiff.  The  motion  was  ord^ed 
to  stand  over,  and  P.  was  kept  in  the  prooeedings 
till  the  hearing  on  further  consideration,  when 
Bacon,  V.-C,  refused  to  give  him  any  costs  : — 
Held,  on  appeal,  that  P.  was  not  a  person  who 
ought  to  have  been  served  under  Ord.  XYI.  r.  40, 
and  that  the  service  was  irregular ;  that  P.  was 
right  in  appearing  to  the  notice,  that  his  appear- 
ance must  be  vacated,  and  that  the  plidntifEs 
must  pay  the  costs  in  both  courts,  including  the 
costs  of  appearance  and  all  costs  consequent  on 
the  service.  Symont,  In  re,  JSetts  v.  JSetts,  54 
L.  T.  501— C.  A. 

Servioo  of  Copy  Bill.] — ^The  attorney-general 
cannot  be  proceeded  against  by  service  of  copy 
bill,  under  the  23rd  order  of  August,  1841. 
Chrittopher  v.  Gleghom,  8  Beav.  314. 

When  a  party  pf  unsound  mind  can  be  pro- 
ceeded against  by  service  of  copy  bill.  Pemberion^ 
V.  Langmore,  8  Beav.  166. 

In  a  suit  for  administering  the  real  estate  of  a 
testator,  the  devisees  of  the  real  estate  subject  to 
a  power  of  sale  given  to  trustees  by  the  will,  for 
the  purpose  of  paying  debts,  are  persons  against 
whom  "no  direct  relief"  is  prayed  with&  the 
meaning  of  the  23rd  of  the  orders  of  August, 
1841.  Uoyd  V.  Uoyd,  1  Y.  k,  ColL  C.  0.  181  ; 
6  Jur.  162. 

In  a  suit  against  the  trustees  of  real  estate 
having  the  legal  fee  and  full  powers  of  sale,  the 
object  being  to  raise  a  legacy  charged  on  such 
estate,  the  equitable  tenant  in  tail  thereof  is  a 
necessary  party,  and  it  is  not  sufficient  to  serve 
him  with  a  copy  of  the  bill  under  the  23rd  order 
of  August,  1841.  BarJdey  v.  Reay  (Lord),  2 
Hare,  306  ;  12  L.  J.,  Ch.  320. 

A  defendant  against  whom  it  is  prayed  that 
he  may  be  bound  by  the  proceedings  on  service 
of  a  copy  of  the  bill,  under  the  23rd  order  of 
August,  1841,  may  appear  gratis  before  or  after 
he  is  so  served.    S.  v.,  2  Hare,  809. 

Bill  by  one  child  entitled  with  the  other 
children  to  the  residue  of  real  and  personal 
estate  against  the  widow  and  eldest  son  of  the 
testator,  who  were  the  trustees  and  executora 
for  the  execution  of  the  trusts  of  the  will  and 
administration  of  the  estate,  and  praying  a  re- 
ceiver ;  the  widow  claimed  a  life  estate  adversely 
to  the  children : — ^Held,  that  the  residuary  legatees 
(who  were  defendants),  other  than  the  executors, 
were  properly  served  with  a  copy  of  the  bill 
under  the  23^  order  of  August,  1841.  Datis  ▼. 
Davit,  4  Hare,  389. 

In  a  suit  respecting  the  estate  of  B. : — ^Held^ 
that  notwithstanding  the  bill  alleged  that  the 
estate  of  B.  was  fully  administered,  and  that  the 
parties  beneficially  interested  in  the  estate  were 
parties  to  the  suit,  yet  the  executor  of  B.  was  a 
party  against  whom  direct  relief  was  in  substance 
prayed,  and  he  was  not  therefore  a  party  to  be 
served  with  a  copy  of  the  bill  within  the  23nl 
order  of  August,  1841.  PoioeU  v.  Cbekerell,  4 
Hare,  557. 

Bill  by  a  debtor,  who  had  conveyed  property 
to  a  trustee  for  the  benefit  of  his  creditors,  to 
have  the  trust  of  the  deed  administered  by  the 
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oomt,  charging  that  one  of  such  creditors  had 
forfeited  his  debt  by  a  breach  of  his  covenant 
not  to  sue  or  molest  the  debtor : — Held,  that  the 
creditors  parties  to  the  deed,  other  than  the 
trustee  and  the  creditor  charged  with  the  breach 
of  coYenant,  were  sufficiently  made  parties  by 
being  served  with  copies  of  the  bill  under  the 
23rd  Order  of  August,  1841.    Duncambe  ▼.  Levy, 

6  Hare,  232  ;  11  Jar.  262. 

In  a  suit  by  some  of  the  members  of  a  class, 
claiming  to  be  entitled  under  a  conditional  limi- 
tation by  devise  in  favour  of  such  class,  against 
parties  who  claimed  under  a  recovery  steered 
of  the  estate  by  the  first  taker  under  the  same 
devise,  the  other  members  of  the  class  in  the 
same  interest  as  the  plaintifEs,  who  decline  to 
become  co-plaintifEs,  may  be  served  with  the 
copy  of  the  bill  under  the  29th  Order  of  August, 
1841  ;  and  if  they  are  required  to  appear  and 
answer,  their  costs  must  be  paid  by  the  plaintifb. 
Abrani  y.  Wa/rd,  6  Hare,  170. 

All  the  trustees  named  in  a  will  having  died, 
a  bill  was  filed  by  one  of  the  cestuis  que  trustent 
against  the  others,  the  heir  of  the  trustee  who 
died  last,  and  certain  pei'sons  who  had  been  in 
possession  of  the  estates,  praying  for  an  account 
of  the  rents  received  by  those  persons,  for  the 
appointment  of  new  trustees,  and  that  the  estates 
might  be  conveyed  to  them  by  the  heir  of  the 
trustee  who  died  last: — Held,  that  the  cestuis 
que  trustent,  who  were  defendants,  had  been 
rightly  served  with  a  copy  of  the  bill  nuder  the 
23rd  General  Order  of  August,  1841.  Johnaon 
V.  TueJter,  15  Sim.  485  ;  11  Jur.  3. 

A.  aud  B.,  the  representatives  of  a  surviving 
trustee,  were  made  parties  to  a  suit  respecting 
the  trust  property,  and  were  served  with  a  copy 
bill,  and  not  with  subpoena.  They  objected 
from  the  beginning,  but  did  not  intervene.  New 
trustees  were  appointed,  and  seven  years  after- 
wards an  order  was  made,  in  the  absence  of  A. 
and  B.,  for  the  distribution  of  the  fund  and 
deliveryoutof  court  of  the  title-deeds.  A  petition 
by  A.  and  B.  to  discharge  the  order  was  dismissed 
with  costs.    Doyle  y.  Doyle,  12  Beav.  471. 

To  a  bill  filed  by  A.  against  B.  to  recover  a 
customary  estate,  all  persons  claiming  adversely 
against  B.  under  the  custom  or  by  various  con- 
atmctions  of  custom  are  necessary  parties ;  nor 
can  A.,  with  respect  to  those  persons,  avail  him- 
self of  the  provisions  of  the  23rd  Order  of  August, 
1841.  Marke  y.  Loeke,  2  Y.  &  Coll.  0.  C.  500  ; 
12  L.  J ,  Ch.  444. 

The  plaintiff  by  original  bill  claimed  to  be 
equitably  entitled  to  certain  customary  premises, 
and  prayed  that  the  then  defendants,  the  trustees 
in  wDom  the  legal  estate  was  vested,  and  all  other 
necessary  parties,  might  be  decreed  to  convey  and 
give  up  the  premises  and  the  title-deeds,  &c.  to 
him  (the  pl^tiff).  At  the  original 'hearing,  it 
was  objected  by  the  trustees,  that  certain  parties 
claiming  an  interest  in  the  premises  were  not 
before  &e  court,  and  the  cause  was  directed  to 
stand  over,  to  give  the  plaintiff  an  opportunity 
of  making  them  parties  to  the  suit.  He  accord- 
ingly m»le  them  defendants  by  supplemental 
biU ;  but,  on  the  supposition  that  no  direct  relief 
was  prayed  against  them,  served  them  vrith  a 
copy  of  the  bill  under  the  23rd  of  the  Orders  of 
August,  1841: — Held,  however,  that  they  were 
not  persons  against  whom  no  account,  convey- 
ance, or  other  direct  relief  was  sought  within 
the  meaning  of  the  order.     Marie  v.  Twrner, 

7  Jur.  1102. 

A  defendant  being  out  of  the  jurisdiction  when 
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a  bill  was  filed,  came  within  after  decree,  and 
after  expiration  of  the  twelve  weeks  within  which 
he  could  have  been  served  with  a  copy  of  the 
bill  as  of  coarse,  the  bill  not  asking  a  specific 
relief  against  him,  an  application  to  serve  him 
with  a  copy  of  the  bill  after  decree  under  the 
10th  Consolidated  Order,  rr.  11  and  18,  was 
refused.  Pen/old  v.  Kelly,  9  L.  T.  674  ;  12  W.  B. 
286. 

I.  By  Consent, 

In  what  Oases.] — ^A  decree  may  be  made  by 
consent  in  a  cause,  relating  to  the  separate  pro- 
perty of  a  married  woman,  in  which  she  and  her 
husband  are  co-plaintiffs.  Stijuon  v.  Ashley, 
5  Buss.  4. 

Accounts  being  directed  to  be  taken  by  the 
Master,  liberty  was  by  consent  given  to  the 
parties  to  submit  to  his  arbitration  any  question 
of  account.  The  court  also  gave  liberty  to  the 
Master  to  adopt  the  conclusions,  but  would 
not,  even  by  consent,  make  it  compulsory. 
Scale  V.  Ihthergill,  8  Beav.  361. 

Persons  authorised  by  the  court  to  defend  an 
action  on  behalf  of  others  having  the  same 
interest  cannot  consent  to  the  judgment  against 
them ;  the  proper  course  in  case  there  is  no 
defence  is  to  submit  on  their  behalf  to  judgment. 
Beee  v.  Richwwnd,  62  L.  T.  427. 

Copyhold  fines  were  ascertained  at  two  years' 
value,  and  a  commission  was  issued  to  ascertain 
the  value  of  the  tenements  under  a  decree  by 
consent,  the  principle  of  which  was  disapproved. 
Holies  (Lora)  v.  Mvtchinson,  3  Swanst.  665. 

In  a  creditor's  suit,  the  court,  upon  motion, 
with  the  consent  of  all  parties,  directed  an 
account  of  judgments  affecting  the  lands  to  be 
sold  prior  to  and  contemporaneous  with  the  filing 
of  the  bill.  Montgomery  y,  Southwell,  3  Dr.  & 
War.  171 ;  5  Ir.  Eq.  B.  71. 

Interlooutorj  Order— Final  Decree.] — ^A  final 
decree  cannot  be  made  upon  an  interlocutory 
order  without  consent.  AtkNi  ▼,  Bower,  3  Bro. 
C.  C.  149. 

An  order  embracing  the  whole  subject  of  the 
suit  cannot  be  made  on  motion  without  express 
consent.    Like  v.  Beresford,  3  Bro.  C.  C.  366, 

Baakruptoy  of  Persona  Gonsenting.] — ^Upon  a 
motion  for  an  injunction,  the  defendant  con- 
sented to  an  immediate  decree,  but  he  became 
bankrupt  before  the  decree  had  been  drawn  up, 
and  his  vmtten  consent  to  set  down  the  cause 
could  not  be  obtained.  The  court  made  the 
order  for  setting  down  the  cause,  and  dispensed 
vrith  the  consent.  Brighouse  v.  MargeUon,  35 
Beav.  303. 

Powers  of  Oonrt  and  Partios  by  Consent.] 
— ^The  owners  of  the  B.  sued  the  owners  of  the  C. 
for  a  collision.  In  the  course  of  the  trial  a  com- 
promise was  arrived  at,  whereupon  the  court 
made  an  order  by  consent  dismissing  the  action, 
including  a  counter-claim,  without  costs.  The 
ovniers  of  the  cargo  on  the  B.  then  sued  the 
owners  of  the  0.,  and  obtained  a  judgment 
declaring  both  ships  to  blame.  The  owners  of 
the  C.  b^;an  a  suit  to  limit  their  liability,  and 
paid  the  limitation  fund  into  court  Subse- 
quently the  owners  of  the  B.,  with  the  consent 
of  the  owners  of  the  C,  obtained  on  summons, 
without  application  to  the  court,  an  order  in  the 
registry  setting  aside  the  first  order,  and  made  a 
claim  upon  the  fund  in  court : — ^Held,  that  the 
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second  order  was  invalid,  and  did  not  operate  to 
set  aside  the  first  order,  which  was  a  judgment 
of  the  court,  and  therefore  that,  as  the  owners  of 
the  B.  had  no  claim  against  the  owners  of  the  C, 
the  claim  was  rightly  disallowed.  Whether  in  the 
absence  of  frand  the  court  itself  could  have  set 
aside  the  first  order,  quaere.  Ths  JBelleaimf  56 
L.  J.,  P.  3 ;  10  P.  D.  161  ;  53  L.  T.  686 ;  34 
W.  B.  55— C.  A.  See  Bammond  v.  SohofiM, 
60  L.  J.,  Q.  B.  539  ;  [1891J  1  Q.  B.  453. 

Where  an  arrangement  is  made  by  consent  of 
the  parties  to  an  action,  and,  in  order  to  carry 
into  effect  their  intentions,  some  act  remains  to 
be  done  under  the  authority  of  the  court,  the 
court  has  power,  notwithstanding  such  previous 
consent,  to  see  that  such  act  is  proper  and  allow- 
able. Wade  T.  Simeon,  2  D.  4c  L.  668 ;  13  M. 
k  W.  647 ;  14  L.  J.,  Ex.  117 ;  9  Jur.  117. 

Hov  flu  binding.] — Decree  by  consent  not 
set  aside,    ffarri^tan  v.  Runuey,  2  Ye^.  488. 

An  order  by  consent  can  only  be  got  rid  of  by 
consent.  Bemal  v.  Donegal  (^MarquU),  3  Dow, 
146  ;  1  Bli.  (N3.)  594. 

An  order  by  consent,  if  in  conformity  with 
the  rules  of  the  court,  cannot  be  varied  except 
by  consent.  Olynn  v.  Bell^  6  L.  J.,  Ch.  201. 
And  see  Thmpp  v.  Goodrich,  18  W.  R.  125. 

An  order  of  reference  having  been  made  by 
consent,  the  court  refused  to  vary  it  by  intro- 
ducing a  new  term  in  consequence  of  fresh 
information  having  come  to  the  knowledge  of 
one  of  the  parties.  Drake  v.  Brown,  2  C.  M. 
&  R.  270  ;  5  Tyr.  1067  ;  4  L.  J.,  Ex.  313. 

Relief  against  a  consent,  sought  oh  special 
grounds,  refused.  Cochrane  v.  Rohineon,  1  Jur. 
864. 

A  decree  made  by  consent  cannot  be  impeached 
by  any  of  the  parties  to  the  cause,  or  those 
claiming  imder  them.  Ido99  v.  Leatham,  2 
Moore,  P.  C.  73. 

A  decree  by  consent  as  to  a  personal  estate 
binds  a  purchaser  for  a  valuable  consideration. 
Wyndham  v.  Wyndham,  3  Ch.  Rep.  22 ;  2  Freem. 
127. 

Circumstances  in  which  parties  were  held, 
after  a  case  had  been  sent  to  a  court  of  law, 
not  to  be  boimd  by  their  consent  at  the  re-hear- 
ing not  to  take  a  case  for  the  opinion  of 
another  court  of  law,  and  the  cause  remitted 
to  the  court  below  to  hear  parties  as  to  the 
validity  of  the  leases  in  question.  Sheehy  v. 
Muakerry  (^Lord),  Macl.  k  R.  493  ;  7  CL  &  F.  1. 

Cause  may  be  sent  back  to  the  Master,  notwith- 
standing the  decree  taken  by  consent  did  not 
reserve  further  directions.  Dolben  v.  Nash, 
1  Jur.  557. 

A  decree  nisi  was  taken  against  a  defendant 
who  did  not  appear  at  the  hearing.  Judgment 
was  pronounced  by  the  Master  of  the  Rolls,  after 
his  appointment  to  the  office  of  Lord  Chancellor, 
by  consent  of  all  the  parties  to  the  cause,  except 
the  defendant  and  another  party  who  did  not 
appear  at  the  hearing.  The  defendant  could 
only  shew  cause  against  the  decree  nisi  by 
setting  down  the  cause  to  be  heard  against  him  ; 
and  a  petition  to  stay  proceedings  to  make  the 
decree  absolute,  on  the  ground  of  his  being  no 
party  to  the  consent  to  have  the  cause  decided 
oy  the  Master  of  the  Rolls  after  he  became  Lord 
Chancellor,  was  dismissed  vsith  costs.  Moore  v. 
Frowd,  2  Keen,  242  ;  7  L.  J.,  Ch.  113. 

Authority  of  Conniel  and  Selioitor.] — See 
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Setting  aside.]— iSA?  infra,  coL  591. 


Whether  Appeal  lies.]— A  decree  or  order 
made  by  consent  cannot  be  appealexl  £rom. 
AUaneon  v.  Doulhen,  CoUes's  P.  C.  299 ;  Blunr 
dell  V.  Macartney,  2  Ridgw.  P.  C.  557,  591 ; 
Noreott  v.  Norcott,  7  Vin.  Abr.  398.  8.  C.  nom. 
NortKaAe  v.  NoHhcote,  Colles's  P.  C.  287. 

An  appeal  brought,  suggesting  that  decree  was 
said  to  o«  made  by  consent  when  it  was  not,  was 
dismissed.    Downing  v.  (kuge,  1  Eq.  Abr.  165. 

It  is  a  known  and  established  rule  that  an 
appeal  does  not  lie  against  an  order  made  by  the 
consent  of  parties.  Tbder  v.  Sansam,  1  Bro.  P.  C. 
468. 

A  decree  made  by  consent  cannot  be  appealed 
from.  BradUh  v.  Gee,  AmbL  229  ;  1  Ken.  Ch. 
78. 

Appeal  not  barred  by  consent  to  an  order 
under  the  decree;  but  that  order  ought  to  be 
inserted  in  the  petition  of  appeal.  Wood  v. 
Griffith,  19  Ves.  560 ;  1  Mer.  35. 

Where,  after  trials  at  law,  the  case  was  left 
by  consent  to  the  decision  of  the  court,  upon  the 
evidence  taken  at  law,  the  decree  made  on  such 
evidence  was  held  to  be  subject  to  appeal. 
Morris  v.  Daties,  5  CI.  k  F.  163. 

An  order  was  made  upon  petition  by  a  vice- 
chancellor  as  if  upon  consent  of  all  parties  ;  it 
turned  out  that  one  of  the  parties  was  a  married 
woman,  and  had  not  been  examined  as  to  her 
consent,  and  now  appealed  upon  that  ground : — 
Held,  that  it  was  not  a  subject  of  appeal,  and 
that  the  petition  should  be  heard  bSore  the 
court  whicn  made  the  order.  Pearte  v.  Brook, 
14  Jur.  143. 

The  appearance  of  counsel,  who  had  been 
previously  engaged  at  the  hearing  of  a  cause,  on 
the  cause  coming  on  again  upon  the  reserved 
question  of  costs,  the  proctor  who  originally 
instructed  him  being  present,  and  not  objecting 
to  his  taking  part  in  the  proceedings,  and  the 
opposite  party  being  thereby  led  to  suppose  he 
was  properly  instructed  to  agree  to  a  final 
decree : — Held,  binding  on  the  party  for  whom 
he  originally  appeared,  so  as  to  perempt  an 
appeal  previously  lodgiad  against  the  former 
decree.    Kelly  v.  Bushby,  3  Knapp,  375. 

Where  an  order  is  miade  by  consent,  neither 
the  court  making  it  nor  the  appcQlate  court 
can  reverse  it.    Dodeon  v.  Sammell,  8  W.  R.  252. 

Agreement  to  perform  Conditions.] — ^A  judge's 
order,  made  by  consent,  whereby  it  was  ordered 
that  proceedings  in  an  action  should  be  taxed 
upon  certain  conditions,  does  not  amount  to  an 
agreement  to  perform  those  conditions;  and  a 
bill  for  specific  performance  will  not  lie.  I%ameM 
Iron  Works  and  Shipbuilding  Co,  v.  Patent 
Derrick  Co,,  1  John,  k  H.  93 ;  29  L.  J.,  Ch.  714 ; 
6  Jur.  (K.S.)  1018 ;  2  L.  T.  208  ;  8  W.  R.  408. 

Objection  to  Order— Infant  Party.]— A  party 
to  a  suit  who,  knowing  that  certain  other  parties 
are  infants,  agrees  that  a  certain  course  should 
be  taken  in  the  suit,  cannot  afterwards  object 
that  his  consent  does  not  bind  him  because  Uie 
other  parties  were  infants  and  could  not  consent. 
Pisani  v.  Att,'Gen,  (^Gibraltar),  L.  R.  5  P.  C. 
517. 

Frand  or  Xistake,  SfliMt  o£] — An  order  con- 
sented to  in  consequence  of  mistabs  will  be 
discharged,  but  not  with  costs.  Irving  v.  Prit' 
chard,  3  L.  J.  (o.a)  Ch.  100. 
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An  order  was  made  on  petition  and  by  con- 
-eent : — Held,  that  it  could  only  be  varied  by  a 
proceeding  in  the  nature  of  one  to  correct  the 
agreement  on  the  ground  of  fraud  or  suppression 
of  &ctB.     €hreenuxH)d  y.  C/iurehill,  14  Beav.  160. 

Two  solicitors,  A.  and  B.,  dissolved  partner- 
ship, and  it  was  agreed  that  B.  should  be  entitled 
to  hidf  the  profits  of  a  suit  instituted  by  them. 
After  some  time,  an  order  was  made,  by  consent 
of  both,  for  the  taxation  of  the  costs  down  to  the 
<^ate.  Some  of  the  costs  had,  uuknown  to  B., 
been  already  taxed  and  received  by  A. : — Held, 
under  the  circumstances,  that  the  order  com- 
prised all  such  costs,  and,  the  previous  costs 
liaving  been  omitted  in  the  master's  certificate, 
the  court,  upon  a  petition  to  review  the  taxation, 
referred  the  matter  back  to  the  master.    lb. 

Where  a  party  to  a  suit  consents  to  an  order 
•on  the  faitn  of  a  statement  made  at  the  bar, 
which  statement  afterwards  proves  to  be 
erroneous,  and  in  the  absence  of  any  evidence 
of  unfaime8S  or  surprise,  the  court  will  not 
-vary  the  order  by  striking  out  the  words  *'  by 
-consent."  Cbokes  v.  Cooket^  12  Jur.  (M.S.)  244  ; 
14  L.  T.  98.    Affirmed,  14  L.  T.  167— L.JJ. 

After  a  judgment  by  consent  has  been  passed 
and  entered,  it  cannot  afterwards  be  varied  on 
the  ground  of  mistake,  except  for  reasons 
-sufficient  to  set  aside  an  agreement.  Att.-Qen, 
-V.  TomliJie,  47  L.  J.,  Ch.  473  ;  7  Ch.  D.  388  ;  38 
L.  T.  67  ;  26  W.  R.  188. 

Allowed  to  be  a  good  error  in  a  bill  of  review, 
ihat  the  decree  was  made  by  the  consent  of  the 
plaintifPs  counsel,  by  which  he  ought  not  to  be 
•concluded.    Smith  v.  Turner^  1  Vein.  274. 

When  a  decree  has  been  made  by  consent,  all 
parties  are  primft  facie  boimd,  under  whatever 
•circumstances  that  consent  is  given.  It  may, 
however,  be  impeached  when  it  has  been 
obtained  by  fraud  or  on  an  entire  mistake  of 
-facts.  Stanfuird  v.  Harriwn,  24  L.  T.  670  ;  19 
W.  E.  811. 

The  court  has  jurisdiction  to  discharge  an  order 
made  on  an  interlocutory  application  by  consent 
-when  it  is  proved  to  have  been  made  under  a 
mistake,  though  that  mistake  was  on  one  side 
•only.  Mullins  v.  Howell,  48  L.  J.,  Ch.  679; 
11  Ch.  D.  763. 

Where  on  motion  for  a  mandatory  injunction 
.an  order  was  made  by  consult  pursuant  to  the 
terms  of  a  previous  agreement,  by  which  the 
•defendant  gave  an  undertaking  to  remove 
certain  obstructions,  and  it  appeu^  that  the 
defendant  had  by  mistake  consented  to  a  more 
•extensive  undertaking  than  he  intended  to  do, 
the  court 'refused  to  enforce  that  part  of  the 
xindertaking  which  had  been  given  oy  mistake. 
Jb. 

Withdrawal  of  Consent] — ^When  an  order 
is  made  by  consent,  such  consent  may  be  with- 
•drawn  at  any  time  before  the  order  is  passed  and 
■entered.    Roger$  v.  Hon^  26  W.  K.  432. 

When  the  counsel  and  solicitors  of  a  defendant, 
being  aware  of  all  the  facts  on  which  an  order 
ought  to  be  made,  consented  in  court,  in  the 
defendant's  presence,  to  an  order  against  him, 
he  was  not  allowed  to  withdraw  his  consent,  on 
the  grounds  that  his  advisers  mistook  their 
instructions,  and  had  no  sufficient  authority  to 
bind  him.  Aliter  if  the  consent  is  given  through 
inadvertence.  Holt  v.  Jeue,  46  L.  J.,  Ch.  264  ; 
S  Oh.  D.  177  ;  24  W.  B.  879. 

A  defendant  in  an  action  had  undertaken  by 
tiis  counsel  at  the  hearing  to  make  certain  pay- 


ments which  had  been  agreed  upon  as  the 
measure  of  damages.  After  the  order  had  b^n 
passed  and  entered,  i.e.  at  least  two  weeks  after 
judgment,  the  defendant  moved  to  be  discharged 
from  the  undertaking  on  the  ground  of  its  having 
been  given  under  a  misapprehension  of  facts : — 
Held,  that  the  application  came  too  late,  the 
defendant  having  had  ample  time  between  the 
delivery  of  the  judgment  and  the  drawing  up  of 
the  order  in  which  to  ascertain  the  state  of  facts. 
Att.'Oen,  V.  Tomline,  47  L.  J.,  Ch.  473 ;  7  Ch.  D. 
388  ;  88  L.  T.  57  ;  26  W.  B.  188. 

An  action  was  brought  against  a  local  board 
to  retrain  them  from  pulling  down  certain 
houses  of  the  plaintifTs,  and  for  damages.  On  a 
motion  for  an  injunction  coming  on,  the  defen- 
dants' counsel,  by  the  authority  of  his  clients, 
consented  to  an  order  for  a  perpetual  injunction, 
with  costs,  and  an  inquiry  as  to  damages,  and 
such  order  was  taken  by  consent  without  opening 
the  case  to  the  court.  Before  the  order  had  been 
passed,  the  defendants  formally  withdrew  their 
consent,  and  the  registrar  thereupon  declined  to 
pass  the  order  without  the  direction  of  the  court. 
The  plaintiff  moved  that  he  might  be  directed  to 
proceed  to  perfect  the  order.  The  defendants 
alleged  that  their  instructions  to  consent  had 
been  given  under  a  misapprehension,  but  did  not 
enter  into  any  evidence  in  support  of  that 
allegation : — Held,  that  where  counsel  by  the 
authority  of  their  clients  consent  to  an  order, 
the  clients  cannot  arbitrarily  withdraw  such 
consent,  and  that  the  registrar  must  be  directed 
to  proceed  to  perfect  the  order,  without  pre- 
judice to  any  application  which  the  defendimts 
might  make  to  the  court  below  to  be  relieved 
from  their  consent  on  the  ground  of  mistake  or 
surprise,  or  for  other  sufficient  reason.  Hartey 
V.  Croydon  Union  Rufal   Sanitary  AtUhorlty, 

53  L.  J.,  Ch.  707  ;  26  Ch.  D.  249  ,  60  L.  T.  291  ; 
32  W.  R.  389— C.  A. 

An  action  was  brought  for  an  injunction  to 
restrain  the  defendant  from  selling  certain 
buttons  alleged  to  be  an  infringement  of  the 
plaintifb'  registered  trade-mark.  The  defendant, 
believing  that  he  had  no  defence  to  the  action, 
consented  to  an  order  for  a  perpetual  injunction 
with  costs.  Before  the  order  was  drawn  up,  he 
received  a  letter  from  the  manufacturer  of  the 
buttons,  which  were  made  in  Germany,  where- 
from  it  appeared  that  the  buttons  had  been  sold 
in  this  country  long  before  the  registration  of 
the  plaintifb'  trade-mark.  On  motion  by  the 
defendant  that  he  might  be  relieved  from  the 
consent  so  given : — Held,  that  a  party  who  has 
deliberately  consented  to  a  perpetual  injunction 
cannot  be  permitted  to  withdraw  his  consent 
merely  because  he  has  subsequently  discovered 
that  he  might  have  a  good  defence  to  the  action ; 
that  the  case  was  not  one  of  mistake ;  and  that 
the  motion  must  be  refused.    JSUas  v.  Williams^ 

54  L.  J.,  Ch.  336  ;  62  L.  T.  39. 

Yarm  of  Order.] — ^Where,  by  arrangement,  any 
order  which  is  not  according  to  the  course  of  the 
court  is  inserted  in  a  decree,  such  order  must  in 
the  decree  be  stated  to  be  by  consent.  BartUtt 
V.  Woa,  30  L.  J.,  Oh.  614  ;  4L.T.  692  ;  9  W.B. 
817. 

Where  an  order  has  been  agreed  to  and 
arranged  between  the  parties  to  an  action,  and 
has  not  been  sanctioned  or  directed  by  the  court, 
it  should  appear  on  the  face  of  the  order  that  it 
is  an  order  by  consent.  Miehd  v.  Mutehf  65 
L.  J.,  Ch.  485  ;  64  L.  T.  46  ;  84  W.  R.  261. 

19—2 
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An  order  directing  an  issue  "  with  the  consent 
of  all  parties  in  the  cause  "  is  erroneous  so  far  as 
it  purpoils  to  be  with  the  oousent  of  an  infant 
party.  Malone  y.  MdUme^  8  CL  &  F.  179; 
West,  637  ;  3  Ir.  Eq.  R.  636. 

The  plaintiffs  farms  had  been  injuriouslj 
affected  by  some  works  of  the  defendant,  which 
resulted  in  certain  actions  and  a  suit  in  equity. 
An  order  had  been  made  in  the  latter  by  consent 
declaring  that  the  valuation  of  the  farms  ought 
to  be  calculated  upon  the  basis  of  the  existing 
state  of  the  farms  after  the  damage  : — Held,  that 
such  declaration  ought  to  be  omitted  from  the 
consent  order.  Houghton  v.  Bankart,  7  Jur. 
(N.B.)  67 ;  3  L.  T.  606  ;  9  W.  R.  215. 

AmeiidsiAiit  of«] — ^If  an  order  made  by 


consent  is,  through  mistake,  capable  of  an  inter- 
pretation contrary  to  the  real  intention,  it  will 
be  amended  by  the  court,  so  as  to  make  it  plainly 
and  clearly  represent  that  intention,  Olderihaw 
y.  King,  26  L.  J.,  Ex.  384. 

Oonsent  Order  by  Ktitake  not  enforced.] 


— ^Where  on  motion  for  a  mandatory  injunction 
an  order  was  made  by  consent,  pursuant  to  the 
terms  of  a  preyious  agreement,  by  which  the 
defendant  gave  an  undertaking  to  remove  certain 
obstructions,  and  it  appeared  that  the  defendant 
bad  by  mistake  consented  to  a  more  extensive 
undertaking  than  he  intended  to  do,  the  court 
refused  to  enforee  that  part  of  the  undertaking 
which  had  been  given  by  mistake.    2b, 

Content  Jadgment  —  Xotion  on  Hotloe.J — 
There  is  no  fixed  rule  in  the  chancery  division 
that  judgment  by  consent  must,  in  all  cases,  be 
obtained  by  motion  on  notice  for  judgment. 
PneunuUio  Tyre  Co,  v.  Qrappler  Pneumatic 
Tyre  Co,,  [1897]  1  Ir.  R.  467. 

j,  INTEBLOCUTOBY  OBDEBS. 

Orders  held  to  be  Intorloontorj  on  AppoaL] — 
See  Appeal. 

Applieation  by  Defendant.] — Defendant  not 
being  the  party  seeking  relief,  therefore  is  not 
entitled  to  apply  for  an  interlocutory  order  for 
his  own  security  or  relief  as  to  the  subject  matter 
of  the  suit,  unless  the  object  of  his  motion  may 
be  imposed  as  a  condition  on  an  order  applied 
for  by  the  plaintiff.  Wynne  v.  Or^ffith,  1  Sim.  k, 
S.  147  ;  1  L  J.  (O.S.)  Ch.  110. 

Title  to  Tnnd  in  Conrt.] — ^When  a  fund,  the 
title  to  which  is  litigated  in  the  cause,  has  been 
brought  into  court,  it  is  contrary  to  the  practice 
of  the  court  to  determine  the  question  of  title 
upon  interlocutory  applications  so  far  as  to 
direct  that  the  interest  of  the  fund  shall  be  paid 
to  one  of  the  parties  claiming  it  until  further 
order.  Nedhy  v.  Nedhy,  4  Myl.  &  C.  367  ;  3 
Jur.  18.    Reveising  8  L.  J.,  Ch.  23. 

Bent— EooeiTor.] — The  court  will  not  by  an 
interlocutory  order  before  the  hearing  charge  a 
party  who  is  in  possession  of  an  estate,  and  who 
has  been  ordered  to  pay  an  occupation  rent  to 
the  receiver,  with  the  amount  of  such  rent  for 
any  period  antecedent  to  the  date  of  the  order 
for  fixing  the  rent  and  appointing  the  receiver. 
Moyd  V.  Maaon,  2  Myl.  k  C.  487. 

See  Reoeiveb. 

Eyidonee  at  Hearing.] — The  court  will  not, 
upon   an   interlocutory  application,  after   the 


cause  is  set  down^or  hearing,  declare  that  at  the 
hearing  a  particular  document  may  be  produced 
and  r^d  as  evidence.  Att.-Oen,  v.  FUnmongeri 
Co.,  4  Myl.  &  C.  1  ;  C.  P.  Coop.  386. 

The  court  has  jurisdiction  to  make  any  inter- 
locutory order  which  is  reasonably  asked  as 
ancillary  to  the  administration  of  justice  at  the 
hearing.  Smith  y.  Petere,  44  L.  J.,  Ch.  613 ; 
L.  R.  20  Eq.  611 ;  23  W.  R.  763. 

The  court  will  make  interlocutory  orders  for 
production  only  for  security  or  discovery,  and 
will  not  anticipate  the  decree.  Lingen  v.  Simp- 
eon,  6  Madd.  290. 

Final  Deeree.] — ^Final  decree  cannot  be  made 
upon  an  interlocutory  order  without  consent. 
Allan  y.  Bower,  3  Bro.  C.  C.  149. 

Question  in  Canio.] — ^The  court,  in  dealing 
with  interlocutory  applications,  wiU  confine 
itself  strictly  to  the  immediate  object  sought, 
and,  as  far  as  possible,  abstain  from  prejudging 
the  question  in  the  cause.  Skinners*  Co,  Y.Irish 
Society,  1  Myl.  &  C.  162. 

QnesUons  of  Law.]— The  court  will  not  give 
its  decision  upon  important  questions  of  law 
upon  interlocutory  application,  iates  v.  Brothers, 
2  Eq.  R.  327  ;  23  L.  J.,  Ch.  922. 

Orden  for  Sale.] — ^In  an  action  to  enforce  a 
charge  on  real  estate,  the  plaintiff  is,  under  ordi- 
nary circumstances,  entitled  to  an  order  for  sale 
before  the  trial  on  shewing  a  case  upon  which 
such  an  order  would  be  made  at  the  triaL  Jkirie 
y,  Ashwin,  47  L.  J.,  Ch.  70  ;  26  W.  R.  139. 

Intorloontorj  Injnnetion.] — See  iKJimcriox. 


h,  Obdebs  Ex  pabte  ob  of  ooubse. 

Hnllity  nntil  Sorvieo.] — ^An  order  obtained  ex 
parte  is  a  nullity  till  service.  Ballard  v.  Catling^ 
2  Keen,  606 ;  7  L.  J.,  Ch.  186. 

When  irrognlarly  obtained.] — An  order  of 
course  alleged  to  have  been  irregularly  obtained 
cannot  be  treated  as  a  nullity.  It  operates  until, 
by  a  proper  application,  it  is  discharged.  Blake 
V.  Blake,  7  Beav.  614. 

A  party  who  has  served  and  proceeded  on  an 
irregular  order  of  course  is  not  at  liberty  to 
abandon  it  upon  tender  to  his  adversary  of  the 
costs.  The  order  must  be  considered  as  a  valid 
and  subsisting  order  nntil  it  is  disposed  of  in 
some  regular  course,  and  when  costs  are  due  to  a 
party  tibe  amount  must  be  ascertained  in  a 
regular  course.  Pearoe  v.  Cfray,  4  Beav.  127 ;  10- 
L.  J.,  Ch.  353. 

Where  an  irregular  order  has  been  obtained, 
no  subsequent  order  to  the  same  effect  can  be 
had  until  the  former  has  been  discharged.    lb. 

Knowledge  but  no  Servioe.] — ^An  order  of  the- 
court  of  which  the  party  affected  by  it  has 
notice,  though  not  formally  served  upon  him,  is 
not  to  be  disregarded  or  treated  by  him  as  a 
nullity,  however  certain  it  may  be  that  the  order 
is  erroneous,  and  would,  upon  a  proper  applica- 
tion for  that  purpose,  be  discharged.  Chueh  v. 
Cremer,  2  Ph.  113 ;  1  Coop.  C.  C.  338  ;  16  L»  J.^ 
Ch.  92. 

An  order  made  by  the  Master,  although 
obtained  irregularly,  and  ex  parte  as  to  some  of 
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the  parties  in  the  cause,  cannot  be  treated  by 
them  as  a  nullitj ;  and  therefore,  where  one 
<lefendant  had,  without  notice  to  his  co-defen- 
dants, obtained  an  order  &om  the  Master  to 
enlarge  publication,  and  before  the  enlarged 
time  expired  another  defendant,  knowing  of  the 
order,  set  down  the  cause  for  hearing,  the  cause 
^as  ordered  to  be  struck  out  of  the  registrar's 
book,  with  costs  to  be  paid  by  the  defendant 
i^ho  had  set  it  down.  Hughes  t.  Williams^ 
6  Hare,  71 ;  16  L.  J.,  Ch.  200 ;  11  Jur.  237. 
Affirmed  by  Lord  Chancellor,  26th  March,  1847. 

Proof  of  Title.]  —  In  ex  parte  applications 
seeking  to  affect  the  ownership  of  property,  the 
strictest  proof  of  title  wiU  be  required,  and  the 
bar  are  expected  to  assist  the  court  with  any 
authorities  that  may  exist  upon  the  point. 
Charley,  In  re,  16  Jar.  283. 

Xaterial  Facts  xniut  be  stated.] — An  order 
obtained  as  of  course  to  enlarge  publication, 
upon  an  allegation  that  he  has  witnesses  to 
examine,  will,  if  it  can  be  shewn  that,  from  the 
nature  of  the  suit,  the  party  can  have  no  wit- 
nesses to  examine,  be  discharged,  as  being 
j>jonnded  on  a  false  allegation.  Brunt  t. 
WardU,  3  Y.  &  ColL  608  ;  8  L.  J.,  Ex.  £q.  64. 

An  order  for  an  injunction  was  obtained  ex 
parte  after  an  appearance  had  been  entered  by 
the  clerk  in  court,  who  had  instructions  from 
the  solicitor  for  the  railway  company  to  enter 
an  appearance  immediately  to  eyery  bill  which 
should  be  filed  against  them ;  but  the  fact  of  the 
defendant's  having  appeared  was  not  known  to 
the  plaintifTs  solicitor  when  the  injunction  was 
obtained: — Held,  that  the  order  must  be  dis- 
charged ;  for,  although  the  court  might  grant 
an  injunction  ex  parte,  under  such  circumstances, 
even  after  appearance,  yet  the  fact  of  such 
appearance  having  been  entered  must  be  stated 
when  the  application  is  made ;  and  if  not  known 
at  the  time,  then  the  plaintiff  must  take  his 
chance  whether  he  obtain  a  good  or  bad  order. 
Mandall  t.  Commercial  Ry,,  3  Jur.  381. 

An  application  for  an  order  of  course  should 
state  the  material  facts.  If  there  be  any  sup- 
pression, the  order  will  be  discharged,  and  the 
court  will  not,  on  the  application  to  discharge  it, 
support  it  on  the  special  merits  then  for  the  first 
time  appearing.  St.  Victor  v.  Devereux,  6  Beav. 
584  ;  13  L.  J.,  Ch.  102  ;  8  Jur.  26. 

Parties  resortiug  to  the  summary  jurisdiction 
of  the  court  by  claim  are  bound  to  state  all  the 
facts  of  the  case  which  are  within  their  own 
knowledge,  and  are  not  justified  in  merely  stating 
those  facts  which  they  may  consider  material  in 
the  case  they  take  as  to  the  relief  to  which  they 
may  be  entitled.  Ooode  v.  West,  9  Hare,  378  ; 
21  L.  J.,  Ch.  127  ;  15  Jur.  1025. 

Therefore,  where  the  cestui  que  trust  of  an 
aliquot  share  of  a  trust  fund,  being  aware  that 
the  trustees  had  severed  the  share,  and  paid  it 
into  court  under  the  trustee  indemnity  acts, 
retaining  only  a  sum  in  respect  of  costs,  filed  a 
claim  suppressing  the  fact  of  the  severance  and 
payment  into  court  of  the  aliquot  share,  and 
seeking  to  have  the  whole  trust  fund  adminis- 
tered by  decree  of  the  court,  the  claim  was  dis- 
missed with  costs.    Ih, 

Although  a  claim  must  state  the  whole  of  the 
case  of  the  plaintiff,  yet  it  need  not  state  the 
defence  expected  to  be  raised  by  the  defendant. 
Jacobs  V.  itichards,  23  L.  J.,  Ch.  557 ;  18  Jur. 
o27  ;  2  W.  R.  174. 


A  party  obtaining  an  order  of  course  is  bound 
to  state  truly  every  fact  which  is  material  to  the 
question,  whether  an  order  ought  to  be  granted 
as  of  course  or  not.  Upon  a  motion  to  discharge 
an  order  obtained  as  of  course,  which  ought  to 
have  been  the  subject  of  a  special  application,  the 
order  is  to  be  discharged  on  that  ground,  although 
there  may  be  merits  on  which  it  might  have 
been  proper  to  grant  the  order.  Holconibe  v. 
Antrohtis,  8  Beav.  405 ;  14  L.  J.,  Ch.  378. 

An  order  obtained  ex  parte  upon  motion 
discharged  on  account  of  the  suppression  of 
material  facts.  De  FeucMres  v.  Datoes,  11 
Beav.  46. 

A  party  applying  for  an  order  of  course  should 
state  everything  which  can  have  a  bearing  on  the 
matjter,  oUierwise  the  order  will  be  discharged. 
^yalker,In  re,  14  Beav.  227.      . 

A  petition  for  an  ex  parte  order,  suppressing 
any  £&ct  which  would  be  material  to  the  officer  in 
drawing  up  the  order,  and  without  which  the 
order  would  not  be  drawn  up  : — Held,  irregular ; 
and  the  motion  refused  with  costs.  Lmois  v. 
Cooper,  2  Ph.  178  ;  16  L.  J.,  Ch.  265. 

It  is  essential  to  an  order  of  course  that  it 
should  be  made  upon  a  true  statement  of  facts. 
JSrignall  v.  WhiteJiead,  30  Beav.  229;  8  Jur. 
(N.s.)  183  ;  6  L.  T.  301 ;  10  W.  R.  69. 

The  rule  upon  applications  for  ex  parte  orders 
is  the  same  as  that  upon  ex  parte  application  for 
injunctions,  and  in  both  cases  the  suppression 
of  a  material  fact  is  fatal  to  the  order.  Oedye, 
In  re,  15  Beav.  254. 

An  order  obtained  ex  parte  was  discharged  on 
the  ground  of  the  suppression  of  material  facts. 
Atkm  V.  Moran,  Ir.  B.  6  Eq.  79. 

On  obtaining  Ex  parte  Injnnetion.] — See 

Injunction. 

Amendment.]  ^ An  order  of  course  may  be 
amended  before  service;  but  semble  that  after 
service  it  cannot  be  amended  in  the  absence  of 
the  party  to  be  affected  thereby.  Wool  v.  Towrdey^ 
9  Beav.  41  ;  15  L.  J.,  Ch.  143. 

Applieation  where  made.] — ^When  under  the 
rules  under  the  judicature  act  an  order  is  to  be 
obtained  ex  parte  on  application  to  the  court  or 
a  judge,  the  application  need  not  be  made  In 
court,  but  an  order  of  course  may  be  obtained. 
Roffcy  V.  ma&r,  24  W.  R.  109. 

Discharge  of.] — ^Though  an  ex  parte  order  has 
been  drawn  up  and  entered,  the  party  affected 
thereby  is  at  liberty  to  apply  for  its  discharge 
to  the  judge  who  made  tiie  order ;  the  order 
being  ex  parte,  such  an  application  does  not 
include  a  rehearing.  Boyle  v.  Sacker,  58  L.  J., 
Ch.  141 ;  39  Ch.  D.  249  ;  58  L.  T.  822;  37  W.  R, 
68— C.  A. 

A  plaintiff  having  obtained  an  order  of  course 
to  amend  after  the  time  limited  for  that  purpose 
had  expired,  and  the  defendant  being  in  a  con- 
dition to  move  to  dismiss  for  want  of  prosecu- 
tion : — Held,  that  a  single  notice  of  motion  to 
discharge  the  irregular  order,  and  to  dismiss  the 
bill,  was  not  irregular  on  the  ground  of  multi- 
fariousness. TraUe  v.  Bull^  1  Beav.  475  ;  3  Jur. 
624. 

Where  an  application  is  made  at  the  rolls  to 
discharge  an  order  of  course,  obtained  in  a  vice- 
chanceUor's  cause,  the  court  can  only  consider 
the  regularity  of  the  order  as  an  order  of  course, 
and  will  not  enter  into  the  merits.     The  rule  is 
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general,  that  the  ooort  will  not,  on  an  applica- 
tion to  discharge  an  order  of  course  for  irr^fu- 
larity,  sustain  it  as  an  order  obtained  adyersely 
on  merits.  Brooks  ▼.  Purton,  4  Beav.  494 ;  11 
L.  J.,  Ch.  73. 

Where  an  irregular  order  has  been  obtained, 
no  subsequent  onler  to  the  same  effect  can  be 
had  until  the  former  has  been  discharged. 
Pearoe  ▼.  6hay,  4  Bear.  127  ;  10  L.  J.,  Ch.  353. 

An  order  of  course,  though  obtained  within 
the  time  limited  by  the  General  Orders,  dis- 
charged on  the  ground  of  the  inexcusable  delay 
of  the  plaintiff  in  proceeding  and  getting  in  the 
answer  of  a  defendant  under  her  control,  and 
because  it  had  been  obtained  for  the  purpose  of 
defeating  a  motion  to  dismiss  for  want  of  prose- 
cution. jFbreman  ▼.  Chay,  9  Beav.  200 ;  16  L.  J., 
Ch.  233  ;  11  Jur.  483. 

I,  SETTnro  Abide  asd  Impeachiso 
1*  Practio6« 

Kotioe  of  Xotion.] — Notice  must  be  given  of  a 
motion  made  to  the  court  of  appeal,  imder  Rules 
of  Supreme  Court,  1875,  Ord.  XL.  r.  4,  to  set 
aside  the  judgment  entered  at  the  trial  before  a 

J'ury  and  enter  judgment.     Jones  ▼.  DavU^  36 
J.  T.  416— C.  A. 

An  order  discharged  for  irregularity,  with 
costs,  though  the  notice  of  motion  was  general. 
An  order  may  be  impeached  for  irre^darity, 
although  the  notice  of  motion  do  not  specify 
that  as  the  ground  for  it,  the  omission  being 
material  only  as  to  costs,  and  not  always  even 
as  to  them.    JBroum  ▼.  JRohertsofij  2  Ph.  173. 

The  AppUoation.]— When  imder  Ord.  XL.  r.  4, 
a  motion  is  made  to  the  court!  of  appeal  to  set 
aside  a  judgment  and  enter  any  other  judgment, 
it  must  be  shewn  that  the  judgment  was  entered 
wrongly  with  reference  to  the  findings  of  the 
jury,  otherwise  the  motion  would  be  to  a  divi- 
fiional  court  to  set  aside  the  verdict  and  for  a 
new  trial  Daviet  v.  Felix^  48  L.  J.,  Ex.  3 ; 
4  Bx.  D.  32  ;  39  L.  T.  322  ;  27  W.  R.  108— C.  A. 

See  also  Oases  sub  tit.  Appeal. 

A  suit  to  set  aside  a  decree  at  the  rolls  on  the 
ground  of  fraud  might  be  heard  by  the  vice- 
chancellor.    Archer  v.  Slater,  10  Sim.  624. 

The  rule  that  an  application  to  vary  or  dis- 
charge an  order  made  on  petition  must,  if  made 
on  the  merits,  be  the  subject  of  a  regular  re- 
hearing, applies  even  though  all  parties  consent 
to  a  different  course.  North  Wales  Slate  Supply 
Co,,  In  re,  21  L.  T.  818  ;  18  W.  R.  403. 

It  is  irregular  for  a  party  complaining  of  one 
part  of  an  order  only  to  move  that  it  be  dis- 
charged altogether.  Beadles  v.  Biroh^  9  L.  J., 
Oh.  348. 

Applioation,  by  whom  made.] — If  a  person,  who 
is  not  a  party  to  the  record,  seeks  to  set  aside  a 
judgment  by  which  he  is  injuriously  affected, 
which  the  defendant  in  the  action  has  allowed 
to  go  by  default,  he  ought  by  summons,  taken 
out  in  the  name  of  the  defendant,  or  if  not 
entitled  to  use  the  defendant's  name  then  taken 
out  in  his  own  name,  but  in  that  case  served  on 
both  the  plaintiff  and  the  defendant,  to  apply  for 
leave  to  nave  the  judgment  set  aside,  and  to  be 
allowed  either  to  defend  the  action  on  such 
terms  of  indemnifying  the  defendant  as  the 
judge  may  consider  right,  or  to  intervene  in  the 
action  in  the  manner  pointed  out  by  the  Judica- 


ture Act,  1873,  s.  24,  sub-s.  5.  Ord.  XXVIL 
r.  15,  is  designed  to  enable  judgments  by  default 
to  be  set  aside  by  those  who  have  or  who  can 
acquire  a  locus  standi,  and  does  not  give'a  locos 
standi  to  those  who  have  none.  Jacques  v. 
Harrison,  53  L.  J.,  Q.  B.  137  ;  12  Q.  B.  D.  165  ; 
50  L.  T.  246  ;  32  W.  R.  471— C.  A. 

A  person  who  is  not  a  party  to  a  cause  cannot, 
in  general,  apply  to  discharge  an  order  made  in 
that  cause.  HouglUon  v.  GodsclutU,  2  Coop. 
0.  C.  89. 

A  party  may  move  to  discharge  an  order, 
though  he  is  in  contempt  for  not  obeying  it. 
Hia  V.  Bissel,  Mos.  258. 

An  order  discharged,  on  the  objection  of  the 
Bank,  as  being  unauthorised  by  the  trustee  act ; 
and  another  order  substituted,  under  the  1  WiU. 
4,  c.  65,  8.  32.  It  is  the  du^  of  the  Bank  of 
EngUnd  to  bring  an  erroneous  order,  upon  which 
it  is  asked  to  act,  imder  the  notice  of  the  courts 
Westwood,  In  re,  6  N.  R.  316. 

On  a  motion  to  discharge  an  alleged  irregalar 
order,  no  parties  can  be  heard  in  support  of  the 
application  but  those  who  have  joined  in  the 
motion  to  discharge  it.  Stubhs  v.  Sargon,  3  Beav. 
408. 

Tune  to  make  Applioation.]— When  no  irrepar- 
able  wrong  will  be  done  to  a  plaintiff  who  has 
obtained  judgment  by  default,  lapse  of  time  is 
not  a  bar  to  an  application  to  set  it  aside. 
Attoood  V.  Chichester,  47  L.  J.,  Q.  B.  300 ;  a 
Q.  B.  D.  722  ;  38  L.  T.  48  ;  26  W.  R.  320— C.  A. 

A  married  woman  was  sued  on  a  cheque  and 
two  promissory  notes  which  she  had  signed 
along  with  her  husband,  who  had  received  the 
money  advanced  by  the  plaintiff  upon  them. 
The  plaintiff  knew  all  the  circumstances.  The 
wife  gave  the  writ  to  her  husband,  and  he  to  hi» 
solicitors,  who  allowed  judgment  to  go  by  de&ult. 
After  various  interlocutory  proce^iings,  all  of 
which  were  unknown  to  the  defendant,  an  appli- 
cation to  attach  her  was  made,  upon  which  she 
applied  for  leave  to  set  aside  the  judgment: — 
Held,  that  the  delay  was  no  bar  to  the  applica- 
tion, the  action  having  been  improperly  brought 
against  the  defendant,  and  the  plaintiff  bein^ 
aware  of  the  impropriety,  and  having  suffered  no 
irreparable  mischief.    Ih. 

An  action  having  been  brought  in  the  names 
of  twelve  persons  who  had  formerly  been  share- 
holders in  a  mine,  upon  instructions  given  to  the 
attorney  by  one  who  alleged  himself  to  be  purser, 
and  as  sucn  authorised  to  sue  on  behalf  of  the 
adventurers,  three  obtained  judges*  orders  to 
strike  out  their  names,  on  the  ground  that  they 
had  no  interest  in  the  matter,  and  that  their 
names  had  been  used  without  their  knowledge  or 
consent.  These  orders  were  obtained  on  the 
19th  of  September,  1854,  after  the  cause  had  been 
taken  down  for  trial,  and  the  defendant  bad  con- 
sequently become  entitled  to  costs  of  the  day  on 
the  withdrawal  of  the  record.  On  the  5th  of 
May,  1855,  the  defendant  obtained  a  rule  calling 
upon  the  three  plaintiffs,  whose  names  tiad  been 
struck  out,  to  shew  cause  why  the  orders  for 
that  purpose  should  not  be  rescinded : — Held, 
that  the  application  was  too  late.  Qdlins  v. 
Johnson,  16  C.  B.  588  ;  3  C.  L.  R.  1285  :  24  L.  J.» 
C.  P.  231. 

A  decree  to  all  appearance  just  in  itself  when 
pronounced,  and  strengthened,  moreover,  by  con- 
stant possession  and  unvarying  recognition  for 
more  than  two  centuries,  requires  the  strongest 
grounds  to  warrant  its  impeachment,  the  great 
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prmclple  applicable  to  each  a  case  being  omnia 
prsBsamnntur  ^  judioe  rite  et  solennitur  acta. 
JJee  ▼.  Johnstone,  L.  R.  1  H.  L.  (Sc.)  426. 

This  principle,  was  deemed  peculiarly  impera- 
tiTe  in  a  case  where  a  decree,  with  its  warrant 
and  register,  was  shewn  to  have  perished  in  a 
great  fire  so  far  back  as  1700,  nothing  remaining 
but  an  extract.    Ih. 

An  application  to  set  aside  a  judgment  on  the 
groond  of  mistake  must  be  made  within  a  reason- 
able time  after  the  discovery  of  the  mistake. 
Oannan  y.  Reynold*,  5  £L  A;  BL  301  ;  26  L.  J., 
Q.  B.  62  ;  1  Jur.  (N.B.)  878. 

An  application  to  set  aside  proceedings  alleged 
to  have  been  instituted  without  the  applicant's 
authority  must  be  made  as  soon  as  he  is  aware  of 
their  pendency.  The  Bellcaim,  54  L.  T.  544 ; 
6  Asp.  M.  0.  582. 

An  application  to  set  aside  a  judgment  for 
irregularity  must  be  taken  advantage  of 
promptly.  Stopfard  v.  FUxgerald,  4  D.  &  L. 
725  ;  11  Jur.  454. 

An  application  to  set  aside  a  judgment,  on  the 
ground  that  the  signing  of  it  was  contrary  to 
good  faith,  must  be  made  promptly.  Saunden 
▼.  J<mo$,  3  D.  &  L.  770  ;  16  L.  J.,  Q.  B.  272. 

Applications  to  discharge  orders  for  irregu- 
larily  must  be  made  without  delay.  Joseph  v. 
Simpson,  10  Price,  25. 

Order  bj  Consent— Patted  and  entered.] 

— Where  a  judgment  taken  by  consent  has  been 
passed  and  entered,  the  court  has  no  jurisdiction, 
without  consent,  to  entertain  a  motion  in  the 
action  by  one  of  the  parties  to  set  aside  the 
judgment  on  the  ground  that  the  consent  was 
given  under  a  mistake,  and  that  the  judgment 
does  not  express  the  true  intention  of  the  parties. 
AimwoHh  ▼.  Wilding,  65  L.  J.,  Ch.  432  ;  [1896] 
1  Ch.  673  ;  74  L.  T.  193  ;  44  W.  B.  540. 

Hie  fact  that  a  consent  order  has  been  passed 
and  entered,  and  that  the  party  complaining  has, 
before  he  found  out  his  mistake,  sought  to  enforce 
it  in  the  sense  in  which  he  understood  it,  does 
not  prevent  him  from  taking  steps  to  have  it  set 
aside.  Hichman  v.  JBerens  (64  L.  J.,  Ch.  785  ; 
[18951  2  Oh.  638)  and  Stewart  v.  Kennedy 
(15  App.  Gas.  75,  108)  appUed.  Wilding  v. 
Sanderson,  66  L.  J.,  Ch.  684  ;  [1897]  2  Ch.  534  ; 
77  L.  T.  67  ;  45  W.  a  675—0.  A, 

TriTolovt  AppUoationt — Pomi  of  Order.] — 

Bepeated  frivolous  applications  for  the  purpose 
of  impeaching  a  judgment  having  been  xnade  by 
the  same  parties,  the  court  of  appeal  made  an 
order  prohibiting  any  further  application  with- 
out leave  of  the  court.  Grepe  v.  Xoam,  57  L.  J., 
Ch.  435  ;  37  Ch.  D.  168 ;  58  L.  T.  100— 0.  A. 

Juritdietion  of  Chanoery  Divition— Judgment 
«f  Queen' t  Bench  Diyition.] — ^Upon  an  applica- 
tion to  remove  a  person's  name  m>m  the  roister 
of  a  company  the  court  confirmed  the  allotment. 
The  instalments  payable  on  allotment  had  not 
been  paid.  The  company  had  commenced  an 
action  in  the  Queen^s  Bench  Division  to  recover 
them,  and  applied  for  judgment  under  Ord.  XIV . 
Leave  was  given  to  defend  upon  paying  lOOl, 
into  court.  The  defendant  made  default,  and 
leave  to  sign  judgment  against  him  was  given  on 
the  17th  January.  Judgment  was  signed  early 
in  February,  and  on  the  9th  April  the  defendant 
took  out  a  summons  to  set  aside  the  judgment, 
-which  was  transferred  and  came  on  with  the 
*  motion : — Held,  that  the  court  had  jurisdiction 


to  set  aside  the  judgment.  Portuguese  Oonsoli" 
dated  Copper  Mines,  In  re,  Badnuvn's  case,  2  Meg. 
65  ;  62  L.  T.  179. 

Affidavit  of  Xeriti.]— Where  the  defendant, 
in  an  action  for  the  recovery  of  land  and  foe 
arrears  of  rent,  failed  to  comply  with  an  order 
that  if  he  did  not  within  three  days  file  an  affi-» 
davit  in  answer  to  interrogatories  his  defence 
should  be  struck  out  and  judgment  signed: — 
Held,  that  the  plaintiffs  were  entitled  to  sign 
judgment  under  the  order  without  previously 
serving  it  upon  the  defendant,  and  that  a  judg-k 
ment  so  signed,  being  a  regular  judgment,  could 
not  be  set  aside  in  the  absence  of  an  affidavit  of 
merits.  Farden  v.  BiclUer,  58  L.  J.,  Q.  B.  244  ; 
23  Q.  B.  D.  124  ;  60  L.  T.  304 ;  37  W.  B.  767. 

Diteretion  of  Court.]— A  defendant  against^ 
whom  a  judgment  had  been  signed,  and  who  had 
a  good  legal  defence,  having  refused  equitable 
terms  of  compromise,  the  court  denied  him  the 
indulgence  of  setting  aside  the  judgment  and 
permitting  him  to  plead.    Anon.,  4  Taunt.  885. 

The  court  will  not  set  aside  a  judgment  so  as 
to  allow  the  defendant  to  plead  the  statute  of 
Umitations.     WUleU  v.  AUerton,  1  W.  Bl.  35. 

But  the  court  will  set  aside  a  regular  inter- 
locutory judgment  on  affidavit  of  merits,  though 
it  is  the  defendant's  intention  to  pl^td  his  infancy. 
Delafield  v.  Tanner,  1  Marsh.  391 ;  5  Taunt.  866. 

So  on  an  affidavit  of  merits,  though  bank- 
ruptcy is  intended  to  be  pleaded.  Scans  y.  QUI, 

I  Bos.  &  P.  52. 

Waiver.] — ^Where  an  order  had  been  obtained, 
that  service  of  a  subpoena  on  the  attorney  of  the 
defendant,  who  resided  abroad,  and  had  brought 
an  action  at  law  against  the  plaintifEs,  should  be 
good  service,  but  such  order  was  obtained,  and 
the  subpoena  issued  and  served  two  days 
before  the  filing  of  the  bill,  the  court  refused  to 
discharge  the  order  for  irregularity,  holding  that 
the  irregularity,  if  any,  bad  be^  waived  by  a 
subsequent  appearance  of  the  defendant.  Boyal 
Exchange  Assurance  Co,  v.  Short,  1  Y.  Ac  J.  570, 

Cottt.]— An  order  to  "discharge  an  irregular 
order  with  costs  "  carries  the  costs  of  the  appli- 
cation to  discharge  it.  West  v.  Smith,  3  Beaav. 
492 ;  10  L.  J.,  Ch.  218. 

2.  In  what  Caaoa. 

Irregularity.] — The  signing  judgment  for  debt 
and  taxed  costs,  without  any  notice  of  taxation^ 
is  not  an  irregularity  for  which  the  court  will 
set  aside  the  judgment.  Fidd  v.  Partridge, 
7  Ex.  689 ;  21  L.  J.,  Ex.  269  ;  16  Jur.  413. 

Judgment  entered  upon  a  warrant  of  attorney 
for  a  larger  sum  than  in  authorised  ia  an  irregu- 
larity.    Stopford  V.  Fitzgerald,  4  D.  4c  L.  725  ; 

II  Jur.  454. 

A  plaintiff  signed  an  irregular  judgment,  and 
on  the  defendant  taking  out  a  summons  to  set  it 
aside  he  was  informed  that  the  judgment  was 
withdrawn : — Held,  that  the  defendant  had  no 
right  to  get  an  order  drawn  up  for  setting  aside 
the  judgment,  and  that  therefore  he  was  liable 
to  pay  the  expense  of  it.  Hargrave  v.  Holden, 
3  D.  P.  0. 176. 

Where  the  sum  indorsed  on  the  writ  has  been 
reduced  by  payment  before  judgment  in  default 
of  appearance  has  been  entered,  and  judgment  is 
neverthelest  entered  for  the  whole  sum  indorsed, 
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the  defendant  ia  entitled  ex  debito  jnstitiaB  to 
have  the  judgment  set  aside,  notwithstanding 
that  execution  has  only  issued  for  the  amount 
actually  due.  Hvghei  v.  Justin^  63  L.  J.,  Q.  B. 
417  ;  [1894]  1 Q.  B.  667  ;  9  B.  212  ;  70  L.  T.  366  ; 
42  W.  JR.  339— C.  A. 

An  order  dispaupering  the  plaintiff,  obtained 
onaffidaTit  of  seirice  on  his  solicitor  at  his  office, 
discharged,  but  without  costs,  on  the  ground  of  a 
misnomer  of  the  solicitor  in  the  notice  of  motion. 
Moody  v.  Hebherd,  17  L.  J.,  Ch.  24  ;  11  Jur.  941. 

An  order,  obtained  on  affidavit  oit  sendee,  dis- 
charged with  costs,  on  the  ground  of  a  misnomer 
of  a  party  in  the  affidavit.  Salomon  y.  Stalmai^ 
4  Beav.  243  ;  10  L.  J.,  Gh.  327. 

It  is  irregular  for  a  plaintiffs  attorney,  whose 
judgment  has  been  set  aside  as  irregular,  with 
costs,  to  go  and  strike  it  out,  and  sign  judgment 
again,  so  as  to  avoid  payment  of  costs.  Curling 
V.  Bingham^  10  W.  B.  628. 

It  is  not  of  necessity  that  an  order  shall  be 
discharged  because  obtained  irregularly.  Anon.^ 
4  L.  J.  (0.8.)  Ch.  101. 

Upon  the  motion  of  B.,  the  court  ordered  that, 
upon  his  paying  the  purchase-money  into  court, 
he  should  be  substituted  as  purchaser  in  the 
place  of  A.,  and  that  A.  thereupon  should  be  dis- 
charged from  his  purdiase.  J^.  having  omitted 
to  draw  up  the  oraer,  the  plaintifb  in  the  cause 
did  so,  and  caused  a  direction  to  be  inserted  for 
payment  of  the  purchase-money  by  B.  within 
twelve  days  after  service  of  the  order,  in  which 
form  (after  notice  to  B.  to  attend  at  the  regis- 
trar's office)  the  order  was  passed.  On  the 
motion  of  B.,the  court  discharged  the  order  with 
costs.    Miller  v.  Stnith,  6  Hare,  609. 

Where  a  plaintiff  has  obtained  judgment 
irregularly,  the  defendant  is  entitled  ex  debito 
jnstitisB  to  have  such  judgment  set  aside ;  and 
the  court  has  only  power  to  impose  terms  upon 
him  as  a  condition  of  giving  him  his  costs. 
AfUahy  v.  Prcetoriut,  57  L.  J.,  Q.  B.  287 ;  20 
Q.  B.  D.  764  ;  68  L.  T.  671  ;  36  W.  B.  487—0.  A. 

In  setting  aside  a  judgment  for  irregularity, 
the  court,  u.  satisfied  that  there  has  not  be^ 
any  breach  of  faith,  has  power  to  impose  upon 
the  defendant  the  terms  that  no  action  shall  be 
brought  in  respect  of  an  execution  on  the  judg- 
ment.   Gailey  v.  Ocmlany  Ir.  B.  9  0.  L.  614. 

Consent  Order — Power  of  Court.] — The  owners 
of  the  B.  sued  the  owners  of  the  0.  for  a  collision. 
In  the  course  of  the  trial  a  compromise  was 
arrived  at,  whereupon  the  court  made  an  order 
by  consent  dismissing  the  action,  including  a 
counter-claim ,  without  costs.  The  owners  of  the 
cargo  on  the  B.  then  sued  the  owners  of  the  0., 
and  obtained  a  judgment  declaring  both  ships 
to  blame.  The  owners  of  the  0.  began  a  suit  to 
limit  their  liability,  and  paid  the  limitation  fund 
into  court.  Subsequently  the  owners  of  the  B., 
with  the  consent  of  the  owners  of  the  0.,  obtained 
on  summons,  without  application  to  the  court, 
an  order  in  the  registiy  setting  aside  the  first 
jrder,  and  made  a  claim  upon  the  fund  in  court : 
—Held,  that  the  second  order  was  invalid,  and 
did  not  operate  to  set  aside  the  first  order,  which 
was  a  juagment  of  the  court,  and  therefore  that, 
as  the  owners  of  the  B.  had  no  claim  against  the 
owners  of  the  C,  the  claim  was  rightly  dis- 
allowed. Whether  in  the  absence  of  fraud  the 
court  itself  could  have  set  aside  the  first  order, 
qufere.  Ths  Bellcaim,  55  L.  J.,  P.  3  ;  10  ?•  D. 
161  ;  63  L.  T.  686  ;  34  W.  a  65—0.  A. 

The  court  has  jurisdiction  to  discharge  an 


order  made  on  an  interlocutory  application  by 
consent  when  it  is  proved  to  have  been  made 
under  a  mistake,  though  a  mistake  on  one  side 
only.  Mulling  v.  HoweU,  48  L.  J.,  Ch.  679 ;  11 
Ch.  D.  763. 

A  consent  order  which  has  been  passed,  drawn 
up,  and  acted  upon  can  be  set  aside  (provided 
that  the  rights  of  other  parties  have  not  been 
affected)  not  only  on  the  ground  of  fraud,  but 
upon  any  ground  which  would  invalidate  the 
agreement  on  which  it  is  based  ;  therefore,  it  may 
be  set  aside  on  the  ground  of  common  mistake 
of  material  facts.  Huddergfield  Banking  Of, 
V.  Litter,  64  L.  J.,  Ch.  623  ;  [1895]  2  Oh.  273; 
12  B.  331 ;  72  L.  T.  708  ;  43  W.  R.  667— C.  A. 
See  Parker  v.  Simpson,  18  W.  B.  204. 

A  consent  order  based  on  and  intended  to 
carry  out  an  agreement  come  to  between  parties 
to  litigation  ought  to  be  treated  as  an  agreement 
which  can  be  set  aside  on  any  ground  on  which 
an  agreement  not  contained  in  an  order  can  be 
set  aside.  Mistake  as  to  the  meaning  of  the 
words  used  in  drawing  up  tlie  agreement,  whether 
common  to  both  parties,  or  to  one  party  only, 
but  induced  by  the  conduct  of  the  other,  is  su^ 
a  ground.  So  also  is  the  fact  that  the  parties 
were  not  ad  idem  as  to  the  subject-matter  of  the 
negotiation. .  Wilding  v.  Saunderton,  66  L.  J., 
Ch.  684  ;  [1895]  2  Ch.  634 ;  77  L.  T.  67 ;  46 
W.  R.  676— C.  A. 

An  estate  having  been  sold  in  which  the 
petitioners  were  interested,  it  was  represented 
to  them  that  a  good  title  could  not  be  made ; 
and  they  were  induced  to  give  a  brief  to  counsel 
to  consent  to  the  purchaser  being  discharged ;  they 
subsequently  discovered  circumstances  which  led 
them  to  conclude  they  had  been  deceived,  and 
that  in  fact  a  good  title  could  be  made,  and 
thereupon  petitioned  the  court  that  the  order 
might  be  discharged.  The  court  discharged  the 
order,  giving  the  purchaser  his  costs,  and  referred 
it  to  the  Master  to  inquire  whether  a  good  title 
could  be  made.  The  solicitor  for  the  petitioner 
to  have  the  conduct  of  the  inquiry.  Butter  v« 
Ommanney,  Taml.  344. 

If  an  order  made  by  consent  is,  through 
mistake,  capable  of  an  interpretation  contrary  to 
the  real  intention,  it  will  be  amended  by  the 
court,  so  as  to  make  it  plainly  and  clearly  repre- 
sent that  intention.  Oldershaw  v.  Xing,  26 
L.  J.,  £x.  384. 

An  application  was  made,  by  consent  of  the 
plaintiff  and  defendant,  to  set  aside  a  judgment, 
and  to  add  as  a  party  to  the  suit  another  person 
alleged  to  be  a  joint  contractor  with  the  defen- 
dant : — Held,  that,  the  plaintiff's  rights  against 
the  defendant's  joint  contractor  Imving  been 
extinguished  by  the  judgment,  the  consent  of 
the  parties  thereto  could  not  be  allowed  to  revive 
them,  and  that  the  application  must  be  refused. 
Mammond  v.  Schofield,  60  L.  J.,  Q.  B.  539 ; 
[1891]  1  Q.  B.  453. 

Prejndiee  of  Creditor!.] — A  court  of  equity 
will  not  entertain  a  motion  to  discharge  an  order 
of  court  on  the  ground  that  such  order  was 
based  on  a  contract  made  by  a  provisional 
assignee  to  the  prejudice  of  the  creditors. 
Butterworth's  Truita,  In  re,  1  N.  B.  114— L.  J  J. 

Who  precluded  f^om  objectijig.] — If  a  person 
takes  the  benefit  conferred  by  a  judge's  order,  he 
must  also  bear  the  burden  imposed  by  it ;  he 
must  take  the  order  in  its  entirety.  Haytoard  v. 
Duff,  12  0.  B.  (NA)  364 ;  6  L.  T.  433  ;  10  W.  B.  662. 
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A  party  who  has  accepted  costs  under  an 
order  cannot  subsequently  question  its  validity. 
Tinkler  ▼.  Hilder,  7  D.  &  L.  61 ;  4  Ex.  187 ;  18 
Li.  J.,  Ex.  429  ;  13  Jur.  684. 

Or  move  to  rescind  it.  Simmons  ▼.  Xinfff  2 
jy.Suh.  786  ;  14  L.  J.,  Q.  B.  195  ;  9  Jur.  260. 

But  when  a  judge  makes  an  oider  out  of  term, 
to  set  aside  a  judgment  by  default  on  an  affi- 
daTit  of  merits,  and  on  payment  of  the  plain- 
tiffs costs,  the  defendant,  by  complying  with 
such  order,  for  the  purpose  of  getting  rid  of  the 
judgment,  does  not  so  acquiesce  in  the  order  as 
to  prevent  his  applying  to  the  court  in  the  next 
ensuing  term  to  alter  its  terms.  Connelly  y. 
Bremner,  36  L.  J.,  C.  P.  319  ;  L.  B.  1  C.  P.  667 ; 
I  H.  &  B.  612. 

Vullitj.] — ^The  commencing  and  prosecution 
of  an  action  against  a  nonexistmg  person 
amounts  to  a  nullity ;  the  judgment  even  of  a 
court  of  record  in  such  a  case  is  not  oonclusive. 
3fatthey  ▼.  Wiseman^  18  C.  B.  (N.8.)  667 ;  84 
T..  J.,  C.  P.  216  ;  11  Jur.  (H.8.)  603 ;  12  L.  T. 
846 ;  13  W.  B.  914. 

Mistake.] — ^The  court  will,  in  furtherance  of 
justice,  set  aside  a  judgment  in  an  action,  at  the 
instance  of  the  plaintiff,  on  the  ground  of  a 
mistake  having  been  made  in  the  amoimt  claimed 
and  recovered,  although  the  amount  of  the  debt 
and  costs  in  the  action  has  been  paid.  Cdnnam, 
V.  JUynoUU,  5  El.  &  Bl.  301 ;  26  L.  J.,  Q.  B.  62 ; 
1  Jur.  (H.S.)  873. 

When  an  allegation  of  a  matter  of  fact  has 
been  once  &irly  investigated  between  the  liti- 
gating parties,  before  a  competent  judicature,  the 
unsuccessful  party  not  having  been  taken  by 
surprise,  nor  being  able  to  allege  mistake,  acci- 
dent, or  any  subsequent  discovery  of  a  material 
kind,  the  investigation  should  be  considered 
sufficient  and  the  judgment  thereupon  conclusive 
as  between  those  parties.  Waters  v.  Waters^  2 
De  a.  &  S.  691. 

An  order  was  made  on  a  petition,  which  was 
expressed  to  be  made  by  consent  of  one  of  the 
respondents,  who  was  throughout  the  proceedings 
treated  as  an  adult,  although  in  fact  she  was 
under  age,  and  the  order  was  inrolled.  On  attain- 
ing her  majority,  the  respondent  filed  her  bill  to 
set  aside  the  order.  It  appearing  that  another 
infant  in  the  same  interest  as  the  plaintiff  had 
been  a  party  to  the  petition,  on  whose  behalf  the 
court  had  ascertained  that  the  order  was  one  I 
which  ought  properly  to  be  made,  having  regard 
to*tiie  interests  of  the  latter  infant,  the  court 
refused  to  set  aside  the  order,  on  the  ground  of 
the  misstatement  as  to  the  age  of  the  plaintiff. 
FadeUe  v.  Bernard,  19  W.  B.  666. 

Where  a  decree  has  been  made  by  consent,  all 
parties  are  primA  facie  bound,  under  whatever 
circumstances  that  consent  is  given.  It  may, 
however,  be  impeached,  when  it  luis  been  obtained 
on  an  entire  mistake  of  facts.  Stofnnard  y. 
Harrittm,  24  L.  T.  670  ;  19  W.  B.  811. 

In  a  foreclosure  action,  where  judgment  had 
•  been  obtained  against  the  alleged  eldest  son  and 
heir-at-law  of  the  mortgagor,  who  had  died  intes- 
tate, and  a  contract  for  sale  had  been  entered  into 
subject  to  the  sanction  of  the  judge  in  chambers, 
it  having  been  found  that  there  was  no  evidence 
of  the  heirship,  on  motion  by  the  plaintiff  it  was 
ordered  that  the  judgment  be  set  aside,  and  the 
action  dismisBfid  without  costs.  Laneoiter  Bank- 
ing  Cb,  v.  Cooper,  9  Ch.  D.  694 ;  27  W.  B. 
164. 


ProoeediA^  instituted  without  Authority.] — 
Where  a  shipowner  applied  to  the  court  to  set 
aside  an  order  condemning  him  in  the  costs  of 
unsuccessful  legal  proceedings  taken  in  his  behalf 
by  the  managing  owner,  on  the  ground  that  the 
proceedings  had  been  institute  without  his 
knowledge,  consent,  or  ratification,  and  t^t  the 
first  intimation  he  had  of  the  proceedings  was  a 
notice  received  by  him  about  a  month  previous  to 
the  present  application,  condenming  him  in  the 
costs  of  such  proceedings  : — The  court  refused  to 
grant  the  application,  as  it  did  not  appear  that 
the  applicant,  though  he  had  no  knowledge  of 
the  institution  of,  was  not  aware  of  the  pendency 
of,  the  proceedings.  The  BeUcaim^  64  U  T.  644  ; 
6  Asp.  M.  G.  682. 

See  also  SOLIOITOB. 

Suppression  of  Xaterial  7aoti.]'An  order 
obtained  ex  parte  was  discharged,  on  the  ground 
of  the  suppression  of  materiiu  facts.  Atkin  v. 
Moran^  Ir.  B.  6  Eq.  79.  See  also  Cases  ante, 
ool.  686. 

AdmisiioB  by  Comisel— Fraud— CollniioB.] — 

D.,  the  residuary  legatee  of  Mrs.  Y.,  brought  an 
action  for  administration  of  Mrs.  Y.*s  estate 
against  B.,  the  surviving  executor.  Mrs.  Y.  had 
been  the  surviving  executrix  of  her  husband. 
y.,  one  of  the  residuaiy  legatees  of  the  husband, 
shortly  afterwards  brought  her  action  against  B. 
as  sole  defendant,  for  administration  of  the 
husband^s  estate,  allefi;ing  breaches  of  trust  by 
Mrs.  Y.,  and  asking  administration  of  her  estate, 
if  B.  as  her  representative  did  not  admit  assets  to 
pay  what  should  be  found  due  from  her  estate  to 
the  husband's  estate.  On  the  28th  February  V. 
moved  for  judgment.  There  was  no  evidence 
before  the  court  that  Mrs.  Y.  was  indebted  to 
her  husband's  estate,  or  that  she  had  be^i  guilty 
of  wilful  neglect  or  default.  B.  by  his  counsel 
admitted  that  she  was  so  indebted,  and  he  sub- 
mitted to  a  judgment,  directing  an  account  of 
personal  estate  of  the  husband,  which  she  had 
received  with  an  inquiry  as  to  the  balances  in 
her  hands,  and  directing  adminiBtration  of  her 
estate.  It  appeared  that  from  information  B. 
had  received,  he  felt  sure  that  Mrs.  Y.  would  be 
found  a  debtor  to  her  husband's  estate,  and  that 
it  would  be  advisable  to  submit  to  the  judgment, 
so  as  not  to  incur  costs.  D.  on  the  26th  of  June 
moved  to  discharge  or  vary  the  judgment  of 
28th  February  :— Held,  that  although  B.  might 
have  acted  injudiciously  in  submitting  to  an  oider 
which  went  further  than  any  order  that  could 
have  been  made  adversely  on  the  materials  before 
the  court,  the  order  could  not  be  discharged 
unless  the  court  was  satisfied  that  B.  had  sub- 
mitted to  it  fraudulently  in  collusion  with  V.,  and 
in  this  case  the  court  was  satisfied  that  B.  had 
acted  bon&  fide.  Youngs,  In  re,  Doggett  v.  Bevett, 
30  Ch.  D.  421 ;  53  L.  T.  682— C.  A, 

Fraud  of  Solioitor.] — ^Where  a  solicitor  has  put 
in  a  fraudulent  defence  for  his  client  without  the 
knowledge  of  the  client,  making  admissions  on 
which  judgment  was  obtained  against  the  client : 
— ^Held^  that  the  court  had  jurisdiction  to  set 
aside  the  judgment  and  permit  the  client  to 
withdraw  the  defence,  and  put  in  a  fresh 
defence.  WUliams  v.  Preston,  61  L.  J.,  Ch.  927 ; 
20  Ch.  D.  672  ;  47  L.  T.  266  ;  30  W.  B.  666-C.  A. 

When  a  decree  has  been  made  by  consent,  all 
parties  are  primft  facie  bound,  under  whatever 
circumstances  that  consent  is  given.  It  may, 
however,  be  impeached  when  it  lus  been  obtained 
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by  fraud.    Stannard  v.  Harriion,  24  L.  T.  670  ; 
19  W.  B.  811. 

Obtained  bj  FrandL] — The  plaintifb  com- 
menced an  action  to  restrain  the  aef endants  from 
infringing  their  patent,  and  obtained  a  judgment 
which  was  reyeraed  by  the  court  of  appeal,  who 
dismissed  the  action  on  the  ground  that  the 
defendant's  process  was  no  infringement  of  the 
plaintiffs  patent.  After  the  order  on  appeal  was 
passed  and  entered,  the  plaintiffs  applied  to  have 
the  appeal  reheard  with  fresh  evidence,  on  the 
ground  that  when  an  expert  sent  down  bj  the 
coui-t,  and  whose  evidence  was  in  fact  the  only 
material  evidence  before  the  court  as  to  the 
nature  of  the  defendants^  process,  examined  their 
works,  they  had  fraudulently  concealed  from  him 
parts  of  the  process,  so  that  he  had  no  oppor- 
tunity of  diBoovering  the  points  in  which  it 
resembled  that  of  the  plaintiffs : — Held,  that  the 
court  of  appeal  had  no  jurisdiction  to  rehear  the 
appeal,  and  that  the  remedy  of  the  plaintiffs  was 
l^  original  action  analogous  to  a  suit  under  the 
old  practice  to  set  aside  a  decree  as  obtained  by 
fraud.  Floioer  y.  Lloyd,  46  L.  J.,  Ch.  888  ;  6 
Ch.  D.  297  ;  37  L.  T.  419  ;  25  W.  E.  793. 

The  plaintiffs  in  the  above  case  afterwards 
commenced  an  action  to  have  it  declared  that 
the  judgment  on  the  appeal  had  been  obtained 
by  fraud,  the  defendants  having  made  misstate- 
ments to  and  misled  the  inspector: — Semble, 
that  an  action  to  impeach  a  judgment  on  such 
grounds  was  not  maintainable.  Flower  v.  JUoyd, 
10  Ch.  D.  327  ;  39  L.  T.  618  ;  27  W.  R.  496— C.  A. 

The  judgment  of  a  court  of  competent  juris- 
diction may  be  avoided  on  the  ground  of  fraud, 
but  by  this  must  be  understood  either  a  fraud  in 
the  procuring  of  the  judgment,  such  as  collusion 
or  the  like,  or  fraud  in  the  court  itself.  CammeU 
V.  Sewell,  3  H.  &  N.  617  ;  27  L.  J.,  Ex.  447  ;  4 
Jur.  (N.S.)  978. 

Where  a  judgment  has  been  obtained  by  fraud, 
and  more  especially  by  the  collusion  of  both 
parties,  such  judgment,  although  confirmed  by 
the  house  of  lords,  may,  even  in  an  inferior 
tribunal,  be  treated  as  a  nullity.  Sliedden  ▼. 
Patrick,  1  Macq.  H.  L.  635. 

But  the  allegations  of  fraud  and  collusion  must 
be  specific,  pointed  and  relevant,  otherwise  they 
cannot  be  admitted  to  proof.    Ih, 

To  set  aside  a  judgment  procured  by  fraud,  the 
proper  course,  when  such  judgment  has  been 
confirmed  by  the  house  of  lor&,  is  to  apply  to 
the  house  of  lords.  Therefore  it  is  wrong  to  ask 
the  court  below,  upon  proof  of  the  fraud  or 
collusion,  to  set  aside  a  judgment  confinned  by 
the  house  of  lords.    lb, 

A  judgment  or  a  decree  obtained  by  fraud 
upon  a  court  binds  not  such  court,  nor  any  other 
court,  and  its  nullity  upon  this  groimd,  though 
it  has  not  been  set  aside  or  reversed,  may  be 
alleged  in  a  collateral  proceeding.  Reg,  y. 
Saddlere'  Co,,  10  H.  L.  Cas.  404. 

Of  former  Cans  a  in  subiaqiieBt  Proceeding.] — 
After  a  decree,  referring  it  to  the  master  to 
inquire  whether  an  annuity  had  been  properly 
inrolled,  the  master  having  reported  against  the 
inrolment,  it  was  objected  by  the  defendant  Tthe 
annuitant),  on  a  rehearing,  that  the  decree  had 
been  obtained  after  two  several  orders  made  in 
this  court  in  another  cause,  for  the  payment  of 
the  annuity,  and  after  a  rule  to  shew  cause  in 
favour  of  the  annuity  in  the  Court  of  King's 
Bench  had   been   discharged :  —  Held,  not   a 


sujficient  ground  for  setting  aside  the  decree,  the 
former  cause  in  which  those  orders  had  been 
obtained,  not  having  been  instituted  for  the  pur- 
pose of  setting  aside  the  annuities,  and  this  court 
having  jurisdiction,  after  the  failure  of  the 
attempt  to  set  aside  the  annuity  at  common  law. 
Angell  v.  Hodden,  2  Mer.  164. 

Semble,  the  existence  of  an  order  for  the  main- 
tenance of  an  infant  out  of  the  income  of  a  fund 
does  not  prevent  the  court  in  a  subsequent  pro- 
ceeding in  which  the  title  to  the  principal  comea 
directly  in  question,  from  making  an  order 
negativing  the  infant's  title  to  the  fund. 
Saunders  v.  Vautier,  Cr.  &  Ph.  240 ;  10  L.  J.,. 
Ch.  354.    Affirming  4  Beav.  115. 

When  a  judge  has  made  an  interlocutory  order 
which  does  not  decide  the  rights  of  title  parties, 
the  same  judge  or  his  successor  may,  on  new 
facts  being  disclosed  which  shew  that  to  follow 
the  precise  directions  of  the  order  will  cause 
injury  or  inconvenience,  direct  that,  notwith- 
standing the  former  order,  a  different  mode  of 
carrying  out  what  has  in  substance  been  thereby 
directed  shall  be  adopted.  Preetney  v.  CoU 
Chester  CbrportUion,  52  L.  J.,  Ch.  877  ;  24  Ch.  D» 
385  ;  48  L.  T.  749  ;  81  W.  R.  757. 

The  court  will  not  rescind  an  order  in  conse- 
quence of  an  event  which  has  subsequently 
occurred,  if  the  order  was  right  at  the  time  it 
was  made.  Borradaile  v.  Ndson,  14  C.  B.  665  ; 
2  C.  L.  R.  740  ;  23  L.  J.,  C.  P.  159  ;  18  Jur.  431  ^ 
2  W.  B.  470. 

Order  Supplemental  to  Preyiovi  Order.l-^The 

court  has  no  jurisdiction  to  set  aside  or  alter  an 
order  which  has  been  drawn  up,  but  it  haa 
jurisdiction  to  make  a  supplemental  order  upon 
new  &cts  which  have  come  to  its  knowledge, 
directing  that  something  which  has  been  ordered 
to  be  done  shall  not  be  done  except  on  certain 
terms.  Scawby,  In  re,  Scowhy  v.  Scowby,  66  L.  J.,. 
Ch.  327  ;  [1897]  1  Ch.  741 ;  76  L.  T.  363— C.  A. 
By  an  order  of  the  court  made  in  1892  certain 
costs  were  ordered  to  be  paid  to  trustees  out  of  a 
trust  estate,  and  it  subsequently  appearing  tiiat 
the  trustees  were  in  default  in  Uie  payment  into 
court  of  money  which  they  had,  by  an  order 
made  in  1887,  been  directed  to  raise  in  respect  of 
costs  and  pay  into  court,  and  had  by  their  care- 
lessness allowed  their  solicitor  to  receive  the  same 
without  his  costs  coming  under  the  cognizance  of 
the  court — the  court,  upon  a  summons  by  new 
trustees,  directed  that,  until  the  old  trustees 
brought  this  money  into  court,  no  part  of  their 
costs  were  to  be  paid  to  them  under  the  order  of 
1892  : — Held,  that  there  was  jurisdiction  to  make 
such  an  order,  and  the  jurisdiction  was  properly 
exercised,  although  the  effect  of  it  mignt  be  to 
deprive  the  solicitors  who  had  acted  for  the  old 
trustees  on  the  order  of  1892  of  costs  properly 
incurred.    lb, 

m,  Vabthto  and  AMENDDsra. 
1.   Accidental  Slip. 

In  what  Cases.] — ^Upon  a  motion  under  Ord> 
XLl.  ▲.,  an  order  maae  on  petition  under  the 
Settled  Estates  Act,  1877,  which  had  been  passed 
and  entered,  was  directed  to  be  varied  so  as  to 
dispense  with  the  consents  of  tenants  for  life  to 
the  exercise  of  leasing  powers  granted  by  the 
order.    Biley's  Trvsts,  In  re,  30  W.  B.  78. 

The  court  has  jurisdiction  to  correct  an  error 
in  a  judgment  arising  from  an  accidental 
slip,  although  the  time  for  appealing  from  the- 
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judgment  has  expired.  At  the  trial  the  judgment 
allowed  tiie  defendant  to  set  ofE  a  sum  named  for 
interest  paid  on  account  of  the  plaintiff.  The 
amount  was  arranged  between  the  parties  on  the 
faith  of  a  statement  made  bon&  fide  by  the  def en- 
dantf  and  accepted  by  the  plaintiff  as  accurate, 
that  the  defendant  had  made  the  payments  of 
interest  from  a  certain  date.  After  the  judgment 
had  been  drawn  up  and  the  time  for  appealing 
had  expired,  the  plaintiff  found  that  the  interest 
allowea  by  the  judgment  had  for  two  years 
already  been  allowed  to  the  defendant  in 
account : — ^Held,  that  there  was  jurisdiction 
under  Ord.  XXVIII.  r.  11,  to  correct  the  error. 
barker  v.  Purcis,  56  L.  T.  131—0.  A. 

Where  in  a  former  suit  L.  filed  a  charge, 
claiming  the  principal  sum  of  1,8002.,  with 
interest  thereon  at  6  per  cent.,  from  the  11th 
May,  1818,  and  the  defendant,  T.  M.,  the  debtor, 
filed  a  discbarge  thereto,  admitting  the  debt,  and 
that  same  was  due  with  interest  at  6  per  cent, 
from  the  11th  May,  1818  ;  but  by  a  mistake  in 
the  master*s  report,  it  appeared  that  the  Interest 
due  on  the  said  principal  sum  of  1,800Z.  was  only 
from  the  24th  April,  1824 ;  and  the  account 
having  been  taken,  and  the  report  made  without 
controversy,  the  mistake  was  unobserved,  and 
the  final  decree  followed  the  report.  L. received 
the  principal  sum  of  1,800Z.,  with  interest  from 
the  24th  April,  1824.  Afterwards,  when  after 
several  years  from  the  date  of  the  final  decree, 
the  residue  of  the  fund  in  the  cause  had  been 
transferred  to  the  present,  which  was  a  suit  for 
administering  T.  M.  s  assets,  L.  having  discovered 
the  mistake  in  the  report  of  the  master  in  the 
former  cause,  applied  to  be  paid  the  interest  at  6 
]>cr  cent,  on  the  said  principal  sum  of  1,800Z., 
from  the  11th  May,  1818,  to  the  24th  April,  1824, 
out  of  the  fund  so  transferred  to  the  credit  of 
the  cause  : — ^Held,  that  L.  was  so  entitled,  and 
should  be  paid  accordingly.  HacJteU  v.  Zhn- 
nelhj.l  Ir.Eq.R.  281. 

Correction  of  a  clerical  error  in  a  decree 
passed  and  entered.  Totnlint  v.  Palk^  1  Buss.  475. 

The  coui-t  vrill  allow  the  amendment  of  clerical 
mistakes  in  a  judgment,  on  payment  of  costs, 
although  one  term  has  elapsed  since  the  judgment 
was  entered  up,  and  although  a  writ  of  error  has 
been  sued  out,  and  error  assigned,  on  those 
clerical  mistakes.  Paddon  v.  Bartlett^  6  K.  &  M. 
384  ;  1  H.  J:  W.  286  ;  3  A.  &  E.  887. 

Where  the  clerk  entered  judgment  de  bonis 
propriis,  instead  of  de  bonis  tcstatoris ;  on  error 
Drought,  the  court  ordered  the  entry  to  be 
amended.  Ghreen  v.  Beiinetj  I  Term  Bep.  782. 
Bee  Burdon  and  Beyjufldton,  In  re,  6  W.  a.  522. 

In  a  charity  case,  an  omission  in  the  original 
decree  not  declaring  the  nature  of  the  charity, 
corrected  on  further  directions  without  rehear- 
ing.   AU.'Oen.  v.  Whxteley,  11  Ves.  241. 

An  order  which  had  been  drawn  up  for  pay- 
ment of  a  share  of  a  fund  to  a  married  woman 
described  under  her  previous  name  and  as  dis- 
covert, was  corrected  on  her  ex  parte  application. 
JtobimofCg  Trusts,  In  re,  42  L.  J.,  Ch.  354 ;  28 
L.  T.  101 ;  21  W.  B.  356. 

Where  errors  in  a  decree  are  obvious,  the  court 
will  rectify  them,  even  after  it  is  in  rolled. 
Fearan  v.  Jbesbrisay,  21  L.  J.,  Ch.,  511. 

The  court  will  not  set  aside  an  order  which 
was  made  in  a  matter  properly  within  its 
cognizance  and  which  has  not  been  appealed 
against,  provided  the  facts  were  duly  lala  oefore 
the  court  when  the  order  was  made ;  except 
where  the  error  of  the  court  is  so  broad  and 


palpable,  that  it  is  manifest  that  the  court  must 
have  miscarried.  Soward  v.  Shretosbury  ( JSirZ^ 
36  L.  J.,  Ch.  283  ;  L.  B.  3  Eq.  218  ;  15  W.  B.  301. 

Where  an  order  of  this  court,  made  in  pursu- 
ance of  an  order  of  the  house  of  lords,  reversing 
the  decree  below  and  dismissing  the  biU  with 
costs,  had  omitted  to  direct  repayment  of  a  sum 
of  money  which  had  been  paid  by  the  defendant 
to  the  plaintiff,  under  the  decree  pending  tbe 
appeal,  the  court,  on  the  petition  of  the  defen- 
dant, made  a  further  substantive  order  for  such 
repayment.     Thorpe  v.  Mattlngley,  1  Ph.  443. 

An  accidental  slip  in  a  decree,  directing  a  sale, 
if  certain  persons  "  and  the  heir-at-law  "  should 
be  found  parties,  corrected  by  substituting  the 
words  "  other  than  the  heir-at-law."  Turner  v. 
Hodgson,  9  Beav.  265. 

An  attorney  cannot  file  a  bill  in  equity  to 
recover  the  amounts  of  his  bill  of  costs ;  but 
where  an  attorney  had  commenced  proceedings 
at  law  against  his  client,  which  were  stopped  by 
the  client's  proceedings  in  equity,  and  ultimately 
a  compromise  was  had  between  the  parties,  which 
by  consent  of  both  was  made  the  subject  of  an 
order  of  a  court  of  law  : — Held,  that  the  attorney 
could  maintain  a  bill  in  equity  for  tJ^e  purpose 
of  rectifying  the  order  of  the  court  on  the  ground 
of  mistake.  Fyson  v.  Pole,  3  Y.  A;  ColL  266  ;  8 
L.  J.,  Ex.  Eq.  17  ;  S  Jur.  122. 

Where  it  appeared  that  a  direction  to  regard 
settled  accounts  had  inadvertently  been  omitted 
from  a  decree,  and  that  such  omission  had 
possibly  worked  injustice,  an  order  for  rehearing 
was  made,  although  more  than  five  years  had 
elapsed  from  the  date  of  the  decree.  Buehoridge 
V.  WhaUey,  3  N.  B.  179 ;  10  L.  T.  222 ;  12 
W.  B.  693. 

After  inrolment  of  a  decree,  errors  appear- 
ing upon  the  face  of  schedules  permitted  to  be 
corrected  upon  motion  without  a  bill  of  review  ; 
but  the  court  would  not  permit  an  affidavit, 
introducing  a  new  fact,  to  1^  used  for  that  pur- 
pose.    Westony.  Haggerston,  G.  Coop.  134. 

Where,  by  an  error,  the  bill  in  the  statement 
and  prayer  set  forth  the  sum  due  to  the  plaintiff 
as  less  tJban  he  was  entitled  to  under  a  deed,  and 
the  decree  followed  the  prayer,  the  court,  on 
motion,  altered  the  decree,  the  defendants  by 
their  answer  having  admitted  the  larger  sum, 
and  no  objection  &ing  made  by  any  of  the 
parties.    Molloy  v.  Burke,  12  Ir.  Eq.  B.  18. 

Mistake  in  title  of  order  for  sequestration,  by 
omission  of  the  words  "  and  others,"  allowed  to 
be  rectified  by  amendment,  inserting  the  words 
omitted.  Lowten  v.  Colchester  Corporation, 
2  Mer.  395  ;  16  B.  B.  187. 

A  mistake  in  the  title  of  an  order  amended, 
though  to  charge  a  surety  that  gave  a  recog- 
nizance to  abide  the  order  for  hearing,  spearing 
V.  Lynn,  2  Vem.  376  ;  Pre.  Ch.  115. 

Where,  in  consequence  of  erroneous  spelling 
in  the  orders  of  the  court,  the  names  of  reports 
has  been  mis-spelled  in  the  entries  of  transfers 
in  the  books  of  the  Bank  of  England,  the  court 
will  amend  its  own  orders,  but  will  not  make  an 
Older  on  the  bank  to  correct  the  entries  in  their 
books.    Newtm  v.  Clark,  1  L.  J.  (0.8.)  Ch.  166. 

The  costs  of  an  interlocutory  application  and 
order  were  reserved,  but  by  inadvertence  on  the 
final  decree,  ordering  the  defendant  to  pay  all 
the  costs  of  the  suit,  no  provision  was  made  for 
these  costs.  The  defendant  inrolled  the  decree, 
but  upon  the  plaintiff's  petition,  the  defendant 
was  ordered  to  pay  these  reserved  costs.  Vlney 
y.  Chaplin,  28  L.  J.,  Ch.  164 ;  7  W.  B.  159— LJ J. 
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Time  for  Applioation.]— Under  rule  11  of  Ord. 
XXVIII.  of  the  Bales  of  the  Supreme  Court, 
Ireland,  1891,  the  court  has  power  at  any  time 
to  amend  an  accidental  omission  in  a  decree. 
Therefore  in  an  action  on  a  bond  with  a  penalty 
an  amendment  was  allowed  after  the  lapse  of 
forty  years  from  the  date  of  the  decree  by  insert- 
ing words  limiting  the  sum  recoverable  for 
principal  and  interest  to  the  amount  of  the 
penalty.  Semble,  per  Lord  Herschell,  an  amend- 
ment would  not  be  allowed  in  cases  in  which  the 
rights  of  third  parties  had  intervened.  Semble, 
per  Lord  Macnaghten,  an  application  for  such  an 
amendment  is  never  too  late  so  long  as  the  fund 
intended  to  be  dealt  with  remains  in  the  hands  of 
the  court.  Hatton  v.  Harris,  62  L.  J.,  P.  C.  24  ; 
[1892]  A.  C.  547 ;  1 B.  1 ;  67  L.  T.  722— H.  L.  (Ir.) 

By  a  decree,  dated  in  1825,  an  obvious  error 
was  made  in  declaring  who  were  the  parties 
entitled  to  a  fund  in  court.  The  error  was  not 
discovered  for  many  years,  and  the  delay  in 
applying  for  a  rehearing  to  rectify  the  mistalce 
hieing  accounted  for: — Held,  that  the  cause 
might  be  reheard,  notwithstanding  the  lapse  of 
time  (thirty  years).  Brandon  v.  JBranionj  7 
De  G.  M.  A;  O.  365 ;  25  L.  J.,  Ch.  896 ;  2  Jur. 
(N.S.)  981  ;  4  W.  a  533  ;  5  W.  B.  1. 

On  the  dissolution  of  the  partnership  previously 
existing  between  the  plaintiff  and  the  defendant 
the  lease  of  the  house,  No.  10,  Tichbome  Street, 
in  which  the  partnership  business  had  been 
carried  on,  was  assigned  to  the  plaintiff,  and  the 
defendant  entered  into  a  covenant  with  the 
plaintiff  that  he  would  not "  during  the  remainder 
of  the  term  of  the  lease"  carry  on  the  business 
of  a  hairdresser  within  a  mile  from  the  house. 
In  1870  a  suit  was  commenced  by  the  plaintiff 
to  restrain  the  defendant  from  violating  his 
covenant.  On  the  hearing  of  the  cause,  on  the 
20th  Dec,  1871,  a  decree  was  made  granting 
an  injunction  "perpetually  to  restrain"  the 
defendant  from  doing  certain  specified  acts,  "  and 
further  to  restrain  the  defendant  from  selling  any 
perfume,  or  in  any  way  carrying  on  the  business 
of  a  hairdresser  or  peifumer  within  the  distance 
of  one  mile  from  No.  10,  Tichbome  Street."  The 
plaintiff  having  served  the  defendant  with  notice 
of  motion  to  commit  him  for  breach  of  the 
injunction,  the  defendant  served  the  plaintiff 
with  a  cross-notice  of  motion  under  ^he  "slip 
order"  to  amend  the  decree  by  inserting  in  it 
(after  the  words  "and  further  to  restrain  the 
defendant")  the  words  "during  the  remainder 
of  the  term  of  the  lease."  The  term  of  the 
lease  expired  in  1881  : — Held,  that  the  court  had 
jurisdiction  under  the  "  slip  order"  to  accede  to 
the  defendant's  application,  the  words  which  the 
defendant  desired  to  have  inserted  in  the  decree 
having  been  clearly  omitted  by  mistake.  Ship- 
wri^ht  V.  Clements,  63  L.  T.  160 ;  38  W.  B.  746. 

Mistake  in  a  decree  corrected  under  the  45th 
Order  of  1828,  notwithstanding  it  bad  been 
pronounced  seven  years,  and  the  cause  had  been 
neard  for  further  directions.  Askew  v.  Peddle, 
14  Sim.  301 ;  14  L.  J.,  Ch.  10. 

After  a  lapse  of  twenty-four  years  the  court 
rectified  an  error  in  an  order,  though  the  records 
had  been  deposited  in  the  Tower.  Essex  JJ^  Ex 
parte,  22  L.  J.,  Ch.  328. 

It  was  directed  by  the  decree  in  1811  that,  if 
a  good  title  could  be  shewn,  the  master  was  to 
chai^  the  vendor  with  interest  on  the  purchase- 
money,  and  the  purchaser  with  the  rents  from  the 
time  of  the  contract  (1800).  In  1836,  whilst 
the  inquiries  were  proceeding,  the  purchaser 


presented  a  petition,  alleging,  that  he  had  not 
taken  possession  of  the  property  until  1814,  and 
that  the  vendor  had  remained  in  possession  ontil 
that  time,  and  praying  that  in  taking  the 
accounts  the  vendor  might  be  charged  with  the 
rents  from  1800  to  1814 :— Held,  that  as  the 
decree  could  not  be  reheard  after  twenty  years, 
no  variation  could  be  made  in  it  on  petition. 
Neutan  v.  Woodrow,  5  L.  J.,  Ch.  380. 

2.  In  Other  Oaaea. 

Order  Pasted  and  Entered.!— l*he  plaintiiEs  in 
a  foreclosure  action  applied  by  summons  under 
Ord.  XV.  r.  1,  for  an  account.    The  diief  clerk 
pronounced  the  usual  order  for  an  accoont  and 
foreclosure.     The   defendants   objected  to   the 
direction   for   foreclosure,    and    the    plaintiffs 
assenting,   the   order   was   drawn  up    for    an 
account  only,  and  was  passed  and  entered  in 
that  form.    When  the  parties  came  before  the 
chief  clerk   to  proceed  with  the   account,    he 
objected  to  the  order  as  not  being  the  one  he 
had  pronounced,  and  refused  to  proceed  with  the 
account.     Subsiequently  the   registrar   at    the 
instance  of  the  chief  clerk,  without  any  motion 
or  summons,  altered  the  order  by  adding  the 
usual  directions  for  foreclosure.    The  defendants 
moved  to  strike  out  the  additions.     Eay,   J., 
declined  to  do  so,  as  he  considered  that   the 
parties  were  not  at  liberty  to  have  an  order 
drawn  up,  different  from  the  order  pronounced, 
without  applying  to  the  court  for  the  purpose ; 
but  being  of  opinion  that  the  addition  had  been 
irr^ularly  made,  he  stayed  proceedings  under 
the  existing  order,  giving  the  plaintiffs  liberty  to 
apply  for  a  fresh  order  for  accounts  and  fore- 
closure.   The  defendants  appealed : — Held,  that 
assuming  the  order  as  passed  and  entered   to 
contain  an  error  arising  from  an  accidental  slip 
or  omission,  an  alteration  made  in  it  without 
any  motion  or  summons  for  the  purpose  was 
irr^lar,  and  must  be  discharged,  and  that  the 
plaintiffs  must  pay  the  costs,  as  they  ought  to 
have  applied  to  the  judge  when  the  chief  clerk 
refused  to  proceed  with  the  accounts.    Blake  v. 
Harvey,  29  Ch.  D.  827 ;  53  L.  T.  541 ;  33  W.  R.  602 
— C.  A. 

The  court  has  no  jurisdiction  to  rehear  or  alter 
an  order  after  it  has  been  passed  and  entered, 
provided  the  order  as  drawn  up  expresses  the 
decision  of  the  court,  nor  to  entertain  any 
application  proceeding  on  the  footing  that  the 
order  is  wrong,  even  though  the  order  may  have 
been  obtained  by  misrepresentation  or  fraud. 
Staniar  v.  Eeans  (34  Ch,  D.  470)  considered. 
Preston  Banking  Co.  v.  Allsup,  64  L.  J.,  Ch.  196  ; 
[1895]  1  Ch.  141 ;  12  B.  51 ;  71  L.  T.  708  ;  43 
W.  B.  231— C.  A. 

Where  a  wrong  order  has  been  made  by  I'eason 
of  misrepresentation  or  mistake  of  fact,  the  error 
may  be  corrected  by  a  new  order  made  notwith- 
standing the  former  order.  Staniar  v.  Etans, 
56  L.  J.,  Ch.  581  ;  34  Ch.  D.  470  ;  56  L.  T.  87  ; 
35  W.  B.  286. 

Judgment  Passed  and  Entered.] — ^The  court 
has  inherent  jurisdiction  to  correct  mistakes  in 
the  record  of  its  judgments.  Where  the  judg- 
ment does  not  correctly  represent  what  was 
actually  decided  by  the  court,  the  court  has 
jurisdiction  to  amend  the  judgment,  although  it 
has  been  passed  and  entered.  But  the  proper 
course  is  to  move  to  vary  the  minutes  after 
they  have  been  settled,  and  before  they  have 
been  passed  and  entered ;  and  if  this  course  is 
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not  followed,  the  jadgment  will  be  afterwards 
amended  only  under  special  ciictimstances,  and 
on  the  terms  of  the  applicant  paying  all  the 
costs.  8wire,I»re,3feUorY.8wire,dOCh.D.2S9; 
53  L.  T.  205  ;  33  W.  B.  785— C.  A. 

An  application  to  correct  an  order  ought  to  be 
made  to  the  court  below,  the  judge  having 
jurisdiction  to  correct  an  order,  tiiough  passed 
and  entered,  if  it  does  not  express  what  ne  in- 
tended. Tucker  v.  New  JBruMwieh  l^rading  Co., 
59  L.  J.,  Ch.  551  ;  44  Gh.  D.  249 ;  63  L.  T.  69  ; 
38  W.  B.  741— C.  A. 

Amendment  as  to  Costs.] — ^A  motion  for  an 
interim  injunction  was  adjourned  to  the  trial  of 
the  action ;  no  provision  was  made  for  the  costs 
of  the  motion.  The  judgment  at  the  trial  con- 
tained no  reference  to  the  costs  of  the  motion, 
and  the  master  refused  to  allow  the  plaintiff  the 
costs.  The  plaintiff  then  applied  to  the  court 
by  motion,  asking  that  the  judgment  might  be 
varied  by  giving  him  the  costs  of  the  adjourned 
motion  : — Held,  that  the  court  had  jurisdiction 
to  make  the  order.  Fritz  v.  Hoheon,  49  L.  J., 
Ch.  735  ;  14  Ch.  D.  542 ;  42  L.  T.  677 ;  28 
W.  B.  722.  Comp.  Walker  v.  Bidden,  49  L.  J., 
Q.  B.  159  ;  5  Q.  B.  D.  267  ;  28  W.  B.  665— C.  A. 

On  the  31st  Jan.,  the  defendants  in  an  action 
obtained  an  ex  parte  injunction  against  the 
plaintiffs  until  the  4th  Feb.  On  the  4th  Feb.  a 
motion  was  made  to  commit  the  plaintiffs.  The 
order  on  the  motion  to  commit  as  drawn  up  by 
the  registrar  recited  the  ex  parte  injunction  and 
the  affidavits  in  support  of  it,  but  contained  no 
order  as  to  costs,  except  that  the  plaintiffs  were 
to  pay  the  costs  of  the  motion,  and  the  taxing- 
master  disallowed  the  costs  of  the  ex  parte  motion 
accordingly  : — Held,  that  the  court  had  power 
under  Ord.  XXVIII.  r.  11,  to  correct  the  order 
made  on  the  4th  Feb.  by  adding  thereto  a 
direction  for  taxation  and  payment  by  the  plain- 
tiffs of  the  defendants'  costs  of  the  ex  parte 
order  of  the  31st  Jan.  Blakey  v.  Hall^  56  L.  J., 
Ch.  568  ;  56  L.  T.  400  ;  35  W.  B.  592. 

Where  a  party  has  obtained  an  order  to  set 
aside  a  judgment  upon  payment  of  costs,  he 
cannot,  if  he  has  drawn  up  and  served  the  order 
subsequently,  procure  the  rescission  of  so  much 
of  it  as  relates  to  costs.  Giraud  v.  AiuteUy  1  D. 
Cn.8.)  703  ;  4  Scott  (N.B.)  750. 

Striking  out  Parties  instead  of  Besoiision.] — 

A  petition  for  the  appointment  of  new  trustees 
and  a  vesting  order  was  presented  in  the  names 
of  several  co-petitioners,  and  an  order  made. 
Upwards  of  a  year  afterwards  an  application 
was  made  to  the  court  by  persons  who  had  been 
joined  as  co-petitioners  that  the  order  might  be 
rescinded  on  the  ground  that  they  had  only 
recently  heard  of  the  petition,  which  was  in  no 
way  authorised  by  them : — Held,  that  the  order 
made  could  not  be  rescinded  by  the  court,  but 
shoald  be  amended  by  striking  out  the  names 
of  the  applicants  as  co-petitioners,  and  treat- 
ing them  as  not  having  been  served  with  the 
petition.  Savage,  In  re,  15  Ch.  D.  557 ;  29  W.  B. 
348. 

Allowed  on  Terms.] — ^Where  a  verdict  was 
found  for  the  plaintiff  on  the  general  issue,  and 
no  notice  taken  of  a  second  issue  on  the  statute 
of  limitations,  on  error  brought  on  this  point, 
the  coturt  idlowedit  to  be  amended  by  the  judge's 
notes,  on  payment  of  costs.  Petrie  v.  Hannay, 
3  Term  Bep.  659. 


Aooording  to  Amended  Postoa.] — ^The  court 
after  error  brought,  and  argument  in  the  court 
of  error,  having  amended  a  postea  by  entering 
the  verdict  for  the  plaintiff  on  the  first  count, 
and  for  the  defendant  on  the  others,  amended 
the  judgment  roll  remaining  in  that  court  by 
the  amended  postea,  after  the  jadgment  had 
been  reversed.  MellUh  v.  Richardson,  1  B.  Ac  C. 
819.  8,  C,  nom.  RiehardsonY.  Mellith,  11  Moore, 
104  ;  3  Bing.  334 ;  4  L.  J.  (O.S.)  C.  P.  68. 

By  Aireit  of.] — ^Where  judgment  on  a  record 
of  the  queen's  bench  is  pronounced  at  the 
assizes,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  9, 
the  court,  on  motion,  may,  if  they  see  fit,  amend 
the  judgment  by  ordering  it  to  be  arrested.  Beg, 
V.  liott,  4  Q.  B.  768  ;  D.  &  M.  1 ;  12  L.  J.,  M.  C.  143. 

Where  Verdict  not  Specifle.]— Where  a  defen- 
dant, in  replevin,  made  cognizance  for  rent  in 
arrear,  and  the  jury  found  a  verdict  for  him,  and 
damages  to  the  amount  of  the  rent  claimed  in 
his  cognizance,  without  finding  either  the  amount 
of  the  rent  in  arrear  or  the  value  of  tbe  cattle 
distrained,  and  judgment  was  entered  for  the 
damages  assessed,  the  court  permitted  the  defen- 
dant to  amend  his  judgment,  and  to  enter  a 
judgment  pro  retomo  habendo,  after  a  writ  of 
error  brought.   Bees  v.  Morgan,  3  Term  Bep.  349. 

Erroneoni  Entry.] — Erroneous  entry  of  judg- 
ment amended.  Laing  v.  Whaley,  3  H.  &  N. 
901— Ex.  Ch. 

A  declaration  contained  two  breaches ;  the 
defendant  pleaded  not  guilty  to  the  first  breach, 
which  involved  the  whole  cause  of  action.  The 
finding  was  for  the  plaintiff,  and  the  damages 
were  assessed  thereon,  and  judgment  was  entered 
upon  that  finding.  On  the  second  breach  there 
was  a  finding  of  not  guilty.  Ko  entry  of  eat 
sine  die  wai  made  on  this  finding : — Held,  that 
there  should  have  been  such  an  entry,  buf  that 
the  house  of  lords  had  power  to  amend  the 
record,  by  directing  such  an  entry  to  be  made. 
Hooper  v.  Lane,  6  H.  L.  Cas.  443;  27  L.  J., 
Q.  B.  75 ;  3  Jur.  (N.S.)  1026 ;  6  W.  B.  146. 

Af  to  Time,  when  no  Ii^nitiee  done.] — 
Where  an  executor  pleads  plene  administravit, 
and  the  plaintiff  does  not  take  issue  on  it,  but 
takes  a  judgment  of  assets  quando  acciderint, 
and  sues  out  a  sci.  fa.  on  such  judgment,  if  the 
executor  receives  assets  between  the  time  of 
saing  out  the  writ  in  the  first  action  and  judg- 
ment, the  court  will  permit  the  plaintiff  to 
amend  his  judgment  as  to  the  time,  by  making 
it  a  judgment  as  of  that  term  when  he  could  at 
the  soonest  have  entered  it  up ;  unless  the 
defendant  can  shew  that  in  point  of  fact  some 
injustice  will  be  done  by  it  in  the  particular 
case.    Mara  v.  Quin,  6  Term  Bep.  1. 

When  Judgment  of  Six  Years'  Standing.] — 

But  where  an  executor  pleaded  a  false  plea  of 
judgment  recovered  against  himself ;  on  which 
judgment  was  entered  up  against  him  for  the 
debt  and  damages  de  bonis  testatoris,  et  si  non 
de  bonis  propriis,  and  words  were  afterwards 
interlined  on  the  jadgment  roll,  by  which  the 
judgment  de  propriis  was  confined  to  the  damages 
only ;  the  court  refused  to  amend,  by  striking 
out  the  words  which  had  been  interlined,  where 
it  did  not  appear  by  whom  the  interlineation 
had  been  made,  and  the  judgment  was  of  six 
years'  standing.  Burrovghs  v.  Stepliene,  1  Marsh.. 
211  ;  5  Taunt.  554. 
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After  Alteration  in  Poettion  of  Partiet.]— An 
action  having  been  brought  against  one  of  two 
executors,  he  died,  after  the  assizes,  and  before 
trial  The  verdict  was  for  the  plaintifiE,  and  the 
judgment  was  entered  de  bonis  propriis  within 
two  terms  afterwards,  but  error  was  brought  by 
the  defendant's  executor,  and  the  exchequer 
chamber  altered  the  judgment  by  entering  it  de 
bonis  testatoris,  et  si  non,  &c.,  as  to  costs,  instead 
of  a  judgment  de  bonis  propriis.  The  plaintiff, 
as  it  appeared  on  the  record  that  the  original  de- 
fendant had  died,  and  the  final  judgment  was 
beyond  the  two  terms  after  verdict,  applied  to 
the  court  to  amend  its  own  judgment,  in  ac- 
cordance with  that  of  the  court  of  error,  and  to 
allow  him  to  abandon  the  proceedings  iD  error 
on  payment  of  all  costs.  The  court,  doubting 
whether  it  had  power  to  grant  such  a  rule,  and 
also  whether  it  was  necessary,  refused  it,  as  the 
position  of  the  parties  had  altered.  Qarton  v. 
Hall,  11  W.  R.  281. 

After  Judgment  in  Xrror.^ — Semble,  that  the 
court  out  of  which  a  record  issues  has  no  power 
to  amend  the  record  after  the  judgment  of  a 
•court  of  error.  Jtuskion  v.  Qalloway,  2  D.  &  L. 
839  ;  1  C.  B.  281 ;  14  L.  J.,  C.  P.  141 ;  9  Jur. 
573. 

Cannot  be  made  False.] — When  an  infant  had 
appeared  as  the  defendant  in  an  action  by 
•attorney  instead  of  by  guardian,  and  a  verdict 
was  given  against  him,  and  error  was  brought, 
upon  motion  to  set  aside  the  writ  of  error,  and 
to  amend  the  record  : — ^Held,  that  the  court 
Kiould  not  amend  the  record  by  substituting  an 
appearance  by  guardian  for  an  appearance  by 
attorney ;  the  court  cannot,  in  exercise  of  its 
power  of  amendment,  render  the  record  false. 
Carr  v.  Cooper,  1  B.  &  S.  230  ;  4  L.  T.  823  ;  9 
W.  R.  611. 

Judgment  BoUi— Here  Irregnlaritj.l— The 
-date  of  a  judgment  in  the  judgment  roll  did  not 
correspond  with  the  date  in  a  ca.  sa.  issued  on 
the  judgment,  but  was  anterior  to  the  ca.  sa. : — 
Held,  a  mere  matter  of  irregularity,  which  the 
•court  will  amend.  Cohhett  v.  WheeUr,  5  L.  T. 
285  ;  10  W.  R.  40. 

The  date  of  a  judgment,  as  entered  in  the 
judgment  roll,  did  not  correspond  with  the 
master's  book  : — Held,  a  mere  matter  of  irregu- 
larity, which  the  court  will  amend.    Ih. 

When  not   requiring  Amendment.] — ^A 

scire  facias  to  repeal  letters-patent  was  issued 
-out  of  chancery,  returnable  there,  appearance 
-entered,  declaration  filed,  plea  pleaded,  and  issue 
joined  in  the  petty  bag  office.  The  cause  was 
then  sent  to  the  queen's  bench  for  trial,  and  the 
-entry  here  was,  that  the  chancellor  with  his  own 
hand  delivered  a  "record.'*  On  motion  (by  a 
party  being  in  error)  to  amend,  by  substituting 
the  words  "  transcript  of  a  record  "  : — Held,  that 
the  entry  did  not  require  amendment.  Reg,y. 
Bynner,  9  Q.  B.  629,  n. 

Variation  inooniiitent  with  or  to  Complete 
Judgment.] — The  45th  order  of  1828  only  enables 
the  court  to  supply  something  which  may 
make  an  existing  direction  complete,  and  not 
to  make  a  new  direction ;  therefore,  where 
a  decree  directed  an  account  of  the  real 
-estates  of  a  testator  sold  since  his  death,  and 
-of    those  which    remained    unsold,    but    had 


omitted  to  direct  an  account  of  the  proceeds 
of  such  estates  as  had  been  sold  : — Held,  that 
such  an  omission  could  not  be  supplied  upon 
petition  under  that  order.  Whiteh^Mtd  v.  Norths 
Or.  &  Ph.  78. 

The  accidental  omission  of  an  unusual  term  or 
direction  in  a  decree  or  order  is  an  error  which 
may  be  corrected  by  petition,  under  lie  45th 
Order  of  April,  1828,  but  not  so  the  omission  of 
any  term  or  direction  which  would  only  have 
been  introduced  under  the  express  judgment  of 
the  court.    Bird  v.  Heathy  6  Hare,  236. 

In  December,  1865,  the  plaintiff  transferred  to 
the  defendant  stock,  to  secure  a  loan  for  three 
months.  I'he  defendant  sold  the  stock,  but 
when  the  three  months  expired  and  the  loan  was 
paid  off,  he  transferred  to  the  plaintiff  the  like 
amount  of  the  same  stock,  which,  subsequently 
to  his  sale,  he  had  purchased  in  the  market.  He 
had  sold  at  a  high  and  bought  at  a  lower  price, 
and  the  plaintiff  filed  a  bill  claiming  the  profits 
thus  made,  on  the  ground  that  he  was  entitled 
to  have  the  identiciU  stock  returned  to  him  ;  he 
offered  by  his  bill  to  retransfer  to  the  defen- 
dant the  stock  which  the  defendant  had  bought 
and  transferred  to  him.  On  this  footing  a 
decree  was  made.  During  proceedings  under 
that  decree,  it  appeared  tlmt,  before  an  amend- 
ment of  his  bill,  uie  plaintiff  had  sold  the  whole 
of  the  stock,  and  was  therefore  unable  to  re- 
transfer  it,  and  he  then  obtained  an  order  npon 
a  petition  for  liberty  to  transfer  to  the  defen- 
dant other  stock  to  the  same  amount,  or  to 
account  for  the  value  of  it.  On  an  appeal  by 
the  defendant  against  both  the  decree  and  the 
order  on  the  petition  : — Held,  that  such  a  varia- 
tion as  was  made  in  the  decree  by  the  order  in 
the  petition  was  inconsistent  with  the  decree, 
and  beyond  the  power  of  the  court  to  make  ;  and 
that  the  petition  must  be  dismissed.  Langton  v. 
Waite,  L.  R.  4  Ch.  402  ;  20  L.  T.  337  ;  17  W.  R. 
475. 

A  direction  that  the  parties  should  be  ex- 
amined before  the  master  upon  interrogatories, 
added  to  a  decree  upon  motion.  Ckirendon 
(Lord)  V.  Barham,  12  L.  J.,  Ch.  215. 

Omission  in  decree,  if  perfectly  of  course, 
supplied  on  motion  with  notice.  In  this  in- 
stance, the  common  direction  to  examine  all 
parties  upon  interrogatories  being  omitted,  an 
order  was  made,  that  master  should  be  at  liberty 
to  examine,  &c.     Wallu  v.  Thomas,  7  Ves.  292. 

So  also  in  the  usual  decree  upon  creditors' 
bill,  against  executors,  the  direction  for  account 
of  personal  estate.  Pickard  v.  Mattheton,  7  Yes. 
293. 

An  application  to  rectify  a  decree  on  sugges- 
tion, made  in  aid  of  the  decree,  which  would 
have  been  embodied  in  it  almost  as  of  course,  as 
if  it  had  been  an  omission,  may  be  made  by 
motion,  without  the  formality  of  petition. 
Dcvcies  V.  Morris,  13  Price,  766. 

Decree  slightly  varied,  on  motion,  in  a  matter 
of  costs  where  the  merits  were  clear.  Connell  v. 
FrUh,  1  Ir.  Eq.  R.  82. 

Substantial  variations  in  order  cannot  be 
effected  by  motion,  but  only  on  petition  to  re- 
hear. Soper,  Ex  parte^  Salter,  In  re^  4  Deac.  &  C. 
275  ;  2  Mont.  &  Ayr.  55  ;  4  L.  J.,  Bk.  45. 

Decree  made  on  motion  allowed  to  be  varied 
on  motion,  and  without  a  petition  of  appeaJL 
Hughes  v.  Jones,  26  Beav.  24. 

All  addition  to  a  decree  involving  a  complete 
variation  will  not  b^  allowed  by  the  court  on 
motion.    Jones  v.  Evans,  1  W.  R.  275. 
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By  the  decree  in  a  suit  by  a  client  against  his 
solicitor,  it  was  referred  to  the  taxing-master  to 
take  an  account  of  certain  bills  of  costs,  and  to 
the  master  in  ordinary  to  take  an  account  of  the 
general  money  transactions  between  the  plaintiff 
and  defendant.  Afterwards  the  plaintiff  applied 
on  motion  for  an  order  that,  notwithstanding 
the  decree,  the  general  money  transactions  should 
be  referred  to  the  taxing-master  : — ^Held,  that 
this  was  a  yariation  of  the  decree,  and  could  not 
be  made  on  motion.  Kifig  v.  Savery^  25  L.  J., 
Ch.  664  ;  2  Jnr.  (N.S.)  431 ;  4  W.  B.  471. 

An  order  adding  to  a  decree  under  15  &  16 
Tict.  c.  86,  B.  42,  r.  8,  does  not  form  part  of  the 
decree  so  as  to  require  a  petition  of  appeal  to 
vary  it ;  but  may  be  appealed  from  by  motion. 
Ibtter  V.  Fbgter,  37  L.  J.,  Ch.  168  ;  L.  B.  3  Ch. 
330  ;  17  L.  T.  403  ;  16  W.  B.  238. 

An  addition  to  a  decree  cannot  be  made  under 
the  above  rule,  except  as  to  something  raised 
upon  the  pleadings.  The  allowing  proceedings 
to  go  on  for  a  length  of  time  under  directions 
added  to  a  decree,  is  not  a  bar  to  appealing 
against  tiie  order  making  the  addition,  but  makes 
it  incumbent  on  the  appellant  to  shew  that  there 
is  a  substantial  error  in  the  addition,  and  is  to  be 
considered  on  the  question  of  costs.    Ih, 

Where  defence  failed  in  connequence  of  un- 
satisfactory and  incomplete  evidence  having 
been  tendered,  the  court,  at  the  request  of  the 
defendants,  ordered  the  decree  to  be  qualified 
by  the  introduction  of  a  provision  that  it 
ahould  not  prejudice  the  right  of  the  defendant 
to  question  any  future  claim  of  the  like  subject- 
matter  by  the  complainants.  Wolley  y.  Brotonr 
hUl,  M'CleL  317, 824  ;  13  Price,  500. 

When  further  proceedings  in  an  administration 
suit  became  necessary,  the  court  allowed  a 
decree  to  be  varied  by  inserting  a  direction  that 
any  of  the  parties  be  at  liberty  to  apply.  War- 
man  V.  Zeal,  25  L.  T.  739. 

Where  counsel  are  instructed  to  stat^  that 
which,  upon  inquiry,  is  found  to  be  incorrect ; 
on  such  discovery  being  made,  the  court  will 
order  the  decree  to  be  amended.  Moye  v.  SpaV' 
row,  22  L.  T.  870. 

After  a  judgment  by  consent  has  been  passed 
and  entered,  it  cannot  afterwards  be  varied  on 
thegroundof  mistake,  except  for  reasons  sufficient 
to  set  aside  an  agreement.  Att,'  Gen,  v.  Totnline, 
47  L.  J.,  Ch.  473 ;  7  Ch.  D.  388  ;  38  L.  T.  57  ; 
26  W.  B.  188. 

The  fact  of  a  decree  having  been  made  upon 
consent,  will  not  be  a  reason  for  permitting  it 
to  be  amended.  Beed  v.  Ouuen,  2  Con.  &  L. 
884 ;  4  Dr.  &  War.  199. 

Decree  being,  amongst  other  things,  that  "  the 
parties  should  produce,  before  the  master,  aU 
c)ook8,  paper,  A:c.,**  the  words  "as  the  master 
shall  direct,"  were  added,  on  motion  for  that 
purpose.    JPundfirton  v.  Diaon^  5  Madd.  121. 

Where  a  decree  directing  an  act  to  be  done 
has  been  drawn  up,  without  fixing  a  time 
within  which  the  act  is  to  be  done,  the  decree 
is  not  rendered  ineffectual  by  the  operation  of 
the  11th  and  12th  Orders  of  August  1841,  but 
the  court  will,  upon  motion  for  that  purpose, 
fix  a  time  for  the  performance  of  the  act. 
^l9edham  v.  Needham,  1  Hare,  633.  Affirmed, 
12  L.  J.,  Ch.  378  ;  7  Jur.  336. 

Semble,  the  court  wiU  not,  upon  motion,  amend 
a  decree  by  inserting  therein,  for  a  minor  defen- 
dant, a  day  to  shew  cause.  Tdton  v.  Lawder, 
2  Dr.  k  War.  285 ;  1  Con.  &  L.  392. 

The  court  refused,  on  motion,  to  amend  a 


decree  by  striking  out  the  day  to  shew  cause, 
which  had  been  given  to  a  minor  defendant,  the 
first  tenant  in  tail  of  the  lands  sold.  Mahon 
Y.  Daw9on,  2  Dr.  k.  War.  286. 

Where,  in  the  interval  between  the  pronouncing 
of  an  order  by  the  court,  and  the  time  of  its 
being  drawn  up,  a  circumstance  occurs  which 
renders  the  order  in  part  nugatory,  the  court 
will  not  vary  the  date  to  suit  the  happening  of 
events,  but  will  make  a  supplemental  order. 
HavdoeVi  Truiti,  In  re,  35  L.  J.,  Ch.  228 :  11 
Jur.  (K.8.)  906  ;  13  L.  T.  272  ;  14  W.  B.  26,  174. 

The  court  will  not  vary  an  order  on  the  ground 
that  an  authority  which  was  cited  when  the  case 
was  heard,  was  not  brought  prominently  to  the 
attention  of  the  court.  St,  Sepulchre  CViearX 
7«w,  IIW.  B.  456. 

Where  a  party  dies  since  order  for  distributing 
the  fund  the  court  will  not  vary  the  order  with- 
out proof  of  death.    Bell  v.  Bell,  2  W.  B.  135. 

An  order  directing  a  contract  of  sale  to  be 
carried  out,  and  the  costs  to  be  paid  out  of  a  fund 
in  court,  but  not  indicating  the  parties  by  whom 
the  conveyance  is  to  be  executed,  may  be 
amended  by  inserting  a  direction  that  the  con- 
veyance be  executed  by  such  persons  as  the  chief 
derk  shall  certify  to  be  the  proper  parties. 
CUni^h,  In  re,  32  L.  T.  194. 

Court  will  not,  on  motion  after  an  order  for 
reference,  direct  master  to  inquire  (if  he  have 
found  that  good  title  can  be  made  to  premises, 
the  subject  of  suit  for  specific  performance) 
when  such  good  title  could  be  first  made.  Such 
direction  should  have  been  applied  for  at  hearing. 
Lubiny.  Ligkthody,  8  Price,  606. 

The  testator  in  this  case  appointed  his  wifo 
guardian  of  his  three  children,  and  appointed  her 
also  executrix,  together  with  two  others,  whom 
he  appointed  executore.  An  order  for  mainten- 
ance of  the  infant  had  been  made  out  of  a  fund 
in  court  standing  to  the  credit  of  the  suit  gener- 
ally, which  order  had  been  acted  on  for  about 
two  years,  and  directed  that  an  allowance  for  the 
maintenance  of  two  of  the  infants  should  be  paid 
to  the  mother  alone,  and  that  the  allowance  for 
the  maintenance  of  the  third  infant,  who  was  an 
apprentice,  should  be  paid  to  the  two  executors 
and  the  executrix  jointly,  one  of  the  executors 
having  gone  out  of  the  jurisdiction.  On  motion 
to  have  the  order  amended,  by  directing  all 
future  payments  on  account  of  such  last-men- 
tioned maintenance  to  be  made  to  any  two  of 
such  executors  and  executrix,  instead  of  to  all 
three,  the  vice-chancellor  at  first  doubted 
whether,  as  the  matter  had  arisen  subsequently 
to  the  date  of  the  order,  any  amendment  could 
be  made  except  by  supplemental  order  ;  but  he 
ultimately  directed  the  amendment  to  be  made 
in  the  original  order.  Windsor  v.  Cross,  16  Jur. 
1008. 

Omitting  Addition.]— Upon  a  bill  of  sale  to  set 
aside  the  mortgage  of  a  reversion  obtained  unduly 
from  an  expectant  heh*,  after  a  decree  that  the 
deeds  should  stand  as  a  security  for  the  money 
advanced  only,  it  was  asked,  in  accordance  with 
the  prayer  of  the  bill,  that  certain  policies  of 
insurance  on  the  life  of  the  mortgagor,  and  which 
formed  part  of  the  security,  might  be  assigned, 
or  that  the  produce  for  which  they  had  been  sold 
might  be  pud  to  the  plaintiff.  The  court  made 
the  addition  requested,  but  on  taking  the 
accounts,  which  were  directed,  as  to  the  payment 
of  the  premiums  by  the  defendant,  it  was  found 
that  the  receipts  upon  the  policies  were  far  lest 
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than  the  payments  for  the  premiums.  Leave 
was  then  obtained  to  rehear  the  cause  : — Held, 
on  the  rehearing,  that  the  addition  made  to  the 
decree  ought  to  be  omitted  ;  and  the  decree  was 
rectified,  but  without  costs.  PenneU  v.  MtUar^ 
28  Beav.  172  ;  26  L.  J.,  Ch.  699;  3  Jnr,  (N.8.) 
850  ;  5  W.  R.  215. 

Paeti  known  before  Trial.] — On  the  hearing  of 
a  partnership  action  judgment  was  pronounced 
declaring  the  dissolution  of  the  partnership,  and 
directing  the  usual  accounts  to  be  taken,  but  no 
direction  as  to  return  of  the  premium  paid  by 
the  plaintifE  was  given  or  asked  for  by  him.  The 
plaintiff  subsequently  applied  to  the  court  that 
an  inquiry  should  be  made  or  direction  given  as 
to  return  of  premium.  It  did  not  appear  that 
any  further  ^ts  had  come  to  the  knowledge  of 
the  plaintiff  other  than  those  which  were  known 
to  him  and  put  in  evidence  on  the  hearing  of  the 
action  : — Held,  that  the  relief  sought  was  sup- 
plemental relief  in  the  nature  of  equitable 
damages,  and  that,  in  the  absence  of  evidence 
that  new  facts  had  come  to  the  knowledge  of  the 
plaintiff,  the  court,  in  the  exercise  of  its  dis- 
cretion, ought  not  to  entertain  the  application. 
EdnwTids  v.  Rohinton,  54  L.  J.,  Ch.  586  ;  29  Ch.  D. 
170 ;  52  L.  T.  339  ;  33  W.  R.  471, 

BemoTing  Stay  of  Sxeontlon.]— The  plaintiffs 
having  obtained  a  verdict  in  an  action,  under 
Lord  Campbell's  Act,  for  50Z.  damages,  the  judge 
at  the  trial  (without  the  consent  of  the  plainti&, 
as  they  alleged),  directed  judgment  to  be  entered 
for  the  plaintiffs,  but  that  the  damages  and  costs 
should  be  paid  by  yearly  instalments  of  20Z.,  the 
damages  to  be  paid  into  the  hands  of  one  of  the 
plaintifb,  in  trust  for  herself  and  her  co-plaintiffs 
(who  were  infants),  and  to  be  paid  in  priority  to 
the  costs.  Judgment  was  entered  in  accordance 
with  these  directions.  The  defendant  failed  to 
pay  the  first  instalment,  and  was,  as  the  plaintiffs 
by  affidavit  alleged,  disposing  of  all  his  available 
property.  The  court,  on  the  application  of  the 
plaintiffs  and  on  notice  to  the  defendant,  ordered 
the  judgment  to  be  amended  by  striking  out  the 
quaHfication,  so  as  to  stand  for  a  judgment  in  the 
ordinary  form  tor  the  damages  awarded  and 
costs,  and  directed  that  the  order  as  to  suspending 
execution  should  be  entered  ad  a  separate  order 
of  the  judge  at  the  trial,  and  as  of  the  date  of  the 
trial ;  and,  having  regard  to  the  circumstances 
disclosed  on  the  application,  gave  liberty  to  the 
plaintiffs,  notwithstanding  such  order,  to  issue 
immediate  execution  for  the  full  amount  of  the 
judgment.    Brien  v.  Sullwan,  14  L.  R.,  Jr.  391. 

Kotice  of  XotioB.] — ^Where  a  motion  is  to  be 
made  for  any  variations  in  a  decree,  the  notice 
of  motion  must  express  the  proposed  variations. 
Wright.  V.  Houoard,  1  L.  J.  (0.8.)  Ch.  154  ;  24 
R.  R.  169. 

On  Xotion  by  Ck>nient.1 — Directions  omitted  in 
decree  by  mistake,  introduced  on  motion  by  con- 
sent of  all  parties.  Skrymsher  v,  NortheaUy  1 
Swanst.  572  ;  18  R.  R.  142. 

No  substantial  addition  can  be  made  to  a 
decree  on  motion  without  consent.  Willis  v. 
ParhiTuoTL,  3  Swanst.  233. 

After  decree  merely  directing  inquiries,  such 
an  order  as  could  be  had  on  further  directions 
may,  by  consent,  be  made  on  motion,  as  in  this 
instance,  to  dismiss  bill  with  costs.  Arum^  11 
Ves.  169. 


A  decree  may  be  added  to  without  a  rehearing, 
where  all  the  parties  to  the  suit  consent,  although 
the  additions  principally  affect  persons  not 
represented  in  the  suit,  upon  whom  the  decree, 
as  added  to,  is  intended  to  be  served.  Hales  v. 
Com,  Hales,  In  re,  1  N.  R.  344 ;  8  L.  T.  134  ;  II 
W.  R.  331. 

Order  on  motion,  with  consent,  to  rectify  a 
clear  mistake  in  a  decree.  Newheusey.  Mltford, 
12  Ves.  456.    S.  P.,  Lam£  v.  HoUs,  id.  458. 

The  court  will,  upon  motion,  with  the  consent 
of  all  parties,  vary  a  decree,  so  as  to  rectify  an 
accidental  omission.  CoUins  v.  Shirley,  9  L.  J. 
(0.8.)  Ch.  111. 

Where  a  decree  has  been  had  against  several 
defendants  with  costs,  and  one  of  them  had  been 
compelled  to  pay  the  whole  costs,  the  court  wiU, 
by  consent,  decree  contribution  between  the 
co-defendants,  on  motion,  in  the  same  suit. 
put  V.  Bonner,  I  Y.  &  ColL  C.  C.  670 ;  6  Jur. 
636. 

A  suit  was  instituted  by  a  client  against  his 
solicitor  for  an  account,  and  by  a  decree  it  was 
referred  to  the  taxing-master  to  tax  the  solicitor's 
bill  of  costs,  and  it  was  referred  to  the  master  in 
ordinary  to  take  an  account  of  all  dealings  and 
transactions  between  the  client  and  the  solicitor. 
The  plaintiff  afterwards  moved  to  have  the 
whole  account  taken  by  the  taxing-master  : — 
Held,  that  such  a  variation  of  the  decree  could 
not,  without  consent,  be  made  upon  motion. 
Xing  V.  Savery,  25  L.  J.,  Ch.  564 ;  2  Jur.  (NA) 
431 ;  4  W.  R.  471— L.JJ. 

On  Petition.] — ^A  direction  for  the  master  to 
settle  a  conveyance,  omitted  in  a  decree,  was 
supplied  by  petition.  Trevelyan  v.  Charter,  9 
Beav.  140. 

Semble,  an  order  upon  petition  is  the  proper 
mode  of  supplying  any  omission  in  the  directions 
which  the  decree  has  given  to  the  master. 
Winter  v.  Innes,  4  MyL  &  C.  101 ;  2  Jur.  981. 

All  applications  to  rectify  decree  must  have 
been  made  by  petition.  Orey  v.  Diekensan,  4 
Madd.  464. 

After  an  order  made  on  petition  has  been 
drawn  up  in  oonformify  with  the  prayer  of  the 
petition,  the  court  will  not  allow  the  petition  and 
the  order  to  be  amended,  but  a  new  petition 
must  be  presented,  praying  that  the  on&r  may 
be  varied.  Marraw,  In  re,  Cr.  &  Ph.  142 ;  10 
L.  J.,  Ch.  340. 

The  rule  that  an  application  to  vary  or  dis- 
charge an  order  made  on  petition  must,  if  made 
on  the  merits,  be  the  subject  of  a  regular  re-hear- 
ing, applies,  even  though  all  parties  consent  to  a 
different  course.  JvWA  Wales  Slate  Supply  Co^ 
In  re,  21  L.  T.  818  ;  18  W.  R.  403. 

In  a  suit  for  specific  performance,  a  defective 
decree  was  on  petition  rectified  in  accordance 
vrith  the  prayer  of  the  biU.  The  defect  having 
arisen  through  the  plaintiff's  omission,  he  was 
ordered  to  pay  the  costs  of  the  petition.  William* 
V.  Carmarthen  and  Cardigan  Ry.,  19  L,  T.  762  ;. 
17  W.  R.  346. 

Order  on  Further  Coniideration.]— Under  the 
Judicature  Act,  1873,  s.  50,  an  order  made  on 
further  consideration  in  chambers  may  be  varied 
on  an  adjourned  summons.  Hodges,  In  re,  Davey 
V.  Ward,  47  L.  J.,  Ch.  335  ;  7  Ch.  D.  754 ;  26 
W.  R.  390. 

Jnriidiotion.] — ^Where  one  of  the  judges  of  the 
court  of  chancery  has  made  an  order  on  petition 
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for  payment  out  of  court  of  moneys  deposited  by 
the  committee  of  management  of  a  railway  com- 
pany, under  the  standing  orders  of  the  house  of 
commons,  one  of  the  other  judges  of  the  court 
has  jurisdiction,  upon  a  bill  filed,  to  grant  an 
injunction  to  restrain  the  company  from  receiv- 
ing the  money.  CattendUck  v.  De  Burgh^  15 
L.  J.,  Ch.  425. 

Although  one  judge  may  in  Tacation  make  an 
order  for  another,  the  lord  chancellor  only  has 
power  to  vary  it,  and  application  to  the  master 
of  the  rolls  refused  with  costs.  Man  v.  RwkeU^ 
9  Beav.  4. 

n.  Varyino  Minutes. 

In  what  CaiM.] — ^Where  minutes  were  drawn 
up,  omitting  to  direct  issue  at  law  to  be  tried  by 
special  jury,  and  decree  in  consequence  con- 
tained no  such  order,  court  refused  to  amend 
minute  by  insertion  thereof.  Stuart  v.  Cheenall^ 
9  Price,  480. 

Where  the  court  directed  an  issue  to  be  tried 
at  the  next  assizes,  and  the  decree  was  not  drawn 
up  or  passed  in  sufficient  time,  the  minutes  were 
varied  by  directing  the  trial  of  the  issue  at  the 
subsequent  assizes.  Qrartge  ▼.  Cass^  2  Y.  &  J. 
241. 

Clear  mistake  in  a  decree  in  minutes  follow- 
ing the  pleadings  which  were  defective,  when  of 
such  a  nature  that  the  point  of  sale  or  no  sale  of 
defendant's  estate  turns  upon  it,  as  where  bill 
3f  revivor  was  by  a  slip  at  the  suit  of  four  of  the 
co-plaintiffs,  instead  of  the  five  co-plaintifEs, 
cannot  be  corrected  on  motion  without  consent. 
Armstrong  v.  Potts^  1  Moll.  257. 

Court  will  onler  minutes  of  decree,  declaring 
stock  '*not  to  be  part  of  personal  estate  of 
intestate,"  on  general  claim  by  some  of  next  of 
kin.  against  a  particular  claim  by  others,  to  be 
varied  by  adding  the  words,  "  together  with  the 
dividends  which  have  accrued  due  thereon,"  on 
a  special  motion  without  a  rehearing,  where  the 
amount  is  small,  and  the  alteration  is  reasonable 
and  consonant  with  the  tenor  of  original  decree. 
George  v.  Hoioard,  7  Price,  661 ;  21  R.  R.  775. 

The  court  will  not,  upon  motion,  amend  the 
minutes  of  a  decree,  by  striking  out  the  day 
which  had  been  thereby  given  to  minor  defen- 
dants to  show  cause.  Quaere,  whether  the  old 
practice  of  giving  a  minor  defendant  a  day 
to  show  cause  is  affected  by  the  II  Geo.  4  h 
1  WilL  4,  c.  47.  JEimonde  v.  Coolee,  1  Dr.  &  WaL 
250. 

Where  facts  are  stated  in  the  answer  which 
are  not  contradicted,  and  which,  if  true,  would 
lead  to  a  material  alteration  in  the  frame  of 
the  suit,  the  court  will,  on  motion,  permit  the 
minutes  of  the  decree  to  be  amended,  with  a 
view  to  ascertain  the  truth  of  those  facts.  JETar- 
wood  V.  Fisher,  1  Y.  &  ColL  110 ;  4  L.  J.,  Ex. 
Eq.  10. 

Kotiee  of  Xotion.] — ^A  notice  of  motion  to 
vary  minutes  does  not  prevent  their  being  drawn 
lip.  Bell,  Ex  parte,  BrotoUj  In  re^  2  Mont. 
&  Ayr.  578  ;  1  Dea.  690. 

The  Applieation.]  — An  application  to  the  court 
in  bankruptcy  to  vary  the  minutes  of  an  order 
before  they  have  been  settled  in  the  secretary's 
office,  is  Irregular.  Viitery,  Ex  parte,  Ponieroy, 
Jn  re,  Mont.  &  M*Ar.  436. 

The  court  will  not  vary  the  minutes  of  an 
order  on  the  application  of  persons  not  parties  to 
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or  bound  by  it.  De  BegnU,  Ex  parte,  Chamber a^ 
In  re,  1  Mont.  &  Ayr.  277 ;  4  fieac.  &  Ch.  225  ; 
3  L.  J.,  Bk.  43. 

Rule  of  practice  as  to  varying  the  minutes  of 
decrees.  The  register  must  first  complete  the 
minutes,  and  any  party  dissatisfied  must  give 
notice  of  motion  specifying  the  subject  of  com- 
plaint.   Prince  v.  Howard,  14  Beav.  208. 

The  minutes  of  an  order  having  been  once 
settled  by  the  registrar,  cannot  be  altered  in  the 
absence  of  any  of  the  parties  interested.  Major 
V.  Major,  13  Jur.  1. 

When,  at  the  hearing,  liberty  is  given  to 
mention  a  case  again  on  the  minutes,  it  must 
be  done  at  least  within  a  fortnight,  otherwise 
the  parties  must  give  notice  of  motion,  specify- 
ing the  alterations.  Hood  v.  Cooper,  26  Beav. 
373. 

A  party  who  is  dissatisfied  with  the  minutes 
of  decree  as  prepared  by  the  registrar,  may  move 
to  have  them  varied,  but  the  lord  chancellor 
will  not  allow  a  cause  to  be  set  down  to  be 
spoken  to  on  the  minutes.  Te^mant  v.  Trenchard, 
38  L.  J.,  Gh.  169  ;  L.  R.  4  Ch.  537. 

Where  any  party  is  dissatisfied  with  an  order 
as  settled  by  the  registrar,  and  desires  to  bring 
the  matter  before  the  court,  he  must,  whether 
the  order  be  an  order  of  the  court  of  appeal,  or 
of  a  court  of  first  Instance,  give  notice  of  motion 
to  vary  the  minutes.  General  Share  amd  Trust 
Co,  V.  Wetley  Briek  and  Pottery  Co,,  51  L.  J., 
Ch.  464  ;  20  Ch.  D.  130  ;  46  L.  T.  70  ;  30  W.  R. 
695— C.  A. 

On  the  hearing  of  a  motion  to  vary  the  minutes 
of  an  order,  the  solicitor  of  the  moving  party 
ought  to  produce  a  copy  of  the  registrar's  note 
of  what  took  place  when  the  order  was  made. 
BoHnson  v.  Barton  Local  Board,  21  Ch.  D. 
631. 

Judgment  Paaied  and  Entered.]— -Until  a 
decree  has  been  passed  and  entered,  it  is  in  the 
power  of  the  judge,  who  heard  the  cause,  to 
reconsider  what  has  been  done  and  to  vary  the 
minutes,  without  any  of  the  formalities  required 
for  a  rehearing.  Griffin  v.  Hamilton,  Ir,  R.  7 
Eq.  141. 

The  court  has  Inherent  jurisdiction  to  amend 
a  judgment,  although  it  has  been  passed  and 
enter^.  But  the  proper  course  is  to  move  to 
vary  the  minutes  after  they  had  been  settled,  and 
before  they  have  been  passed  and  entered.  Sivire, 
In  re,  Mellor  v.  Sivire,  30  Ch.  D.  239  ;  63  L.  T, 
205  ;  33  W.  R.  785— C.  A. 

Eefueal  of  Order — Appeal.] — The  minutes  of 
an  order  made  in  the  trial  of  an  action  as  settled 
by  the  registrar  did  not  mention  certain  docu- 
m^ts  that  the  plaintiff  contended  were  admitted 
during  the  trial.  The  judge  refused  to  alter  the 
minutes  : — Held,  that  the  court  of  appeal  would 
not  entertain  an  appeal  from  the  judge's  refusaL 
The  proper  course  is  for  the  plaintiff  to  appeal 
from  the  judgment  as  it  stands  and  apply  at 
the  hearing  for  leave  to  use  the  documents 
alleged  to  have  been  omitted  as  evidence  on  the 
appeal.    James  v.  Jones,  67  L.  T.  584— C.  A. 


o.  Rehearing. 

1.  Since  the  Jndicatare  Acts. 

Generally.] — Under  the  system  of  procedure 
established  by  the  Judicature  Acts,  no  judge  of 
the  high  court  has  any  jurisdiction  to  rehear  an 

20 


611 


PRACTICE— JW^mente  and  Orders. 


612 


order,  whether  made  by  himself  or  any  other 
judge,  the  power  to  rehear  being  part  of  the 
appellate  jurisdiction,  which  is  transferred  by 
the  acts  to  the  court  of  appeaL  St.  Nazaire 
Gh,  U  re,  12  Ch.  D.  88  ;  41  L.  T.  110  ;  27  W.  R. 
854— C.  A. 

After  final  judgment  had  been  pronounced  by 
the  court  of  appeal,  it  is  not  competent  for  that 
court  to  rehear  the  appeal  on  the  ground  of  the 
discovery  of  fresh  facts.  Flower  v.  Lloyd, 
46  L.  J.,  Ch.  838  ;  6  Ch.  D.  297  ;  36  L.  T.  464  ; 
25  W.  R.  793— C.  A. 

Whether  the  court  of  appeal  has  jurisdiction 
to  rehear  a  bankruptcy  appeal,  quaere.  Banco  de 
Portugal,  Ex  parte,  Hooper^  In  re,  49  L.  J.,  Bk. 
21 ;  14  Ch.  D.  1 ;  42  L.  T.  210 ;  28  W.  R.  433 
— C.  A. 

The  shareholders  in  a  company  passed  an 
e.xtraordinary  resolution  to  wind  up  the  company 
voluntarily,  but  the  resolution  was  void,  the 
majority  of  members  who  voted  not  being 
entitled  to  vote.  A  creditor  filed  a  petition  in 
the  chancery  court  of  the  duchy  of  Lancaster 
for  a  supervision  oixier  or  for  a  compulsory 
winding-up  order,  and  as  the  court  and  the 
petitioner  were  ignorant  of  the  fact  that  the 
resolution  was  invalid,  a  supervision  order  .was 
made.  Five  months  afterwards  the  petitioner 
discovered  the  invalidity  of  the  resolution,  and 
then  moved  before  the  vice-chancellor  that  the 
supervision  order  might  be  discharged,  and  a 
compulsory  winding-up  order  made.  This  motion 
having  been  refus^  by  the  vice-chancellor  on 
the  g^und  of  want  of  jurisdiction  to  rehear  the 
petition,  the  petitioner  appealed  from  the  refusal 
of  the  motion,  and  also  applied  to  the  court  of 
appeal  for  leave  to  appeal  against  the  original 
order  notwithstanding  the  lapse  of  time.  Semble, 
the  vice-chancellor  h£d  no  power  to  rehear  the 
petition  himself.  Mdncheeter  Economic  Build- 
ing Society,  In  re,  53  L.  J.,  Ch.  115  ;  24  Ch.  D. 
488  ;  49  L.  T.  703  ;  82  W.  R.  826— C.  A. 

Order  made  bnt  not  drawn  up.] — Whether  a 
judge  can  rehear  in  chambers  an  order  which  he 
has  previously  made  in  chambers,  but  which  has 
not  been  drawn  np,  qmere.  Adam  Eyton,  In 
re,  Charleeworth,  Eb  parte,  67  L.  J.,  Ch.  127 ; 
86  Ch.  D.  299— C.  A. 

Order  made  and  drawn  up.] — ^A  charging 
order  under  the  Solicitors  Act,  made  by  a  judge 
of  the  high  court,  sitting  in  bankruptcy  is  not 
an  order  made  by  him  under  his  bankruptcy 
jurisdiction,  within  s.  104  of  the  Bankruptcy 
Act,  1883,  and  therefore  cannot  be  reviewed, 
rescinded  or  vari^  by  him  after  it  has  been 
drawn  up.  Brown,  Ex  parte,  Suffield  and  Watts, 
In  re,  20  Q.  B.  D.  693 ;  58  L.  T.  911  ;  36  W.  R. 
684  ;  5  Morrell,  83— C.  A. 

Though  an  ex  parte  order  had  been  drawn  up 
and  entered,  the  party  affected  thereby  is  at 
liberty  to  apply  for  the  discharge  to  the  judge 
who  made  the  order ;  the  order  being  ex  parte, 
such  an  application  does  not  involve  a  rehearing. 
Boyle  V.  Sacker,  39  Ch.  D.  249 ;  58  L.  T.  822  ; 
37  W.  R.  68— C.  A. 

Be-argnment,  when  allowed.]  —  The  court 
declined  to  allow  a  case  to  be  re-argued  on  the 
ground  that  an  enactment  in  the  Conveyancing 
and  Law  of  Property  Act,  1881,  had  been  over- 
looked. Bimiingham  Land  Co,  v.  L  <^'  N.  W. 
By.,  56  L.  J.,  Ch.  956  ;  34  Ch.  D.  261  ;  55  L.  T. 
699;  35  W.  R.  173— C.A. 


2.  Previous  Practice. 


In  wliat  Catei.] — The  true  effect  of  a  petition 
of  rehearing  is,  that  the  decree  or  order  com- 
plained of  is  to  be  upheld  or  varied  according  to 
the  circumstances  at  the  time  when  the  decree 
or  order  was  pronounced.  Home  v.  Barton,  8 
De  a.  M.  &  G.  687  ;  26  L.  J.,  Ch.  225 ;  2  Jur. 
(NA)  1032  ;  4  W.  R.  821. 

Varying  Order.] — ^Where  legal  interests 

have  been  created  under  the  decree  of  the  court, 
and  have  been  subsequently  dealt  with,  the 
decree  and  subsequent  orders  cannot  be  corrected 
and  varied  upon  a  petition  of  rehearing,  but  to 
obtain  relief  a  bill  must  be  filed.    lb. 

Where  the  court  is  asked  to  make  an  order 
which  amounts,  in  fact,  to  the  variation  of  an 
order  made  by  a  former  vice-chancellor,  it  must 
be  by  way  of  rehearing.  Att.-Gen.  v.  Croft,  15 
Jur.  1028. 

Decretal  order  for  payment  of  interest  to 
creditors  generally  cannot  be  varied  by  confining 
the  payment  of  interest  to  particular  creditors, 
without  rehearing.  Fyler  v.  Fyler,  1  Colly.  93  ; 
8  Jur.  211. 

Court  cannot  give  interest  unless  reserved  by 
decree ;  but  cause  reheard  for  that  purpose. 
Herle  v.  Greenbank,  Dick.  370. 

Substantial  variations  in  order  cannot  be  effec- 
ted by  motion,  but  only  on  petition  to  rehear. 
Soper,  Ex  parte,  Salter,  In  re,  4  Deac.  &  C. 
569. 

A  rehearing  will  not  be  granted  where  the 
object  is  not  to  correct  an  error  in  decree,  but  to 
remedy  a  grievance  consequent  upon  it,  resulting 
from  circumstances  ex  post  facto,  not  making 
part  of  the  case  as  it  originally  stood.  Bowyer 
V.  Bright,  13  Price,  316. 

Mistake  or  Omiiiion.] — If  a  fact  be  mis- 


taken at  the  hearing  of  the  decretal  order,  it 
must  be  rectified  by  rehearing,  and  not  by  bill 
of  review.  Combi  v.  Proud,  1  Ch.  Ca.  54 ;  2 
Freem.  182. 

Mistake  in  decree,  unless  a  mere  numerical 
error  apparent  on  the  decree  itself,  cannot  be 
rectified  but  by  rehearing.  Brookfield  v.  Bradley, 
2  Sim.  A;  S.  64. 

Where,  by  mistake,  balances  reported  due 
from  defendant  were  included  in  sums  paid 
into  court  under  decree ;  and  decree,  on  further 
directions,  ordered  those  balances  to  be  paid 
into  court : — Held,  that  mistake  could  not  be 
rectified  vrithout  rehearing  cause  on  latter 
decree.    lb, 

Semble,  that  if  the  error  be  apparent  on  the 
face  of  the  decree,  the  court  will  not  take  into 
its  consideration  the  conduct  of  any  of  the 
parties  as  a  ground  for  refusing  the  rehearing. 
Ackland  v.  Braddick,  3  Y.  &  CoU.  237  ;  3  Jur.  39. 

Omission  in  a  bill  of  review  to  make  one  defen- 
dant a  party  is  no  cause  of  rehearing,  the  pro- 
ceedings having  been  in  the  said  defendsmt^s 
name.    Peachy  v.  Vintner,  1  Ch.  Rep.  252. 

Facts  which  occurred  since  the  decree,  and 
which  therefore  were  not  comprehended  in  the 
pleadings,  may  be  proper  grounds  for  a  rehear- 
ing, if  they  show  error  in  the  decree.  Stttry  v. 
Johnson,  2  Y.  &  Coll.  586. 

Where  a  party  is  before  the  court  when  a 
decree  is  made  by  which  a  trustee  is  so  seriously 
affected  as  to  have  committed  a  breach  of  trust, 
if  the  decree  is  wrong  he  cannot  be  relieved 
without  having  a  rehearing,  bringing  forward  in 
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a  supplemental  bill,  if  necessary,  anv  additional 
Jacts.  Head  y.  Oodlee,  1  Johns.  536  ;  29  L.  J., 
•Ch.  633  ;  6  Jur.  (N.8.)  495  ;  8  W.  B.  141. 


Law  Altered.] — ^Where  since  making  an 


order  the  law  has  been  altered  on  which  the 
•order  was  f  oanded,  the  proper  coarse  is  to  present 
a  petition  for  rehearing,  the  order  to  be  heard 
with  the  cause.  Fleming  v.  Fleming,  9  W.  R. 
-757. 


Point  not   raised.] — ^A   decree   having 


been  made  in  a  suit  for  foreclosure,  the  mortgagor 
-was  afterwards  desirous  of  impeaching  the 
Yaliditj  of  one  of  the  securities.  Upon  filing  a 
cross  bill  for  that  purpose,  the  decree  was  set  up 
against  him ;  he  then  presented  a  petition  of 
rehearing,  to  haye  the  decree  of  foreclosure 
Taried  by  inserting  a  reservation  of  his  right  to 
institute  proceedings  to  set  aside  the  security ; 
the  mortgagor  had  not  either  on  the  pleadings 
•or  at  the  hearing,  raised  any  question  as  to  the 
validity  of  the  security.  The  court  dismissed  the 
petition  for  rehearing.  Ford  v.  TyntCy  10  L.  T. 
492. 

Petition  of  rehearing  dismissed  because  it 
suggested,  as  the  grounds  of  rehearing,  facts  not 
alleged  in  the  pleadings.  Kevinson  v.  Stables^ 
4  Buss.  210. 

Petition  for  rehearing  ordered  to  be  taken  off 
the  file,  on  the  ground  of  its  making  a  different 
case  from  that  on  which  the  decree  was  pro- 
nounced.    Wood  V.  Oriffith^  1  Mer.  85. 

When  counsel  at  the  original  hearing  abandon 
an  objection  as  to  parties  or  as  to  proof  of  a 
document,  the  same  objection  cannot  be  made  on 
the  rehearing.  Malone  v.  Geraghty,  2  Con.  &  L. 
235  ;  3  Dr.  &  War.  252  ;  5  Ir.  Eq.  B.  549. 

Bill  by  a  lady,  who  was  tenant  for  life  of  a 
trust  fund  settled  on  marriage  upon  herself  and 
her  children,  against  trustees,  to  make  them 
liable  for  a  breach  of  trust,  associated  with  her 
as  oo-plaintifk  her  children.  There  was  no 
•evidence  in  the  cause  that  these  co-plaintiffs 
were  her  children,  but  the  answer  did  not  deny 
it  or  raise  the  issue : — ^Held,  that  it  was  too  late 
at  the  rehearing  to  raise  the  objection  ;  but  that 
:if  the  objection  was  good,  an  affidavit  would 
have  been  received  to  prove  the  fact.  Fowler  v. 
Reynal,  3  Macn.  &  G.  500 ;  21  L.  J.,  Ch.  121 ;  15 
Jur.  1019.  Affirming  2  De  G.  &  Sm.  749 ;  13 
Jur.  649,  650,  n. 

Where  a  party  omitted  to  take  advantage  of 
:any  of  the  opportunities  of  raising  an  objection 
to  a  bond  in  preceding  inquiries : — Held,  that  it 
was  not  now  competent  for  him  to  harass  the 
other  party  by  a  new  suit  in  which  no  new 
evidence  could  be  produced.    Niool  v.  Vaugha/n^ 

1  CI.  &  F.  495 ;  5  Bli.  (N.S.)  505.    Beversing 
WincheUea  (^EarT)  v.  Qa/rretty,  1  MyL  &  K.  263 ; 

2  L.  J.,  Ch.  115. 


Consent   Order.]  —  An   agreement   was 


signed  by  the  parties,  and  by  consent  made  an 
order  of  court  to  submit  to  such  decree  as  the 
court  should  make,  and  neither  party  to  bring 
his  appeal ;  yet  the  cause  was  allowed  to  be 
reheard.    Buck  v.  Fawcett,  3  P.  Wms.  242. 


Deeree  acted  on.] — The  having  acted 


under  a  decree  is  no  objection    to   its  being 

reheard  on  the  petition  of   the  party  having 

:SO  acted  under  it.    Bropliy  v.  Ilolnw^,  2  Moll.  1. 


Further  Evidenee— When  Admitted.]— On  a 
rehearing,  depositions  taken  on  part  or  defen- 
dant may  be  read,  though  not  read  at  original 
hearing.  Ounyngham  v.  Chmyngham.  Ambl. 
90 ;  Dick.  145. 

On  a  rehearing  evidence  in  the  cause  may  be 
read  which  was  not  read  at  the  original  hearing. 
Williams  V.  Ooodchild,  2  Buss.  91. 

The  plaintiffs  sued  as  devisees  of  A.,  but 
omitted  to  prove  his  will;  and  the  bill  was 
dismissed.  They  afterwards  presented  a  petition 
of  rehearing,  and  moved  for  leave  to  exhibit 
interrogatories  to  prove  the  will,  which  was 
granted,  the  omission  having  arisen  from  the 
inadvertence  of  counsel,  and  the  will  not  being  the 
subject  of  dispute  in  the  cause.  Hood  v.  Pimm, 
4  Sim.  101 ;  9  L.  J.  (0.8.)  Ch.  63. 

A  party,  on  a  special  application,  may  obtain 
an  order  to  prove  vivft  voce,  on  a  rehearing, 
documents  which  were  not  in  evidence  at  the 
former  hearing,  but  he  must  pay  the  costs  of  the 
application.    Higgins  v.  MuU^  5  Buss.  287. 

On  appeal  and  rehearing,  additional  evidence 
permitted  in  some  instances.  If  the  rule  is  so,  it 
must  be  subject  to  costs.  White  v.  FMsell,  1 
Ves.  &  B.  153. 

New  evidence  admitted  on  a  rehearing,  and  a 
petition  of  rehearing  permitted  to  be  amended 
to  state  the  discovery  of  such  new  evidence. 
Wyld  V.  Ward,  2  Y.  &  J.  381. 

The  court  will  not,  on  petition  for  rehearing, 
allow  evidence  to  be  read  of  matters  which 
occnrred  before  the  hearing  of  the  cause,  but 
were  not  put  in  evidence.  Ford  v.  Tynie,  10 
L.  T.  492. 

Application  by  defendant  for  liberty  to  file  a 
supplemental  bill  in  aid  of  a  rehearing,  to  put  in 
issue  evidence  discovered  during  and  since  the 
hearing,  refused,  the  evidence  discovered  being  a 
deed  and  proceedings  in  suits  to  which  the 
defendant  was  a  party,  and  must  have  been 
apprised  of  their  nature,  and  by  negligence  lost 
the  benefit  of  them  as  a  defence,  and  the  object 
of  the  supplemental  bill  being  to  abandon  the 
original  defence  and  rely  on  a  new  one.  Blake 
V.  Foster,  2  Ball  &  B.  457. 

On  a  bill  by  the  assignees  of  a  bankrupt  to  set 
aside  a  settlement  made  in  favour  of  his  children, 
on  the  ground  that  he  was  insolvent  at  the  time 
of  the  execution  of  it ;  the  court  held,  at  the 
hearing  of  the  cause,  that  the  settlor  was  not 
insolvent  within  the  meaning  of  the  Bankrupt 
Act,  6  Geo.  4,  c.  16,  s.  75,  when  he  executed  the 
settlement.  The  plaintiff  afterwards  presented 
a  petition  for  leave  to  present  a  petition  for  a 
rehearing,  on  the  ground  that  he  had  since 
discovered  further  evidence,  establishing  the  fact 
of  insolvency,  which  he  might  have  discovered 
before  the  hearing,  if  he  had  not  considered 
the  evidence  already  produced  sufficient.  The 
court  dismissed  the  petition,  on  the  ground  that 
it  was  against  the  order  of  the  court,  which  had 
for  its  object  to  compel  persons  to  bring  forward 
their  whole  case  in  the  first  instance;  if  this 
evidence  was  allowed,  a  general  examination 
would  be  let  in  to  explain  it.  Cutten  v.  Sanger^ 
3  T.  &  J.  374.  See  the  report  on  the  hearing  of 
the  cause,  2  T.  &  J.  459. 

The  general  rule  is,  that  no  evidence  can  be 
adduced  at  a  rehearing,  which  a  party  was  not 
prepared  with  and  entitled  to  produce  at  tLe 
hearing.  Therefore  an  order,  which  had  been 
obtained  as  of  course  to  prove  viv&  voce  at  a 
rehearing  a  document  which  the  party  had  not 
obtained  an  order  to  prove  at  the  hearing,  was 

20—2 


615 


¥BJi.CTlCE—JudgmenU  and  Order*. 


616 


discharged  for  irregularity ;  but  leave  will 
generally  be  given  on  special  application,  under 
such  circumstances,  to  prove  a  document  at  the 
rehearing.  LoveU  v.  HickSi  2  T.  &  ColL  472 ; 
6  L.  J.,  Ex.  Eq.  86  ;  2  N.  R.  436  ;  11  W.  R.  1248. 

Affidavits  relating  to  matters  vrhich  have 
occurred  since  decree,  cannot  be  used  on  a 
rehearing  of  the  decree.  Lamhe  v.  Orton,  33 
L.  J.,  Ch.  81 ;  2  N.  R.  436  ;  11  W.  R.  1243. 

Although  the  court  may  in  special  cases 
permit  new  evidence  to  be  given  upon  an  appeal 
(e.g.  where  the  evidence  sought  to  oe  introduced 
is  documentary,  and  cannot  have  been  tampered 
with),  it  will  not  allow  fresh  affidavits  made  by 

Eersons  who  have  given  evidence  at  the  original 
earing  to  be  read  on  a  rehearing.  Glover  v. 
Daubney,  32  L.  J.,  Ch.  647  ;  9  Jur.  (N.B.)  90 ;  1 
N.  R.  186— LJJ. 

F.,  the  executor,  in  India,  of  8.,  a  Scotchman, 
long  resident  there,  paid  a  legacy  of  3,000Z.  out  of 
his  pocket.  By  the  decree  in  a  suit  instituted  for 
canying  into  effect  the  trusts  of  a  settlement 
made  on  the  marriage  of  S.,  the  shares  of  two  of 
his  children,  who  died  in  his  lifetime,  were 
carried  over  to  a  separate  account,  and  his 
personal  representative  in  England,  who  took 
out  administration  to  them,  presented  a  petition 
for  payment  out  of  court.  The  Crown  objected 
that  the  domicil  of  S.  was  Sootdi,  and  claimed 
legacy  duty.  The  court  on  the  hearing  of  the 
petition,  held  that  the  domicil  was  Scotch,  and 
the  money  was  subsequently  paid  out  of  court, 
but  was  by  agreement  retained  in  medio  pending 
this  application.  F.  was  not  a  party  to  the  suit, 
and  had  no  notice  of  the  petition  ;  and  it  appeared 
that  he  was  the  only  person  interested  in  sup- 
porting  an  Indian  domicil.  He  offered  fresh 
evidence,  tending  to  show  an  Indian  domicil, 
and  applied  for  a  rehearing.  Rehearing  granted. 
Jopp  V.  Wood,  3  N.  R.  404 ;  33  Beav.  372 ;  12 
W.  R.  393. 

Where,  after  the  decision  of  an  appeal,  which 
turned  in  a  measure  upon  the  absence  of  all 
invoices,  delivery  orders,  &c.,  affecting  the  title 
to  certain  iron  in  dispute  between  the  parties, 
documents  of  that  nature  were  discovered  by  one 
of  the  claimants,  an  order  was,  upon  his  appli- 
cation, made  for  a  rehearing,  although  he  offered 
no  explanation  of  the  fact  of  their  non-produc- 
tion, or  in  any  w^  account^  for  the  oversight. 
Wiltshire  Iron  Co.^  In  re,  Pearson,  Ex  parte, 
L.  R.  3  Ch.  443  ;  18  L.  T.  40  ;  16  W.  R.  444. 

PartieB.] — On  an  appeal  none  but  the  parties 
to  the  appeal  can  be  heard,  but  the  case  is 
different  on  a  rehearing.  Hugliee  v.  Turner,  4 
L.  J.,  Ch.  141. 

New  plaintiff  by  supplemental  bill  may 
impeach  a  decree  upon  rehearing,  on  petition 
of  former  parties.   Hill  v.  Chapman,  1  Ves.  J.  495. 

Person  not  a  party  to  the  suit  is  desirous  of 
obtaining  a  rehearing ;  he  must  apply  for  leave 
to  present  a  petition  to  rehear.  Ghjoynme  v. 
Edwards,  9  Beav.  22 ;  16  L.  J.,  Ch.  84. 

A  bill  may  be  sustained  for  the  rehearing  of  a 
decree,  alleged  to  have  been  made  fraudulently 
in  a  suit  to  which  the  plaintiff  was  no  party. 
Morris  v.  Landon,  2  L.  J.  (0.8.)  Ch.  140. 

Where  a  party,  not  being  a  party  to  the  suit, 
desires  to  have  the  same  reheard,  he  must  apply 
to  the  court  in  the  first  instance  for  permission 
to  present  a  petition  of  rehearing.  Bei'ry  v. 
Att,-Gen,,  3  Macn.  &  O.  16  ;  1  H.  &  Tw.  520  ;  19 
L.  J.,  Ch.  232. 

A  decree  was  made  ex  parte  against  A.,  to  pay 


one  moiety  of  a  sum  of  money  said  to  be  due  from 

A.  and  B.  to  C.  upon  a  stated  account  between 

B.  and  C,  but  to  which  A.  was  neither  party  or 
privy.  Some  years  passed  before  A.  knew  of 
this  decree,  but  on  being  informed  of  it  he 
applied  by  petition  for  rehearing.  On  appeal 
a  rehearing  was  directed.  Hamilton  v.  Manoy,  & 
Bro.  P.  C.  347. 

A  party  had  been  made  a  defendant  by  virtue 
of  his  office,  which  he  resigned  before  the  decreCr 
but  continued  to  be  a  party  to  the  suit,  and  was- 
entitled  to  a  retiring  pension  : — ^Held,  that  he 
was  entitled  to  present  a  petition  of  rehearing^ 
Att'Qen,  v.  Stamford  (EarV),  12  L.  J.,  Ch.  297  ; 
6  Jut.  117. 

A  party  who  is  made  a  defendant  by  supple- 
mental bill  after  a  decree,  and  who  has  appeared 
to  the  bill,  is  not  entitled  to  present  a  petition 
of  rehearing,  unless  he  has  put  in  his  answer.. 
lb. 

Where  a  petition  of  rehearing  is  presented 
by  different  defendants,  some  of  whom  are  no6 
entitled  to  present  such  a  petition,  the  court 
will  allow  the  other  petitioners  to  amend 
the  petition,  by  striking  out  the  names  of  those 
parties  who  are  not  entitled  to  join  therein.    IK 

No  one  but  the  party  objecting  is  entitied  to  be 
heard  on  a  petition  of  rehearing.  Bvokeridge  v. 
WhaXley,  10  L.  T.  222  ;  12  W.  R.  593. 

An  order  having  been  made  by  one  of  the  vice^ 
chancellors  on  a  petition  in  a  cause,  leave  was- 
given  to  a  person,  not  a  party  to  the  cause,  nor 
served  with  the  petition,  to  present  a  petition  of 
rehearing  by  the  same  vioe-chanceUor,  without 
signature  of  counsel,  or  payment  of  any  deposits 
Leete  v.  Jenkins,  14  W.  R.  489. 

Leave  given  to  a  person  who  was  not  a 
party  to  the  cause  to  intervene  and  present 
a  petition  of  rehearing  of  an  order  in  which 
he  was  materially  interested,  and  which  had 
been  made  upon  petition  in  the  cause.  Jopp 
V.  Wood,  83  Beav.  372  ;  3  N.  B.  404 ;  12  W.  R. 
393. 

When  a  decree  has  been  made  against  several 
defendants,  the  bill  may  be  dismissed  against 
all  on  a  petition  of  rehearing  presented  by 
one  defendant  only.  Kent  v.  Jh^hold  Zand  and 
JSrioh-maUng  Co.,  L.  R.  3  Ch.  493. 

Semble,  that  a  person  brought  before  the  court 
by  service  of  notice  of  the  decree  under  15  &  16- 
Vict.  c.  86,  8. 42,  is  entitled  to  present  a  petition 
of  rehearing.    Ellison  v.  Thomas,  32  L.  J.,  Ch.  2  y 

I  De  G.  J.  &  Sm.  18  ;  1  N.  R.  87  ;  7  L.  T.  342  ;. 

II  W,  R.  56. 

Coiti — ^Undertaking.]  —  It  seems  to  be  th& 
modem  practice,  that,  upon  a  rehearing,  an 
undertaking  should  be  entered  into  to  pay  such 
costs  subsequent  to  the  decree  as  the  court  shall 
think  proper.    See  Vowles  v.  Toung^  9  Ves.  178. 

Taxation.] — By  the  decree  the  costs  of 

aU  parties  were  ordered  to  be  taxed  as  between 
solicitor  and  client.  Upon  a  rehearing  the 
decree  was  affirmed,  and  the  deposit  was  oMered 
to  be  returned  but,  nothing  was  said  as  to  costs. 
By  a  subsequent  order  the  costs  of  all  parties 
were  ordered  to  be  taxed,  as  between  solicitor  and 
client,  from  the  last  taxation : — Held,  that  this 
did  not  include  the  costs  of  the  rehearing. 
Agdbeg  v.  Hartwell,  5  Beav.  271. 

The  costs  of  rehearings  are  not  carried  by 
the  words  "costs  of  suit  as  between  solicitor 
and  client,"  but  require  to  be  specially  mentioned 
in  the  order  for  taxation.    Ih. 
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p.  Action  of  Bbview. 
1.  In  what  Cases. 

Iiirolment.] — The  proper  oonrse,  in  order  to 
liaTe  a  rehearing,  or  to  obtain  an  iJteration  of  a 
decree,  or  an  order  which  has  been  inrolled,  is  to 
■file  a  bill  of  review.  Knierim.  v.  Schmavss,  8  Jur. 
<».B.)  692  ;  7  L.  T.  189  ;  10  W.  R.  860. 

To  oblige  a  man  to  sign  and  inrol  a  decree 
made  against  himself,  in  order  to  entitle  him  to 
^bring  a  bill  of  reyiew,  is  altogether  unnecessary. 
JStanduh  y.  Radley,  2  Atk.  177. 

Where  decree  has  not  been  signed  and  inrolled, 
:a  bill  in  the  nature  of  a  bill  of  review  is  a  proper 
•one.    Ih, 

Distinction  between  a  bill  of  review,  and  a 
•fiupplemental  bill  in  nature  of  it.  If  the  decree 
•is  inrolled,  it  is  strictly  a  bill  of  review,  and 
iprays  that  the  decree  may  be  reviewed  and 
reversed  ;  if  not  inrolled,  the  prayer  is,  that  the 
x»use  may  be  reheard.  In  either,  matter  of 
supplement  or  revivor  may  be  introduced,  with 
►the  proper  prayer.  Perry  v.  Phelips,  17  Ves. 
-173. 

Supplemental  bill  in  nature  of  review  is  proper 
-where  decree  is  not  inrolled«  Lewellen  v.  Mack- 
^toorth,  2  Atk.  40  ;  Barnard.  445. 

Title  direetlyin  Question.] — ^A  bill  of  review, 
-or  a  supplemental  bill  in  the  nature  of  a  biU  of 
j«view,  is  necessary  where  the  title  or  subject- 
matter  of  the  claim  has  been  directly  adjudicated 
<xipon  in  a  former  suit  by  a  decree  declaring  or 
.assuming  a  right,  or,  in  the  case  of  a  dismissal  of 
A  bill,  negativing  it ;  but  an  order  of  dismissal  is  a 
bar  only  when  the  court  has  thereby  deter- 
mined that  the  plaintiff  had  no  title  to  the 
relief  sought  by  his  bill,  and  therefore  the 
dismissal  of  so  much  of  a  bill  as  relates  to  an 
issue  raised  by  it,  which  is  irrelevant  to  the 
relief  prayed,  is  no  bar  to  a  new  bill  by  the 
same  party  for  a  different  object  depending 
upon  tne  same  issue.  Bainbrigge  v.  Baddelei/, 
2  Ph.  705.    Reversing  9  Beav.  538  ;  10  Jur.  766. 

Mistake  and  Ignoranee.]  —  If  a  fact  be 
mistaken  at  the  hearing  and  decretal  order,  it 
must  be  rectified  by  rehearing.  Comh$y.  Proudy 
1  Ch.  Ca.  54  ;  2  Freem.  182. 

Where  the  matters  mentioned  in  the  decree  as 
proved  were,  in  fact,  not  proved,  it  is  not  error  to 
found  a  bill  of  review  ;  for  if  the  fact  should  be 
mistaken,  it  should  be  remedied  by  rehearing 
before  inrolment.    Ih. 

Bill  of  review  of  a  decree  of  foreclosure  was 
•dismissed,  where  it  appeared  the  defendant's 
.agent,  attorney,  and  solicitor  had  attended  the 
master  on  his  behalf,  in  taking  the  account 
nnder  the  decree.  Gould  v.  Tancred^  2  Atk. 
^32. 

A  legatee,  who,  from  ignorance  of  the  contents 
•of  a  will,  sued  for  and  obtained  payment  of  less 
interest  upon  her  legacy  than  she  was  entitled 
to  : — Held,  entitled,  on  a  supplemental  claim  in 
the  nature  of  a  bill  of  review,  to  a  decree  for 
.payment  of  the  difference,  or  for  the  administra- 
tion of  the  testator's  estate.  An  admission  of 
assets  in  the  original  suit  for  the  smaller  amount 
•claimed,  held  not  binding  as  regsurded  the 
larger.  Mattheict  v.  Pirieombef  4  I^  G.  &  Sm. 
485  ;  20  L.  J.,  Ch.  395. 

Timad.1 — ^A  bill  purporting  to  be  an  original 
t>ill,  sougnt  to  review  a  prior  decree  in  a  suit 


between  the  same  parties,  on  the  ground  of  the 
decree  having  been  obtained  by  fraud  ;  the  fraud 
alleged  was,  that  the  defendants  had  in  their 
answer  concealed  certain  facts  from  the  plain  tifb 
and  the  court,  but  it  appeared  that  those  facts 
might  have  been  elicited  by  exceptions  : — Held, 
that  was  not  such  fraud  as  to  justify  an  original 
bill,  without  leave  of  the  court,  to  review  a 
decree.  Jlendermn  v.  Cook^  4  Drew.  306 ;  6 
W.  R.  831. 

Allowance  of  a  debt  in  the  master's  report 
which  had  been  obtained  by  fraud,  rectified,  the 
proper  mode  of  proceeding  being  by  original  bill, 
not  by  bill  of  review ;  and  held,  that  it  was  not 
necessary  to  pray  specifically,  that  the  act  of  the 
court  should  be  set  aside,  plaintiff  having  made 
a  sufficient  case  to  obtain  that  relief  under  the 
prayer  for  general  relief.  Manaton  v.  Moles- 
toorthf  1  Eden,  18. 

Tmttee  Belief  Act.] — Trustees  of  a  fund  to 
which  a  lady  was  entitled  for  life,  with  remaindei 
to  her  children,  on  her  death  paid  the  fund  into 
court  under  the  Trustee  Relief  Act,  and  under 
orders  of  the  court  three-fourths  were  paid  out. 
One  child  then  claimed  the  fund  as  the  only 
legitimate  child,  and  presented  a  petition  for 
leave  to  file  a  bill  of  review : — Held,  that  orders 
under  the  Trustee  Relief  Act  stood,  pro  hAc,  on 
the  same  footing  as  a  decree  in  a  suit,  and  a 
probable  case  being  put  forward,  founded  on  facts 
discovered  since  the  date  of  the  orders,  leave  was 
given.  Smyth  and  Arnold's  Estates,  In  re^  32 
L.  J.,  Ch.  779  ;  8  L.  T.  599  ;  11  W.  R.  850. 

Omisiions.] — Where  a  decree  has  been  made 
against  a  party  at  the  hearing,  and  he  omits  to 
present  a  petition  for  rehearing,  within  the 
limited  time,  an  order  made  on  a  petition  subse- 
quently presented,  complaining  of  some  omissions 
in  the  decree  to  supply  them,  is  irregular.  The 
proper  course  would  be  by  a  bill  of  review. 
Champernowne  v.  Brooke^  3  CI.  &  F.  4 ;  9  Bli, 
(N.8.)  199. 

Other  Cases.^  —  The  primary  intention  of 
granting  a  review  is  a  reconsideration  of  the 
subject  by  the  same  judge,  in  contradistinction 
from  an  appeal,  which  is  a  hearing  before  another 
judge.  Maharajah  Moheshur  Sing  v.  Bengal 
OavernTnent,  7  Moore  Ind.  App.  283. 

A  review  before  another  judge  is  an  excep- 
tion, and  is  only  allowed,  ex  necessitate,  as  in 
case  of  death  or  removal.    Ih. 

A  court  of  equity  may,  by  additional  orders, 
without  a  bill  of  review  or  a  rehearing,  deal  with 
a  fund  which  is  still  in  court.  Montejiore  v. 
Bromne,  7  H.  L.  Cas.  241. 

Bill  of  review  of  a  decree  by  consent,  dismissed. 
Webb  V.  Webb,  3  Swanst.  658. 

A  decree  taken  pro  confesso  In  the  ordinary 
course  after  appearance,  not  under  the  statute 
5  Geo.  2,  c.  25,  can  be  impeached  as  any  other 
decree  only  by  a  biU  of  review,  or  a  bill  to  set 
it  aside  for  fraud ;  not  collaterally  by  original 
suit  seeking  decree  inconsistent  with  it ;  such  a 
bill,  therefore,  dismissed  with  costs.  Ogilvie  v. 
Heme,  13  Ves.  563. 

An  annuitant  having  filed  a  bill  to  enforoe 
his  security,  a  decree  was  made  on  that  and 
several  other  incumbrancers'  suits,  directing 
accounts  and  inquiries  as  to  incumbrances, 
giving  a  receiver  liberty  to  keep  down  the  interest 
on  incumbrances  and  the  annuity  in  question, 
and  any  other  annuities  which  should  be  certified^ 
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and  declaring  that  the  plaintiffs  and  the  defen- 
dants who  should  be  ascertained  to  be  incum- 
brancers should  be  at  liberty  to  add  their  costs  to 
their  incumbrances.  The  owner  of  the  estate 
afterwards  filed  a  bill  to  set  aside  the  annuity  :— 
Held,  that  the  decree  was  a  bar  to  this  bill. 
Tynte  v.  Hodge,  5  N.  R.  104 ;  2  H.  &  M.  287  ;  11 
L.  T.  490  ;  13  W.  R.  172. 

2.  Ghrotmda  for. 

General  Frinoiplei.] — ^There  are  two  grounds 
for  review ;  one,  error  on  decree  apparent ;  and 
the  other,  new  matter  arising  after  decree,  or 
which  could  not  have  been  proved  when  decree 
passed,  and  was  unknown  to  either  party.  Ze 
Nexe  V.  mrru,  2  Bro.  P.  C.  73. 

If  a  decree  be  obtained  and  inrolled,  so  that 
the  cause  cannot  be  reheard,  then  there  is  no 
remedy  but  by  bill  of  review ;  which  must  be  on 
error  appearing  on  the  face  of  the  decree,  or  on 
some  new  matter,  as  a  release  or  a  receipt  dis- 
covered since.    Taylor  v.  Sharp ^  3  P.  Wms.  371. 

Grounds  for  a  biU  of  review  ;  error  apparent ; 
or  new  evidence  since  publication  as  to  a  material 
fact.     Young  v.  Xeighley,  16  Ves.  350. 

Xrror  Apparent  on  Decree.] — Error  in  decree 
must  appear  in  the  body  of  it.  Griee  v.  Goodwin, 
1  Eq.  Abr.  165. 

Matter  of  abatement  is  not  error  upon  which 
to  found  a  bill  of  review.  Slingtby  v.  Hale, 
1  Ch.  Ca.  122  ;  Cravibome  (^Lady")  v.  Dalmahvy, 
1  Ch.  Rep.  231 ;  2  Freem.  169. 

Upon  a  bill  of  review,  the  party  cannot  assign 
for  error,  that  any  of  the  matters  decreed  are 
contrary  to  the  proofs  in  the  cause,  but  must 
show  some  error  appearing  in  the  body  of  the 
decree,  or  new  matter  discovered  since  the  decree. 
Williams  v.  MellUh,  1  Yern.  166. 

Error  discovered  after  report  confirmed,  ground 
for  bill  of  review.     Worge  v.  Bradley,  Dick.  570. 

Where  bill  of  review  is  filed  without  leave  for 
reversing  former  decree,  specifies  errora  in  decree, 
and  contains  original  matter,  it  is  irregular. 
HougfUon  v.  West,  2  Bro.  P.  C.  88. 

Mere  injustice  is  no  ground  for  bill  of  review. 
There  must  be  injustice  apparent  on  record  to  a 
party  to  suit,  for  neither  assignee  nor  devisee  can 
nave  relief  by  such  bill.  Though  plaintiff  is  con- 
fined to  errors  on  record  defendant  is  at  liberty 
to  allege  every  matter  relevant  to  his  defence, 
whether  in  or  out  of  record,  by  way  of  release, 
&c.,  to  prevent  disturbing  decree.  And  when 
pleaded,  the  court  is  to  judge  whether  the  matter 
alleged  is  sufficient  to  preclude  the  plaintiff  from 
the  review  he  seeks.  Hartwell  v.  Townsend,  2 
Bro.  P.  C.  107. 

An  erroneous  result  in  point  of  law  drawn  by 
the  court  from  facts  apparent  on  the  record  is 
the  proper  subject  of  a  oill  of  review  for  error 
apparent  on  the  decree.  A  fact  misunderstood 
by  the  court,  and  not  introduced  into  the  decree, 
may  be  ground  for  an  appeal,  but  not  for  a  bill 
of  review.     O'Brien  v.  Connor,  2  Ball  &  B.  154. 

Error  apparent,  to  support  a  biU  of  review, 
must  be  plain  and  obvious  ;  as  a  decree  against 
an  infant  without  a  day  to  show  cause ;  not 
merely  an  eironeous  judgment,  which  might  be 
the  subject  of  a  rehearing.  Perry  v.  Pfielips,  17 
Ves.  173. 

Error  to  support  a  biU  of  review  must  appear 
on  the  decree  itself.  A  demurrer  was  allowed 
where  the  errors  assigned,  if  errors  at  all,  were 
only  errors  of  fact,  and  did  not  necessarily  appear 


to  be  such  on  the  face  of  the  decree.  Farrell  v. 
Oroshie,  WalL  Lyn.  164, 156. 

To  support  a  bill  of  review  for  error  in  a  decree 
the  pleadings  in  the  cause  cannot  be  referred  to. 
Nothing  can  be  looked  at  but  the  decree  itself. 
TnOock  V.  Eohey,  16  Sim.  265,  277.  Affirmed  2 
Ph.  395  ;  11  Jur.  999. 

To  sustain  a  bill  of  review  for  error  apparent 
on  the  decree  complained  of,  it  is  not  enough 
that  it  contains  allegations  that  the  decree  is 
erroneous,  but  error  must  be  shown  on  the  face 
of  it.    Tommey  v.  White,  1  H.  L.  Cas.  160. 

The  mere  propriety  of  a  former  decree  cannot 
be  questioned  by  bill  of  review :  it  is  only  where 
there  is  error  on  the  face  of  it  that  sudi  a  bill 
can  be  sustained.  Haig  v.  Homan,  8  CL  &  F. 
320. 

It  is  error  apparent  on  the  face  of  a  decree,  if 
it  declare  that  legacies  were  charged  upon  real 
estate  by  will  (which  was  set  out  in  the  pleadings)^ 
when,  according  to  its  true  construction,  the  real 
estate  was  not  charged  by  it  with  the  legacies, 
but  if  the  decree  merely  declare  that  the  legacies 
are  charges  on  the  real  estate  it  is  not  apparent, 
for  the  court  may  have  come  to  that  conclusion 
from  circumstances  not  apparent  on  the  face  of 
the  decree.  Kelly  v.  Lennon,  1  Jo.  k,  Lat.  305  ; 
7  Ir.  Eq.  R.  98. 

To  sustain  a  bill  of  review  there  must  be  error 
apparent  upon  the  face  of  the  decree.  A  mere 
error  in  judgment  does  not  furnish  a  sufficient 
foundation  for  such  a  bilL  The  bill  cannot  be 
maintained  unless  the  decree  sought  to  be  reversed 
is  contrary  to  some  statutory  enactment,  or  some 
principle  or  rule  of  law  or  equity  recognised  or 
settled,  by  decision,  or  is  at  variance  with  the 
forms  and  practice  of  the  court.  Green  v. 
Jenkins,  IDe  G.  F.  &  J.  454  ;  29  L.  J.,  Ch.  505  ; 
6  Jur.  (N.S.)  615  ;  2  L.  T.  311  ;  8  W.  R.  380. 

Upon  a  bill  of  review,  the  plaintiff  is  confined 
to  error  that  he  has  specifically  assigned.    Ih, 

The  reformed  practice,  of  not  setting  out  ia 
extenso  all  the  proceedings  in  a  suit,  was  not 
meant  to  vary  the  effect  of  bills  of  review. 
Semble.     lb. 

The  correctness  of  the  proposition  laid  down 
by  Lord  Cottenham,  in  Trulock  v.  Rithey  (2  Ph. 
395),  that  bills  of  review  are  confined  to  cases- 
in  which  the  decree  is  contrary  to  the  forms  and 
practice  of  the  court,  doubted.    lb. 

An  improper  decree,  or  a  refusal  to  withhold 
specific  performance  where  the  title  is  alleged 
to  be  doubtful,  is  not  an  error  of  law,  but  an 
improper  exercise  of  the  discretion  vested  in  th& 
judge,  and  a  fit  subject  of  rehearing  by  a  court 
of  appeal,  but  not  by  bill  of  review.    lb. 

Xatter  Subieqaent  to  Beeree.] — There  can  be 
no  bill  of  review  for  any  matter  subsequent  to 
the  decree,  as  the  plaintiff's  confession.  Curtis 
Y.  Sinallridge,  2  Freem.  178  ;  1  Ch.  Ca.  43. 

A  bill  of  review,  with  matter  come  to  the 
party's  knowledge  since  the  hearing,  lies,  where* 
the  plaintiff  in  the  biU  has  since  the  hearing 
discovered  matter  which  would  vary  the  decree  ; 
and  where,  if  such  matter  was  known  to  the- 
other  party,  he  was  not  in  conscience  obliged  to* 
have  discovered  it  to  the  court.  For  if  the  matter 
was  known  to  the  other  party,  and  such  as  in 
conscience  he  ought  to  have  discovered,  he  obtains- 
the  decree  by  fraud,  and  it  ought  to  be  set  aside 
by  original  bill.  Maruiton  v.  Molesworth,  1  Eden,. 
25. 

It  is  irregular  to  file  a  supplemental  bill  ta 
rectify  a  decree  in  a  previous  suit  to  which  thfr 
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Bune  party  was  plaintiff.  The  proper  course,  on 
diacoTery  of  new  matter,  is  to  file  a  bill  of  review. 
Dyndy  y.  Hartley^  2  Jar.  22. 

Kroah  Xridenee.] — It  is  in  the  discretion  of 
the  court  to  give  leave  to  file  a  bill  of  review  on 
the  discovery  of  new  evidence.  It  was  refused 
in  this  case,  as  it  tended  to  deprive  creditors  of 
X>avment  of  their  just  debts.  WtUon  v.  Webh^ 
2  Cox,  3. 

Mere  negligence  or  fori^tfulness  of  matter, 
&Cm  is  no  ground  for  a  bill  of  review.  iMdlow 
v.  Macartney,  2  Bro.  P.  C.  67.  See  Phatphate 
Sewage  Co,  v.  Molleeon,  4  App.  Gas.  801. 

Bill  of  review  granted  on  new  matter  discovered. 
PorUmouth  v.  Effingham,  1  Ves.  430. 

Bill  of  review,  or  a  sapplemental  bill  in  nature 
of  review,  where  the  decree  has  not  been  inroUed 
upon  new  evidence  discovered  since  publication, 
not  permitted  to  introduce  a  new  case  of  which 
the  party  was  duflSciently  apprised,  to  enable  him 
with  reasonable  diligence  to  have  put  it  upon 
the  record  originally.  Young  v.  Keighley,  16 
Ves.  348.  S.  P.  MorraU  v.  Pritchard,  14  W.  R. 
172. 

Petition  for  leave  to  file  bill  of  review,  after  a 
decree,  affirmed  on  rehearing,  pending  an  appeal 
to  the  house  of  lords,  for  the  purpose  of  intro- 
ducing evidence,  in  answer  to  evidence  admitted 
by  surprise,  vi2.,  not  in  answer  to  an  interrogatory, 
nor  the  subject  directly  in  issue,  the  decree  not 
being  made  upon  that  evidence,  was  refused  with 
costs.     Willati  V.  WUlan,  16  Ves.  72. 

The  new  matter  to  found  a  bill  of  review 
ought  to  be  such  as  may  be  used  as  evidence 
of  what  was  in  issue  in  the  cause.  PaUereon 
V.  SlauglUer,  AmbL  293.  But  see  Anon,,  2 
Freem.  31. 

Bill  of  review  after  two  trials,  and  a  decree  to 
establish  the  will.  Upon  discovery  of  new  matter 
another  trial  ordered,  and  a  verdict  for  the  heir- 
at-law  and  the  former  decree  reversed.  Att.'  Oen. 
V.  Turner,  Ambl.  587. 

The  discovery  of  new  matter  in  being  at  the 
time  of  the  decree,  but  not  known  till  after, 
entitles  the  party  to  a  review.  StandUh  v. 
Rndley,  2  Atk.  177. 

It  is  sufiScient  to  entitle  a  party  to  a  bill  of 
review,  if  the  new  proof  did  not  come  to  his 
knowledge  till  after  publication ;  or  when,  by 
the  rules  of  the  court,  he  could  not  make  use  of 
it.  NorrU  v.  Le  Neve,  3  Atk.  36 ;  Ridgw.  322. 
S.  P.,  Ord  V.  Noel,  6  Madd.  127. 


Xast  be  Relevant] — ^Upon  application 


for  new  bill  upon  new  matter  discovered  after 
decree,  it  must  be  shown  to  be  relevant ;  for 
being  new  matter  merely,  wUl  not  entitle  them 
to  such  a  bill.    Bennet  v.  Lee,  2  Atk.  529. 


Xast  be  If  aterial  and  Bisooverable  by 


reasonable  Diligenee.^— Where  it  is  sought  to 
rescind  a  final  and  vahd  judgment  on  the  ground 
of  the  discovery  of  new  evidence,  it  must  be 
shown  that  such  evidence  is  both  new  and 
material.  Although  evidence  may  have  been 
withheld  from  the  court  at  the  original  trial  by 
one  of  the  parties  to  the  suit  with  an  improper 
intention,  such  conduct  is  not  sufficient  to  set 
aside  the  judgment  unless  the  evidence  with- 
held would  have  had  a  material  effect  upon  the 
decision  of  the  oourL  Boewell  v.  CoaJu,  6  R.  167 
— H.  L.  (E.) 

The  grounds  for  obtaining  the  leave  were  pre- 
cisely the  same  as  existed  before  the  Judicature 


Acts  ;  namely,  the  evidence  discovered  must  be 
shown  to  be  material,  and  must  have  been  dis- 
covered since  the  decision,  and  it  must  be  shown 
that  it  could  not  with  reasonable  diligence  have 
been  discovered  before.  Falche  v.  Soottieh 
Imperial  Insurance  Co.,  67  L.  T.  39 ;  35  W.  R. 
794. 

Where  a  good  title  has  been  declared  on  a 
summons  under  the  Vendor  and  Purchaser  Act, 
1874,  the  purchaser  is  not  at  liberty  to  reopen 
the  question  by  way  of  review,  unless  he  can 

Erove  that  since  the  order  on  the  summons  be 
as  discovered  material  facts,  which  he  could  not 
with  reasonable  diligence  have  discovered  earlier, 
showing  that  the  title  is  defective.  Seatt  v. 
Alvarez,  64  L.  J.,  Ch.  376  ;  [1895]  1  Ch.  696 ;  72 
L.  T.  465. 

Leave  to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review  to  introduce  new  evidence, 
refused,  where  the  proper  means  of  searching 
for  it  had  not  been  used  previously  to  the  decree. 
Bingham  v.  Daweon,  Jac.  243. 

To  entitle  party  to  file  a  supplemental  bill  in 
nature  of  review,  it  is  necessary  that  the  new 
matter  should  be  discovered  after  time  when  it 
could  have  been  introduced  into  the  cause ;  and 
the  matter  shoald  be  not  only  new  but  material, 
and  such  as  if  unanswered  in  point  of  fact  would 
clearly  entitle  plaintiff  to  decree,  or  would  raise 
question  of  so  much  nicety  and  difficulty,  as  to 
be  a  fit  subject  of  judgment  in  a  cause.  Ord  v. 
Noel,  6  Madd.  127. 

Application  by  defendant  for  liberty  to  file  a 
supplemental  bill,  in  aid  of  a  rehearing,  to  put 
in  issue  evidence  discovered  during  and  since  the 
hearing,  refused,  the  evidence  discovered  being 
a  deed,  and  proceedings  in  suits  to  which  the 
defendant  was  a  party,  and  must  have  been 
apprised  of  their  nature,  and  by  negligence  lost 
the  benefit  of  them  as  a  defence,  and  the  object 
of  the  supplemental  bill  being  to  abandon  the 
original  defence,  and  rely  on  a  new  one.  Blake 
V.  Foster,  2  BaU  &  B.  457. 

The  act  of  incorporation  of  a  railway  company 
required  that  all  resolutions  come  to  at  meetings 
of  the  proprietors  should  be  entered  in  a  book, 
and  the  entries  were  made  evidence  of  the 
resolutions  to  which  they  referred.  In  a  suit 
against  the  company  for  the  specific  performance 
of  an  agreement,  the  defendants  were  ordered 
to  produce  their  books,  with  the  usual  liberty  to 
seal  up  such  parts  as  did  not  relate  to  the 
matters  in  question.  The  books  were  produced 
accordingly,  but  the  pages  left  open  furnished 
no  evidence  of  the  agreement.  After  the  bill 
had  been  dismissed  for  want  of  evidence,  the 
plaintiffs,  on  an  affidavit  of  having  recently 
discovered  that  the  agreement  had  been  recog- 
nised by  a  resolution  passed  at  a  meeting  of  the 
proprietors,  applied  for  leave  to  file  a  supple- 
mental bill,  in  the  nature  of  a  bill  of  review,  for 
the  purpose  of  making  the  resolution  part  of 
their  case.  And  the  court,  although  of  opinion 
that  the  plaintiffs  might,  with  due  diligence, 
have  made  the  discovery  soon  enough  to  have 
availed  themselves  of  it  in  the  original  suit, 
nevertheless  granted  the  motion,  on  the  ground 
that  if  the  defendants  had  entered  the  resolution 
in  their  books,  as  they  ought  to  have  done,  the 
consequence  of  any  want  of  care  and  attention 
on  the  part  of  the  plaintiffs  or  their  agents 
would  have  been  obviated.  Shield  Oamal  Co, 
V.  Sheffield  and  Retherham  Ry,,  1  Ph.  484 ;  14 
L.  J.,  Ch.  25;  8  Jur.1107. 

Matter  discovered   after  a  decree  has  been 
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made,  though  not  capable  of  being  used  as 
evidence  of  anything  which  was  previously  in 
issue  in  the  cause,  but  constituting  an  entirely 
new  issue,  may  be  subject  of  a  supplemental  bill 
in  the  nature  of  a  bill  of  review.  Partridge  v. 
Usbome,  5  Buss.  195  ;  7  L.  J.  (o.s.)  Ch.  49. 

On  a  petition  for  leave  to  file  a  bill  of  review, 
it  is  necessary  to  make  out  a  prim4  facie  case  of 
facts  discovered  since  the  proceedings  sought  to 
be  impeached,  and  that  there  is  a  claim.  Smyth 
and  Arnolds  Estates,  In  re,  32  L.  J.,  Ch.  779  ;  8 
L.  T.  699  ;  11  W.  R.  850. 

The  court  directed  the  validity  of  three 
codicils  to  be  tried  at  law ;  and  the  result  was, 
that  after  much  litigation  three  successive  trials 
were  had,  in  which  the  plaintifE  succeeded  once 
and  the  defendant  twice,  the  codicils  being 
ultimately  found  to  be  forgeries.  The  cause 
came  back  to  be  heard  on  the  equity  reserved, 
when  a  decree  was  made  dismissing  the  bill. 
Just  before  that  hearing  of  the  cause,  two  other 
documents  were  alleged  to  have  been  discovered 
by  the  plaintiff,  which,  if  genuine,  would  have 
gone  far  to  substantiate  the  defeated  codicils. 
A  petition  was  accordingly  presented  by  the 
plaintiff,  after  the  decree  dismissing  the  bill  was 
passed  and  entered,  but  before  it  was  enrolled, 
praying  for  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  on  the  footing  of 
the  last  discovered  documents  : — Held,  that  such 
petition  must  be  dismissed.  Creswell  v.  Jackson, 
11  L.  T.  630. 

Upon  an  application  to  file  a  bill  of  review  on 
the  discovery  of  new  evidence,  the  question  is 
whether  the  new  evidence  would  have  induced 
the  court  to  make  a  different  decree ;  and, 
secondly,  if  the  application  is  made  with  due 
diligence  after  the  discovery.  Thomas  v.  RaW' 
Ihtf/s,  34  Beav.  60  ;  10  Jur.  (N.8.)  1192  ;  11  L.  T., 
72i  ;  13  W.  R.  248. 

A  party  who  applies  for  permission  to  file  a 
bill  of  review  on  the  ground  of  having  discovered 
new  evidence,  must  show  that  the  matter  so 
discovered  has  come  to  the  knowledge  of  himself 
or  his  agents  for  the  first  time  since  the  period 
at  which  he  could  have  made  use  of  it  in  the 
suit,  and  that  it  could  not  with  I'easonable 
diligence  have  been  discovered  sooner,  and  that 
the  evidence  is  of  a  character  that  if  it  had  been 
brought  forward  in  the  suit  it  might  have  altered 
the  judgment.  Hoshing  v.  Terry,  16  Moore,  P.  C. 
598  ;  8  Jur.  (N.8.)  976  ;  7  L.  T.  52 ;  10  W.  R. 
884. 

To  obtain  leave  to  file  a  bill  of  review  on  the 
ground  of  new  matter  discovered,  the  matter 
must  be  not  only  material,  but  such  that  by 
employing  reasonable  diligence  could  not  possibly 
have  been  used  at  the  hearing.  Miclutel  v. 
Fripp,  18  W.  R.  423. 

An  infant  petitioning  for  leave  to  file  a  bill  of 
review  will  not  be  required  to  give  evidence 
that  the  knowledge  of  the  facts  relied  upon 
oould  not  have  been  previously  obtained  by 
reasonable  diligence.  Hoghton,  In  re,  Hoghton 
V.  Fiddey,  48  L.  J.,  Ch.  768  ;  L.  R.  18  Eq.  673  ; 
22  W.  R.  854. 

To  permit  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  after  reversal  of  the  decree 
in  parliament,  to  be  filed,  the  court  must  be 
satisfied  that  the  new  matter  discovered  is  such 
as  will  materially  affect  the  ground  of  the  lords' 
order.    Blake  v.  Foster,  2  Moll.  367. 

Upon  an  application  to  file  a  bill  of  review  on 
the  ground  of  discovery  of  fresh  evidence,  the 
question  is  not  merely  whether  such  be  material, 


but  whether,  had  it  been  adduced  before  the 
hearing,  it  would  have  been  likely  to  have  turned 
the  scale.  Hun^ate  v.  Oaseoyne,  2  Ph.  26 ;  15 
L.  J.,  Ch.  382  ;  10  Jur.  625. 

The  party  making  the  application  for  leave 
to  file  a  bill  of  this  description,  must  satis^fy 
the  court  that  the  mere  evidence  could  not,  bv 
any  reasonable  diligence  on  the  part  of  himself 
or  his  solicitor,  have  been  brought  forward  at 
the  hearing  of  the  cause.    lb. 

The  new  evidence  must  be  of  a  kind  that, 
combined  with  the  former  evidence,  would, 
if  it  could  have  been  brought  forward  at  the 
hearing,  probably  have  induced  the  court  to 
make  a  different  decree.    Ih. 

The  new  evidence  must  not  only  be  relevant, 
but  it  must  be  material ;  it  must  be  such  that 
the  court  shall  think  might  have  produced  a 
decision  favourable  to  the  party  bringing  it 
forward.    Ih. 

A  decree  was  made  in  favour  of  cestuis  que 
trustent  upon  an  original  bill,  and  without  a 
bill  of  review,  upon  the  discovery  of  fresh 
evidence,  although  a  decree  had  previously 
been  made  as  to  the  same  matter  against  their 
trustees,  but  in  a  suit  to  which  the  cestuis  que 
trustent  were  not  parties.  Pierce  v.  Brady, 
23  Beav.  64. 

A  party  petitioning  to  be  allowed  to  file  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review,  on  the  ground  that  since  the  decree  was 
made  he  has  discovered  new  facts,  must  not  only 
show  that  the  facts  are  new,  but  that  they  could 
not  with  reasonable  dih'gence  have  been  dis- 
covered before  ;  and  also  that  the  facts  discovered 
are  material,  and  such  as  would  have  affected 
the  former  decision  of  the  court.  Wason  v. 
Westminster  Improvement  Commissmiers,  4  L.  T. 
80. 

8.  Practice. 

Leave  of  Court — Since  Judicature  Act]  — 
The  old  chancery  practice  as  to  bills  of  review- 
necessitating  a  preliminary  application  to  the 
court  is  not  now  in  use.  An  action  to  set  aside 
a  judgment  may  now  be  commenced  without 
leave,  but  the  defendant  may  move  to  stay  the 
proceedings  as  frivolous  and  vexatious.  On  such 
a  motion  the  court  should  receive  evidence  on 
either  side  as  to  whether  there  has  been  a 
discovery  since  the  judgment  of  new  and  material 
evidence.  Boncell  v.  Coaks,  6  R.  167— H.  L.  (E.). 
See  ScoUy.  Alvarez,  64  L.  J.,  Ch.  376;  [1896] 
1  Ch.  596 ;  72  L.  T.  456  ;  Falcke  v.  ScoUish 
Imperial  Insurance  Co.,  57  L.  T.  39 ;  36  W.  R, 
794. 

If  a  petition  is  heard  on  its  merits,  and  is 
dismissed  on  the  ground  that  the  petitioner  has 
failed  to  make  out  his  case,  he  cannot  on  the 
subsequent  discovery  of  fresh  evidence  in  support 
of  his  case  present  a  fresh  petition  for  the  same 
object,  without  leave  of  the  court  previously 
obtained.  House,  Ex  parte.  May,  In  re,  64 
L.  J.,  Ch.  338  ;  28  Ch.  D.  616  ;  52  L.  T.  78 ;  33 
W.  R.  917— C.  A. 


Former  Practice.] — For  a  bill  of  review 


on  newly  discovered  facts,  the  leave  of  the  court 
necessary.    Perry  v.  Phelips,  17  Ves.  177. 

Liberty  to  file  a  bill  of  review,  after  a  former 
petition  for  the  same  object  had  been  refused  on 
the  ground  of  a  deficiency  of  evidence.  Thomar 
V.  Rawlings,  34  Beav.  60  ;  10  Jur.  (N.S.)  1192  ; 
11  L.  T.  721 ;  13  W.  R.  248. 
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Iieave  of  the  court  must  be  asked,  before  a 
bill  of  review  for  new  matter  can  be  filed ;  other- 
wise,  if  brought  to  reverse  a  decree  upon  error 
appearing  on  the  face  of  it.  Gould  v.  Tancred^ 
2  Atk.  584. 

The  filing  of  a  bill  of  review  or  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  grounded 
upon  the  discovery  of  new  evidence,  is  in  the 
cliscretion  of  the  court.  Hungate  v.  Oascoigney 
2  Coop.  C.  C.  405  ;  2  Ph.  26  ;  15  L.  J.,  Ch.  382  ; 
10  Jur.  625. 

After  decree  in  a  suit  against  the  heir  of  A., 
the  plaintiff  petitioned  for  leave  to  file  a  bill  of 
review,  alleging  error  apparent  on  the  face  of 
sthe  decree,  and  also  that  the  plaintiff  had 
•discovered  since  the  decree  that  the  defendant 
was  the  executor  of  A.,  and  that  it  was  essential 
to  the  establishment  of  the  plaintiff's  rights  to 
bring  the  defendant  before  the  court  in  his 
•executorial  character.  Petition  dismissed,  because 
a  bill  of  review  for  error  apparent  may  be  filed 
without  leave  of  the  court,  and  because  the 
defendant  had  admitted  in  his  answer  that  A.'s 
will  was  in  his  possession.  Thniloek  v.  Rohey^ 
15  Sim.  265.    Affirmed,  2  Ph.  395  ;  11  Jur.  999. 

Property  was  held  by  A.,  B.  and  C.  in  trust 
for  D.  for  life,  with  remainder  to  her  children. 
The  children  filed  a  bill  against  the  trustees  for 
^  breach  of  trust,  and,  by  the  decree,  the  trustees 
were  ordered  to  replace  the  fund.  C,  after- 
wards, being  in  contempt  for  non-perfonnance 
•of  the  decree,  filed  a  bill  against  the  other  trus- 
tees, and  the  tenant  for  life,  alleging  that  they 
had  received  and  retained  the  produce  of  the 
breaches  of  trust,  and  seeking  to  make  them  and 
the  life  estate  liable  to  indemnify  C.  : — Held, 
that  such  a  bill  was  not  in  the  nature  of  a  bill 
of  review,  and  therefore  that  it  might  be  filed 
Tvithout  leave  of  the  court.  Taylor  v.  Taylor^ 
12  Beav.  220. 

Circumstances  under  which  relief  sought  by  a 
bill  was  held  a  variation  of  a  former  decree, 
which  could  not  be  given  without  rehearing  the 
•cause.  And  semble,  it  was  a  bill  of  review, 
which  should  not  have  been  filed  without  leave 
•of  the  court.  Chute  v.  M^  6HIlicuddyj  1 1  Ir.  Eq.  R. 
312. 

Where  a  bill  seeks  a  declaration  that  certain 
-orders  of  the  court  were  fraudulently  obtained, 
.and  also  seeks  to  alter  or  vary  such  orders,  the 
relief  sought  being  grounded  not  only  on  allega- 
tions of  fraud,  but  on  matters  which  bad  b^n 
a^ecently  discovered,  it  is  not  a  bill  of  review,  or 
bill  in  the  nature  of  a  bill  of  review,  within  the 
terms  of  the  31st  Gen.  Ord.  r.  11,  and  the  special 
deave  of  the  court  for  its  admittance  is  not  there- 
fore necessary.  Pearse  v.  Dobinso%  13  L.  T. 
-518. 

Where  a  bill,  which  was  in  part  a  supple- 
anental  bill  in  the  nature  of  a  bill  of  review,  and 
in  part  a  bill  of  revivor,  had  been  filed  without 
leave  of  court,  the  whole  was  ordered  to  be 
taken  off  the  file,  though  as  a  mere  bill  of 
revivor  it  would  have  been  regularly  filed  with- 
Kmt  leave.  Hudson  v.  Ball^  1  Ph.  177  ;  11  Sim. 
456  ;  12  L.  J.,  Ch.  80  ;  7  Jur.,  476. 

Defendant  filed  supplemental  bill  in  nature  of 
review  without  leave  and  without  deposit,  rectified 
by  subsequent  order  and  payment  cy  prte  of 
•deposit.    Loubier  v.  OroM,  I)ick.  223. 

A  bill  by  the  representative  of  a  deceased 
partner  against  the  surviving  partner  for  an 
j&ccount  of  the  partnership  dealings  and  trans- 
actions, contained  an  allegation  that  the  defen- 
•diant  hiful  employed,  and  intended  to  employ, 


the  assets  of  the  late  partnership  in  carrying 
on  the  business  on  his  own  account,  but  prayed 
no  relief  in  respect  of  such  allegation  :  and  the 
decree  merely  directed  the  ordinary  partnership 
accounts,  reserving  further  directions.  But  on 
the  death  of  the  defendant  some  years  after- 
wards, and  before  the  master  had  made  his 
report  under  the  decree,  the  same  plaintiff  filed 
a  bill  of  revivor  and  supplement  against  the 
representatives  of  the  late  defendant,  repeating 
the  allegation  above  mentioned  as  to  the  employ- 
ment of  the  partnership  funds,  and  praying  an 
account  of  the  profits  made  thereby,  in  addition 
to  the  usual  prayer  for  carrying  on  the  accounts 
directed  by  the  former  decree  :— Held,  that  such 
bill  was  not,  in  reference  to  the  decree  in  the 
original  suit,  a  supplemental  bill  in  the  nature  of 
a  bill  of  review,  the  new  relief  founded  upon  the 
allegation  above  mentioned  not  being  incon- 
sistent with  that  decree,  but  so  far  from  it,  that 
the  accounts  directed  by  the  decree  were  necessary 
to  raise  the  case  for  such  new  relief,  and  must 
have  been  directed  if  both  claims  had  been 
united  in  one  suit.  Toulmin  v.  Coyland^  2  Ph. 
711.  Reversing  4  Hare,  41 ;  14  L.  J.,  Ch.  92  ; 
8  Jur.  1160. 

The  question  in  such  cases  turns  upon  the 
matter  of  the  decree,  and  not  upon  allegations 
in  the  original  bill  to  which  the  decree  dues  not 
apply.    Ih, 

In  order  to  try  whether  a  bill  is  a  bill  of 
review  or  a  supplemental  bill  in  the  nature  of 
a  bill  of  review,  and  therefore  requiring  the 
leave  of  the  court  before  it  can  be  filed,  the  first 
qaestion  is.  whether  it  is  inconsistent  with  or 
impeaches  the  decree  to  which  it  refers,  and  one 
test  of  this  is  whether,  if  the  decree  had  not 
been  referred  to  in  the  bill,  it  could  have  been 
pleaded  in  bar  to  the  relief  prayed.  Taylor  v. 
Taylor,  1  Macn.  &  G.  397  ;  1  H.  &  Tw.  437. 

A  contract  was  entered  into  for  the  sale  of  the 
vendor's  interest  in  a  lease  and  premises  at 
Doncaster,  known  as  the  betting-rooms,  for  the 
remainder  of  the  lease  granted  by  A.  A  bill  for 
specific  performance  was  filed  by  the  purchaser, 
in  which  and  in  the  decree  the  agreement  was 
treated  as  comprising  the  premises  held  of  A., 
and  an  account  of  the  rents  was  directed.  It 
turned  out  that  the  rooms  and  premises  were 
partly  under  A.  and  partly  under  B.,  whereupon 
the  vendor  filed  a  second  bill  praying  a  declaration 
that  the  whole  was  comprised  in  the  agreement : 
— Held,  however,  that  the  plaintiff  could  not, 
upon  a  rehearing,  obtain  the  relief  asked  by  the 
second  bill,  nor  could  he,  by  such  second  bill, 
obtain  the  relief  thereby  prayed  whilst  the 
decree  stood  in  its  present  form  ;  that  to  obtain 
the  relief  asked  the  original  cause  must  be 
reheard  with  the  second,  and,  consequently, 
that  the  second  bill  was  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  which  ought  not 
to  be  filed  without  leave  of  the  court.  DavU  v. 
Bluek,  6  Beav.  393 ;  7  Jur.  805. 

A  supplemental  claim  in  the  nature  of  a  bill 
of  review  cannot  be  filed  without  leave.  A 
motion  of  the  defendant  to  take  such  a  claim, 
filed  without  leave,  off  the  file  for  irregularity, 
was  adjourned  to  the  hearing  of  the  claim,  and 
leave  to  file  the  claim  was  then  given  on  pay- 
ment of  costs.  Matthews  v.  Pinoombe,  4  De 
G.  &  Sm.  485  ;  20  L.  J.,  Ch.  395. 

A  bill  was  filed  by  a  defendant  to  an  adminis- 
tration suit  alleging  wilful  default  against  the 
executors,  who  were  plaintiffs  in  the  administra- 
tion suit : — Held,  that  inasmuch  as  the  present 
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plaintiff  might  have  raised  the  question  of  wilftd 
default  by  answer  in  the  original  suit,  this  was  a 
supplemental  bill  in  the  nature  of  a  bill  of  review, 
and  could  not  be  filed  without  the  leave  of  the 
court.    Harvey  v.  Bradley ^  16  W.  R.  527. 

TermB  on  which  Leave  granted.] — The  plain- 
tiff not  allowed  to  bring  a  bill  of  review  unless 
he  performed  the  decree,  or  would  swear  he  was 
unable  to  do  it,  and  would  surrender  himself  to 
the  Fleet,  to  lie  there  till  the  matter  on  the  bill  of 
review  was  determined.     Williams  v.  MellUh^ 

1  Vem.  117. 

Plaintiff  allowed  to  bring  a  bill  of  review 
without  paying  the  costs  decreed  in  the  original 
cause,  upon  making  oath  he  was  not  worth  40^ 
besides  the  matter  in  question.  Fitton  v. 
Macclesfield,  1  Vem.  264  ;  2  Freem.  88. 

Order  for  dispensing  with  costs  upon  bringing 
a  bill  of  review  ought  to  be  set  out  in  the  bill. 
Id.  292. 

In  a  bill  of  review  all  things  that  do  not 
extinguish  the  right  are  to  be  performed  accord- 
ing to  the  former  decree,  otherwise  the  non- 
performance is  a  good  plea  in  bar,  as  if  writings 
are  to  be  brought  into  court  or  costs  paid,  but 
not  to  release  the  right  or  make  a  conveyance, 
as  that  would  destroy  the  right.  8.  C,  2  Freem. 
88.    And  see  Anon.,  12  Mod.  343. 

After  decree  for  payment  of  money,  money 
must  be  paid  before  bill  of  review  can  be  brought. 
Jhirkam  (^Bhhoj))  v.  Liddell,  2  Bro.  P.  C.  63. 

But  court  dispensed  with  rule  upon  defendant 
giving  good  security  for  payment  of  money 
decreed.  Satile  v.  Darcy,  1  Ch.  Ca.  42 ;  2 
Freem.  172. 

A  party  may  obtain  leave  to  file,  and  may  file, 
a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  though  he  has  not  performed  the  decree 
in  the  original  cause,  if  the  proceedings  under 
the  decree  are  not  at  the  time  in  such  a  state  as 
to  enable  the  adverse  party  to  bring  him  into 
default  for  not  having  done  what  the  decree 
orders.  A  party  wiU  not  be  allowed,  except 
under  very  special  circumstances,  to  file  a  bill  of 
review  or  a  supplemental  biU  in  the  nature  of  a 
bill  of  review,  or  to  prosecute  it  after  he  has 
obtained  leave  to  file  it,  unless  he  performs  at  the 
proper  time  all  that  the  decree  commands  him 
to  da  Partridge  v.  Usbome,  5  Buss.  196 ;  7 
L.  J.  (0.8.)  Ch.  49. 

Plaintiff  moved,  on  his  solicitor's  affidavit  of 
new  matter  being  discovered  since  the  decree, 
for  leave  to  file  a  bill  of  review  without  first 
paying  the  costs  agreed,  but  the  court  refused  it, 
for  payment  of  cost3  ought  to  be  performed 
rather  than  any  other  part  of  the  decree.  And 
the  court  thought  the  affidavit  of  the  party 
himself  necessary,  and  that  of  the  solicitor  not 
sufficient ;  or  that  if  the  party  himself  should, 
under  particular  circumstances,  be  excused,  there 
ought  at  least  to  be  an  affidavit  corroborating 
that  of  the  solicitor.  Dwham  (Bishop)  v. 
Lyddal,  2  Eq.  Abr.  175;  4  Vin.  Abr.  415. 
Atfirmed,  2  Bro.  P.  C.  22. 

On  every  bill  of  review  the  plaintiff  must 
deposit  50Z.  in  order  to  answer  costs.    An&n.,, 

2  P.  Wms.  283.  S,  C,  nom.  JDavies  v.  Larmar, 
cited,  11  Sim.  464.  And  by  Order  17th  October, 
1741,  this  rule  is  extended  to  supplemental  bills 
in  nature  of  bills  of  review.  See  Astel  v.  Mont- 
gottiery  (2  Atk.  138),  which  lai  to  the  last- 
mentioned  order.  Also  Moore  v.  Moore  (2  Ves. 
597 ;  Dick.  66),  where  Lord  Hardwicke  states 
his  reasons  for  making  it ;  and  Mr.  Dickens' 


observations  in  Gnrtside  v.lslienoood  (Dick.  612)^ 
where  he  draws  the  distinction  between  a  bill  of 
review  and  a  bill  in  nature  of  one. 

Jurisdiotion  linee  Jndieatnre  Acts.] — A  defen- 
dant took  out  a  summons  asking  that,  notwith- 
standing the  order  made  in  the  action,  he  might 
be  at  liberty  to  commence  an  action  against  the 
plaintiff  in  the  nature  of  a  bill  of  review 
grounded  upon  new  matter  discovered  after  the 
making  of  the  orders  : — Held,  that  the  old 
jurisdiction  of  the  court  of  chancery  to  enter- 
tain an  action  in  the  nature  of  a  biU  of  review 
was  unaffected  by  the  Judicature  Act.  Fdlcke 
V.  Scottish  Imperial  Insurance  Co.,  57  L.  T.  39  ; 
35  W.  R.  794.  S.  P.,  Scott  v.  Alvarez,  64  L.  J., 
Ch.  376  ;  [1895]  1  Ch.  596  ;  72  L.  T.  455. 

Application  to  High  Gonrt.] — An  application 
to  institute  an  action  in  the  nature  of  a  bill  of 
review  is  part  of  the  original  jurisdiction  of  the 
high  court,  and  such  an  application  should  be 
made  to  the  high  court  and  not  to  the  court  of 
appeal,  which  has  no  original  jurisdiction  of  that 
kind.  Falcke  v.  Scottish  Imperial  Insurance  Co., 
57  L.  T.  39  ;  35  W.  R.  794. 

Time  for  Application.] — No  limitation  of  time« 
for  bringing  a  bill  of  review ;  yet  after  a  long 
acquiescence  under  a  decree  the  court  will  noL 
reverse  it  but  upon  very  apparent  errors.    FUto» 
V.  Macclesfield,  1  Vem.  287. 

Demurrer  of  length  of  time  to  bill  of  review- 
after  twentv-seven  years  allowed.  Sherrington- 
Y.8mUh,2BTO.  P.  C.  62. 

As  to  length  of  time  in  general,  in  bar  to  bill 
of  review,  see  Edwards  v.  Carrol,  2  Bro.  P.  C. 
98. 

Though  a  bill  of  review  cannot  in  general  be- 
brought  to  reverse  a  decree  after  twenty  years, 
that  bar  does  not  apply  to  persons  having  con- 
tingent interest,  and  then  not  existing  or  under 
disabilities.    Lytton  v.  Lytton,  4  Bro.  C.  C.  441. 

Bill  of  review  for  error  apparent  will  not  lie 
after  twenty  years  from  the  making  of  the 
decree.  The  time  runs  from  the  decree,  not  front 
the  ini"olment.     Smith  v.  Clay,  Ambl.  645. 

Plea  to  bill  of  review  of  length  of  time  since 
inrolment  of  decree,  under  which  part  of  estate 
had  been  sold  to  bon&  fide  purchaser  who  had  had 
possession  twenty-seven  years.  On  argument  of 
plea  and  appeal,  leave  given  to  with(&aw  plea, 
with  liberty  to  plead  and  demur,  answer  or  demur 
alone,  without  introducing  new  matter.  6hrman 
v.  M'Culloch,  5  Bro.  P.  C.  597. 

Statements  of  the  practice  of  the  court  of 
chancery  as  to  the  time  within  which  petitions 
for  rehearing  and  bills  of  review  may  be  filed. 
Scarisbrick  v.  Shelmersdale  (Lord),  4  Y.  &  Coll. 
78. 

The  time  for  filing  a  bill  of  review  is  regulated, 
by  analogy  to  the  time  limited  by  6  Geo.  1,  c.  6, 
for  bringing  a  writ  of  error,  i.e.,  twenty  years 
after  the  judgment  and  five  years  aft-er  the  dis- 
ability of  the  plaintiff  in  enor,  if  any,  has  been, 
removed.  Kelly  v.  Lennon,  1  Jo.  &  Lat.  305  ;  7 
Jr.  Eq.  R.  98. 

Fartiei.] — Parties  to  decree  must  all  be  parties- 
to  bill  of  review.  Hartwell  v.  Toionsend,  2  Bro.. 
P.  C.  107. 

The  plaintiff  in  the  original  suit  is  a  proper 
party  to  the  bill  of  review,  although  no  relief  is- 
prayed  against  him.  Talbot  v.  Minnett,  6  Ir.. 
£q.  R.  83. 
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A  bill  of  review  will  not  lie  against  those  who 
were  not  parties  to  the  original  bill.  Carlisle 
(^EarV)  V.  Gohle,  3  Ch.  Kep.  9^  ;  Nel.52  ;  2  Freem. 
148. 

A  bill  of  review  may  be  sustained  by  the  party 
in  whose  favour  the  decree  is  made,  and  who 
inrolled  it.  Vandebende  v.  LeHngtton^  3  Swanst. 
625. 

A  bill  of  review  cannot  be  filed  by  the  party 
in  favour  of  whom  the  decree  was  pronounced. 
Oloter  V.  Portington^  2  Freem.  182.  But  see 
S.  C,  1  Ch.  Ca.  53,  where  the  demurrer  is  said  to 
have  been  overruled,  and  the  bill  consequently 
allowed.    See  also  8  Swanst.  625. 

A  person  not  a  party  to  the  suit,  and  aggrieved 
by  a  decree  made  in  his  absence,  and  afterwards 
served  upon  him,  so  as  to  attempt  to  bind  him 
in  subsequent  proceedings,  must  move  on  notice, 
for  leave  to  file  a  bill  in  the  nature  of  a  bill 
of  review.  Kidd  v.  Cheyne,  2  £q.  Rep.  475  ; 
18  Jur.  348;  2W.  R.  316. 

A  suit  was  instituted  by  the  trustee  of  a 
policy  of  assurance  to  obtain  payment  for  the 
benefit  of  his  cestuis  que  trustent,  who  were  not 
)>arties  to  the  suit.  Their  interests,  however, 
were  held  to  be  sufficiently  represented,  and  a 
decree  was  made  giving  the  money  to  the 
assignee  of  the  original  holder  of  the  policy, 
who  had  become  a  banki'upt,  on  the  ground 
that  no  sufficient  notice  of  the  assignment  of 
the  policy  had  been  given  to  the  office  when  it 
was  purchased  by  the  settlor.  Positive  evidence 
was  afterwards  produced  of  such  notice  having 
been  given,  and  the  executors  of  the  purchaser 
of  the  interests  of  some  of  the  cestuis  que  trustent 
filed  another  bill  to  arrest  the  fund  : — Held,  that 
in  point  of  form  they  were  not  compelled  to  get 
the  plaintiff  in  the  first  suit  to  ask  leave  to  file  a 
bill  of  review,  and  that  upon  the  merits  they 
were  entitled  to  arrest  the  fund,  and  have  it 
transferred  to  the  credit  of  the  suit  for  the  benefit 
of  the  cestuis  que  trustent ;  but  the  costs  of  all 
parties  were  paid  out  of  the  fund.  Pierce  v. 
Brady,  26  L.  J.,  Ch.  257  ;  4  W.  R.  736. 

Prod] — ^Where  a  plain tifE  having  taken  a 
common  decree  for  an  account,  either  on 
administration  summons  or  bill,  presents  a 
petition  for  leave  to  file  a  bill  of  review  to 
take  a  decre  for  wilful  default,  he  is  only  bound 
to  make  a  primft  facie  case,  and  need  not  go 
into  detaiL  Partington  v.  Reynolds,  6  W.  R.  615. 

A  petition  for  leave  to  file  a  bill  of  review  on 
newly  discovered  evidence  cannot  be  sustained 
if  supported  merely  by  an  affidavit  of  the 
petitioner  upon  his  information  and  belief. 
TJionuu  V.  Rawlings,  34  Beav.  50 ;  10  Jur.  (N.B.) 
1192  ;  11  L.  T.  721 ;  13  W.  R.  248. 

Coiiiiter-4)laim.] — If  the  vendor  has  brought 
an  action  for  specific  performance,  the  purchaser 
may  bring  his  action  of  review  by  way  of 
counter-claim  to  the  vendor's  action.  Form  of 
judgment  on  such  counter-claim.  Scott  v. 
Alvarez,  64  L.  J.,  Ch.  376 ;  [1895]  1  Ch.  596 ; 
72  L.  T.  455. 

Pleadings.] — Distinction  between  a  bill  of 
review,  and  a  supplemental  bill  in  nature  of  it. 
If  the  decree  is  inrolled,  it  is  strictly  a  bill  of 
review ;  and  prays,  that  the  decree  may  be 
reviewed  and  reversed;  if  not  inrolled,  the 
prayer  is,  that  the  cause  may  be  reheard.  In 
either,  matter  of  supplement  or  revivor  may  be 
introduced,  with  the  proper  prayer.  Perry  v. 
Phelips,  17  Ves.  177. 


To  sustain  a  bill  of  review  proceeding  on  facts 
discovered  subsequent  to  the  decree  complained 
of,  it  must  be  shown  that  leave  of  the  court  to- 
file  it  was  regularly  obtained.  Toinmey  v.  White^ 
1  H.  L.  Cas.  160. 

A  petition  in  the  nature  of  a  bill  of  review 
must  be,  and  state  that  it  is,  filed  with  leave  of 
the  court,  or  it  will  be  dismissed  at  the  hearing. 
Connor  v.  Reeves,  16  Ir.  Ch.  R.  386. 

A  bill  of  review  must  state  on  the  face  of  it 
that  it  is  filed  with  the  leave  of  the  court ;  if  it 
does  not,  it  is  demurrable.  Henderson  v.  Cook, 
4  Drew.  306 ;  6  W.  R.  831. 

When  supplemental  bill  is  brought  for  new 
matter  discovered  since  hearing  of  cause,  but 
before  decree  is  inrolled,  if  defendant  is  able  to 
show  that  there  is  no  new  matter  discovered,  he- 
must  take  advantage  of  it  by  plea,  &c.,  andi 
cannot  insist  on  it  merely  at  the  heaiing, 
LeioellenT,  Maehworth,  2  Atk.  40  ;  Barnard.  445^ 

q,  EXFOBCINQ  PEBFOBMAKGE. 

By  Action.] — An  action  will  not  lie  upon  an 
undertaking,  contained  in  a  judge's  order,  though 
the  order  was  made  by  consent,  and  the  under- 
taking was  founded  on  a  good  consideration. 
Hooltjfayton  v.  B-ussdl,  10  Ex.  24;  2  C.  L.  R.  1081 ;. 
23  L.  J.,  Ex.  267. 

No  action  lies  for  the  disobedience  of  a  judge^s 
order  made  for  the  delivery,  by  the  attorney  to- 
his  client,  of  his  biU  of  costs.  DsTtt  v.  Rashaniy 
9  Ex.  469  ;  2  C.  L.  R.  989 ;  23  L.  J.,  Ex.  161  ;  18- 
Jur.  295  ;  2  W.  R.  201. 

But  an  action  will  lie  on  a  judge's  order  to 
refer  made  by  consent,  the  consent  being  evi- 
dence of  an  agreement  to  perform  the  award. 
Lievesley  v.  Gilmore,  1  H.  &  R.  849 ;  35  L.  J., 
C.  P.  351 ;  L.  R.  1  C.  P.  670  ;  12  Jur.  (N.S.)  874; 
15  L.  T.  386. 

An  order,  made  by  consent,  whereby  it  was- 
ordered  that  proceedings  in  an  action  should  be 
taxed  upon  certain  conditions,  does  not  amount 
to  an  agreement  to  perform  those  conditions ; 
and  a  bill  in  equity  for  a  specific  performance- 
will  not  lie.  TJiames  Iron  Works  and  Ship- 
building Co,  V.  Patent  Do-rick  Co.,  1  Johns.  &  H. 
93;  29  L.  J.,  Ch.  714;  6  Jur.  (N.8.)  1018  ^ 
2  L.  T.  208 ;  8  W.  R.  408. 

Action  in  Queen's  Benoh  Diviiion — Order 

of  Probate  BiTliion  to  pay  Costs.] — In  an  action 
in  the  probate  division  an  order  was  made  by 
the  registrar  that  proceedings  should  be  dis- 
continued, and  that  the  defendant  should  pay 
the  plaintiff's  taxed  costs.  The  costs  were* 
taxed,  and  an  order  was  made  by  the  president 
of  the  probate  division  that  the  defendant 
should  pay  to  the  plaintiff  127Z.,  the  amount 
of  the  taxed  costs.  The  plaintiff  sued  the- 
defendant  in  the  queen's  bench  division,  upon* 
a  specially-indorsed  writ,  to  recover  that  sum 
of  1272.,  and  obtain  leave  to  sign  final  judgment 
under  Ord.  XIV. : — Held,  that  an  action  could 
be  brought  in  the  queen's  bench  division  upon 
the  order  of  the  probate  division,  and  that  leave- 
to  sig:n  final  judgment  under  Ord.  XIV.  was 
properly  given.  Norton  v.  Gregory,  14  R.  735 ;. 
73  L.  T.  10—0.  A. 

ComproBdie  of  Bivoroe  Action— Power  to> 
make  Agreement  an  Order  of  Qneen'i  Benoh, 
DiTiflion.] — ^An  action  for  judicial  separation  in 
the  divorce  division  was  compromised  by  the 
parties,  and  an  agreement  of  compromise  signed 
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by  them  which  provided  that  a  separatioii  deed 
should  be  executed ;  that  the  agreement  might 
be  made  a  rule  of  the  high  court,  and  that  the 
respondent  should  pay  the  petitioner's  taxed 
costs.  A  separation  deed  was  afterwards  exe- 
cuted, but  the  respondent  refused  to  pay  the 
taxed  costs,  and  the  agreement  was  made  an 
•order  of  the  queen's  bench  division  for  the 
purpose  of  enforcing  payment : — Held,  that  there 
was  power  to  make  the  agreement  an  order  of 
court  in  the  queen's  bench  division,  and  that 
as  the  agreement  of  compromise  had  been 
reduced  to  an  agreement  to  pay  costs,  the 
'discretion  of  the  court  to  make  the  order  had 
been  rightly  exercised.  Sniytlie  v.  Smytlie,  56 
L.  J.,  Q.  B.  217  ;  18  Q.  B.  D.  544  ;  56  L.'T.  197 ; 
35  W.  R.  346. 

EnforomgTTndertaking.J^At  the  trial  of  an 
action  for  specific  performance  of  an  agreement 
to  make  a  road,  the  defendant  gave  an  under- 
taking that  he  would  complete  the  road  in 
question.  An  order  was  subsequently  made, 
fixing  a  date  by  which  the  road  was  to  be 
completed.  This  not  having  been  done,  the 
plaintiff  moved,  under  Ord.  XLII.  r.  30,  for  an 
•order  that  he  might  be  at  liberty  to  complete 
the  road  himself  at  the  cost  of  the  defendant : 
— ^Ueld,  that  the  case  did  not  fall  within  the 
rule,  but  nevertheless,  the  court  would  enforce 
the  undertaking  by  permitting  the  plaintiff  to 
do  the  works,  with  liberty  to  apply  that  the 
•defendant  should  pay  the  expenses  so  Incurred 
in  completing  the  road.  2lfortimer  v.  Wilson^ 
83W.R.  927. 

The  court  relieved  a  party  from  an  under- 
taking to  make  an  admission  upon  a  trial  at 
law,  the  law  on  the  point  having,  since  the 
undertaking,  been  placed  in  a  state  of  uncer- 
tainty, by  reason  of  conflicting  decisions  of 
different  courts.     Cocks  v.  Purday,  12  Beav.  451. 

Non-Besenration  of  Further  Consideration.  ] — 

An  order  was  made  in  a  suit,  and  no  further 
consideration  was  reserved ;  one  of  the  parties 
by  whom  the  order  was  to  have  been  carried  out 
.afterwards  died.  On  a  summons  by  the  sur- 
vivf ••  for  the  purpose  of  carrying  out  the  order : 
— Held,  that  as  no  further  consideration  was 
reserved,  no  order  could  be  made  on  the  sum- 
mons, and  a  petition  must  be  presented.  Leuns 
y.AUefiby,  25  L.  T.  785  ;  20  W.  R.  198. 

Erroneous  Orders.] — ^When  a  court  of  equity 
is  called  upon  to  carry  into  execution  a  former 
decree,  it  is  not  bound  to  do  so,  if  upon  inquiry 
into  the  merits  it  appears  to  have  been  erroneous. 
Wliite  V.  Panther  J 1  Enapp,  179. 

The  court  will  not  carry  into  execution  an 

•erroneous   decree,      Montgomery  v.   Southwell^ 

2  Con.  &  L.  363  ;  3  Dr.  &  War.  171.    O'Connell 

V.  Macnamara,  2  Con.  &  L.  266,  n. ;  3  Dr.  &  War. 

411. 

The  court  will  not  continue  a  manifest  error  in 
a  decree,  either  upon  a  hearing  for  further 
■directions,  or  upon  a  supplemental  bill  to  carry 
the  decree  into  execution  ;  and  where  the  decree 
to  account,  the  report,  and  decree  for  sale,  in  the 
original  cause,  were  erroneous,  the  court  would 
not  correct  them  in  a  suit  to  carry  the  final 
-decree  into  execution.  Stainer  v.  u^lsbitt,  3 
Jo.  &  Lat.  447  ;  9  Ir.  Eq.  R.  96. 

Of  Foreign  Court]— Though    the   court   of 
■chancery  will  not  enforce  a  decree  of  a  foreign 


court  obtained  against  a  party  in  his  absence  and 
without  notice,  yet  where  it  finds  that  the  pro- 
ceedings in  the  foreign  court  were  rendered 
necessary  by  his  resistance  to  a  proper  demand 
it  will  order  him  to  pay  the  costs  of  those  pro- 
ceedings by  way  of  damages.  Griffin  v.  Brady ^ 
39  L.  J.,  Ch.  136.    See  International  Law. 

Of  County  Court.]  —  A  judgment  being 
recovered  in  the  county  court,  and  execution 
issued,  there  being  no  goods,  nothing  could  be 
recovered  ;  and  the  debtor's  only  property  being 
an  equitable  interest  in  leaseholds  in  the  hands 
of  trustees  in  trust  to  pay  him  an  annuity 
thereout,  the  creditor  files  his  bill  for  payment  of 
the  debt  out  of  the  leaseholds  in  aid  of  the  judg- 
ment of  the  county  court : — Held,  that  he  was 
entitled  to  such  relief.  Semble,  the  aid  of  a 
court  of  equity  to  enforce  the  judgment  of  a 
county  court  is  a  totally  different  thing  from  an 
action  on  such  judgment  in  a  superior  court  of 
law.  Bennett  v,  Powell,  3  Eq.  Rep.  1023  ;  1  Jur. 
(N.8.)  719;  3  W.  R.  618,  640.  See  County 
Court. 

Serriee  of  Order  and  Certificate.] — ^A.  obtained 
a  common  order  for  taxation  of  the  costs  of  his 
former  solicitor  B.,  the  order  directing  payment 
by  A.  to  B.  of  the  amoant  of  the  taxed  costs 
within  twenty-one  days  after  the  service  of  the 
order  and  of  the  certificate  of  taxation.  The 
order  and  certificate  were  served,  not  on  A. 
personally,  but  on  the  solicitor  then  acting  for 
him  in  the  taxation.  A.  failed  to  pay  the  amount 
within  twenty-one  days  after  service  of  the  order 
and  certificate  on  the  solicitor,  and  B.  applied 
for  the  issue  of  a  writ  of  fi.  fa.  against  A.  for  the 
amount,  but  the  officer  of  the  court  refused  to 
issue  the  writ,  on  the  ground  that  A.  had  not 
been  personally  served  with  the  order  and 
certificate : — Held,  that  B.  might  have  the  writ 
at  his  own  risk,  without  service  of  the  order  and 
certificate  on  A.  personally.  Solicitor,  In  re,  33 
W.  R.  131. 

Attaohment.] — ^An  order  made  by  the  chief 
clerk  in  chambers  cannot  be  enforced  by  writ 
of  attachment  until  after  entry.  Ballard  v. 
Tomlinson,  52  L.  J.,  Ch.  656.    See  Attachment. 

Effect  of  Assignment  of  Property.] — ^A.,  being 
decreed  to  pay  a  sum  of  money,  or  deliver 
possession  of  a  house  to  B.  by  a  certain  day, 
conveys  the  house  to  a  creditor  in  satisfaction  of 
a  real  debt.  This  shall  not  defeat  B.  of  the 
benefit  of  the  decree.  Self  v.  Madox,  1  Vem. 
456. 

Where  legal  interests  are  created  subsequently 
to  a  decree  directing  the  conveyance  of  the  legal 
estate,  in  pursuance  of  an  order  of  the  house  of 
lords : — Held,  that  the  decree  must  be  obeyed 
before  setting  up  any  new  rights  or  interests. 
Persse  v.  Persse,  2  Jur,  (N.8.)  651. 

Want  of  Diligence.] — The  court  will  not  assist 
a  plaintiff  whose  right  has  been  protected  by  a 
decree  in  enforcing  the  extreme  penalty  upon  a 
violation  of  that  decree,  when  the  plaintiff  has 
not  himself  exercised  due  vigilance  in  maintain- 
ing his  rights  so  secured.  Bodgert  v.  Nowill^ 
1  W.  R.  122. 

Acquiescenoe.] — Where  a  plaintiff  has  obtained 
a  decree  restraining  a  defendant  from  doing  any 
particular  act,  any  acquiescenoe  of  the  plaintiff 
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in  the  breach  of  the  injunction  bj  the  defendant 
mast  be  of  the  most  distinct  and  clear  descrip- 
tion,  amounting  to  almost  enough  to  enable  a 
defendant  to  enforce  a  claim  founded  on  such 
acquiescence,  or  the  defendant  will  be  liable  to 
be  committed.    Bodgers  v.  Novnll^  1  W.  B.  205. 

Failure  of  Ezeeution.] — ^Where  for  any  reason 
the  execution  of  a  final  decree  of  the  court  in  a 
suit  fails,  or  is  set  aside,  and  the  proceedings  as 
regards  that  execution  are  taken  ofE  the  file,  the 
whole  suit  is  not  discontinued  thereby,  nor  are 
the  further  proceedings  for  the  same  purpose 
considered  as  taken  in  a  new  suit.  Sirigh  y. 
&ngh,  9  L.  T.  129. 

Staying  Prooeedingt.] — ^In  1848  the  defendant 
mortgaged  his  freehola  estate  to  the  plaintiff. 
In  1852  a  commission  of  lunacy  was  issued 
against  him,  and  he  was  found  by  the  inquisition 
to  have  been  lunatic  since  1825.  The  plaintiff 
filed  a  claim  against  the  lunatic  and  his  com- 
mittee to  foreclose  the  mortgaged  estate,  and 
proved  the  deed  in  the  usual  way  by  the  attesting 
witness.  The  defendant  did  not  cross-examine 
the  witness,  but  produced  evidence  to  show  that 
the  mortgagor  was  insane  at  the  time  of  the 
execution  of  the  deed.  The  court  made  the 
common  foreclosure  decree,  but  kept  back  the 
decree  for  six  months,  with  leave  to  the  defen- 
dant to  take  proceedings  in  the  meantime  for 
setting  aside  the  deed.  Jacoht  v.  RioJiardt^  23 
L.  J.,  Ch.  567  ;  18  Jur.  527  ;  2  W.  R.  174. 

To  Execute  Deeds.] — The  probate  division  has 
jurisdiction  under  s.  14  of  the  Judicature  Act, 
1884,  in  the  event  of  any  person  neglecting  or 
refusing  to  obey  its  order  to  execute  a  deed,  to 
direct  its  execution  by  any  other  person  whom  it 
may  nominate  for  the  purpose.  Howarth  v. 
Howarth,  56  L.  J.,  P.  49 ;  11  P.  D.  96  ;  65 
L.  T.  803  ;  84  W.  B.  633—0.  A.  Affirming  60 
J.  P.  876. 

Where  a  defendant  refused  to  obey  an  order, 
directing  her  to  execute  a  mortgage,  the  judge 
appointed  his  chief  clerk  to  execute  it  under  s.  14 
of  the  Judicature  Act,  1884.  Edwards,  In,  re, 
Oioen  V.  Edioards,  33  W.  B.  678.  S:  P.,  Derham 
V.  Xiernan,  Ir.  B.  5  Eq.  217. 

Writ  of  AisifltaxLoe— Delivery  of  Chattels.] — 

Although  for  the  purpose  of  recovering  land  the 
old  writ  of  assistance  has  been  superseded  by  the 
writ  of  possession  (Ord.  XL VII.)  the  writ  may 
still  be  issued  for  the  purpose  of  recovering 
possession  of  and  preserving  chattels  which  have 
been  ordered  to  be  delivered  to  a  receiver. 
n'yman  v.  KnigJU,  57  L.  J.,  Oh.  886  ;  39  Oh.  D. 
165  ;  59  L.  T.  164  ;  37  W.  B.  76. 

BequeitratioiL  and  other  Forms  of  Sxeeution.] 
— See  Execution. 

Orders  fixr  Payment  of  Xonej.] — See  coL  276. 


r.  Motion  fob  Judgment. 

See  B.  S.  C,  1883,  Ord.  XL. 

On  Verdiot  of  Jury— Whore  made.] — Motions 
for  judgment  upon  the  verdict  of  a  jury  must,  by 
s.  2  of  the  Judicature  Act,  1890,  be  made  to  the 
judge  who  tried  the  case,  and  such  motions  will 
not,  in  the  future,  even  by  consent  of  parties,  be 
heard  by  the  court  of  appeal.  Steeem  y.  Martton, 
39  W.  B.  129—0.  A. 


After  Jury  Disoharged— Judge  abstaining  from 
giving  Judgment.]— By.  Ord.  XL.  r.  2,  it  is 
provided  that  ^*  where  at  the  trial  of  an  action  • 
the  judge  or  referee  abstains  from  directing  any 
judgment  to  be  entered,  the  plaintiff  may  set 
down  the  action  on  motion  for  judgment"  : — 
Held,  that  the  judge  cannot  be  said  to  have 
abstained  from  giving  judgment,  unless  he  has 
been  asked  to  give  judgment  at  the  triaL  Davmi- 
poH  V.  Ward,  47  L.  T.  348. 

Judge  leaving  Party  to  Xove.^ — Upon  the 
trial  of  an  action  at  nisi  prius,  the  ]udge  may,  if ' 
he  think  fit,  at  or  after  the  trial,  leave  any  party 
to  move  a  divisional  court  for  judgment,  notwith- 
standing the  provisions  of  s.  17  of  the  Appellate 
Jurisdiction  Act,  1876,  and  the  Bules  of  the 
Supreme  Court,  1876,  Ord.  XXXVI,  r.  22a,  Ord: 
LVIIa.  Bensohor  v.  Coleyy  52  L.  J.,  Q.  B.  898  ;. 
48  L.  T.  633. 

Short  Cause.] — ^In  an  administration  suit 
pending  at  the  commencement  of  the  Judicature 
Acts  the  defendant  had  put  in  his  answer,  but  no  • 
further  proceedings  had  been  taken.  It  was 
desired  by  the  plaintiff  and  defendant  that  the 
cause  should  be  heard  as  short.  The  acts  make 
no  express  provision  for  hearing  of  short  causes. 
The  court  directed  that  the  plaintiff  should  set 
down  the  cause  on  motion  for  judgment  in  the- 
same  way  as  provided  by  Old.  XiXIX.  r.  10, 
when  the  defendant  had  made  default  in  deliver- 
ing his  defence.  Palin  v.  Brookes,  33  L.  T.  322  ; 
24  W.  B.  20. 

Special  Case.] — Where  a  special  case  for  the 
opinion  of  the  court  is  stated  in  an  action  pur- 
suant to  the  Bules  of  Court,  1876,  Ord.  XXXIV. 
r.  1,  and  the  answers  to  the  special  case  in  fact 
dispose  of  the  action,  the  proper  course  is  to  take 
the  answers  in  the  shape  of  a  judgment  making 
declarations  to  the  effect  of  the  answers,  the 
action  being,  if  necessary,  set  down  pro  formA 
for  trial  on  motion  for  judgment.  Harrison  y. 
Cornwall  Minerals  By.,  49  L.  J.,  Ch.  834;  16 
Oh.  D.  66  ;  43  L.  T.  496 ;  29  W.  B.  258. 

Demurrer.] — A  demurrer  to  a  defence  ought 
not  to  have  been  raised  by  way  of  motion  for 
judgment  under  the  Judicature  Act,  Ord.  XL. 
r.  11.  MeUor  v.  Sidebottom,  46  L.  J.,  Ch.  398  ; 
6  Ch.  D.  342  ;  37  L.  T.  7  ;  26  W.  B.  401. 

Judgment  against  some  Defendants  in  Absenoe 
of  Others.] — There  is  a  difficulty  in  making  a 
fin^  order  at  the  hearing  of  an  action  against 
some  defendants  only,  in  the  absence  of  the 
others  ;  where  the  minutes  asked  for  a  perpetual 
injunction  against  some  defendants  only,  in  the 
absence  of  the  others,  the  difficulty  was  overcome 
by  treating  the  application  as  interlocutoiy,  and 
making  the  order  asked  for,  and  in  addition 
staying  all  further  proceedings  against  the 
defen<0int8  who  appeared.  Cooke  v.  Gilbert,  40 
W.  B.  682. 

Filing  Kotioe  of  Xotion.] — ^Anoti(!e  of  motion 
for  judgment  is  a  document  which  may  be 
delivered,  in  case  a  defendant  does  not  appear, 
by  filing  it  with  the  proper  officer  pursuant  to 
Ord.  XIX.  r.  6.  Bymand  v.  Croft,  46  L.  J., 
Ch.  604  ;  3  Ch.  D.  512  ;  34  L,  T.  786  ;  24  W.  B. 
842—0.  A.  S.  P.,  Morton  t.  Miller,  3  Ch.  D. 
516. 

Notice   of   motion   for   judgment   is  not   a- 
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-document  required  to  be  delivered  between  the 
parties  where  the  defendant  has  not  appeared 
4ind  the  writ  has  been  filed  with  the  proper 
officer.     Williamt  t.  Cardwell,  25  W.  B.  646. 

Writ  without  Fleadixigi^Btatement  of  Claim 
dispenied  with— Short  Canie.  j — A  plaintiff,  upon 
the  defendant  dispensing  with  a  statement  of 
claim,  set  down  his  action  as  a  short  cause,  and 
moved  for  judgment  according  to  prepared 
minutes.  Upon  the  defendant  objecting  that 
the  action  must  be  brought  to  trial,  it  was 
ordered  that  the  action  be  placed  in  the  general 
non-witness  list.  Wilmatt  v.  Young^  44  L.  T. 
^31  ;  29  W.  R.  418. 

Sffeot  of.] — ^A  decree  made  upon  a  motion  for 
•decree  is  a  decree  for  the  purposes  of  the  suit, 
and  is  for  a  dismissal  if  the  suit  fails.  Secretary 
of  State  for  India  v.  Underv)ood^  39  L.  J., 
•Ch.  669  ;  L.  R.  4  H.  L.  580. 

Svidenoe  oannot  be  taken  by  Affldayit,  even 
by  CoBflent.] — On  motion  for  judgment  the  court 
has  no  power,  under  the  Rules  of  Court,  1875, 
to  order  that  the  evidence  shall  be  taken  bj 
affidavit.  Accordingly,  where  a  consent  action, 
in  which  an  infant  and  a  married  woman  were 
<lefendant8,  and  in  which  the  evidence  had  been 
taken  by  affidavit,  was  set  down  on  motion  for 
judgment,  the  court  gave  judgment,  but  directed 
that  notice  of  trial  should  be  given  to  the  infant 
And  married  woman,  and  that  the  action  should 
be  placed  in  the  paper  again  pro  formA.  EttU  v. 
RohhiM,  50  L.  J.,  Ch.  512. 

On  Adxniiaioni — ^Applieation  by  some  of  leveral 
PlaintiiEi.l— ^A  motion  under  Ord.  XXXII.  r.  6, 
for  an  order  against  a  defendant  on  admissions 
-of  fact,  cannot  be  made  by  some  of  several 
plaintijSs.  All  the  plaintiffs  must  join  in  any 
such  application,  wrtght^  In  re^  Kirke.  v.  Norths 
65  L.  J.,  Oh.  87  ;  [1895]  2  Ch.  747  ;  13  R.  849  ; 
73  L.  T.  896  ;  44  W.  R.  125. 

Payment  into  Gojut^'y^See  supra,  Pay- 
ment INTO  AND  OUT  OP  CouBT,  col.  248  et  seq. 

On  Admiiiiou  in  Pleadings.]— 64?^  poet, 
.coL916. 

In  De&nlt  of  Pleading.]— ^Sm  post,  col.  863 
et  seq. 

In  Beiknlt  of  Appearanee.] — See  ante,  col.  199 
et  seq. 

XIV.  SPECIAL  CA8B. 

.  a.  What  Queitions  can  be  thus  Decided^  685. 

b.  Who  may  gtate  Special  Ca»e^  638. 

c.  Form  a/nd  Settling,  638. 

d.  Amendment,  639. 

e.  Practice,  641. 
/.  Cb«^,  646. 

See  R.  S.  C,  1883,  Ord.  XXXIV. 

a.  What  Questions  can  be  thus  Decided. 

Only  inch  as  must  ariee  in  Action.] — ^Under 
Ord.  XXXIV.  r.  2,  only  such  questions  of  law 
can  properly  be  raised  as  must  necessarily  arise 
in  the  action.  Bolivia  Republic  v.  National 
JBolivian  Navigation  Co.,  24  W.  R.  361. 


So,  Ord.  XL.  r.  8,  is  intended  to  enable  the 
trial  of  such  issues  of  fact  only  as  must  Eooner  or 
later  have  to  be  decided.    lb. 

The  16  k,  16  Vict.  c.  76,  s.  46,  only  enables  the 
parties  to  state  questions  without  ploulings  which 
they  might  have  raised  with  pleadings,  but  does 
not  entitle  them  to  put  questions  on  speculation. 
WeUeeley  v.  Withers,  4  BL  &  BL  750— Ex.  Ch. 

Question  of  Faot — ^Proeeedings  Extra  ennnm 
onrifli.]^ — A  special  case  can  only  properly  be 
stated  for  the  purpose  of  obtaining  a  decision  on 
questions  of  law  arising  upon  &^  which  are 
admitted,  and  the  consent  of  a  judge  to  its  use 
for  the  purpose  of  trying  a  question  of  &ct  cannot, 
althougn  the  fact  when  found  might  give  riee  to 
legal  questions,  make  it  a  regular  prooedure  in 
the  ordinaiy  course  of  law.  Burgees  v.  Morton, 
65  L.  J.,  Q.  B.  321 ;  [1896]  A.  C.  136  ;  73  L.  T. 
713— H.  L.  (E.) 

A  judgment  so  given  is  pronounced  extra 
cursum  curias,  and  is  in  the  nature  of  an  arbiter's 
award  or  a  consent  order,  from  which,  except  in 
cases  when  the  holder  of  the  original  judgment 
has  raised  no  objection,  no  appeal  will  lie.  Bieket 
V.  Morris  (L.  R.  1  H.  L.  Sc.  47)  distinguished,  on 
the  ground  of  consent  given  to  appeal,  from 
Craig  v.  Duffus  (6  Bell's  App.  308),  Dudgeon  v. 
TA(»mAm  (1  Macq.  H.  L.  714),  and  Btsnfrew  Magis- 
trates V.  Hoby  (2  Macq.  H.  L.  478).    lb. 

When  an  Evasion  of  Stamp  Aet.] — ^A  case  was 
stated  for  the  opinion  of  the  court  in  which  the 
question  was  whether  the  plaintiff  was  entitled 
to  recover  from  the  defendant  a  sum  due  on  an 
alleged  contract  of  insurance.  No  stamped  policy 
had  been  issued,  and  the  covering  note  or  memo- 
randum of  insurance  was  also  unstamped.  For 
the  purposes  of  the  case,  however,  the  parties 
agreed  tnat  a  valid  policy  should  be  deemed  to 
have  been  executed  in  the  ordinary  form  in 
accordance  with  the  covering  note.  The  court 
ordered  the  case  to  be  struck  out,  on  the  ground 
that  they  could  not  hear  it  without  sanctioning 
what  amounted  to  an  evasion  of  the  stamp  laws. 
Nixon  V.  Albion  Marine  Iwturanoe  Co.,  36  L.  J., 
Ex.  180  ;  L.  R.  2  Ex.  338 ;  16  L.  T.  568 ;  15 
W.  R.  964. 

Piotitione  Qneetione.] — Upon  a  special  case  to 
obtain  a  decision  whether  persons  not  in  esse  would 
be  entitled,  under  certain  circumstances  which 
might  never  arise,  to  a  share  in  property,  the  court 
declined  to  decide  the  question,  being  of  opinion 
that  it  would  be  injurious  to  the  parties  to  have 
that  decided  until  the  events  should  happen 
which  would  give  rise  to  the  question.  Bright 
Y.I^ndall,  4  Ch.  D.  189  ;  25  W.  R.  109. 

When  the  interest  of  the  parties  to  a  special 
case  is  not  of  sach  a  nature  as  to  give  the  court 
jurisdiction  to  decide  the  questions,  the  court 
will  not  feel  itself  bound  to  decide  upon  a  ficti- 
tious interest  created  for  the  express  purpose  of 
obtaining  a  decision.    lb. 

A  father  devised  and  bequeathed  real  and 
personal  estate  to  trustees  for  his  daughters 
for  life  as  tenants  in  common,  and  after  their 
respective  deaths  as  to  the  share  of  each  for  such 
of  the  children  of  such  daughter  "as,  being  a 
son  or  sons,  should  attain  the  age  of  twenty- 
one,  or,  being  a  daughter  or  daughters,  should 
marry  under  that  age,"  as  tenants  in  common  ; 
with  a  gift  over  of  the  share,  original  as  well  as 
accruing,  of  any  daughter  dying  without  leaving 
issue  taking  a  vested  interest,  to  the  other  or 
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-others  of  his  daughters  and  their  children  in  like 
manner.  The  testator  left  six  daughters  sur- 
viving him,  one  of  whom  married  and  had  two 
■children,  a  son  and  a  daughter,  both  of  whom 
were  infants  at  the  date  when  the  special  case 
hereinafter  mentioned  was  stated.  One  of  the 
-daughters  assigned  the  contingent  life  interest  in 
the  shares  of  her  five  sisters  to  which  she  should 
become  entitled  under  the  gift  in  the  event  of 
any  of  her  sisters  dying  in  her  lifetime  without 
having  had  issue  any  child  or  children,  who, 
being  a  son  or  sons,  should  attain  twenty-one, 
or,  l^ing  a  daughter  or  daughters,  should  marry 
under  that  age,  but  having  had  issue  a  daughter 
-or  daughters  who  should  attain  twenty-one  with- 
out having  been  married.  A  special  case  was 
stated  to  obtain  the  opinion  of  the  court  whether 
the  assignee  of  the  contingent  life  estate  was 
entitled  to  present  a  petition  for  the  appointment 
of  new  trustees  of  the  will,  or  to  file  a  bill  to 
have  the  estate  administered  : — Held,  that  as  the 
assignment  was  of  a  possibility  only,  and  made 
for  the  purpose  of  getting  a  decision  upon  the 
construction  of  the  will  by  anticipation,  and  as 
the  point  sought  to  be  decided  might  never  arise, 
on  order  ought  to  be  made  on  the  special  case. 
2  b. 

Courts  of  law  will  not  answer  speculative  ques- 
tion ;  and  therefore  a  case  must  state  convey- 
ances, &c.,  that  mav  raise  the  question.  Bliss  v. 
CbUiTUy  1  Jac.  &  Walk.  426. 

On  a  special  case  raising  questions  of  legal 
limitations  at  the  instance  of  a  plaintiff  not  in 
possession,  the  court  declined  to  make  any  order 
or  to  entertain  any  fictitious  question  as  to  title* 
deeds  or  accounts  in  order  to  found  jurisdiction. 
I^ryse  v.  Pryttt,  42  L.  J.,  Ch.  263  ;  L.  R.  15  Eq. 
«6  ;  27  L.  T.  575  ;  21  W.  R.  219. 

When  a  plaintiff  in  a  special  case  asked  the 
decision  of  the  court  that  she  was  under  a  will 
legal  tenant  in  tail  in  remainder,  expectant  on 
the  determination  of  a  life  interest  in  her  father, 
or  in  the  alternative  that  she  was  legal  tenant 
in  fee,  or  in  tail  in  possession,  or  that  she  was 
legal  tenant  in  tail  in  possession  of  a  share  only : 
— Held,  that  the  court  would  not  assume  juris- 
diction; or  extend  the  meaning  of  the  13  &  14 
Vict  c.  35,  to  decide  a  purely  legal  question. 
Jb. 

The  court  refused  to  give  judgment  in  a  special 
case  stated  under  3  &  4  Will.  4,  c.  42,  s.  25,  it 
appearing  that  the  action  was  not  bon&  fide 
brought  to  try  a  question  really  in  contest 
between  the  parties  to  the  cause.  J)oe  d.  I>untze 
V.  Duntze,  6  C.  B.  100 ;  17  L.  J.,  C.  P.  220. 

Fntnie  Interests.] — The  court  will  not,  on  a 
special  case,  make  any  declaration  of  future  rights. 
JSmUh  V.  OibMn,  25  L.  T.  559 ;  20  W.  R.  88. 

No  declaration  as  to  future  interest  will  be 
made  upon  a  special  case.  Savage  v.  Tyers, 
Ij.  R.  7  Ch.  356  ;  20  W.  R,  817. 

In  other  Cases.] — Trying  a  feigned  issue  with- 
out the  consent  of  the  court,  is  a  contempt  of 
the  court ;  and  after  such  a  trial  they  will  stay 
the  proceedings.  Ifaskint  v.  Berkeley^  4  Term 
Bep.  402. 

Questions  on  which  it  is  proper  for  the  court 
of  chancery  to  send  cases  for  the  opinion  of  a 
oourt  of  common  law,  or  to  seek  the  assistance  of 
the  judges  of  such  courts,  under  the  statutes 
13  &  14  Vict.  c.  35,  s.  14,  and  14  &  15  Vict. 
o.  83,  8.  8,  or  otherwise.  Faulkner  v.  Grace, 
D  Hare,  280. 


A  special  case  is  only  proper  for  the  purpose  of 
obtaining  the  opinion  of  the  court  in  cases  of 
doubtful  construction.  It  is  not  similar  to  a  suit 
or  claim,  as  the  court  has  no  power  to  bind 
the  rights  of  parties ;  and  upon  this  case  the 
court  declined  to  give  any  opinion  upon  two 
points  which  involved  disputed  rights.  Bailey  v. 
ColUtt,  23  L.  J.,  Ch.  230  ;  2  W.  R.  216. 

E.,  a  married  woman,  being  entitled  under  a 
will  to  a  share  of  420Z.  to  her  separate  use,  and 
also  claiming  as  one  of  the  next  of  kin  of  the 
testator  a  share  of  the  general  residuary  estate 
upon  the  ground  that  the  gift  of  such  general 
residue  is  void  for  remoteness,  seeks  to  have  these 
questions  of  construction  determined  by  special 
case,  making  onlj  the  legatees  of  the  420^.,  her 
husband,  and  the  trust-ees,  parties  : — Held,  that 
such  a  case  is  within  Sir  George  Turner's  Act. 
EiUtoUtle  V.  Canmm,  4  W.  R.  450. 


b.  Who  mat  state  Spboial  Case. 

Power  of  Parties  or  of  Court  or  Judge  to  state.] 
—Sec  Ord.  XXXXV.  rr.  1  and  2. 


Trial  of  Questions  of  Law  or  Fact.] — Sie 


Tbial  (Mode  op),  col.  443. 

By  Railway  Commissioners.] — See  Railway. 

Building  Society  —  Winding-up  in  County 
Court.] — Se£  Building  Society. 

By  Justices  or  Quarter  Sessions.  ] — See  Justice 
OF  THE  Peace. 

When  Special  Case  may  be  stated  by  Arbitra- 
tor.]— See  Abbitbation. 

Under  Local  Government  Ktt.']—'See  Local 
Govebnhent. 

C.  FOBM  AND  SETTLINa. 

Form. J — ^In  an  action  against  a  company,  the 
declaration  alleged  that  the  company  by  their 
servants  so  negligently  and  improperly  managed 
their  steam-engine,  and  the  fire  and  igneous 
matter  contain^  therein,  that,  through  the  negli- 
gence and  improper  conduct  of  the  company  by 
their  servants,  sparks  of  fire  and  portions  of  the 
fire  and  igneous  matter  passed  and  flew  from  the 
engine  to  and  upon  a  stack  of  beans  of  the  plain- 
tiff, in  a  field  adjoining  the  railway,  near  to  which 
the  company*s  engine  was  passing,  and  the  same 
became  ignited,  and  was  wholly  consumed.  Plea, 
not  guilty.  In  a  special  case,  stated  for  the 
opinion  of  the  court  by  order  of  a  judge  under 
the  3  &  4  Will.  4,  c  42,  s.  25,  it  was  stated  that 
the  stack  of  beans  was  eleven  yards  from  the 
rails  of  the  railway,  that  the  engines  and  boilers 
used  upon  the  railway  were  of  the  ordinary 
description,  aud  were  used  at  the  time  of  the 
occurrence  in  question  in  the  ordinary  manner : — 
Held,  that  there  was  evidence  for  a  decision  of 
a  jury  with  regard  to  the  negligence  of  the  com- 
pany ;  and  that,  upon  the  facts  stated,  the  com- 
pany was  not  entitled  to  a  nonsuit ;  and  that  the 
cas^,  therefore,  was  improperly  stated  for  the 
opinion  of  the  court  under  the  statute.  Aldridt/e 
V.  G,  W,  Ry.y  4  Scott  (N.B.)  166  ;  1  D.  (N.8.)  247  ; 
3  Man.  &  G.  515. 

Evidence  and  documents  set  out  at  length  in 
an  appendix  should  be  numbered  in  paragraphs, 
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or  the  costs  will  not  be  allowed.  HadUy  v.  Perks, 
L.  R.  1  Q.  B.  444. 

Where  the  facts  and  questions  stated  on  a 
special  case  were  such  as  did  not  enable  the 
court  to  determine  the  rights  of  the  parties : — 
Held,  that  the  proper  course  was  to  discharge 
the  order  made  below  on  the  case,  without  preju- 
dice to  any  question.  Bullteley  y.  Hope^  8 
De  G.  M.  &  G.  36  ;  25  L.  J.,  Ch.  240 ;  4  W.  B. 
280— L.JJ. 

It  is  not  a  proper  use  of  the  act  of  parliament 
to  come  to  the  court  for  its  opinion  on  a  partial 
or  garbled  statement  of  facts.    Ih. 

Statements  on  special  cases  with  reference  to 
facts  which  are  doubtful,  or  as  to  which  the  evi- 
dence is  scanty  or  insufficient.  Domville  y.  Lambf 
9  Hare  (App.)  Iv. 

Signing.] — ^The  court  will  not  bear  a  special 
case  which  is  not  signed  by  counsel  for  both 
parties.  Branchardlere  y.  Elvery^  1 8  L.  J.,  Ex. 
881.    S.  P.,  Blu$  Y.  Collim,  1  Jac.  &  W.  426. 

At  the  trial  a  verdict  was  taken  for  the  plain- 
tiff subject  to  a  case  for  the  opinion  of  the  court. 
It  was  referred  to  a  barrister  to  settle  the  special 
case,  which  being  done,  it  was  signed  by  him  and 
by  the  plaintiffs  counsel ;  but  the  defendant's 
counsel  refused  to  sign  it,  because  documents 
were  omitted.  The  plaintiff  having  set  the  case 
down  for  argument,  a  rule  was  obtained  for 
striking  it  out  of  the  paper  for  irregularity : — 
Held,  that  the  case  might  be  set  down  in  the 
special  paper  without  the  signature  of  counsel. 
Price  V.  Quarrell,  11  L.  J.,  Q.  B.  84 ;  6  Jur. 
604. 

A  verdict  having  been  taken  for  the  plaintiff, 
subject  to  a  case  to  be  settled  by  a  barrister,  and 
the  defendant  having  refused  to  procure  the  sig- 
nature of  a  Serjeant  to  the  case  when  so  settled, 
the  court  made  a  rule  that  the  record  and 
postea  should  be  delivered  by  the  associate  to 
the  plaintiff,  unless  the  defendant  should,  within 
a  week,  cause  the  case  to  be  signed.  Dtye  d. 
Phillips  V.  Rollings,  2  C.  B.  842  ;  16  L.  J.,  C.  P. 
186. 

The  court  directed  a  special  case  to  be  set 
down  for  argument,  which  was  signed  by  the 
plaintiff  (who  intended  to  argue  it  in  person) 
and  by  counsel  for  the  defendant.  Udny  v.  East 
India  Co.,  13  C.  B.  742  ;  22  L.  J.,  0.  P.  211 ;  17 
Jur.  1078. 

The  same  counsel  may  sign  a  special  case,  not 
only  for  the  plaintiff  but  for  the  defendants. 
Craig,  Ex  parte,  20  L.  J.,  Ch.  136  ;  15  Jur.  762. 

d.  Amendment. 

When  Allowed.] — The  court  will  not  allow  a 
special  case  to  be  amended,  by  raising  a  point 
which  the  parties  have  not  raised  for  their  con- 
sideration.   Hills  v.  HuTit,  15  C.  B.  1. 

AiMiere  a  special  case  hajs  been  stated  for  the 
opinion  of  the  court,  the  court  wiU  not,  on  the 
application  of  one  of  the  parties,  amend  the  case 
to  enable  the  party  applying  to  raise  a  point 
which  the  other  party  refuses  to  consent  to  raise, 
nnless  the  point  has  been  omitted  by  error  or 
through  fraud.  Mersey  Dock  and  Harbour  Cbm- 
missioTiers  v.  Jones,  8  C.  B.  (N.s.)  124  ;  29  L.  J., 
C.  P.  289  ;  6  Jur.  (N.S.)  960  ;  2  L.  T.  243. 

Although  the  court  may  have  power,  even 
after  judgment  on  a  special  case,  to  order  an 
amendment  by  the  statement  of  a  fact  omitted, 
and  intended  to  be  introduced,  it  will  not  do  so 
when  the  fact  is  disputed  or  the  intention  denied. 


Pennington  v.  CardaJe,  10  W.  B.  644.  See 
Notman  v.  Anchor  Assurance  Cb.,  6  C.  B.  (n.b.> 
636. 

llie  court  amended  a  case  by  directing  (in 
delivering  judgment)  certain  alterations  in  the 
pleadings  to  meet  objections  taken  by  the  defen- 
dant to  the  declaration.  Carpenter  v.  Parkery 
27  L.  J.,  C.  P.  78. 

The  court  will  not  amend  a  special  case  on 
which  judgment  has  been  given  by  inserting  a 
&ct  which  was  known  to  the  parties  when  the 
case  was  drawn.  Ganthony  v.  Wittcn,  17  L.  T. 
117  ;  16  W.  R.  61. 

The  court  will  not  amend  a  special  case  by 
inserting  a  new  fact,  unless  satisfied  that  the- 
judgment  would  have  been  different  if  that  fact 
had  been  originally  inserted.    lb. 

When  the  interest  of  the  parties  to  a  special 
case  were  not  of  such  a  nature  as  to  g^ve  the 
court  jurisdiction  to  decide  the  questions  asked 
in  the  case,  the  court  gave  permission  to  amend 
the  case  by  introducing  a  question  as  to  the 
right  of  the  plaintiff  to  commit  waste  in  order 
to  give  the  court  jurisdiction.  Forsbrook  v^ 
Forsbrook,  L.  B.  3  Ch.  93. 

Kistake — Power  of  Conrt.] — In  an  action  for 
the  administration  of  the  testator's  estate  it  was- 
ordered  that  a  special  case  should  be  stated  to 
obtain  the  opinion  of  the  court  on  the  effect  of 
the  codiciL  The  case  made  it  appear  that  3,0001. 
had  been  paid  by  the  testator  before  the  date  of 
the  codicil,  and  the  declaration  made  by  the  court 
of  appeal  and  the  consequent  inquiry  went  on. 
this  footing,  and  referred  only  to  sums  paid  by 
him  before  the  date  of  the  codicil.  A  certificate 
was  made  accordingly,  and  the  balance  due  from, 
J.  T.  was  found  to  be  4532.  The  3,000Z.  had  in 
fact  been  paid  by  the  testator  after  the  date  of 
the  codicil,  though  he  had  been  called  upon  for 
payment  before.  No  subsequent  order  had  been 
made  giving  effect  to  the  certificate.  The  execu- 
tors on  discovering  the  error  applied  for  leave  to- 
amend  the  special  case,  which  was  refused  by 
Kay,  J.,  on  the  ground  of  want  of  jurisdiction : 
— Held,  by  the  court  of  appeal,  that  the  speciaL 
case  could  not  be  amend^.  But  that  where  a 
special  case  is  stated  in  an  action,  and  a  decision, 
given  upon  it  under  a  mistake  of  fact,  the  court 
is  not  bound  by  that  decision  unless  it  has  been, 
adopted  by  subsequent  orders,  but  may  disi*egard 
it,  direct  the  action  to  go  on  to  trial,  and 
direct  inquiries  to  ascertain  the  real  facts.  On 
the  present  occasion  the  parties  waiving  alL 
technical  objections,  and  the'  payment  of  the 
3,000Z.  after  the  date  of  the  codicil  being 
admitted,  the  court  decided  that  the  legacy  must 
be  reduced  by  3,453Z.,  it  not  being  material 
whether  the  3,000^.  was'  paid  before  or  after  the 
date  of  the  codicil.  Taylor's  Estate^  In  re^ 
TomlinY,  Underhay,  22  Ch.  D.  496 ;  48  L.  T. 
652— C.  A. 

A  material  fact  having  been  inadvertently 
omitted  in  the  special  case,  but  appearing  to 
have  been  recognised  by  all  parties,  a  preface 
was  introduced  before  the  order,  stating  the 
circumstances  from  which  it  appeared  that  that 
fact  had  been  recognised  by  the  parties.  Zane 
V.  Bebenham,  11  Hare,  188  ;  17  Jur.  1006. 

Speoial  Power  of  Amendment.] — A  term  in  a 
special  case  that  the  court  should  be  at  liberty  to 
amend  any  part  of  the  pleadings  as  they  may 
think  proper,  gives  no  additional  power  beyond, 
that  possessed  by  a  judge  at  nisi  prius  under 


641 


PEACTICE— SpeaoZ  Case. 


642 


3  &  4  Will.  4,  c.  42,  8.  23.  Cliapman  v.  Sutton, 
3  D.  &  L.  646  ;  15  L.  J.,  C.  P.  166. 

By  Addition  of  Parties.]— A  special  case  was 
amended  by  leave  at  the  hearing  by  adding  a 
party  in  existence  before  the  case  was  filed,  but 
accidentally  omitted,  and  ordered  to  be  set  down. 
as  amended  against  the  added  defendant. 
Jiamahy  v.  Tauell,  L.  R.  11  Eq.  363 ;  24  L.  T. 
221 ;  19  W.  E.  323. 

e.  Practice. 

Kay  be  ordered  before  Statement  of  Claim.] — 
A  judge  has  power,  under  Ord.  XXXIV.  r.  2, 
after  writ  and  appearance,  and  before  statement 
of  claim,  to  order  a  point  of  law  to  be  decided 
by  statement  of  special  case  or  otherwise. 
Metropolitan  Board  of  Worh^  v.  New  Ricer  Co., 
4.5  L.  J.,  Q.  B.  759  ;  1  Q.  B.  D.  727.  Affirmed, 
46  L.  J.,  Q.  B.  183  ;  2  Q.  B.  D.  67  ;  35  L.  T.  589  ; 
25  W.  R.  175— C.  A. 

Ordered  after  Appearanee  on  nneontra- 

dieted  Affidavit  of.] — When,  therefore,  the  writ 
of  summons  was  indorsed,  "  The  plaintiffs  claim 
damages  from  the  defendants  for  refusing  to 
supply  them  with  water  by  meter  under  s.  41  of 
the  New  River  Act,  1852,"  and  after  appearance 
the  plaintiffs,  on  an  affidavit,  uncontradicted  by 
the  defendants,  that  the  sole  question  between  the 
parties  was  whether  the  defendants  were  bound 
t*  supply  water  by  meter  for  road  use,  obtained 
an  order  under  the  above  rule  : — Held,  that  the 
order  was  rightly  made.    Ih. 

Fartiee  —  Clasiei  of  Perions — Representa- 
tion.]— The  court  hcaixl  a  special  case  under 
13  &  14  Vict.  c.  35,  8.  1,  to  determine  questions 
aiising  between  classes  of  persons  respectively 
represented  by  one  of  them  on  behalf  of  all  others 
in  the  same  position.  Bardwell  v.  Sheffield 
Waterworks  Co.,  41  L.  J.,  Ch.  700 ;  L.  R.  14  Eq. 
617;20W.  R.  939. 


Trustee!.] — Where  all  persons    bene- 


Omission  of.] — The  name  of  one  of  several 

children  whose  interests  were  identical,  who  was 
on  a  voyage  to  the  East  Indies,  was  allowed  to 
be  omitted  as  a  defendant  in  a  special  case,  in 
which  the  interests  of  the  children  were  proposed 
to  be  determined.  Bromn,  In  re,  29  Beav.  401  ; 
7  Jur.  (N.S.)  650  ;  9  W.  R.  430. 

Adding.] — ^A  special  case,  amended  by 


ficially  interested  are  parties  to  a  special  case, 
the  trustees  ought  to  be  omitted.  Darby  v. 
Darby,  18  Beav.  412. 

Trustees  ought  to  be  made  parties  to  a  special 
case  presented  under  the  13  fc  14  Vict.  c.  35,  s.  1, 
for  ascertaining  the  construction  of  the  instru- 
ment of  which  they  are  the  trustees.  Vorley  v. 
Richardson,  8  De  G.  M.  &  G.  126  ;  25  L.  J.,  Ch. 
335  ;  2  Jur.  (N.8.)  362  ;  4  W.  R.  397. 

Protection.] — By  the  combined  effect  of 

n.  8.  C.  Ord.  XXXIV.  r.  8,  and  the  saving 
clause  in  the  Statute  Law  Revision  Act,  1883, 
the  protection  given  to  trustees  and  othei-s 
acting  on  the  declamtion  of  the  court  on  a 
special  case  is  preserved,  notwithstanding  the 
repeal  of  the  act  Forster  v.  Schlesinger,  64 
JL.  T.  61. 

Creditor.  ] — ^Where  a  creditor  of  a  deceased 

person  is  named  as  plaintiff  in  a  special  case,  the 
record  should  not  be  entitled,  "betneen  such 
creditor  on  behalf  of  himself  and  ail  other 
creditors  of  the  deceased  plaintiffs  and  the 
defendants,"  such  other  creditors  not  being 
before  the  court,  and  therefore  not  bound  by  the 
proceedings.  Lee  v.  Head,  1  Kay  &  J.  620  ;  3  £q. 
B.  1046  ;  24  L.  J.,  Ch.  569  ;  1  Jur.  (N.B.)  722  ; 
8  W.  R.  691. 
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leave  at  the  hearing  by  adding  a  party  in 
existence  before  the  case  was  filed,  but  acci- 
dentally omitted,  and  ordered  to  be  set  down,  as 
amended,  against  the  added  defendant.  Barnaby 
v.  Tassell,  L.  R.  11  Eq.  363  ;  24  L.  T.  221  ;  19 
\V.  R.  323. 

Persons  under  Disability.] — On  a  special  casp, 
under  statute  13  &  14  Vict.  c.  35,  an  infant  may 
apply  for  the  appointment  of  a  guardian  without 
a  next  friend.  Craig,  Ex  parte,  20  L.  J.,  Ch. 
136  ;  15  Jur.  762. 

Application  for  appointment  of  special 
guardians  to  infants,  for  the  purpose  of  a  special 
CHse,  should  be  by  motion,  and  not  by  petition. 
GoodfeUojv,  In  re,  1  Eq.  R.  191  ;  1  W.  R.  446. 

Application  for  the  appointment  of  a  guardian 
to  concur  in  a  special  case  (see  9  Hare  (App.) 
xlviii.)  made  in  court,  and  not  by  summons  at 
chambers.  Thornhill  v.  Copleston,  10  Hare  (App.) 
Ixvii. 

An  afiidavit  as  to  the  fitness  of  a  proposed 
guardian  to  concur  in  a  special  case  on  behalf  of 
an  infant  must  be  intituled  in  the  matter  of  the 
act  and  also  in  the  matter  of  the  infant.  Star  v. 
Newbery,  20  Beav.  14. 

Birth  of  Parties  after  Case  set  down.] — ^When 
the  defendants  to  a  special  case  include  a  class  of 
children  which  is  increased  by  the  birth  of  a 
child  after  the  case  is  filed,  the  new  party 
should  be  brought  before  the  court  by  a  supple- 
mental statement.  Palmer  v.  Flower,  18  W.  R. 
887. 

Upon  the  birth,  after  a  special  case  has  ly^ea 
set  down  for  hearing,  of  an  infant  tenant  in  tait 
the  proper  couree  for  bringing  such  necessary 
party  before  the  court  is,  that  ihe  order  for  set- 
ting down  should  be  discharged,  and  the  special 
case  amended  by  making  the  infant  a  party. 
Savage  v.  Sneli,  40  L.  J.,  Ch.  216  ;  L.  R.  11  Eq. 
264  ;  23  L.  T.  801  ;  19  W.  R.  382. 

Since  the  filing  of  a  special  case  affecting  pro- 
perty to  which  certain  infant  defendants  were 
entitled,  another  child  in  the  same  interest  had 
been  bom.  The  court,  at  the  hearing,  dispensed 
with  the  presence  of  the  newly-born  child. 
Palmer  v.  Floioer,  41  L.  J.,  Ch.  193  ;  L.  R.  13 
Eq.  250  ;  25  L.  T.  816  ;  20  W.  R.  174. 

After  a  special  case  had  been,  under  the  usual 
order,  set  down  for  hearing  under  Sir  George 
Turner's  act  (13  &  14  Vict.  c.  35),  an  infant 
tenant  in  tail  was  born.  The  court,  on  being 
informed  of  the  fact,  held,  that  the  proper 
course  was,  that  the  order  for  setting  down  the 
case  should  be  amended  by  bringing  the  infant 
before  the  court,  and  that  appearances  de  novo 
should  be  entered  for  all  the  parties  to  the 
amended  case ;  and  then  that  upon  proper 
affidavits  the  leave  of  the  court  should  be 
obtained,  under  the  13th  section  of  the  act,  for 
setting  down  the  amended  case.  Thistlethtoaite 
V.  Gamier,  5  De  G.  &  Sm.  73  ;  21  L.  J.,  Ch.  16  ; 
16  Jur.  67. 

Semble,  that  the  case,  when  amended,  would 
on  application  be  entered  in  the  place  of  the 
original  case  in  the  paper.    lb, 

21 


643 


TBACTIGE— Special  Case. 


644 


Xarriage  of  Party  after  Case  set  down.] — 
When  after  a  special  case  has  been  set  down  for 
hearing  a  female  party  to  it  marries,  the  order 
setting  down  the  case  for  hearing  should  be  dis- 
charged, the  case  should  be  amended  by  making 
the  husband  a  party,  and  a  new  order  for  setting 
it  down  should  be  obtained.  Atty  v.  Etough,  41 
L.  J.,  Ch.  782  ;  L.  B.  13  Eq.  462  ;  26  L.  T.  274  ; 
20  W.  R.  397. 

When  a  female  defendant  to  a  special  case 
marries  after  the  case  has  been  set  down  for 
hearing,  it  is  not  necessary  to  set  the  case  down 
for  hearing  again.  Johntton  v.  JSrown,  L.  B.  8 
£q.  584. 

On  Bankruptej  of  Parties.] — Where  a  verdict 
is  taken  for  the  plaintifE  subject  to  a  special 
case,  and  the  defendant  subsequently  becoming 
Imnkrupt,  the  plaintiff  declines  to  proceed  with 
it,  the  court  will  send  th*e  cause  down  again. 
Cbttam  V.  Partridge,  3  Scott  (N.B.)  174  ;  2  Man. 
&  G.  843  ;  9  D.  P.  C.  629  ;  10  L.  J.,  0.  P.  186  ; 

6  Jur.  680. 

Death  of  Parties.] — ^After  verdict  for  a  sole 
claimant  in  ejectment,  taken  subject  to  a  special 
case,  and  before  the  case  came  on  for  argument, 
the  claimant  died.  The  court  ordered  the  case 
to  stand  over  until  after  a  suggestion  under  s. 
190  of  16  &  16  Vict.  c.  76,  had  been  entered  by  the 
legal  representative  of  the  claimant.  Denison  v. 
Holiday,  1  H.  &  N.  61  ;  26  L.  J.,  Ex.  227. 

Where  a  cause  was  referred  to  a  barrister  to 
etate  a  special  case,  and  the  case  was  stated  after 
the  death  of  the  defendnnt,  the  court  refused  to 
set  it  aside.  Jame4  v.  Crane,  3  D.  &  L.  661 ;  15 
M.  &  W.  379  ;  15  L.  J.,  Ex.  232. 

Where  a  verdict  was  found  for  the  plaintiff, 
on  the  trial  of  an  ejectment,  subject  to  a  special 
case,  and  before  the  terms  of  the  special  case 
were  settled  the  plaintiff  died,  the  court  dis- 
charged a  rule  for  setting  aside  the  verdict  or 
staying  the  proceedings,  upon  the  terms  of  the 
representative  of  the  plaintiff  giving  security  for 
costs.  Doe  d.  Egremojit  v.  Stephens,  2  D.  &  L. 
993  ;  14  L.  J.,  Q.  B.  268  ;  10  Jur.  570. 

One  of  the  parties  to  a  special  case  having 
died,  the  suit  in  which  the  case  was  entitled 
became  abated  : — Held,  that  the  15  &  16  Vict.  c. 
86,  s.  52,  providing  for  the  abatement  by  death, 
marriage,  or  otherwise,  was  applicable  to  a 
special  case  as  if  it  were  a  suit.  WiUon  v. 
Whateley,  1  John.  &  H.  331  ;  30  L.  J.,  Ch.  673  ; 

7  Jur.  (N.8.)  908  ;  3  L.  T.  316  ;  9  W.  B.  52. 

A  party  to  a  special  case  died  after  it  had  been 
set  down  ;  liberty  was  given  to  amend  by  making 
his  representatives  parties.  Ainstoorth  v.  Alnum, 
14  Beav.  597. 

notion  or  Petition  **0f  conrse."] — ^The  terms 
^*  motion  or  petition  of  course,**  in  the  19th 
section  of  the  13  &  14  Vict.  c.  35,  mean  that  no 
ser\'ice  is  requisite,  but  the  same  must  be 
mentioned  to  the  court.  Harrold^  In  re^  20 
L.  J.,  Ch.  168  ;  15  Jur.  763. 

Time  of  Delivery.] — A  verdict  in  ejectment 
having  been  taken  for  the  plaintiff  by  consent, 
subject  to  a  special  case,  and  a  long  period 
having  elapsed  without  the  plaintiff  delivering 
a  case,  the  court,  notwithstanding  the  alleged 
insolvency  of  the  defendant,  and  notwithstand- 
ing that  proceedings  in  equity  were  pending  as 
to  the  property,  made  absolute  a  rule  to  set  aside 
the  verdict,  and  for  a  new  trial,  unless  within  a 


certain  time  the  plaintiff  delivered  a  case.    Sey^ 
viour  V.  Brecon  Corporation,  29  L.  J.,  Ex.  296. 

On  a  special  case  by  way  of  appeal  from  a  role 
to  enter  a  veixlict  for  the  defendant,  he  is  not 
called  upon  to  take  any  step  towards  settling  or 
advancing  the  case  ;  but  if  the  plaintiff  does  not 
do  so  with  due  promptitude,  the  court  wiU.  com- 
pel him  to  do  so  under  pain  of  final  judgment  for 
the  defendant.     Hunt  v.  Allgood,  3  F.  &  F.  155. 

Power  to  draw  Inferenees.] — ^When,  in  a 
special  case,  power  for  the  court  to  draw  infer- 
ences from  the  facts  stated  is  not  reserved, 
neither  the  court  of  first  instance  nor  the  court 
of  error  can  draw  such  inferences.  Latter  t. 
miUe,  41  L.  J.,  Q.  B.  342  ;  L.  B.  5  H.  L.  578. 

The  court  refused  to  allow  a  special  case, 
stated  under  3  &  4  WiU.  4,  c.  42,  s.  25,  to  be 
argued  where  the  court  was  to  draw  inferences 
from  the  facts  stated,  as  a  jury  might,  and  liberty 
was  reserved  to  either  party  to  turn  it  into  a 
special  verdict.  Engstrom  v.  Brightm/in,  5  C.  B. 
419 ;  5  D.  &  L.  499  ;  17  L.  J.,  C.  P.  142  ;  12  Jar. 
337. 

The  court  will  not  in  general  take  upon  them- 
selves the  office  of  a  jury  in  deciding  upon  a 
special  case  submitted  to  them  by  agreement  of 
the  parties  when  the  principal  questions  are 
questions  of  fact,  to  be  decided  upon  the  con- 
flicting testimony  of  witnesses  whose  credit  is 
made  a  matter  of  question.  BrocJibank  ▼. 
Andi'rson,  7  Scott  (N.B.)  813  ;  13  L.  J.,  C.  P.  102. 

The  court  will  not  presume  any  material  fact 
which  is  not  expressly  stated  in  the  case  unless 
power  is  reserved  to  the  court  to  draw  inferences 
from  the  facts  stated,  and  that  power  is  accepted 
by  them.  Doe  d.  Taylor  v.  Crisp,  1  P.  &  D.  37 ; 
8  A.  &  E.  779  ;  8  L.  J.,  Q.  B.  41. 

Where,  at  nisi  prius,  power  is  reserved  to  the 
court  to  draw  inferences  of  fact,  they  may  never- 
theless decline  to  pronounce  upon  a  question  of 
fraud.  Whitmore  v.  Claridge,  31  L.  J.,  Q.  B.  141 ; 
8  Jur.  (N.B.)  1059  ;  6  L.  T.  431  ;  10  W.  B.  693. 

Time  for  setting  down.] — ^A  verdict  and  judg- 
ment having  been  taken  for  a  plaintiff  subject 
to  a  special  case  to  be  settled  by  a  barrister,  and 
the  referee  having  settled  it,  the  defendant 
obtained  a  rule  to  set  aside  the  judgment,  on  the 
ground  that  the  plaintiff  neglected  to  take  the 
necessary  steps  to  set  the  case  down  for  argument. 
Cause  was  shewn  upon  an  affidavit  stating  that 
the  delay  had  arisen  partly  from  the  refusal  of 
the  defendant  to  pay  a  moiety  of  the  referee*B 
fees  for  settling  the  special  case,  and  partly  from 
the  fact  of  the  plaintiff's  attorney  having  been, 
until  within  two  days  of  the  application  for  the 
rule,  engaged  in  negotiations  for  obtaining  a 
loan  of  money  on  mortgage  for  the  defendant,  to 
enable  him  to  settle  the  plaintiff's  claim.  The 
court  discharged  the  rule,  with  costs.  HowJnns 
V.  Bennet,  6  C.  B.  (N.S.)  386. 

When  more  than  six  months  have  elnpsed 
since  an  order  for  setting  dovm.  a  special  case 
for  argument  without  the  order  being  drawn 
up,  it  is  necessary,  in  order  to  the  draw^ing  up 
of  such  order,  that  the  matter  should  be  again 
mentioned  to  the  court.  Bastard  v.  Page^  17 
L.  T.  560. 

Setting  down  when  Parties  Absent.] — The 
court  directed  a  special  case  to  be  set  down  for 
hearing  on  the  application  of  the  executrix,  the 
first  tenant  for  life  and  the  trustees  being  defen- 
dants ;  the  persons  interested  in  remainder,  who 
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were  absent  in  New  Zealand,  being  omitted  as 
IMirties.    BayUy  7.  Miles,  21  L.  T.  784. 

SettixLg  down  wbere  Party  under  Disability.] 
— On  motion  for  leave  to  set  down  a  special  case, 
where  an  infant  was  a  party,  the  court  was 
fiatisfied  with  the  statement  of  counsel  that  the 
statements  in  the  special  case  were  true,  and 
•dispensed  with  the  usual  affidavit.  Elwet  v. 
Elwes,  20  W.  R.  480. 

Application  to  set  down  a  special  case  for 
-argument,  when  any  of  the  parties  are  married 
women,  infants,  or  lunatics,  snould  be  mentioned 
to  the  court.  Sidehotham  v.  WaUony  1  W.  B. 
229,  303. 

Short  Canse.] — The  court  will  advance  a 
special  case  to  be  heard  on  a  short  cause  day  on 
the  statement  by  counsel  of  facts  shewing  that  it 
is  important  that  the  case  should  be  disposed  of 
shortly,  and  his  representation  that  the  hearing 
will  not  take  more  than  ten  minutes.  Wood  v. 
Wood,  19  W.  R.  972. 

A  special  case  may  be  set  down  for  argument  as 
A  short  cause  on  the  usual  certificate  that  it  is  fit 
to  be  heard  as  a  short  cause.  Dole  v.  Atkiwon,  3 
Jar.  (N.s.)  41. 

At  the  rolls  a  special  case  will  not  be  taken 
out  of  its  order,  though  certified  to  be  short. 
Anon.,  1  W.  R.  10. 

Bight  to  begin.] — Upon  the  argument  of  a 
special  case,  where  the  verdict  is  entered  for  the 
lilaintiff,  he  is  entitled  to  begin,  though  by  the 
{^leadings  the  issue  may  be  upon  the  defendant. 
JStone  V.  Comptorij  1  Am.  436. 

Where  a  rule  to  set  aside  an  award  is  made 
into  a  special  case,  the  counsel,  who  objects  to 
the  award  ought  to  begin  and  have  the  reply. 
Dlppins  V.  AngleMea  (^Marquit)^  2  D.  P.  C.  647. 

l/pon  the  argument  of  a  special  case  stated  in 
replevin,  the  plaintiff  has  the  right  to  begin. 
Vigar  v.  JDudmun,  24  L.  T.  734. 

In  a  case  stated  for  the  opinion  of  the  court  by 
^he  commissioners  of  inland  le venue,  pursuant  to 
-the  13  &  14  Vict.  c.  97,  for  deciding  the  proper 
-amount  of  stamp  duty  to  be  paid  upon  a  con- 
veyance of  property : — ^Held,  that  the  counsel 
Ifor  the  appellant  was  entitled  to  begin,  and  that 
the  coimsel  for  the  crown  had  the  right  to  a 
rgeneral  reply.  Chandos  {Marquis)  v.  Inland 
JOivenve  Oommisnoners,  6  Ex.  464  ;  2  L.,  M.  &  P. 
311 ;  20  L.  J.,  Ex.  269. 

Hearing  CrOnnsel.] — Upon  the  argument  of  a 
special  case  only  one  counsel  is  heard  on  each 
side,  except  when  the  case  is  stated  upon  an 
■order  of  sessions,  when  it  is  brought  before  the 
•court  upon  an  order  nisi  to  quash,  and  there  all 
the  counsel  instructed  on  both  sides  may  be 
.heard.  Spurling  v.  BaidofU  60  L.  J.,  Q.  B.  745  ; 
[1891]  2  Q.  B.  384 ;  65  L.  T.  684  ;  40  W.  R.  157 ; 
17  Cox,  0.  C.  372  ;  66  J.  P.  132. 

Answer  disposing  of  Action — Xotion  for  Judg- 
ment.]— ^Where  the  answer  to  the  special  case 

-disposes  of  the  action,  the  proper  course  is  to 

take  a  declaration  in  the  terms  of  the  answer 
and  stay  further  proceedings  in  the  action,  and 
it  is  unnecessary  to  set  down  the  action  for  trial 

•on  motion  for  judgment,  as  suggested  in  Harrison 
v.  Qn-nwall  Minerals  By.  (16  Ch.  D.  66,  80). 
Oane,  In  re.  Buff  v.  Sivers,  60  L.  J.,  Ch.  36 ; 

•C3  L.  T.  746. 

Where  a  special  case  for  the  opinion  of  the 


court  is  stated  in  an  action  pursuant  to  the  Rules 
of  Court,  1875,  Orel.  XXXIV.  r.  1,  and  the 
answers  to  the  special  case  in  fact  dispose  of  the 
action,  the  proper  course  is  to  take  the  answers 
in  the  shape  of  a  judgment  making  declarations 
to  the  effect  of  the  answers,  the  action  being,  if 
necessary,  set  down  pro  formA  for  trial  on 
motion  for  judgment.  Harrison  v.  Qyrnwall 
Minerals  By,,  49  L.  J.,  Ch.  834 ;  16  Ch,  D.  66  ; 
43  L.  T.  496  ;  29  W.  R.  258. 

Appeal  to  Court  of  Appeal.] — See  Appeal. 

Error  before  Judicature  Acts.]  —  As  to  the 
retrospective  effect  of  s.  32  of  the  17  &  18  Vict, 
c.  126,  upon  special  cases  decided  before  the 
act  came  into  operation,  see  Hughes  v.  Litmley, 
4  El.  &  Bl.  358  ;  24  L.  J.,  Q.  B.  29  ;  and  EllioU 
V.  Bishop,  10  Ex.  927  ;  24  L.  J.,  Ex.  158. 

An  action  for  obstruction  of  ancient  lights 
was  referred  to  arbitration,  and  the  order  of 
reference  provided  that  the  arbitrator  should,  if 
required  by  either  of  the  parties,  state  a  special 
case  for  the  opinion  of  the  court,  and  that  judg- 
ment should  be  entered  according  to  the  opinion 
of  the  court.  He  stated  a  special  case,  raising 
the  question  whether  the  plaintiff  was  entitled 
to  the  flow  of  lifrht,  on  which  the  judgment  of 
the  court  was  for  the  plaintiff : — Held,  that 
there  was  no  judgment  upon  which  error  could 
be  brought.  Courtauld  v.  Legh,  38  L.  J.,  Ex. 
124  ;  L.  R.  4  Ex.  187 ;  20  L.  T,  496. 

Sec  Arbitration. 

/.  Costs. 
Generally.] — See  Costs. 

Costs  of  Caose.] — Where  after  writ  issued  a 
special  case  is  stated,  without  pleadings,  under 
15  &  16  Vict.  c.  76,  s.  46,  and  there  is  no  agree- 
ment  as  to  costs,  a  plaintiff  who  has  obtained 
judgment  for  part  of  his  claim  is  entitled  to  the 
general  costs  of  the  cause,  and  the  defendant  is 
entitled  to  deduct  any  costs  which  he  may  have 
incurred  in  respect  of  the  matter  on  which  he 
has  succeeded.  Elliott  v.  Bishop,  10  Ex.  622 ; 
3  C.  L.  R.  272 ;  24  L.  J.,  Ex.  33 ;  1  Jur.  (N.S.) 
46  ;  3  W.  R.  160. 

The  court  has  power,  under  the  32nd  section 
of  the  statute  13  &  14  Vict.  c.  36,  to  give  costs  of  a 
special  case  under  it.  Jaclison  v.  Craig,  20  L.  J., 
Ch.  204;  16  Jur.  811. 

Where  the  general  costs  of  the  suit  are  given 
to  a  party  by  the  decree,  they  include  the  costs  of 
a  special  case  on  which  the  opinion  of  a  court  of 
law  was  taken  under  the  direction  in  the  cause 
of  this  court.  Humphrey  v.  Crrey,  3  De  Q.  &  Sm. 
450  ;  18  L.  J.,  Ch.  488  ;  13  Jur.  823. 

Out  of  what  Fund.] — On  a  special  case  the 
costs  follow  the  same  rule  as  in  administration 
suits,  and  are  payable  out  of  the  general  residue  ; 
and  if  there  be  none,  out  of  the  property 
specifically  bequeathed.  Cookson  v.  Bingham, 
17  Beav.  262. 

The  court  has  no  jurisdiction  to  order  the 
costs  of  all  parties  to  a  special  case  to  be  paid 
unless  there  is  a  fund  in  court.  The  proper 
course  is  to  insert  in  the  special  case  a  question 
out  of  what  estate  or  fund  the  costs  should  be 
paid.  Blinston  v.  Warburton,  2  Kay  &  J.  410  ; 
26  L.  J.,  Ch,  468  ;  2  Jur.  (N.S.)  868. 

Practice  as  to  costs  of  parties  to  a  special  case 
under  the  13  k  14  Vict.  c.  35,  where  the  estate 
in  reference  to  which  the  question  arises  had 
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been  administered.  Hindle  v.  Taylor^  5  De  G.  M. 
&  O.  677. 

Costs  of  a  special  case  paid  out  of  snrplas 
income.  Hume  v.  Richardson^  31  L.  J.,  Ch.  713 ; 
8  Jur.  (N.S.)  686  ;  6  L.  T.  624  ;  10  W.  R.  628. 

A  testator  bequeathed  his  leasehold  and  per- 
sonal property,  except  plate,  to  his  wife  abso- 
lutely, and  he  devised  his  real  estate  to  sell,  and 
out  of  the  produce  to  pay  his  funeral  and 
testamentary  expenses  and  debts,  and  to  invest 
the  residue  and  pay  the  income  to  his  wife  for 
life,  with  i*emainder8  over : — Held,  that  the 
funeral  and  testamentary  expenses  and  debts 
were  primarily  payable  out  of  the  produce  of  the 
real  estate.  The  costs  of  a  special  case  to  deter- 
mine this  question  are  nevertheless  payable  out 
of  the  personal  estate.  GiLherUon  v.  Oilbertson^ 
34  Beav.  354  ;  12  L.  T.  816 ;  13  W.  R.  765. 

Who  entitled  to.] — A  special  case  raised  a 
question  of  election  under  a  will,  the  plaintiff 
and  the  defendant  each  fairly  claiming  what  he 
thought  himself  entitled  to,  and  no  question  of 
conduct  being  involved  in  the  matter.  The 
plaintiff  succeeded  : — Held,  that  he  was  entitled 
to  his  costs.  Unticke  v.  Peters^  4  Kay  &  J.  457  ; 
4  Jur.  (N.s.)  1271. 

Costs  of  a  special  case  held  payable  by  a 
defendant.     Sahin  v.  Heape,  27  Beav.  653. 

Costs  of  a  special  case  held  payable  by  the 
defendants.  Flux  v.  BMt,  31  L.  T.  646;  23 
W.  R.  228. 

Judgment  reversed  on  Appeal.]  —  A  special 
case,  stated  under  15  &  16  Vict,  a  76,  s.  46,  in 
which  the  question  was,  whether  the  plaintiff 
had  a  ripht  to  sell  to  the  defendant  certain 
tenant's  fixtures  and  trade  fixtures.  The  court 
gave  judgment  for  the  plaintiff  for  the  value  of 
the  trade  fixtures,  and  for  the  defendant  as  to 
the  tenant's  fixtures.  The  master  allowed  the 
plaintiff  the  general  costs  of  the  cause,  deducting 
the  costs  of  the  defendant  in  respect  of  that 
part  on  which  he  had  succeeded.  The  defendant 
took  proceedings  in  error,  and  the  court  of  en  or 
reversed  the  judgment  for  the  defendant,  and 
affirmed  the  judgment  for  the  plaintiff,  and 
increased  it  by  the  value  of  the  tenant's  fixtures, 
but  made  no  mention  of  costs  : — Held,  that  the 
court  below  had  no  power  to  direct  the  master  to 
review  his  taxation  by  allowing  the  plaintiff  his 
costs  of  the  proceedings  below,  and  disallowing 
those  of  the  defendant,  but  that  the  costs  must 
be  taxed  according  to  the  judgment  of  the  court 
of  error.  Elliott  v.  Bhlwp,  11  Ex.  321  ;  24 
L.  J.,  Ex.  303  ;  1  Jur.  (N.8.)  808 ;  3  W.  R.  696. 

Follow  Event.] — When  a  special  case  is  stated 
for  the  opinion  of  the  court,  the  costs  follow  the 
event.    Rlchardt  v.  James^  16  L.  T.  672. 

When  a  verdict  is  found  for  the  plaintiff  on 
some  counts  and  for  the  defendant  on  other 
counts,  and  the  questions  raised  on  the  counts 
found  for  the  defendant  are  submitted  for  the 
opinion  of  the  court  in  the  form  of  a  special 
case,  on  which  the  defendant  obtains  judgment, 
the  master  should  allow  the  costs  of  the  special 
case  to  the  defendant.  Oo$hell  v.  Archer^  5 
N.  &  M.  523  ;  2  A.  &  E.  500  ;  1  H.  &  W.  559  ;  5 
L.  J.,  K.  B.  36. 

Abortive  Special  Caae.] — Where,  after  veixlict, 
the  court  recommended  a  special  case,  which 
was  acceded  to  by  both  parties,  but  which  was 
never  finally  settled  by  reason  of  the  defendant's 


default : — Held,  that  the  plaintiff,  who  had  the 
general  costs  of  the  cause,  was  not  entitled  to 
the  costs  of  the  abortive  special  case.  Poley  v. 
Bof field,  4  D.  &  L.  328 ;  16  M.  &  W.  65 ;  IS 
li.  J.,  Ex.  3. 

Where,  after  a  verdict  for  a  sum  of  money, 
two  questions  were  raised  for  the  opinion  of  the 
court  on  a  special  case,  and  one  of  them  at  the 
time  of  argument  was  withdrawn  by  mutual 
consent : — Held,  that  the  plaintiff,  retaining  hia 
verdict  for  the  sum  of  money,  -was  entitled  to 
the  costs  of  the  special  case,  though  the  defen- 
dant succeeded  on  the  point  which  was  argued. 
Garland  v.  Jekyll,  3  Bing.  330  ;  9  Moore,  620  ; 
3  L.  J.  (0.8.)  C.  P.  227  ;  27  B.  B.  630. 

Case  tTnnecessary.] — In  an  action  upon  a  biU 
of  exchange  drawn  in  figures  for  245/.,  and  in 
words  for  two  hundred,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  a  special  case;  if  the  court  was  of 
opinion  that  the  plaintiff  was  entitled  to  recover 
either  of  those  sums,  a  verdict  to  be  entered 
accordingly ;  if  neither,  a  nonsuit.  The  court 
directed  a  verdict  for  200Z.,  which  the  defendant 
had  been  ready  to  pay,  but  had  not  tendered. 
The  court  refused  to  allow  him  his  costs  attend* 
ing  the  special  case,  holding  that  the  declaration 
might  have  been  amended  at  nisi  prius  upoot 
nominal  costs.  Saundi^rson  v.  Piper,  5  Bing. 
(N.c.)  661  ;  7  Scott,  418  ;  7  D.  P.  C.  632  ;  9  L.  J.,. 
C.  P.  64. 

Delay.] — ^When  a  special  case,  on  which  ]uil^- 
ment  had  been  given  for  the  plaintiff^  was,  at 
the  instance  of  the  defendant,  turned  into  & 
special  verdict,  that  he  might  have  an  oppor- 
tunity of  obtaining  the  judgment  of  a  court  of 
error  thereon,  the  court,  after  the  lapse  of  two 
years,  and  after  the  costs  of  the  trial  and  special 
case  had  been  taxed  and  paid,  refused  to  allow 
the  plaintiff  the  costs  thei*eby  occasioned.  Qdlimb 
V.  Gwynne,  2  Scott,  332 ;  4  D.  P.  C.  122. 

XV.  PETITIONS. 

a.  In  what  Cates,  648. 

J>.  Form  of  J  651. 

0,  Service,  654. 

d.  Other  Points,  655. 

a.  In  what  Cases. 

Petition  initead  of  SummonB— Coiti.] — ^W^here 
under  the  Judgment  Law  Amendment  Act,  18&4 
(the  procedure  under  which  has  been  altered  by 
Ord.  LV.  r.  9  (5),  of  the  Rules  of  the  Supreme- 
Court),  an  application  has  been  made  by  a  judg- 
ment creditor  by  petition  instead  of  by  originating- 
summons  for  the  sale  of  the  debtor's  interest  ini 
certain  houses  in  respect  of  which  a  receiver  has- 
been  appointed,  the  court  has  power  under  Ord. 
LXX.  r.  1,  to  allow  the  petition,  but  the  peti- 
tioner, if  successful,  will  only  be  entitled  to  the 
costs  of  an  originating  summons.     Martin  and 
Varlow,  In  re,  13  B.  189  ;  43  W.  B.  247. 

Payment  out  of  Court.] — ^Where  money 

has  been  paid  into  court  under  the  provisioms  of* 
the  Lands  Clauses  Consolidation  Act,  1845,  ami 
the  ascertainment  of  the  persons  entitled  involves 
the  construction  of  a  will,  the  application  must 
be  by  petition,  and  not  by  summons.  Sicks, 
In  re,  N,  E,  Ry.,  Ex  parte,  63  L.  J.,  Ch.  668  ^ 
8  B.  319  ;  70  L.  T.  629. 
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Petition  or  Snmmoni  for  Payment  out  of 
Court.]— &«  post,  col.  763,  and  Lands  Clauses 
Act. 

Petition  or  Bill.]^A.,  being  entitled,  under  a 
decree,  to  an  annuity,  which  she  was  to  receive 
from  the  receiver  in  the  cause,  borrowed  1001. 
from  B.,  and  signed  a  memorandum  of  agree- 
ment to  the  effect  that  her  said  annuity  should 
be  a  security  for  that  sum  and  interest,  and  also 
^ve  an  order  upon  the  receiver  for  payment  to 
B.  of  lOOl.  Upon  B.  presenting  the  order  to 
the  receiver,  the  receiver  stated  that  he  would 
not  pay  it,  because  A.  had  desired  him  to  pay 
to  no  person  but  her  agent.  Upon  the  petition 
of  B.,  praying  an  order  upon  the  receiver  for 
payment : — Held,  that,  as  A.  appeared  and 
opiK)sed  the  petition,  the  court  had  no  jurisdic- 
tion to  make  the  order  upon  petition,  but  that  B. 
should  have  come  by  bill.  WaMell  v.  Leslie^ 
Calmer,  Ex  parte,  11  Jur.  29. 

Question  between  Crown  and  Subject.] — ^When 
the  crown,  being  interested  in  respect  of  adminis- 
tration duty,  consented  to  appear,  the  court 
decided  the  question  between  the  crown  and 
subject  on  petition.  Ware'g  Trusts,  In  re,  41 
L.  J.,  Ch.  121 ;  26  L.  T.  737  ;  20  W.  U.  142. 

Life  Aisuranoe — Poliey — Appointment  of 
Tratteet.] — Application  for  the  appointment  of 
trustees  of  a  policy  of  life  assurance,  effected 
cinder  the  provisions  of  the  Married  Women's 
Property  Acts,  for  the  benefit  of  the  wife  and 
children  of  the  assured,  may  be  made  by  peti- 
tion.    Atkifuan^s  Policy  TruiU,  In  re,  13  B.  285. 

Steward.] — Court  will  not  determine  in  whom 
is  the  right  to  appoint  a  steward  on  petition 
for  delivery  of  deeds,  &c.,  to  the  appointee  of 
one  of  the  pai-tiea.    Mott  v.  BuxtoTi,  7  Yes.  201. 

Court  taking  Possession  of  Property.] — If  the 
court  takes  possession  of  the  property  of  an 
individual  by  mistake,  he  may  apply  by  petition 
pro  interesse  suo,  and  the  court  may  immediately 
grant  him  relief.    Anon,,  1  L.  J.  (o.B.)  Ch.  11. 

Compromise.]  —  The  proposition  that  every 
agreement  for  a  compromise  of  a  suit  can  be 
carried  into  effect  by  petition  is  not  general. 
Dawson  v.  NewsoiM,  6  Jur.  (N.s.)  625  ;  8  W.  K. 
725. 

Setting  aside  Ii^unetion.] — A  person  not  a 
party  to  a  suit,  in  which  an  m junction  has  been 
made,  will  properly  proceed  by  petition  to  set 
aside  the  injunction.  Bourhaud  y.  liourbavd^ 
10  L.  T.  781 ;  12  W.  R.  1024. 

Beal  Assets.] — Specialty  creditor  of  uncle  of 
liankrupt,  from  whom  real  estate  descended  to 
bankrupt  through  elder  brother,  seeking  to  follow 
real  assets  in  hands  of  assignees,  and  an  inquiry 
as  to  specialty  debts  outstanding,  and  the  assets, 
allowed  to  be  by  petition,  the  property  being 
«mall.    Morton,  Ex  parte,  5  Yes.  449. 

Letters  of  Administration.] — Semble,  where  a 
party  objecting  to  a  paper  annexed  to  letters  of 
administration  has  been  by  the  court  assigned  to 
declare  whether  he  propounds  another  instru- 
ment, it  is  irregular  and  inconclusive,  instead  of 
following  up  the  assignation,  to  have  the  question 
decided   upon    petition.     But    such    procedure 


estops  the  parties  from  further  litigation.    //<wt- 
frey  v.  Henfrey,  4  Moore,  P.  C.  29 ;  6  Jur.  355. 

Couusers  Clerk.] — Petition  against  a  clerk  of 
counsel  dismissed  for  want  of  jurisdiction,  but 
without  costs,  on  account  of  his  improper  conduct 
in  the  matter  complained  of.  Cotton,  Ex  parte, 
9  Beav.  107  ;  10  Jur.  84. 

Payment  of  Xoney.] — In  an  interpleader  suit 
to  determine  the  right  of  conflicting  claimants 
to  portions  of  an  aggregate  fund,  the  court 
directed  inquiries  as  to  the  claims  of  several 
defendants,  and  reserved  further  direction  and 
costs.  One  defendant  obtained  a  separate  report, 
finding  his  title  to  a  portion  of  the  fund,  and, 
being  unable  to  set  down  the  cause  on  further 
directions,  in  consequence  of  the  claimants  of 
the  other  portions  of  the  fund  not  having  pro- 
ceeded to  establish  their  title,  present^  his 
petition  for  payment  of  the  sum  found  due  to 
him ;  but  the  court  refused  to  order  such  pay- 
ment upon  petition,  or  until  the  cause  was  heanl 
on  further  directions,  and  the  costs  of  the  suit 
could  be  disposed  of.  Bruce  v.  Elwin,  9  Hare,  294. 

A  testator  gave  his  property  after  the  death  of 
his  wife  to  trustees,  in  trust  to  pay  the  interest 
and  profits  to  his  two  daughter,  J.  and  E.,  to 
their  separate  use,  with  a  direction  to  pay  to  and 
apply  for  the  benefit  of  A.,  the  son  of  E.,  200Z. 
annually  when  he  attained  the  age  of  twenty-one 
years,  and  before  that  period  such  part  of  the 
200Z.  bequeathed  to  him  as  might  be  judged 
proper.  He  then  gave  his  daughters  power  to 
dispose  of  the  principal  by  will  to  their  children 
or  grandchildren  resjjectively,  •'  except  that  pro- 
portion of  principal  given  to  E.,  and  from  which 
the  interest  is  to  arise,  to  my  grandson,  namely, 
4,000/.,  which  sum  shall  be  my  grandson's  pro- 
perty "  ;  and  in  case  either  of  the  daughters 
died  without  issue,  he  limited  her  share  of  the 
fund  over  to  the  other  daughter,  her  children, 
or  grandchildren.  The  executrix  having,  in 
mistake,  made  payments  to  A.  in  respect  of  hia 
annuity  for  two  years  before  he  attained  twenty- 
one,  was  entitled  to  retain  them  out  of  the  future 
payments  of  the  annuity.  An  order  authorising 
her  to  retain  them,  and  made  upon  petition,  after 
the  decree  bad  been  passed  and  entered,  is 
regular.  Zivesey  v.  Zivesey,  3  Buss.  287.  S,  C, 
in  part  reversed  Id,  542  ;  6  L.  J.  (o.S.)  Ch.  13  ; 
and  7  L.  J.  (0.8.)  Ch.  120. 

A.  was  appointed  receiver,  but  the  solicitor  in 
the  cause  alone  acted  and  paid  over  the  rents  to 
the  tenant  for  life.  An  incumbrancer  compelled 
the  receiver  to  pay  the  same  amount  into  court ; 
and  after  payment  of  his  claim  there  remained 
a  surplus,  which  was  paid  to  the  tenant  for  life  : — 
Held,  that  A.  could  not,  on  petition,  obtain 
repayment  by  the  tenant  for  life  or  out  of  the 
estates.  Gurdon  v.  Badcoch,  6  Beav.  157 ;  12 
L.  J.,  Ch.  62. 

A  feme  covert,  entitled  to  a  reversionary 
interest  in  a  chose  in  action,  obtained  a  release 
of  the  prior  interest;  and  a  petition  being 
presented  by  all  parties  interested,  including  the 
feme  covert,  for  payment  and  distribution  of  tho. 
fund : — Held,  that  payment  of  her  share  could 
not  be  ordered  to  be  made  to  the  married  woman 
and  her  husband  on  petition.  Semble,  a  bill  is 
the  proper  course.  Story  v.  Tonge,  7  Beav.  91 ; 
13  L.  J.,  Ch.  191 ;  8  Jur.  566. 

Aooounts.] — If  court  of  exchequer  will  inter* 
fere  at  all  in  cases  of  commissioners  of  audit 
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investigating  accounts  of  public  functionary,  it 
will  not  in  a  summary  way  on  petition  and 
motion,  but  on  bill  only.  Mebrooke,  Ex  parte, 
7  Price,  87. 

An  accounting  party  in  a  cause  should  not 
apply  by  petition  for  liis  discharge.  Drever  y. 
Mawdegley,  18  L.  J.,  Ch.  273  ;  13  Jur.  330. 

Speeiflo  Ferformanoe.] — ^A  suit  for  specific 
performance  of  a  contract  was  at  the  hearing 
ordered  to  stand  over.  The  contract  being  after- 
wards performed,  it  was  held  to  be  regular  for 
the  plaintiff  to  bring  before  the  court,  upon 
l)etition,  the  facts  which  had  taken  place  subse- 
quently to  the  answer.  Price  v.  Penzance 
Corporation^  4  Hare,  506. 

b.  Form  of. 

Signature  of  Couniel.] — Notwithstanding  Ord. 
XIX.  r.  4,  applications  for  the  advice  of  the 
court  under  22  &  23  Vict.  c.  35,  s.  30,  still  require 
the  signature  of  counsel.  Boulton's  Tntets,  In 
re.  61  L.  J.,  Ch.  493  ;  30  VV.  R.  696. 

In  Altematiye.] — ^A  petition  may  be  framed 
in  the  ivlternative,  and  the  respondent  cannot 
call  upon  the  petitioner  to  elect  to  proceed  for 
only  one  ot  the  objects  of  the  petition,  unless 
under  special  circumstances.  Schooley,  Exparte^ 
Buck,  476. 

Kesidenoe.] — The  petition  of  a  person  not  a 
party  to  the  cause  must  state  his  residence, 
otherwise  it  cannot  be  heard.  Olazhrooh  v. 
Gillatt,  9  Beav.  492. 

Setting  out  TraniaetioiiB.] — ^At  the  hearing 
of  a  suit  to  establish  a  will,  an  issue  was  directed 
at  the  instance  of  the  heiress-at-law,  who  was  a 
married  woman.    Before  any  trial,  she  and  her 
husband   presented  a  petition,  stating  that,  at 
the  urgent  request  of  their  children  (who  were 
devisees),  they  had  agreed  to  withdraw  all  oppo- 
sition to  the  will  upon  being  allowed  their  costs, 
and  praying  that  the  order  directing  the  issue 
might  be  discharged  upon  these  terms  upon  this 
petition  ;  an  order  was  made  according  to  the 
prayer,  and  purporting  to  be  made  upon  the  con- 
sent of    the  mai'ried  woman   by  her  counsel. 
Subsequently  a  private  act  of  parliament  was 
obtained  authorising  leases  to  be  made  of  the 
devised  estates.    The  married  woman  was  one  of 
the  petitioners  for  the  act,  and  was  excepted 
from  the  saving  clause  ;  and  the  act  recited  the 
will,  and  proceeded  upon  the  assumption  of  its 
validity.     Some  years  afterwards  the  married 
woman  presented  a  petition  to  rehear  the  cause. 
This  petition  was  intituled  in  the  cause  and  in 
the  matter  of  the  private  act.    It  stated  the 
subsequent  transactions,  but  not  the  provisions 
of  the  act : — Held,  that  the  preceding  transac- 
tions did  not  constitute  grounds  for  taking  the 
petition  off  the  file  ;  and  that  such  grounds  were 
not  afforded  by  the  introduction  into  the  petition 
of  statements  as  to  the  matters  occurring  since 
the  hearing,  or  by  the  petition  being  intituled 
in  the  matter  of  the  act,  or  by  the  omission  to 
set  out  in  it  the  act  itself,  especially,  upon  appeal, 
when  these  objections  of  form  had  not  been 
insisted  upon  in  the  court  below.     Turner  v. 
Turner,  2  De  G.  M.  &  G.  28  ;  21  L.  J.,  Ch.  422. 

Title— Act  of  Parliament.]— The  court  will 
not  make  an  order  on  a  petition  presented  under 


an  act  of  parliament,  unless  it  be  intituled  in  the 
matter  of  the  proper  act.  French,  In  re,  2 
Jo.  &  Lat.  243  ;  8  Ir.  Eq.  R.  96. 

It  is  not  necessary  to  intitule  a  petition  in  the 
matter  of  the  act  of  parliament  under  which  it 
is  presented ;  and  if  it  be  intituled  in  the  matter 
of  a  wrong  act  of  parliament,  and  the  court  can 
see,  from  the  matter  of  the  petition  itself,  that  it 
has  jurisdiction  to  make  the  order  prayed  nnder 
the  authority  of  a  public  statute,  the  reference 
to  the  act  in  the  title  will  be  rejected  as  surplus- 
age.    Hunter  v.  Edmonds,  6  Ir.  £q.  R.  123. 

It  is  not  necessary  that  the  petition  or  other 
proceedings  under  the  judgment  creditors^  acts 
should  be  intituled  of  those  acts.  Xagle  v.  Creagh^ 
6  Ir.  Eq.  R.  265. 

The  title  of  a  petition  presented  under  an  act 
of  parliament,  as  the  Trustee  Act  (1  WilL  4» 
c.  60),  should  contain  a  reference  to  that  act,  as 
well  as  to  the  matter  of  the  petition.  Xiir^ 
//*  re,  4  Beav.  509  ;  11  L.  J.,  Ch.  118 ;  6  Jur. 
615. 

Petitions  for  the  appointment  of  new  trustees 
of  charity  estates  must  be  intituled  in  the  matter 
of  Sir  Samuel  Romilly's  act,  and  the  fiat  of  the 
attorney-general  previously  obtained.  Biertan 
Clarity  Land,  In  re,  10  Hare  (A pp.)  Ixv. 

The  rule  which  requires  petitions  for  the 
appointment  of  new  trustees  of  charities  to  be 
intituled  in  the  matter  of  Sir  Samuel  Eomilly's 
act  applies  to  the  case  of  a  petition  for  the 
a])pointment  of  trustees  of  a  Weslsyan  chapeL 
Vart^  Iron  Works  Wesleyan  Chapel^  In  re^ 
10  Hare  (App.)  xxxvii. 

At  the  hearing  of  a  suit  to  establish  a  will,  an 
issue  was  directed  at  the  instance  of  the  heires- 
at-law,  who  was  a  maiTied  woman.  Before  any 
trial,  she  and  her  husband  presented  a  petition, 
stating  that,  at  the  urgent  request  of  their  chil- 
dren (who  were  devisees),  they  had  agreed  to 
withdraw  all  opposition  to  the  will  upon  being 
allowed  their  costs,  and  praying  that  the  order 
directing  the  issue  might  be  discharged  upon 
these  terms  upon  this  petition ;  an  order  waa 
made  according  to  the  prayer,  and  purporting  to 
be  made  upon  the  consent  of  the  married  woman 
by  her  counsel.  Subsequently  a  private  act  of 
parliament  was  obtained  authorising  leases  to  be 
made  of  the  demised  estates.  The  married 
woman  whs  one  of  the  petitioners  for  the  act, 
and  ^'as  excepted  from  the  saving  clause  ;  and 
the  act  recited  the  will,  and  proceeded  upon  the 
assumption  of  its  validity.  Some  years  after- 
wards the  married  woman  presented  a  petition 
to  rehear  the  cause.  This  petition  was  intituled 
In  the  cause  and  in  the  matter  of  the  private  act. 
It  stated  the  subsequent  transactions,  but  not  the 
provisions  of  the  act : — Held,  that  the  preceding 
transactions  did  not  constitute  grounds  for  taking 
the  petition  off  the  file  ;  and  that  such  grounds 
were  not  afforded  by  the  introduction  into  the 
petition  of  statements  as  to  the  matters  occurring 
since  the  hearing,  or  by  the  petition  being 
intituled  in  the  matter  of  the  act,  or  by  the 
omission  to  set  out  in  it  the  act  itself,  especially, 
upon  appeal,  when  these  objections  of  form  had 
not  been  insisted  upon  in  the  court  below. 
Turner  v.  Turner,  2  De  G.  M.  &  G.  28  ;  21  L.  J.^ 
Ch.  422. 

Namei  of  Bolioitors.] — A  petition  was 

presented  and  answered  for  the  taxation  of  a 
solicitor's  bill  of  costs,  &c.,  and  intituled  in  a 
cause  which  had  no  existence ;  a  copy  of  it  waa 
then  served  on  the  solicitors,  who,  oy  letter  to 
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the  petitioner's  solicitors,  apprised  them  of  the 
irregularity  of  the  petition,  and  of  their  intention 
not  to  appear  upon  it.  An  order  was  then 
obtained  by  the  petitioner  on  the  petition  day 
to  adjourn  the  bearint^  of  the  petition  till  the 
next  petition  day,  with  liberty  in  the  meanwhile 
to  amend  the  petition.  The  petition  was  accord- 
ingly amended,  one  of  such  amendments  being 
the  intituling  it  "  In  the  matter  "  of  the  solicitore 
Cstating  their  several  names),  in  addition  to  the 
title  of  the  cause.  No  new  fiat  was  affixed  to 
the  petition,  and  it  was  served  on  the  solicitors, 
who  declined  appearing  upon  it.  An  order  was 
obtained  by  the  petitioners  for  taxation  of  the 
Golicitors*  bill  of  costs,  on  the  condition  (sug- 
gested by  the  petitioners'  counsel)  of  paying  the 
amount  of  the  bill  of  costs  into  couit.  This 
order  was  discharged  by  the  Master  of  the  Roils, 
on  the  motion  of  the  solicitors,  before  the  amount 
of  the  bill  of  costs  was  paid  into  court.  On 
appeal,  the  Lord  Chancellor  affirmed  the  order 
of  the  Master  of  the  Rolls  discharging  the 
previous  order  obtained  for  the  taxation  of  the 
bill  of  costs ;  the  court  below  having  no  juris- 
diction, under  the  circumstances  stated,  to  make 
Buch  a  previous  order.  Wett  v.  Smithy  10  L.  J., 
Ch.  230. 


Infant.] — ^Where  a  petition  is  presented 

in  a  cause  for  a  reference  to  inquire  wnether  an 
infant  is  a  trustee  under  the  statute  of  Anne, 
and  the  infant  is  not  a  party  to  the  cause,  it  is 
not  enough  that  the  petition  be  intituled  in  the 
cause  :  it  must  be  intituled  also  in  the  matter  of 
the  infant.  Headley  v.  Redhead,  1  L.  J.  (O.S.) 
Ch.  159. 


Bankruptey.] — Petition  under  33  Geo.  3, 


were  also  the  defendants  in  the  suit  before  the 
vice-chancellor ;  they  and  the  sequestrators 
presented  a  petition  in  the  suit  before  the  vice- 
chancellor  praying  payment  to  them  of  K.'s 
money  in  that  suit,  or  the  transfer  of  it  to  the 
credit  of  the  other  cause : — Held,  that  the  peti- 
tion must  be  amended  by  being  entitled  in  both 
suits,  and  must  then  be  presented  to  the  lords 
justices,  but  that  K.  must,  in  the  meantime,  be 
enjoined  from  receiving  the  money  which  had 
been  ordered  to  be  paid  to  her.  Kniglvt  v.  Knight , 
25  L.  J.,  Ch.  848  ;  4  W.  R.  771. 

Parties.] — ^A  special  jurisdiction,  under  an  act 
of  parliament,  must  be  strictly  followed  ;  there- 
fore,  under  an  act  preventing  the  necessity  of 
recovery  by  tenant  in  tail  of  land  to  be  pur- 
chased, each  party  must  petition.  Baynes  v. 
Baynes,  9  Ves.  462. 

Under  the  Public  Health  Act,  local  bodies  are 
not  bodies  corporate.  Petitions  must  be  in  the 
name  of  the  clerk,  and  pray  payment  to  the 
treasurer.  Llanelly  Local  Board,  £w  parte,  22 
L.  J.,  Ch.  419  ;  17  Jur.  107  ;  1  W.  R.  159. 


c.  54,  s.  10,  in  consequence  of  bankniptcy  of 
trustee  of  friendly  society,  should,  it  seems,  be 
intituled  in  bankruptcy  only,  and  not  in  matter 
of  the  society.    Anon.,,  6  Madd.  98. 

Court  has  no  jurisdiction  in  bankruptcy  to 
declare  an  infant  heir  of  assignee  a  trustee  of 
bankrupt's  estate  ;  the  petition  must  be  intituled 
under  6  Geo.  4,  c.  74.  Kirh,  Ex  pai'te.  Buck, 
478.    S.  P.,  Beddam,  Ex  parte,  1  Rose,  310. 

A  petition  for  the  committal  of  a  person  for 
publishing  insulting  observations  on  the  court 
of  review,  and  on  parties  engaged  in  litigation 
before  it  with  referenqe  to  proceedings  on  a  par- 
ticular bankruptcy,  is  properly  intituled  in  the 
matter  of  such  bankruptcy.  Turner,  Ex  parte, 
Martin,  In  re,  3  Mont.  B.  &  D.  523. 

Came — ^Matter.] — There  being  a  matter 

and  a  cause,  reference  by  which  it  is  sought  to 
affect  the  fund  should  be  directed  in  the  cause 
as  well  as  matter.    Mauey,  Jn  re,  2  MolL  365. 

Lunacy.] — A  petition  praying  that  the 

committee  of  a  lunatic  may  be  ordered  to  transfer 
property  vested  in  the  lunatic  as  a  trustee  ought 
to  be  intituled  in  the  lunacy,  and  need  not  be 
intituled  in  the  matter  of  the  act  which  autho- 
rises the  Lord  Chancellor  to  make  the  order. 
Fowler,  In  re,  2  Russ.  449. 

Two  Snitf.] — ^An  order  was  made  in  a  suit  in 
the  court  of  Kindersley,  Y.-C,  declaring  K.,  a 
party  to  the  suit,  entitled  to  money.  An  order 
was  made  in  a  suit  at  the  rolls  directing  a  party 
to  that  suit  to  pay  money.  Sequestrators  were 
appointed  in  the  suit  at  the  roUs  against  K.'s 
estate.     The  plaintifEs  in  the  suit  at  the  rolls 


c,  Sebvice. 

Time  for.] — It  is  irregular  to  serve  a  petition 
after  the  petition  day  for  which  it  is  answered. 
Salvidge  v.  Tutton,  10  L.  J.,  Ch.  347. 

What  Fartiei.] — ^A  petition  cannot  be  brought 
on  merely  for  the  purpose  of  ascertaining  what 
parties  are  to  be  served.  A  petitioner  must  serve 
such  persons  as  he  thinks  proper,  and  state  in  the 
footnote  who  have  been  served.  Ghreen,  In  re, 
29  L.  J.,  Ch.  716  ;  6  Jur.  (N.8.)  530. 

Out  of  Jnrisdiotlon.] — ^Where  some  of  the 
persons  entitled  to  certain  funds  in  court  were 
residing  out  of  the  jurisdiction,  and  it  was 
impossible  to  deal  with  such  funds  unless  a  peti- 
tion, which  had  been  presented  asking  for  pay- 
ment out  of  a  portion  thereof,  was  served  upon 
such  persons,  the  court  gave  liberty  to  serve  the 
petition,  together  with  a  cony  of  the  order,  upon 
them.     CblU  v.  Bobins,  55  L.  T.  479. 

The  court  has  no  jurisdiction  to  allow  service 
out  of  the  jurisdiction  of  a  petition  under  the 
trustee  relief  act  for  payment  of  money  out  of 
court.  Oofdon't  Settlement  Truxte,  In  re  (W.  N. 
1887,  p.  192),  not  followed.  On  appeal  from 
this  decision,  it  appearing  that  the  order  sought 
by  the  petition  was  only  for  carrying  into  full 
effect  an  order  which  had  recently  been  obtained 
by  the  respondents,  the  court  of  appeal,  without 
deciding  that  leave  was  necessary,  gave  leave  to 
serve  the  petition  on  the  solicitors  who  had 
presented  the  former  petition,  and  who  were 
willing  to  accept  seiTice.  Jellard,  In  re,  39 
Ch.  D.  424 ;  60  L.  T.  83— C.  A. 

On  the  hearing  of  a  petition  for  the  revocation 
of  a  patent  where  one  of  the  respondents  was 
out  of  the  jurisdiction,  the  court  ordei-ed  that 
notice  of  the  presentation  of  the  petition  should 
be  given  to  such  respondent,  and  that  the  peti- 
tion should  go  into  the  witness  list.  King  Sf  Co.^e 
Trade-marh,  In  re  ([1892]  2  Ch.  462),  followed. 
Kay's  Patent,  In  re,  8  R.  263  ;  70  L.  T,  756. 

When  a  respondent  to  a  petition  was  out  of 
the  jurisdiction,  the  court  made  an  order  for 
substituted  service,  and  also  gave  leave  to  the 
petitioner  to  serve  the  respondent  abrond. 
BonellVs  Electric  Telegraph  Co,,  In  re,    CoulCe 
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riaim,  43  L.  J.,  Ch.  720 ;   L.  R.  18  Eq.  055  ;   22 
W.  R.  856. 

The  court  has  power,  under  the  Consolidated 
Order  X.  r.  7,  to  order  service  of  a  petition  upon 
a  respondent  out  of  the  juristHction.  Haneifs 
Truitt,  In  re,  44  L.  J.,  Ch.  272  ;  L.  R.  10  Ch. 
275  :  23  W.  R.  662. 

Affldayit.] — An  affidavit  of  the  service  of  a 
petition  respecting  the  trustees  of  a  corjjoration, 
which  stated  that  it  had  been  served  on  A.,  who 
w^as,  **  as  the  deponent  bad  been  informed  and 
believed,"  the  clerk  of  the  trustees : — Held, 
insufficient.  Lichfield  Corporation  Ckariti&t^ 
Jure,  12  L.  J.,  Ch.  439. 

An  affidavit  of  service  of  a  petition  must  be 
made  at  the  latest  before  the  i-ising  of  the  court 
on  the  day  on  which  the  application  is  made. 
Milltown  (Lard)  v.  Stewart^  8  Sim.  34 ;  1  Jur. 
940. 

After  a  petition  has  been  called  on,  and  the 
hearing  postponed  to  a  future  day,  by  consent  of 
both  parties,  if  the  petitioner  docs  not  then 
appear  to  suppon  it  tne  respondent  is  entitled 
to  have  the  petition  dismissed  with  costs,  without 
an  affidavit  that  he  has  been  served  with  the 
petition.  Ward^  Ex  parte^  1  Dcac.  86 ;  2 
Mont.  &  Ayr.  391. 

d.  Other  Points. 

Amendment.] — ^A  petition  may  be  amended  by 
stating  facts  which  have  taken  place  since  leave 
to  amend  was  given.  Westbrook's  Trusts.  In  re, 
40  L.  J.,  Ch.  224  ;  L.  R.  11  Eq.  252 ;  23  L.  T. 
726  ;  19  W.  R.  381. 

A  petition  praying  the  payment  out  of  court, 
under  the  trustee  relief  act,  of  a  small  sum  to 
the  petitioners,  in  certain  shares,  to  which  they 
were  held  not  entitled  on  the  true  construction 
of  a  will,  was  allowed  to  be  amended  by  the 
addition  of  a  prayer  for  a  declaration  of  the 
rights  of  all  parties,  and  payment  accordingly ; 
and,  subject  to  such  amendment,  an  order  was 
made  containing  such  a  declaration,  and  for  pay- 
ment in  conformity  therewith.  Costs  of  all 
parties  out  of  the  fund.  Walker't  Trusts^  In  re, 
16  Jur.  1154;  1  W.  R.  S3. 

Order  made  on  petition  amended  after  it  was 
drawn  up.    Hoole  v.  RoherU,  16  Jur.  1135. 

A  petition  was  presented  by  a  single  woman, 
and  answered  on  the  1st  December.  On  the 
2nd,  before  the  petition  was  in  the  paper,  she 
married : — Held,  that  the  petition  might  be 
amended,  by  making  it  the  petition  of  the 
husband  and  wife,  without  a  fresh  stamp. 
RoMnton  v.  IleweUon,  1  Drew.  307  ;  1  W.  R.  100. 

Trust  estate  had  descended  on  an  infant  on 
whom  a  petition  for  a  vesting  order  had  been 
iserved.  He  did  not  appear,  and  no  guardian 
had  been  appointed.  The  court  made  a  vesting 
oixler  on  the  petition  being  amended  by  striking 
out  the  note  of  intended  service.  Tweedy^  In  re, 
9  W.  R.  398. 

A  petition  having  been  presented  by  A.,  an 
annuitant,  seeking  for  payment  of  the  arrears  of 
her  annuity  out  of  the  corpus  of  a  fund  which 
had  been  set  apart  to  answer  the  annuity,  and  an 
order  having  been  made  on  the  petition,  but  not 
passed  and  entered,  the  petition  was,  by  consent 
of  all  parties,  allowed  to  be  amended  by  stating 
further  facts,  and  seeking  similar  relief  as  to 
another  annuity  similarly  situated,  and  which 
was  also  in  an  ear.  IJislop  v.  Wykeham,  3 
W.  R.  286. 


Where  a  petition  was  answered,  and  brought 
on,  and  stood  over,  with  liberty  to  amend  by 
adding  co-petitioners,  one  of  the  persons  to  be 
added  was  found  to  be  dead,  and  the  name  of 
his  administrator,  under  letters  dated  subsequently 
to  the  date  of  the  Lord  Chancellor's  fiat,  was 
inserted  in  the  petition,  and  it  was  presented  as 
a  new  petition  : — Held,  that  a  new  petition  was 
not  necessary.  Maude  v.  Maud^,  6  De  G.  &  8m. 
418;  16  Jur.  932. 

A  petition  may  by  leave  be  amended  after 
order.  BunnetVs  Settlement,  In  re,  1  Jur.  (N.8.) 
921. 

Petition  ordered  to  be  amended  so  as  to  state 
facts  as  foundation  for  order.  Humphry" 9 
Estate,  In  re,  1  Jur.  (N.S.)  921. 

The  amendment  of  a  petition,  by  adding  the 
name  of  a  next  friend,  does  not  render  it  neces- 
sary  that  the  petition  should  be  reanswered. 
Mt'dvw,  I/i  re,  33  L.  J.,  Ch.  742  ;  10  L.  T.  185  ; 
12  W.  R.  595. 

Where  the  petition  was  defective  in  not 
shewing  a  clear  title,  the  court,  though  leave 
was  given  to  amend,  made  an  order  that  the 
costs  of  the  day's  attendance  should  not  be 
allowed.    Proctor,  In  re,  16  Jur.  233. 

Where,  after  a  petition  to  wind  up  a  company 
had  been  opened,  and  the  evidence  gone  into, 
counsel  for  the  respondent  raised  the  point  that 
the  petition  was  demurrable,  the  court  gave 
leave  to  amend  the  petition  on  the  ground  that 
it  is  the  duty  of  the  respondent  to  be  prompt 
with  a  demurrer,  and  that  he  should  have  insisted 
upon  the  court  giving  a  decision  upon  the 
demurrer  before  the  evidence  was  gone  into. 
White  Star  Consolidated  Gold  Jdining  Co.,  In  re, 
48  L.  T.  815. 

Opening— Two  Petitions.] — ^Where  two  peti- 
tions are  presented  in  the  same  matter,  the  first 
presented  is  entitled  to  be  first  opened.  MaUorie, 
In  re,  1  H.  &  Tw.  435. 

Where  there  are  two  petitions  appealing  froni 
an  order,  one  to  the  effect  that  no  relief  ou^t 
to  have  been  granted,  and  the  other  that  a 
greater  measure  of  relief  ought  to  have  been 
granted,  it  is  more  convenient  that  the  petition 
asking  the  relief  should  be  opened  first.    Keate 

V.  Pink,  3  Macn.  &  G.  476 ;  21  L.  J.,  Ch.  574  ; 
16  Jur.  69. 

Branch   of  Court.] — The  Consolidated  Order 

VI.  r.  6,  does  not  apply  to  a  charity  matter  so  as 
to  render  it  necessary,  when  a  petition  has  been 
presented  in  one  branch  of  the  court,  that  all 
{subsequent  petitions  in  respect  of  the  same 
charity  should  be  presented  in  the  same  branch 
of  the  court.  Watts,  In  re,  8  Jur.  (N.8.)  204  ; 
10  W.  R.  365. 

The  rule  which  requires  applications  to  bo 
made  in  the  same  branch  of  the  court : — Held, 
not  to  apply  to  applications  for  the  payment  of 
dividends  upon  sums  paid  into  court  in  the 
matter  of  a  private  act  of  parliament.  Bilston 
Curacy,  In  re,  10  W.  R.  516.  S.  P.,  Hayter,  Rt 
parte,  10  W.  R.  557. 

Under  the  chancery  procedure  amendment 
act,  one  vice-chancellor  ubr  jurisdiction  to  hear 
a  petition  for  another  vice-chancellor.  Hollaway 
V.  Phillips,  22  L.  J.,  Ch.  1091  ;  17  Jur.  876. 

Where  a  petition  is  presented  in  two  matters 
which  have  been  dealt  with  by  different  branches 
of  the  court,  it  is  proper,  in  the  absence  of  special 
circumstances,  that  the  petition  should  be  pre- 
sented in  that  branch  of  the  court  where  the 
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prior  order  in  date  has  been  made  ;  and  leave 
•should  be  obtained  in  the  usual  way  for  the 
transfer  into  that  court  of  the  matter  in  which 
the  subsequent  order  has  been  made.  BrotDse^ 
In,  re,  12  Jur.  (N.8.)  153  ;  14  W.  R.  298. 

JnriidietioiL—Conrt  of  Appeal.] — The  court 
of  appeal  has  no  jurisdiction  to  hear  an  original 
petition.  Dunraren  and  Aberdare  Coal  and 
Iron  Co,,  In  re,  33  L.  T.  371 ;  24  W.  R.  37. 

Abatement.] — Interim  order  on  petition  in  an 
Abated  suit  in  the  nature  of  an  injunction  for  a 
limited  time,  to  protect  property  in  question  in 
that  suit,  but  administered  in  a  suit  before 
another  branch  of  the  court,  giving  the  petitioner 
an  opportunity  of  applying  in  such  other  branch 
of  the  court,  he  undertaking  to  revive  or  other- 
wise make  himself  a  party  to  the  abated  suit. 
Fixlier  V.  FUher,  4  Hare,  196;  14  L.  J.,  Ch.  264  ; 
D  Jur.  200. 

On  a  petition  under  the  lands  clauses  act  to 
sanction  an  investment  in  land,  an  order  was 
made  approving  the  investment,  and  directing  a 
reference  as  to  title.  Before  the  order  was  fully 
worked  out  the  petitioner  died.  On  the  applica- 
tion of  his  executors,  it  was  ordered  that  the 
proceedings  should  be  revived  for  their  benefit. 
Toul,  In  re,  42  L.  J.,  Ch.  900. 

See  supra,  Pabties  (Change  of). 

Order  on.] — The  court  makes  no  declaration  of 
right  upon  a  petition,  but  prefaces  the  order 
with  a  statement  of  opinion.  Sltanhaw  v. 
Gibbs,  1  Kay,  333 ;  23  L.  J.,  Ch.  451  ;  18  Jur. 
330  ;  2  Eq.  R.  314. 

When  nsauthoriied.] — A  petition  was  pre- 
sented in  the  names  of  A.  and  B.,  but  without 
the  authority  of  A. : — Held,  that,  having  regard 
to  the  rights  of  the  respondents,  the  petition 
could  not  be  ordered  to  be  taken  off  the  file  on 
the  application  of  A.  Tarbtick  v.  Tarbuchy  6 
Beav.  134. 

Biimissal  of— Order  not  paiied  and  entered.] 
— When  minutes  of  an  order  for  winding  up  a 
company  had  been  delivered  out,  but  the  oixler 
had  not  been  passed  and  entered,  the  court  by 
consent  dismissed  the  petition.  Crown  Bank, 
In  re,  59  L.  J.,  Ch.  739  ;  44  Ch.  D.  634 ;  62  L.  T. 
823. 

Filing  Copy.] — A  petitioner  having  refused  to 
deliver  the  original  petition,  for  the  purpose  of 
being  filed  with  the  clerk  of  the  reports,  prior  to 
the  order  made  upon  its  being  passed,  leave  was 
given  to  the  respondents  to  file  in  its  stead 
the  copy  of  the  petition  with  which  they  had 
been  served.  Andrew*  v.  Walton,  1  MyL  &  C. 
360. 

A  petition,  presented  at  the  rolls,  was  after- 
wards heard  by  the  Lord  Chancellor,  who  made 
an  order  upon  it,  but  before  the  order  was 
passed  the  original  petition  was  lost.  The  Lord 
Chancellor  allowed  a  copy  of  it,  certified  by  the 
ander-secretary  at  the  roUs  to  be  a  true  copy, 
to  be  filed*  in  pursuance  of  the  27th  of  the  new 
orders  of  December,  1833,  instead  of  the  original 
petition.  Sanderson  v.  Walker,  1  MyL  &  C. 
3o9. 

Where  original  petition  has  been  lost,  the 
copy  left  with  the  court  may  be  filed  in  its 
place.  Smith  v.  Hardwood,  1  Sm.  &  G.  137  ;  1 
W.  R.  111. 


A  petitioner  having  refused  to  file  the  original 
petition,  it  was  oixlcrcil  that  the  respondent  be  at 
liberty  to  file  a  copy,  and  that  the  petitioner  do 
pay  the  respondent*  his  costs  of  the  application. 
Devonshire,  In  re^  32  Beav.  241. 

Petitioners  neglected  to  file  the  petition  and 
had  lost  it.  On  the  application  of  the  respon- 
dents, liberty  was  given  to  file  a  copy,  and  the 
petitioners  were  ordered  to  pay  the  casts  of  the 
application.  Anglo- Greek  Steam,  Sfo,  Co,,  In  re, 
35  Beav.  419. 

Costs.] — A  petition  which  the  court  has  no 
jurisdiction  to  entertain  may  be  dismissed  with 
costs,  semble.     Isaac,  In  re,  4  Myl.  &  C.  11. 

Two  Fetitioni.] — When  two  petitions  are 


presented  on  the  same  day  in  the  same  matter, 
the  court  will  order  the  costs  of  the  more  perfect 
petition  only  to  be  paid  out  of  the  fund,  notwith- 
standing that  the  less  perfect  petition  was  pre- 
sented first.  Pring's  Trust,  In  re,  42  L.  J.,  Ch. 
473  ;  28  L.  T.  467. 

Where  two  petitions  with  the  same  object  are 
bonft  fide  prepared  by  different  parties,  the  costs 
of  both  will  be  allowed ;  but  where  solicitor 
were  aware  that  a  petition  had  been  presented, 
and  nevertheless  persisted  in  presenting  another 
for  the  same  object,  no  costs  were  allowed  on  the 
second  petition.  Chaplin^  In  re,  33  L.  J.,  Ch. 
183 ;  9  L.  T.  677  ;  3  K.  R.  289. 

Tender  for — ^Respondent  not  Intereeted.] 


— ^When  a  petitioner  does  not,  on  serving  the 
petition  upon  a  respondent  who  has  no  interest 
in  the  matter,  tender  him  a  sum  sufficient  to 
enable  him  to  consult  a  solicitor  as  to  the  peti- 
tion, the  petitioner  must  pay  the  costs  of  his 
appearing.  Wood  v.  Boucher,  40  L.  J.,  Ch.  112  ; 
L.  R.  6  Ch.  77  ;  23  L.  T.  723  ;  19  W.  R.  234. 

If  a  petitioner,  on  serving  a  petition  on  a 
respondent,  the  necessity  for  whose  appearance 
is  a  matter  of  doubt,  at  the  same  time  offers  him 
AOs.  in  order  to  enable  him  to  get  legal  advice, 
and  the  respondent  afterwards  appears,  the  court 
will  consider  whether  the  appearance  is  justified 
or  not,  and  if  it  finds  that  the  appearance  was 
not  justified,  will  not  order  the  petitioner  to  pay 
such  respondent's  costs  of  appearnnce.  Other- 
wise the  respondent  must  have  his  costs  of 
appearance.    Duggan,  In  re,  L.  R.  8  Eq.  697. 

Party  Served  and  Appearing.] — A  party 

who  is  served  with  a  petition,  but  who  has  no 
interest  in  the  onler  to  be  made  upon  it,  is  not 
entitled  to  the  costs  of  appearing  on  the  hearing 
of  that  petition.  Garey  v.  Whittinghaw,  Turn.  k. 
R.  405.  But  see  note,  id,  407.  S,  C,  2  L.  J. 
(0.8.)  Ch.  16. 

A  party  who  bad  been  served  with  a  petition, 
and  had  appeared  upon  it,  was  held  entitled  to 
the  costs  of  his  appearance,  although  nothing 
was  prayed  against  him,  and  he  had  no  interest 
in  the  result  of  the  petition.  Lodge  v.  Robins, 
9  L.  J.,  Ch.  331  ;  4  Jur.  478. 

A  party  served  with  a  petition  held  notrto  lose 
the  costs  of  his  appearance  merely  because  his 
counsel  at  the  hearing  had  raised  an  unsuccera- 
ful  opposition.  Stevens,  £x  parte,  2  Ph.  772  ;  13 
Jur.  2. 

Where  an  unneccspary  party  had  been  served 
with  a  petition  solely  in  consequence  of  a  claim 
set  up  by  him,  he  was  left  to  bear  his  own  costs. 
Shrewsbury  School,  In  re,  1  Macn.  6:  G.  85  ;  13 
Jur.  201. 

Where  a  party  is  served  with  a  petition  or 
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notice  of  motion,  he  is  not  bound  to  take  upon 
himself  the  responsibility  of  deciding  whether 
bis  interest  in  the  matter  is  such  as  to  render  it 
unnecessary  for  him  to  appear,  and  he  will  not 
be  deprived  of  the  costs  of  his  appearance  on  the 
ground  that  he  is  not  interested  in  the  matter. 
Bamford  v.  Watts,  2  Beav.  201. 

A  defendant  who  has  been  served  with  a 
petition,  though  he  has  no  interest  in  the  subject- 
matter  of  it,  is  entitled  to  the  costs  of  appear- 
ance.   Maris  V.  Marlu,  18  L.  J.,  Ch.  171. 

A  party  served  with  a  petition  appeared  merely 
to  ask  for  his  costs : — Held,  not  a  sufficient  reason 
to  deprive  him  of  them.  Bruce  v.  Kinloch,  11 
Beav.  432. 

A  solicitor  was  concerned  in  a  cause  for  two 
parties,  and  a  petition  was  served  on  him  which 
affected  one  only,  but  without  any  intimation  in 
respect  of  which  of  these  parties  he  was  served. 
He  appeared  on  the  hearing  for  both  : — Held, 
that  the  party  having  no  interest  in  the  matter 
was  entitled  to  his  costs.  Kilminster  v.  Noel,  12 
Beav.  246  ;  19  L.  J.,  Ch.  25. 

A  respondent  unnecessarily  served  is  not,  as  a 
matter  of  course,  entitled  to  his  costs  of  appear- 
ing.    Birch,  In  re,  2  Kay  &  J.  369. 

The  court  disapproves  of  the  appearance  of 
parties  on  the  hearing  of  a  petition,  though 
served,  where  their  appearance  is  unnecessary, 
and  their  costs  will  be  disallowed.  Day  v.  Croft, 
19  Beav.  618. 

Where  a  person  has  been  properly  served  with 
a  petition,  he  iias  a  right  to  have  his  costs  of 
appearance.  Bumell,  In  re,  10  Jur.  (N.s.)  289  ; 
lOL.  T.  127;  12  W.  11.  668. 

Where,  upon  a  petition  being  presented,  parties 
liaving  no  sufficient  interest  in  the  subject-matter 
to  make  their  appearance  necessary  are  served 
and  appear,  they  are  entitled  to  their  coasts. 
Clarke  v.  Simpsan,  17  L.  T.  659. 


XVI.  MOTIONS  AND  RULES. 
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a.  Is  WHAT  Cases. 

lUspoiing  of  whole  Bubjeot  of  Action.] — The 
defendant  was  in  the  employment  of  the 
plaintiffs,  the  executors  of  P.,  who  were  carry- 
ing out  certain  contracts  with  a  railway  company 
on  behalf  of  P.'s  estate,  for  some  time  previous 
to  1896.  While  in  their  employment  he  measured 
up  and  entered  the  work  done  by  the  plaintiffs 
for  the  railway  company.  During  a  part  of  the 
time  he' also  acted  in  some  capacity  on  behalf  of 
the  railway  company,  and  received  a  part  of  his 
ftalary  from  them.  In  April,  1895,  the  defen- 
dant of  his  own  accord  left  the  plaintiffs* 
service,  and  took  with  him  the  books  or  docu- 
ments in  which  he  had  entered  the  said 
measurements.  The  plaintiffs  brought  this 
action  for  the  recovery  of  the  documents,  and 
now  moved  for  an  interlocutory  order  for  their 
delivery : — Held,  on  the  evidence,  that  the 
uapers  had  never  been  in  the  defendant's  po» 


session  in  any  capacity  but  that  of  clerk  to  the 
plaintiffs  ;  that  his  taking  them  away  was  wholly 
improper,  and  that  he  ought  to  be  ordei-ed  to 
give  them  up  in  four  days,  notwithstanding  that 
their  recovery  was  the  sole  object  of  the  action. 
WhitwJiam  v.  Moss,  73  L.  T.  67. 

Court  will  not,  upon  motion,  make  an  order 
which  will  decide  the  merits  of  the  cause.  Like' 
V.  Beresford,  3  Bro.  C.  C.  366. 

An  order  embracing  the  whole  subject  of  the 
suit  cannot  be  made  on  motion  without  express 
consent.  Notice  to  the  other  parties  is  not  suffi- 
cient if  they  do  not  attend.    lb. 

It  is  very  common  in  equity  to  decide  a  ques- 
tion on  motion,  where  all  the  facts  appear  upon 
the  bill  and  answer,  and  there  is  nothing  to 
dispute  but  the  law  of  the  court.  Rerel  v. 
Ilussey,  2  Ball  &  B.  286  ;  12  R.  R.  87. 

A  testator  devised  and  bequeathed  certain 
copyhold  and  leasehold  estates  to  trustees,  upon 
trust  to  pay  the  rents  and  profits  to  M.  A.,  for 
her  life,  to  her  separate  use,  and  without  power 
of  anticipation,  and  a  testatrix  gave  certain 
freehold  estates  to  trustees  in  trust  for  the  same 
M.  A.,  for  her  Ufe,  to  her  separate  use,  and 
without  power  of  anticipation.  M.  A.  was  a 
feme  sole  at  the  date  of  the  testator's  will,  and 
of  his  death.  She  was  also  a  feme  sole  at  the 
date  of  the  testatrix's  will,  but  she  was  married 
at  the  death  of  the  testatrix.  M.  A.  joined  with 
her  husband  in  granting  annuities  to  theplaintiff^ 
charged  upon  the  estates  bequeathed  by  the  testa- 
tor, and  the  estates  devised  by  the  testatrix.  On 
the  insolvency  of  the  husband,  a  bill  was  filed 
by  the  pin  in  tiff  to  have  the  annuities  paid  out 
of  the  estates ;  and  upon  motion  for  an  injunc- 
tion and  receiver,  the  court  granted  the  motion 
as  to  the  estates  devised  by  the  testator,  but  not  as 
to  those  devised  by  the  testatrix,  on  the  ground 
that  the  rents  of  the  former  estates  ought  to  be 
secured  till  the  question  in  the  cause  could  be 
determined,  which  could  not  be  decided  on  an 
interlocutory  motion.  Titllett  v.  Amutrangy 
1  Keen,  428  ;  6  L.  J.,  Ch.  303. 

Snbiequent  Orden.] — Where  papers  upon 
which  a  lien  is  claimed  had  been  delivered  up^ 
pursuant  to  an  order  upon  petition  at  the  rolls, 
pending  an  appeal  upon  which  that  order  wa» 
ultimately  reve^-sed : — Held,  that  restitution  of 
the  papers  should  be  ordered  upon  motion  and 
affidavit.  Such  a  motion  is  independent,  and  ia 
not  open  to  any  objection,  upon  the  ground  that 
an  order  upon  petition  cannot  be  varied  by 
motion.    Richard*  v.  Platel,  11  L.  J.,  Ch.  409. 

Under  the  charity  petition  act,  where  one 
order  has  been  obtained  on  petition,  a  subse- 
quent order  may  be  obtained  on  motion. 
Chipping  Sodbury  Sclwol,  In  re,  6  Sim.  410. 

After   an    order    upon    petition    under    the    ' 
friendly    society   acts,    the   subsequent   onlers    ( 
may  be  obtained  on  motion.     Friendly  Socitty^ 
Expaiie,  10  Ves.  287. 

Where  an  order  made  in  bankruptcy  resei*vcs 
further  directions  and  costs,  a  subsequent  appli- 
cation to  the  court  as  to  the  costs  merely  may  be 
entertained  by  motion,  but  if  it  is  by  way  of 
further  directions  it  must  be  by  petition.  The 
solicitor  for  the  respondents  ought  to  have  notice 
of  such  an  application,  as  well  as  the  respon- 
dents themselves.  SliadboU,  Ex  parte,  For,  Im 
re,  2  Deac.  &  C.  286  ;  1  L.  J.,  Bk.  82. 

A  motion  cannot  be  made  upon  a  decretal 
order  till  it  is  passed  with  the  registrar.  Su*ifh 
V.  Reynolds,  Mos.  69. 


CUl 


PBACTICE— Mottorw  and  Rules. 


662 


The  court  will  not  determine  matters  in  a 
summary  way  upon  motion  that  have  been 
reserved  between  parties  till  after  the  master 
has  made  his  report.     Cooke  v.  Oujyn^  3  Atk.  689. 

Wrong  Partiet.] — ^Where  wrong  party  sued,  it 
must  be  shewn  by  plea  and  not  by  motion. 
Harriton  v.  Mauley  Gary,  61. 

Batting  aside  Order.] — ^An  order  made  upon 
petition  may  be  set  aside  on  motion,  when  the 
objection  is  grounded  upon  the  want  of  juris- 
iliction  and  not  upon  error  in  the  substance  of 
the  order  itself.  Davenby  HoJipUal,  In  re,  1 
MyL  &  C.  279  ;  6  L.  J.,  Ch.  212. 

For  Attaohmeni  of  the  Person.]  —  See 
Attachment. 

To  Dismiss  for  want  of  Prosecution.  ]—&«? 
ante,  col.  226. 

For  Judgment  in  BeHiralt  of  Pleading.] — See 
post,  cols.  863  et  scq. 

For  Judgment  on  Admissions  in  Pleadings.] 
— See  ante,  cols.  916  et  seq. 

h.  Notice  of. 
1.  When  Neoeesary. 

Notice  must  be  given  for  time  to  answer 
affidavits,  unless  the  motion  is  made  when  the 
petition  is  called  on.  JBinnef  Ex  partem  3 
bene.  &  C.  189. 

Every  motion  for  an  order  which  may  have 
the  effect  of  delaying  the  cause  must  be  made 
on  notice.    Brien  v.  Brien,  1  Hog,  389. 

Notice  must  be  given  to  the  other  side  of  the 
application  to  discharge  an  order.  Lowe,  Ex 
paHe^  Aaron^  In,  re,  1  Beac.  &  C.  43. 

Notice  must  be  given  of  a  motion  made  to 
the  court  of  appeal,  under  the  Judicature  Act, 
Order  XL.  r.  4,  to  set  aside  the  judgment  entered 
at  the  trial  before  a  jury  and  enter  judgment. 
Jonet  V.  Bade,  36  L.  T.  415. 

Orders  Ex  parte  or  Of  oonrse.] — See  supra, 
Judgments  and  Oudebs,  ante,  col.  584. 


2.  Form  and  Contents. 

Partienlars.] — ^A  notice  of  motion  for  leave  to 
file  a  supplemental  answer,  stating  that  "  certain 
facts,"  without  specifying  them,  are  intended  to 
be  introduced,  is  irregular.  Haslar  v.  Holds, 
2  Beav.  236  ;  3  Jur.  996. 

A  notice  of  motion  should  fully  state  the 
matter  of  the  application,  so  that  if  the  court 
should  say  *'  be  it  so,"  the  office  may  be  enabled, 
by  following  the  notice,  to  frame  the  order. 
Where  the  notice  of  motion  was  for  leave  "to 
amend  the  bill  in  the  several  particulars  specified 
in  an  affidavit,"  the  court  refused  to  make  any 
order.     Curreen  v.  WaUh,  1  Ir.  Eq.  R.  200. 

Amendments  moved  ought  properly  to  be 
stated.  Carnatic  {Naholi)  v.  xkut  India  Co,, 
1  Ves.  J.  388. 

Upon  an  application  to  file  a  supplemental 
answer,  the  defendant  should  state,  on  nis  notice 
of  motion,  the  facts  intended  to  be  introduced 
therein.    Smith  v.  Hartley,  5  Beav.  432. 

See  Pleading  (Amendment). 

Notice  of  motion  to  make  a  consent  a  rule  of 


court,  should  set  forth  the  substance  of  the 
consent.    Smith  v.  Martin,  4  Ir.  £q.  R.  168. 

A  party  quarrelling  with  the  report  of  bad 
title,  should  move  to  set  aside,  not  to  send  it 
back  to  the  officer  to  be  reviewed,  and  the  notice 
of  motion  ought  to  state  the  g^unds  upon  which 
the  part}'  seeks  to  set  aside  the  report.  Vincent 
V.  Thtoaites,  4  Ir.  Eq.  R.  689. 

A  notice  of  motion  to  have  a  receiver's  account 
sent  back  to  be  reveiwed,  must  specify  the  items 
objected  to :  it  is  not  sufficient  to  refer  for  theuk 
to  the  affidavit  used  upon  the  motion.  A  motion 
to  vacate  the  recognizance  at  the  same  time  that 
the  receiver  applies  to  be  discharged  is  premature. 
BArcy  v.  Sherry,  2  Ir.  Eq.  R.  411. 

Where  Xotion  to  be  made.] — A  notice  that 
the  court  will  be  moved  at  the  royal  courts  of 
justice  is  sufficient,  though  the  judge  be  sitting 
in  chambers.  Petty  v.  Baniel,  56  L.  J.,  Oh.  192; 
34  Oh.  D.  172  ;  55  L.  T.  745  ;  86  W.  B,  151. 

Two  Xattars.l — ^Application  that  documents 
may  be  produced,  kc,,  and  that  publication  may 
be  enlarged,  till,  ko.,  being  matters  not  only 
not  inconsistent  but  connected  with  and 
depending  on  each  other,  may  be  made  by 
one  motion.  Firkins  v.  Lowe,  13  Price,  193  -, 
M'Clel.  73. 

Affidavits.] — Where  affidavits  are  intended  to 
be  read  in  support  of  a  motion  made  on  notice, 
the  general  rule  of  the  court  requires  that  notice 
that  such  affidavits  are  filed  and  are  intended 
to  be  read,  be  given  in  the  notice  of  motion ; 
and  unless  this  be  done  the  affidavit  cannot 
be  read.  The  rule  does  not  apply  to  affidavits 
of  service  of  notice  of  motion.  Bock  v.  Unett^ 
Younge,  268. 

See  Attachment. 

Motion  by  a  plaintiff  for  the  postponement 
of  the  cross-examination  of  his  witnesses  by  the 
defendant  until  after  the  defendant  had  filed 
the  last  of  the  affidavits  refused,  on  the  ground 
that  the  notice  of  motion  wrongly  recited  that 
the  time  allowed  to  the  defendant  for  filing  his- 
affidavits  had  been  enlarged.  Morey  v.  Vanden^ 
bei-gh,  14  L.  T.  542. 

The  court  has  discretionary  power  to  permit 
the  defendant  to  cross-examine  the  plaintifTs 
witnesses  before  filing  his  own  affidavits.    lb, 

A  notice  of  motion  and  affidavit  in  support 
professed,  in  its  title,  to  give  the  names  of  alf 
the  parties,  but  omitted  one.  The  court  would 
not  proceed,  but  gave  leave  to  amend  and  re-swear.. 
Barie  v.  Barrett,  7  Beav.  171. 

Title.] — ^A  motion  for  leave  to  file  a  supple- 
mental bill  was  entitled  in  the  suit  which  it  was 
proposed  to  institute: — Held,  that  the  court 
could  neither  hear  the  motion  nor  allow  the. 
title  to  be  amended.  Morrall  v,  Pritohard,  11 
Jur.  (N.S.)  969  ;  13  L.  T.  425 ;  14  W.  R.  172. 

Seryiee  before  Appearance— Leave  of  Court.] 

— Service  of  a  notice  of  motion  upon  a  defendant 
before  he  has  appeared  to  the  bill  is  irregular, 
unless  the  leave  of  the  court  has  been  previously 
obtained.  HUl  v.  Bimell,  2  Myl.  &  0.  641 ;  S 
Sim.  632  ;  7  L.  J.,  Ch.  82  ;  2  Jur.  45. 

Where  a  motion  is  made  with  the  leave  of  the 
court,  if  the  notice  does  not  mention  that  it  will 
be  so  made,  the  defendant  may  disregard  it.    lb, 

A  defendant  who  has  not  appeared  to  the  billj. 
and  whose  time  for  appearance  has  not  expired, 
may  safely  disregard  a  notice  of  motion  in  which 


C68 


'PRACTICE— Motions  and  Bules. 


664 


it  is  not  stated  that  the  notice  is  served  by  leave 
of  the  court.  Mitggridge  v.  Tlwm^t,  2  Coop. 
C.  C.  166.    And  see  eaten  there  collected. 

A  plaintiff  cannot  before  appearance  serve  a 
notice  of  motion  on  defendant,  without  first 
•obtaining  the  special  leave  of  the  court ;  and 
the  notice  of  motion  should  state  that  such  leave 
has  been  given.  JaeJdin  v.  WUJtins^  6  Beav.  607 ; 
13  L.  J.,  Ch.  32. 

Leave  to  serve  notice  of  motion  upon  defendants 
T^efore  their  appearance  in  the  cause  does  not 
include  also  leave  to  give  short  notice  of  the 
motion ;  and  if  other  than  the  regular  period 
■of  notice  be  given  leave  for  that  purpose  must 
be  obtained,  and  will  not  be  implied  from  the 
<iistance  of  the  place  of  service.  HaH  v.  Tulkj 
•6  Hare,  6H  ;  18  L.  J.,  Ch.  162.  See  Newton  v. 
C  Jutrlton,  10  Hare  (App.)  xxvii. ;  1  W.  R.  257,  266. 

Short  Notiee — Leave  of  Court.]— Where  a 
party  applies  for  special  leave  to  serve  short 
-notice  of  motion  he  must  distinctly  state  to  the 
<»x)urt  that  the  notice  applied  for  is  short ;  and 
the  same  fact  must  distinctly  appear  on  the  face 
of  the  notiee  served  on  the  other  party.  But  in 
A  case  where  shori  notice  of  a  motion  had  been 
iiTcgularly  applied  for  and  served,  but  the  party 
served  had  not  been  injured  by  the  irregularity, 
the  court  exercised  its  discretion  under  Ord.  LIX. 
r.  1,  and  disregarded  the  irregularity  and  heard 
the  motion  on  the  merits.  Batoson  v.  Bee^on^ 
52  L.  J.,  Ch.  663  ;  22  Ch.  D.  504  ;  48  L.  T.  407  ; 
SI  W.  R.  537— C.  A. 

A  party  having  leave  from  the  court  to  move 
on  short  notice  should  state  in  the  notice  that 
he  moves  on  short  notice  by  leave  of  the  court. 
IlarrU  v.  Lewis ^  8  Jur.  1063. 

Leave  given  to  serve  notice  of  motion  before 
■ap()earance  does  not  also  include  leave  to  serve 
dhort  notice  ;  and  if  that  be  required,  it  must  be 
expressly  given ;  but  where  short  notice  has 
been  given  without  leave  of  the  court  to  that 
•effect,  it  is  not  of  course  to  order  the  party 
moving  to  pay  the  costs,  unless  any  costs  have 
•been  specially  occasioned  to  the  other  parties 
liy  the  irregularity.  Newton  v.  Chorlton,  10 
Hare  (App.)  xxviL ;  1  W.  R.  257,  206.  See 
J£/irt  V.  Tvlk^  supra. 

Where  special  leave  is  obtained  to  serve  short 
notice  of  motion  with  a  copy  of  the  bill  it  must 
be  so  stated  in  the  notice,  otherwise  the  motion 
will  be  refused.  CJuimbvrs  v.  Tovnbee.  10  L.  T. 
860  ;  12  W.  R.  1100. 


In   Vacation.] — Leave   to   serve   short 


notice  of  motion  cannot  be  given  by  the  chief 
clerk  in  vacation  any  more  than  during  the 
•sittings.     Conacher  v.  CoHuclier^  29  W.  R.  230. 

When  given.]— Plaintiff  cannot  move  to 


amend  his  bill  on  an  affidavit  of  equitable  fact* 
without  notice  to  defendant ;  but  if  circumstences 
•of  case  require  it,  and  it  is  late  in  the  term,  court 
wiU  oi-der  defendant  to  accept  short  notice  of 
motion.    Harrison  v.  Belmont^  1  Price,  117. 

Short  notice  of  motion  to  take  bill  pro  con- 
:fesso  allowed,  notwithstanding  Consolidated 
Ord.  XXII.  r.  3.  Wedderburjw  v.  Ttiomas,  10 
Jur.  (N.S.)  92. 

Short  notice  of  motion  to  take  the  bill  pro 
confesso  allowed,  notwithstanding  Consolidated 
Ord.  XXII.  r.  3.    Newton  v.  Carr,  6  N.  R.  347. 

Time  for  giving— For  what  Day.]— Where  an 
•order  in  cbambeiis  was  made  on  the  14th,  and 


notice  of  motion  was  given  on  the  19th  for  the 
"21st,  or  such  other  day  as  counsel  can  be  heai-d" 
(this  not  allowing  two  clear  days  after  notice)  : 
— Held,  that  the  motion  could  be  properly  made 
on  the  22nd,  which  was  the  eighth  and  last  day 
for  the  motion  under  Ord.  LIII.  r.  4.  Forrest  v. 
Bavies,  26  W.  R.  534. 

On  the  20th  of  December,  1875,  the  plaintiff 
served  on  the  defendants  a  notice  thac  the  court 
would  be  moved  on  the  22nd,  or  as  soon  after  as 
counsel  could  be  heard,  to  reinstate  for  argument 
a  demurrer  in  which  judgment  had  been  given 
for  the  defendants  in  the  absence  of  the  plaintiffis. 
On  the  11th  and  12th  of  January,  1876,  the 
defendants  appeared  in  court  by  their  counsel 
to  oppose  the  motion,  but  no  one  appeared  for 
the  plaintiffs : — Held,  that  the  notice  was  bad 
on  two  grounds  :  first,  because  under  Ord.  LXl. 
r.  1,  the  Michaelmas  sittings  terminate  on  the 
21st  of  December;  and  second,  because  there 
were  not  two  clear  days  between  the  20th  and 
22nd,  as  required  by  Ord.  LIII.  r.  4 ;  that  the 
defendants  therefore  were  not  bound  to  appear, 
and  were  not  entitled  to  their  costs  of  doing  so. 
Bauhiey  v.  Skuttleu>orthj  45  L.  J.,  Ex.  177 ;  1 
Ex.  D.  53  ;  34  L.  T.  857  ;  24  W.  R.  321. 

When  a  notice  of  a  motion  is  personally  served 
on  a  party  out  of  court,  it  should  be  of  a  motion 
to  be  made  on  a  particular  day,  and  not  on 
"the  first  opportunity."  Creed  v.  Creed^  2 
Ir.  Eq.  R.  32. 

A  notice  of  motion  was  given  for  a  day  not  in 
the  sittings  of  the  court : — Hd.d,  that  the  notice 
was  good.  Bauhney  v.  Shtittleworth  (1  Ex.  D.  63), 
overiTiied  on  this  point.  Ondton,  In  re.  Handing 
V.  Elliott,  56  L.  J.,  Ch.  312 ;  34  Ch.  D.  22 ;  55 
L.  T.  464  ;  35  W.  R.  49—0.  A. 

When  a  matter  is  sent  to  the  official  referee 
for  inquiry  and  report,  and  upon  the  report 
being  made  one  party  applies  that  the  action 
be  dismissed,  a  two  days'  notice  of  motion  under 
Ord.  XL.  r.  7,  is  sufficient.  Larkin  v.  Lloyd,  64 
L.  T.  507. 

Notice  of  motion  may  be  given  for  any  day 
in  term,  though  it  is  not  the  course  of  the  conit 
to  hear  opposed  special  motions  except  on  the 
days  appointed  for  that  purpose.  Cluxfers  v. 
Baker,  5  De  G.  M.  &  G.  482  :  2  Eq.  Rep.*  748  :  2 
W.  R.  546. 

Where  notice  of  motion  is  given  for  the  2nd 
November,  or  so  soon  after  as  counsel  can  be 
heard,  and  the  motion  is  made  on  the  4th 
November,  which  day  by  an  error  in  the  printed 
list,  was  not  appointed  for  motions,  the  case  will 
not  be  postponed  on  the  ground  that  the  parties 
served  are  not  prepared.  Electric  Telegraph  Ch, 
of  Ireland,  In  re,  Budd.  Ex  parte,  5  t*.  T.  249 ; 
10  W.  R.  4. 

Notice  of  motion  on  Saturday  must  be  given 
for  Tuesday,  not  Monday.  Maxwell  v.  PfiUUpM. 
6  Ves.  146. 

A  party  ordered  to  take  a  step  within  a  fixed 
time,  or  that  the  bill  should  be  dismissed,  if 
desirous  of  an  extension  of  the  time,  must  give 
notice  of  motion,  so  as  to  enable  him  to  biing 
it  on  before  the  expiration  of  the  time  tixed. 
Huntingtower  (^Lord)  v.  Sherhom,  5  Beav.  380. 

Notice  of  motion  in  a  cause  cannot  be  given 
before  service  of  a  subpoena ;  nor  is  the  defect 
cured  by  the  defendant  appearing  in  order  to 
insist  on  the  objection  of  irregularity.  Livipard 
V.  PadJieU,  2  L.  J.  (o.s.)  Ch.  30. 

If  notice  of  a  motion  to  dismiss  a  bill  for 
want  of  prosecution  is  given  for  too  early  a  day, 
the  defect  is  not  cured  by  the  motion  being 
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«u:cidentally  postponed  to  a  day  when  it  might 
have  been  regularly  made.  De  Geneve  y.  Hannam^ 
1  Boss.  &  M.  494. 


Sxteniion  of  Time.] — ^Where  notice  of 


motion  has  not  been  given  in  sufficient  time, 
owing  to  a  bon&  fide  mistake,  the  court  may,  in 
its  discretion,  allow  the  party  in  default  to  shew 
tho  reason  of  the  mistake  by  affidavit,  and  allow 
the  motion  to  be  made  on  a  later  day.  Smith 
▼.  Suutckamen  Insurance  Cu.j  32  W.  K.  184. 

Amendment  of.] — Where  proceedings  for  ex- 
punging a  trade  mark  have  been  commenced  by 
notice  of  motion,  the  subsequent  alteration  or 
amendment  of  the  notice  in  a  mere  matter  of 
detail  not  affecting  the  nature  of  the  relief 
claimed,  such  as  by  striking  out  the  name  of  a 
respondent  improperly  added,  or  by  changing 
the  date  for  the  hearing  of  the  motion,  does  not 
make  it  a  new  notice  of  motion  requiriog  to  be 
taken  to  the  writ  department  of  the  central 
office  to  be  re-marked  with  the  name  of  the 
judge  in  rotation,  under  Rules  of  Supreme  Court, 
1 883,  Ord.  V.  r.  9  (c),  or  requiring  the  leave  of 
the  court  to  use  at  the  hearing  affidavits  filed 
prior  to  the  alteration  or  amendment.  Xing  ^S'* 
Ch:*  Trade  Mark,  Li  re,  62  L.  J.,  Ch.  153 ;  [1892] 
2  Ch.  462  ;  66  L.  T.  491. 

A  notice  of  motion  having  been  given  for  a 
day  not  in  the  sittings,  the  court  amended  the 
notice  in  this  respect.  Williams  v.  De  Boinville^ 
17  Q.  B.  D.  180 ;  54  L.  T.  732  ;  34  W.  R.  702. 

A  notice  of  appeal  by  motion  from  the  order 
of  a  judge  in  chambers  to  a  divisional  court  is 
bad  if  the  day  for  which  it  is  given  falls  at  a 
time  when  no  court  could  by  any  possibility  be 
Bitting.  MavUin  v.  Riggers,  66  L.  J.,  Q.  B.  377  ; 
55  L.  T.  121 ;  34  W.  R.  '692.  BiU  see  preceding 
case,  and  Coultan,  In  re,  supra. 

On  an  application  for  an  interlocutory  injunc- 
tion, the  court,  on  being  satisfied  that  under  the 
circumstances  no  injustice  would  be  done,  gave 
leave  to  amend  by  claiming  a  receiver.  Huhhuch 
V.  Helms,  56  L.  J.,  Ch.  636 ;  66  L.  T.  232  ;  .S6 
W.  K.  674. 

On  motion  for  judgment  in  default  of  defence 
a  defence  has  been  put  in  before  the  hearing, 
hut  as  it  disclosed  no  real  grounds  of  defence, 
the  court  ordered  the  notice  of  motion  to  be 
amended  by  making  it  a  motion  for  judgment 
on  admissions  in  the  defence.  Oill  v.  Woodjin, 
63  L.  J.,  Ch.  617  ;  25  Ch.  D.  707  ;  50  L.  T.  490  ; 
82  W.  R.  393— C.  A. 


8.  Service  of. 

Penonal  Service.] — A  defendant  had  not 
appeared  to  a  bill  filed  in  1874,  but  an  appear- 
ance had  been  entered  for  him  by  the  plaintiff. 
The  defendant  was  attached  for  not  answering, 
and  remained  in  prison  until  liberated  under  the 
act : — Held,  that  personal  service  of  a  notice  of 
motion  in  the  cause  without  the  leave  of  the 
court  first  obtained  was  regular.  Sanders  v. 
M'dler,  24  W.  R.  392.  See  Rules  of  Supreme 
Court,  1883,  Ord.  LXVII.  r.  5. 

On  Defendant  who  fails  to  Appear — ^Filing.] — 
A  notice  of  motion  is  a  document  within  the 
meaning  of  Ord.  XIX.  r.  6,  that  may  be  served 
on  a  defendant  who  has  failed  to  appear  by  filing 
the  same  with  the  proper  officer.     Morton  v. 


miler,  45  L.  J.,  Ch.  013;   3  Ch.  D.  516;   24 
W.  R.  723— C.  A. 

On  whom  —  Servant — Attorney  —  Agent.  ] — 
Service  of  a  rule  upon  '*  a  female  servant  at  the 
lodgings  of  the  defendant"  is  not  good  service. 
Price  V.  Thotnas,  11  C.  B.  543. 

An  affidavit  that  the  deponent  served  "the 
defendant  with  a  true  copy  of  the  rule,  by 
delivering  and  leaving  with  one  H.,  at  the 
defendant's  residence,  situate,  &c.,  a  true  copy 
of  the  rule,  and  at  the  same  time  shewing  the 
original  thereof,  and  that  H.  promised  to  deliver 
the  copy  to  the  defendant,"  is  insufficient,  as  it 
does  not  shew  a  service  on  any  person  con- 
nected with  the  defendant's  residence.  Taylor- 
V.  WhitwoHh,  9  M.  &  W.  478  ;  1  D.  (N.8.)  GOO  ; 
11  L.  J.,  Ex.  137. 

An  affidavit  stating  that  service  of  a  rule  had 
been  made  upon  A.,  "  who  acts  as  the  attorney 
or  agent  of  the  defendant  in  this  cause,"  is. 
sufficient.  Pattrich  v.  Rickirds,  3  D.  &.  L.  573 ; 
15  L.  J.,  Q.  B.  204. 

Whei*e  a  rule  is  served  by  leaving  a  copy  with, 
a  servant,  an  inquiry  should  be  subsequently 
made  of  the  servant  whether  the  master  had 
received  the  copy.  PuTiter  v.  Seaman,  5  N.  &  M. 
679. 

At  the  defendant's  residence  there  was  a  board 
stuck  up,  with  the  wofds,  **  Messages  and  parcels, 
to  be  left  at"  a  particular  place.  A  rule  was- 
served  at  that  place,  by  leaving  it  with  a  woman, 
who  said  she  was  in  the  habit  of  receiving 
messages  and  parcels  for  the  defendant.  The 
woman  afterwards  said  she  had  given  it  to  him  : 
— Held,  sufficient  service.  Engelhart  v.  Morgan,. 
1  D.  P.  C.  422. 

Service  of  a  rule  on  an  attorney  by  leaving  it 
with  a  laundress  at  his  chambers,  who  stated  that 
she  was  authorised  to  receive  notices  and  papers- 
for  him,  is  insufficient.  Dodd  v.  Drumviond,. 
1  D.  P.  C.  381.  S.  P.,  Alanson  v.  Walker,  % 
D.  P.  C.  258. 

So  is  service  on  the  laundress's  servant.  Smith 
V.  Spirer,  2  D.  P.  C.  231. 

In  1849  a  bill  was  filed,  purporting  to  be- 
exhibited  by  a  married  woman  suing  in  respect 
of  her  separate  estate,  by  a  pei*son  named  as  her 
next  friend,  but  who,  it  afterwards  appeared, 
had  died  two  days  before  the  bill  was  filed.  A 
year  afterwards  a  new  next  friend  was,  without 
his  knowledge,  substituted  for  the  deceased.  The- 
plnintiff*s  solicitor  afterwards  became  insolvent, 
and  left  the  country.  A  notice  of  motion  to 
dismiss  the  plaintiff's  bill,  for  want  of  prosecu- 
tion, with  costs,  was  served  on  the  agent  of  the 
insolvent,  the  solicitor  for  the  plaintiff  in  t be- 
cause ;  and  thereupon  an  order  was  made,  dis- 
missing the  bill,  with  costs,  to  be  paid  by  the 
new  next  friend.  Upon  a  motion  oy  the  new 
next  friend  to  vary  the  order,  by  charging  the- 
costs  on  the  plaintiff's  solicitor,  or  to  limit  the- 
liability  of  the  new  next  friend  to  the  payment 
of  costs  whilst  he  was  on  the  record  as  such  : — 
Held,  that  the  notice  of  the  motion  to  dismiss- 
had  been  sufficiently  given  by  service  on  the 
agent  of  the  plaintiff  in  the  cause,  and  that  the 
form  of  the  order,  charging  all  the  costs  on  the- 
new  next  friend,  was  correct.  Bligh  v.  Tredgeti, 
5  De  G.  &  Sm.  74 ;  21  L.  J.,  Ch.  204 ;  16  Jur. 
1101. 

Before  a  motion  is  made  that  the  petition  of 
the  bankrupt  for  a  supersedeas  shall  be  dismissed, 
on  the  ground  of  his  being  out  of  the  jurisdic- 
tion of  the  court,  the  respondent  should  serve? 
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the  bankrupt's  agent  with  notice  of  the  motion,  I 
Slaving  previously  obtained  an  order  that  service 
•on  the  agent  shall  be  good  service.    Dralte^  Ex 
^arte,  3  Deac.  &  C.  284. 

Wife.] — Service   of   notice    of   motion, 


<where  the  defendant  had  left  his  home  and 
could  not  be  found,  and  the  wife  of  the  defen- 
•dant  had  left  his  home  and  gone  to  her  own 
relations,  directed  to  be  effected  by  being  served 
on  the  wife,  and  a  copy  thereof  left  at  the 
•defendant's  house,  and  advertisements  inserted 
in  local  newspapers.  MeUovcs  v.  Banniiter^  31 
W.  R.  238. 

Xarried  Woman.] — A  married  woman  is 


entitled  to  a  sepai-ate  notice  of  a  motion  for  a 
receiver  of  her  separate  estate.  Secus,  as  to  a 
motion  for  her  answering  separately.  Ricltard- 
tofh  V.  De  Ileldf  1  N.  B.  5. 

Sootoh  Company.] — Service  of  a  notice  of 


motion  on  a  Scotch  company  not  party  to  the 
«uit  at  its  office  in  London,  held  good.  Mac- 
^laren  v.  Stainton,  16  Beav.  279 ;  22  L.  J.,  Ch. 
274  ;  1  W.  B.  70.     See  now  Ord.  XI. 

Putting  under  Door.] — Service  of  a  notice  or 
ti  rule  by  putting  it  under  the  door  of  an 
•attorney's  office  is  not  good  service  without 
•some  evidence  that  it  has  duly  come  t^)  hand. 
(BurdHt  V.  Lewis,  7  C.  B.  (N.8.)  791. 

By  Foit.] — Where  a  copy  of  a  rule  nisi  has 
floeen  sent  in  a  letter  by  post  to  a  defendant 
resident  in  the  country,  together  with  the 
original  rule,  and  the  letter  is  received  back, 
■indorsed  "  Beceived  a  copy  of  the  within  rule," 
and  that  indorsement  is  signed  by  the  defendant, 
iit  'Will  be  deemed  a  sufficient  service.  Smith  v. 
iCampbellj  6  D.  P.  C.  728. 

Avoiding  Serviee.] — Where  regular  service  of 
•a  rule  is  endeavoured  to  be  dispensed  with,  on 
the  ground  of  absence  or  otherwise,  the  affidavit 
must  shew  what  efforts  have  been  made  to  serve 
fhe  party  before  secondary  service  will  be 
4illowed.  Mvdie  v.  Newnian^  2  D.  P.  C.  639. 
:See  Rules  of  Supreme  Court,  1883,  Ord.  LXVII. 
r.  6  ;  and  O'Donnell  v.  Kearney ,  Ir.  B.  4  Eq.  206. 

Where  a  person  keeps  out  of  the  way  to  avoid 
il)cing  served  personally  with  a  rule,  preparatory 
to  obtaining  an  attachment  against  him,  and  it 
is  clearly  made  out  to  the  satisfaction  of  the 
•court,  the  court  will  dispense  with  personal 
service.     Green  v.  Prosser,  2  D.  P.  C.  99. 

A  notice  of  motion  for  a  decree  cannot  be 
jgiven  by  substituted  service.  Lechmere  v.  Clamp j 
30  L.  J.,  Ch.  651  ;  9  W.  B.  356. 

Party  out  of  the  JuriBdiction.] — ^When  a  party 
•to  a  suit,  being  a  personal  representative  out  of 
the  jurisdiction,  has  been  served  with  a  copy  of 
the  bill,  and  it  is  desired  to  serve  him  with  a 
•notice  of  motion  for  a  receiver,  he  must  be 
personally  served,  and  reasonable  notice  given 
him.    Kavanagh  v.  Wall,  18  L.  T.  18. 

The  order  for  leave  to  serve  the  notice  out  of 
the  jurisdiction  is  to  be  drawn  up  and  served, 
and  is  to  specify  the  time  allowed  for  filing 
affidavits  in  reply.  Meek  v.  Ward,  1  W.  B.  504  ; 
10  Hare  (App.)  i.,  Iv. 

Notice  of  motion  for  decree,  under  Consoli- 
dated Ord.  XXXI 11.  r.  4,  allowed  to  be  served 
on  defendant  in  Demerara,  an  appearance  having 
been  entered  for  her  under  Consolidated  Ord. 
X.  r.  7  (4).    Jdiddletm  v,  Chichester,  1  N.  B.  256. 


A  letter  to  the  plaintiff's  solicitor  acknowledg- 
ing the  receipt  of  a  notice  of  motion  for  a  decree 
from  a  defendant  out  of  the  jurisdiction,  with- 
out  stating  that  he  consented  to  be  bound  by 
any  such  decree,  is  not  sufficient  proof  of  notice 
of  motion  under  the  order  of  the  7th  August, 
1S52,  8. 1,  No.  22.  Mendes  v.  Guedalla,  5  L.  T. 
308. 

The  leave  of  the  court  is  necessary,  in  order  to 
serve  personally  a  party  out  of  the  jurisdiction 
with  notice  of  a  motion  in  a  cause,  although 
such  party  has  been  served  out  of  the  jurisdic- 
tion, under  the  statute  4  &  6  WilL  4,  c.  82,  with 
the  subpoena  to  appear  and  answer,  and  an 
appearance  has  been  entered  for  him  in  the  suit 
under  that  statute.  Green  v.  Pledger^  3  Hare, 
165  ;  18  L.  J.,  Ch.  213  ;  8  Jnr.  801. 

If  a  party  in  a  suit  may  be  served  out  of  the 
jurisdiction,  under  the  statute  4  &  5  Will.  4,  c.  82, 
in  respect  of  any  part  of  the  subject  of  the  suit^ 
the  service  is  good  for  all  the  other  purposes  of 
the  suit.    Ih. 

Where  the  defendant  is  out  of  the  jurisdic- 
tion, and  his  solicitor  had  absconded,  service 
of  notice  of  motion  at  the  solicitor's  address 
for  service  held  sufficient,  though  the  place 
mentioned  in  such  address  was  now  untenanted. 
Newton  v.  Thomson,  16  Jur.  1008. 

An  originating  notice  of  motion  to  rectify  the 
register  of  trade  marks,  by  removing  therefrom 
the  trade  marks  of  a  foreign  company  having  no 
place  of  business  in  the  United  Kingdom,  was 
served  uix)n  the  company  in  Paris,  without  any 
leave  for  service  out  of  the  jurisdiction.  The 
company  and  the  comptroUer-general  were 
named  as  respondents  to  the  notice  of  motion : — 
Held,  that  the  company  ought  not  to  have  been 
so  named,  and  that  the  service  was  wrong,  an<l 
must  be  set  aside.  Directions  given  for  pro- 
cedure. Semble,  that  the  court  has  no  power 
to  give  leave  to  serve  such  a  notice  of  motio-i 
out  of  the  jurisdiction.  Compagnie  GSnirale 
d^EavsB  Min^rales,  In  re,  60  L.  J.,  Ch.  728: 
[1891]  3  Ch.  451 ;  40  W.  B.  89. 

Produetion  of  Original.] — It  is  not  necessary 
to  produce  the  original  rule  on  a  service  of  a 
copy,  except  in  cases  where  the  party  is  to  be 
brought  into  contempt.  Holmes  v.  Senior^ 
4  M.  &  P.  828 ;  7  Ring.  162.  See  Bules  of 
Supreme  Court,  1883,  Oid.  LXVII.  r.  1. 

Sffisot  of  Belay.] — It  is  not  sufficient  to  make 
a  party  guilty  of  laches  that  he  has  delayed  for 
an  unnecessary  time  to  serve  a  rule,  unless  it  be 
shewn  that  the  other  party  is  prejudiced  by  the 
delay.  Gurney  v.  Gurney,  1  B.  C.  Bep.  119; 
3  D.  &  L.  734  ;  15  L.  J.,  Q.  B.  266. 

Irregularity.] — It  is  not  open  to  one  defen- 
dant on  an  interlocutory  application  to  object 
to  the  irregularity  of  the  service  of  and  appear- 
ance by  another  defendant,  if  such  other  defen- 
dant, having  notice  of  the  application,  does  not 
himself  object  on  the  ground  of  such  irregularity. 
Green  v.  Pledger,  3  Hare,  165  ;  13  L.  J.,  Ch.  213 ; 
8  Jur.  801. 

When  Appearanee  a  Waiver.] — ^Where 


the  party  against  whom  a  rule  nisi  for  an  attach- 
ment  was  obtained  appeared,  and  objected  that 
the  rule  nisi  had  not  been  personally  served,  the 
court,  notwithstanding,  made  the  rule  absolute. 
Levy  V.  Buncombe,  3  D.  P.  C.  447  ;  1  C.  M.  &  B. 
737  ;  6  Tyr.  490  ;  1  Gale,  60. 
Appearing  by  counsel  to  object  to  a  notice  of 
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motion,  on  the  groand  of  want  of  personal 
-service,  is  a  waiver  of  the  objection.  Marvey  v. 
Hall,  23  L.  T.  391. 

Where  a  copy  of  a  rule  served  was  not  intitled 
in  any  cause,  the  party*s  appearing  by  counsel  to 
take  the  objection  does  not  operate  as  a  waiver 
-of  the  irregularity.  Warner  v.  Wood,  8  D.  P.  0. 
262. 

If  an  imperfect  copy  of  a  rule  is  served,  the 
party  served  must  appear  to  it,  and  by  such 
Appearance  he  does  not  admit  that  he  is  properly 
brought  into  court,  so  as  to  prevent  him  from 
taking  the  objection  to  the  form  of  the  copy  of 
the  rule.  Wood  v.  CritchfitU,  1  D.  P.  C.  687 ; 
1  C.  &  M.  72  ;  3  Tyr.  235  ;  2  L.  J.,  Ex.  2. 

If  a  party  against  whom  a  rule  is  granted 
-obtains  its  enlargement,  he  cannot  afterwards 
•object  that  it  was  not  personally  served.  Cart- 
Wright  v.  BlarltwoHh,  1  D.  P.  C.  489. 

A  formal  objection  to  a  notice  of  motion  is 
waived  by  the  party  appearing  and  requesting 
further  time  to  oppose  it.  Morland^  Ex  parte,  3 
Deac.  &.  C.  248. 

When  a  defendant'  appears  and  takes  a  techni- 
•cal  objection  to  a  notice  of  motion  the  court  may 
^ive  leave  to  amend  immediately,  and  serve  the 
■amended  notice  there  and  then,  and  proceed  at 
once  to  try  the  case  on  the  merits.  Meywood  v. 
WaU,  18  W.  R.  205. 

c.  The  Application. 

Ezteniion  of  Time.] — Where  a  motion  for  a 
new  trial  is  to  be  made  conditionally  on  the 
result  of  a  decision  pending  in  the  court  of 
^appeal  in  a  similar  cause,  notice  of  motion 
should  be  given  within  the  usual  time,  and 
application  be  then  made  to  the  court  to  post- 
pone the  hearing  till  the  decision  in  the  court  of 
appeal  has  been  obtained.  The  court  has  a  full 
•discretion  over  such  applications,  and  is  not 
limited  to  cases  onlv  where  parties  have  been 
misled.    Packett  v.  Slvort,  32  W.  R.  123. 

Xnle  Nisi — Chancery  Diyiiion.] — In  the  chan- 
•cery  division  a  rule  nisi  will  not  be  granted. 
Coj)p,  In  re,  32  W.  R.  25. 

tJnder  Hew  Bnles.1 — The   court   will 


.grant  a  rule  nisi  for  a  mandamus  to  the  over- 
seers of  a  parish  within  the  district  of  a  school 
•board  to  pay  precepts  issued  by  such  board, 
•or  to  levy  rates  for  the  purpose  of  paying 
them.  Ord.  LII.  of  the  Rules  of  the  Supreme 
•Court,  1883,  does  not  apply  to  applications  for 
writs  of  mandamus,  inasmuch  as  by  Ord.  LII. 
X.  5,  the  practice  in  use  before  the  making  of  the 
rules  of  1883  with  regard  to  such  applications  is 
l)reserved.  Qribthorpe  School  Board  v.  Orih- 
tluirpe  Overseen,  47  J.  P.  727. 

The  effect  of  Ord.  LII.  of  the  Rules  of  the 
Supreme  Court,  1883,  is  to  repeal  so  much  of 
«.  6  of  the  County  Courts  Act,  1875,  as  requires 
■app^s  from  county  courts  to  be  made  ex 
parte  in  the  first  instance.  And  it  is  now  neces- 
sary to  give  notice  of  motion  under  that  order 
before  moving  the  queen's  bench  division  on 
appeal  from  the  decision  of  a  county  court 
judge,    HarrU  v.  Oalpin,  47  J.  P.  727. 

Non-Appearanee  of  Respondent — ^Affidavit  of 
4lervioe.] — An  order  dismissing  an  action  for 
want  of  prosecution  was  made  subject  to  pro- 
•duction  of  an  affidavit  of  service,  no  one  appear- 
4ng  for  the  plaintiff.    Shortly  afterwards  counsel 


appeared  for  the  plaintiff,  but  the  judge  refused 
to  have  the  case  argued.  No  affidavit  of  service 
was  sworn  or  filed  until  after  the  day  on  which 
the  motion  was  made.  The  registrar  drew  up 
the  order  on  production  of  an  office  copy  of  an 
affidavit  of  service  sworn  and  filed  after  that 
day,  omitting  in  the  order  the  date  of  the  affi- 
davit. It  appeared  that  since  the  passing  of  the 
judicature  acts  the  rule  in  Lord  MUUoum  v. 
Stuart  (8  Sim.  34)  had  not  been  uniformly 
observed  by  the  registrars : — Held,  that,  assuming 
the  drawing  up  of  the  order  on  an  affidavit 
sworn  and  filed  after  the  day  on  which  the 
motion  was  made  to  be  irregular,  the  irregularity 
was  not  such  that  the  court  ought  on  that 
ground  to  discharge  the  order.  Seear  v.  Webb, 
63  L.  J.,  Ch.  464  ;  25  Ch.  D.  84  ;  49  L.  T.  481 ; 
32  W.  R.  351— C.  A. 

Until  altered  by  authority,  the  rule  that  where 
an  order  has  been  made  upon  motion  for 
judgment  by  default  the  affidavit  of  service  of 
notice  of  motion  must  be  produced  to  the 
registrar  by  four  o'clock  of  the  day  on  which  the 
order  has  been  made,  is  the  right  one,  and  will  be 
strictly  enforced  in  this  branch  of  the  court 
after  the  end  of  the  present  sittings ;  until  whic^ 
date  twenty-four  hours'  grace  will  be  allowed 
and  service  within  that  time  be  considered  suffi- 
cient. In  Seear  v.  Webb  (supra),  the  court  of 
appeal  did  not  decide  that  production  of  an 
affidavit  three  days  after  the  date  of  the  order 
was  sufficient,  but  only  (on  the  principle  fieri 
non  debet,  factum  valet)  that,  it  being  clear 
that  the  notice  had  been  duly  served,  the  late- 
ness of  production  was  not  in  itself,  under  the 
circumstances,  a  sufficient  irregularity  to  justify 
them  in  discharging  the  order.  Rosier,  In  re, 
Jones  V.  Bartholomew,  49  L.  T.  442. 

Where  upon  an  application  to  the  court  by 
motion  or  petition,  the  party  does  not  appear,  no 
order  can  be  made,  unless  the  affidavit  of  ser- 
vice be  made,  at  the  latest,  before  the  rising  of 
the  court  on  the  day  on  which  the  application  is 
made.  Milltawn  (^Lord)  v.  Stuart,  8  Sim.  34  ;  1 
Jur.  940. 

Where  affidavits  are  intended  to  be  read  in 
support  of  a  motion  made  on  notice,  the  general 
rule  of  the  court  requires  that  notice  that  such 
affidavits  are  filed  and  are  intended  to  be  read  be 
given  in  the  notice  of  motion,  and  unless  this  be 
done  the  affidavit  cannot  be  read.  The  rule  does 
not  apply  to  affidavits  of  service  of  notices  of 
motion.    Bock  v.  Unett,  Younge,  268. 

When  a  motion  is  made,  and  fails  for  want  of 
production  of  office  copy  of  the  affidavit  of  ser- 
vice of  notice  of  this  motion,  the  motion  made 
on  a  subsequent  day  must  be  supported  by  a  new 
notice  of  that  motion.  Cuthbert  v.  Fane,  1  Jur. 
890. 

An  order,  obtained  on  affidavit  of  service,  dis- 
charged with  costs,  on  the  ground  of  a  misnomer 
of  a  party  in  the  affidavit.  Salomons,  Stalman, 
4  Beav.  243  ;  10  L.  J.,  Ch.  327. 

The  application  of  a  party,  by  his  counsel,  for 
time  to  answer  affidavits  filed  in  support  of  a 
motion,  whereupon  time  was  given  and  affidavits 
filed,  is  not  an  appearance  by  that  party  on  the 
motion  entitlinfr  the  other  party  to  obtain  the 
order  on  a  subsequent  motion  day,  without  an 
affidavit  of  service,  no  counsel  then  appearing: 
for  the  opposing  party.  Hvtton  v.  Hepworih,  6 
Hare,  319  ;  12  Jur.  835. 

An  order  made  upon  affidavit  of  service  of  the 
notice  of  motion,  must  not  depart  from  the  terms 
of  the  notice,  even  though  it  be  less  eztensivj 
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than  the  notice,  if  such  less  extensive  order  may 
be  more  prejudicial  to  the  party  against  whom  it 
is  made  than  would  have  been  the  larger  order 
which  was  asked.  The  notice  was,  that  the 
court  would  be  moved  to  dismiss  an  original  and 
a  supplemental  cause,  or  to  dii*ect  the  original 
cause  to  be  put  into  the  paper  for  hearing  ;  the 
order  made  upon  affidavit  of  service  was,  that 
the  supplemental  cause  should  be  dismissed,  and 
the  original  cause  put  in  the  paper.  The  court, 
upon  motion,  discharged  the  order.    lb. 

A  party  obtained  an  order  on  motion,  the  other 
side  not  appearing,  but  the  service  of  the  notice 
of  motion,  though  regular,  was  supported  by  an 
imperfect  affidavit : — Held,  that  he  could  not 
subsequently  verify  the  service,  and  that  a  new 
notice  of  motion  must  be  given.  Barton  v. 
Chambers,  4  Beav.  647. 

On  the  application  of  defendant's  counsel,  a 
motion  stood  over ;  when  it  came  on  again,  it 
appeared  that  defendant  had  since  changed  his 
solicitor,  but  without  order,  and  no  counsel  then 
appeared  for  him.  The  motion  was  granted  on 
an  affidavit  of  service.  Davidnon  v.  Iteslie,  9 
Beav.  104. 

An  affidavit  of  service  is  sufficient,  if  the  ser- 
vice is  sworn  to  have  been  effected  "  on  the 
attorney  or  agent  for  the  plaintiff  in  this  cause." 
Morris  v.  Bedmard,  9  D.  P.  C.  130. 

Parties.] — On  a  motion  to  discharge  an  alleged 
irregular  order,  no  parties  can  be  heard  in  sup- 
port of  the  application  but  those  who  have  joined 
in  the  notice  of  motion  to  discharge  it.  Stuhbs 
v.  Sargan,  3  Beav.  408. 

Some  defendants  may  move  to  have  proceed- 
ings taken  off  the  file,  without  serving  their 
co-defendants.  Hodson  y.  Ball,  11  Sim.  456  ;  6 
Jur.  160.    Affirmed,  12L.  J.,  Ch.  80. 

Notice  of  motion  given  on  behalf  of  a  relator  in 
an  information  : — Held,  Irregular ;  it  should  be 
on  behalf  of  the  attorney-general.  Att.-Gen,  v. 
WrigU,  3  Beav.  447  ;  10  L.  J.,  Ch.  234. 

A  person,  though  not  a  party  to  a  suit,  may 
apply  in  it  by  motion  (stating  his  title  in  the 
notice  of  motion),  unless  a  long  statement  of 
facts  is  required  to  shew  his  title  ;  and  then  he 
must  apply  by  petition.  Jonss  v.  Boberts,  12 
Sim.  189. 

If  a  motion  is  intended  to  lay  the  foundation 
for  a  subsequent  application  against  the  solicitor 
of  some  of  the  parties,  the  soOcitor,  in  his  per- 
Bonal  capacity,  ought  to  be  made  a  party  to  that 
motion.  Vansanaau  v.  Moore,  1  Buss.  441  ;  4 
L.  J.  (O.S.)  Ch.  177  ;  25  R.  R.  101. 

A.  being  sued  at  law  on  policy  of  insurance 
which  he  had  made  as  B.*s  agent ;  on  motion  for 
injunction  od  affidavit  of  B.'s  residing  abroad,  A. 
must  have  notice.  Beachroft  v.  Gordon,  3  Anstr. 
686. 

Notice  of  motion  for  order  of  sale  of  crown 
debtor's  mortgaged  lands,  under  extent,  should 
be  given  to  mortgagee  before  motion.  Bex  v. 
Coombes,  1  Price,  207. 

Where,  after  great  delay,  the  solicitor  of  a 
deceased  party  was  served  with  a  notice  of 
motion  : — Held,  that  his  duty  to  the  court,  as 
well  as  duty  to  the  parties  serving  him,  was  to 
appear  and  set  the  matter  right.  Chalie  v. 
dwynne,  9  Beav.  819. 

On  what  Xateriali  made.] — A  rule  making 
the  same  order  in  several  causes  may  be  moved 
for  on  a  single  affidavit  intitled  in  all  the  causes. 
Barrack  v.  Newton,  1 Q.  B.  525  ;  10  L.  J.,  Q.  B.  182. 


But  two  rules  moved  for  under  similar  circum- 
stances should  be  founded  on  distinct  and 
separate  affidavits  ;  for  as  an  indictment  for  per- 
jury could  not  be  sustained  on  the  affidavits* 
referred  to  in  the  second  cause  already  sworn  in 
the  first,  the  court  will  refuse  to  act  on  them. 
Reg.  V.  Mtzen,  I  D.  (N.S.)  865  ;  6  Jur.  857. 

On  shewing  cause  against  a  rule  obtained  by 
the  plaintiff  to  rescind  a  judge's  order,  whicb 
directed  the  master  to  review  his  taxation,  it 
was  objected  on  the  part  of  defendant  that  there 
were  no  materials  before  the  court  to  shew  what 
the  taxation  had  been  ;  the  defendant's  counsel 
saying  he  had  an  answer  on  the  merits,  the 
court  ordered  the  master's  allocatur  to  be  pro- 
duced at  once,  without  imposing  any  terms. 
Ashcroft  V.  Fimlkes,  18  C.  B.  261  ;  25  L.  J.,  O.P. 
202  ;  2  Jur.  (N-S.)  449  ;  4  W.  R.  457. 

The  court  will  not  hear  a  motion  founded  on 
documents,  unless  counsel  be  furnished  with  & 
brief,  and  the  solicitor  be  in  attendance  with  the 
documents.     Curtis  v.  Darcy,  6  Ir.  Eq.  R.  149. 

A  defendant  cannot  vary  the  title  of  the  cause 
in  a  notice  or  affidavit  used  upon  a  motion  in  the- 
cause.    M^K'teman  v.  Kernan,  4  Ir.  Eq.  R.  275. 

Affidavit  not  served  with  ITotiee  of  Kotlon.} 
— ^A  notice  of  motion  to  set  aside  an  award,  which 
would  expire  on  the  last  day  of  the  sittings  next 
after  such  award,  was  served  without  any  copy 
of  the  affidavit  in  support  of  the  application  : — 
Held,  that  though  the  court  may  not  have  power 
to  enlarge  the  time  for  making  the  application 
under  Ord.  LXIV.  r.  7,  there  is  power  under 
Ord.  LXX.  r.  1,  to  hear  the  application,  althougb 
the  time  has  expired,  if  the  court  deem  fit.  Wig- 
geston  Hospital  and  StJtphenson,  In  re,  64  L.  J.^ 
*Q.  B.  248  ;  52  L.  T.  101  ;  33  W.  R.  551. 

See  also  Attachment. 


SummonB  or  Xotion.] — The  court  ha() 


granted  an  injunction  restraining  the  defendants, 
from  polluting  a  stream,  but  suspended  the  order 
for  three  months.  The  plaintiff,  soon  after  the 
expiration  of  that  period,  served  them  with  notice- 
of  motion  under  Ord.  XLII.  r.  31,  for  leave  to  issue- 
sequestration.  The  defendants  contended  that 
copies  of  the  affidavits  intended  to  be  used  had 
not  been  served  with  the  notice  of  motion,  and 
that  the  application  for  leave,  if  necessary,  ought 
to  have  been  by  simimons  in  chambers  : — Held, 
that  copies  of  s^davits  need  only  be  served  witb 
the  notice  of  motion  in  cases  where  the  liberty 
of  the  subject  is  involved,  as  in  attachment,  and 
that  under  the  circumstances,  the  plaintiff  was- 
right  to  move  the  court  in  the  first  instance, 
instead  of  proceeding  by  summons  in  chambers. 
Selous  V.  Croydon  Rural  Sanitary  Authority^. 
53  L.  T.  209. 

Further  Evidence  after  Hearing.] — ^After  a. 
summons  has  been  heard  by  the  judge  personally 
in  chambers,  and  he  has  given  his  decision  upon 
it,  further  evidence,  which  was  not  before  him  in. 
chambers,  will  not  be  received  upon  a  motion  in. 
court  to  discharge  the  order  made  in  chambers. 
Munns  and  Longden,  In  re,  50  L.  T.  356. 

Motions  being  renewed  on  fresh  evidence  after 
previous  refusal,  when  allowed  to  discharge  an 
order  not  justified  by  the  evidence  in  the  court 
below.     Tanner  v.  Carter,  1  Coop.  C.  C.  337. 

On  a  motion,  although  no  notice  is  given  by 
the  party  moving  that  he  will  read  any  evidence*, 
the  court  may  take  notice  of  the  mattert)  giveiv 
in  evidence  in  previous  proceedings  in  the  cause,. 
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and  may  also  refer  to  notes  of  the  observations 
of  the  court  on  such  previous  proceedings. 
Lister  v.  Leather,  3  Jur.  (N.s.)  433  ;  5  W.  R.550. 

Seeond  Applieation.] — Where  a  party  fails,  in 
the  first  instance,  from  the  incompleteness  of 
his  materials,  he  cannot  afterwards  come  to  the 
crmrt.  Levi  v.  Coyle^  12  L.  J.,  Q.  B.  295  ;  7  Jur. 
724. 

The  rule  that  an  application  once  disposed  of 
cannot  be  renewe<l  under  the  same  circumstances 
and  for  the  same  objects  is  not  bindinc:  in  all 
cases.  Butler,  In  re,  Magtvrit  v.  Butler,  13  Q.  B, 
341  ;  18  L.  J.,  Q.B.  328  ;  13  Jur.  869. 

Where  a  motion  besides  the  merits  of  the  case 
fails,  bj  reason  of  some  defect  in  the  affidavits, 
the  court  will  not  give  leave  to  renew  the  appli- 
cation.    Ildcrton  v.  Burt,  6  C.  B.  433. 

A  judgment  si^rned  in  an  action  brought  by  A. 
in  the  name  of  B.  having  been  set  aside  by  a 
judge's  order,  a  rule  nisi  was  obtained  to  rescind 
that  order,  on  the  ground  that  the  summons 
uyton  which  it  was  made  had  been  improperly 
altered  by  the  defendant's  attorney.  This  rule, 
which,  by  mistake,  purporte<l  to  have  been  moved 
on  behalf  of  B.,  was  discharged  ujKin  an  affidavit 
of  B.,  shewing  that  the  rule  had  been  moved 
without  any  authority  from  him,  and  that  the 
alteration  in  the  summons  had  been  made  with 
his  sanction  : — Held,  that  a  second  application 
for  the  same  purpose  might  be  made  on  the 
behalf  of  A.,  the  party  really  interested.  Xllt  v. 
Bicluon,  4  C.  B.  736. 

The  court  will  not  entertain  a  second  applica- 
tion upon  grounds  which  might  and  ought  to 
have  been  brought  forward  upon  a  former  occa- 
sion. Leggo  v.  Young,  17  C.  B.  549 ;  25  L.  J,, 
C.  P.  176. 

Priority  of  Xotion  to  Discharge  Friioner.] — 
A  motion  to  discharge  a  prisoner  from  custody 
hns  priority  over  all  other  motions.  Ashton  v. 
JShorroek,  43  L.  T.  530  ;  29  W.  R.  117. 

Attachment  of  Applicant.] — An  attachment 
issued  against  a  defendant  before  the  making  of 
a  motion  by  him,  but  after  service  of  the  notice 
of  motion,  will  not  prevent  the  motion  being 
made.  Jeyes  v.  Foreman,  6  Sim.  384  ;  3  L.  J., 
Ch.  97. 

Speeially  constituted  Conrt— Public  Intareit.] 
— The  divisional  court  will  decline  to  specially 
constitute  a  court  to  hear  a  motion  for  a  rule  to 
»hew  cause,  which,  it  is  alleged,  involves  ques- 
tions of  gieat  cimstitutional  importance  and 
public  interest,  although  it  might  specially  con- 
stitute a  court  to  hear  the  rule  argued  on  the 
question  of  its  being  made  absolute.  LewU,  Ex 
paHe,  52  J.  P.  264. 

Court  of  Appeal.] — Special  leave  had  been 
given  to  make  an  ori^nal  motion  before  the 
court  of  appeal  in  a  cause  which  had  been  heard 
Ijcfore  the  court,  and  in  which  an  appeal  was 
])ending  in  the  house  of  lonls  : — Hela,  that  the 
respondent  had  no  right  to  have  the  motion  first 
heard  before  the  vice-chancellor.  Powell  v. 
£lliot,  20  W.  R.  194. 

Drawing  up  Order.]  —  In  an  action  of  A. 
against  B.,  the  matter  was  by  rule  of  court 
referred  to  the  master.  A.  died  before  the 
ma8ter*8  report  was  read.  His  executors  obtained 
a  rule  to  shew  cause  why  they  should  not  be 
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made  parties  to  the  rule  : — Held,  that  it  was  not 
necessary  that  the  second  rule  should  be  drawn 
up  on  reading  the  firet.  provided  it  adverted  to 
the  first,  which  was  in  court.  Bland  v.  Box,  8 
Q.  B.  126  ;  15  L.  J.,  Q.  B.  1  ;  10  Jur.  8. 

On  the  last  day  of  term  a  rule  was  made 
absolute  on  an  affidavit  of  service ;  the  master 
next  day  discovering  that  the  affidavit  was 
defective  refused  to  draw  up  the  rule.  The 
court  considering  the  rule  as  a  pending  rule, 
allowed  a  motion  to  be  made  in  the  sittings 
after  the  term  to  make  the  rule  absolute  on  an 
amended  affidavit  of  service.  Bow  v.  Bell,  4 
Ex.  259;  18  L.  J.,  Ex.391. 

In  drawing  up  a  rule,  it  is  not  necessary  to 
specify  the  particular  document  on  which  it  is 
oDtained,  but  it  may  be  described  as  a  paper 
writing,  provided  it  is  properly  verified  by  affi- 
davit. Piatt  V.  Hall,  2  M.  &  W.  391  ;  5  D.  P.  C. 
583;  6L.  J.,Ex.  144. 


Order  not  going  beyond  Notice  or  Writ.l 

— The  circumstance  that  an  order  goes  beyond 
the  notice  of  motion  on  which  it  is  made,  how- 
ever imnuiterial  as  between  those  who  have  ' 
appeared  and  taken  part  in  the  discussion  upon 
the  motion,  is  not  so  as  to  those  parties  interested 
in  the  subject-matter  of  the  motion,  who,  being 
served  with  notice  thereof,  did  not  appear  thereon, 
for  these  are  entitled  to  rest  on  their  right  to 
assume  that  nothing  beyond  what  is  contained 
in  the  notice  will  be  asked  upon  the  motion. 
Carew,  Ex  parte,  23  L.  J.,  Ch.  761  ;  18  Jur.  339  ; 
2  Eq.  R.  652  ;  2  W.  R.  367— L.JJ. 

Semble,  where  a  motion  for  an  injunction  is 
treated  as  the  hearing  of  the  action,  and  there 
is  no  statement  of  claim,  the  plaintiff  is  pre- 
cluded from  asking  relief  on  any  ground  not 
specifically  claimed  by  the  writ.  Serff  v.  Acton 
Local  Board,  54  L.  T.  379. 

Order  to  Stand  Over.] — ^When  a  cause  is  heard 
upon  a  motion  for  decree,  the  court  has  power  to 
order  the  hearing  to  stand  over  to  prove  the  exe- 
cution of  a  deed.  Raworth  v.  Par  iter,  2  Kay  &  J. 
163 ;  26  L.  J.,  Ch.  117  ;  4  W.  R.  273. 

Effect  of  Diimisial.]— Where  a  plaintiff,  on 
motion  for  a  decree,  has  not  establi^4hed  his  case, 
apparently  through  some  omission  on  his  part, 
the  motion  will  be  dismissed,  and  the  cause  left 
to  come  to  a  hearing.  Tliomae  y.  Bernard,  5 
Jur.  (N.8.)  31  ;  7  W.  R.  86. 

Where,  on  a  motion  for  a  decree,  a  plaintiff 
has  not  made  out  his  case,  the  court  has  a  discre- 
tion to  dismiss  the  motion  with  costs,  leaving 
the  suit  unaffected,  ^yard  v.  Bicluon,  5  Jur. 
(N.s.)  698. 

Construction  —  Peremptory.] — A  peremptory 
rule  only  means  so  far  as  the  party  is  not  pre- 
vented by  the  act  of  God  or  some  inevitable 
accident.    MostyiCa  Case,  Lofft,  262,  786. 

Where  a  rule  is  drawn  up  to  shew  cause 
peremptorily  on  a  day  named,  it  may  be  made 
absolute  as  soon  as  the  court  has  gone  through 
the  bar  on  that  day.  Lace  v.  Adavison,  12  M.  &  W. 
807  ;  13  L.  J.,  Ex.  232  ;  8  Jur.  409. 

Conditional.] — Where  a  rule  was  made 

absolute  for  changing  the  venue  from  Middlesex 
to  the  country,  on  payment  of  the  costs  of  the 
application,  "and  of  all  costs  reasonably  and 
bon&  fide  incurred  and  rendered  useless  by  the 
rule "  ;  and,  after  taxation  of  the  costs,  the 
defendant's  attorney  gave  notice  to  the  plaintiff's 
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attorneys  that  he  abandoned  the  rule : — Held, 
that  the  rule  was  conditional  only,  and  that 
the  defendant  was  not  bound  to  abide  by  it, 
although  the  plaintiff  had,  in  the  meantime, 
incurmi  the  costs  of  his  witnesses  who  were  on 
their  way  to  town  before  the  rule  was  made 
absolute.    Pv^/h  v.  £err,  5  M.  &  W.  164. 

d.  Shewing  Cause  aoainst  Bulk. 

Affidavits.] — Appearing  to  oppo^  a  rule  does 
not  waive  an  objection  to  the  affidavit  on  which 
the  rule  was  obtained.  Barhatn  v.  Lee,  4  M.  & 
Scott,  327  ;  2  D.  P.  C.  779.  S.  P.,  Clothier  v.  EU, 
3  M.  &  Scott,  216  ;  2  D.  P.  C.  731. 

Cause  cannot  be  shewn  till  an  office  copy  is 
taken  of  the  affidavit  on  which  the  rule  nisi  was 
obtained.     Brown  v.  Proberty  1  D.  P.  C.  659. 

See  further,  EVIDENCE  (AFFIDAVITS). 

If  a  rule  is  moved  without  affidavits,  none  can 
be  used  in  answer  to  it.  Atkins  v.  Meredith,  4 
D.  P.  C.  658. 

Bight  of  Beply.] — If  cause  is  shewn  against 
a  rule  in  the  tirst  instance,  the  counsel  who 
obtains  the  rule  has  a  reply  in  support  of  his 
rule.     Arum.,  4  Taunt.  690. 

The  crown  has  a  right  to  reply  on  a  motion  for 
a  new  trial,  after  verdict  for  the  crown.  Att.- 
Gen.  V.  TomJtctt  2  C.  M.  &  R.  170 ;  5  Tyr.  514  ; 
1  Gale,  147  ;  4  L.  J.,  Ex.  171. 

On  a  motion  against  which  cause  is  shewn  in 
the  first  instance,  the  counsel  making  the  motion 
has  the  right  to  reply  as  in  an  ordinary  case. 
Gibson  v.  Ulnter,  1  H.  &  W.  436. 

Shewing  Canie  at  ChamberB.] — ^The  court  has 
no  power,  without  the  consent  of  parties,  to 
make  a  rule  returnable  at  chambers  on  a  day  out 
of  term.    Pollvck  v.  Tumock,  3  .lur.  (N.s.)  92. 

The  court  will  not,  at  the  close  of  a  term, 
grant  a  rule  to  shew  cause  at  chambers,  where 
the  partv  could  have  applied  earlier.  Anon,,  2 
Chit.  266. 

It  is  competent  to  the  court,  in  case  of  neces- 
sity, to  grant  a  rule  on  the  last  day  of  term, 
returnable  at  chambers.  Casse  v.  Wright,  14 
C.  B.  562  ;  23  L.  J.,  C.  P.  144. 

On  the  last  day  of  term  the  court  will  make  a 
rule  nisi  concerning  a  matter  of  a  pressing  nature 
returnable  at  chambers,  but  it  is  not  the  practice 
to  enlarge  rules  returnable  at  chambers  without 
the  consent  of  the  parties.    Jb, 

Other  Points.] — The  court  will  not  allow  a 

party,  as  a  matter  of  right,  to  shew  cause  against 

'  a  rule  in  the  first  instance,  although  notice  has 

been  given  to  the  other  side.    Doe  d.  Wright  v. 

Smith,  3  N.  &  P.  335  ;  8  A.  &  E.  255. 

A  party  upon  whom  the  rule  does  not  call  is 
not  obliged  to  shew  cause,  because  he  is  served 
with  the  rule  ;  and  if  he  docs,  the  court  will  not 
give  him  his  costs  of  appearing.  Johnson  v. 
Marriat,  2  D.  P.  C.  343. 


«.  Be-opening,  Alterinq,  and  Besoindinq. 

As-opening  and  Besoinding — ^When  Allowed.] 

— Where  an  order  has  been  made  on  motion  and 
affidavit  of  sei-vice  in  the  absence  of  parties,  the 
court  will,  on  proper  application,  give  the  absent 
party  leave  to  move  to  discharge  the  order. 
Jfapp  V.  Elcock,  22  L.  J.,  Ch.  707  ;  17  Jur.  370. 
The  court  refused  to  rehear  a  rule,  upon  a 


suggestion  that  it  had  been  decided  upon  an 
erroneous  report  of  the  masters  on  a  point  of 
practice.  Gimiell  v.  Bean,  1  Man.  &  O.  555 ;  1 
Scott  (N.R.)  390. 

A  rule  once  disposed  of,  after  full  argument, 
cannot  be  opened  again  upon  a  suggestion  that 
new  matter  has  since  come  to  the  knowledge  of 
the  party,  which  might  alter  the  decision  of  the 
court.     Phillips  v.  Weynmn,  2  Chit,  265. 

After  the  parties  at  nisi  prius  had  entered  into 
a  rule  of  court,  arranging  the  terms  of  alternate 
enjoyment  of  a  watercourse,  in  which  terms  the 
defendant  was  disappointed  of  the  expected 
benefit,  the  court  refused  to  open  the  rule  and 
let  him  proceed  to  trial  upon  putting  the  plain- 
tiff  wholly  in  statu  quo  in  respect  of  oosts,  or  on 
any  terms  whatever.  Fusscl  v.  SUcox,  5  Taunt. 
628. 

But  if  a  rule  nisi  is  discharged  through  mistake 
of  counsel  in  not  stating  the  terms  of  the  affi- 
ilavits  on  which  it  was  founded,  the  case  may  be 
reheard  in  a  subsequent  term.  Rex  v.  Middlesex 
iSh4>riffs\  1  Chit.  445. 

Upon  a  statement  of  counsel  that  be  had 
moved  for  a  rule  to  set  aside  an  award,  under  a 
mistaken  supposition  that  an  affidavit  deposing 
to  certain  facts  had  been  sworn,  the  court,  on  the 
day  after  granting  a  rule  ni»i,  gave  leave  for  the 
rule  to  be  drawn  up  as  upon  reading  such  affi- 
davit, on  condition  that  it  shoulii  be  sworn  on 
that  same  evening.  Perring  v.  Kymcr,  4  N.  &  M. 
477  ;  1  H.  &  W.  20. 

But  the  court  refused  to  open  a  rule  which 
had  been  made  absolute  without  cause  shewn, 
upon  an  affidavit  by  the  attorney,  alleging  that  he 
had  understood  the  rule  to  be  absolute  in  the  first 
instance.     Charlton  v.  Burjit,  1  M.  &  Scott,  450. 

The  court  will  not  rescind  a  rule,  on  the  ground 
that,  at  the  time  of  discussion,  the  parties  omitte«l 
to  state  the  clause  of  a  particular  statute  which 
might  have  affected  its  judgment  or  decision. 
Dlllam4jre  v.  Capon,  8  Moore,  462  ;  1  Bing.  398  ; 
2  L.  J.  (0.8.)  C.  P.  36. 

Non-performance  of  a  condition  in  a  rule  is 
no  ground  for  an  application  to  rescind  it. 
Bayntun  v.  Bayntun,  1  C.  B.  (N.S.)  220. 

Mistakes  in  the  terms  of  rules  may  be  attended 
to  on  a  motion  to  open  them  within  the  same 
term,  or  perhaps  that  following  ;  but  where  mor« 
time  has  elapsed,  the  affidavits  which  were  nseil 
on  the  occasion  of  making  the  first  rule  absoluti', 
cannot  be  lef erred  to  in  order  to  open  it,  unles!« 
the  new  motion  is  made,  and  the  new  rule  drawn 
up  on  reading  them.     Lord  v.  Hope,  5  Tyr.  487. 

When  a  rule  nisi  has  been  discharged,  the  conrt 
has  no  ix)wer,  on  the  application  of  the  party 
who  obtained  and  supported  it,  to  alter  it  b/ 
striking  out  any  portion  of  it,  when  the  party 
who  has  shewn  cause  objects  to  the  alteration. 
Kynnaird  v.  Leslie,  12  Jur.  (N.8.)  -168. 

If  a  rule  has  been  drawn  up  improvidently  or 
by  mistake  oi  the  officer,  it  may  be  dischargcil 
on  terms.    Brooks  v.  Wexton,  8  Moore,  87. 

A  rule  fraudulently  obtained  will  be  discharged 
with  costs.     Ilex  v.  Page,  2  Ld.  Ken.  272. 

A  rule  in  the  bail  court  will  not  be  permitted 
to  be  reopened  and  argued  in  the  full  court,  iu 
the  term  after  judgment  has  been  pronounced, 
although  the  judge  who  heard  the  case  sanctions 
the  application  to  the  court.  Todd  v.  Jtffery^  2 
N.  &  P.  443  ;  7  A.  &  E.  519  ;  W.  W.  &  D.  613 ;  7 
L.  J.,  Q.  B.  1. 

If  a  rule  is  obtained  and  discharged  before  the 
single  judge  in  the  bail  court,  Uie  full  oourt 
will  not  allow  a  rule  for  the  same  purpose  to  be 
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discussed  before  them,  thouj^h  on  affidavits  dis- 
covering facts  not  previously  stated.  BoMett  v. 
Jlartley,  7  A.  &  E.  552,  n. ;  6  N.  &  M.  415  ;  1 
H.  &  W.  581 ;  5  L.  J.,  K.  B.  49. 

A  side-bar  rule  obtained  without  disclosing  the 
whole  circumstances  of  a  case  wiU  not  be  suffered 
to  stand.    Symondi  v.  Parmenter^  1  WiJs.  86. 

Where  it  is  sought  to  impeach  a  rule,  the 
materials  upon  which  the  rule  was  founded 
should  be  brought  before  the  court.  Needham 
V.  Brutowe,  4  Scott  (N.R.)  773  ;  4  Man.  k  G.  262  ; 
1  D.  (N.8.)  700 ;  11  L.  J.,  0.  P.  207. 

Amendmenti  vhen  Allowed.]— Where  a  rule 
cannot  be  served,  it  may  be  amended  and 
enlarged,  even  though  it  has  run  out.  Griuold 
V.  Harding,  1  C.  B.  (N.8.)  556. 

An  issue  went  down  for  trial,  when  an  arrange- 
ment was  made  between  the  parties  (under  a  rule 
of  court),  bat  through  inadvertence  the  plaintiff 
did  not  ask  for  the  costs  of  the  issue  : — The  court 
refused  to  allow  the  rule  to  be  amended  in  this 
respect  in  a  subsequent  term,  llayne  v.  Itobert- 
son,  17  C.  B.  548. 

Where,  in  an  action  upon  an  agreement,  a 
plaintiff  obtained  a  verdict,  and  a  rule  was 
afterwards  made  absolute  to  enter  a  verdict  for 
the  defendant,  the  court,  under  special  circum- 
stances, allowed  the  rule  to  be  amended  by 
<rtrecting  a  nonsuit  to  be  entered,  but  only  upon 
*^hc  terms  of  the  plaintiff  paying  the  costs  of  the 
former  action,  and  of  the  rule.  Sillen  v.  Hollo- 
tcay,  14  C.  B.  (N.8.)  336. 

A  rule  made  absolute  or  discharged  in  one 
term  cannot  be  amended  in  a  subsequent  term, 
whether  on  the  civil  or  crown  side  of  the 
court.  Beg,  v.  Hearts  of  Oak  Friendly  Society, 
14  L.  T.  360. 

A  rule  nisi  for  a  mandamus  was  discharged, 
nothing  being  said  as  to  costs.  In  the  following 
term  an  application  was  made  to  amend  the 
rule  by  discharging  the  rule  nisi  with  costs : — 
Held,  that  the  court  had  no  power  in  such  sub- 
sequent term  to  amend  the  rule.    lb, 

/.  Abai^donment. 

A  motion  not  made  when  called  on  is  to  be 
treated  as  an  abandoned  motion.  Turner  v. 
Turner,  15  Jur.  1165. 

A  rule,  when  once  obtained,  cannot  be  aban- 
doned by  the  party  moving.  Sim  peon.  In  re^  17 
L.  T.  617. 

If  a  party  obtaining  a  rule  does  not  choose  to 
proceed  on  it,  the  other  party  cannot  compel 
him.    Jhe  d.  Uareourt  v.  Rite,  4  Taunt.  883. 

Although  the  general  practice  may  be  for  one 
party  to  the  suit  to  draw  up  a  rule  obtained  in 
the  progress  of  a  cause,  if  the  other  party  wishes 
to  act  upon  it  he  should  draw  it  up  "nithin  the 
time  to  which  it  relates ;  for  if  not  drawn  up 
within  such  period,  it  is  to  be  considered  as 
having  been  abandoned.  Oingell  v.  Bean,  1 
Man.  &  Q.  50. 

Co8ti.] — ^When  a  counsel  intends  to  ask  for  the 
costs  of  a  motion  as  abandoned,  it  is  his  duty 
before  doing  so  to  communicate  his  intention  to 
the  counsel  who  is  instructed  to  move.  Aitken  v. 
Dunbar,  46  L.  J.,  Ch.  489  ;  25  W.  R.  366.  S.  P., 
Yttts  V.  Bilee,  26  W.  R.  452. 

The  court  allowed  two  sets  of  costs  of  an  aban- 
doned motion  to  A.  and  B.,  who  were  sheriffs  of 
I/ondon  and  also  sheriffs  of  Middlesex,  and  hail 
been  served  with  the  notice  of  motion  in  each 
4:apacity.     Von  BoUen  v.  Cruden,  21  W.  R.  356. 


Where  court  is  moved  for  payment  of  cosIk 
under  General  Order,  5th  August,  1818  (3  Madd 
318  ;  1  Swanst.  328),  on  account  of  a  notice  ot 
motion  which  has  been  abandoned,  such  notice 
of  motion  must  be  mentioned  to  the  court,  anil 
must  also  be  produced  to  registrar  before  hi 
draws  up  order.     WitJiey  v.  Haigh,  3  Madd.  437 

g,  CosTa 

On  Non-Appearanoe  of  Parties  giving  Notice.  I 
— ^When  notice  had  been  given  of  a  motion 
before  the  court  to  rescind  a  judge's  order,  and 
the  parties  giving  the  notice  did  not  appear,  the 
court  ordered  them  to  pay  the  costs  of  the  other 
party  appearing  to  shew  cause  against  the 
motion.  Berry  v.  Exchange  Trading  Co.,  45 
L.  J.,  Q.  B.  224  ;  1  Q.  B.  D.  77  ;  24  W.  *R.  318. 

If  a  plaintiff  does  not  appear  at  the  hearing  of 
a  cause  on  motion  for  decree,  the  defendant  is 
entitled  to  his  costs  without  producing  an 
affidavit  of  service.  Marter  v.  Marter,  9  L.  T. 
302  ;  12  W.  R.  34. 

Of  Abandoned  MotlonB.] — See  supra. 

Of  Parties  Senred  with  Bad  Notioe.]— Wherea 
notice  of  motion  was  not  given  two  clear  days 
before  the  day  for  the  hearing : — Held,  that  the 
party  served  was  not  bound  to  appear,  and 
therefore  was  not  entitled  to  his  costs  of  doing  so. 
Daubney  v.  Shuttleworth,  45  L.  J.,  Ex.  177 ;  1 
Ex.  D.  53  ;  34  L.  T.  357  ;  24  W.  R.  321. 

Of  Party  Senred,  but  having  no  Interest.]— A 
party  who  has  been  served  with  a  notice  of 
motion,  but  has  no  interest  in  the  subject- 
matter,  is  not  entitled  to  appear  by  counsel  on 
the  motion  merely  to  ask  for  his  costs.  Qimpbrll 
V.  Holyland,  47  L.  J.,  Ch.  145 ;  7  Ch.  D.  166  : 
38  L.  T.  128. 

Therefore,  where  a  plaintiff  in  a  foreclosure 
action,  who  had  parted  with  his  interest,  had 
been  served  with  a  notice  of  motion  to  reopen 
foreclosure  absolute,  and  appeared  by  counsel  on 
the  motion  and  asked  for  his  costs,  he  was  held 
not  to  be  entitled  to  his  costs  of  appearance  ; 
but  inasmuch  as,  upon  his  being  served  with  the 
notice  of  motion,  no  intimation  was  given  him 
that  he  need  not  appear,  and  no  tender  was 
made  to  him  of  his  costs  of  being  advised  as  to 
the  effect  of  the  motion,  he  was  allowed  40«. 
costs.    lb, 

A  party  not  interested  in  a  motion,  who  is 
served  with  notice,  is  entitled  to  the  costs  of 
appearing.  Ueneage  v.  Alhin,  1  Jaa  &  Walk. 
377. 

A  party  appearing  on  a  motion  without  neces- 
sity, though  served  with  notice,  not  allowed  to 
have  his  cost-^  from  the  party  making  the  motion. 
Wormall  v.  Williamson,  2  Jur.  440. 

A  party  served  with  a  notice  of  motion,  though 
not  interested  in  the  subject-matter  of  the  motion, 
is  yet  entitled  to  the  costs  of  appearing.  Tahn- 
teau  V.  Warbvrtttn,  4  Dr.  &  War.  267. 

A  party  unnecessarily  serving  notices  in  a 
cause  shall  {)ay  the  costs  occasioned  thereby. 
Uogan  v.  APXamara,  2  Jo.  &  Lat.  242. 

Where  a  party  is  served  with  a  petition  or 
notice  of  motion,  he  is  not  bound  to  take  upon 
himself  the  responsibility  of  deciding  whether 
his  interest  in  the  matter  is  such  as  to  render  it 
necessary  for  him  to  api^ear,  and  he  will  not  be 
deprived  of  the  costs  of  his  ap  ^carancc,  on  the 
ground  that  he  is  not  intci*e>ted  in  the  matter. 
Banford  v.  WatU,  2  Beav.  201. 
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Parties,  though  not  formally  serred  with  a 
notice  of  motion,  jet  substantially  made  respon- 
dents, held  entitled  to  their  costs,  the  plaintiffs 
having  requested  their  solicitor  to  appear,  and 
having  furnished  to  him  a  copy  of  the  notice,  and 
informed  him  by  letter  of  the  time  when  the 
motion  would  come  on.  Shato  v.  Forrest,  20 
Beav.  249. 

Asking  for  by  Notice.  ]— Motion  granted,  but 
costs  refused,  because  not  sought  for  in  the 
notice.    Little  v.  Johnson,  1  Moll.  234. 

Costs  given  on  a  motion,  although  not  men- 
tioned in  the  notice.  Every  motion  on  notice, 
whether  the  notice  mentions  costs  or  not,  is 
made  at  the  peril  of  costs  to  the  applicant.  If 
no  mention  is  made  of  costs  in  the  notice  of  a 
successful  motion,  no  costs  are  given  against 
the  opposite  party,  if  he  does  not  appear ;  nor 
even  if  he  does  appear  and  resist,  if  he  does  not 
put  the  party  making  the  motion  to  additional 
expense  oy  affidavits  or  documents  ;  but  if  he 
puts  the  party  to  such  additional  expense,  the 
applicant  may  have  costs,  although  he  did  not 
seek  costs  by  his  notice.    lb. 

Costs  not  given  on  a  motion  unless  mentioned 
in  the  notice.    Mann  v.  Xingy  18  Ves.  297. 

An  order  having  been  made  by  a  vice-chancellor 
refusing  a  motion  with  costs,  an  order  is  made 
by  the  Lord  Chancellor  giving  relief  inconsistent 
with  the  first  mentioned  order.  That  order, 
having  been  recited  by  the  subsequent  order, 
though  not  expressly  discharged  thereby,  is  no 
longer  a  subsisting  order.  The  costs  of  the 
present  application  to  stay  proceedings  under 
the  vice-chancellor's  order  were  given,  though 
not  Bsked  for  by  the  notice  of  motion.  Davoson 
V.  Jay,  2  W.  R.  598. 

Costs  of  a  motion  may  be  given,  although  the 
notice  of  motion  does  not  ask  that  the  order  may 
be  made  with  costs.  Powell  v.  Cockerell,  4 
Hare,  672  ;  15  L.  J.,  Ch.  196  ;  10  Jur.  243. 

Costs  of  a  motion  may  be  given,  though  not 
asked  for  by  the  notice  of  motion.  Clark  v. 
Jaquee,  11  Beav.  623. 

Costs  given,  though  not  asked  by  the  notice  of 
motion.    Butler  v.  Gardener ^  12  Beav.  625. 

Where  a  notice  of  motion  does  not  ask  for 
costs,  it  is  irregular  where  the  respondent  does 
not  appear,  to  take  an  order  for  costs  upon  an 
affidavit  for  service.    Pratt  v.  Walker,  19  Beav. 

Wkere  Costi  in  the  Canse.]— Party  making  suc- 
cessful motion  is  entitled  to  his  costs  as  costs  in 
the  cause,  but  party  opposing  it  is  not  entitled  to 
his  costs  as  costs  in  the  cause.  Idem,,  1  Sim.  &  S. 
367. 

Party  making  motion,  which  fails,  is  not 
entitled  to  his  costs  as  costs  in  cause,  but 
party  opposing  it  is  entitled  to  his  costs  as  costs 
in  the  cause.    Ih. 

Where  motion  is  made  by  one  party,  and  not 
opposed  by  other,  costs  of  both  parties  are  costs 
in  the  cause.    Ih, 

The  costs  of  a  motion  to  advance  a  cause  under 
the  4th  Order  of  May,  W39,  ordered  to  be  paid 
by  the  plaintiff.  Browne  v.  Lockhart,  10  Sim. 
420  ;  9  L.  J.,  Ch.  58. 

Costs  of  an  application  to  advance  the  cause 
being  granted,  directed  to  be  costs  in  the  cause. 
Carthew  v.  Barclay,  10  Sim.  273. 

A  party  gave  notice  of  a  motion,  and  died 
before  the  motion  was  heard,  and  the  suit  was 
revived  by  his  executors,  who  declined  to  pro- 


ceed with  the  motion.  The  bill  revived  by 
the  executors  was  dismissed  with  costs.  The 
costs  of  the  abandoned  motion  are  not  costs  in 
the  cause.  Lewi*  v.  Armstrong,  3  Myl.  &.  K. 
69. 

As  contrary  to  the  principle  of  the  court,  an 
action  on  a  post  obit  was  restrained,  and  subse- 
quent motion  to  set  aside  the  injunction  was 
refused  with  costs  ;  such  case  being  against  the 
general  rule  that  costs  of  motion  for  injnnc* 
tion,  or  to  dissolve  an  injunction,  refused,  are 
costs  in  the  cause.  Marsaek  v.  Reeves,  6  Madd. 
108. 

From  the  error  of  the  commissioner  the  names 
of  the  witnesses  examined  in  tlie  cause  were 
not  affixed  to  the  ingrossment  of  their  deposi- 
tions. On  a  motion  for  the  suppression  of  the 
depositions  on  this  ground,  it  was  ordered  that 
the  names  should  be  added  to  the  ingrossment, 
and  that  the  costs  of  the  motion  should  be  costs 
in  the  cause.  Lee  v.  JEgremont^  2  De  G.  &  Sm. 
363  ;  17  L.  J.,  Ch.  437 ;  12  Jur.  660. 

When  at  the  time  of  a  motion  no  order  is 
made  regarding  the  costs  of  it,  they  follow  the 
costs  in  the  cause,  especially  in  the  case  of 
injunction  bills.  Bourne  v.  Farran,  6  Ir.  £q.  B. 
659. 

If  no  direction  is  given  by  the  court  con- 
cerning the  costs  of  a  motion,  they  are  costs 
in  the  cause.  Hiiid  v.  Whitmore,  2  Kay  3c  J. 
458. 

Where  an  order  is  made  giving  the  plaintiff 
the  costs  of  suit,  and  nothing  is  said  about  the 
costs  of  a  motion  for  an  injunction,  the  plain- 
tiff is  entitled  to  them  under  the  libeity  to  apply, 
and  must  apply  by  petition.  Harris  v.  Hilliardy 
20  L.  T.  210. 

The  usual  rules  as  to  the  costs  of  motions  do 
not  always  apply  ;  and  where  one  of  the  parties 
is  ordered  to  pay  all  the  costs  oC  a  suit  up  to  a 
given  time,  the  costs  of  motions  made  during 
that  time  may  be  included  in  the  costs  of  the 
suit.  Webster  v.  Manby,  L.  R.  4  Ch.  372 ;  20 
L.  T.  387;  17W.  R.  645. 

When  a  motion  for  an  injunction  involving 
the  merits  of  the  cause  was  ordered  to  stand  over 
to  the  hearing,  and  afterwards  the  bill  was 
changed  into  an  information  and  bill,  and  at  the 
hearing  a  decree  for  a  perpetual  injunction  was 
made  with  costs,  the  plaintiffs  costs  of  the 
motion,  though  not  specifically  mentioned,  are 
costs  in  the  cause,  and  will  be  allowed  him  on 
taxation.  Att.-Oen,  v.  Lonsdale  (Lord),  40  L.  J.^ 
Ch.  198  ;  L.  R.  6  Ch.  141 ;  23  L.  T.  794  ;  1» 
W.  R.  236. 

A  motion  for  a  receiver  made  by  a  plaintiff  in 
a  partnership  suit  was  ordered  to  stand  over  till 
the  hearing  of  the  cause,  and  no  order  was  ma<le 
as  to  the  costs  of  the  motion.  Afterwards  the 
common  order  was  made  for  dismissing  the  bill 
for  want  of  prosecution  : — Held,  that  the  defen- 
dant's costs  of  the  motion  must  be  alloweil 
him  as  costs  in  the  cause.  Corcoran  v.  Witt, 
41  L.  J.,  Ch.  67  ;  L.  R.  13  Eq.  63  ;  25  L.  T.  653. 

Costs  Beserred.l — If  the  costs  of  a  motion  are 
reserved  until  the  hearing,  and  at  the  hearing  no 
mention  is  made  of  these  costs,  but  the  costs  of 
the  suit  are  reserved  until  the  hearing  for 
further  directions,  that  reservation  does  not 
include  the  costs  of  the  motion,  and  conse- 
quently the  court  can  make  no  order  respecting' 
them.  Gardner  v.  MarsliaU,  14  Sim.  675  ;  » 
Jur.  968. 

On  a  motion  for  an  injunction  being  refused^ 
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the  costs  were  reserved  to  the  hearing  of  the 
cause ;  and  at  the  hearing  the  injunction  was 
<lecre^,  and  the  defendant  was  ordered  to  pay  to 
the  plaintiff  the  costs  so  reserved,  as  well  as  the 
general  costs  of  the  suit  relating  to  the  injunc- 
tion. But,  on  appeal,  this  course  of  proceeding 
was  disapproved  hj  the  Lord  Chancellor,  and  the 
decree  was  altered  by  striking  out  the  order  for 
|)avment  of  the  reserved  costs.  Zeims  v.  Smithy 
1  Macn.  &  G.  417. 

If  a  plaintiff's  motion  is  successfully  opposed 
by  a  defendant  on  affidavits,  and  before  answer, 
the  rule  is  to  reserve  the  costs  until  the  hearing. 
Secus,  if  the  plaintiff  moves  on  the  defendant's 
•  rnswer.  Waring  v.  Manchester^  Sheffield  J{- 
Zinaolfuhire  By.,  2  H.  &  Tw.  239  ;  18  L.  J.,  Ch. 
450  ;  14  Jur.  613. 

When  upon  an  interlocutory  application  there 
is  reason  to  suppose  that  the  bill  will  never 
come  to  a  hearing,  it  should  be  asked  that  the 
costs  of  such  interlocutory  application  may  be 
leserved  not  simply  to  the  hearing,  but  till 
hearing  or  further  order,  or  be  made  costs  in  the 
cause.    Buvhhold  v.  Forteath,  4  Jur.  (N.8.)  608. 

Eeservation  of  the  costs  of  a  motion,  but 
providing  for  the  event  of  the  bill  being  dis- 
missed before  the  hearing.  JoTtet  v.  Batten^ 
10  Hare  (App.)  xi.;  22  L.  J.,  Ch.  13;  16  Jur. 
1069  ;  1  W.  R.  275. 

Where  a  plaintiffs  costs  of  two  motions  were 
leserved  to  the  hearing,  and  were  then  by 
mistake  omitted  to  be  provided  for  by  the 
decree,  which  had  been  inroUed,  the  court,  on 
petition,  made  a  separate  order  for  their  pay- 
ment. Viney  v.  Chaplin,  3  De  G.  &  J.  282  ;  28 
L.  J.,  Ch.  164  ;  7  W.  R.  169. 

On  a  motion  some  time  previously,  to  have  a 
second  bill  on  behalf  of  an  infant  taken  off  the 
file,  the  court  had  not  made  an  order  in  the 
terms  of  the  motion,  but  by  an  order  intituled 
in  both  suits  had  retained  the  second  bill,  and 
reserved  the  costs  of  it  and  of  that  motion.  The 
question  coming  on  now  to  be  finally  settled  as 
to  the  costs  of  the  second  suit  and  of  that 
motion  : — Held,  that  it  was  not  now  open  to  the 
court  to  omit  all  provisions  for  the  costs  of  that 
second  suit.    Ashley  v.  Allden,  16  Jur.  460. 

An  application  to  the  Master  of  the  RoUs,  on 
the  certificate  of  plaintiff's  counsel,  to  advance 
a  cause  as  a  short  cause,  was  refused  on  the 
defendant's  counsel  stating  that  it  was  not  a 
short  cause,  and  the  costs  of  the  motion  were 
reserved.  The  cause  afterwards  came  (m  in  its 
regular  course,  when  the  court,  being  of  opinion 
that  the  cause  was  a  proper  one  to  be  hcaitl  as  a 
short  cause,  gave  the  plaintiff  the  costs  of  the 
motion.     Aldworth  v.  Mubinton,  2  Beav.  287. 

When  the  court  orders  a  motion  to  stand  till 
the  hearing  of  the  cause,  it  in  effect  reserves  to 
itself  the  right  of  dealing  differently  with  the 
costs  of  the  motion,  and  those  of  the  cause. 
J^inger  v.  Audsley,  41  L.  J.,  Ch.  229 ;  L.  H.  13  Eq. 
401  ;  26  L.  T.  238  ;  20  W.  R.  438. 

Costs  of  rormer  Motion  not  Paid.] — Costs  for 
an  irregular  motion,  for  leave  to  amend,  not 
having  been  paid,  a  second  motion  was  also 
refused  with  costs.  Philipps  v.  Stephenson^ 
a  Price,  205. 

A  renewed  motion  cannot  be  made  until  the 
costs  occasioned  by  the  former  notice  of  motion 
are  paid.  Bellchamber  v.  CHani,  3  Madd.  660. 
See  ako  Tarent  v.  Trewit,  Bunb.  86. 

t)rder  discharged,  on  ground  that  costs  of  two 
previous  applications,  which  had  been  refused 


with  costs,  had  not  been  paid.  Killing  y.  XUling, 
6  Madd.  68. 

If  costs  are  not  taxed,  however,  nonpayment 
is  no  objection.    Id.,  n. 

Motion  under  the  circumstances  dismissed 
with  costs,  the  defendant  being  in  contempt 
for  nonpayment  of  costs  of  a  like  motion. 
Needham  v.  Needham,  1  Coop.  C.  C.  208,  n. 

If  a  party  allows  a  notice  of  motion  to  be  twice 
discharged  with  costs,  such  conduct  is  oppressive, 
and  the  court  will  not  hear  the  motion  until 
provision  is  made  for  payment  of  those  costs. 
Blake  v.  Blahe,  2  Hog,  190. 

A  motion  being  refused  with  costs,  the  party 
cannot  afterwards  renew  the  motion  till  the 
costs  have  been  paid.  Oldjield  v.  Cobhett,  12 
Beav.  91. 

A  second  motion  for  the  same  object  which 
had  previously  failed  with  costs,  cannot  be  made 
until  those  costs  have  either  been  paid,  or  been 
secured  by  a  payment  into  court.  Burdell  v. 
Hay,  33  Beav.  189. 

As  to  Stay  of  Prooeedings  until  Payment  of 
Costs  of  Pormer  Prooeedings.] — See  supra,  Stat- 
iNa  Pbocbedinos,  col.  306. 

Ez  parte.] — Costs  cannot  be  given  on  an 
ex  parte  application.  Cast  v.  Poyser,  26  L.  J.. 
Ch.  93,  363  ;  3  Jur.  (N.8.)  38. 

Two  Objects.! — ^Where  the  motion  is  for  an 
injunction  whien  is  refused,  and  also  for  inspec- 
tion of  papers,  the  latter  not  being  objected  to 
at  the  iMir,  the  court  will  give  the  defendant  the 
costs  of  the  motion.  Robertson  v.  Eastern 
Cofinties  By.,  11  L.  J.,  Ch.  101  ;  6  Jur.  1149. 

Where  a  notice  of  motion  embraces  two 
objects,  and  the  principal  one  fails,  the  party 
moving  must  pay  the  costs  of  the  motion. 
Sturrh  v.  Ytmng,  6  Beav.  657  ;  12  L.  J.,  Ch.  66. 

Where  one  part  of  a  motion  is  of  course,  and 
the  other  part  contested  and  refused,  the  court, 
although  it  grants  that  part  which  is  of  course, 
will  oixier  the  party  moving  to  pay  the  costs  of 
the  motion.  Murray  v.  ^Valter,  Cr.  &  Ph.  114  ; 
3  Jur.  719. 

Absence  of  Party.] — ^An  order  made  in  the 
absence  of  a  party  on  motion,  of  which  he  had 
no  notice,  that  he  should  pay  the  costs  of  such 
motion,  is  irregular.  Beadles  v.  Burch,  9  L.  J., 
Ch.  348. 

After  Amendment.] — Costs  occasioned  by  a 
notice  of  motion  which  was  rendered  ineffective 
by  a  subsequent  amendment  of  the  bill,  must  be 
paid  by  the  plaintiff.  London  S;  Blackivall  By, 
V.  Litnehause  District  Board  of  Works,  3  Eay  Sc  J. 
123. 

If,  between  the  giving  of  a  notice  of  motion 
to  dismiss,  and  the  making  of  the  motion,  the 
plaintiff  obtains  an  order  to  amend,  the  plaintiff 
must  pay  the  costs  of  the  motion,  but  no  order 
will  be  made  upon  it.  Davenport  v.  Manners^ 
2  Sim.  614. 

Discharging  Order.  ] — ^An  order  "  to  discharge 
an  irregular  oitier  with  costs  *'  carries  the  costs 
of  the  application  to  discharge  it.  West  v. 
Smith,  3  Beav.  492  ;  10  L.  J.,  Ch.  218. 

Costs  Oeoationed.] — **The  costs  of  and  occa- 
sioned by  the  application"  include  the  costs  of 
an  interlocutory  older  made  in  pursuance  of  part 


688 


TUkCTlCE— Motions  and  Rules. 


684 


of  the  application.  Oreen,  Exparte^  1  Glyn.  &  J. 
188. 

The  plaintiff,  having  filed  his  bill,  gave  notice 
of  a  motion  for  an  injunction,  which  stood  over, 
at  the  request  of  the  defendants,  that  they 
might  file  affidavits.  Before  the  motion  was 
heard,  the  defendants  put  in  a  demurrer,  which 
was,  in  the  first  instance,  overruled,  but  was 
af  terwartla  allowed  upon  appeal,  and  the  plain- 
tiff was  ordered  to  pay  the  costs  of  the  demurrer, 
and  the  costs  of  the  suit : — Held,  that  the 
defendants  were  entitled  to  their  costs  occasioned 
by  the  motion  for  an  injunction.  Flnden,  v. 
Stephens,  17  L.  J.,  Ch.  342;  12  Jur.  319. 
Reversing  16  Sim.  40. 

On  a  bill  filed  for  an  injunction,  the  plaintiff 
obtained  the  injunction  on  motion,  the  defen- 
dant appearing  and  opposing  the  motion.  The 
bill  was  subsequently  dismissed,  with  costs  : — 
Held,  that  the  defendant  was  entitled  to  the 
costs  of  the  motion  which  he  had  unsuccessfully 
opposed.  SteceTit  v.  Keating^  1  Macn.  &  G.  650  ; 
2  H.  &  Tw.  176  ;  19  L.  J.,  Ch.  407  ;  14  Jur.  167. 

Beqaestration.] — ^A  person  who  had  refused  to 
pay  the  rent  of  a  sequestered  estate,  which  he 
occupied  as  tenant  to  the  sequestrators,  except 
under  an  indemnity,  was  nevertheless  held 
entitled  to  hiB  costs  of  a  motion  by  the  seques- 
trators to  compel  payment  of  the  money.  White 
V.  Wood,  2  Y.  &  CoU.  616  ;  7  Jur.  1124. 

Affidavitf.] — It  is  not  necessary  that  all  the 
affidavits  filed  on  a  motion  should  be  read  in 
order  to  entitle  the  successful  party  to  the  costs 
of  them.    Freer  v.  Rim^ner^  14  Sim.  391. 

If  a  plaintiff  obtains  an  injunction  on  affidavits, 
and  the  injunction  is  afterwards  dissolved  with 
costs,  the  defendants  will  be  allowed  their  costs 
of  counter -affidavits  filed  with  a  view  of 
strengthening  their  crse,  although  the  question 
in  issue  in  the  cause  might  have  been  decided 
on  demurrer.  Banuley  Canal  Co.  v.  Tunbell^ 
17  Beav.  19  ;  13  L.  J.,  Ch,  434. 

Xotion  to  reotlfy  Begiater — Interlooatory 
notions.] — On  the  2Hrd  July,  1889,  a  motion  on 
behalf  of  W.  to  remove  his  name  from  the 
register  of  the  company  in  respect  of  certain 
shares,  came  on  for  hearing  as  an  action  with 
witnesses.  W.  was  not  present  for  examination, 
and  the  court,  as  an  indulgence,  allowed  the 
motion  to  stand  over  till  the  Michaelmas  sittings, 
or.  condition  that  W.  paid  to  the  company  "  all 
their  costs  of  such  motion  incurred  up  to  the 
present  time,  including  the  costs  of  the  hearing 
of  this  motion  this  day."  On  the  16th  December, 
1889,  Kay,  J.,  decided  the  motion  in  favour  of 
W.,  and  ordered  the  taxing-master  to  tax  the 
costs  of  W.  of  his  motion,  except  the  costs  of 
the  said  order  of  the  23rd  July,  1889,  directed 
to  be  paid  by  him.  The  solicitors  of  the  com- 
pany sent  in  a  bill  of  costs  of  the  motion  up  to 
the  "23rd  July,  1889,  including  the  costs  of  the 
motion  on  that  day.  W.  objected  to  pay  any 
(!t>sts  for  items  which  were  utilised  at  the  post- 
poned hearing.  He  also  objected  to  pay  the 
costs  of  an  interlocutory  application  to  attach 
the  secretary  of  the  company  for  non-compliance 
with  an  order  for  discovery,  which  costs  had  by 
consent  been  made  costs  in  the  action  ;  also  the 
costs  of  an  interlocutory  application  to  postpone 
the  trial,  on  which  no  order  was  made  : — Held, 
that  the  taxing-master  had  acted  upon  a  wrong 
ririciple  in  including  these  interlocutory  appli- 


cations in  the  costs  of  the  motion,  which  W.  was 
ordered  to  pay;  but  that  the  other  items  f  t 
subpoenas,  &c.,  which  were  utilised  at  the  {xist- 
poned  trial,  were  in  the  discretion  of  the  taxing- 
master,  and  W.  must  pay  them.  Metropolitan 
Coal  Qmsumers'  Auoeiation^  In  rSj  Waimorighfs 
Ckt0,  63L.  T.216. 

TrmaBfer  of  Aetion — Costa  of  Corroopondenoe 
before  Motion.  J — On  the  hearing  of  an  opposed 
motion  for  the  transfer  of  an  action  from  one 
judge  of  the  chancery  division  to  another,  the 
Lord  Chancellor  made  an  order  directing  the 
transfer,  and  that  the  respondent  should  pay 
the  costs  of  the  motion.  Before  the  notice  of 
motion  was  given,  the  moving  party  wrote  to 
the  respondent  asking  whether  he  would  con- 
sent to  the  transfer,  which  he  refused  to  do.  In 
taxing  the  costs  under  the  order  of  the  Lord 
Chancellor,  the  taxing-master  disallowed  the 
costs  of  this  correspondence.  On  summons  to 
review  the  taxation : — Held,  that  the  taxing- 
master  was  right.  Norton  v.  Fenwick^  64  L.  J., 
Ch.  632  ;  62  L.  T.  341. 

Under  old  Praetiee.] — Costs  cannot  be  given 
on  the  refusal  of  a  rule  to  shew  cause.  Weldron 
V.  NorrU,  2  W.  Bl.  769. 

There  being  no  rule  to  tax  upon.  Poole  v. 
Watwn^  1  Jur.  71. 

Cost  of  shewing  cause  against  a  rule  in  the 
first  instance  are  never  given.  Bex  v.  Long, 
1  M.  &  Ry.  139.  S.  P.,  Reed  v.  Sjwer,  6  D.  P.  C. 
330  ;  Hartoy  v.  Divert,  16  C.  B.  497. 

Though  notice  of  motion  was  given.  Gerrard 
V.  Qatkell,  2  Chit.  401. 

So  where  a  party  shews  cause  successfully  in 
the  first  instance  he  is  not  entitled  to  costs. 
Fitch  V.  areen,  2  D.  P.  C.  439. 

Where  cause  is  shewn  against  a  rule  in  the 
first  instance,  the  costs  are  in  all  cases  in  the 
discretion  of  the  court,  and  will  rarely  be  given. 
Korris  v.  Carrington,  16  C.  B.  (N.8.)  396. 

Where  a  rule  is  not  moved  with  costs,  and 
nothing  is  said  about  them  at  the  time  of  dis- 
charging it,  they  are  not  payable  to  the  successful 
party.  Anon.,  1  Chit.  :j98.  S.  P.,  Drinher  v. 
Patcoe,  4  D.  P.  C.  666  ;  1  H.  &  W.  661. 

A  rule  which  docs  not  ask  for  costs  cannot  be 
made  absolute  with  costs.  Gleddon  v.  TrebbUj 
9  C.  B.  (N.8.)  367. 

The  general  practice  is  for  the  court  not  to 
give  costs  where  they  are  not  asked  for  by  the 
rule,  unless  there  are  special  circumstances. 
Marriott,  In  re,  1  C.  B.  (N.s.)  499. 

Where  a  rule  prays  for  several  things,  to  some 
of  which  the  party  is  entitled,  and  to  others  not, 
but  cause  is  shewn  against  all,  no  costs  are  given 
on  either  side ;  though  if  cause  had  been  shewn 
against  the  bad  part  only,  the  party  shewing 
would  have  had  costs.  Aliven  v.  Fumiral,  2 
D.  P.  C.  49. 

Where  an  affidavit  answered  a  rule  nisi  for 
setting  aside  proceedings  for  irregularity,  with 
costs,  but  was  written  in  a  cramped  and  slovenly 
hand,  the  court  refused  to  grant  the  costs  of  the 
opposition.    Bane  v.  Jones,  8  D.  &  R.  114. 

If  a  rule  is  drawn  up  in  the  alternative,  the 
party  who  fails  on  the  substantial  question  i» 
not  entitled  to  the  costs  of  the  rule,  although 
he  succeeds  upon  the  alternative.  APAndreto 
v.  Adams,  1  Scott,  99  ;  1  Bing.  (N.C.)  270  ;  3 
D.  P.  C.  120;  4L.  J.,C.  P.  4. 

A  rule  to  set  aside  a  judge's  oider  having  been 
drawn   up  at  the  instance  of  the  defendant. 
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without  mentioning  costs,  the  plaintiff  consented 
to  its  being  made  absolute,  notwithstanding  the 
defendant  obtained  a  second  rule,  drawn  up 
with  costs,  stating  that  he  abandoned  the  first : 
— ^The  court  directed  the  costs  to  abide  the  event 
of  the  cause.  Jt^es  v.  ffay^  1  Scott  (N.B.)  399  ; 
1  Man.  &  a.  390. 

Upon  a  motion  to  postpone  a  trial,  the  notice 
of  the  intended  application  omitting  to  offer  the 
costs  of  the  postponement,  the  court  made  the 
rule  absolute  as  well  on  payment  of  those  costs 
as  of  the  'costs  of  the  motion,  though  cause  was 
shewn  in  the  first  instance.  Ward  v.  Dnckery 
6  Scott  (N.B.)  45. 

A  party  who  shews  cause  successfully,  in  the 
first  instance,  against  a  rule,  which,  if  granted, 
would  be  a  stay  of  proceedings,  and  operate  to 
his  prejudice,  will  be  allowed  the  costs  of  oppos- 
ing the  rule.  Rennie  v.  Beresford^  3  D.  &  L. 
464  ;  15  L.  J.,  Ex.  78  ;  10  Jur.  76. 

On  discharging  a  rule  with  costs,  the  practice 
of  the  court  generally  is,  not  to  order  them  to 
be  paid  to  anyone  not  a  formal  party  to  the 
rule,  without  a  separate  application  with  that 
object.    Keg.  v.  Green,  2  G.  &  D.  789. 

The  court  has  a  discretionary  power  to  order 
costs  to  be  paid  by  persons  making  aifidayits  in 
mipport  of  a  motion,  particularly  attorneys  in 
1  heir  professional  character ;  but  if  the  claim 
for  costs  arises  on  the  affidavits  in  answer,  there 
must  be  a  special  application.    Ih, 

After  an  inquisition  under  the  Tithe  Commu- 
tation Act  (6  &  7  Will.  4,  c.  71),  s.  82,  the  owner 
of  the  land  obtained  a  rule  to  set  aside  the  writ 
under  which  it  was  taken,  and  all  subsequent 
proceedings,  which  after  argument  was  dis- 
charged, no  mention  being  made  of  the  costs  : 
— Hekl,  that  the  costs  of  shewing  cause  against 
that  rule  could  not  be  taxed  as  part  of  the  costs 
of  the  inquisition.  Havimertmith  ReTU'Charge, 
Jn  re,  19  L.  J.,  Ex.  66  ;  14  Jur.  917. 

A  party  served  with  a  rule  calling  upon  him 
to  shew  cause  is  not  entitled  to  his  costs  of 
appearing  upon  the  rule,  if  he  has  no  costs  to 
shew.  Cassidy  v.  Steuart,  4  Scott  (N.B.)  187  ; 
3  Man.  &  G.  575  ;  10  L.  J.,  0.  P.  57. 


XVII.  SUMMONSES. 

a.  In  Oeneral,  685. 

b.  Originatinff  Summon*, 

1.  Jurisdiction,  689. 

2.  Service  of,  694. 

8.  Other  Points,  695. 

a.  In  Gsnebal. 

Setermination  of  Questions  at  iisae  in  Action.] 
— Except  to  the  extent  to  which  special  provi- 
sions are  made  by  the  rules,  as,  for  instance,  by 
Old.  XY.,  the  plaintiff  in  an  action  is  not  entitled 
to  take  out  a  summons  for  the  determination  of 
the  questions  which  are  at  issue  in  the  action, 
and  which  will  properly  be  decided  at  the  trial. 
Jiarthwick  v.  Bansford,  54  L.  J.,  Ch.  569  ;  28 
Ch.  D.  79 ;  33  W.  R.  161. 

Sendee — Ont  of  the  Jnrisdietion.] — The  plain- 
tiff having  obtained  judgment  against  the  defen- 
<lant,  a  foreigner  resident  out  of  the  jurisdiction, 
a  summons  was  issued  by  leave  of  a  judge  at 
chambers  calling  on  the  defendant  to  shew  cause 
why  a  receiver  should  not  be  appointed.  On  an 
application  for  leave  to  serve  this  summons  on 


the  defendant  out  of  the  jurisdiction  : — Held, 
that  there  was  no  jurisdiction  to  grant  such  leave. 
Weldon  v.  Gounod,  15  Q.  B.  D.  622. 

A  judge  of  the  chancery  division  has  authority 
to  order  service  out  of  the  jurisdiction  of  a 
summons  under  s.  9  of  the  Vendor  and  Purchaser 
Act,  1874.  Drapers'  Co,  vrMcGinn,  1  L.  R..  Ir.  13. 

The  court  has  jurisdiction  to  order  service  of  a 
summons  under  the  Ck)mpanies  Act,  1862,  ss.  100, 
165,  upon  respondents  out  of  the  jurisdiction. 
BritUh  Imperial  Corporation^  In  re,  5  Ch.  D. 
749  ;  25  W.  R.  683. 

Leave  will  not  be  given  to  serve  a  summons 
for  taxation  of  costs  upon  a  foreigner  out  of  the 
jurisdiction.  Brandon,  Ex  parte,  Bo-uron,  In  re, 
54  L.  T.  128  ;  34  W.  R.  862. 

Where  the  plaintiff  sued  for  goods  in  the 
possession  of  the  defendant,  and  it  appeared  that 
a  foreigner  residing  out  of  the  jurisdiction  claimed 
the  right  to  the  same  goods,  and  would  probably 
sue  the  defendant  in  respect  of  them,  the  court 
gave  the  defendant  leave  to  serve  an  inter- 
pleader summons  out  of  the  jurisdiction  upon 
the  foreigner.  The  effect  of  service  out  of  the 
jurisdiction  in  such  a  case  is  to  give  the  foieigner 
notice  of  the  proceedings  within  the  jurisdiction, 
so  that  he  may  appear  and  prosecute  his  claim, 
or,  if  he  does  not  appear,  so  that  any  future 
claim  prosecuted  by  him  against  the  defendant 
in  respect  of  the  subject-matter  of  the  action 
within  the  jurisdiction  may  be  barred.  Credito 
Gerundeuse  v.  Van  Weede,  53  L.  J.,  Q.  B.  142 ; 
12  Q.  B.  D.  171  ;  32  W.  R.  414  ;  48  J.  P.  184. 

If  it  is  desired  to  make  a  foreigner  residing  out 
of  the  British  dominions  a  party  to  proceedings 
to  be  commenced  by  administration  summons, 
he  should  be  served  with  notice  of  summons,  and 
not  with  the  summons  itself.  McLaughliTi,  In  re, 
RoyUUm  v.  McLaughlin,  25  L.  R.,  Ir.  513. 

Of  Originating  Snnunone.] — See  infra. 

Snbstitnted  Senriee.] — A  sum  of  money 

having  been  paid  into  court  for  the  benefit  of  the 
defendant,  M.,  his  solicitor,  obtained  a  charging 
order  for  costs  upon  it  under  23  &  24  Vict.  c.  127, 
s.  28.  The  costs  had  been  taxed  ex  parte.  M. 
then  took  out  a  summons  to  shew  cause  why  the 
sum  of  money  paid  into  court  should  not  be  paid 
out  to  him  in  part  satisfaction  of  his  taxed  costs. 
This  summons  could  not  be  served  upon  the 
defendant,  who  appeared  to  be  wilfully  evading 
service  of  it.  L.  had  acted  for  the  defendant 
after  M.  had  ceased  to  do  so,  and  H.  had  intro- 
duced the  defendant  to  M. ; — Held,  that  sub- 
st  ituted  service  of  the  summons  should  be  allowed ; 
that  a  notice  calling  upon  the  defendant  to  appear 
in  one  month  should  be  put  up  at  the  master's 
office,  and  served  upon  L.  and  H.,  and  advertised 
in  the  "Times"  newspaper,  and  thereupon,  if  the 
defendant  did  not  appear,  an  order  might  be 
made  on  the  summons.  HuTit  v.  Avstin,  Magon, 
Ex  paHe,  51  L.  J.,  Q.  B.  455  ;  9  Q.  B.  D.  598  ; 
47  L.  T.  800— C.  A. 

rorm.] — The  omission  or  imperfect  description 
of  the  year  in  the  date  of  summons  is  immaterial ; 
it  is  sufficient  if  the  day  and  month  are  properly 
stated.  Sohmions  v.  Nainby,  5  M.  &  W.  389  ; 
7  D.  P.  C.  459  ;  8  L.  J.,  Ex.  267. 

The  word  "  peremptory  "  was  put  upon  a  sum- 
mons, without  the  authority  of  the  judge,  and 
the  court  inflicted  the  paymeut  of  costs  upon  the 
attorney.  Ftnnerty  v.  Smith,  1  Scott,  743  ;  I 
Hodges,  158. 
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Strikiiig  Oat — Frivolous  and  TexAtioai.] — ^A 

summons  under  the  Vendor  and  Purchaser  Act 
asking  for  relief,  to  which  it  is  plain  from  the 
contract  that  the  applicant  cannot  be  entitled, 
will  be  stayed  as  frivolous  and  vexatious.  A. 
agreed  with  B.  to  sell  him  a  public-house,  and 
that  in  case  A.  should  take,  or  be  interested  or 
concerned  in  a  public-house  within  one-third  of 
a  mile  of  the  premises  sold  during  the  occupation 
of  B.  or  his  widow,  A.  should  pay  to  B.  500/., 
and  a  covenant  to  this  effect  should  be  inserted 
in  the  conveyance.  A.'s  title  to  the  property 
consisted  of  an  agreement  to  purchase  it  from  C, 
which  contained  a  similar  provision  limited  to 
the  occupancy  of  A.  and  his  widow,  and  not 
mentioning  any  covenant  in  the  conveyance.  B. 
accepted  the  title  and  tendered  a  conveyance 
containing  a  covenant  by  C,  in  the  terms  of  A/s 
agreement  with  B.  C.  refused  to  enter  into  this 
covenant,  and  B.  took  out  a  vendor  and  purchaser 
summons  for  a  declaration  that  he  was  entitled 
to  a  covenant  by  C.  A.  moved  to  stay  pro- 
ceedings under  the  summons  as  frivolous  and 
vexatious  : — Held,  that,  as  it  was  clearly  impos- 
sible to  make  a  declaration  on  the  summons 
which  would  be  binding  on  B.,  and  the  relief,  if 
any,  to  which  the  applicant  was  entitled  was 
specific  performance  with  abatement,  to  which 
the  declaration  asked  would  not  help  him,  the 
summons  ought  to  be  struck  out  as  frivolous  and 
vexatious.  Bartlet  and  Berry's  Cu-ntract^  In  re, 
76  L.  T.  751. 

Counsel.] — The  rule  against  hearing  counsel  at 
chambers  during  term  did  not  apply  to  summonses 
which  were  taken  out  and  returnable  in  vacation, 
but  adjourned  to  a  day  in  term.  J)oe  d.  Rohtrtt 
V.  Roe,  13  M.  &  W.  691  ;  2  D.  &  L.  673  ;  14  L.  J., 
Ex.  101. 

Behearing  by  another  Judge.]— Where  a  judge 
has,  upon  hearing  the  paities  on  a  summons, 
ref  usea  an  order,  it  is  highly  improper  to  proceed 
by  summons  before  another  judge ;  the  party 
dissatisfied  may  apply  to  the  court.  Wright  v. 
Stevenso/ij  5  Taunt.  850. 

Effect  of,  ai  a  Stay  of  Prooeedinga.]— A  sum- 
mons stays  nothing  unless  it  is  returnable  before 
the  judgment  may  be  regularly  signed.  Calze  v. 
Littleton  iLord),  2  W.  Bl.  954. 

A  summons  is  no  stay  of  proceedings  unless 
followed  up.    Xnotcles  v.  Vallance^  1  Gale,  16. 

A  summons  returnable  before  judgment  is 
signed  operates  as  a  stay  of  proceedings.  MorrU 
v.  Hunt,  1  Chit.  93. 

Where  a  judgment  and  an  attendance  upon  a 
summons  are  running  together,  the  summons 
must  be  attendetl  before  judgment  can  be  signed. 
JfaHon  V.  Wan-f-n,  3  D.  &  L.  142  ;  14  L.  J.,  Q.  B. 
812  ;  10  Jur.  37.5. 

A  summons  to  stay  proceedings  is  waived  by 
the  delivery  of  a  plea  before  the  summons  is 
due.    lb. 

A  summons  served  after  judgment  signed  does 
not  operate  as  a  stay  of  proceedings,  so  as  to  pre- 
vent the  plaintiff  from  making  up  and  carrying 
in  the  judgment  roll.  Phillips  v.  Birch,  2  D. 
(N.s.)  97  ;  6  Scott  (N.R,)  178  ;  4  Man.  &  G.  403  ; 
11  L.  J.,  C.  P.  297. 

A  summons  for  a  stay  of  proceedings  on  pay- 
ment of  debt  and  costs  (in  an  action  in  which 
judgment  bad  been  given  by  default)  was  taken 
out  on  the  24th  April,  returnable  on  the  25th. 
Before  the  summons  was  returnable,  by  agree- 
ment between  the  parties,  the  matter  was  post- 


poned until  three  o'clock  on  the  26th.  On  the 
morning  of  the  2Gth,  the  plaintiff  executed  a 
writ  of  inquiry,  of  which  notice  had  been  pre- 
viously given  : — Held,  that,  as  the  summons 
operated  as  a  stay  of  proceedings  from  the  time 
at  which  it  was  originally  returnable  on  the  25th, 
the  execution  was  bad  and  must  be  set  aside. 
Serjeant  v.  Brown,  2  D.  (n.s.)  985  ;  7  Jur.  700. 

An  order  "  peremptory  "  for  time  to  plead  does 
not  preclude  a  defendant  from  again  applying 
by  summons  for  further  time ;  and,  if  he  takes 
out  such  further  summons,  judgment  signed  for 
want  of  a  plea  after  the  summons  is  returnable, 
is  irregular.  Beazley  v.  Bailey,  16  M.  &  W.  68  ; 
4  D.  &  L.  271  ;  16  L.  J.,  Ex.  1 ;  10  Jur.  906. 

Costa — ^A^'onmed.] — When  a  matter  stands 
over  in  judge's  chambers,  the  summons  is  ad- 
journed, and  therefore  the  costs  of  obtaining  a 
new  appointment  and  serving  it  will  be  disalloweil 
on  taxation.     Catlin,  In  re,  18  Beav.  512. 

An  adjournment  into  court  is  part  of  the 
proceedings  in  chambers,  and  the  costs  of  such 
adjournment  go  with  the  costs  in  chambers. 
MUehell,  In  re,  33  L.  J.,  Ch.  187 ;  9  Jur.  (N.a) 
1272 ;  9  L.  T.  282  ;  12  W.  R.  39. 

The  party  at  whose  instance  an  adjournment 
is  made  will  not  have  to  pay  the  costs  thereof, 
even  if  the  question  appears  unarguable,  unless, 
in  the  opinion  of  the  court,  there  has  been  mis- 
conduct in  bringing  forward  the  question  for  the 
decision  of  the  judge.    lb. 

Where  a  summons  had  been  taken  out  at 
chambers,  afterwards  adjourned  into  court,  and 
abandoned  by  the  plaintiff,  the  court,  on  motion 
by  the  defendant,  ordered  that  the  costs  incurred 
by  him  in  preparing  to  meet  such  summons  should 
be  taxed,  and  paid  by  the  plaintiff.  Litter  ▼• 
Bell,  28  L.  J.,  Ch.  162  ;  5  Jur.  (N.S.)  115. 

The  same  practice  prevails  whether  the 
summons  has  or  has  not  been  adjourned  into 
court.    lb. 

Where  an  adjourned  summons  is  refused,  the 
applicant  will,  as  a  general  rule,  have  to  pay  the 
costs  of  the  summons  as  well  as  the  adjournment. 
Beach  v.  Sleddon,  39  L.  J.,  Ch.  123. 

When  a  summons  is  dismisseil  with  costs,  the 
costs  will,  as  a  general  rule,  include  all  the  costs, 
both  of  the  adjournment  and  in  chambers. 
Alcoeh  V.  Gill,  21  Ii.  T.  704. 

When  a  summons  is  dismissed  with  costs,  costs 
in  chambers  are  included  as  well  as  costs  in  court. 
IpstonePark  Culliery  Co.,  In  re,  Brough's  Claim^ 
18  W.  R.  285. 

Upon  a  summons  being  adjourned  into  court, 
the  "  costs  of  the  application  *'  directed  to  be  paid 
by  the  party  against  whom  the  court  decides  are 
simply  the  costs  of  the  Rdjoumment.  European 
Central  By.,  In  re,  Ilold^n,  IJx parte,  L.  B.  8  Eq. 
444  ;  21  L.  T.  197  ;  17  W.  R.  875. 

When  a  claim  against  a  company  in  liquidation 
is  adjourned  into  couil  and  allowed  with  costs 
out  of  the  estate,  only  the  costs  of  the  adjourn- 
ment into  court  are  meant  to  be  given,  and  the 
costs  incurred  by  the  claimants  in  chambers  must 
be  added  to  the  amount  of  the  claim.  Wright^ 
Ex  parte,  General  Estates  Co,^  In  re^  L.  K.  8  £q. 
123. 

Other  Points.] — Costs  follow  a  reversal 

of  a  decision  of  a  judge  at  chambers.  Friend  t. 
L,  a  4'  B.  By.,  25  W.  R.  735. 

On  a  summons  adjourned  from  chambers  to 
the  court,  it  is  the  practice  to  certify  for  counaeU 
Graham  v.  Graham,  1  Johns.  624. 
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On  an  adjonmment  from  chambers,  the  court 
always  certifies  for  counsel.  GreHlle  v.  Greville^ 
5  Jur.  (N.S.)  1237  ;  8  W.  R.  130. 

See  now  R.  S.  C.  1883,  Old.  LXV.  r.  27,  sub-r.  16. 

b,  Obiginating  Summons. 

1.  Jurisdiction. 

Effect  of  Ord.  IV.]— The  rr.  3  and  4  of  Ord. 
LV.  are  only  rules  of  procedure,  and  only  enable 
certain  proceedings  to  be  taken  by  way  of 
originating  summons  that  would  before  have  had 
to  be  taken  by  action,  and  do  not  enlarge  the 
class  of  persons  entitled  to  take  those  proceedings. 
IlargreareSj  In  rCy  Dicks  v.  Hare^  59  L.  J.,  Ch. 
375  ;  44  Ch.  D.  236  ;  62  L.  T.  819—0.  A. 

Delivery  ap  of  Papers  by  Solicitor.] — The 
expression  "originating  summons"  does  not 
include  every  summons  by  which  proceedings 
are  commenced  without  writ,  but  has  reference 
exclusively  to  summonses  by  which  such  pro- 
ceedings are  commenced  as  could  formerly  have 
only  been  commenced  by  bill  or  writ.  Conse- 
quently the  procedure  laid  down  by  the  rules  in 
the  case  of  an  originating  summons  does  not 
apply  to  a  summons  for  the  delivery  up  of  papers 
by  a  solicitor.  Uollovoay^  In  r<?,  Pallister^  Ex 
parte,  63  L.  J.,  Q.  B.  672  ;  [1894]  2  Q.  B.  163  ; 
i>  R.  384  ;  70  L.  T.  615  j  42  W.  R.  433—0.  A. 

Equitable  Tenant  for  Life  —  Posiession  — 
Cnstody  of  Title  Deeds.] — ^The  court  has  power 
to  make  an  order  allowmg  an  equitable  tenant 
for  life  to  take  possession  of  settled  property, 
and  giving  him  the  custody  of  the  title  deecls, 
\ipon  an  originating  summons.  BaguVs  Settle- 
mentf  In  re,  Bagot  v.  Kittoe  (8  R.  41),  followed. 
Neweti.,  In  re,  ^ewe%  v.  Bamett,  63  L.  J.,  Ch.  763  ; 
[1894]  2  Ch.  297  ;  8  R.  309;  70  L.  T.  653  ;  43 
W.  R.  58  ;  68  J.  P.  767. 

Question  between  Annuitant  and  Devisee  of 
Xand  charged  with  Annuity.] — ^A  person  con- 
tingently entitled  to  an  annuity  charged  by  will 
on  lands  specially  devised,  took  proceedings  by 
originating  summons  against  the  executors  and 
trustees,  and  the  devisee,  to  have  it  determined 
whether  he  was  entitled  to  be  paid  the  annuity : 
— Held,  that  there  was  no  jurisdiction  to  decide 
the  question  on  summons  under  Ord.  LV.  r.  4. 
J^Tetanan's  Trtuts,  In  re,  29  L.  R.,  Ir.  9. 

Creditor's  Action— Absence  of  Legal  Personal 
Representative.] — A  judgment  creditor  took  out 
an  originating  summons  under  Rules  of  Court 
1883,  Ord.  LV.  rr.  3,  4,  against  the  husband  of 
the  judgment  debtor,  who  had  died  intestate, 
SIS  the  person  "entitled  to  take  out  letters  of 
administration  of  the  estate"  of  the  deceased, 
for  administration  of  that  estate.  The  defendant 
liad  applied  for,  but  had  not  yet  obtained,  letters 
of  administration,  and  there  was  in  fact  no  legal 
personal  representative  of  the  intestate  yet 
constituted.  The  plaintiff  moved  for  the  ap{}oint- 
inent  of  a  receiver.  In  opposition  to  the  motion, 
An  affidavit  was  made  by  the  defendant,  stating 
that  since  his  wife's  death  he  had  taken  aU 
i;ece8sary  steps  to  take  out  letters  of  administra- 
tion,  and  that  it  was  his  intention  to  do  so 
immediately  : — Held,  that  the  summons  was  bad, 
<;ven  treating  it  as  a  writ,  since  it  asked  only  for 
Administration  of  the  estate,  and  there  was  no 
legal  personal  representative  before  the  court ; 
that  the  summons  specified  in  Rules  of  Court, 


Ord.  LV.  r.  3,  was  for  relief  against  trustees, 
executors,  or  administrators,  and  that  the  sum- 
mons did  not  come  within  the  order,  and, 
therefore,  that  there  was  no  action  in  which  an 
order  could  properly  be  made,  and  that  the  motion 
must  be  dismissed.  Leash,  In  re,  .Richardson 
V.  Leash,  65  L.  T.  199. 

Exeontor — ^Xoney  to  whom  belonging.] — One 

executor  took  out  an  originating  summons  against 
the  other  executor  and  the  testator's  widow  to 
have  it  decided  whether  a  sum  of  money  in  the 
possession  of  the  widow,  and  which  she  alleged 
had  been  given  to  her  by  her  husband  in  his 
lifetime,  belonged  to  her  or  to  her  husband's 
estate  : — Held,  that  on  the  originating  summons 
the  court  only  had  jurisdiction  to  decide  points 
which  could  have  been  determined  in  an  action 
for  the  administration  of  the  estate,  and  therefore 
had  no  jurisdiction  to  determine  the  question  as 
to  whom  the  money  belonged.  Bavies,  In  re, 
Bavies  v.  Bavies  (38  Ch.  D.  210),  approved. 
Iloyle,  In  re,  Royle  v.  Hayes,  59  L.  J.,  Ch.  1  ; 
43  Ch.  D.  18  ;  61  L.  T.  542  ;  38  W.  R.  17— C.  A. 

Forfeiture  of  Lease— Application  for  Belief.] — 

An  application  by  a  lessee,  under  s.  14,  sub-s.  2, 
of  the  Conveyancing  Act,  1881,  for  relief  against 
forfeitui-e  by  reason  of  a  breach  of  covenant 
cannot  bo  made  hy  oiiginating  summons.  Loch 
V.  Pearoe,  62  L.  J.,  Ch.  582  ;  [1893]  2  Ch.  271 ; 
2  R.  403  ;  68  L.  T.  569  ;  41  W.  R.  369— C.  A. 

Qnestion  between  Legal  Devisees.] — Upon  an 
originating  summons  under  r.  3  of  Ord.  LV.  of  the 
Rules  of  Supreme  Court,  1883,  there  is  jurisdic- 
tion to  determine  such  questions  only  as  before 
the  existence  of  that  rule  could  have  been 
determined  under  a  judgment  for  the  adminis- 
tration of  an  estate  or  execution  of  a  trust. 
Consequently,  there  is  no  jurisdiction  upon  an 
originating  summons  to  decide  a  question  arising 
between  legal  beneficial  devisees  under  a  will. 
Bavies,  In  re,  Bavies  v.  Bavies,  57  L.  J.,  Ch.  759  ; 
38  Ch.  D.  210 ;  68  L.  T.  312  ;  36  W.  R.  587. 

Question  a£fecting  Person  claiming  adversely 

to  Will.] — The  couii;  has  no  jurisdiction,  on  an 
originating  summons  under  r.  3  of  Ord.  LV. 
of  the  Rules  of  Court,  1883,  to  determine  a 
question  affecting  a  person  claiming  adversely 
to  the  will  of  a  deceased  person.  Bridge,  In  re, 
Franhs  v.  Worth,  56  L.  J.,  Ch.  779 ;  56  L.  T. 
726;  35W.  R.663. 

Constmction  of  Will — Settlement.] — H.  de- 
vised lands  to  T.  in  terms  which  raised  a  question 
whether  the  lands  passed  to  T.  in  fee  or  for  life 
only,  with  remainder  to  A.  as  tenant  in  tail 
under  a  prior  settlement,  the  legal  estate  in  the 
lands  passing  direct  to  the  devisee  or  devisees, 
and  there  being  no  trustees  of  the  will.  H.  dial 
in  1863.  T.  died  in  1884,  having  devised  his 
ixial  estate  to  trustees.  A.  executed  a  disentailing 
deed  and  a  resettlement  of  his  estate.  The 
trustees  of  T.'s  will  took  out  an  originating 
summons  under  Ord.  LV.  r.  3,  making  A.  and 
the  trustees  of  his  resettlement  defendants,  for 
the  determination  of  the  questions  whether  the 
lands  devised  by  the  will  of  H.  passed  to  T.  in 
fee,  and  thence  to  the  trustees  of  bis  will,  or 
whether  they  belonged  to  T.  for  life  only  with 
remainder  to  A.  in  tail,  and  if  so,  were  included 
in  A.'8  resettlement : — ^Held,  that  Ord.  LV.  r.  3, 
did  not  apply  to  the  case,  and  that  the  court  had 
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no  jurisdiction  to  determine  the  questions  upon 
an  originating  summons.  Carlyon,  In  re.  Car- 
lyon  v.  Carlyon,  66  L.  J.,  Ch.  219  ;  56  L.  T.  151  ; 
35  W.  R.  155. 

Appointment  of  Seoeiyer.] — Semble,  that  a 
receiver  may  be  appointed  upon  an  originating 
summons.  Gee  v.  Bellj  56  L.  J.,  Ch.  718  ;  35 
Ch.  D.  160 ;  56  L.  T.  305  ;  35  W.  R.  805. 

In  an  administration  action,  commenced  by 
originating  summons,  a  receiver  may  (in  a  proper 
case)  be  appointed  immediately  after  the  service 
of  the  summons  and  before  any  order  for  adminis- 
tration has  been  made.  Franckey  In  r<?,  Dtake 
V.  FrancJte,  57  L.  J.,  Ch.  437  ;  58  L.  T.  305. 

A  mortgagee  issued  a  writ  asking  for  the  usual 
order  for  foreclosure,  and  moved  for  the  appoint- 
ment of  a  receiver,  and  on  the  motion  being 
heard,  a  receiver  was  appointed.  A  statement 
of  claim  was  delivered,  but  the  mortgagor  having 
become  bankrupt,  the  plaintiff  withdrew  his 
claim  for  payment : — Held,  that  the  plaintiff 
should  have  proceeded  by  originating  summons. 
Barr  v.  Harding,  58  L.  T.  74  ;  36  W.  R.  216. 

To  set  aside  Belease.] — Two  legatees  having 
alleged  that  they  had  been  induced  to  execute  a 
release,  indemnifying  the  executors  of  a  testator's 
estate,  without  having  had  independent  advice : — 
Held,  that  they  were  entitled  to  take  out  an 
originating  summons  under  Ord.  LV.  r.  3,  of  the 
Rules  of  Court,  1883,  to  have  the  release  set 
aside,  the  question  of  the  validity  of  the  release 
being  one  "  arising  in  the  administration  of  the 
estate"  and  "affecting"  the  rights  of  the 
legatees  within  the  meaning  of  that  order. 
Oamett,  In  re,  Gandy  v.  Macaulay,  50  L.  T. 
172  ;  32  W.  R.  474. 

The  court,  in  ita  discretion,  will  not  allow  a 
claim  which  involves  setting  aside  a  release  to 
be  determined  on  an  originating  summons,  but 
will  require  a  writ  to  be  issued.  MW  Trutti, 
In  re,  KeUon  v.  MIU,  59  L.  T.  924  ;  37  W.  R.  91. 

Xortgage — Priorities.] — A  question  of  dis- 
puted priority  as  between  two  mortgagees,  even 
assuming  that  the  court  has  jurisdiction  to 
decide  it  on  originating  summons — as  to  which, 
quaere — is  not  such  a  question  as  ought  to  be 
determined  by  such  a  mode  of  procedure. 
Gileg,  In  re,  Real  and  Personal  Advance  Co.  v. 
Mitchell,  59  L.  J.,  Ch.  226 ;  43  Ch.  D.  391 ;  62 
L.  T.  375  ;  38  W.  R.  273—0.  A. 

Question  as  to  ealling  in  Mortgage — 

One  Trustee  against  Co-trustee.] — One  of  the 
trustees  of  a  will  took  out  an  originating 
summons  against  his  two  co-tinistees,  asking  for 
the  determination  of  the  question  whether  the 
trustees  ought  ito  take  any,  and  if  any  what, 
steps  to  call  in  or  otherwise  with  respect  to 
certain  mortgage  securities  held  by  the  trustees 
upon  trusts  declared  by  the  will : — Held,  that 
the  summons  was  properly  taken  out  under  Ord. 
LV.  r.  3  (g),  for  the  determination  of  a  question 
arising  in  the  administration  of  an  estate. 
Medland,  In  re.  Eland  v.  Medland,  58  L.  J.,  Ch. 
572  ;  41  Ch.  D.  476 ;  60  L.  T.  851  ;  37  W.  R. 
753— C.  A. 

Construetion  of  Mortgage-deed — Offer 

to  Bedeem.] — A  mortgage  may  proceed  by  origi- 
nating summons,  under  Order  LIVa.,  r.  1,  to 
have  a  question  of  construction  arising  on  the 
mortgage-deed  determined  without  making  an 


offer  to  redeem.  Nohht  v.  Law  Rrverswnary 
Interest  Society,  66  L.  J.,  Ch.  906  ;  [1896]  2  Ch. 
830  ;  75  L.  T.  309. 

Aetion  for  Bedemptioii— Disputed  Title.] 


— The  plaintiff  obtained  judgment  in  a  redemp- 
tion action  where  the  defendant  denied  the 
tender,  and  disputed  the  plain tiff*s  title  to 
redeem : — Held,  that  the  plaintiff  was  entitled 
to  such  costs  only  as  he  would  have  been  entitle<l 
to  on  an  originating  summons  contested  by  the 
defendant,  and  attended  by  counsel,  such  cost.s 
to  include  the  costs  of  the  witnesses  examined 
in  court  to  prove  tender  and  plaintiff's  title. 
Johnson  V.  Fcans,  60  L.  T.  29. 

Power  of  Appointment  —  Taliditj.]  —  The 
question  having  been  raised  whether  a  power  of 
appointment  under  a  will  was  invalid  as  infring- 
ing the  rule  against  perpetuities : — Held,  that 
there  was  jurisdiction  to  actermine  the  question 
on  an  originating  summons  under  Ord.  LV.  r.  3. 
Hargreares,  In  re,  Midgley  v.  Tatley,  59  L.  J., 
Ch.  384  ;  43  Ch.  D.  40l ;  62  L.  T.  473 ;  38 
W.  R.  470— C.  A. 

Trustees  —  Direetion  to.]  —  An  originating 
summons  ought  not  to  be  taken  out  under  Ord. 
LV.  r.  3,  for  the  purpose  of  obtaining  a  direction 
to  trustees  to  do  or  abstain  from  doing  an  act 
which  is  outside  the  scope  of  their  trusts. 
Suffolk  V.  Lawrence,  32  W.  B.  899. 


Payment  into  Court— WllfU  Sefitult.] — 


An  originating  summons  was  taken  out  under 
Ord  LV.  of  the  Rules  of  Court,  1883,  by  one  of 
the  residuary  legatees  under  the  will  of  a  testator, 
against  the  executors  and  trustees  thereof  asking 
that  certain  questions  or  matter  arising  in  the 
administration  of  the  estate  of  the  testator  might 
be  determined  and  relief  given  in  respect  thereof. 
The  summons  asked  that  a  sum  of  stock  standing 
in  the  names  of  the  trustees  might  be  transferred 
into  court;  that  a  mortgage-deed  for  securing 
thci  payment  of  a  sum  forming  part  of  the 
.testator's  estate  might  be  deposited  in  court ; 
that  the  trustees  might  be  ordered  to  pay  into  court 
a  sum  forming  part  of  the  estate  and  improperly 
used  by  them  in  their  respective  businesses ;  for 
proper  accounts ;  a  declaration  of  the  rights  and 
interests  of  the  persons  beneficially  entitled  ;  that 
so  far  as  might  be  necessary  for  the  purposes 
aforesaid  the  estate  might  be  administered  by 
the  court ;  and  that  the  trustees  might  be  ordered 
to  pay  the  costs.  It  was  objected  that  the  case 
ought  to  have  been  commenced  by  a  writ  in  an 
action,  inasmuch  as  trustees  could  not  properly 
be  chairged  with  wilful  default  by  an  originating 
summons  : — Held,  that  the  court  had  juri^iction 
upon  an  originating  summons,  to  order  payment 
into  court  of  moneys  which  had  been  received 
by  trustees  and  improperly  applied  by  them  ; 
and  therefore  to  grant  the  relief  asked  for  in  the 
present  case.  CJiapman^  In  re^  Fardell  v.  Chap- 
man,  54  L.  T.  13. 

Breach  of  Trust] — A  proceeding  by  which 


trusteees  are  charged  with  a  breach  of  trust 
cannot  be  brought  by  originating  summons. 
WeaU,In  re,  Andrews  y,  Weall,  37  W.  B.  779. 

An  action  was  commenced  by  originating 
summons,  and  on  the  25th  March,  1893,  it  was 
declared  that  the  trusts  of  a  will  ought  to  be  pei-- 
formed  under  the  direction  of  the  court,  and 
certain  inquiries  were  directed,  among  others,  as 
to  the  value  of  the  mortgage  securities  and 
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whether  they  were  snfflcientf  and  whether  they 
should  be  called  in  or  retained,  and  in  case  they 
were  insufficient,  "under -what  circumi»tance8 
and  by  whom  the  moneys  owing  thereon  were 
adTanced,  and  what  valuations  were  taken  by 
the  persons  advancing  such  moneys,  and  whether 
such  investments  were  proper.  On  the  5th 
November,  1894,  further  inquiries  and  accounts 
were  directed,  and  among  others,  an  account  of 
the  personal  estate  not  specifically  bequeathed 
of  the  testator's  estate.  The  chief  clerk  certified 
on  the  26th  of  March,  1896,  that  the  investments 
were  to  a  certain  extent  improper,  and  as  to  one 
of  them  that  it  was  made  on  no  sufl^icient  valu- 
ation, and  found  that  the  defendants  were  liable 
thereon.  A  summons  was  then  taken  out  by 
them  asking  that  this  might  be  varied,  and  it 
was  so  varied  on  the  grounds  that  it  was  beyond 
the  scope  of  the  inquiry  and  not  borne  out  by 
the  evidence.  The  question  now  arose,  the 
summons  to  vary  coming  on  with  the  further 
consideration,  what  further  relief  there  was,  if 
any,  as  it  lay  in  respect  of  a  breach  of  trust,  and 
could  not  presumably  be  given  on  originating 
summons  : — Held,  that  the  words  of  the  inquiry 
above  set  out  went  too  far,  and  that,  if  objection 
had  been  taken  to  it  at  the  time,  it  would  not 
have  been  proceeded  with,  but  that,  not  having 
been  objected  to,  it  was  now  binding  on  the 
court.  That  that  being  so,  it  would  bis  idle  to 
send  the  applicants  to  commence  another  action, 
and  that,  as  the  account  asked  for  was  one  upon 
which  the  defendants,  if  the  case  had  occurred 

Erior  to  the  judicature  act,  might  have  been 
eld  liable  on  the  common  account,  the  bene- 
ficiaries were  entitled  to  have  it  taken.  At  the 
same  time,  there  was  no  intention  of  getting  rid 
of  the  rule  by  a  side  wind  which  prevented  con- 
tested cases  being  decided  on  originating 
summons,  and  if,  therefore,  it  appeared  on  taking 
the  account  that  it  involved  vivft  voce  evidence, 
application  should  be  made  for  directing  the  issue 
to  be  dealt  with  in  the  proper  mode.  Stu^irt, 
In  re,  Smith  v.  Stnart,  74  L.  T.  546. 


Question  vhether  Defendant  Cb-tmstoe 


with  Plaintiff.]  —  The  plaintiff  cUimed,  by 
action,  that  it  might  be  determined  whether  the 
defendant  was  co-trustee  with  him  of  a  settlement 
under  which  both  of  them  had  been  appointed 
trustees,  and  that  a  new  trustee  might  be 
appointed  in  the  defendant's  place.  The  defen- 
dant denied  that  he  had  ever  accepted  the 
trusts  or  acted  as  trustee,  or  that  he  had  refused 
to  concur  in  the  appointment  of  a  trustee  in  his 
place  ;  and  it  was  objected  that  the  application 
ought  to  have  been  by  originating  summons : — 
Held,  that  relief  could  not  have  been  granted 
under  an  originating  summons,  and  that  the 
plaintiff  had  rightly  proceeded  by  action,  and 
was  entitled  to  his  costs  thereof.  Elworthy  v. 
Barxty,  60  L.  T.  80  ;  87  W.  R.  164. 


Appointment  of  Nev  Tmstee— Vesting 


Order.] — Upon  an  originating  summons  asking 
for  general  administration  of  an  estate  and  the 
appointment  of  new  trustee,  the  court  can  make 
an  order  for  the  appointment  of  new  trustees, 
all  the  parties  interested  in  the  appointment 
being  before  the  court.  Allen^  In  re,  Stmes  v. 
Simee,  56  L.  J.,  Ch.  779  ;  56  L.  T.  611.  And  see 
Mtoorthy  v.  Harvey,  supra. 

The  court  has  no  jurisdiction,  upon  an  origi- 
nating summons  in  chambers,  to  make  an  order 
Appointing  new  trustees,  and  vesting  in  them 


the  trust  estate.  Oilly  In  re,  Smith  ▼.  &ill,  5S 
L.  T.  623;  34W.R.  134. 

An  originating  summons  having  been  issued 
under  Ord.  LV.  r.  13  (a),  of  December,  1888, 
for  the  appointment  of  a  new  trustee  and  vest- 
ing order: — Held,  that  this  was  a  "matter'* 
within  8.  42  of  the  Trustee  Act,  1850,  and  that 
the  court  had  power  on  motion  in  the  summons 
to  make  an  order  vesting  the  trust  property  in 
the  new  trustee,  with  the  right  to  call  for  a 
transfer  of  stock  in  the  Bank  of  England. 
Jone^,  In  re,  59  L.  J.,  Ch.  157 ;  61  L.  T.  564  ;  38 
W.  R.  203. 

Under  r.  13  (a)  of  Ord.  LV.  of  the  Rules  of 
Court,  1888,  a  vesting  order  may  be  obtained  by 
summons  in  chambei-s  upon  the  appointment  of 
new  trustees,  but  in  a  complicated  case  a  petition 
for  the  appointment  of  new  trustees  and  a  vest- 
ing oixler  may  be  presented,  and  the  costs  thereof 
will  be  allowed.  Morris's  Settlement  I'l-wstt, 
In  re,  60  L.  T.  96  ;  37  W.  R.  317. 

Trufltee  Belief  Act.] — ^The  procedure  by  way 
of  originating  summons  is  not  intended  to  be 
substituted  for  the  statutory  procedure  under 
the  Trustee  Relief  Act,  and  a  trustee's  right  of 
payment  in  under  that  act  remains  unaffected. 
Parker's  WUl,  In  re,  68  L.  J.,  Ch.  23 ;  39  Ch.  D. 
303 ;  60  L.  T.  83— C.  A. 

Sale  by  Court.] — An  order  for  sale  of  a  judg- 
ment debtor's  interest  in  certain  houses  in  respect 
of  which  a  receiver  has  been  appointed,  can  be 
made  on  an  originating  summons  under  Order 
LV.  r.  9b.  Martin  and  Varlow,  In  re,  13  R. 
189  ;  43  W.  R.  247. 

Approval  of  Sale  bj  Court.] — ^Under  r.  3  (/> 
of  Oitl.  LV.  the  court  can  only  approve  of  a  sale 
which  the  executors  or  trustees  of  the  will  or 
deed  to  which  the  originating  summons  relates 
could  have  made  themselves.  Robinson,  In  re^ 
Pickard  v.  Wh^ater,  55  L.  J.,  Ch.  307  ;  31  Ch.  D. 
247  ;  53  L.  T.  865. 

Objeotion  to — Time  for— Costs.] — ^An  objection 
to  the  jurisdiction  upon  an  originating  summons 
having  been  taken  by  the  defendants  for  the  first 
time  after  the  hearing  of  the  summons  had  been 
adjourned  into  court : — Held,  that  the  objection 
ought  to  have  been  taken  in  chambers,  and  that, 
though  the  objection  was  good,  and  the  summons 
must  be  dismissed  with  costs,  the  defendants 
could  not  be  allowed  the  costs  of  the  adjourn- 
ment into  court.  Daties,  In  re,  Davies  v.  Daries, 
57  L.  J.,  Ch.  759  ;  38  Ch.  D.  210 ;  68  L.  T.  312  ; 
36  W.  R.  587. 

8.  Service  oil 

Similar  to  Servleo  of  Writs.] — In  an  adminis- 
tration action  commenced  by  originating  sum- 
mons under  Ord.  LV.  rr.  3  and  4,  of.  the  Rules 
of  Court,  1883,  the  defendant  being  a  person  of 
unsound  mind  not  so  found  by  inquisition,  the 
summons  was  seiTed,  as  required  for  writs  by 
Ord.  IX.  r.  5,  of  the  same  rules,  on  the  person 
under  whose  care  the  person  of  unsound  mind 
was.  No  appearance  was  made  by  the  defendant 
on  return  of  the  summons,  and  none  was  entered. 
Notice  of  motion  was  served  for  the  appointment 
of  a  guardian  ad  litem,  as  required  by  Ord.  XII 1. 
r.  1,  of  the  same  rules  in  case  of  default  of 
appearance  to  writs.  The  court,  holding  that  the 
rules  as  to  the  service  of  writs  applied  to  an 
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originating  snmmons,  made  an  order  appointing 
a  guardian  ad  litem.  Pepper^  In  re^  Peppvr  v. 
Pepper,  53  L.  J.,  Ch.  1054  ;  50  L.  T.  580 ;  32 
W.  B.  765. 

Indonement  and  Affidavit  of  Semee.] — Ord. 
XiXVII.  r.  6,  applies  to  service  of  an  originating 
fiummons  which  should  be  indorsed  after  service 
in  the  manner  provided  by  Ord.  IX.  r.  16,  and 
the  affidavit  of  service  should  verify  the  making 
«f  such  indorsement.  Browns  y.  Browne^  2i) 
L.  R.,  Ir.  868. 

Oat  of  the  Jnriadiction.] — ^Where  an  origin- 
nting  summons  was  taken  out  by  an  executor  for 
ihe  purpose  of  deciding  the  question  of  the 
<lomicil  of  a  testator,  and  the  widow  and  one 
Adult  child  and  two  infants  were  scparat^^lv 
I'cpresented  by  counsel ;  but  one  adult  child, 
€.  B.,  was  in  Calcutta  and  could  not  be  served. 
And  the  property  was  of  great  value  ;  the  court 
i-efused  to  decide  the  question  in  the  absence  of 
O.  B.,  but  gave  leave  to  issue  a  writ,  and  gave 
leave  to  serve  ihe  writ  out  of  the  jurisdiction, 
And  to  serve  notice  of  motion  on  C.  B.  in  Cal- 
cutta, in  order  to  have  a  declaration  deciding 
the  question,  the  evidence  on  the  summons  to 
be  used  on  the  motion.  Bullen-Smith,  In  rr, 
Berners  v.  Bullen-Smith,  57  L.  T.  924. 

The  court  cannot  order  service  of  an  originating 
summons  out  of  the  jurisdiction.  Bunjield^  In  re, 
Whaley  v.  BuJtJield,  55  L.  J.,  Ch.  467  ;  32  Ch.  D. 
123  ;  54  L.  T.  220  ;  34  W.  R.  872--C.  A. 

8.  Other  Points. 

Form — QaesUonof  Constmction.] — An  origin- 
Ating  summons  Issued  to  obtain  the  construction 
of  a  document,  and  the  ascertainment  of  the 
persons  entitled  thereunder,  should  set  out  specific 
questions  which  the  court  can  answer  categori- 
4:ally.  Harm  an.  In  re,  Lloyd  v.  Tardy,  63 
L.  J.,  Ch.  822  ;  [1894]  3  Ch.  607  ;  8  R.  549 ; 
71  L.  T.  401. 

Statement  of  raeti.] — Where  an  originating 
summons  is  taken  out  to  determine  the  con- 
i>truction  of  a  will,  the  statement  of  facts  supplied 
10  the  judge  should  set  out  the  material  portions 
of  the  will  verbatim  and  not  in  the  indirect  nar- 
rative.   Bence,  In  re,  Smith  v.  Bence,  64  L.  T.  282. 

District  Be^try — ^Bemoval  of  Proceedingf.] 
— See  Thtvaites,  In  re,  Yerhurgh  v.  AHon,  63 
li.  T.  747. 

Third  Party  Proeednre  not  applicable.] — The 

procedure  directed  for  originating  summonses 
under  Ord.  LV.,  and  the  relief  intended  to  be 
thereby  given,  are  not  of  such  a  nature  as  the 
third-party  rules  were  intended  to  apply  to,  and 
Ihe  court  has  no  power  to  give  a  defendant  to  an 
originating  summons  leave  to  issue  a  thinl-party 
notice.  Wilson,  In  re,  Att.-Gen.  v.  Woodall,  60 
L.  J.,  Ch.  101 ;  45  Ch.  D.  266  ;  63  L.  T.  100 ;  39 
AV.  R.  58. 

Point  not  railed  by  Plaintiff.] — Semblc,  in  an 
originating  summons  the  court  will  not  at  the 
instance  of  the  respondent  decide  a  point  not 
laised  by  the  plaintiff  taking  out  the  summons. 
•{.'arter,  In  re,  41  W.  R.  140. 

Costa.] — A  public  body  paying  money  into 
court  under  the  Liands  Clauses  Act,  1845,  must 
pay  the  coats  of  an  originating  summons  for  pay- 


ment out  issued  with  its  concurrence,  although 
there  is  bo  jurisdiction  to  deal  with  the  matter  on 
a  summons.  H'mkf,  In  re.  North  Eastern  Rail- 
way,  Ex  parte,  63  L.  J.,  Ch.  568  ;  8  R.  319  ;  70 
L.  i.  529. 

Objection  to  Jurisdiction.] — See  Dariet^ 

In  re,  supra. 

XVllI.  NOTICES. 

See  R.  S.  C.  1883,  Ord.  LXVI. 

In  Writing.] — ^Whcre  a  writ  of  summons  has 
issued  for  a  sum  under  20/.  the  notice  mentioned 
in  the  indorsement  thereon,  of  the  defendant's 
intention  to  oppose  the  plaintiff's  application  for 
costs,  must  be  in  writing.  Woodward  v.  North, 
6  H.  &  N.  790  ;  29  L.  J.,  Ex.  471  ;  8  W.  R,  694. 

Service  on  Person  not  a  Party  to  Judgment.] — 
In  an  action  for  administration,  judgment  for 
administration  was  delivered  on  the  2nd  June, 

1883,  and  in  November,  1884,  notice  of  the  judg- 
ment was  served  by  the  plaintiffs,  under  an  order 
of  the  court  on  P.,  a  purchaser  of  part  of  the 
testator's  estate  in  which  the  plaintiffs  were  not 
interested.  He  was  not  a  party  to  the  action, 
and  it  did  not  appear  from  the  judgment  how  he 
was  affected.  In  order  to  ascertain  his  position, 
be  entered  an  appearance  on  the  22nd  November, 

1884,  under  Ord.  XVI.  r.  41.  On  finding  that  he 
was  not  affected  by  the  judgment,  he  served 
notice  of  motion  on  the  plaintiffs  that  the  oi-der 
directing  service  might  be  dischai-ged  for  irregu- 
larity, that  the  service  might  be  declared  irregular 
and  set  aside,  that  the  ap{)earance  entered  by  him 
thereupon  inighfbe  vacated,  and  that  the  costs 
of  the  application  and  consequent  on  the  service 
might  be  paid  by  the  plaintiff.  The  motion 
was  ordered  to  stand  over,  and  P.  was  kept  in 
the  proceedings  till  the  hearing  on  further  con- 
sideration, when  Bacon,  V.-C.  refusal  to  give 
him  any  costs  : — Held,  on  appeal,  1  hat  P.  waa 
not  a  person  who  ought  to  have  been  served 
under  Ord.  XVI.  r.  40,  and  that  the  service  was 
irregular ;  that  P.  was  right  in  appearing  to  the 
notice,  that  his  appearance  must  be  vacated,  and 
that  the  plaintiff  must  pay  the  costs  in  both 
courts,  including  the  costs  of  appearance  and 
all  costs  consequent  on  the  service.  Synions,  In 
re,  BetU  v.  Bett»,  54  L.  T.  501— C.  A. 

See  alio  ante,  cols.  574  et  seq. 

PnblicAtion  of  Statutory  Notice.] — ^Where  a 
statute  required  notices  "to  be  af!ixe<l  on  the 
principal  outer  door  of  the  church  of  such 
parish,  or  if  there  shall  not  be  any  church  iti 
such  parish,  then  upon  the  principal  outer  door 
of  every  known  place  of  religious  woi-ship  in 
such  parish,"  it  was  held  that  posting  the  notices 
on  a  notice-board  fixed  on  a  gate  pier  facing  the 
principal  entrance  to  a  place  of  worship,  but  on 
the  opix)site  side  of  the  road,  was  not  a  com- 
pliance with  the  statutory  requirement.  Btg,  v. 
Meath  JJ,,  [1897]  2  Ir.  R.  21. 

In  Particnlar  Cases.]— iS^^  Specific  Titles. 


XIX  PROCEEDINGS  IN  DISTRICT 
REGISTRY. 

See  R.  8.  C.  1883,  Ord.  XXXV. 

Appearance  to  Writ  Issued  out  of.]— When  a 
writ  is  issued  out  of  a  district  registry  and  is 
served  without  the  district,  it  is  imperative  that 
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notice  of  appearance  be  sent  to  the  address  for 
service  within  the  district ;  notice  of  appearance 
given  at  the  address  for  service  in  London  is 
insufficient.  Smith  v.  Vohbin,  47  L.  J.,  Ex.  65  ; 
3  Ex.  D.  338  ;  37  L.  T.  777  ;  26  W.  R.  122— C.A. 

Jurisdiotioxi  of  Begistrar— Solicitor* t  Bill- 
Order  of  Course.] — A  company^  having  its 
rejristered  office  in  Liver])ool,  had  employed  a 
solicitor  living  at  Sheffield  to  take  certain  legal 
proceedings  in  London.  The  company  obtained 
from  the  registrar  of  the  Liverpool  district 
registry  an  order  on  a  petition  of  course  for 
delivery  and  taxation  of  the  solicitor's  bill  of 
costs : — Held,  that  the  registrar  had  exceeded 
his  authority,  and  that  the  order  must  be  dis- 
charged. Porrett,  In  re,  60  L.  J.,  Ch.  396; 
flSUl]  2  Ch.  433  ;  64  L.  T.  762  ;  39  W.  R.  531— 
C.  A. 


Interpleader.]  —  The    judicature   rules 


confer  no  jurisdiction  upon  a  district  registrar  of 
the  high  court  to  make  an  interpleader  order. 
Jfiwd  V.  Yatts,  63  L.  J.,  Q.  B.  218  ;  [1894]  1  Q.  B. 
240  :  70  L.  T.  557  ;  42  W.  R.  412.  But  see  Ord. 
XXXV.  r.  6a. 


To   Bectify   Judgment.]  —  A    district 


registrar  has,  by  r.  6  of  Ord.  XXXV,,  con 
currently  with  a  master  of  the  high  court,  the 
jurisdiction  of  a  master  to  set  aside  a  judgment 
entered  in  the  district  registry.  ITood  v.  Yate» 
(63  L.  J.,  Q.  B.  218  ;  [181)4]  1  Q.  B.  240),  con- 
sidered. Tow7u^id  v.  AirkJuim,  67  L.  J.,  Q.  B. 
5  ;  [1898]  1  Q.  B.  51  ;  77  L.  T.  419 ;  46  W.  R. 
65— C.  A. 


To  open  Aeeonnts  and  Beceiye  Moneys.] 


— The  treasury  order  of  the  1st  of  April,  1876, 
relating  to  the  official  banking  accounts,  applies 
to  fees  and  other  moneys  collected  by  district 
registrars,  and  does  not  authorise  them  to  open 
accounts  and  receive  moneys  (e.g.  on  sale  of  real 
estate)  in  chancery  actions.  Macdonald  y.  Foster ^ 
25  W.  B.  602.    In  C.  A.,  see  infra. 


To  appoint  Beeelyer  and  direct  Aeeonnts.] 


— District  registrars  have  no  power  to  appoint 
receivers,  direct  banking  accounts  to  be  opened, 
and  money  to  be  paid  in  to  those  accounts ;  nor 
have  they  any  power  to  take  accounts  directed 
by  the  judge  in  actions  commenced  in  the  dis- 
trict registries,  unless  the  judgment  specially 
directs  them  so  to  do.  Smithy  In  re,  JSutohinson 
V.  Ward,  6  Ch.  D.  692  ;  36  L.  T.  178  ;  25  W.  R. 
452. 

By  virtue  of  rr.  la  and  4  of  Ord.  XXXV.,  a 
district  registrar  has  power  to  make  an  order  for 
an  account  under  r.  1  of  Ord.  XV.,  and  if  the 
order  so  directs  (but  not  otherwise)  he  can  then 
proceed  to  take  the  account  himself.  Bowen,  in 
re,  Bennett  v.  Bowen,  51  L.  J.,  Ch.  825  ;  20  Ch. 
D.  638 ;  47  L.  T.  1 14.  But  see  Ord.  XXXV.  r.  6 
and  Ord.  LV.  r.  15. 

— <  Aoconnt — Form  of  Beport.] — ^Tn  making 
a  report  to  the  court  under  s.  66  of  the  Judicature 
Act,  1873,  of  the  result  of  an  account  in  an 
administration  action,  the  district  registrar  onght 
to  adopt  the  form  of  a  chief  clerk's  certificate, 
and  to  state  in  the  report  the  persons  who  were 
present  before  him,  and  the  materials  upon  which 
he  proceeded.  Bowen,  In  re,  Bennett  y.  Bowen, 
supra. 


To  Direet  Administration  Aeeonnt  and 

Inquiries.] — In  the  Liverpool  district  registry 
an  action  was  commenced  by  a  writ  of  summons 
for  the  administration  of  real  and  personal  estate, 
and  statements  of  claim  and  defence  having  been 
filed,  the  action  came  on  for  triaL  The  district 
registrar  issued  an  administration  summons,  and 
made,  by  consent,  a  decree  for  administration  of 
the  real  and  personal  estate,  directing  accounts 
and  inquiries,  and  reserving  further  directions. 
The  accounts  and  inquiries  having  been  prose- 
cuted, on  application  for  directions  as  to  setting 
down  the  action  on  further  consideration  : — 
Held,  that  the  proceedings  in  the  district  registry 
were  irregular,  the  district  registrar  having  no 
power  to  make  a  decree,  even  by  consent. 
Irlam  v.  Irlam,  2  Ch.  D.  608 ;  24  W.  R.  292, 
949. 

The  action  coming  on  for  trial  as  a  short 
cause: — Held,  that,  having  regard  to  Old.  XXXV, 
r.  1,  it  is  only  in  default  of  appearance  that  a 
district  re^strar  can  make  an  order  under  Ord. 
XV.  r.  1,  and  that  accounts  and  inquiries  cannot 
be  prosecuted  in  a  district  registry,  except  by 
direction  of  the  court  or  the  judge  of  the 
division,  under  the  Judicature  Act,  187S,  s.  66. 
lb. 

An  application  for  a  decree,  with  liberty  to 
adopt  the  proceedings  in  the  district  registry, 
was  refused,  but  the  usual  administmtion  decree 
was  made,  with  a  direction  that  the  accounts 
and  inquiries  should  be  taken  and  made  in  the 
district  registry,  and  that  the  sale  of  the  real 
estate  should  take  place  in  London  under  the 
supervision  of  the  judge  in  chambers.    Ih. 

Where  an  action  is  intituled  in  the  chancery 
division  and  a  district  registry,  the  usual  inquiries 
may  be  made  in  the  district  registry,  but  the 
application  for  a  sale  should  be  made  in  the 
chambers  of  the  judge  of  the  chancery  division 
to  whom  the  action  is  attached.  Syhes  v.  8ohO' 
field,  49  L.  J.,  Ch.  833  ;  14  Ch.  D.  629 ;  42  L.  T. 
822  ;  29  W.  R.  68. 

Order  directing  Aooonnts,  Inqniries  or  Sale.} 
— Although  the  court  has  power  under  the 
Judicature  Act,  1873,  s.  66,  in  any  action  to 
direct  accounts  and  inquiries  to  be  taken  and 
made  in  a  district  registry,  it  has  no  jurisdiction 
to  appoint  a  receiver  in  such  district  registry  for 
the  purposes  of  the  action.  Walker  v.  MoHnsonj 
34  L.  T.  229  ;  24  W.  R.  427. 

When  the  accounts  and  inquiries  in  an  action 
for  the  administration  of  an  estate  which  was 
insufficient  to  pay  legacies  in  fuU  had  been  pro- 
secuted in  a  district  registry,  the  court  allowed 
the  minutes  of  the  order  on  further  consideration 
to  be  altered  by  directing  the  apportionment 
amongst  the  legatees  to  be  made  by  the  district 
registrar  instead  of  by  the  chief  clerk.  Day  v, 
Wliittaher,  46  L.  J.,  Ch.  680  ;  6  Ch.  D.  734  ;  36 
L.  T.  683  ;  25  W.  R.  767. 

When  a  decree  in  an  administration  action 
directed  the  accounts  to  be  taken  in  a  district 
registry,  and  the  real  estate  to  be  sold  with  the 
approbation  of  the  judge,  Hall,  V.-C,  directed 
that  the  sale  sliould  take  place  in  his  chambers : 
— Held,  that  although  it  might  have  been  more 
convenient  that  the  sale  should  take  place  in  the 
district  registry,  yet  the  place  and  manner  of  the 
sale  was  a  matter  entirely  within  the  discretion 
of  the  judge,  and  the  court  refused  to  interfere 
with  his  exercise  of  such  discretion.  Macdonald 
V.  Foster,  6  Ch.  D.  193  ;  87  L.  T.  296;  26  W  B. 
687— C.  A. 
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Appointment  of  Beoeiyer.] — In  a  creditor's 
action  for  the  administration  of  a  testator's  real 
and  personal  estate,  which  was  commenced  in  a 
district  registry,  on  motion  for  judgment  the 
chancery  division  has  jurisdiction  to  appoint  a 
receiver,  who  must  give  security  in  London,  but 
may  paffl  his  accounts  in  the  district  registry. 
Ca^jper^  In  r«,  Bobertsan  v.  Capper,  26  W.  R. 
434.    And  see  Walker  v.  Rohinion,  supra. 


Paymont  of  Xone j  to  Credit  of  Diitriot 


Xegistxmr.] — ^When  an  action  is  commenced  in  a 
ilistrict  registry  and  money  is  ordered  to  be  paid 
by  a  receiver  into  court  to  the  credit  of  the 
action,  it  is  not  a  compliance  with  that  order  to 
])ay  the  amount  into  a  bank  **to  the  credit  of 
the  district  registrar."  That  mode  of  payment 
IS  irregular,  and  the  money  will  be  ordered  to  be 
brought  into  court  under  the  chancery  funds 
net  and  rules.  FinJay  v.  DacUj  12  Ch.  D.  735  ; 
39  L.  T.  662 :  27  W.  B.  352. 

SemoTftl  of  Proeeedingfl.] — ^A  motion  made  in 
the  chancery  division  in  an  action  commenced 
in  a  district  registry  has  the  effect  of  removing 
such  action  to  London,  so  that  no  further  pro- 
ceedings can  be  taken  in  the  district  registry. 
Dyson  v.  Piekles,  27  W.  R.  376. 

Ord.  XXXV.  r.  16,  provides  that,  "In  any 
case  not  provided  for  by  rr.  13  and  14,  any 
party  to  a  cause  or  matter  proceeding  in  a  dis- 
trict registry  may  apply  to  the  court  or  a  judge, 
or  to  the  district  registrar,  for  an  order  to  remove 
the  cause  or  matter  from  the  district  registry  to 
London,  and  the  court,  judge,  or  registrar  may 
make  an  order  accordingly,  if  satisfied  that  there 
is  sufficient  reason  for  doing  so,  upon  such  terms, 
if  any,  as  shall  be  just."  Circumstances  under 
which  an  order  for  transfer  to  the  high  court  will 
not  be  made.  Netith  and  Brittol  Steam$hip  Co.^ 
In  re,  58  L.  T.  180. 

An  originating  summons  was  taken  out  in  the 
Liverpool  district  registry  by  a  tenant  for  life 
against  the  trustees  of  a  testator's  will  and 
infants,  asking  for  an  account  and  the  appoint- 
ment of  a  new  trustee.  The  testator's  property 
was  situate  in  Leicestershire,  Lancashire,  Scot- 
land, and  London,  and  comprised  a  large 
brewery  in  Lancashire.  The  testator,  by  his  will, 
appointed  three  persons  living  in  Lancashire  as 
trustees  of  his  will,  and  the  defendant  A.  The 
plaintiff  and  the  defendant  A.  lived  in  London, 
and  the  surviving  trustee  in  Lancashire.  On 
summons  by  the  defendant  A.  asking  as  a  matter 
of  right  that  the  proceedings  might  be  removed 
from  the  Liverpool  district  registry  to  London : — 
Held,  that  the  proceedings  did  not  come  within 
the  terms  of  Ord.  XXXV.  rr.  13  and  14,  of  the 
liules  of  Court,  1888,  the  proceedings  not  having 
been  commenced  by  writ,  field,  that  r.  16  of 
Ord.  XXXV.  applied,  and  an  important  part  of 
the  property  being  situate  in  Lancashire,  and 
three  of  the  trustees  appointed  by  the  will  being 
Lancashire  men,  the  summons  must  be  refused. 
ThtoaiteSy  In  re,  Yerburgh  v.  Aston,  63  L.  T.  747. 

A  plaintiff  commenced  an  action  in  the  Brad- 
ford district  registry  for  administration  of  the 
estate  of  a  deceased  party.  The  statement  of 
claim  was  marked  as  delivered  on  19th  Novem- 
ber, 1875,  and  as  assigned  to  the  chancery 
division.  Bacon,  V.-C.  The  defendant  made 
default,  whereon  the  plaintiff  became  entitled  to 
set  down  the  action  on  motion  for  judgment. 
On  the  plaintiff's  motion  under  Ord.  XXXV. 
r.  13,  Bacon,  V.-C,  ordered  the  cause  to  be 


transferred  to  his  court.     Walker  t.  Bobiman, 
33  L.  T.  779  ;  24  W.  R.  137. 

When  a  plaintiff  is  entitled,  under  Ord.  XXIX. 
r.  10,  to  set  down  on  motion  for  judgment  an 
action  which  has  proceeded  in  a  district  registry, 
the  court  will  not  make  an  order,  under  Ord. 
XXXV.  r.  13,  for  the  removal  of  the  action  to 
London,  but  will  direct  the  papers  and  documents 
to  be  sent  to  London,  and  upon  this  being  done, 
the  action  may  be  set  down  for  trial  without 
further  direction  from  the  court.  Birmingham 
Waste  Co.  v.  Lana,  24  W.  R.  292. 

Trial  of  Chancery  Aetioni  eommenced  in.] — 
Notwithstanding  Ord.  XXXV.  r.  la,  chancery 
actions  commenced  in  district  registries  ought 
to  be  tried  in  London  before  the  judge  of  the 
chancery  division  to  whom  they  have  been 
assigned.  Satith,  In  re,  Hutchinson  y.  Ward^S 
Ch.  D.  692 ;  36  L.  T.  178  ;  25  W.  R.  452. 

Power  to  vary  Order  ae  to  Costf .] — ^The  enact- 
ment in  s.  49  of  the  Judicature  Act,  1873,  that 
no  order  by  the  high  court,  or  any  judge  thereof, 
as  to  costs  only  which  by  law  are  left  to  the  dis- 
cretion of  the  court,  shall  be  subject  to  any 
appeal,  does  i^ot  apply  to  the  order  of  a  master 
or  district  registrar,  and  therefore  a  judge  of 
such  court  has  power  to  vary  as  to  costs  an  order 
of  a  district  registrar  dismissing  the  action  with- 
out costs.    Foster  v.  Edwards,  48  L.  J.,  Q.  B.  767. 

Charging  Order  after  Trial.]— Upon  a  petition 
by  a  solicitor  for  a  charging  order  on  property 
preserved  in  an  action  marked  "  Chancery  Divi- 
sion, Liverpool  District  Registry,  Hall,  V.-C," 
which  had  been  tried  by  a  judge  and  jury  at 
Liverpool : — Held,  that  the  judge  who  had  dealt 
with  the  substantial  part  of  the  case  was  the 
only  judge  who  could  deal  with  the  application. 
Owen  V.  Henshaw,  47  L.  J.,  Ch.  267  ;  7  Ch.  D. 
385  ;  26  W.  R.  188. 

Taxation  of  Costa.  J — ^The  court  will  not,  except 
under  very  special  circumstances,  direct  the  costs 
of  an  action  commenced  in  a  district  registry  to 
be  taxed  otherwise  than  by  the  taxing-master  in 
London.  Bay  v.  Whittaker,  46  L.  J.,  Ch.  680  ;  6 
Ch.  D.  734  ;  36  L.  T.  683  ;  25  W.  R.  767. 

When  an  administration  decree  directed 
accoimts  and  inquiries  to  be  taken  in  the  district 
registry  and  ordered  that  upon  the  result  being 
reported  the  action  should  be  heard  in  London 
on  further  consideration,  the  court  refused  to 
allow  the  costs  of  the  action  to  be  taxed  in  the 
district  registry.  Irlam  v.  Irlam,  2  Ch.  D.  608  ; 
24  W.  R.  949. 

The  court  can,  in  its  discretion,  order  the 
taxation  of  costs  in  an  administration  action, 
commenced  and  prosecuted  in  a  district  registry, 
to  be  made  by  the  district  registrar.  The  term 
"  taxing  officer"  in  rr.  3,  11,  and  12  of  Supreme 
Court  Funds  Rules,  1884,  these  rules  being  read 
in  conjunction  with  Ord,  LXV.  r.  27,  sub-s.  43, 
of  Rules  of  Supreme  Court,  1883,  includes  "  dis- 
trict registrar,"  where  the  court  has  directed 
taxation  to  be  made  by  that  officer,  and  the 
paymaster  is  bound  to  act  on  the  certificate 
of  taxation  of  a  district  registrar,  when  the 
court,  in  the  exercise  of  its  discretion,  has  directed 
taxation  in  the  district  registry.  The  court,  how- 
ever, following  Bay  v.  WhUtaker  (6  Ch.  D.  734), 
will  not,  except  under  very  special  circumstances, 
direct  the  casts  of  an  action  commenced  in  a 
district  registry  to  be  taxed  otherwise  than  by  a 
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taxing  master  of  the  chancery  division.  WiUon, 
In  re,  WiUon  v.  Alltree,  68  L.  J.,  Ch.  989 ;  27 
Ch.  D.  242  ;  82  W.  R.  897. 

Beviev  of  Taxation — ^AppeaL] — ^A  taxa- 
tion of  sheriff's  costs  and  charges  by  a  master  of 
the  supreme  court  or  district  registrar  of  the  high 
court,  under  the  general  order  as  to  fees  of  the 
31st  of  August,  1888,  made  in  pursuance  of  the 
SherifEs  Act,  1887,  is  not  the  subject  of  review 
under  the  provision  of  Oixi.  LXV.  r.  27  (39-41), 
of  the  rules  of  the  supreme  court.  Such  tax- 
ation is  a  mere  calculation  of  amount,  and,  per  se, 
fixes  no  liability  on  the  person  assessed.  Town- 
end  V.  YiyrUhlre  iS)utriff),  59  L.  J.,  Q.  B.  156  ; 
24  Q.  B.  D.  621  ;  62  L.  T.  402 ;  38  W.  B.  381  ; 
64  J.  P.  598. 

Where  a  taxation  of  costs  has  been  carried  out 
in  a  district  registry,  and  objections  have  been 
delivered  to  and  disallowed  by  the  registrar,  a 
judge  of  the  high  court  has  jurisdiction  on  a 
summons  to  review  the  taxation  to  make  an 
oi-der  that  the  items  referred  to  in  the  objections 
be  referred  to  a  master  of  the  supreme  court  for 
ic-taxation.  Stevens  v.  Griffin,  66  L.  J.,  Q.  B. 
fi:)8  ;  [1897]  2  Q.  B.  368  ;  76  L.  T.  808  ;  45  W.  R. 
6.->8— C.  A. 
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6.  Accounts  and  Inquiries — See  Accounts 
AND  Inquiries. 

b.  Judge  at  Chambers. 

1.  Jurisdiction,  732. 

2.  Summons  —  See    Ord.  LTV.   and    ante, 

Summonses,  cols.  685  et  seq. 

3.  Orders  —  Service,  &c.    See   ante    Judg- 

ments AND  Orders,  cols.  547  et  scq. 

4.  Appeals  from — See  Appeal. 

C.  Fees    on    Entering   Appeal — See  infra, 
Court  Fees,  coL  800. 
e.  The  Masters,  736. 

a.  Chancery  Division. 

1.  Katters  Beferred  to  Ohambers. 

See  R.  8.  C.  1883,  Ord.  LV.  r.  2. 

Private  Aet.] — ^A  private  act  of  parliament 
directed  a  reference  to  a  master  of  the  court  of 
chancery  from  time  to  time  for  various  purposes 
connected  with  the  management  of  an  estate  : — 


Held,  that  the  reference  may  now  be  directed 
to  the  chief  clerk  in  chambers.  Thornhill  v. 
TfwrnhUl,  1  Eq.  R.  397  ;  22  L.  J.,  Ch.  985  ;  17 
Jur.  262 ;  18  Jur.  31 ;  1  W.  R.  251,  469. 

Qnestioii  of  Lav.] — Where  the  question  in  the 
suit  is  a  question  of  law,  the  inquiry  must  be 
made  at  chambers  unless  the  parties  can  come 
to  an  agreement.    Duffield  v.  Lenny,  1  W.  R.  74. 

Inquiry.] — When  a  plaintiff  is  allowed  to  go 
into  evidence  in  chambers  in  support  of  a  point 
in  his  case  raised  at  the  hearing,  but  which 
formed  no  part  of  the  prayer  of  the  bill  (as,  for 
instance,  whether  valuable  consideration  was 
really  given,  when  the  settlement  under  which 
he  claims  appears  prim&  facie  to  have  been 
voluntary),  there  must  be  an  order  drawn  up 
directing  the  inquiry,  and  the  case  cannot 
proceed  before  the  chief  clerk  on  a  simple 
adjournment  to  chambers.  Kelson  v.  Kelson, 
9  Hare  (App.)  butxvi. ;  17  Jur.  129 ;  1  W.  R. 
196. 

Proceedings  by  inquiries  in  chambers,  and  by 
certificate,  in  a  case  where  the  consideration  of 
the  result  of  the  evidence  was  adjourned  for 
argument  in  court.  Rogers  v.  Mort,  10  Haro 
(App.)  liii. 

roreolosnre.] — In  foreclosure  suit,  the  refer- 
ence should  be  to  the  judge's  cliief  clerk  in 
chambers.  Staines  v.  Jludlin,  16  Jur.  965 ;  1 
W.  R.  13. 

Leases.] — ^An  application  for  a  renewal  of  a 
lease  ougnt  to  be  by  summons  in  chambers. 
Buikford  V.  Chalker,  1  Eq.  R.  236. 

Leases  to  be  granted  by  trustees  under  the 
provisions  of  the  19  &  20  Vict.  c.  120,  must  be 
settled  in  chambers.  Procter's  Settled  Estates, 
In  re,  26  L.  J.,  Ch.  464 ;  3  Jur.  (N.S.)  534  ;  5 
W.  R.  643. 

Damages.] — ^Inquiry  as  to  damages  for  pol- 
luting a  stream  sent  to  chief  clerk  and  not  to  a 
referee.  Slack  v.  Midland  Jig,,  50  L.  J.,  Ch. 
196  ;  16  Ch.  D.  81 ;  43  L.  T.  434  ;  29  W.  R.  302. 

Condaot  of  Prooeedingi.] — The  question,  who 
is  to  have  the  conduct  of  the  proceedings,  will 
be  decided  in  chambers,  as  well  where  the  pro- 
ceedings are  in  two  causes  as  where  they  are  in 
one  cause.  Stone  t.  Van  Ileythuyseu,  18  Jur. 
344. 

Fund  in  Conrt.] — Questions  respecting  the 
payment  of  money  out  of  court  are  properly 
settled  before  the  chief  clerk,  or  in  case  of 
ditticulty  by  the  judge  in  chambers,  and  ought 
not  to  be  made  the  subject  of  an  application  in 
open  court.     Bentleyy.  Grace n,  1  W.  R.  362,  401. 

The  court  having  ordered  certain  small  lease- 
holds to  be  sold  and  the  pix)ceeds  distributed, 
together  with  a  fund  in  coui*t,  among  numerous 
parties,  upon  the  certificate  of  the  chief  clerk,  in 
order  to  save  expense,  directed  the  purchasers  to 
be  served  with  a  summons  to  show  cause  at 
chambers  why  the  proceeds  should  not  be  distri- 
buted pursuant  to  the  order;  and  no  cause 
having  been  shown,  the  proceeds  were  distributed 
by  the  chief  clerk.  Thvrp  v.  Oiven,  2  Sm.  &  G. 
(App.)  i. 

Where  3002.,  part  of  a  fund  in  court,  was  to  be 
settled  by  the  couit,  the  petition  for  the  settle- 
ment was  referred  to  chambers  ;  and  after  con- 
sideration the  trusts  were  inserted  in  the  ordCTf 
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instead  of  the  settlement  being  referred  to  the 
conveyancing  counsel.  Chamberlain  t.  Outm- 
herlaitij  1  Sm.  k  O.  (App.)  xxviii. 

All  questions  of  title  relating  to  land,  in  which 
money  in  court  is  to  be  invested  under  the  order 
of  the  court,  are,  as  a  general  rule,  referred  to 
chambers  for  consideration,  and  the  judge  in 
chambers  wiU  there  consider  whether  he  can 
approve  of  the  title  without  sending  it  to  the 
convevancing  counsel  of  the  court.  Jones' 
Settled  Estates,  In  re,  3  Eq.  Rep.  735  ;  24  L.  J., 
Ch.  504  ;  1  Jur.  (N.s.)  817  ;  3  W.  R.  564. 

Onardian.] — ^Application  for  the  appointment 
of  a  guardian  to  concur  in  a  special  case  (se€  9 
Hare  (App.)  xlviii.)  made  in  court  and  not  by 
summons  at  chambers.  Thomhill  v.  Cupleston, 
10  Hare  (App.)  Ixvii. 

Sale.] — Evidence  of  the  propriety  of  a  sale  of 
an  estate  by  private  contract  heard  and  approved 
of  in  court,  and  not  referred  to  chambers.  Pim 
V.  Insall,  10  Hare  (App.)  Ixxiv. 

See  also  Lands  Clauses  Acts — Trustee 
Acts  —  Tbusteb  Relief  Acts — Infai^t  — 
Settled  Land,  and  other  Specific  Titles. 


8.  Authority  of  Chief  Clerk. 

To  deeide  Neoeisary  Qaettioni.}— Where  an 
inquiry  as  to  personal  estate  was  directed  in  a 
suit,  commenced  by  administration  summons, 
and  a  question  arose,  in  the  course  of  such 
inquiry,  as  to  whether  there  was  a  binding  agree- 
ment for  a  settlement,  which  it  became  necessary 
to  determine,  in  order  to  ascertain  what  the 
))crsonal  estate  consisted  of,  and  the  chief  clerk 
determined  that  question,  and  this  finding  was 
objected  to  as  being  ultra  vires  : — Held,  that  the 
chief  clerk  had  power  to  decide  the  question,  it 
being  necessary  to  do  so  to  carry  out  the  inquiry. 
Wadham  v.  Rigg,  2  Dr.  &  Sm.  78 ;  8  Jur.  (N.S.) 
206  ;  6  L.  T.  180 ;  10  W.  R.  365. 

WitneMes.] — An  alleged  contributory  under  a 
winding-up  order  was  summoned  before  the  chief 
clerk  as  a  witness,  and  to  produce  papers.  He 
refused  to  be  sworn,  on  the  ground  that  it  was 
important  that  he  should  liave  the  assistance 
of  counsel.  Upon  a  motion  to  commit : — Held, 
that  the  witness  had  no  right  to  refuse  to  be 
sworn,  but  that  the  proper  course  was,  after  he 
was  sworn,  to  apply  to  the  chief  clerk  to  have 
his  examination  taken  before  the  judge  or  an 
examiner,  and,  if  necessary,  to  have  the  question 
determined  by  adjournment  in  court.  Electric 
Telegraph  Co,,  In  re,  Bunn,  Ex  parte,  24  Beav. 
137  ;  26  L.  J.,  Ch.  614  ;  3  Jur.  (N.S.)  1013. 

The  chief  clerks  of  the  vice-chancellors  have 
power  to  administer  an  oath  under  the  winding- 
up  acts.  National  Alliance  Assurance  Cb,,  In 
re,  1  L.  T.  131  J  8  W.  R.  76. 

Compromiie.] — ^An  official  manager,  having 
entered  into  a  compromise  with  a  contributory, 
believing  that  some  of  the  statements  made 
by  the  contributory  were  untrue,  sought  to  set 
aside  the  compromise,  on  the  ground  that  it  had 
only  received  the  sanction  of  the  chief  clerk, 
and  had  not  received  that  of  the  judge,  or  been 
brought  before  his  attention : — Held,  that  the 
compromise  was  valid,  although  it  had  not  been 
brought  before  the  judge.    Home  Qmntits  Life 


Assurance  Co.,  In  re,  Qarstin,  Ex  parte,  6  L.  T. 
374  ;  10  W.  R.  457. 

General  Administration.]  —  The  proviso  in 
Ord.  LV.  r.  15,  that  no  judgment  or  order  for 
general  administration  shall  be  made  under  r.  4 
of  that  order  by  the  chief  clerk,  extends  to 
orders  for  general  culministration  of  trust-s  con- 
stituted by  deed.  Davidson  v.  Young,  54  L.  J., 
Ch.  747. 

Beferenoe  to  Aceonntant.] — A  reference  made 
by  a  chief  clerk  to  an  accountant  of  questions 
arising  in  an  action  is  irregular.  Ildl  v.  King^ 
3  De  G.  J.  &  S.  418  ;  1  N.  R.  341 ;  9  Jur.  (N.8.) 
527  ;  8  L.  T.  220. 

Inquiry  as  to  Debts — Pnrehase  of  Debts  bj 
Flaintifrs  Solieitor.]  —  The  solicitor  to  the 
plaintiff  in  a  creditor's  action  bought  up  debts  ; 
the  estate  was  insolvent:  —  Held,  that  the 
question  whether  the  solicitor  was  trustee  for 
the  creditors  of  any  profit  on  the  purchase  could 
not  be  raised  by  the  certificate  of  the  chief  clerk, 
in  the  absence  of  any  direction  on  the  subject  in 
the  order  under  which  the  certificate  was  made. 
Ttllet,  In  re,  Field  v.  Lydall,  55  L.  J.,  Ch.  841  ; 
32  Ch.  D.  639  ;  54  L.  T.  604  ;  35  W.  R.  6. 

Short  Notiee— Yaoation.] — Leave  to  serve 
short  notice  of  motion  cannot  be  given  by  the 
chief  clerk  in  vacation  any  more  than  during  the 
sittings.     Conaclier  v.  Conacher,  29  W.  R.  230. 

8.  Aidjonmment  to  Judge  or  Court; 

Bight  of  Parties.]— The  chief  clerk  in  chambers 
never  makes  any  order  of  his  own  authority,  but 
nil  the  oniers  made  in  chambers  are  orders  of  the 
judge,  and  are,  in  fact,  made  by  him  in  the 
presence  of  the  parties,  unless  they  agree,  for 
their  own  convenience,  to  take  the  order  without 
actually  going  before  the  judge  in  chambers,  or 
unless  the  order  is  such  an  order  of  course  as 
would  be  made  in  court  without  communication 
with  the  judge,  upon  simply  handing  in  a  brief 
to  the  registrar  ;  such  last-mentioned  order,  when 
made  in  chambers,  being  made  upon  the  com- 
munication of  the  chief  clerk  to  the  registrar 
without  the  actual  intervention  of  the  judge. 
The  judge  in  chambers  is  always  accessible  to 
any  of  the  parties  who  are  engaged  in  proceed- 
ings there ;  and  any  party  suggesting  that  he 
wishes  to  see  the  judge  personally  can  at  once  do 
so.  Ilayward  v.  Hay  ward,  1  Kay  (App.)  xxxi  ; 
23  L.  J.,  Ch.  549  ;  2  Eq.  R.  436  ;  2  W.  R.  332. 

It  is  the  absolute,  unqualified  right  of  the 
suitor  to  adjourn  a  summons  in  chambers  from 
the  chief  clerk  to  the  judge,  at  his  own  risk 
as  to  costs.  The  suitor  has  a  right  to  go  to  the 
judge  at  any  time  before  the  chief  clerk's  order 
becomes  operative — that  is,  before  the  order  is 
drawn  up  and  passed,  or  until  something  haa 
been  done  under  it.  Scott  v.  Homer,  60  L.  J.> 
Ch.  238  ;  63  L.  T.  618. 

Upon  proceedings  in  chambers  any  party  has. 
a  right  at  any  time  to  have  any  question  brought 
before  the  judge  personally,  there  being  no  such 
thing  as  an  appeal  from  the  chief  clerk's  decision. 
Jiigg,  In  re,  Wadham  v.  Rigg,  6  L.  T.  180  ;  10 
W.'  R.  3fi5. 

Every  suitor  of  the  court  has  an  unqualified 
right  to  have  his  case  heard  before  the  judge  izk 
person,  whether  under  the  ordinary  proceed- 
ings of  the  court  or  under  the  winding-up  acts. 
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Agricnltvral  Cattle  Assnrancc  Co.,  In  r<?, 
jJtnce,  Ex  parte,  30  L.  J.,  Ch.  619;  7  Jur.  (N.B.) 
590  :  4  L.  T.  430  ;  9  W.  U.  G82— L.J.T. 

When  either  party  is  dissatisfied  with  the  chief 
clerk's  decision,  the  matter  should  be  brought 
before  the  judge  in  chambers.  Parr  v.  Lotegrove, 
4  Drew.  170;  4  Jur.  (N.S.)  600;  6  W.  R.  201. 

Objections  to  the  finding  of  the  chief  clerk  as 
to  title  should  be  made  and  at  once  referred 
to  the  judge  in  chambers  before  certificate  made. 
I^arr  v.  Lnvegroce,  4  Jur.  (n.s.)  600  ;  6  W.  R. 
201. 

Either  party  hn«  a  right  on  the  minutest  point 
to  require  an  adjournment  before  the  judge 
himseU  in  chambers.  London  and  County 
AAJtvrance  Co,,  In  re,  5  W.  R.  794. 

Where  accounts  are  being  taken  in  chambers 
before  the  chief  clerk,  either  party  has  a  right  to 
have  an  item  which  has  been  found  against  him 
ndjourned  before  the  judge  without  taking  out  a 
summon <4  for  that  purpose  ;  and  where  a  question 
of  principle  is  involved  in  a  particular  item  it 
may  be  necessary  to  do  this.  But  the  onlinary 
j)ractice  is  to  wait  tiU  the  account  is  conif>lctcd, 
r4:id  then  take  the  adjournment  once  for  all 
before  the  judge.  If  a  solicitor  were  to  insist 
upon  his  right  to  take  particular  items  before 
the  judge  in  an  unreasonable  mUnncr,  the  court 
might  make  him  pay  the  costs  personally.  Upton 
V.  Browne,  20  Ch.  D.  731  ;  47  L.  T.  289 ;  30 
W.  R.  817. 

Siieretion  of  Judge.] — It  is  in  the  discretion 
of  the  judge  to  hear  matters  in  chambers,  or  to 
adjourn  them  into  court.  Agricttltttral  Cattle 
AMvranre  Ch,,  In  re,  3  De  G.  F.  &  J.  194  ;  11 
\V.  R.  386. 

Not  an  Appeal. J — ^An  adjournment  from  the 

chief  clerk  to  the  judge  in  person  is  not  in  the 

nature  of  an  appeal.     Watts,  In  re.  Smith  v. 

Waits,  62  L.  J.,  Ch.  209  ;  22  Ch.  D.  1  ;  48  L.  T. 

1G7  ;  31  W.  R.  262.     S.  P.,  Rigg,  In  re,  supra. 

Adjournment  into  Court.] — Practice  as  to 
dii'cussion  in  court  of  a  question  raised  in 
chambers.  Hudson  v.  Carmichael,  23  L.  J.,  Ch. 
893  ;  18  Jur.  851.     See  1  Kay,  613  ;  2  W.  R.  503. 

On  a  summons  adjourned  from  chambers  to 
the  court,  it  is  the  practice  to  certify  for  counseL 
Graham  v.  Oraham,  1  Johns.  624  ;  5  Jur.  (n.b.) 
1237. 

The  practice  on  proceedings  in  chambers  is, 
that  if  one  side  only  desires  to  be  heard  by 
counsel,  the  judge  hears  the  argument  in 
chambers  ;  if  both  desire  to  be  so  represented, 
the  matter  is  adjourned  to  be  heard  in  court. 
Jtumhold  V.  Forteath,  3  Kay  &  J.  44. 

Evidenee.] — On  the  hearing  of  a  summons 

adjourned  from  chambers  into  court,  afiidavits 
filed  after  the  time  fixed  by  the  chief  clerk  for 
the  filing  of  evidence  cannot  be  used  before  the 
judge  in  court  unless  special  leave  to  use  the  new 
affidavits  has  been  giv^a  cither  by  the  judge  or 
the  chief  clerk.  This  rule  does  not  apply  where 
no  time  has  been  fixed  by  the  chief  clerk  for  the 
filing  of  evidence.  Chifferiel,  In  re,  Chift'eriel  v. 
Watson,  58  L.  J.,  Ch.  137 ;  58  L.  T.  877 ;  36 
W.  R.  806. 

Behearing.]— It  is  at  the  option  of  a 

party,  who  is  dissatisfied  with  a  certificate  of 
the  chief  clerk,  to  have  his  objections  to  it  argued 
before  the  judge  in  chambers  or  in  open  court ; 

VOL.   XI. 


but  where  objections  have  been  argued  before  a 
judge  in  chambers,  no  rehearing  will  be  allowed 
in  open  court,  except  under  special  circumstances. 
York  and  North  Midland  Ry,  v.  Hudson,  2  Eq. 
Rep.  295 ;  18  Beav.  70  ;  17  Jur.  1090  ;  2  W.  R. 
90. 

Where  a  party  wishes  to  appeal  from  a 
certificate  of  the  chief  clerk  which  has  been 
confirmed  by  a  judge  in  chambers,  the  proper 
course  is  to  make  an  application  in  open  court, 
when  the  judge  will  make  an  order,  pro  f  ormA, 
in  conformity  with  the  decision  in  chambers, 
against  which  the  party  can  appeaL  lb.  See 
also  Appeal. 

Form  of  Order.] — On  an  adjourned  sum^ 


mons  from  chambers,  the  court  will  not  make 
any  declaration,  but,  if  necessary,  will  direct  a 
certificate  to  the  same  effect  to  be  drawn  up  by 
the  chief  clerk  for  its  approval.  Morgan  v. 
Hatchell,  19  Beav.  86  ;  24  L.  J.,  Ch.  135 ;  1  Jur. 
(N.s.)  125  ;  8  Eq.  R.  121  ;  3  W.  R.  126. 

In  vhat  Cases.] — Important  questions. 


are  to  be  discussed  in  court.  Mildmay  v. 
Methvsn,  1  Drew.  215 ;  22  L.  J.,  Ch.  297 ; 
16  Jur.  965  ;  1  W.  R.  13.     . 

A  creditor's  summons  was  taken  out  iB> 
chambers  in  a  cause.  Upon  the  return  of  the 
summons,  the  chief  clerk,  finding  that  he  had 
no  jurisdiction,  adjourned  the  summons  into . 
court  at  the  suggestion  of  all  parties,  to  come 
on  with  the  cause  upon  further  consideration : 
— Held,  that  the  application  by  summons  was. 
regular,  but  that  it  ought  to  have  been  referred 
to  the  judge  in  cham.bera,  and  not  adjourned 
into  court.  HallHey  v.  Henderson,  4  Jur. 
(N.8.)  202. 

If  any  point  arises  in  the  judge's  chambers 
of  sufiScient  importance  to  require  the  assistance 
of  counsel,  the  point  should  be  argued  in  court. 
Bennett's  Estate,  In  re,  2  Eq.  Rep.  4  ;  18  Jur.  83. 

The  proceeding  by  adjourned  summons  is 
inconvenient ;  the  chief  clerk's  opinion  should 
be  taken,  and  the  matter  should  be  brought  on 
by  motion  to  discharge  bis  order.  Ware  v. 
Watson,  1  Jur.  (N.s.)  1083  ;  4  W.  R.  36. 

Costs.] — It  is  the  right  of  every  party 


to  have  the  opinion  of  the  judge,  as  of  course, 
and  if  a  matter  is  adjourned  into  court  with  a 
view  to  obtain  the  judge's  opinion,  the  costs 
of  the  proceedings  m  court  must,  as  a  general, 
rule,  be  borne  in  the  same  way  as  the  costs  in 
chambers  would  have  been.  Mitcliell,  In  re^ 
33  L.  J.,  Ch.  187  ;  9  Jur.  (N.S.)  1272 ;  9  L.  T. 
282  ;  12  W.  R.  39. 

Therefore,  where  a  matter  was,  without 
opposition,  adjourned  into  court  in  order  to 
obtain  the  opinion  of  the  judge  on  a  question 
of  domicil,  and  on  the  matter  coming  on  in. 
court  the  counsel  for  the  party  opposing  the 
view  taken  by  the  chief  clerk  considered  the 
question  not  arguable  on  the  part  of  his  client : 
— Held,  that  this  was  no  sufficient  ground  for 
fixing  this  party  with  the  costs  of  the  pro- 
ceedings in  court.    Ih, 

A  reservation  of  costs  is  implied  without 
express  direction  where  the  cause  is  adjourned 
before  the  judge  at  chambers.  Wallis  v. 
^fl*farrf,2Eq.Bep.608;  17  Jur.  1107;  2  W.B.  47. 

See  also  ante,  ooL  688. 

Order  drawn  np.] — Where  the  chief  clerk 
expresses  his  opinion,  and  any  of  the  parties  are 
dissatisfied  with  it,  they  haye  always  a  right  to 
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have  the  heariog  adjourned  into  court ;  but  it  is 
no  appeal — ^it  is  merely  a  continuation  of  the 
hearing  begun  before  the  chief  clerk.  If  the 
chief  clerk  makes  an  order  which  is  drawn  up, 
then  a  motion  may  be  made  to  discharge  that 
order ;  but  that  is  a  different  proceeding. 
Leeds  v.  LeioiSf  3  Jur.  (N.s.)  1290. 

4.  Chief  Clerk's  Certificate, 
a.  General  Form  and  Cdntenti. 
On  Sale  by  the  Court.] — See  Vendob  aitd 

PUBCHASEB. 

**  Without  Prejudice.**]— When  the  chief  clerk 
in  distributing  a  fund,  by  consent  of  all  the 
•claimants,  waives  a  question  of  title  as  to  some 
of  the  claimants,  the  certificate  should  be  made 
"without  prejudice."  Waterton  v.  Burt,  39 
X.  J.,  Ch.  425. 

Incidental  Queition.] — Under  an  order  of 
reference  to  take  an  account  of  assets,  the 
master  having  reported  that  there  were  assets 
sufficient  to  satisfy  the  plaintiff's  legacy, 
Although  assets  to  an  amount  sufficient  to  satisfy 
the  trusts  of  the  will  were  not  shewn  by  the 
■accounts,  the  master  grounding  his  general 
finding  upon  the  evidence  of  the  defeud.'int's 
admission  of  assets  by  his  answer,  upon  which  a 
personal  decree  against  him  had  been  made,  but 
which  the  plaintiff  had  been  advised  to  abandon 
.  and  take  a  new  decree  for  an  account  of  assets 
under  the  circumstances,  with  a  view  to  more 
effectual  relief : — Held,  that  the  report  was 
right,  this  being  an  inference  directly  arising 
-from,  although  not  strictly  within,  the  terms  of 
the  reference,  and  the  master  not  being  so 
purely  ministerial  as  to  be  precluded  from 
•drawing  such  inferences,  but,  on  the  contrary, 
bound  to  do  so.  Even  if  matter  so  reported 
beyond  the  terms  of  the  order  was  surplusage, 
that  is  not  a  ground  of  exception,  it  not  being  of 
.course  to  send  back  the  report  to  the  master  to 
expOnge  a  few  unnecessary  words.  McCarthy 
-V.  M'Cartky,  1  Moll.  136. 

Facts  and  Beasons.] — Masters  in  chancery,  in 
reports  which  are  special,  are  only  to  state  bare 
matters  of  fact.  Marlborough  (JDuhe')  v.  WJieat^  1 
Atk.  454. 

Master,  in  his  report,  is  always  at  liberty, 
though  not  directed  by  decree,  to  state  his 
reasons  for  disallowance  of  a  claim.  Cham- 
pemown  v.  Scott,  4  Madd.  209  ;  22  B.  B.  248. 

On  a  reference  to  a  master  in  bankruptcy, 
with  liberty  for  him  to  examine  parties  on 
interrogatories  if  he  should  think  fit,  it  seems 
that  if  the  master  should  decline  to  examine 
any  party  when  required  so  to  do,  he  should 
state  the  grounds  on  which  he  declines  to  do 
so.    Charter,  Ex  parte,  2  Cox,  168. 

Accounts  referred  to  the  master.  Afterwards 
an  order  of  reference  was  made  to  arbitrators  to 
take  an  account  of  all  dealings  and  transactions 
in  like  manner  as  if  the  same  was  referred  to 
the  master,  and  that  the  parties  should  be 
concluded  and  bound  by  the  award,  and  should 
observe  it ;  and  further  directions  were  reserved. 
This  reference  is  not  in  nature  of  a  reference  to 
the  mast^ ;  therefore  the  parties  are  bound  by 
a  general  award  of  a  Ixtlance  due  without 
particulars  stated,  the  decision  being  final, 
because  upon  matter  of  fact,  and  no  corruption  { 


or  misconduct  imputed  ;  and  the  court  will  not 
require  particulars  merely  as  a  ground  for  costs. 
Dick  V.  MilUgan,  4  Bro.  C.  C.  117;  2  Ves.  J. 
23. 

In  a  suit  between  a  contractor  and  a  railway 
company,  praying  a  settlement  of  accounts 
between  them,  a  decree  was  made  directing  an 
inquiry  whether  anything,  and  what,  was  due 
to  the  contractor  in  respect  of  the  works 
executed  and  materials  supplied  under  the 
contracts.  That  decree  was  not  appealed  from. 
The  chief  clerk  found  that  a  lump  sum  was  due, 
and  that  in  a  schedule  he  had  set  forth  the 
particulars  of  such.  sum.  and  that  the  evidence 
adduced  on  the  inquiry  was  that  set  forth  in 
another  schedule.  On  an  objection  to  the  form 
of  the  certificate  : — Held,  that  the  certificate 
must  be  discharged,  for  that  the  chief  clerk 
ought,  in  finding  the  lump  sum  to  be  due,  to  have 
stated  how  that  amount  was  arrived  at,  so  as  to 
enable  the  court  to  judge  whether  he  had  come 
to  a  right  conclusion.  M^Ihtosh  v.  O,  W.  Ry,, 
1  De  G.  J.  &  S.  443  ;  2  N.  B.210  ;  32  L.  J.,  Ch. 
412  ;  8  L.  T.  479  ;  11  W.  B.  788. 

An  exception  does  not  lie  to  a  master's  report 
upon  the  ground  that  he  has  therein  stated 
irrelevant  matter.  Rufford  v.  BUhop,  5  Buss. 
346  ;  7  L.  J.  (o.s.)  Ch.  103  ;  29  B.  B.  40. 

One  Beport— Two  Actions.] — One  report  was 
directed  t<o  be  made  in  two  suits  (a  creditors* 
and  legatee's)  for  the  administration  of  an  estate. 
Budgen  v.  Sage,  3  Myl.  &  C.  683. 

Special  Circumstances.] — The  master  is  not  at 
liberty  to  stat€  special  circumstances  unless 
authorised  by  the  court ;  and  where  in  a 
creditors'  suit  the  decree  directed  the  usual 
accounts,  and  the  master  found  the  amount  of 
the  debt  appearing  to  be  due  to  the  plaintiff, 
but  stated,  without  the  authority  of  the  court, 
special  circumstauces  not  supported  by  evidence, 
raising  a  doubt  as  to  the  amount  of  the  appoint- 
ment to  which  the  plaintiff  would  be  entitled 
out  of  the  intestate's  estate,  which  was  insolvent, 
upon  the  deBt  so  found  due,  the  court  refused  to 
enter  into  the  consideration  of  such  special 
circumstances.  Semble,  that  the  decision  would 
have  been  the  same  had  the  special  circum- 
stances been  supported  by  evidence  before  the 
master.  Qayler  v.  Fitzjohn,  1  Keen,  469  ;  1  Jur. 
101. 

Consequences  of  Facts  found.] — ^Where  the 
master,  by  his  report,  finds  a  fact  involving, 
according  to  the  practice  of  the  court,  a  particul^ 
consequence,  the  court  will  act  upon  the  fact  so 
found,  and  it  is  not  a  ground  of  exception  that 
such  consequence  is  not  stated  in  the  report. 
The  master  found  that  two  executors  had,  by 
signing  joint  cheques,  enabled  each  other  to 
receive  sums  belonging  to  the  estate  of  their 
testatrix  when  they  were  both  largely  indebted 
to  that  estate,  and  that  the  sums  so  received  by 
them  were  debts  provable  under  their  respective 
commissions,  both  executors  having  become 
bankrupt: — Held,  that  interest  at  6  per  cent., 
as  the  consequence  of  the  devastavit,  was  to 
be  added  to  the  principal  sums  found  to  be 
provable  against  the  bankrupt  estate  of  the 
executors.  Beck  v.  Motley,  2  Myl.  &  K.  312  ; 
4  L.  J.,  Ch.  63. 

Setting  out  Accounts.] — Schedules  of  accounts 
referred  to  m  the  master's  report  must  be  annexed 
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to,  and  filed  with,  the  report.  Smith  v.  SmifJtj 
Dick.  789.  8.  P.,  JRlbee  v.  Sneyd,  2  Moll. 
196. 

Where  a  surplus  to  be  distributed  is  an 
iincci'tain  sum,  the  master  ought  to  report  the 
shares  in  aliquot  parts,  not  in  money.  Att.-Gen. 
V.  ILiberdasners'  Co,^  1  Ves.  J.  295. 

The  master's  report  speaks  from  its  date,  and 
if  a  creditor  of  a  deficient  estate  proves  a  debt 
in  respect  of  bills  of  exchange  indorsei  to  him 
by  the  testator,  and,  before  the  master  has  made 
his  report,  receives  certain  sums  from  the  estates 
of  other  persons  liable  on  the  bills,  such  sums 
will  be  properly  deducted  in  the  report  from  the 
amount  of  the  debt  proved.  Jennings  v.  Eltter^ 
1  MyL  &  K.  440 ;  2  L.  J.,  Ch.  72. 

Decree  made  upon  report  having  directed  a 
sale  of  real  estate  in  six  months  according  to  the 
course  of  the  court,  and  more  than  six  months 
having  elapsed,  decree  on  further  directions  will 
order  an  immediate  sale ;  but  the  personal 
estate  being  first  to  be  applied,  and  the  master 
finding  that  it  was  very  small,  if  any,  although 
the  report  was  not  excepted  to,  Lord  Chancellor 
refused  to  act  upon  a  report  not  setting  out 
exactly  the  account  of  the  personal  estate  with- 
out first  having  the  consent  of  the  heir  and 
others  interested  in  the  real  estate.  Knox  v. 
J>Vflry,  1  Moll.  214. 

Discussion  as  to  the  conclusiveness  of  the 
dates  contained  in  the  schedule  of  accounts 
annexed  to  a  master's  report.  Campbell  v. 
Campbellj  2  Y.  &  Coll.  C.  C.  607  ;  8  Jur.  28. 

Setting  out  Doouments  and  Xyidenee.] — The 
master's  report  is  in  too  brief  a  form  unless  the 
evidence  is  set  out  upon  the  face  of  the  report, 
and  a  schedule  annexed,  when  a  debtor  and 
creditor  account  has  been  taken  shewing  the 
way  in  which  the  balance  is  formed.  Kilhee  v. 
Sneyd,  2  MolL  196. 

The  master's  report  should  contain  such  a 
statement  of  the  evidence  as  wiU  enable  the 
court  to  judge  of  the  justness  of  the  findings 
if  questioned  by  either  party,  not  detailing  the 
evidence,  but  giving  such  a  specification  of  it  as 
will  enable  the  court  to  see  with  certainty  the 
grounds  upon  which  the  master  acted.  Johnston 
y,  JReardonj  1  Moll.  54. 

It  is  not  sufficient  for  a  report  ascertaining 
that  a  party  is  a  trustee  within  the  1  WiU.  4, 
c.  60,  to  state  merely  that  such  party  is  a  trustee : 
the  documents  which  make  out  the  trust  must 
be  stated  on  the  face  of  the  report.  Purdon^  In 
re,  1  Dr.  &  War.  500. 

Construction  of  the  48th  Order  of  the  26th 
August,  1841,  on  the  framing  of  the  master's 
reports.  Menx  v.  BeU,  1  Hare,  73 ;  11  L.  J., 
Ch.  77  ;  6  Jur.  123. 

Under  the  48th  Order  of  August,  1841,  it  is 
not  sufficient  for  the  master  to  give  a  short 
description  of  the  documents  laid  before  him, 
and  tnen  to  state  his  finding,  but  he  ought  to 
mention  on  which  of  those  documents  he  pro- 
ceeded, and  to  shew  what  were  the  contents 
thereof  from  which  he  drew  his  conclusion,  and 
then  to  state  his  finding.  Grants  In  re,  10  Sim. 
673;  11  L.  J.,  Ch.  91. 

Where  very  numerous  exceptions  were  taken 
to  a  master's  report  which  referred  generally  to 
the  evidence  laid  before  him  without  distinguish- 
ing the  same,  tiie  report  was  referred  back  to 
him  to  state  on  what  evidence  and  grounds  he 
had  acted.  Mayhew  v.  Brettingham^  C.  P.  Coop. 
43. 


b.   Direction  to  Report  specially. 


When  required.] — The  direction  to  tlic  master 
not  to  disturb  settled  accounts  applies  only  to 
mutual  accounts  between  the  parties,  by  which 
they  would  be  bound,  and  is  a  special  <lirection  ; 
but  the  direction  to  report  special  circumstances 
is  one  of  course,  and  very  often  introduced 
without  any  object.  Milford  v.  Milford,  M'Clel. 
&  Y.  151. 

Partnership  accounts  having  been  directed  to 
be  taken  by  the  master  in  a  case  in  which  some 
of  the  books  had  been  lost,  the  court  directed 
the  master  if  it  should  appear  in  takiug  the 
account  that  any  necessary  books,  3:c.,  should 
be  wanting,  to  report  the  same  specially,  and 
whether,  in  consequence  of  the  want  of  such 
books,  he  was  imable  to  proceed  satisfactorily  in 
taking  the  accounts.  Millar  \.  Crai^,6  Bear.  433. 

Order  empowering  the  master  from,  time  to 
time  to  receive  proposals  for  leases  and  to  report 
on  them.    M'Berniott  v.  Kcaly,  Jac.  374. 

Authority  given  to  the  master  to  report 
specially,  if,  from  lapse  of  time,  the  death  of 
parties,  the  loss  of  evidence,  or  other  circum- 
stances, he  should  find  himself  unable  to  proceed. 
Kirkman  v.  Booth,  11  Beav.  273  ;  18  L.  J.,  Ch. 
25;  13  Jur.  525. 

Under  the  direction  in  an  order  of  reference, 
"with  liberty  to  state  special  circumstances," 
the  master  is  not  restricted  to  special  circum- 
stances relating  to  the  precise  subject  of  inquiry 
referred  to  him.  Neate  v.  Pink,  3  Macn.  &  G. 
476  ;  21  L.  J.,  Ch.  574  ;  16  Jur.  69. 

Where  the  master  has  liberty  to  state  special 
circumstances,  it  is  entirely  within  his  discretion 
to  state  any  circumstances  specially  or  not,  and 
if  he  refuses  to  do  so,  exceptions  to  his  report  on 
that  ground  will  be  disallowed.  Knott  v.  Cottee^ 
16  Beav.  82  ;  16  Jur.  752. 

No  direction  in  a  decree  for  liberty  to  state 
special  circumstances  is  henceforth  necessary. 
Williamson  v.  Jeffreys,  9  Hare  (App.)  Ivi. 


c.  Separate  Report. 

In  what  Caiei.] — A  separate  report  directed 
of  what  was  due  to  a  doweress  without  entangling 
her  in  a  general  account  of  incumbrances. 
EecUston  v.  Berkley,  Bidgw.  253. 

As  to  master's  power  to  make  an  ex  parte 
report,  see  Bemado  v.  Duran,  1  Barnard,  fe.  B. 
319. 

Court  of  Exchequer  will  not  direct  deputy 
remembrancer  to  proceed  to  make  a  general 
report  until  the  previous  orders  for  separate 
reports  are  regularly  disposed  of,  although  he 
have  before  him  a  full  statement  of  £Bu:ts.  Lewes 
V.  Morgan,  3  Price,  175. 

Separate  report  under  circumstances  allowed 
as  to  costs  alone  without  waiting  for  general 
report  in  the  cause.    Edes  v.  Rose,  2  Ma(£i.  448. 

A  separate  report  is  never  allowed  except  for 
the  purpose  of  expediting  the  general  proceed- 
ings. Mare  v.  Ruscombe,  M*Clel.  101  ;  13  Price, 
277. 

Motion  by  plaintiff  to  restrain  masters  from 
making  a  separate  report  until  a  month  after  the 
trial  of  an  indictment  for  perjury,  upon  affidavit 
carried  on  by  that  party  in  support  of  charges, 
or  until  further  order,  or  that  the  report  might  be 
without  prejudice  to  plaintiff  thereafter  prose- 
cuting his  claims,  refused  with  costs.  Bolaffey 
V.  Bendelack,  WClel  573. 

28—2 
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Where  a  party  to  a  suit  objects  to  a  separate  [ 
report,  he  must  except  to  it  in  the  usual  manner, 
and  not  by  j)etition.     Drexer    v.    Maude^ley^ 
7  Sim.  240  ;  4  L.  J.,  Ch.  162. 

Upon  reference  of  a  claim,  the  master  having 
made  a  separate  report  as  to  part : — Held,  to  be 
not  improperly  confirmed  by  orders  nisi  and 
absolute.  Beavan  v.  G 'liberty  8  Beav.  308 ;  14 
L.  J.,  Ch.  365. 

A  creditors'  suit  stayed  on  the  application  of 
the  executors  after  a  decree  in  a  suit  by  residuary 
legatees  for  the  administration  of  the  same 
estate,  notwithstanding  tliere  might  be  inquiries 
directed  in  the  legatees'  suit  which  would  not 
have  been  necessary  in  the  creditors'  suit,  it 
Ixjing  competent  to  the  master  to  make  a  separate 
report,  and  thereby  prevent  the  payment  of  the 
creditors  from  being  delayed  by  the  business  of 
the  ultimate  administration  of  the  estate.  Goldvr 
V.  G older,  9  Hare,  276. 

d.  Practice  at  to. 

Appointment  to  sign.]  —  No  attendance  is 
necessary  by  any  of  the  parties  on  an  appoint- 
ment before  a  chief  clerk  to  sign  the  certificate, 
as  such  attendance  for  signature  is  a  purely 
formal  matter.  In/fham^  In  ;v,  Lawei  Chemical 
Manure  Co,  v.  Ingkaniy  74  L.  T.  21. 

Enforcement  of.]  —  An  order  made  by  the 
chief  clerk  in  chambers  cannot  be  enforced  by 
writ  of  attachment  until  after  entry.  Ballard  v. 
Tomlinton,  52  L.  J.,  Ch.  656. 

The  chief  clerk,  by  his  certificate,  found  that 
a  certain  sum  was  due  from  the  defendants  as 
occupation  rent.  Before  the  certificate  had 
become  binding  on  the  defendants  the  plaintiffs 
moved  for  leave  for  the  receiver  in  the  action  to 
distrain  for  the  rent,  or  that  the  defendants 
should  give  some  security : — Held,  that  the 
motion  must  stand  over  until  the  certificate  had 
become  binding.  Crarcn  v.  Ingham,  68  L.  T. 
486.     S.  P.,  Douthioaite  v.  Spensley,  18  Beav.  74. 

After  a  decree  to  take  the  accounts  of  a 
])ariiiership  the  chief  clerk  directed  that  two 
accountants,  one  of  whom  was  employed  by  the 
plain ti if  and  the  other  by  the  defendant  in 
investigating  the  accounts  for  the  puqwses  of 
the  suit,  should  report  on  the  accounts,  shewing 
what  items  were  undisputed  and  what  were 
disputed,  and  verify  their  report  by  affidavit. 
The  accountants  verified  an  account  shewing 
541/.  due  from  the  defendant  to  the  plaintiff  on 
the  undisputed  items,  and  verified  also  an  account 
of  disputed  items.  These  were  items  of  charge 
against  the  defendant,  so  that,  however  they 
were  decidetl  upon,  the  54 IZ.  would  not  be 
reduced  : — Held,  that  the  541Z.  ought  to  be 
ordered  into  court ;  for  that,  although  no  cer- 
tificate had  been  made,  the  fact  that  54 IZ.  at 
least  was  due  from  the  defendant  was  ascertained 
with  sufficient  certainty  to  entitle  the  plaintiff 
to  have  it  orciered  into  court.  London  Syndicate 
V.  Lord,  8  Ch.  D.  84  j  38  L.  T.  329  j  26  W.  B. 
427— C.  A. 

Held,  also,  that  under  the  circumstances  of 
the  case  the  defendant  must  be  taken  to  have 
admitted  by  his  agent  that  at  least  541Z.  would 
be  found  due  from  him.    Ih, 

Opinion  of  Conrt.] — Motion  cannot  be  made 
for  opinion  of  court  to  obviate  difficulties  of 
master  in  drawing  up  his  report.  Agar  v.  Gurney. 
2  Madd.  389. 


Filing.] — A  party  obtaining  a  master's  report 
adverse  to  himself  will  be  compelled  to  file  it. 
London  Dock  Co.,  In  re^  11  Beav.  78  ;  17  L,  J^ 
Ch.  Ill  ;  12  Jur.  405. 

Taking  off  the  File.]— When  the  chief  clerk*» 
certificate  was  filed  after  the  birth  of  an  infant 
who  was  a  necessary  party  to  the  suit,  but  before 
the  infant  had  been  made  a  party,  the  court, 
upon  the  application  of  aU  parties,  and  in  order 
to  avoid  the  expense  of  a  supplemental  suit, 
directed  the  certificate  to  be  taken  off  the  file. 
CuthhcH  V.  Wkarmby,  41  L.  J.,  Ch.  216  ;  L.  R.  IS 
Eq.  202. 

Stay  of  Proeeedingi.]^Where  inquiries  ha<1 
been  ordered  by  a  decree,  and  a  summons  tiTiA 
been  taken  out  on  the  plaintiff's  behalf,  which 
was  a^ljoumed  in  order  to  enable  the  plaintiff  to 
complete  his  evidence,  and  the  chief  clerk  ha«l 
certified  that  the  plaintiff  had  ma^le  default  iu 
producing  evidence  to  answer  the  inquiry,  the 
court,  on  motion  to  stay  the  certificate,  and  that 
the  plaintiff  might  be  permitted  to  prosecute 
the  inquiry,  refused  the  motion  with  cost^ 
Jamet  v.  G Wynne,  2  Jur.  (N.S.)  486. 

Aisessment  of  Damages  before  Certificate.] — 

The  court  refused  to  appoint  an  expert  to  asses&i 
damages  before  the  chief  clerk  had  made  iiis 
certificate.  Llynvi  Iron  Co,  v.  Brogden,  24  L.  T. 
612. 

Failure  to  proceed.] — ^Parties  neglectc<l  for 
ten  years  to  i)rosecute  a  reference,  and  the  master 
reported  that  he  was  unable  to  dispose  of  the 
cause.  On  an  application  to  the  court  the  matter 
was  transferreti  into  chambers,  and  it  was  ordereil 
that  the  reference  should  be  prosecuted  witli 
effect  within  a  month,  the  court  intimating  that, 
in  default,  the  cause  would  be  disposed  of 
summarily.    Parkinson  v.  Lticas,  28  Beav.  627. 

Conrt  Fees.] — A  person  suing  in  formd  pauperis 
is  entitled  to  the  chief  clerk's  certificate  without 
paying  the  court  fees,  even  though  the  order 
enabling  him  so  to  sue  has  been  made  after  the 
certificate  was  ready.  Thomas  v.  ElliSy  8  Ch.  D. 
518  ;  26  W.  R.  839. 

Statute  of  LimitationB.] — In  an  administration 
suit  instituted  by  a  residuary  legatee  more  than 
twenty  years  after  the  testator's  death,  the  chief 
clerk's  certificate  found  that  certain  legacicit 
remained  unpaid  ;  and,  by  the  order  on  further 
consideration,  liberty  was  given  to  any  person? 
claiming  to  be  entitled  to  the  legacies  to  apply 
as  to  their  payment.  The  legatees,  who  were 
not  parties  to  the  suit,  having  applied  under 
the  order  for  payment  of  their  legacies  : — Held, 
that  the  residuary  legatee  was  precluded  b^'  the 
certificate  and  order  from  setting  up  the  Statute 
of  Limitations.  Prowse  v.  Spurgin,  37  L.  J., 
Ch.  251 ;  L.  B.  5  Eq.  99 ;  17  L.  T.  590  ;  16 
W.  R.  413. 

Interest.] — The  chief  clerk's  certificate,  finding- 
money  to  l>s  due  to  a  party,  though  adopted  by 
the  judge,  is  not  an  order  for  payment  of  money 
within  1  &  2  Vict.  c.  110,  s.  18,  so  as  to  make  the 
sum  found  to  carry  interest.  Mansfield  (^Earl)  v. 
Ogle,  4  De  O.  &  J.  38 ;  28  L.  J.,  Ch.  422  ;  5  Jur. 
(N.s.)  419  ;  7  W.  R.  423. 

Examination  of  Witnesses.] — A  party  attend- 
ing proceedings  in  chambers  under  an  adminis- 
tration decree  is  entitled  to  cross-examine  before 
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an  examiner  of  the  court  as  to  matters  in  ques- 
tion connected  with  the  accounts  an  executor. 
"whose  accounts  are  being  settled  by  the  chief 
clerk.  But  notice  of  such  cross  examination 
should  be  given  before  the  chief  clerk's  decision 
has  been  given,  and  the  cross-examination  should 
be  strictly  confined  to  the  particular  matter  in 
dispute.  Glorer  v.  Ellison,  41  L.  J.,  Ch.  288  ; 
26  L.  T.  231 ;  20  W.  R.  408. 

Eridence.l — ^The  chief  clerk  in  his  certificate 
stated  certain  facts,  but  reserved  the  point  to 
which  they  referred  for  the  consideration  of  the 
court : — Held,  that  the  evidence  used  in  chambers 
^vas  admissible  before  the  court.  Stott  v.  Meanock, 
31  L.  J.,  Ch.  746  ;  6  L.  T.  692  ;  10  W.  li.  605. 

Appeal  before  Certiiloate.] — On  a  summons 
that  in  taking  accounts  the  chief  clerk  might 
treat  a  certain  statement  as  conclusive  evidence, 
the  judge,  after  deciding  the  question,  thought 
fit  only  to  give  a  direction  to  his  chief  clerk 
"Without  making  any  formal  order  : — Held,  that 
no  appeal  could  be  brought  from  his  decision,  but 
that  the  party  aggrieved  must  wait  for  the 
certificate.  Vyse  v.  Foster ,  44  L.  J.,  Ch.  344  ; 
L.  B.  10  Ch.  '236 ;  23  W.  R.  299. 

Hearing  Coumel.] — ^When  the  question  is  one 
that  has  been  reserved  by  the  chief  clerk  for  the 
opinion  of  the  court  on  further  consideration, 
the  counsel  in  support  of  the  affirmative  has  a 
right  to  be  heard  first.  Lyle  v.  Ellvoood,  23  W.  R. 
167. 

Appeal  from  Befuaal   to  vary— Time.]  —  A 

«ummons  to  vary  the  chief  clerk's  certificate 
was  adjourned  into  court  and  directed  to  come  on 
with  the  hearing  of  the  cause  on  further  con- 
sideration. At  the  hearing  on  further  considera- 
tion an  order  was  made  refusing  to  vary  the 
certificate  and  disposing  of  the  cause  : — Held, 
that  the  refusal  to  vary  the  certificate  was  distinct 
from  the  order  on  further  consideration,  and 
being  an  interlocutory  order,  could  not  be 
appealed  from  after  twenty-one  days  from  the 
making  of  it.  Cummins  v.  Ilerron,  46  L.  J., 
Ch.  423 ;  4  Ch.  D.  787  ;  36  L.  T.  41 ;  25  W.  R. 
32.5 — C.  A.    See  also  Appeal. 

Where  an  order  has  been  made  upon  the  cause 
coming  on  for  further  consideration  and  also 
upon  a  summons  to  vary  the  chief  clerk's  certifi- 
cate, an  appeal  by  motion  as  to  the  latter  only  is 
irregular.    Bloxam.  v.  Whiphum,  8  W.  R.  2. 

e.  Varying. 

i.  Time  for  Application. 

Eight  Clear  Days.] — A  summons  to  vary  a 
certificate  which  has  been  signed  and  adopted  by 
the  judge  in  chambers,  if  obtained  within  eight 
clear  days  after  the  certificate  has  been  filed, 
although  not  returnable  within  that  period,  is 
sufficient  under  the  51st  Order  of  the  16th 
October,  1852,  to  arrest  the  certificate  and 
prevent  its  being  absolute  until  the  summons 
nas  l^een  disposed  of.  Wychcrleif  v.  Barnard^ 
1  Johns.  41  ;  28  L.  J.,  Ch.  562 ';  6  Jur.  (N.8.) 
818  ;  7  W.  R.  254. 

Where,  under  the  52nd  rule  of  the  35th  of  the 
Consolidated  Orders,  it  is  impossible  to  move  to 
discharge  the  chief  clerk's  certificate  on  any  seal 
day  within  eight  clear  days  of  the  filing,  the 
ooiirt  wiU  allow  notice  for  some  day,  not  a  seal 


day  within  the  eight  days,  to  save  the  time. 
Croiis  V.  Malthy,  8  W.  R.  646. 

The  eight  days  within  which;  under  the  15  &  16 
Vict.  c.  80,  s.  34,  and  the  51st  Order  of  October, 
1852,  an  application  to  vary  a  chief  clerk's 
certificate  must  be  made,  run  during  vacation. 
Ware  v.  Watson,  25  L.  J.,  Ch.  199  ;  2  Jur. 
(N.S.)  129  ;  4  W.  R.  223— L.JJ. 

It  is  not  sufficient  to  serve  notice  of  motion  to 
vary  the  chief  clerk's  certificate  within  eight 
clear  days  from  the  filing  of  the  certificate,  but 
the  motion  itself  must  be  made  within  that  time. 
Henshnw  v.  Amtell,  39  L.  J.,  Ch.  524  ;  L.  R.  9  Eq. 
451  ;  21  L.  T.  784. 

When    Inapplicable.]— Ord.  LV.  r.  70, 


of  the  Rules  of  the  Supreme  Court,  1883,  does 
not  apply  to  a  certificate  settling  a  list  of  contri- 
butories  in  a  winding-up.  Liveiyool  Household 
Stores  Association,  In  re,  Wela-Blundell,  Eao 
parte,  63  L.  T.  383. 

How  compated.]  —  In  computing  the 


eight  days  within  which  cause  must  be  shewn 
against  confirming  a  report  absolutely,  the  day 
on  which  the  order  nisi  was  served  must  be 
reckoned ;  but  if  the  eighth  day  is  a  hoUday 
one  day  more  will  be  allowed.  Manners  v.  Bryan, 
5  Sim.  147.    Affirmed,  1  Myl.  &  K.  453. 

If  the  eighth  day  after  service  of  an  order  nisi 
for  confirming  a  report  is  a  Sunday,  that  day  is 
not  to  be  reckoned.  Milburn  v.  Lyster,  5  Sim. 
565.    See  now  Ord.  LXIV.  and  infra,  TIME. 

Special  Circumstances.] — A  certificate  finding 
A.  to  be  the  purchaser  oi  an  estate  sold  under 
the  direction  of  the  court  was  filed  on  the  9th 
August.  On  the  29th  October  a  person  desirous 
to  become  the  purchaser  took  out  a  summons  to 
have  the  property  resold,  offering  a  considerable 
advance  of  price : — Held,  that  the  application 
could  not  be  granted  unless  such  special  circum- 
stances were  shewn  as  would  under  the  old 
practice  have  justified  the  opening  the  biddings 
after  a  report  finding  A.  the  purchaser  had  been 
absolutely  confirmed.  Ware  v.  Watson,  25  L.  J., 
Ch.  199  ;  2  Jur.  (N.S.)  129  ;  4  W.  R.  223— L.JJ. 

Where  the  certificate  of  the  chief  clerk  is  filed, 
it  is  absolute  after  eight  days,  and  will  not  be 
discharged  or  varied  except  under  special  circum- 
stances. Uoioell  V.  Kightley,  8  De  G.  M.  &  G. 
325  :  25  L.  J.,  Ch.  341  ;  2  Jur.  (N.8.)  455  ;  4 
W.  R.  477. 

Confirmation  of  master's  report  opened,  and 
the  report  allowed  to  be  excepted  to  or  reviewed, 
under  particular  circumstances,  although  previous 
exceptions  hnd  been  disallowed  after  argument. 
Hawkins  v.  Bay,  I  Ves.  189. 


What  constitute.] — Leave  given  to  move 


to  vary  the  chief  clerk's  certificate,  although 
application  was  not  marie  until  after  the  expira- 
tion of  the  eight  days  allowed  by  the  order ;  the 
omission  to  make  the  application  having  arisen 
from  pressure  of  business,  and  mistake  as  to  time 
on  the  part  of  the  solicitor.  Briant  v.  2'ibbut,  20 
L.  T.  62  ;  17  W.  R.  274. 

Leave  granted  (in  a  suit  for  specific  perform- 
ance) to  move  to  vary  the  chief  clerk's  certificate 
against  the  title,  although  the  appliaition  was 
not  made  until  after  the  expiration  of  the  eight 
days  allowed  by  the  Slst  Order  of  October  16th, 
1852,  the  omission  to  make  this  application 
having  arisen  from  a  slip  or  misapprehension  of 
[  the  practice  on  the  part  of  tiie  solicitor's  clerk 
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Ashton  V.  Wood,  8  De  G.  M.  &  G.  698  ;  26  L.  J., 
Ch.  275  ;  3  Jur.  (N.8.)  146  ;  6  W.  R.  271. 

Though  the  chief  clerk's  certificate  has  been 
signed,  a  final  decree  made,  and  an  allocation 
o^er  issned,  the  court  has  power  to  reopen  or 
review  the  certificate  so  long  as  the  fnnds  arc 
still  in  court.  Hegartyy  In  re.  Perry  v.  Twomty, 
23  L.  R.,  Ir.  15. 

There  is  a  difference  in  consideration  of  law, 
and  the  strict  rules  of  the  court,  as  to  the  case  of 
a  lunatic  being  let  in  to  take  exceptions  to  a 
master's  report  after  its  being  connrmed,  and 
that  of  an  infant,  but  it  is  equally  open  to  the 
discretion  of  the  court  in  either  case.  Bath 
iEarV)  V.  Bradford  QEarT),  2  Ves.  587, 

Sflbet  of— When  Time  expired.] — The  chief 
clerk's  certificate,  signed  and  approved  bj  the 
judge,  becomes,  after  the  eight  days,  equivalent 
to  a  report  absolutel  j  confirmed  under  the  old 
practice.     Ware  v.  WaUon,  supra. 

In  Exchequer,  if  defendant  conceives  himself 
aggrieved  by  master's  report,  he  must  file  excep- 
tions thereto,  and  such  exceptions  must  be  set 
down  to  be  argued  in  court ;  but  if  no  exceptions 
are  taken,  the  court  confirms  the  report  as  of 
course,  and  thereupon  gives  proper  directions. 
£dy  V.  Bruere,  2  Bro.  P.  C.  420. 

A  will  contained  the  following  passage :  "  1 
forgive  my  nephew  the  debt  of  2,000Z.  which  I 
advanced  to  him  on  loan."  The  testator  had, 
on  occasion  of  his  nephew  going  into  partner- 
ship, advanced  to  him  2,000/.  for  his  own  use, 
and  had  also,  at  the  same  time,  lent  to  the 
partnership  different  sums,  the  nephew's  propor- 
tion of  which  would  have  amounted  to  about 
2,00OZ. :— Held,  that,  whether  the  2,000/.  was  to 
be  treated  as  having  been  a  gift  to  the  nephew 
or  not,  the  testator  intended  in  the  above  passage 
to  refer  to  it,  and  not  to  the  proportion  of  the 
partnership  debt  due  from  the  nephew.  And, 
on  an  inquiry  directed  at  the  hearing,  the  chief 
clerk  certified  that  the  advance  of  the  2,000/. 
was  a  gift,  and  not  a  loan  : — ^Held,  that,  whatever 
effect  this  certificate  might  have  on  the  hearing  on 
further  consideration,  it  could  not  be  disputed 
by  a  party  who  had  neither  taken  out  a 
pummons  nor  moved  to  have  it  varied.  Smith  v. 
Armstrojtff,  6  De  G.  M.  &  G.  150 :  2  Jur.  (N.8.) 
359. 

A.  devised  a  freehold  to  his  widow  for  life, 
and  after  her  death,  to  trustees  to  sell  and  divide 
the  produce  amongst  B.  and  others.  B.  died  in 
the  lifetime  of  the  widow,  having  bequeathed 
his  residue  to  charities.  The  certificate  having 
found  the  residue  to  be  pure  pereonalty  : — Held, 
that  it  was  too  late,  in  the  absence  of  a  motion 
to  vary  the  certificate,  to  raise  an  objection  that 
the  becjuest  of  B.'s  interest  in  the  leasehold  was 
void  under  the  9  Geo.  2,  c.  36.  Asjnnall  v.  Bourne, 
29  Beav.  462. 

On  an  application  by  a  contributory  to  vary 
the  certificate  by  expunging  a  debt : — Held,  that 
the  association  in  course  of  winding-up  came 
vrithin  the  Companies  Act,  1862,  s.  4,  and  ought 
to  have  been  registered  ;  that  it  was  therefore  an 
illegal  company,  and  that  an  order  for  winding 
it  up  ought  not  to  have  been  made,  but  that  this 
objection  could  not  be  entertained  on  the  present 
application.  Arthur  Average  Association,  In  re, 
Ilarqrore,  Ex  parte,  44  L.  J.,  Ch.  569 ;  L.  R.  10 
Ch,  h42  :  32  L.  T.  525  ;  23  W.  R.  939. 

A  party  comes  too  late  to  complain  of  a  decree 
after  joining  in  the  inquiry  directed  by  it,  and 
the  icsult  is  against  him  ;  and  he  is  not  entitled 


to  question  the  master's  report  after  it  i?* 
confirmed,  having  taken  no  exceptions.  .•!///- 
borough  (^Earl)  v.  Trye,  7  CI.  &  F.  436 ;  West, 
221. 

Xxtension  of  Time — Smnmonf.] — On  an  appli- 
cation upon  the  further  consideration  of  an  action 
for  an  extension  of  the  time  under  r.  71  of 
Ord.  LV.  for  applying  to  vary  a  finding  in  a 
chief  clerk's  certificate  : — Held,  that  the  appli- 
cant should  take  out  a  summons  for  the  purpose. 
Dove,  In  re,  Bougfield  v.  Dove,  63  L.  J.,  Ch.  1099  ; 
27  Ch.  D.  687  ;  33  W.  R.  197. 


ii.  Grounds  for. 

Mistake,  Fraud  or  Snrpriae.] — ^The  court  has 
power  to  set  right  an  obvious  mistake  in  the 
chief  clerk's  certificate,  as  it  has  in  the  case  of 
a  master  s  report.  Cradock  v.  Otoen,  2  Eq.  Rep. 
381  ;  2  Sm.  &  G.  241 ;  2  W.  R.  319. 

Mere  mistakes  in  repoit  rectified  after  confir- 
mation. Turner  v.  Turner,  1  Swan.  164 ;  1 
Jac.  &  Walk.  39. 

After  a  report  has  been  confirmed,  the  master 
has  no  authority  to  correct  even  clerical  errors 
therein  ;  but  it  may  be  done  with  the  authority 
of  the  court.  Richardson  v.  Ward,  13  Beav.  110  ; 
20  L.  J.,  Ch.  227. 

A  report  confirmed  may  be  reviewed;  but  a 
case  must  be  made  of  fraud,  surprise,  or  mistake : 
Lord  Chancellor  holding  that  there  is  no  mle  of 
the  court  not  flexible  in  such  a  case,  if  shewn^ 
refused  a  motion  grounded  merely  on  the  parties* 
affidavit  with  costs,  excluding,  however,  costs  of 
superfluous  papers  of  which  notice  had  been  given 
that  they  would  be  used  on  the  motion.  Draught 
V.  Bedford,  1  MolL  572. 

After  the  confirmation  of  a  report,  a  review 
will  not  be  ordered  unless  on  a  very  strong 
case ;  and  objections  affecting  the  substance 
of  it  will  not  be  permitted,  but  mere  mistakes 
may  be  rectified.  Turner  v.  TSirner,  1  Jac.  &  Walk. 
39. 

The  master  ordered  to  review  his  report  after 
confirmation.    S.  C,  1  Swan.  157. 

A  report  was  confirmed  by  orders  nisi  and 
absolute  : — Held,  that  the  court  might  still  vary 
the  report  as  to  that  portion  of  it  which  related 
to  the  maintenance  of  infants.  Ramedale  v. 
B/tmsdale,  11  Beav.  220. 

In  a  suit  of  M.  v.  P.,  a  decree  was  made 
whereby  the  residuary  personal  estate  of  a  testa- 
tor in  tlie  cause  was  declared  to  be  divisible  into 
moieties,  to  one  of  which  P.  (the  present  plain- 
tiff) was  entitled,  and  M.  (the  present  defendant) 
to  the  other.  It  was  ordered  that  the  chief  clerk 
should  ascertain  the  residuary  personal  estate  not 
specifically  bequeathed;  but  instead  of  having 
the  residue  so  ascertained,  the  plaintiff  and  the 
defendant  undertook  to  state  for  themselves  what 
the  particulars  of  the  residuary  estate  were  ;  and 
the  chief  clerk  thereupon  made  his  certificate, 
by  which  he  certified  that  the  residuary  estate 
was  admitted  by  the  parties  to  consist  of  cer- 
tain particulars.  On  this  admission  an  order 
was  at  chambers  made,  and  various  sales,  trans- 
fers, payments,  and  carryings  over  were  made 
in  pursuance  thereof.  The  plaintiff,  having 
afterwards  discovered  that  a  great  error  had 
been  made  in  the  amount  of  the  residuary 
estate  stated  in  the  certificate,  owing  to  which 
the  defendant  had  been  largely  overpaid,  filed  a 
bill  setting  forth  the  alleged  error  and  praying 
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that  the  defendant  might  be  decreed  to  recoup 
and  pay  to  him  the  sum  which  he  had  received 
in  excess.  The  court  held  itself  bound  to  inter- 
fere in  the  pLiintiffs  behalf,  it  being  satisfied  that 
an  error  had  really  been  made  in  the  cert  ificate  ; 
that  the  case  was  free  from  the  objection  of  delay 
on  the  part  of  the  plaintiff ;  that  the  conduct  of 
the  plaintiff  and  the  defendant  had  been  such  as 
not  to  have  deprived  the  former  of  his  right  to  be 
relievetl ;  and  that  the  rights  of  third  parties  would 
not  be  invaded  by  any  interference.  The  court, 
however,  refused  to  make  an  order  in  the  terras 
])rayed,  but  gave  the  plaintiff  leave  to  move  to 
>ary  the  certificate  in  the  former  suit,  and  to 
present  a  petition  of  re-hearing  of  the  cause  on 
further  consideration  upon  payment  of  costs  up 
to  the  hearing.  Purcell  v.  Manning^  3  Jur.  (N.S.; 
1070. 

"Where,  on  the  investigation  of  a  complicated 
demand  for  work  and  labour  done,  and  other 
matters,  or  performance  of  work  under  a  contract 
with  a  railway  company  for  works  of  enormous 
extent,  the  chief  clerk's  certificate,  after  a  laborious 
examination,  ascertained  the  amount,  the  court 
will  not  allow  the  amount  so  certified  to  be  varied 
as  to  the  whole  or  any  part  of  it  unless  a  case  of 
clear  mistake  or  manifest  abuse  is  shewn.  In 
such  cases  the  certificate  should  not  be  varied  on 
any  ground  which  would  not  be  a  ground  for 
niovin*?  for  a  new  trial  or  setting  aside  the  verdict 
of  a  jury.  MacJcintothY.  Q,  ^V.  Ry.,  4  Giff.  683  ; 
6  >J.  li/83^. 

Where  the  chief  clerk  in  taking  accounts  has 
admitted  boi>ks  of  account  to  be  taken  as  prima 
facie  evidence  of  their  truth,  without  any  order 
i.uder  the  54th  section  of  the  act  15  &  16  Vict. 
c.  86,  a  motion  to  vary  the  certificate  as  to  the 
result  of  the  accounts  dismissed  without  costs,  it 
being  a  case  which,  under  ordinary  circumstances, 
wouki  have  been  dismissed  with  costs,  ^'ewherry 
V.  Jienwn,  2  W.  R.  648. 


iii.  Practice  on. 

Sommons.] — No  step  can  be  taken  in  opposition 
to  a  finding  in  a  chief  clerk's  certificate,  even  in 
respect  of  matters  appearmg  by  the  i-ecord,  unless 
there  is  a  summons  or  motion  to  vary  the  certifi- 
cate.   Leigh  v.  Turyier,  14  L.  T.  8  ;  14  W.  R.  361. 


Betting  Down.]— The  chief  clerk's  certifi- 


cate is  no  longer  varied  on  motion,  but  on  being 
set  down.     Cooper  v.  Everett^  2  W.  R.  388. 

Filing  exceptions  alone  does  not  prevent  the 
confirmation  of  a  report ;  thevmust  be  set  down. 
Moie  V.  Smith,  1  Jac.  &  W^alk.  670.  S.  P.,  Abel 
V.  yoden,  10  Ves.  730  ;  2  Cox,  16U. 

Filing  exceptions  is  not  cause  against  confirma- 
tion of  report ;  they  must  be  set  down  to  be 
argued.     JIall  v.  Mulliner,  Dick.  604. 

After  an  order  for  confirming  the  report  nisi, 
filing  exceptions,  and  making  the  deposit  with 
the  rcij^istrar,  are  no  cause  to  prevent  that  order 
l)eing  made  absolute,  unless  an  oixler  for  setting 
down  the  exceptions  to  be  argued  is  obtained, 
which  may  be  done  either  by  the  plaintiff  or 
defendant.  The  order  confirming  the  report  was 
disrharge<l  on  payment  of  costs.  Gildart  v.  Moss, 
4  Ves.  617. 

Portlier  Conrideration.]— The  rule  is,  that  a 
ca.«e  coming  on  before  Stuart,  V.-C,  upon 
motion  to  vary  the  chief  clerk's  certificate,  must 
at  the  same  time  be  heard  upon  further  considera- 


tion.    Cromjjton  v.  Huher,  1  Jur.  (K.8.)  465  ;  3 
W.  R.  347. 

After  a  master's  report  had  been  absolutely 
confirmed,  a  petition  was  presented  for  leave  to 
except  to  it.  The  petition  was  heard  with  the 
cause  for  further  directions,  and  the  court,  with- 
out directing  a  reference  back  to  the  master, 
made  an  order  in  accordance  with  the  prayer  of 
the  petition.  Jowett  v.  Boards  16  Sim.  352  ;  18 
L.  J.,  Ch.  53  ;  12  Jur.  933. 

The  chief  clerk's  certificate,  when  signed  and 
aj)proved  of,  cannot  be  objected  to  at  the  hearing 
afterwards.  Lamle  v.  Orton,  29  L.  J.,  Ch.  286  ;  6 
Jur.  (N.s.)  61  ;  8  W.  R.  111. 

Upon  a  motion  to  vary  a  chief  clerk's  certifi- 
cate upon  a  point  which  has  been  already  argued 
before  the  judge  himself,  ihe  court  will  not  hear 
any  further  argument.  The  party  moving  ought 
to  inform  the  other  side  that  the  motion  is  only 
made  pro  formii,  otherwise  he  will  have  to  pay 
the  costs  of  the  motion.  CharlemwrtJi  v.  GarUed,, 
2  N.  R.  568. 

No  SmnmonB.] — ^Where  the  chief  clerk's  certifi- 
cate carries  upon  its  face  the  means  of  rectifying 
an  error  in  its  conclusion,  the  court  on  further 
consideration  of  the  certificate  should  rectify  the* 
error,  notwithstanding  that  no  summons  to  vary 
the  certificate  was  taken  out.  Martin  v.  White^ 
21  L.  R.,  Ir.  521— C.  A. 

Where  a  decree  has  been  made  in  a  suit,  and 
the  certificate  made  imder  it  has  been  discharged 
for  irregularity,  the  summons  for  obtaining  a 
fresh  certificate  must  be  taken  out  upon  the- 
original  decree,  and  not  upon  the  order  discharg- 
ing the  certificate.  Crost  v.  Alaltbv,  8  W.  R. 
646. 

Where  there  was  error  apparent  in  the  decree 
and  the  clerk's  certificate,  by  directing  payments 
out  of  personal  estate,  instead  of  apportionment 
between  real  and  personal  estate,  the  court 
altered  and  corrected  the  decree  and  ceit ificate 
without  a  re-heanng,  notwithstanding  the  1 5  &  16- 
Vict.  c.  80,  s.  34,  and  the  51st  of  the  Orden* 
of  the  16th  October,  1852.  Cradock  v.  Owen, 
2  Sm.  &  G.  241  ;  2  Eq.  Rep.  381 ;  2  W.  IL. 
319. 

Objections  should  be  Stated.] — One  genera> 
exception  was  taken  to  the  master's  report  of  a. 
good  title,  which  did  not  point  out  the  objections- 
to  the  title.  The  court  disapproved  of  this  incon- 
venient mode  of  proceeding.  FUncer  v.  Hartopp,. 
6  Beav.  476  ;  12  L.  J.,  Ch.  507  ;  7  Jur.  613. 

Exceptions  to  the  master's  report  ought  to 
follow,  in  form  as  well  as  in  substance,  the  objec- 
tions carried  in  before  the  master.  Upwarda  of 
thirty  separate  objections  were  taken  to  the  draft 
report,  in  respect  of  the  same  number  of  items 
allowed  in  an  account ;  one  exception,  including 
all  the  objections,  was  taken  to  the  report,  for 
that  the  master  ought  to  have  disallowed  the 
same  items,  or  some  or  one  of  them  : — Held,  that 
this  was  informal,  for  the  exceptant  requiring  the 
judgment  of  the  court  on  every  item,  the  excep- 
tions should  have  been  in  the  same  form  as  the 
objections,  and  thereby  have  called  for  such  judg- 
ment ;  that  this  exception  must  be  allowed,  if  it 
should  be  found  that  any  item  ought  to  have 
been  disallowed;  but  that,  notwithstanding  the 
informality',  the  court  might,  if  it  thought  fit,  hear 
the  exception  upon  all  the  items,  and  make  a 
sjiecial  declaration  as  to  any  or  all  which  had  been 
improperly  allowed.  Ballard  v.  White,  2  Hare, 
158  ;  7  Jur.  506. 
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Every  exception  to  a  report  ought  to  tender  | 
some  proposition  on  which  the  court  may  decide. 
The  simple  allowance  of  an  exception  by  the 
court,  unaccompanied  either  by  an  express 
declaration  or  a  reference  back  to  the  master, 
implies  an  adoption  by  the  court  of  the  pro- 
position tendered  by  the  exception.  Stocken  v. 
Dawson,  2  Ph.  141. 

Objections  and  exceptions  to  report  should 
state  the  exact  proposition  which  the  court  is 
called  on  to  decide.  Cullen  v.  Kildare  QDean)^ 
2  Ir.  Ch.  R.  133. 

On  a  general  objection  being  taken  to  a  chief 
clerk's  certificate,  where  some  only  of  the  items 
were  in  dispute,  the  case  was  adjourned  to 
chambers,  and  the  plaintiff  ordered  to  furnish  a 
list  of  the  items  to  which  he  objected.  Maw  v. 
Pearton,  3  N.  R.  99. 

* 

Partiei  Heard.] — ^AU  persons  interested  in  the 
master's  report,  are  entitled  to  be  heard  in 
support  of  it,  but  none  but  the  excepting  party 
can  be  heard  against  it.  Btrnser  v.  Cox^  4  J^eav. 
379.  And  see  S.  6\,  10  L.  J.,  Ch.  395  ;  13  /ft., 
260. 

A  party  who  has  not  excepted  to  a  master's 
report  cannot  be  heard  in  opposition  to  it  on 
tbe  argument  of  the  exceptions  of  another  party ; 
he  may.  however,  be  heard  in  support  of  that 
report.    Knight  \.  Davis,  5  L.  J.,  Ch.  11. 

Where  one  of  several  defendants  takes  excep- 
tions to  the  master's  report,  he  ought  to  serve 
them  on  the  other  defendants.  Mihie  v.  Clegg, 
7  Jur.  367. 

Bill  by  parties  claiming  as  next  of  kin  against 
•  executors.  Report  that  other  persons  not  parties 
-were  the  sole  next  of  kin.  Exceptions  by  the 
plaintiffs  to  the  report.  Objection  that  the  plain- 
tiffs before  the  exceptions  were  argued  must 
make  parties  the  persons  found  next  of  kin  by 
the  master,  overruled.  Tojjkam  v.  Lighthody,  4 
Hare,  312  ;  9  Jur.  1055. 

Where  a  third  person's  rights  are  injured  by  an 
ex  parte  report,  be  should  move  to  have  the 
report  sent  back  to  the  master  to  review  it, 
having  regard  to  applicant's  rights.  Ivers^  In  re^ 
2  Moll.  440. 

A  creditor,  first  making  himself  a  party  by 
coming  into  the  master  s  office  and  proving  his 
debt,  excepted  to  the  master's  report.  By 
proving  in  the  cause  he  acquires  a  right  to 
«xcept  to  the  report,  Wilson  v.  Wilsoii,  2  MolL 
4)28. 

Where  the  master  had  determined  that 
warrants  should  be  served  upon  those  parties 
only  who  were  entitled  in  possession,  and 
accounts  were  taken  in  the  absence  of  a  party  who 
was  at  the  commencement  entitled  in  remainder, 
but  afterwards  became  entitled  in  possession,  but 
who  never  appealed  from  the  determination  of 
the  master,  nor  ever  claimed  a  right  to  attend 
him,  a  petition  presented  by  hira  to  the  effect 
that  the  master's  report  might  be  discharged  and 
that  the  accounts  might  be  taken  over  again,  was 
dismissed  with  costs,  reversing  the  decision  of  the 
court  below,  Moriso7i  v.  Morison,  17  L.  J.,  Ch. 
65. 

Upon  the  hearing  in  court  of  an  adjourned 
summons  from  chambers  to  vary  the  certificate 
of  the  chief  clerk,  parties  in  the  same  interest 
with  the  party  who  took  out  the  summons  but 
did  not  join  therein,  will  not  be  heard  in 
support.    Jaquft  v.  Jaquet,  7  W.  R.  543. 

On  an  application  for  the  confirmation  of  a 
report  approving  a  scheme  for  the  administration 


of  a  charity  estate,  of  which  the  churchwardens 
and  overseers  of  the  parish  were  the  tiiistecs  (one 
of  the  purposes  of  which  scheme  was  to  proviile 
for  the  repair  of  the  church),  it  was  held,  that 
a  churchwarden  who  had  been  newly  appoinietl, 
and  had  not  been  serve<i  with  the  procectiin":^, 
was  at  liberty  to  present  a  cross-petition  for  t  lie 
purpose  of  opposing  the  confirmation  of  the  report, 
upon  grounds  not  api^earing  upon  the  report  nor 
brought  before  the  master.  Loppitigton  Parish^ 
In  re,  8  Hare,  198, 

What  Evidence  Admietible.]  —  An  afiidavif, 
not  used  before  a  chief  clerk  in  chambers,  was 
not  allowed  to  be  used  in  court  on  motion  to  vary 
certificate.  Hooper^  In  re,  Bayliss  v.  Watkini, 
1  N.  R.  46  ;  32  L.  J.,  Ch.  106  ;  9  Jur.  (N.S.)  570  ; 
7  L.  T.  347. 

An  affidavit  as  to  the  conduct  of  the  defendants 
in  chambers,  filed  on  behalf  of  the  plaintiffs  after 
the  chief  clerk's  certificate  has  been  signed, 
cannot  be  received  at  the  hearing  of  a  summons 
to  vary  that  certificate.  Pierce  v.  Hammond, 
Read,  In  re,  10  L.  T.  261, 

After  the  certificate  of  a  chief  clerk  has  been 
signed  and  approved  by  the  judge,  no  cross- 
examination  upon  any  affidavit  produced  before 
the  chief  clerk  during  the  proceedings  in  chambei  s 
will  be  allowed.  Dj whins  v.  Morton,  6  L.  T.  214  ; 
10  W.  R.  339. 

Upon  the  hearing  of  a  summons  to  vary  th  ? 
chief  clerk's  certificate,  only  suclj  evidence  as  is 
mentioned  in  the  certificate  is  admissible.  Budge 
V.  Gummew,  42  L.  J.,  Ch.  22  ;  26  L.  T.  683. 

\J\)OTi  a  summons  to  vary  a  chief  clerk's  certifi- 
cate the  court  w^ill  not  have  regard  to  any 
evidence  other  than  that  which  is  entererl  in  the 
certificate  as  the  evidence  upon  whicli  the  find- 
ing  of  the  chief  clerk  is  based.  MiVer,  In  rr, 
Chapman  v.  Miller,  58  L.  J.,  Ch.  728  ;  60  L.  T.  G34. 

Where,  however,  the  court  was  of  opinion  that 
the  finding  of  the  chief  clerk  was  not  warrantctl 
by  the  evidence  before  him,  but  further  evidence 
had  been  adduced  upon  a  summons  to  varv*,  the 
court  considering  that  it  had  before  it  all  the 
materials  necessary  for  a  decision,  instead  of 
sending  the  matter  back  to  chambers,  dealt  with 
it  upon  the  fresh  evidence.    lb. 

The  court  will  not  grant  an  order  to  prove 
exhibits  at  the  hearing  of  exceptions,  because  you 
can  offer  nothing  at  the  hearing  that  was  not 
before  the  master.    Anon.,  1  Mos.  191. 

Upon  exceptions  to  the  master's  report,  affi- 
davits made  subsequent  to  it  cannot  be  read, 
notwithstanding  the  affidavits  of  the  adverse 
party  were  filed  but  the  evening  before  the 
report.    Davit  v.  Davis,  2  Atk.  21. 

On  the  hearing  of  exceptions  to  a  master's 
report,  no  parts  of  the  answer  can  be  read, 
except  those  which  were  read  before  the  master. 
Rands  v.  Pushman,  6  Sim.  46. 

On  the  hearing  of  exceptions  to  the  master's 
report,  those  affidavits  only  in  support  of  or 
against  the  original  petition  can  be  read,  whicli 
were  used  in  evidence  before  the  master.  GrylU, 
ExvaHe,  2  Deac.  k  C.  290. 

Upon  exceptions  to  a  report,  it  is  entirely 
contrary  to  the  rule  of  the  court  to  suffer  the 
exceptant  to  go  into  a  new  case.  The  court 
acting  merely  in  revision  of  the  report,  cannot 
entertain  an  objection  raised  on  an  extrinsic 
ground.  But  a  just  allowance,  the  proper  time 
for  claiming  which  has  been  passed  by,  may 
always  be  got  at  by  independent  application. 
I  Kilbee  v.  Sneyd,  2  MoU.  239. 
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The  court  refused  to  treat  the  master's  finding 
of  the  age  of  a  party  as  erroneous,  on  an  affidavit 
of  a  person  stating  the  day  of  the  birth,  and  that 
the  day  taken  by  the  master  for  the  birthday 
was  the  day  of  baptism,  it  not  appearing  what 
evidence  was  before  the  master.  Barnes  v. 
Kemp,  1  Jur.  540. 

Order  to  Vary — Original  not  Altered.] — ^Wherc 
a  formal  order  is  made  to  vary  the  chief  clerk's 
certificate,  it  is  not  the  practice  actually  to  alter 
the  original  certificate.  Where  a  trifling  error 
in  the  certificate  is  ordered  to  be  amended,  the 
practice  is  not  to  draw  up  a  formal  order,  but  to 
make  a  note  of  the  amendment  in  the  margin  of 
t  he  certificate.  Fox  v.  Bearhloch,  46  L.  T.  146  ; 
no  W.  R.  342— C.  A. 

f.  When  Referred  Back, 

In  what  Ca«6i.] — When  it  is  suggested  at  the 
bar  that  the  party  prosecuting  a  reference  has, 
since  the  report  was  made,  acquired  information, 
which,  if  it  had  been  laid  before  the  master, 
would  probably  have  led  him  to  a  different 
result,  the  court,  though  it  will  not  upon  the 
mere  suggestion  refer  the  matter  back  to  the 
master,  will  order  the  cause  to  stand  over,  with 
leave  to  present  a  petition  on  the  point ;  and  a 
sufficient  case  being  stated  in  the  petition,  and 
supported  by  affidavit,  the  matter  will  be  ordered 
to  be  referred  back.  Hunt  v.  Blckefison^  3  L.  J. 
<o.s.)  Ch.  207. 

The  respondent,  in  the  affidavit  made  by  him 
to  shew  cause  against  the  appointment  of  a 
receiver  upon  a  judgment  on  a  bond  in  a  penal 
sum,  admitted  that  the  entire  sum  due  by  him 
on  foot  of  the  judgment  was  a  certain  specified 
sum,  exceeding  the  amount  of  the  principal  sum 
mentioned  in  the  bond,  and  six  years'  interest 
thereon,  and  did  not  rely  on  the  3  &  4  Will.  4, 
c.  27,  8.  42,  as  a  bar : — Held,  that  a  report,  find- 
ing that  the  principal  money,  with  six  years' 
interest  thereon  only,  was  due  on  foot  of  the 
judgment,  was  erroneous,  it  being  contrary  to 
the  admission  in  the  affidavit.  Tristram  v. 
Jlarte,  H  Jr.  Eq.  R.  386  ;  Longf.  &  T.  186. 

Testator  bequeathed  5,000/.  in  trust  for  all  and 
every  the  child  and  children  of  his  niece,  C.  A., 
ixnd  of  his  nephew,  the  late  James  C,  to  be 
divided  amongst  them,  if  mora  than  one,  share 
and  share  alike  ;  and  if  there  should  be  but  one 
such  child,  then  in  trust  for  such  only  child  ;  the 
shares  of  sons  to  be  paid  to  them  at  twenty-one, 
and  the  shares  of  daughters  at  that  age,  or  on 
1  heir  marriage.  The  testator  never  having  had  a 
nephew  named  James  C.  who  had  died  leaving 
issue,  the  children  of  his  late  nephew  Henry  C. 
(^who  was  the  only  one  of  his  nephews  who  had 
left  issue)  claimed  to  be  interested  under  the 
bequest :  upon  which  the  master  was  directed  to 
inquire  what  pci-sons  were  meant  by  the  testator. 
It  appeared  (amongbt  other  things)  from  the 
evidence  before  the  master,  that  the  testator  had 
had  four  nephews  surnamed  C. :  that  two  of 
them  were  named  James,  and  another  Henry : 
that  one  James  died  forty  years  ago,  and  the 
other  about  sixteen  years  before  the  date  of  the 
will;  and  that  Henry  died  about  ten  years 
liefore  the  date  of  the  will,  and  was  the  only 
nephew  of  the  testator  who  left  issue  :  and  the 
n-jisicr  found  tliat  his  children  were  the  pei"sons 
intended.  The  court,  however,  on  he?.ring 
exceptions  to  the  report,  held,  that  the  finding 
was  not  warranted  by  the  evidence,  and  referred 


it  back  to  the  master  to  review  his  report. 
Daubeny  v.  Coghlan,  12  Sim.  507  ;  11  L.  J.,  Ch. 
177  ;  6  Jur.  230. 

On  exceptions  taken  by  the  plaintiff  to  a  mas- 
ter's report,  it  appearing  that  a  material  element 
of  the  inquiry  had  been  overlooked  by  the  master, 
the  court  referred  it  back  to  him  to  review  his 
report,  not  allowing  or  disallowing  the  exceptions, 
but  ordered  the  deposit  of  10/.  to  be  retumc<l, 
although  the  omitted  inquiry  had  not  been 
suggested,  nor  any  evidence  offered  upon  it  by 
the  plaintiff  before  the  master,  the  court  being 
of  opinion  that  from  the  nature  of  the  reference, 
the  onus  of  suggesting  such  inquiry  lay  on  the 
defendant  rather  than  on  the  plaintiff.  Mitford 
V.  Beynolds,  1  Ph.  706. 

Two  suits  having  been  instituted  on  behalf  of 
the  same  infant  plaintiffs,  it  was  referred  to  the 
master  to  inquire  and  state  whether  the  bills 
were  for  the  same  matters,  and  if  so,  which  of  the 
suits  it  would  be  most  for  the  benefit  of  the 
infants  to  prosecute  ;  but  the  order  did  not  give 
the  master  liberty  to  state  special  circumstances. 
The  master  reported  that  the  two  bills  were 
substantially  for  the  same  matters,  and  that  it 
would  be  most  for  the  benefit  of  the  infants  to 
pi-osecute  the  first  suit;  but  that  as  the  same 
j)erson  was  solicitor  both  for  the  next  friend  an<l 
for  the  defendants  in  that  suit,  he  was  of  opinion 
that  some  other  solicitor  should  be  apjx)inted  for 
the  plaintiffs,  and  that  part  of  the  funds  in  the 
cause,  which  were  in  a  countr}'  bank,  should  be 
brought  into  court : — Held,  that  the  master  had 
given  a  qualified  answer  to  the  question  referred 
to  him,  and  added  suggestions  which  he  was  not 
at  liberty  to  make  ;  and  therefore  it  was  referre<l 
back  to  him  to  review  his  report.  Ga7iderton  v. 
OandeHon,  13  Sim.  182  ;  6  Jur.  938. 

Where  on  a  reference  as  to  title,  the  master 
has  re])orted  in  favour  of  the  title,  but,  upon 
exceptions,  the  court  thinks  he  has  done  f^o 
erroneously  or  on  insufficient  grouncis,  the  course 
is  to  give  the  respondent  the  option  of  a  reference 
back  to  the  master  to  review  his  report.  Carlhig 
V.  FligM,  2  Ph.  613;  17  L.  J.,  Ch.  359  ;  12  Jur. 
423. 

The  former  reports  of  the  debts  of  a  lunatic 
having  been  lost,  the  master  in  lunacy  was 
directed  to  receive  and  consider  any  secondary 
evidence  as  to  the  debts.  The  master  made  his 
report  accordingly,  but  did  not  therein  state  the 
grounds  upon  which  he  proceeded,  whereupon  it 
was  referred  back  to  the  master  to  state  the  evi- 
dence on  which  he  based  his  report.  Iredale, 
In  re,  1  H.  &  Tw.  254. 

Exception  to  the  master's  report  in  a  tithe 
cause,  on  the  ground  that  he  had  overvalued  the 
tithe  of  milk,  overruled,  it  not  appearing  that 
the  master  had  proceeded  on  any  wrong  principle. 
Oliver  V.  Adderley,  4  Y.  &  Coll.  423. 

Master  by  report  had  refused  to  allow  dis- 
charge for'  want  of  sufficient  evidence.  To 
support  exceptions  thereto,  it  must  be  shewn 
that  from  the  evidence  bcfure  him  master  ought 
to  have  allowetl  it,  and  a  distinct  motion  must  be 
made  to  order  him  to  receive  additional  evidence 
in  support  of  discharge.  Ridifer  v.  O'Brien,  3 
Madd.  43. 

Where  a  decree  directed  certain  accounts  to  be 
taken,  and  in  anticipation  of  difficulty  in  taking 
them  gave  one  master  liberty  to  make  a  separate 
report,  stating  the  circumstances,  and  the  master 
reported  accordingly,  stating  that  he  could  not 
take  the  accounts  further  than  mentioned  in  his 
report;  an  exception,  on  the  ground  that  the 
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...<asicr  ought  to  have  taken  the  accounts  as  far 
as  he  poBsossed  informal  ion,  and  he  ought  to  have 
certified  that  no  attempt  had  been  made  to  take 
them  to  that  extent,  was  overruled.  Rowley  v. 
Adams,  5  Jur.  906. 

A  reference  was  made  to  the  master  to  ascer- 
tain certain  facts.  Under  this  reference  a  witness 
was  examined  u[)on  written  interrogatories,  and 
his  depositions  were  published.  The  witness  was 
afterwards  examined  viv4  voce.  The  evidence  of 
the  witness  given  viv&  voce  was  objected  to 
before  the  master,  but  not  on  the  ground  of  his 
having  been  examined  before  on  interrogatories. 
The  master  received  the  evidence.  Exceptions 
were  taken  to  the  report  on  this  ground.  On  the 
hearing  of  the  exceptions  : — Held,  that  the  objec- 
tion to  the  yiT&  voce  evidence  on  the  ground  of 
the  witness  having  been  examined  before,  could 
not  be  raised.  Andrew  v.  Andrew,  18  L.  J.,  Ch. 
222  ;  13  Jur.  400. 

6.  Further  Consideration, 
a.  Reservation  of. 

Further  consideration  may  be  reserved  on 
motion,  without  a  hearing,  on  trial  of  the  cause. 
Bcmiet  V.  ^foore,  45  L.  J.,  Ch.  21T, ;  1  Ch.  D.  692  ; 
24  W.  R.  690.    See  Ord.  XXXVI.  r.  39. 

An  order  was  made  in  a  suit,  and  no  further 
consideration  was  reserved ;  one  of  the  parties 
by  whom  the  order  was  to  have  been  carried 
out  afterwards  died.  On  a  summons  by  the 
survivor  for  the  purpose  of  carrying  out  the 
order : — Held,  that  as  no  further  consideration 
was  reserved,  no  order  could  be  made  on  the 
summons,  and  a  petition  must  be  p)resented. 
Lewis  V.  Allenbij,  25  L.  T.  785  ;  20  W.  R.  198. 

b.  Liberty  to  apply. 

The  rule  that  an  order  of  the  court  carries 
with  it  "  liberty  to  apply,"  though  not  expressly 
reserved,  only  applies  where  the  order  is  one  not 
of  a  final  character.  Penrice  v.  Williams,  52 
L.  J.,  Ch.  593  ;  23  Ch.  D.  353  ;  48  L.  T.  868  ; 
31  W.  R.  496. 

The  plaintiff's  motion  for  an  interim  injunc- 
tion to  restrain  a  nuisance  committed  by  the 
defendant  was  ordered  to  stand  over  till  the 
trial  of  the  action,  no  order  being  made  as  to 
costs.  At  the  trial  the  judges  awarded  the 
plaintiff  damages  in  lieu  of  an  injunction,  and 
ordered  the  defendant  to  pay  the  plaintiff's  costs 
of  action,  the  order  reserving  liberty  to  apply. 
The  judgment  as  passed  and  entered  was  silent 
as  to  the  costs  of  the  previous  motion.  The 
taxing  officer  having  refused  to  allow  the  costs 
of  the  motion  without  a  special  order  of  the 
judge  : — Held,  on  motion,  that  the  court  might 
order  the  costs  of  the  motion  to  be  paid  by  the 
defendant.  Semble,  that  all  orders  of  the 
court  carry  in  gremio  liberty  to  apply.  Fritz  v. 
Ifobson,  49  L.  J.,  Ch.  735  ;  14  Ch.  D.  642 ;  42 
L.  T.  677  ;  28  W.  R.  722. 

When  by  a  decree  the  costs  of  the  suit  are 
given  to  one  party,  but  further  consideration  is 
not  reserved,  the  costs  of  all  subsequent  accounts 
and  inquiries  necessary  to  the  working  out  of 
the  decree  are  included,  whatever  may  be  the 
result  of  the  accounts  and  inquiries.  But  if  the 
party  to  whom  the  costs  are  given  by  the  decree 
brings  in  under  an  inquiry  irrelevant  matters 
not  coming  within  its  terms,  he  will  be  ordered 
t-o  pay  his  opponent's  costs  of  the  inquiry,  so  far 


as  it  relates  to  the  irrelevant  matters.  An  appli- 
cation for  such  an  order  may  be  made  by  motion 
under  the  liberty  to  apply  to  the  court  reserved 
by  the  decree.  £:rehl  v.  Park,  44  L.  J.,  Ch.  286  ; 
L.  R.  10  Ch.  334  ;  33  L.  T.  83  ;  23  W.  R.  476. 

The  direction  in  a  decree  that  "any  of  the 
parties  arc  to  be  at  liberty  to  apply  to  the  court 
as  they  shall  be  advised  '* : — Hela,  not  to  extend 
to  an  application  by  the  plaintiff  to  be  allowed 
costs,  as  to  which  there  was  no  express  direction 
given  by  the  decree.  KendaU  v.  Marsters,  2 
De  G.  F.  6c  J.  200. 

c.  Setting  d<nxm  and  HeariTig, 

Betting  down  by  whom.] — Either  party  may 
set  dovm  cause  for  further  directions.  Car- 
michuel  V.  Wilson^  2  Moll.  637. 

Plaintiff  may  set  down  cause  for  further  direc- 
tions at  same  time  that  he  excepts  to  report. 
Yeo  V.  Frere,  5  Ves.  424  ;  Bowerbank  v.  Cbllas- 
seau,  lb, 

Kotice  to  Persons  who  have  not  appeared 
after  being  served  with  Kotioe  of  Judgment.] — 
It  is  a  matter  in  the  discretion  of  the  court 
whether  notice  of  the  setting  down  of  an  action 
for  further  consideration  should  be  served  on 
persons  who  have  been  served  with  notice  of 
judgment,  but  have  not  entered  appearances. 
Rees,  la  re,  R/*es  v.  George  (15  Ch.  D.  490), 
considered.  Rolfe,  In  re,  Fyson  v.  Johnson,  8 
R.  335  ;  70  L.  T.'624. 

Parties  Heard.] — A  party  permitted  to  inter- 
vene as  a  defendant  in  a  cause  after  it  had  been 
heard  on  further  directions,  he  having  been  out 
of  the  jurisdiction  during  the  previous  proceai- 
ings,  and  now  admitting  to  be  bound  by  them. 
White  V.  I/all,  1  Russ.  &  M.  332.  And  see  also 
Pitt  V.  Brewster,  Dick.  37 ;  Banister  v.  Way,. 
Dick.  686  ;  Capel  v.  Butler,  2  Sim.  &  S.  457. 
S.  C,  4  L.  J.  (O.S.)  Ch.  69.  And  dicta  in  Harford 
V.  Browning,  1  Cox,  307. 

Appointees  of  a  fund,  not  being  parties  to  the 
suit  for  administering  the  fund,  are  not  entitled, 
adversely  to  the  parties  to  the  suit,  to  appear  by 
counsel  on  the  hearing  of  the  cause  for  further 
directions,  for  the  purpose  of  claiming  their  costs 
of  proving  their  title  in  the  master's  office ;  they 
ought,  with  a  view  to  obtain  such  costs,  to 
present  a  petition.  Grace  v.  Terrington,  2 
Colly.  53  ;  14  L.  J.,  Ch.  352  ;  9  Jur.  421. 

Where,  upon  a  biU  filed  by  a  simple  contract 
creditor,  the  only  specialty  creditor  is  restrained 
by  injunction  from  proceeding  in  his  action  at 
law,  and  it  turns  out,  upon  the  master's  report, 
that  the  assets  are  insufiScient  to  pay  the  specialty 
creditors,  the  executor  will  have  his  costs  out  of 
the  assets,  but  not  the  plaintiff.  In  such  a  case 
the  specialty  creditor,  though  not  a  party  to 
the  suit,  may  appear  at  the  hearing  on  further 
directions  without  presenting  a  petition,  if  the 
case  which  he  has  to  make  depends  only  upon 
what  appears  in  the  master's  report.  Young  v. 
Everest,  1  Russ.  &  M.  426. 

Priority.] — ^When  the  question  is  one 

that  has  been  reserved  by  the  chief  clerk  for 
the  opinion  of  the  court  on  further  consideration, 
the  counsel  in  support  of  the  affirmative  has  a 
right  to  be  heard  first.  Lyle  v.  Ellwood,  2S 
W.  R.  157. 

Filing  Certificate.] — ^An  order  founded  on  a 
master's  report  is  irregular,  if  the  report  be  not 
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actuaUy  upon  the  file  at  the  time  when  the 
order  is  obtained.  Harris  v.  Cutter^  1  Myl.  &  K. 
568. 

Hon-appearanee.] — Where  the  cause  is  set 
down  on  further  directions,  and  the  defendant 
does  not  appear  at  the  hearing,  the  pLiintifE  need 
not  produce  an  affidavit  of  service  of  the  order 
to  set  down  the  cause  before  the  rising  of  the 
court.  It  is  sufficient  if  he  produce  such 
affidavit  to  the  registrars.  Treivick  v.  Paramore^ 
7  Jut.  1123. 

Where  a  plaintiff  sets  do^'n  a  cause  to  be 
heard  on  exceptions  to  the  master's  report,  but 
<loes  not  appear  at  the  hearing,  the  court  will,  at 
the  defendant's  request,  overrule  the  exceptions, 
and  bear  the  cause  on  further  directions.  Rookes 
V.  Bookes,  7  Jur.  1104. 

Separate  Beport.] — A  cause  ought  not  to  be 
set  down  in  the  paper  tor  further  directions, 
when  only  a  separate  report  has  been  made,  and 
t  here  is  no  general  report.  Cochra  Tie  v.  Cha  m  bergj 
2  L.  J.  (O.B.)  Ch.  47. 

A  cause  cannot  be  set  down  for  further  direc- 
tions on  a  separate  report :  an  order  on  a  se))aratc 
report  must  be  sought  by  petition.  Vafi  Ka»ip 
T.  Bell,  3  Madd.  430. 

When  lumecessary.] — The  decree  had  reserved 
further  directions  and  costs  ;  but  further  direc- 
tions having  become  unnecessary,  the  costs  were 
disposed  of  upon  a  petition.  Winthrop  v.  Win- 
throp,  1  Coop.  C.  C.  201. 

Petition  to  set  down  cause  for  further  direc- 
tions, or  such  further  order  as  the  court  should 
think  fit,  dismissed,  though  the  parties  could  not 
proceed  ;  an  inquiry  before  the  master  being 
rendered  useless  by  the  event  of  a  verdict  upon 
issue  directed,  and  further  directions  having  iMsen 
reserved  till  after  trial  and  report.  Dixon  v. 
Olmiui,  1  Yes.  J.  153  \  see'd'B,.  li.  286. 

Objection  to  Certificate.] — In  all  cases  coming 
before  the  court,  by  way  of  exception  to  the 
certificate,  the  further  consideration  of  the  cause 
will  be  heard  at  the  same  time,  unless  a  special 
reason  be  shown  to  the  contrary.  Croinpton  v. 
Huher,  1  Jur.  (N.s.)  465  ;  3  W.  R.  347. 

d.  Orders  made  and  Matters  deter minahle  on. 

Ho  Objection  taken  or  Belief  aiked.] — Upon 
further  directions,  a  question  decided  by  master 
was  opened  without  any  exception,  all  the 
circunistnnccs  appearing  bv  report.  Adams  v. 
Claxton,  6  Ves.  226  ;  5  U.  II.  263. 

A  debt  of  2,400Z.  having  been  found  due  by 
the  masters  report,  to  which  no  objections  or 
exceptions  were  taken,  and  no  error  a]i])eaiing 
upon  the  face  of  the  report : — Held,  that  this 
report  could  not,  by  order  made  upon  further 
direction**,  be  reviewed.  Morgan  v.  Evans^  8 
Bligh  (N.s.)  777  ;  3  CI.  &  F.  loU. 

Effect  of  decree  at  hearing  on  the  discretion 
of  the  court  upon  the  construction  of  a  will  on 
further  directions.  Clarke  v.  Lubbock,  1  Y.  A: 
Coll.  C.  C.  492  ;  6  Jur.  548. 

At  the  hearing  on  further  directions,  and  on 
a  supplemental  suit,  the  plaintiffs  were  held 
bound  bv  the  terms  of  a  decree  taken  bv  consent 
in  the  original  suit,  and  were  refused  relief  nicon- 
sistcnt  with  it,  notwithstanding  a  change  of 
circumstances.  JZo/we  v.  Yomig,  3  Y.  &  Coll.  199  ; 
4  Jb»  204  ;  9  L.  J.,  Ex.  Eq.  41  ;  2  Jur.  903. 


Where  the  master's  report  statecl  that  ho 
had  allowed  the  defendant,  in  his  discharge  as 
executor,  payments  amounting  to  a  certain  sum, 
'•including  therein"  a  particular  item,  which, 
from  circumstances  appearing  on  the  face  of  the 
report,  clearly  ought  not  to  have  l)een  allowed  : — 
Held,  that  inasmuch  as  the  report  had  been  con- 
firmed, and  no  exceptions  taken,  the  error  coulil 
not  be  corrected  on  further  directions.  Cooper  v. 
Cooper,  7  L.  J.,  Ch.  253. 

In  a  suit  by  a  vendor  for  specific  performance, 
the  decree,  at  the  original  hearing,  having 
directed  merely  a  reference  of  title,  the  court 
will  not  at  the  hearing  on  further  directions 
enter  into  the  consideration  of  any  other  objec- 
tion which  the  answer  has  set  up  against  the 
execution  of  the  contract.  Le  Grand  y,  WJiite' 
head,  1  Rus.s.  309. 

In  a  suit  instituted  by  a  solicitor  for  payment 
of  costs  due  to  him  from  a  client,  it  appeared 
by  the  answer  that  he  had  not  delivered  a 
signed  bill  conformably  to  the  act  of  parliament : 
a  bill  duly  signed  was  subsequently  delivered, 
and  that  fact  was  put  in  issue  by  a  supplemental 
bill : — Held,  that  the  objection,  not  having  been 
urged  at  the  original  hearing,  could  not  be  taken 
at  the  hearing  on  further  directions.  Prltcliard 
V.  J)rapci\  1  KiLss.  &  M.  191  ;  Taml.  332. 

A  case  of  breach  of  trust  was  alleged  on  the 
pleadings  against  trustees  and  executors  for  not 
having  sold  an  estate,  but  at  the  first  hearing  the 
common  accounts  onlv  were  directed  : — Held, 
on  further  directions,  that  the  defendants  could 
not  be  then  charged  with  the  breach  of  trust, 
and  that  inquiries  could  not  be  then  directed 
with  that  object.     Green  v.  Badley,  7  Beav.  274. 

If  the  decree  at  the  hearing  make  no  provision 
for  the  costs  of  a  trustee,  the  court  wiU  not 
entertain  any  petition  in  respect  of  them  at  the 
hearing  on  further  directions.  Malins  v.  Green- 
way,  7  Hare,  391  ;  18  L.  J.,  Ch.  164. 

By  the  decree,  arrears  of  maintenance  were 
ordered  to  be  paid  out  of  a  fund  in  court,  con- 
sisting both  of  corpus  and  rents  of  real  estate, 
and  it  was  referred  to  the  master  to  calculate 
interest  on  the  arrears.  Upon  the  matter  coming 
before  the  court  upon  the  master's  report : — 
Held,  that  it  was  not  then  competent  for  the 
parties  to  contend  that  the  arrears  and  interest 
were  not  payable  out  of  the  corpus,  for  the  point 
must  be  considered  settled  by  the  prior  decree. 
DuvtA  V.  Broirnr,  14  Beav.  127. 

Matters  at  issue  at  the  first  hearing,  which  are 
neither  decided,  put  into  a  train  of  investigation, 
nor  reserved,  must,  on  further  directions,  be 
regarded  either  as  ab:indone<l,  or  as  points  on 
which  the  plaintiff  was  entitled  to  no  order. 
PaMtingh'im  v.  Sherborn,  9  Beav.  424. 

The  general  rule  is,  that  if  the  question  of 
wilful  default  be  not  raised  by  the  pleadings,  it 
cannot  be  raised  either  at  the  original  hearing 
or  on  further  directions,  but  where  the  pleadings 
do  i-aisc  the  point,  it  is  the  duty  of  the  plaintiff, 
if  he  can  malte  a  case  for  it,  to  get  a  declaration 
by  the  dtcree,  or,  if  he  cannot  make  a  case  for 
an  immediate  decree,  to  get  an  inquiry  of  such 
a  character  that  on  the  result  of  it  the  court 
may.  on  further  tlircctions,  make  a  declaration. 
But  if  the  point  is  raiscfi  in  the  pleadings,  and 
the  court,  by  its  decree,  passes  it  by,  and  neither 
makes  any  declaiation  nor  directs  an  inquiry,  it 
must  be  taken  that  the  court  did  not  mean  to 
irive  anv  such  relief.  Jouvs  v.  Morrally  2  bim. 
(N.S.^  241  ;  21  L.  J.,  Ch.  630, 
^     After  order  made  on  further  directions  and 
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enrolled,  In  a  suit  to  administer  the  trust  of  a 
creditors'  deed,  a  bond  creditor  seeks  to  be 
allowed  to  come  in  and  prove,  alleging  certain 
facta  in  excuse  for  not  having  come  in  before 
the  order,  and  that  the  dissolution  deed  included 
the  debt  in  the  general  words,  coupled  with  the 
object  of  the  instrument  as  expressed : — Held, 
that  although  the  general  words  might  include 
the  debt,  and  the  existence  of  it  was  morally 
certain,  the  order  formed  an  insuperable  obstacle, 
And  petition  dismissed  with  costs.  Clowes  v. 
Waters,  2W,B„  BOS, 

Amendment.] — The  masters  report  had  been 
confirmed,  and  neither  objection  nor  exception 
had  been  taken  thereto.  The  cause  came  on  for 
further  directions,  when  the  court,  from  the 
facta  stated  in  the  report,  entertaining  great 
doubt  as  to  the  correctness  of  the  master's 
finding,  declined  to  act  upon  it,  though  it  refused 
then  to  alter  it.     Oregoiy  v.  West^  2  Beav.  541. 

A  report  was  directed  to  be  amended  according 
to  the  final  decree,  by  substituting  a  statement 
that  the  defendant  was  seised  in  fee  of  premises 
decreed  to  be  sold,  instead  of  for  lives  renewable 
for  ever.  Hatcliell  v.  Cremorne  QLifrd),  Sau.  &. 
Sc.  675. 

Want  of  Parties.] — On  further  directions,  it 
is  competent  for  the  court  to  entertain  a  question 
of  liability,  if,  by  reason  of  want  of  parties  or 
facts,  the  suit  is  not  in  a  condition  at  an  earlier 
hearing  to  enable  the  discussion  of  such  a  ques- 
tion in  the  presence  of  all  persons  interested. 
Patfenden  v.  Ilohson,  22  L.  J.,  Ch.  697  ;  1  W.  R. 
282  ;  17  Jut.  406. 

Fresh  Facts.] — After  hearing  and  rehearing, 
A  receiver  having  been  refused,  the  party  may 
be  entitled,  on  the  cause  coming  on  for  further 
<lircctions.  shewing  a  new  8tat«  of  facts,  as  a 
balance  reported  in  the  hands  of  the  defendants, 
to  renew  the  application  for  a  recciVer.  AU.-  Gen. 
▼.  Oahoay  Corporation^  1  Moll.  95. 

Compromise.]  —  After  decree  and  master's 
report,  a  motion,  founded  on  a  compromise,  for 
payment  out  and  division  of  money  in  court 
between  the  parties,  was  refused,  the  proper 
course,  ■  under  such  circumstances,  being  to  set 
<lown  the  cause  for  further  directions.  Spencer 
V.  Mostyn,  11  Jur.  234. 

As  to  Funds.] — An  order  for  payment  to  the 
husband,  of  money  to  which  his  wife  is  entitle<l, 
cacnnot  be  inserted  in  the  order  on  further 
directions,  but  must  be  obtained  by  petition, 
although  the  wife  consen ts.  Cajnjjbell  v.  llardlng, 
6  Sim.  283. 

Afier  decree,  tlie  bill  cannot  be  dismissed  by 
consent ;  but  an  arrangement  for  disposing  of 
the  fund  in  court  may  have  effect  by  consent  on 
further  directions.  Lashley  v.  Hogg,  11  Ves. 
602. 

In  a  creditors'  suit  for  the  administration  of 
the  estate  of  a  testator  it  appeared  from  the 
masters  report  that  there  were  forty-eight 
creditors,  that  many  of  the  debts  were  for  small 
amounts,  and  that  the  fund  distributable  among 
them  was  small  and  insufficient  to  pny  the  debts 
in  full.  Upon  the  cause  coming  on  for  further 
directions,  the  court,  on  the  request  of  the  counsel 
for  the  defendants,  the  executoi-s,  made  an  order 
for  the  ratable  apportionment  of  the  fund  among 
tbfi  creditors,  on  the  amounts  a(  portioned  being 


verified  by  the  joint  affidavit  of  the  plaintiff  and 
one  of  the  defendants,  the  executors ;  and  that 
the  sums  apportioned  under  10/.  should  l>e  paid 
to  the  plaintiff's  solicitor  on  his  undertaking  to 
pay  the  same  to  the  creditors  respectively.  Form 
of  such  order.  Bear  v.  Smith,  6  De  G.  &  Sni.  92  ; 
21  L.  J.,  Ch.  176;  16  Jur.  708. 

Interest.] — The  reference  to  compute  interest, 
under  the  46th  Order  of  August,  1 841 ,  on  debts  not 
by  law  carrying  interest,  may  be  made  on  further 
directions,  although  not  made  at  the  hearing. 
FLintoff  V.  Ifaynes,  4  Hare,  309. 

In  an  administration  suit,  the  plea<1ings 
raised  questions  of  w^ilful  default  and  liability 
to  pay  Interest  on  balances  in  hand  against 
executors  ;  but  the  decree  taken  at  the  origi- 
nal hearing  neither  contained  any  declaration 
against  the  executors  nor  any  inquiries  as  to 
wilful  default,  but  was  merely  a  decree  for  the 
common  account  of  what  had  been  received  : — 
Held,  that  the  court  could  not,  on  further 
directions,  make  any  decree  for  wilful  default ; 
but  that  the  question  of  interest  on  balances 
in  hand  was  still  open,  inasmuch  as,  although 
there  was  no  declaration  at  the  hearing,  yet, 
applying  the  above  rule,  there  was  that  which 
was  the  first  step  towards  it,  a  direction  to  take 
the  common  account  of  what  had  been  received, 
which,  if  properly  answered  by  the  master, 
ought  to  show  what  personal  estate  had  been 
received  from  time  to  time,  and  then  the  court 
might,  on  further  directions,  either  make  an 
immediate  declaration,  or  direct  further  inquiry. 
Jones  V.  Morrall,  2  Sim.  (N.S.)  241  ;  21  L.  J., 
Ch.630. 

Generally  executor  making  advances  for 
maintenance  beyond  income  in  his  hands  is 
not  entitled  to  interest,  but  on  further  directions 
the  executor  may  be  able  to  show  that  common 
justice  requires  the  allowance  of  interest.  Kilbce 
v.  Sneyd,  2  Moll.  235. 

An  executor  may  be  charged,  on  further 
directions,  with  interest  on  his  balances,  though 
it  be  not  praved  by  the  bill.  HolUmjsworth  v. 
Shakeshaft,  14  Beav.  492  ;  21  L.  J.,  Ch.  722. 

Doonment  set  aside — Instrnments  depending 

on  it.] — When  the  decree  on  the  heaiing  declares 
that  a  certain  indenture  ought  to  be  set  aside, 
the  decree  on  further  directions  will  not  only 
set  aside  such  indenture,  but  all  instruments 
depending  upon  it  conveying  estates  to  parties 
before  the  court ;  nor  will  the  fact  that  the 
decree  on  the  hearing  directed  an  inquiry  as 
to  the  circumstances  under  which  the  con- 
sideration-money for  the  conveyance  effected 
by  the  first-mentioned  indenture  was  paid  into 
court,  and  that  the  master  found  that  it  was 
paid  in,  previously  to  the  execution  of  such 
indenture,  by  the  parties  claiming  under  the 
instiuments  depending  thereon,  enable  the  latter 
to  claim  the  money  as  ear-marke*l  against 
persons  in  whose  favour  the  original  indenture 
was  set  aside,  though  it  may  as  ag>uust  the 
original  takers  under  such  indenture.  C<wkson  v. 
Lee,  23  L.  J.,  Ch.  473— L.JJ. 

Administration  Action.] — I  nan  administration 
suit,  coramcnce<l  by  summons,  the  chief  clerk 
certified  that  the  testatrix  hati  contracte<i  to  sell 
a  house  and  furniture,  that  the  executors  had 
completed  the  contract  by  an  assignment  of  the 
property,  and  that  they  had  in  such  assignment 
included  another  house,  without  having  received 
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any  additional  consideration.  On  the  cause 
coming  on  upon  farther  consideration,  an  attempt 
'was  made  to  charge  the  executors  with  a  breach 
of  trust  in  respect  of  the  house  : — Held,  that  this 
could  not  be  done  in  a  suit  commenced  by 
administration  summons,  but  offered  to  direct 
an  inquiry  as  to  the  value  of  the  house.  Dele- 
Tante,  In  rr,  Delevante  v.  Child^  6  Jur.  (N.8.)  118  ; 
1  L.  T.  397. 

e.  Direction  of  Further  Inquiries, 

In  what  Cafes.] — A  reference,  on  further 
directions,  for  the  purpose  of  ascertaining  whether 
certain  charitable  be(iuests  could  be  carried  out, 
made  after  the  confirmation  of  a  report,  certify- 
ing that  they  could  not,  is  irregular.  Lyons 
Corporation  v.  AV/jrf  India  Co.^  1  Moore,  P.  C.  175. 

Where  administratrix,  under  usual  decree  for 
account,  attempte<l  to  support  her  discharge 
before  master  by  forgory  and  fraud,  court,  uix)n 
petition  and  further  direction,  directed  inquiry 
as  to  balances  in  her  hands  from  time  to  time, 
and  a  computation  of  interest  thereon.  Panwll 
V.  Price,  14  Vcs.  502. 

If,  at  the  hearing  in  a  suit  by  the  cestuis 
que  trustent  against  the  trustees,  the  common 
accounts  only  were  directed,  without  any  inquiry 
as  to  the  <lefault  or  neglect  of  the  executors  and 
trustees  in  not  pos»<essing  themselves  of  the 
testator's  estate,  further  directions  at  such  an 
inquiry  will  not  be  directed,  though  a  case  for 
such  a  direction  was  stated  by  the  bill,  and 
aj»peare<l  on  the  report.     Garland  v.  Littlewood, 

1  Beav.  527  ;  8  L.  J.,  Ch.  369. 

A  bill  was  filed  by  cestuis  que  trustent  to 
administer  the  trusts  of  a  settled  fund,  and  seek- 
ing to  charge  the  estate  of  a  deceased  trustee 
with  sums  which  he  might  have  received  but  for 
his  wilful  default  At  the  hearing  the  ordinary 
accounts  were  only  directed,  and  no  inquiry  w^as 
directed  or  reservation  made  with  reference  to 
wilful  default.  In  the  course  of  the  inquiries 
in  the  master's  office,  some  documents  were 
in  evidence,  which  were  relied  upon  by  the 
plaintiffs  as  leading  to  an  inference  that  the 
trustee  might  have  received  more  than  was 
admitted  to  have  been  actually  invested  on 
account  of  the  trust  fund : — Held,  that  it  was 
not  proper,  on  further  directions,  to  direct  an 
inquiry  as  to  wilful  default.     Coope  v.  Carter, 

2  De  a.  M.  &  G.  292  ;  21  L.  J.,  Ch.  570. 

A  bill  for  partition  of  a  freehold  estate  stated 
the  death  of  one  tenant  in  common  in  fee,  having 
devised  her  moiety  to  the  defendant's  husband, 
and  the  death  of  the  other  tenant  in  common 
intestate  leaving  the  plaintiff  her  heir-at-law, 
but  that  the  defendant's  husband,  who  was  an 
illegitimate  son  of  a  deceased  brother  of  the 
intestate,  and  claimed  to  be  her  heir-at-law,  con- 
cealing his  illegitimacy,  had  entered  upon  and 
enjoyed  the  entirety,  and  had  settled  it  by  an 
antenuptial  settlement,  under  which  the  defen- 
dant claimed.  The  bill  also  sought  an  account 
of  rents  and  profits  received  by  the  defendant. 
The  defendant  by  her  answer  submitted  that  her 
settlor  was  the  intestate*s  heir,  but  did  not  claim 
as  a  purchaser  for  value  without  notice.  By 
the  decree  a  reference  was  directed  to  ascertain 
who  was  the  intestate's  heir-at<'law,  and  the 
result  of  it  was  in  favour  of  the  plaintiff : — 
Held,  that  a  further  inquiry,  whether  the  defen- 
dant was  a  purchaser  without  notice,  could  not 
be  directed  on  further  consideration.  Lyne  v. 
Lyne,  8  De  0.  M.  &  0.  55.3. 


In  a  suit  to  administer  the  trusts  of  a  settle- 
ment, the  chief  clerk  having  certific<l  that  the 
most  beneficial  way  of  letting  the  premises  which 
formed  the  subject  of  the  suit  would  be  to  let 
them  on  lease,  two  persons  (one  of  whom  was 
the  defendant  and  also  a  cestui  que  trust  and  the 
receiver  of  the  property)  carried  in  ec^ually 
beneficial  proposals,  and  that  of  the  defendant  was 
accepted,  and  a  conditional  contract  for  a  loase  was 
signed  by  him  accordingly,  and  approved  by  the 
judge.  The  defendant,  havingaf  tei*wanls  declined 
to  perform  the  contract,  the  Master  of  t  he  KoUs,  on 
the  hearing  of  the  cause  on  further  consideration, 
directed  an  inquiry  as  to  the  damages  occasionecl 
to  the  estate  by  the  defendant's  breach  of 
contract.  On  a])pcal,  the  court,  on  the  ground 
that  the  order  of  the  Master  of  the  Rolls  was 
made  without  any  proper  notice  to  the  defen- 
dant and  without  any  constat  before  the  court, 
directed  an  original  notice  of  motion  to  bo  servwl 
on  the  defendant  with  respect  to  the  inquiry  a* 
to  damages,  and  upon  the  hearing  of  that  motion, 
affirmed  the  order  of  the  Master  of  the  Rolls,  but 
gave  no  costs  to  either  side.  C.irne  v.  B rancher^ 
20  L.  T.  797  ;  17  W.  R.  837. 

Where  the  decree  in  a  euit  instituted  by  an 
annuitant  against  a  subsequent  mortgagee,  with 
a  power  of  sale,  and  the  mortgagor,  onlered  the 
estate  to  be  sold  and  accounts  U)  be  taken,  but 
did  not  contain  any  direction  as  to  costs,  charges, 
and  expenses  incurred  by  the  mortgagee,  in 
respect  of  certain  attempted  sales  under  his 
power,  though  there  was  the  usual  clause  as  to 
costs  in  his  mortgage  deed,  and  he  claimed  them 
by  his  answer : — Held,  that  the  decree  having 
reserved  further  directions,  a  further  reference 
might,  on  petition,  be  directed  to  the  master,  to 
take  an  account  of  such  costs,  &c.  Thompst^n.  v. 
Rutnbally  3  Jar.  53. 

f.  P/actice. 

ETidenoo— Only  such  a«  b«fore  Chief  Clerk.] — 
If  a  document  has  not  been  proved,  nor  has  any 
onler  been  obtained  for  proving  it  vivA  voce 
at  the  hearing,  the  court  will  not  allow  it  to 
be  proved  on  the  cause  being  heawl,  either  on 
the  equity  reserved,  or  for  further  directions. 
Blundi'll  V.  Oladntone,  11  Sim.  467  ;  12  L.  J., 
Ch.  225  ;  5  Jur.  481. 

An  affidavit  cannot  be  received  on  further 
directions  ;  therefore,  where  a  plaintiff  on  further 
directions  produced  an  affidavit  that  certain 
defendants,  having  no  further  interest  in  the 
matters,  had  signed  a  consent,  waiving  service  on 
them  of  any  subsequent  proceedings,  and  askcdr 
that  the  decree  might  be  drawn  up  without  an 
affidavit  of  service  on  them,  the  court  rejected 
such  affidavit.     Att.-Gen.  v.  Gell,  8  Beav.  362. 

An  inquiry  was  directed  to  be  made  by  the 
master  ;  the  master  made  his  rei)ort,  which  was 
not  excepted  to.  The  parties  were  held  to  be  at 
liberty,  at  the  hearing  of  the  cause  for  further 
directions,  to  refer  to  the  affidavits  and  otheir 
materials  Uvsed  before  the  master  on  his  inquiry. 
Nedhy  v.  Nedhy,  6  De  G.  &  6m.  877 ;  21  L.  J.,, 
Ch.  446. 

The  examination  of  a  party  may  be  read  on 
further  directions,  for  the  puipose  of  having 
inquiries  directed,  though  no  foundation  for 
those  inq-iiries  appears  on  the  report  itself. 
Dymocky.  AsJiton,  7  L.  J.  (o.s.)  Ch.  120. 

In  1843  a  tenant  in  tail  joined  in  resettling 
one  of  two  family  estates.  He  dispute<i  the 
validity  of  the  transaction,  and  subsequently,  ia 
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1845,  married.  On  that  occasion  a  settlement 
was  executed,  making  provision  for  the  jounger 
children  only  of  the  marriage.  The  instructions 
stated  that  it  was  desired  to  keep  his  landed 
estates  free  from  any  settlement,  and  contained 
this  note :  "  N.  B. — The  eldest  son  will  take  the 
family  estate."  In  a  suit  to  set  aside  the  resettle- 
ment  of  1843,  affidavits  were  produced  on  behalf 
of  the  infant  eldest  son  of  the  marriage,  to  show 
that,  on  the  negotiation  for  the  marriage,  it  was 
understood,  that  under  existing  settlements,  the 
eldest  son  would  become  entitleid  to  considerable 
landed  estates,  and  therefore,  that  it  was  only 
necessary  to  provide  for  the  younger  children  : — 
Held,  that  these  affidavits  were  inadmissible 
under  Sir  George  Turner's  Act  (13  &  14  Vict. 
c.  36).  Hoghton  v.  HoghtOT^  15  Beav.  278 ;  21 
L.  J.,  Ch.  482  ;  17  Jur.  99. 

Affidavits  as  to  matters  directly  in  issue  in  the 
cause,  which  are  filed  after  the  filing  of  the 
certificate  of  the  judge's  clerk,  will  not  be 
admitted  at  the  hearing  on  further  considera- 
tion ;  but,  if  necessary,  upon  the  suggestion  of 
counsel,  an  inquiry  may  be  directecl.  Fleming  v. 
East,  1  Kay  (App.) lii.;  18  Jur.  1112;  2  W.  R.  643. 

A  bill  filed  for  redemption  of  a  mortgage  and 
an  injunction  to  restrain  a  sale  under  a  power 
alleged  to  have  been  fraudulently  inserted  in  the 
deed,  contained  various  charges  of  oppression 
and  misconduct  against  the  defendant,  on  the 
ground  of  which  it  prayed  that  he  might  pay  the 
costs  of  the  suit.  On  a  motion  for  an  injunction, 
supported  by  affidavits  of  those  charges,  the 
defendant  submitted  to  an  immediate  account, 
the  plaintiff  undertaking  to  pay  what  should  be 
found  due,  and  further  directions  and  costs  were 
reserved : — Held,  on  a  subsequent  hearing  of  the 
cause  for  further  directions,  that  the  affidavits 
filed  on  the  former  occasion  could  not  be  read, 
the  first  order  having  shut  out  all  the  merits 
except  the  account.  And  an  order,  giving  the 
plaintiff  the  costs  of  the  suit  on  the  ground  of 
those  affidavits  was,  on  appeal,  dismissed,  and 
the  defendant  was  allowed  nis  costs,  according  to 
the  ordinary  rule.  Dwnstan  v.  Pattenon,  2  Ph. 
341  ;  16  L.  J.,  Oh.  404  ;  11  Jur.  595. 

An  affidavit  is  not  receivable  in  evidence  on 
further  directions.  NichoUon  v.  Haines^  1  Golly. 
196. 


On  Questioii  of  Costs.  ]~Affidavit  filed 


after  the  date  of  the  master's  report  received  in 
evidence,  on  the  ground  that  it  stated  circum- 
stances material  in  guiding  the  judgment  of  the 
court  on  the  question  of  costs.  Fallows  v.  Dillon 
iLard),  2  Eq.  Bep.  1181  ;  2  W.  R.  507. 

An  affidavit  as  to  defendant's  conduct  in  the 
master's  office  rejected  on  a  question  of  costs. 
Bateman  v.  Margerison,  2  W.  R.  607. 


Hewly    Disoovered.]  —  Evidence    dis- 


covered after  the  original  hearing,  and  raising  a 
new  issue  and  a  new  defence,  cannot  be  admitted 
under  t^e  18  &  14  Vict.  c.  35,  s.  28,  upon  the 
hearing  on  further  directions.  But  if  justice 
cannot  otherwise  be  done,  the  court  will  direct 
an  inquiry.  Howard  v.  Chafferg^  2  N.  R.  10 ; 
9  Jur.  (N.S.)  684  ;  11  W.  R.  685. 

Cross-examination.  ]— After  the  certificate 

of  the  chief  clerk  has  been  signed  and  approved 
by  the  judge,  no  cross-examination  upon  any 
affidavit  produced  before  the  chief  clerk  during 
the  proceedings  in  chambers  will  be  allowed. 
Dawkins  v.  Morton,  6  L.  T.  214  ;  10  W.  R,  339. 


"Further  Evidence.'*]— Affidavits  ad- 
mitted at  the  hearing,  under  the  stat.  13  &  14 
Vict.  c.  35,8.  28,  as. evidence  that  no  appoint- 
ment of  trust  funds  had  been  made  by  deceased 
persons,  in  support  of  a  suit  by  a  party  claiming 
in  default  of  appointment.  D&tey  v.  TJiorntoK, 
9  Hare,  233. 

The  hearing  of  the  cause  on  further  directions 
was  ordered  to  stand  over  for  the  production  of 
evidence,  by  affidavit,  of  the  value  of  the  houses 
built,  and  the  approbation  of 'the  lessor's  sur- 
veyor at  the  time.  Hume  v.  Bentley^  21  L.  J., 
Ch.  760  ;  16  Jur.  1109. 

Affidavits,  which  had  been  used  before  the 
chief  clerk,  were  rejected  by  the  vice-chancellor, 
on  the  ground  that  no  notice  of  intention  to  read 
them  had  been  given  by  the  defendant.  The 
plaintiff  in  his  notice  of  appeal  gave  notice  of 
motion  for  leave  to  read  them  on  the  appeal : — 
Held,  that  they  were  "  further  evidence  "  within 
the  meaning  of  the  Judicature  Act,  Old.  LVIII. 
r.  5,  and  leave  to  read  them  was  given.  ChennelU 
In  re,  Jones  v.  Chennell,  47  L.  J.,  Ch.  80 ;  8 
Ch.  D.  492 ;  26  W.  R.  695. 

Costs.] — By  a  decretal  order  specific  perform- 
ance was  decreed  against  a  vendor ;  an  inquiry 
was  directed  what  damage  had  been  sustained  by 
the  plaintiff  by  reason  of  the  acts  complained  of 
in  the  bill,  and  the  defendant  was  ordered  to 
pay  the  costs  of  suit,  liberty  to  apply  being 
given,  but  further  consideration  not  being 
reserved.  The  acts  complained  of  by  the  bill 
were  commencing  to  pull  down  buildings  and 
removing  the  materials,  and  cutting  and  carry- 
ing away  the  crops  on  the  land.  The  plaintiff 
carried  in  a  very  large  claim  for  damages  under 
various  heads,  most  of  which  were  at  once 
rejected  in  chambers,  but  a  certificate  was  noade 
(which  the  vice-chancellor  refused  to  vary) 
giving  damages  for  pulling  down  buildings,  and 
also  under  four  other  heads.  The  lords  justices, 
on  appeal,  held  that  no  damagi  was  shown,  on 
the  ground  that,  under  the  peculiar  circum- 
stances, pulling  down  the  buildings  caused  no 
damage,  and  that  the  other  heads  of  damage 
were  not  within  the  scope  of  the  inquiry.  The 
defendant  subsequently  applied  for  the  costs  of 
the  inquiry,  on  ^e  ground  that  it  had  resulted 
wholly  in  his  favour.  This  application  having 
been  refused  by  the  vice-chancellor : — Held,  that 
the  plaintiff,  though  unsuccessful,  was  entitled 
to  the  costs  of  the  inquiry  so  far  as  they  related 
to  pulling  down  buildings,  removing  mat^ials, 
and  cutting  and  carrying  away  crops ;  but  most 

5 ay  all  the  other  costs  of  the  inquiry.    KrM  v. 
^ark,  44  L.  J.,  Ch.  286  ;  L.  R.  10  Ch.  334  ;  33 
L.  T.  83  ;  23  W.  R.  475. 

Varying  Orders.] — Under  the  Judicature  Act, 
1873,  8.  50,  an  order  made  on  further  considera- 
tion in  chambers  may  be  varied  on  an  adjourned 
summons.  Hodges,  In  re,  Dewey  t.  Ward, 
47  L.  J.,  Ch.  335 ;  7  Ch.  D.  754 ;  26  W.  B.  390. 

6.  Aooomits  and  Znanirles— >iSM  AooomiTS 

AND   IKQTTIBIES. 


h,  JUDaB  AT  Chambebs. 

1.  Jnxladiotion. 

OeneraUy.]— The  expression,  "the  court  or  a 
judge,"  in  the  rules  and  ordeis,  invariably  means 
a  divisional  court  or  a  judge  at  chambers.  Baker 
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V.  OakeJt,  46  L.  J.,  Q.  B.  246  ;  2  Q.  B.  D.  171  ;  35 
L.  T.  832  ;  25  W.  R.  220— C.  A. 

Sect.  39  of  the  Judicature  Act,  1873,  merely 
confere  on  the  judges  of  the  supreme  court  the 
power  to  exercise  in  chambers  such  of  the  func- 
tions of  the  court  as  were  exercised  in  chambers 
by  the  judges  before  the  act.    lb. 

All  powers  i)osscssed  by  the  superior  courts  at 
common  law,  as  well  as  those  given  by  statute  to 
the  court  in  general  terms,  without  any  special 
limitations,  may  be  exercised  by  a  single  judge, 
as  the  delegate  of  the  court.  Smeeton  v.  Collier^ 
1  Ex.  457  ;  5  D.  k  L.  184 ;  17  L.  J.,  Ex.  57. 

Chancery  Diviiion — Bischar^e  of  Order  in 
Chambers.] — A  jurlge  of  the  chancery  division 
has  still  jurisdiction  to  hear  a  motion  to  dis- 
charge an  order  made  on  a  procedure  summons 
in  chambers,  notwithstanding  the  Judicature 
Act,  18'.»4,  s.  1  (4)  : — Serablc,  such  applications , 
should  be  discouraged.  Jioahe  v.  Steventon^  64  i 
L.  J.,  Ch.  201  ;  \\^\)'i]  1  Ch.  358  ;  13  R.  171  ;  71 
L.  T.  722;  43  W.  R.  189. 

When  an  order  has  been  made  by  a  judge  in 
chambers,  the  court  has  no  power  to  alter  that 
order  unless  upon  motion,  under  s.  50  of  the 
Judicature  Act,  1873,  to  discharge  the  order. 
Where  all  parties  concerned  have  been  repre- 
sented by  counsel  in  chambers,  the  practice  is 
for  the  chief  clerk  to  give  a  certificate,  and  upon 
that  the  parties  may  go  direct  to  the  court  of 
appeal.    Att.-Gen.  v.  Llewellyn^  58  L,  T.  367. 

See  also  Appeal. 

Hearing  in  Judge's  Private  Boom.] — A  judge 
has  jurisdiction  to  make  an  oixler,  which  can  be 
made  in  judge's  chambers,  when  sitting  in  the 
judge's  private  room  at  Westminster.  Hartvwnt 
V.  Foster,  61  L.  J.,  Q.  B.  12  ;  8  Q.  B.  D.  82  ;  45 
li.  T.  429  ;  30  W.  R.  129— C.  A. 

ProUMtion.] — An  application  for  a  writ  of 
prohibition  to  a  county  court  may  be  made  to  a 
judge  sitting  at  chambers,  notwithstanding  Ord. 
IjIX.  r.  8a,  of  the  Rules  of  the  Supreme  Court, 
December,  1 888,  which  provides  that  '*  every  appli- 
cation for  a  prohibition  to  a  county  court  .  .  . 
shall  be  brought  by  notice  of  motion."  King  v. 
Charing  CroM  Bank,  59  L.  J.,  Q.  B.  24 ;  24 
Q.  B.  D.  27  ;  62  L.  T.  42  ;  38  W.  R.  287. 

A  judge  sitting  at  chambers  has  jurisdiction  to 
eet  aside  a  writ  of  prohibition  issued  out  of  the 
pettv  bag  office.  Salm  Kyrburg  v.  Posnamki 
(13  Q.  B.  D.  218)  followed.  Amgtell  v.  Lesser, 
55  L.  J.,  Q.  B.  114  ;  16  Q.  B.  D.  187;  53  L.  T. 
759  ;  34  W,  R.  230. 

Attachment.] — A  judge  at  chambers  has  power 
to  give  leave  to  issue  a  writ  of  attachment.  Sahn 
Kyrhurg  v.  Poftnanski,  53  L.  J.,  Q.  B.  428  ;  13 
Q.  B.  D'.  218  ;  32  W.  R.  752. 

Power  to  refer  to  Court.] — The  transfer  of 
appeals  from  a  judge  at  chamoers  in  matters  of 
practice  and  procedure  to  the  court  of  appeal 
instead  of  to  a  divisional  court  has  taken  away 
the  power  of  the  judge  to  refer  matters  to  the 
divisional  court,  and  does  not  empower  him  to 
refer  them  directly  to  the  court  of  appeal :  he 
fihould  now  in  every  case  himself  make  or  refuse 
the  order  asked  for.  JRoherts  v.  Plant,  64  L.  J., 
Q.  B.  347  ;  [1895]  1  Q.  B.  597  ;  14  R.  222  ;  72 
L.  T.  181  ;  43  W.  R.  308— C.  A. 

Staying  Proceedings.] — In  an  action  against 
a  surety  upon  a  bond  conditioned  for  the  due 


payment  to  the  receivcr-genoral  of  all  sums 
received  by  a  collector  of  assessed  taxes,  a  judge 
has  no  authority  to  order  the  proceedings  to  be 
stayed  as  to  certain  items  in  the  particulars  of 
demand,  upon  j)aymcnt  of  that  amount  into 
court.  Kepj)  v.  Wiggett,  4  C.  B.  678  ;  5  D.  &  L. 
164. 

Where  a  judgment  irregularly  signed  by  the 
plaintiff  is  set  aside  with  costs,  it  is  competent  to 
a  judge  to  stay  the  proceedings  until  such  costs 
arc  pairl.  WefiJiaiu  v.  Dmuncs,  5  N.  &  M.  244  ;  3 
A.&  E.450;  1  H.  &  W.  324. 

So  a  judge  at  chambers  has  jurisdiction  under 
15  &  16  Vict.  c.  75,  s.  219.  to  order  a  stay  of 
procec  lings,  on  payment  of  principal,  interest, 
and  costs.    Latm'ence  v.  Hoghen,  26  L.  J..  Ex.  55. 

Habeas  Corpus.] — A  writ  of  habeis  orpus  a^i 
subjiciendum,  issued  into  the  island  of  Jersey  by 
a  baron  of  the  exchequer,  returnable  in  the 
queen's  bench,  is  well  issued  under  1  &  2  Vict, 
c.  45.  Cams  Wilson,  In  re,  7  Q.  B.  984  ;  14 
L.  J.,  Q.  B.  105,  201  :  9  Jur.  393. 

It  is  no  objection  to  an  order  made  by  another 
judge  at  chambers,  under  the  general  jurisdiction 
given  by  1  &  2  Vict.  c.  45,  that  the  judge  of  the 
court  in  which  the  matter  was  pending  was  in 
attendance  at  the  time.  Bennett  v.  Dean,  6 
Scott  (N.E.)  196. 

Procedendo.] — A  judge  sitting  at  chambci*s  has 
power  to  issue  a  procedendo.  B4ig.  v.  Seaife,  2 
Den.  C.  C.  513  ;  18  Q.  B.  773  ;  3  Gar.  &  K.  211  j 
21  L.  J.,  M.  C.  221 ;  17  Jur.  232. 

Xzecution  against  Shareholder.]  —  Where 
judgment  has  been  recovered  agtiiust  a  company, 
a  judge  of  any  court  sitting  at  chambers  has  the 
same  jurisdiction,  under  7  &  8  Vict.  c.  110,  s.  68, 
to  order  execution  to  issue  against  a  shareholder, 
as  a  judge  of  the  court  in  which  judgment  was 
obtained.  Palmer  v.  Justice  Assurance  Society, 
6  EL  &  Bl.  1015  ;  26  L.  J.,  Q.  B.  73  ;  3  Jur.  (n.s.) 
44  ;  5  W.  R.  55. 

Mandamns.] — ^An  order  for  a  mandamus  to 
issue  for  the  examination  of  witnesses  under 
43  Geo.  3,  c.  68,  s.  44,  must  be  made  by  the  court, 
and  cannot  be  made  by  a  judge  at  chambers. 
Clarke  v.  East  India  Co.,  2  B.  C.  Rep,  319 ;  6 
D.  &  L.  278  ;  18  L.  J.,  Q.  B.  23. 

ft 

Waiver  of  Objection  to  Jnriadiction.]- The 
acceptance  of  costs  under  a  judge's  order,  which 
otherwise  could  not  have  been  received  at  all,  or 
the  whole  or  part  of  which  could  not  have  been 
received  so  soon,  is  a  waiver  of  any  objection  to 
the  order  for  want  of  jurisdiction.  Ti9ikler  ▼. 
Holder,  7  D.  &  L,  61 ;  18  L.  J.,  Ex.  429. 

Costs.] — A  judge  at  chambers  has  no  power  to 
make  an  order  as  to  costs  under  Ord.  LV. ;  nor 
to  extend  the  time  for  making  such  oixler  under 
Ord.  LVII.  r.  6,  so  as  to  enable  the  judge  who 
tried  the  cause  to  make  such  order  at  any  time 
after  the  trial.  If  no  application  has  been  made 
to  the  judge  at  the  trial,  the  only  way  of  obtain- 
ing such  an  order  is  by  a  substantive  application 
to  a  divisional  court.  Baker  v.  Oakes,  46  L.  J., 
Q.  B.  246 ;  2  Q.  B.  D.  171 ;  36  L.  T.  832 ;  25 
W.  R.  220—0.  A. 

A  judge  has  jurisdiction  to  fix  the  amount  of 
costs  to  be  paid  as  the  condition  of  making  an 
Older.  Collins  y.  Aaron,  6  D.  P.  0.  423  ;  4  Bing. 
N.C.)  223 ;  6  Scott,  595  ;  1  Am,  54 ;  7  L.  J., 

.P.  134. 
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A  j  11(1  CO  has  discretion  to  allow  a  plea  to  be  ( 
amended  on  payment  of  a  stated  amount  of  costs, 
instead  of  payment  of  costs  generally.     Tomlin- 
son  V.  Bollard,  3  G.  &  D.  607 ;  4  Q.  B.  642  ;  12 
L.  J.,  Q.  B.  257  ;  7  Jur.  969. 

To  proceed  Ex  parte.]— By  6  &  7  Will.  4,  c.  71, 
8.  82,  it  is  provided  that  in  case  a  rent-charge 
he  in  avrear  and  unpaid  for  the  space  of  forty 
days  next  after  any  half-yearly  day  of  payment, 
and  there  shall  be  no  sufficient  distress  on  the 
premises  for  payment,  it  Fhall  be  lawful  for  any 
of  the  judges,  upon  affidavit  of  the  facts,  to  order 
a  writ  to  be  issued,  directed  to  the  sheriff, 
requiring  him  to  summon  a  jury  to  assess  the 
arrears  remaining  unpaid : — Held,  that,  upon 
i)rodnction  of  a  sufficient  affidavit  of  the  facts,  a 
]udj?e  may  grant  such  order  ex  parte,  and  that 
no  previous  summons  or  notice  to  the  parties  is 
necessary.  Ifanntersmith  Jtent-eh^rgej  In  re, 
4  Ex.  87 ;  7  D.  &  L.  41  ;  19  L.  J.,  Ex.  66. 

Setting  aside  Judgment.] — A  judge  has  power 
to  make  an  order  setting  aside  a  judgment  in 
ejectment  for  want  of  a  plea,  and  admitting  the 
tenant  to  appear  and  defend,  although  possession 
had  been  given  under  the  judgment.  Doe  d. 
Mttllarhy  v.  Ri}fi,  11  A.  &  E.  333  ;  3  P.  &  D.  316  ; 
9  L.  J.,  Q.  B.  53 ;  4  Jur.  314. 

Ai  to  Eyidence  of  Bocnments.] — In  an  action 
founded  upon  a  document  in  which  both  parties 
had  an  interest,  and  which  was  in  the  possession 
of  one,  but  was  said  by  him  to  have  been  lost,  a 
judge  cannot  order  that  if  such  party  dees  not 
produce  the  document  to  be  stamped,  a  copy 
duly  stamped  shall  be  read  in  evidence  at  the 
trial,  and  that  the  original  shall  not  then  be  pro- 
duced on  the  other  side,  nor  objection  taken  to 
the  want  of  a  stamp  on  the  original.  The  court 
rescinded  such  an  order,  after  it  had  been 
enforced  by  the  judge  at  nisi  prius,  and  made  a 
rule  of  court.  Raiihin  v.  Hamilton^  15  Q.  B. 
187;  14  Jur.  930. 

Beferenoe  to  Judge.] — Judgment  having  been 
given  in  an  action  of  trover  for  a  book  belonging 
to  the  plaintiffs  as  churchwardens  of  a  parish, 
and  proceedings  pending  in  a  court  of  error,  by 
the  consent  of  the  parties  an  order  was  made  by 
a  judge  on  the  26th  February,  1848,  "that  the 
judgment  of  the  common  pleas  do  stand ;  the 
costs  of  both  sides  to  be  paid  out  of  the  parish 
funds."  This  order  was  made  a  rule  of  court 
on  the  22nd  March,  1848.  Difficulties  arose  in 
carrying  out  this  order,  and  the  case  was  taken 
to  the  court  of  error,  which  awarded  a  venire  de 
novo.  On  the  second  trial,  by  an  order  of  nisi 
prius,  with  the  consent  of  all  parties,  it  was 
ordered  that  the  cause,  and  all  matters  relating 
to  it,  be  referred  to  a  judge,  who  was  to  have 
power  to  direct  in  what  manner  the  former  rule 
of  the  22nd  March,  1848,  was  to  be  carried  into 
effect,  and  from  time  to  time  to  direct  and  decide 
what  ought  to  be  done.  The  judge  directed  the 
costs  on  both  sides  to  be  tax^  as  between 
attorney  and  client,  and  on  the  10th  August, 
1852,  made  an  order,  by  which,  after  reciting 
that  "doubts  had  arisen  respecting  matters 
relating  to  the  order  of  the  26th  February,  1848, 
viz.  as  to  how  the  rule  of  the  22nd  March,  1848, 
was  to  be  carried  into  effect,  and  what  from  time 
to  time  ought  to  be  done  for  such  purpose,"  the 
judge  "ordered,  directed,  and  decided  that  the 
defendant  should  pay  to  the  plaintiffs  on  the  1st 


March,  1853,  the  sum  so  taxed  as  the  plaintiffs* 
costs,  unless  in  the  meantime  the  sum  be  paid  to 
the  plaintiffs  out  of  the  parish  funds"  : — Held, 
first,  that  as  the  mode  in  which  the  judge  wa.s  to 
act  was  not  pointed  out  in  the  order  of  nisi  prius, 
it  must  have  been  Intended  that  he  should  act  as 
a  judge  usually  acts,  viz.  by  order,  and  that  he 
therefore  had  authority  to  make  the  order.  Gihbtf 
V.  FligU,  13  C.  B.  803 ;  22  L.  J.,  C.  P.  256  ;  17 
Jur.  1034. 

Held,  secondly,  that  as  the  parties  had  selected 
him  to  interpret  the  order  of  the  26th  February, 
1848,  they  were  bound  by  his  decision.    Ih. 

Amendment.] — ^A  declaration  stated  that  defen- 
dant had  agreed  to  pay  plaintiff  (an  actor)  a 
weekly  salary  during  three  successive  seasons, 
but  had  dismissed  him  without  cause  during 
that  period  ;  the  plaintiff  claimed  4002.  damages. 
Plea,  to  the  further  maintenance  of  the  action, 
that  the  defendant  after  declaration  pleaded 
payment  of  322.  into  court,  and  paid  the  322. 
into  court,  which  the  plaintiff  took  out  of  court 
and  replied,  accepting  the  32Z.  in  satisfaction,  and 
that  the  defendant  paid  the  plaintiff's  costs ; 
that  afterwards,  a  judge  made  an  order  on  the 
plaintiffs  application  against  the  defendants 
will,  setting  aside  the  replication,  and  allowing 
the  plaintiff  to  amend  his  declaration  and  the 
\  defendant  to  plead  de  novo,  and  directing  the 
plaintiff  to  pay  back  the  money  and  costs  which 
he  had  received  from  the  defendant ;  that  the 
plaintiff  afterwards  amended  his  declaration  by 
claiming  400Z.  instead  of  1002.  and  his  particulars 
by  claiming  2162.  instead  of  322.  Replication 
that  the  plaintiff  replied  accepting  the  822.  paid 
in  under  an  erroneous  belief  that  notwithstand- 
ing such  acceptance,  he  should  be  at  liberty  to 
bring  fresh  actions  for  the  remainder  of  the 
salary,  and  as  it  from  time  to  time  became  due 
under  the  agreement : — Held,  that  the  plea  was 
no  answer  to  the  replication,  as  the  judge  had 
jurisdiction  to  make  the  order  for  the  amendment, 
and  that  the  court  of  error  could  not  interfere  to 
Miy  whether  he  acted  rightly  or  wronglv  in  the 
particular  case.  Wehster  v.  EmeTy,  10  Ex.  901  ; 
24  L.  J.,  Ex.  186 ;  3  C.  L.  R.  713  ;  1  Jur.  (N.S.) 
381  ;  3  W.  R.  250— Ex.  Ch. 

2.  Summons — See  Obdeb  LIV.  and  supra, 
Summonses,  cols.  685  et  seq. 

3.  Orders — Service,  &o. — See  supra,  JuD€^ 
MENTS  AND  ORDERS,  cols.  647  et  seq. 

4.  Appeals  teom. — See  Appeal. 

6.  Fees  on  enterlnff  Appeal — See  infra. 
Court  Fees,  coL  800. 


0.  The  Masters. 

Jurisdiction.] — See  Rules  of  Supreme  Courts 
1883,  Ord.  LIV.  r.  12. 

Staying  Execution  pending  Appeal.]— 

A  master  has  jurisdiction  under  Ord.  LVIII.  r.  16^ 
to  stay  execution  on  a  judgment  pending  an 
appeal  to  the  Court  of  Appeal.  Oppert  v.  Beau- 
mont, 56  L.  J.,  Q.  B.  216 ;  18  Q.  B.  D.  435 ;  35. 
W.  R.266— C.A. 

Filing  Aifldavit — ^Interlineation.] —  A  master 
of  the  queen's  bench  division  has  no  jurisdiction 
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to  initial  tm  interlineation  in  an  affidavit 
sworn  in  support  of  an  application  in  the 
chancery  division.  According  to  the  practice 
in  the  chancery  division,  sach  an  affidavit 
oneht  not  to  be  file<l  without  an  order  of  the 
court.  Cloake,  In  re^  61  L.  J.,  Ch.  69  ;  65  L.  T. 
455  ;  40  W.  B.  74. 

Saference  to.] — Upon  the  argument  of  a  rule, 
facts  were  not  ascertained  by  the  affidavits  on 
cither  side,  and  the  court  referred  the  matter  to 
the  master,  to  inquire  and  report  as  to  them. 
Upon  the  report  being  read,  the  court  refused, 
ii|x>n  the  facts  statcnl  in  the  re|)ort,  the  other  parts 
of  the  case  having  been  argued  previously  to  the 
reference,  to  make  the  rule  absolute.  Ji^ff.  v. 
Oiejfhire  J  J.,  13  L.  J.,  Q.  B.  261  ;  8  Jur.645'. 

Seferenee  to  Master  to  Beport.] — See  Arbi- 
tration^. 

ICaster*!  Practice  not  binding  on  Conrt.] — 
No  practice  of  the  masters,  however  loug  estab- 
lished, however  continuous  it  may  have  been, 
is  of  any  legal  authority,  or  in  any  way  binds 
the  court,  unless  it  has  been  determined  by  the 
court  itself  to  be  a  right  practice.  The  masters 
of  the  court,  however  distinguished  they  may 
be,  have  no  authority  to  determine  the  law. 
Their  practice  ought,  no  doubt,  to  be  examined 
with  the  greatest  care,  but  it  is  of  no  authority 
to  bind  the  court.  Stnmm  v.  Dixo7ij  58  L.  J., 
Q.  B.  183 ;  22  Q.  B.  D.  529 ;  60  L.  T.  560  ;  37 
W.  R.  457— C.  A, 

Appeal  from.] — /&e  Appeal. 

XXI.  FUNDS  AND  SECUEITIES  IN 

COURT. 

a.  Advances  out  of^  738. 
h.  Increment^  740. 

c.  Hetaining^  741. 

d.  Tratixfcr  and  Carrying  oveVy  742, 

e.  luvejttmenf  of,  745. 

/.   Chanoery  Funds  Act,  1872,  746. 
g.  Assignment  <»/,  747. 
A.  Payment  of  Cvsts,  747. 
i.  In  Particular  Cases. 

1.  Under  Lands  Clauses  Act  —  See  La^ds 

Clauses  Act. 

2.  Under  Settled  Estates  Act— &c  Settled 

Land. 

3.  Under  Trustee  Relief  Acts— i&e  Teust 

AND  Trustee. 

4.  Of  Infant— iSec  I2TFANT. 

5.  Of  Lunatic— 6^^  Lunatic. 

6.  Of  Married  Woman— &c  Husband  and 

Wife. 

7.  Payment  of  Debts  out  of,  pending  Suit 

— See   EXECUTOB   AND    Administba- 

tor. 

8.  Payment  of  Legacies  out  of,  pending  Suit 

—See  Will. 

9.  On  i^ales  by  Court— iS^tf  Executor  and 

Administrator— Vendor  and  Pur- 
chaser. 
10.  Lien  of  Solicitor  on—See  SOLICITOR. 
j.  Payment  (rut  of  Court, 
1.  In  what  Cases. 

a.  Appointment  under  Powers,  748. 

b.  To  Assignee  of  Fund,  749. 

e.  Powers   of  Attorney  and   Notarial 

Acts,  749. 
d.  !ro  Personal  Representative,  761. 

VOL.   XI. 


e.  To  Some  of  Several  Persons,  755. 

f    To  Solicitor,  756. 

g.  To  Tenant  in  Tail,  757. 

h.  To  Trustees,  757. 

i.   To    Woman     past    Child  -  bearing, 

j.  In  ot  her  Cases,  760. 
2.  Proceedings  to  obtain  Order,  763. 
k.  Stop-order. 

1.  When  Granted,  776. 

2.  Practice,  779. 

3.  Priorities,  782. 

I.  Paymaster  or  Accountant-General,  787, 


a.  Advances  out  op. 

In  General.] — A  sum  of  money  being  in  court 
to  be  laid  out  in  lands,  which,  when  purchased, 
would  be  subject  to  the  bond  debts  of  testator^ 
the  debts  decreed  to  be  paid  out  of  the  fund  in 
court.     Cattell  v.  Money,  3  Bro.  C.  C.  256. 

The  court  has  no  jurisdiction  to  make  an 
allowance  out  of  the  rents  of  defendant's  life 
estate  in  possession  of  receiver,  appointed  in 
suit  instituted  by  a  creditor,  for  defendants 
maintenance,  except  by  consent  of  creditoi-s. 
Hichson  v.  Aylward,  3  Moll.  35. 

Order  made  upon  petition,  that  part  of  a 
small  sum  of  stock  bequeathed  to  an  infant 
should  be  sold,  and  the  proceeds  applied  in  paying 
a  debt  incurred  for  necessaries  on  his  account, 
and  that  the  residue  of  the  stock  should  be 
transferred  into  court,  and  the  dividends  paid 
to  his  mother  towards  his  maintenance.  Swift, 
Ex  parte,  1  Russ.  &  M.  575. 

An  order  was  made  for  payment  of  the  divi- 
dends of  a  fund  in  court  to  the  executors,  for 
distribution  amongst  the  parties  interested,  before 
the  accounts  of  the  estate  were  taken,  the  execu- 
tors admitting  assets  of  the  testator  for  all  pur- 
poses. Shewell  v.  Sfietvell,  2  Hare,  154  ;  12  L.  J., 
Ch.  250. 

Where  the  court  orders  payment  of  arrears  out 
of  a  particular  fund,  it  is  tantamount  to  a  deci- 
sion, not  only  that  such  fund  is  liable  to  make 
such  payment,  but  also  the  interest  directed  to 
be  computed  thereon.  Davis  v.  Brown,  14 
Beav.  127. 

Upon  motion  to  lay  out  part  of  the  capital 
of  a  fund  in  which  children  had  a  revei*sionary 
interest : — Held,  that  the  court  had  no  power 
to  deal  with  the  fund.  Mills,  In  re,  1  W.  R.  75, 
380. 

The  court  will  only  make  an  order  for  ad- 
vancement of  income  or  principal  under  s.  57  of 
15  &  16  Vict.  c.  86,  where  it  sees  that  parties  are 
clearly  entitled  and  there  is  some  pressing  reason 
for  so  doing.     Rowley  v.  Burgess,  2  W.  R.  652. 

A  married  woman,  having  a  life  interest  to  her 
separate  use  in  real  estate,  with  her  husband  cat 
timber.  A  suit  was  instituted  in  one  branch  of 
the  court  to  carry  into  effect  the  trusts  of  the 
settlement.  In  another  branch  a  suit  was  in 
existence,  in  which  a  claim  was  made  on  the 
married  woman's  separate  use,  in  respect  of  the 
timber  cut : — Held,  that  in  the  first  suit  the 
court  could  not  decide  the  question  as  to  the 
right  to  cut  the  timber ;  but  the  married  woman, 
securing  the  value  of  the  timber  cut,  was  allowed 
her  income  pending  the  suit.  Stacey  v.  Sou  they, 
1  Drew.  400. 

The  court,  where  it  sees  fit,  will  order  money 
to  be  paid  out  of  court  for  past  maintenance. 
Bavey  v.  Ward,  26  W.  R.  390. 

24 
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For  Carrying  on  Litigation.]— Where  a  pauper 
claimed  as  heir-at-law  against  a  will  and  deed 
which  were  disputed,  and  the  bill  had  beon 
retained  with  liberty  to  bring  an  action,  the 
tenants  were  ordered  to  pay  plaintiff  150Z.  to 
enable  him  to  go  to  trial.  PerUhal  v.  Squire, 
Dick.  31.  S.  C,  Beam.  Costs,  379,  inserted  from 
the  register  book,  from  which  it  appears  that 
this  indulgence  was  extended  also  to  one  of  the 
defendants. 

The  court  has  no  authority  to  advance  part 
of  the  fund  in  the  cause,  to  enable  indigent 
parties  to  prosecute.  Peck  v.  Beechey,  2  ISim. 
40. 

Pereons  Vho  were  found  by  the  master  to  be 
the  next  of  kin  of  the  intestate,  and  were  named 
by  the  court  to  be  defendants,  in  an  issue  directed 
to  try  the  rights  of  other  persons  who  claimed 
also  to  be  the  next  of  kin,  were  allowed  a  sum  of 
500^.  out  of  the  estate  of  the  intestate,  on  giving 
security  to  account  for  it.  Gregg  v.  Taylor^  4 
Russ.  279  ;  28  R.  R.  87. 

Motion  that  defendants,  whose  title  in  tru'^t 
lands  was  in  question  in  the  cause,  might  have 
jidvanced  to  them  a  sum  of  money  to  answ^er  the 
expense  of  executing  a  commission  in  America 
refused.     Tillot^n  v.  Hargreaces,  4  Madd.  172. 

The  plaintiffs  claimed,  as  next  of  kin  of  an 
intestate,  a  fund  which  was  in  the  possession  of 
the  defendant  as  the  nominee  of  the  crown  ;  and. 
after  the  master  had  reported  against  the  plain- 
tiff's title,  the  court  directed  certain  issues  for 
the  purpose  of  trying  it.  The  plaintiffs  applied 
for  an  advance  out  of  the  fund,  to  enable  them 
to  try  the  issues,  but  this,  which  was  opposed  by 
the  crown,  the  court  refused.  Kye  v.  3Iavle, 
4  Myl.  &  C.  342  ;  8  L.  J.,  Ch.  329  :  3  Jur.  669. 

A  proportion  of  a  residue  was  bequeathed  in 
trust,  for  A.,  for  life,  with  remainder  to  his  chil- 
dren who  should  attain  twenty-one,  but  if  he 
should  have  no  child  who  attained  twenty-one,  to 
B.  and  her  children  in  a  similar  manner.  The 
testator  had,  after  making  his  will,  granted 
underlease,  and  transferred  stock  in  favour  of 
B.  and  her  children  ;  A.  and  his  children  filed  a 
bill  to  set  aside  these  transactions  on  the  ground 
that  the  testator  was  not,  at  the  date  of  them,  of 
sound  mind.  Issues  were  directed  at  the  hearing. 
Before  any  child  of  A.  attained  twenty-one,  A. 
and  his  children  presented  a  petition  in  a  suit 
for  the  administration  of  the  testator's  estate, 
seeking  an  advance  out  of  the  capital  of  their  con- 
tingent shares  to  enable  them  to  try  the  issue  : — 
Held,  notwithstanding  the  opposition  of  6.  andher 
family,  that  the  advance  ought  to  be  made,  on  an 
adult  petitioner  and  his  solicitor  undertaking 
to  abide  by  any  order  of  the  court  for  its 
replacement,  if  the  trial  should  be  unsuccessful. 
Coombs  v.  BrooUt^  3  De  G.  &  Sm.  452 ;  13  Jur. 
784. 

The  court  will  not  make  any  order  for  an 
allowance  to  the  bankrupt,  for  the  purpose  of 
meeting  the  expenses  of  an  issue  to  try  the 
validity  o£  the  commission,  unless  the  assignees 
consent.     Chaviberg,  Ex  2)(irte,  1  Deac.  197. 

Disapproval  of  the  practice  of  advancing 
money  out  of  funds  in  court,  to  enable  parties  to 
try  an  issue  directed  by  the  court.  A  negotiation 
for  a  compromise : — Held,  to  be  a  reasonable 
cause.    Johtutone  v.  Todd^  3  Beav.  218. 


Inqoisition.] — Upon  a   wife's   petition, 


the  court  has  no  power  to  order  money  to  be 
paid  to  her  out  of  the  produce  of  the  lunatic's 
property,  to  enable  her  to  traverse  the  inquisi- 


tion, which  she  had  got  leave  to  do.    Nugent^  Ex 
paHe,  2  Moll.  486. 

Costs  incurred  or  to  b6  incurred.] — ^When  a 
widow,  who  was  appointed  sole  executrix  and 
testamentary  guardian,  had  by  her  conduct  made 
it  necessary  to  have  the  estate  administered  and 
another  guardian  appointed,  and  had  besides 
incurred  costs  of  contempt,  the  court  allowed  a 
small  sum  out  of  the  corpus  to  be  retained  by  her 
in  payment  of  such  costs,  and  for  the  interim 
maintenanceof  herself  and  children.  De  Coanihe 
V.  De  Coovibe,  3  Jur.  (N.8.)  712. 

The  master  approved  of  some  suits  being 
instituted  by  the  receiver,  who  was  to  be  indem- 
nified out  of  the  estate.  The  funds  appearing 
by  affidavit  to  be  "  abundantly  ample,"  the  court 
ordered  the  institution  of  the  suits,  and  the  pay- 
ment of  costs  out  of  the  fund  standing  to  the 
general  credit  of  the  cause,  upon  service  on  those 
only  whom  the  master  had  authorised  to  attend 
him  on  the  reference.  Lockhart  v.  Hardy^  6 
Beav.  267. 

A  suit  was  instituted  before  the  passing  of 
the  Joint-Stock  Companies  Winding-up  Acts,  for 
the  winding-up  of  the  affairs  of  a  company.  The 
bill  was  dismissed,  with  costs,  as  against  some  of 
the  defendants.  An  order  was  afterwards  made 
under  the  Joint  Stock  Companies  "Winding-up 
Acts  for  the  winding  up  of  the  company*s  affairs, 
and  the  official  manager  petitioned  to  have  the 
money  in  court  in  the  suit  paid  to  him.  The 
defendants,  against  whom  the  bill  had  been 
dismissed,  with  costs,  appeared,  although  not 
served  with  the  petition,  and  asked  for  pay- 
ment of  those  costs  out  of  the  fund,  on  the 
ground  that  they  had  no  means  of  getting  them 
from  the  plaintiff  ;  and  the  court  ordered  those 
costs,  and  also  their  costs  of  appearing  on  the 
petition,  to  be  paid  out  of  the  fund  accordingly. 
WalwoHh  V.  Holt,  16  Jur.  853. 

Although  the  solicitor  of  a  defaulting  receiver 
cannot  have  the  costs  of  his  proceedings,  until 
the  sum  found  to  be  due  from  the  receiver,  with 
interest,  shall  have  been  paid  in  ;  yet,when  at 
his  own  proper  costs,  and  under  the  orders  of  the 
court,  the  solicitor  of  the  receiver  brought  certain 
actions  at  law  against  defaulting  tenants  and 
their  sureties,  &c. : — Held,  that  the  solicitor  was 
entitled  to  be  paid  the  costs  of  such  proceedings 
out  of  the  fund  in  court.  WBride  v.  Clarke^  1 
Ir.  Eq.  R.  203. 

The  court  w^ill  not  make  an  order  ex  directo, 
that  the  costs  of  an  attorney  be  paid  out  of  a 
fund  in  court,  upon  which  he  has  alien  ;  he  must 
wait  until  his  client  applies  to  be  paid  the  fund, 
and  then  insist  upon  his  lien.  The  reason  for  not 
giving  the  costs  to  the  attorney  upon  his  own 
motion  is,  that  there  are  not  two  litigant  parties 
before  the  court.  Crosbie  v.  Molloy^  2  Jones, 
588. 

b,  INCBEME27T. 

Who  Entitled  to.] — Money  lodged  in  court  by 
plaintiff,  afterwards,  on  the  application  of  the 
defendant,  invested  in  debentures,  defendant 
entitled  to  the  benefit  of  a  rise  on  the  price, 
though  it  exceed  the  amount  of  his  claim  against 
the  plaintiff,  the  application  by  defendant 
amounting  to  an  undertaking  to  abide  the  result 
of  a  rise  or  fall  of  the  debentures.  Oamett  v. 
Nvgent,  2  Ball  &  B.  434. 

A  mortgagee  having  commenced  .an  action 
against  the  mortgagor  to  recover  the  mortgage 
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xnoncj  upon  a  collateral  security,  the  mortgagor 
obtained  an  injunction  against  the  action,  upon 
the  terms  of  his  paying  into  court  the  sum  which 
appeared  to  be  really  due  upon  the  mortgage. 
The  sum  was  accordingly  paid  in  and  invested  in 
€tock,  and  that  stock  was  afterwards  blended 
with  other  stock  purchased  with  another  sum  of 
money  paid  into  court  in  the  same  suit.  The 
mortgaged  property  haying  been  afterwards  sold 
under  a  decree  in  a  diJSerent  suit  between  the 
mortgagee  and  mortgagor,  the  mortgagee  became 
the  purchaser,  and  he  was  allowed  to  deduct  from 
the  purchase-money  the  amount  due  to  him  on 
the  mortgage: — Held,  that  the  mortgagor  was 
entitled  to  receive  back  the  stock  which  had 
been  purchased  with  the  sum  paid  in  by  him 
upon  obtaining  the  injunction,  and  also  the 
accumulated  dividends  which  had  accrued  on 
that  stock.  Taylor  v.  Waters,  1  Myl.  &  C.  266  ; 
5  L.  J.,  Ch.  210. 

Money  paid  for  the  use  of  a  railway,  under 
protest  as  overcharges,  was  afterwards  paid  into 
court  under  an  order  made  by  consent,  and 
invested  in  the  public  stocks  to  abide  final  judg- 
ment in  an  action  brought  to  try  the  legality  of 
the  charges,  which  the  judgment  declared  to  be 
illegal : — Held,  that  the  party  who  paid  the  money 
was  entitled  to  the  stocks  and  dividends  and 
accumulations  thereon.  Barrett  v.  Stockton  and 
DarUtvjton  lly.,  1  H.  L.  Cas.  18  ;  11  CI.  &  F.  590. 
And  see  S,  C,  at  law,  2  Man.  &  G.  134 ;  3  lb.,  956  ; 
«  Scott,  646. 

The  money  brought  into  court  having  been,  on 
the  motion  of  the  plaintiff,  invested  in  stock  : — 
Held,  that  he  was  entitled  to  the  benefit  of  a  rise 
in  the  price  of  stock.  Wynn  v.  Brady ,  5  Ir.  Eq.  R. 
239. 

0.  Retaininq. 

In  what  Caaei.] — ^A  court  will  retain  moneys 
decreed  to  parties,  on  the  applications  of  persons 
having  claims  upon  them.  BoUofi  (^Duke)  v. 
Williams,  4  Bro.  C.  C.  430. 

Fund  in  court  detained,  until  the  party  by 
^vfaom  it  has  been  paid  is  secured  against  all 
conflicting  claims  to  it.  Francklyn  v.  Collioun, 
3  Swan.  309  ;  19  R.  R.  204. 

A  party  entitled  at  twenty-one  to  money 
invested  in  the  name  of  the  accountant-general, 
petitioned  that  the  money  should  still  continue 
in  his  name,  but  the  court  refused  to  make  such 
order,  and  compelled  him  to  take  the  money. 
J$euic  V.  Oompertz,  1  Ves.  J.  44. 

Where  a  decree  was  made,  directing  a  fund  to 
be  paid  out  of  court  to  a  defendant,  and  aftcr- 
Mraids  another  defendant  to  the  same  suit,  who 
claimed  an  interest  in  the  fund,  moved  to  stay 
that  fund  in  court,  until  his  claim  could  be 
determined,  the  court  refused  the  motion  with 
costs.  U Alton  T.Trimleston  (Lord:),  ^lj.S.(Si A,) 
€h.  202. 

A.  conveyed  to  6.  his  reversionary  interest  in 
a  fund  in  court,  and  B.  obtained  a  stop-order. 
When  the  fund  fell  into  possession,  B.  presented 
a  petition  for  payment  to  him.  On  the  hearing 
of  the  petition  A.  insisted  that  the  purchase  was 
invalid,  being  a  purchase  of  a  reversionary 
interest  at  an  undervalue.  The  court  would  not 
•decide  the  point,  but  proposed  to  retain  the  funds 
in  court  for  a  limited  time  if  A.  would  undertake 
to  file  a  bill  to  set  aside  the  conveyance.  A.  not 
jgiving  the  undertaking,  the  fund  was  paid  out  to 
B.  Bethune  v.  Kennedy,  3  Beav.  462.  And  see 
^  MyL  &  C.  114. 


Vendor  may  acquire  lien  on  fund  in  court 
under  contract  for  sale,  and,  if  vendee  refuses  to 
complete  contract,  may  prevent  him  by  injunc- 
tion from  drawing  out  of  court  fund  which  was 
appropriated  by  contract  to  be  applied  in  part 
payment  of  purchase-money.  Boyju:  v.  Hervey, 
1  Hog.  3. 

If  a  bill  filed  by  a  creditor  is  dismissed,  and 
there  is  money  in  bank  to  the  credit  of  the 
cause,  it  will  be  detained  until  a  defendant,  also 
a  creditor,  who  is  about  to  file  a  bill,  can  apply 
to  have  it  transferred  to  the  credit  of  his  cause. 
Woods  V.  Oreaghe,  1  Hog.  313. 

Stop-order.]— &d  infra,  coL  776  et  seq. 

d.   TUANSFEB  AND  CABRTING  OVEB. 

To  Credit  of  Caaie.] — Where  the  bankrupt  has 
been  ordered  to  pay  a  sum  into  court  in  a  suit  in 
chancery  pending  at  the  time  of  his  bankruptcy, 
it  was  ordered  by  the  court  of  review  that  a 
claim  should  be  entered  for  that  sum  on  behalf 
of  the  plaintiff  in  the  suit,  and  that  the  dividends 
of  that  sum  should  be  paid  into  the  court  of 
chancery,  and  investe<i  in  the  name  of  the 
accountant-general.  Ilancoch,  Ex  parte,  QiU 
burd,  In  re,  3  Deac.  &  C.  523  ;  1  Mont.  &  Ayr.  220. 

Where  a  sum  had  been  ordered  to  be  paid  into 
court  by  the  bankrupt  in  a  suit  in  chancery  still 
pending  against  him,  a  claim  was  ordered  to  be 
entered  on  the  proceedings  for  that  amount,  and 
the  assignees  were  directed  to  reserve  dividends 
on  that  sum  to  be  paid  to  the  accountant- 
general  to  the  credit  of  the  suit  in  chancery. 
Farden,  Ex  jfurte,  Peters,  In  re,  3  Deac.  &  C. 
479  ;  1  Mont.  &  Ayr.  219. 

Purcha.se-money  paid  into  tlie  court  of 
exchequer,  under  the  Southampton  and  London 
Railway  Act,  cannot  be  paid  to  the  accountant- 
general  of  the  court  of  chancery,  though  the 
property  out  of  which  the  land  is  purchased  by 
the  company  is  under  the  administration  of  that 
court.  Wifichester  (Bishop),  Ex  parte.  South* 
ampton  and  London  Railway,  In  re,  6  L.  J., 
Ex.  Eq.  72 ;  1  Jur.  283. 

Upon  application  for  the  transfer  to  the  credit 
of  a  cause  of  a  fund  already  paid  into  court  as 
purchase-money  by  a  public  company,  imder  an 
act  of  parliament,  the  practice  hitherto  has  been 
for  notice  of  the  motion  to  be  served  on  all  the 
parties,  and  for  the  company  to  pay  the  costs  of 
the  appearances  of  all.  In  future  it  will  be 
enough  for  the  plaintiff  to  move  without  serving 
notice  of  motion  upon  the  defendants.  Eden  v. 
Thompson,  4  N.  R.  87 ;  10  L.  T.  335,  622 ;  12 
W.  R.  789. 

By  the  statute  23  k.  24  Geo.  3,  of  the  parlia- 
ment of  Ireland,  for  securing  the  moneys  of 
suitors  of  the  courts  of  chancery  and  exchequer, 
by  depositing  the  same  in  the  National  Bank, 
which  provides  for  the  appointment  of  an 
accountant-general  for  the  court  of  exchequer, 
it  is  enacted,  that  *'  so  long  as  he  observes  the 
rules  thereby  or  by  the  court  to  be  prescribed,  he 
shall  not  be  answerable  for  any  moneys  which 
he  shall  not  actually  receive,  but  that  the  bank 
be  answerable  for  all  moneys  deposited  with 
them" ;  and  regulations  for  the  transfer  of  stock 
are  specified  in  the  act.  Under  this  act,  A.  was 
appointed  accountant-general  of  the  court  of 
exchequer  in  1796.  In  1810  A.  executed  a  power 
of  attorney,  authorising  S.  B.,  his  chief  cl^rk,  to 
make  transfers  in  the  bank  books,  of  any  stock 
of  which  A.  should  first  have  executed  a  transfer 
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draft  under  his  hand,  of  check  paper,  pursnant 
to  the  orders  of  the  court.  This  power  was 
deposited  at  the  transfer  office  at  the  bank. 
Under  this  power,  S.  B.  producing  a  certificate 
or  transfer  draft,  purporting  to  be  signed  by  A., 
but  in  fact  forged,  and  in  several  respects  not 
conformable  to  the  particulars  required  by  the 
power  and  the  statutory  regulations,  obtained  a 
transfer  of  stock  from  one  cause  to  another,  for 
the  purpose  of  supplying  deficiencies  in  the 
stock  in  the  latter  cause,  which  had  been  caused 
by  transfers  under  certificates  formerly  forged 
by  S.  B.  Upon  the  discovery  of  this  tranSer 
from  the  first  to  the  second  cause,  two  creditors 
in  the  first  cause,  who  had  proved  their  debts, 
made  a  motion  in  the  cause,  calling  upon  A.  to 
refund  the  stock  transferred,  which,  after  hearing 
affidavits  of  the  appellant  and  the  Bnnk  of 
Ireland,  was  ordered  by  the  court.  Upon  appeal 
against  this  order,  it  was  questioned  whether  the 
court  of  exchequer  had  jurisdiction  to  make  such 
order  by  a  summary  proceeding  not  in  a  cause, 
and  whether  the  house  of  lords  had  jurisdiction 
to  entertain  such  appeal ;  but  eventually  the 
order  was  reversed.  O'Xeill  v.  Fitzgerald^  3  Bli. 
(N.s.)  24. 

H.,  being  an  accounting  defendant  in  one 
of  two  suits  in  different  branches  of  the  court 
and  a  party  to  the  other,  and  entitled  to  a 
fund  under  a  decree  in  that  suit,  is  ordered 
to  pay  a  sum  of  money  as  such  defendant ; 
but  failing  so  to  do,  sequestration  issues,  and 
there  being  no  return,  the  sequestrators  petition 
for  payment  to  them  of  the  fund  ordered  to  be 
paid  to  H.  into  the  other  suit,  or  a  transfer 
of  such  fund  into  the  other  suit : — Held,  that 
there  being  no  dispute  as  to  H.'s  title,  a 
petition  might  be  presented  in  both  suits  to 
the  Lord  Chancellor,  asking  for  a  transfer,  this 
court  granting  an  injunction  to  restrain  H. 
receiving  the  fund,  with  liberty  to  apply  to 
discharge  the  injunction  in  case  the  superior 
court  should  refuse  the  application.  Knight  y. 
Knight,  4  W.  R.  771. 

A  fund  ordered  to  be  transferred  from  one 
cause  to  another,  upon  a  petition  entitled  only 
in  the  former  cause.  Weeding  v.  Weeding ,  1 
John.  &  H.  424  ;  4  L.  T.  616  ;  9  W.  E.  131. 

To  Irish  Court  of  Chanoery.]— Where  it  is 
desired  to  transfer  consols  standing  in  the  name 
of  the  accountant-general  to  the  credit  of  a  suit 
in  Ireland,  the  court  wiU  order  it  to  be  trans- 
ferred into  the  names  of  the  brokers  of  the 
accountant-general  in  England  and  of  the 
accountant-general  in  Ireland,  to  be  by  them 
transferred  to  the  account  in  Ireland.  Matsereene 
(Lord),  In  re,  10  L.  T.  834  ;  12  W.  R.  1095. 

When  a  fund  in  court  in  a  cause  or  matter 
is  required  to  be  transferred  to  the  court  of 
chancery  in  Ireland,  the  proper  form  of  order 
is  to  direct  that  it  be  transferred  to  the  account- 
ant-general of  the  court  of  chancery  in  Ireland, 
to  be  by  him  forthwith  transferred  into  his  name 
as  such  accountant-general,  to  the  credit  of  the 
cause  or  matter  to  which  it  is  required  to  be 
transferred.  Vavghan  v.  Headford  (Marquii), 
42  L.  J.,  Ch.  466  ;*L.  R.  16  Eq.  173. 

To  Separate  Acoount.] — ^A.  B.,  being  entitled 
to  a  fund  in  court,  died,  and  administration 
was  granted  to  a  person  as  "the  natural  and 
lawful  sister "  of  A.  B.  It  appearing  from  the 
proceedings  in  the  cause  that  A.  B.  was  illegi- 
timate, the  court  refused  to  pay  the  fund  to  the 


administratrix,  but  directed  it  to  be  carried  over 
to  a  separate  account,  with  directions  that  it 
should  not  be  paid  out  of  court  without  notice 
to  the  crown.    Long  v.  Wakelingy  1  Beav.  400. 

Where  eleven  grandchildren  were  entitled  on 
coming  of  age  each  to  a  share  of  an  inconsider- 
able aggregate  fund,  the  court,  to  save  the 
expense  of  costs  on  each  share  becoming  payable, 
allowed  the  fund  to  be  severed  and  carried  to 
separate  contingent  accounts.  HanMey  v.  Met- 
calfe,  9  Beav.  445. 

When  a  fund  is  carried  over  to  a  particular 
separate  account,  it  is  released  from  the  general 
questions  in  the  cause,  and  becomes  marked  as 
being  subject  only  to  the  questions  arising^ 
upon  the  particular  matter  referred  to  in  the 
heading  of  the  account.  Jervoiie,  In  re^  12  Beav. 
209. 

In  an  administration  action  under  an  order 
made  in  the  presence  of  the  plainti^,  a  fund 
was  carried  to  the  separate  account  of  an 
annuitant  and  her  issue,  the  dividends  thereon 
to  be  paid  to  her  for  her  life,  and  she  charged  her 
interest  in  favour  of  persons  who  obtained  stop- 
orders  thereon.  She  was  afterwards  found  to  be 
indebted  to  the  estate,  and  the  plaintiffs  sought 
to  have  the  dividends  applied  in  satisfaction  of 
her  liability  in  priority  to  the  charges  she  had 
created : — Held,  that  the  effect  of  carrying  the 
fund  to  a  separate  account  being  to  release  it 
from  the  general  questions  in  the  cause,  the 
persons  who  had  made  the  advances  on  the  faith 
of  the  order  were  entitled  to  priority  over  the 
plaintiffs'  claim.  Eyton,  In  re,  Sartlett  v. 
Charles,  59  L.  J.,  Ch.  733 ;  45  Ch.  D.  458  ;  63 
L.  T.  336  ;  89  W.  R.  135. 

Where  a  sum  of  money,  distributable  in  shares, 
has  been  paid  into  court,  on  an  application  for 
payment  out  of  some  of  the  shares,  the  petitioner 
should  ask  that  the  other  shares  may  be  carritxi 
to  separate  accounts.  HauMt  Truit^  In  re,  2 
Eq.  Hep.  3 ;  18  Jur.  33. 

Moneys  found  due  to  the  estate  of  a  deceased 
person  will  not  be  paid  over  to  the  representative 
appointed  under  s.  44  of  15  &;  16  Vict.  c.  86,  but 
will  be  carried  over  to  a  separate  account.  Btfum 
V.  Sutton,  19  Beav.  646. 

A  fund  bequeathed  in  aliquot  parts,  on  distinct 
trusts,  ought  not  to  be  paid  by  the  trustees  to 
the  joint  account  of  the  several  trusts,  but  ought 
to  be  carried  to  separate  accounts.  TilUtane's 
Tnut,  In  re,  9  Hare  (App.)  lix. 

In  an  administration  suit  the  court  refused  to 
allow  the  share  of  a  deceased  residuary  legatee  to 
be  paid  out  to  her  sole  executor  for  immediate 
distribution  amongst  the  legatees  named  in  her 
will,  but  directed  such  share  to  be  carried  to  a 
separate  account  of  the  deceased  testator,  with 
liberty  to  apply  at  chambers.  Qouldsmith  v. 
Luntley,  32  L.  T.  635. 

Servioe  on  Fartiei.] — ^Where  a  fund  be* 

queathed  to  one  for  life,  with  remainder  to  a 
class  (the  members  of  which,  as  well  as  their 
shares,  had  been  ascertained  by  the  master),  had 
been  carried  to  a  separate  account,  the  court,  on 
petition,  presented  after  the  death  of  the  tenant 
for  life,  airected  the  transfer  of  one-ninth  part 
of  the  fund  to  the  persons  wh6  appeared  on  the 
report  to  be  entitled  thereto,  without  service  of 
the  petition  on  the  persons  entitled  to  the  other 
eight-ninths.  Lamoisrt  v.  Newark,  3  De  G.  &  Sm. 
405  ;  13  Jur.  998. 

A  suit  had  been  instituted  for  redemption,  and 
the  mortgage-money  had  been  paid  into  court  by 
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the  mortgagor.  The  mortgagees  were  trustees 
for  three  iiidEant  sisters,  and  an  order  had  been 
made  that  the  sums  should  be  divided  and  carried 
to  their  separate  accounts ;  but  this  order  had 
not  been  carried  out,  and  the  fund  remained  to 
the  general  credit  of  the  cause.  Two-thiixls  had 
been  paid  out  to  two  sisters,  and  the  third,  having 
oomeof  age,  now  applied  for  payment,  serving 
the  trustees  only.  The  registrar  objected,  that 
the  mortgagor  and  the  other  sisters,  being  parties 
to  the  suit,  ought  to  have  been  served  : — Held, 
that  there  was  no  necessity  to  serve  the  mort- 
gagor ;  and  with  respect  to  the  other  sisters,  the 
practice  now  was  in  such  coses,  where  the  pre- 
vions  orders  for  payment  had  been  regularly 
made,  that  the  other  parties  need  not  be  served. 
J)allimore^Y,  Ogilby^  16  Jur.  443. 

Title  of  Aeoonnt.] — The  amount  of  two  legacies 
bequeathed  to  infants  was  paid  into  court  by  the 
trustee  under  the  general  title  of  the  \^'ill  of  the 
testatrix,  but  this  affidavit  stated  that  no  other 
person  than  the  legatees  was  interested  in  the 
rand : — Held,  that  the  legatees  were  entitled  to 
a  transfer  of  the  funds  without  the  necessity  of 
altering  the  title  of  the  account.  CouUon's 
Trusty  In  re^  4  Jur.  (N.8.)  6. 

Where  it  is  proposed  upon  a  petition  for  pay- 
ment out  of  part  of  a  fund  in  court  to  carry  over 
a  share  in  such  fund  to  the  separate  account  of 
the  person  entitled,  the  account  should  be  in  the 
name  of  such  person,  and  not  in  the  name  of 
each  person  or  his  incumbrancer — ^i.e.  "the 
account  of  A.  B."  not  "  the  account  of  A.  B.  or 
his  incumbrancers."  Hargrave  v.  Eettlewellj  55 
L.  T.  674  ;  35  W.  R.  136. 

Application  to  have  some  money  paid  out  of 
court  which  had  been  paid  in  to  an  account 
intituled  "  The  Trusts  of  the  Will  of  J.  Robinson, 
deceased,"  the  application  being  by  the  nine 
children  of  the  testator,  all  of  whom  were  adult  and 
6ui  juris,  and  claimed  as  residuary  legatees.  The 
court,  however,  declined  to  pay  out  to  residuary 
legatees  a  sum  which  had  been  paid  in  on  so 
general  a  trust.  After  consideration  of  the  will, 
however,  the  fund  was  directed  to  be  carried 
over  to  an  account  intituled  "The  Account 
Residue,"  subject  to  the  particular  legacies  ;  and 
then  the  residuary  legatees  claiming  would  be  in 
their  right.  Rohinton's  Trusty  In  re,  1  Jur.  (N.S.) 
760. 

Form  of  Order.] — Form  of  order  where  cash 
and  stock  not  admitting  of  division  below  1/. 
are  paid  and  transferrecl  into  court  to  separate 
accounts.    Perry,  In  re^  22  W.  R.  433. 

When  the  chief  clerk  in  distributing  a  fund, 
by  consent  of  all  the  claimants,  waives  a  question 
of  title  as  to  some  of  the  claimants,  the  certificate 
should  be  made  "  without  prejudice."  Waterton 
V.  Burt  39  L.  J.,  Ch.  425. 

Where  the  tiile  to  a  fund  carried  over  to  a 
legacy  account  is  clear,  the  court  will  on  motion 
order  a  transfer  of  such  fund.  Linford  v.  CooUe^ 
6  W.  R.  5. 

Where  a  fund  to  be  settled  is  small,  the  court, 
to  save  expense,  inserts  the  trusts  in  the  order 
itself.  CJiamherlain  v.  Chamberlain^  1  Sm.  &  G. 
(  App.)  xxviii. 

e.  Investment  of. 

See  R.  8.  C,  1883,  Ord.  XXII.  r.  17. 

In  what  Seeoritiei.] — Under  the  provisions  of 
a  will,  the  testator's  widow  was  entitled  durante 
▼iduitate  to  the  income  of  his  residuary  estate 


(about  10,000/.)  subject  to  an  annuity  of  200Z.  a 
year  for  his  son.  If  she  married  again  the  corpus 
became  divisible  between  the  son  and  certain 
charities.  The  trustees  of  the  will  were  given  an 
unlimited  power  of  investment.  By  electing  to 
take  under  the  will  the  widow  forfeited  an 
income  of  120Z.,  to  which  she  would  have  been 
otherwise  entitled  under  her  marriage  settlement. 
The  court,  upon  the  application  of  the  widow, 
and  the  son  not  opposing,  sanctioned  the  invest- 
ment of  the  trust  fund  in  India  stock.  Phelan, 
In  re,  23  L.  R.,  Ir.  336. 

In  ordinary  cases  cash  in  court  will  be  ordered 
to  be  invested  only  in  the  securities  which  were 
sanctioned  for  that  purpose  before  the  rules  of 
court  of  the  4th  February,  1889,  came  into  force. 
It  is  only  by  special  permission  of  the  court  that 
the  additional  securities  authorised  as  investments 
in  these  rules  can  be  made  available ;  and  it  is 
necessary  in  every  application  for  this  purpose  to 
make  a  clear  case,  and  to  assign  such  reasons  as 
may  be  necessary  to  enable  the  court  to  see  that 
the  proposed  investment  will  be  for  the  benefit 
of  all  persons  interested.  Where  a  fund  has  been 
transferred  to  a  separate  credit  it  ceases  to  be  the 
duty  of  the  person  having  carriage  (except  under 
special  circumstances)  to  move  for  its  investment ; 
and  the  person  desiring  an  investment,  whether 
entitled  to  the  fund  as  trustee,  or  having  an 
individual  interest  therein,  should  make  the 
application  himself  and  on  his  own  responsibility ; 
if  a  trustee,  he  must  shew  that  the  investment 
contemplated  would  be  consistent  with  the  trust ; 
if  not  a  trustee,  he  must  inform  the  court  of  the 
special  circumstances  under  which  the  applica- 
tion is  made,  and  satisfy  it  that  all  persons 
interested  have  an  opportunity  of  appearing  and 
expressing  their  views  on  the  matter.  RoberU 
V.  Morgan,  23  L.  R.,  Ir.  118. 

In  the  absence  of  special  grounds  influencing 
the  discretion  of  the  court,  cosh  under  its  control 
will  be  invested  in  the  funds,  and  not  in  the  other 
securities  sanctioned  by  the  rules  of  court  of  4th 
Februarv,  1889.  Dublin,  Wichlowand  Wexford 
Ry.,  In  re,  23  L.  R..  Ir.  562. 

Funds  in  court  were  ordered  to  be  invested  in 
debenture  and  guaranteed  stocks  of  Irish  railways. 
What  are  special  circumstances  to  influence  the 
discretion  of  the  court  in  dealing  with  applica- 
tions under  the  rule  of  4th  February,  1889, 
considered.  Kesbitfs  Trusts,  In  re,  25  L.  R.,  Ir. 
447— C.  A. 

See  also  Lands  Clauses  Act. 

Coiti  of  Application  to  Change.] — The  costs  of 
the  application  to  change  the  investment  ordered 
to  be  paid  by  the  applicants,  tlie  tenants  for  life 
of  the  funds.    Keilitfs  TrvsU,  In  re,  supra. 


/.  Chancery  Funds  Act,  1872. 

In  urgent  cases,  and  especially  in  injunction 
suits,  parties  should  proceed  under  the  Chancery 
Funds  Act  and  Rules,  1872,  r.  12,  and  thereby 
obviate  all  unnecessary  delay  in  obtaining  their 
orders.    Brand  v.  Blow,  43  L.  J.,  Ch.  528. 

Form  of  order  when  securities  of  a  miscellaneous 
character  are  brought  into  court  under  the  Court 
of  Chancery  (Funds)  Act,  1872,  ss.  3,  6,  10. 
Porah  V.  Wallwr,  L.  R.  15  Eq.  316  ;  21  W.  R. 
472. 

When  stock  in  a  public  company  is  transferred 
into  court  under  the  above  act,  the  deed  should 
express  the  transfer  to  be  made  to  the  account 
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of  the  paymaster-general,  and  not  to  the  paj- 
master-general.  Stephens^  In  re,  L.  B.  8  Ch.  465  ; 
29  L.  T.  7  ;  21  W.  R.  494. 


g.  Assignment  of. 

Ontj  of  Aiaignee  as  to  ITotiee.] — ^When  an 
assignment  is  made  of  an  interest  in  trust  funds, 
part  of  which  is  in  court  and  part  in  the  hands 
of  trustees,  the  assignee  in  order  to  complete  his 
title  must,  as  regaids  the  funds  in  the  hands  of 
the  trustees,  give  notice  to  the  trustees.  Notice 
to  the  trustees  will  be  ineffectual  as  regards  the 
fund  in  court,  and  as  to  that  fund  the  priorities 
of  different  assignees  will  be  determined  by  the 
dates  at  which  they  have  obtained  stop-orders. 
An  assignee  who  has  obtained  a  stop-order  is 
entitled  (as  regards  the  fund  in  court)  to  priority 
over  a  prior  assignee  (of  whose  assignment  he 
had  no  notice)  who  had  given  notice  to  the  truslees 
before  the  date  of  the  stop-order,  but  who  had 
not  himself  obtained  a  stop-order.  Mutual  Life 
AsAurance  Society  v.  Laruflcy,  32  Ch.  D.  4fiO  ; 
54  L.  T.  326— C.  A.  Affirming,  53  L.  J.,  Ch.  996  ; 
32  W.  R.  791.  See  also  post,  Stop-order,  col. 
776  et  seq. 


h.  Payment  of  Costs. 

By  an  interlocutory  order,  the  defendant  was 
ordered  to  pay  the  plaintiff  certain  costs.  The 
defendant  kept  out  of  the  way,  and  the  plaintiff, 
being  unable  to  obtain  payment,  presented  a 
petition  for  payment  thereof  out  of  rents  in 
court.  It  was  a  question  in  the  cause,  whether 
they  belonged  to  the  plaintiff  or  defendant. 
The  court  held,  that  it  coald  make  no  order. 
JIargrave  v.  Hargravc^  13  Beav.  102. 

Costs  occasioned  by  the  fund  being  paid  into 
court  in  the  case  of  a  trust  for  maintenance  to 
come  out  of  the  corpus.  Heid's  Tnist,  In  re, 
1  W.  R.  13. 

Where  c(^ts  are  ordered  to  be  paid  out  of  a 
particular  fund,  that  docs  not  determine  that 
that  fund  is  ultimately  to  bear  them.  Sfieppard 
V.  Sitepjmrd,  33  Beav.  129. 

Costs  had  been  ordered  to  be  paid  out  of  income 
instead  of  out  of  corpus  : — Held,  that  this  did 
not  pie.'lude  the  matter  being  afterwards  set 
right.    lb. 

But  an  order  to  pay  over  a  fund  to  persons 
by  name  is,  incidentally,  a  determination  that 
other  pci-sons,  wiio  arc  not  named,  are  not  entitled. 
lb. 

Defendants  who  have  been  dismissed  from  a 
suit  with  costs,  and  have  registered  the  order 
dismissing  them,  will  not  be  allowed  their  costs 
out  of  funds  subsequently  realised  in  the  suit. 
Miller  v.  Priddcn,  26  L.  J.,  Ch.  183  ;  3  Jur. 
(N.S.)  78  ;  5  W.  R.  171. 

The  costs  of  all  parties  were  in  1857  ordered 
to  be  taxed  and  paid  out  of  a  fund  in  court,  and 
the  residue  was  directed  to  be  paid  to  the  parties 
entitled.  Solicitors  who  had  acted  for  some 
defendants  down  to  1840,  had  no  notice  of  the 
order,  and  their  costs  had  been  omitted  in  the 
taxation.  Upon  their  petition  these  costs  were 
ordered  to  be  taxed,  and  paid  by  the  parties  to 
whcmi  the  residue  of  the  fund  had  been  paid  over. 
Armgtrong  v.  Storer,  27  Beav.  471. 

During  the  progress  of  a  suit  the  costs  were 
onlcrcd  to  be  paid  out  of  a  fund  in  court,  part  of 
which  was  investetl.  A.  B.,  who  was  entitl^  to 
a  bhai-c  in  the  estate  and  was  liable  to  pay  his 


share  of  the  costs,  had  in  his  hands  a  portion  of 
the  assets  greater  than  his  share ;  on  finally 
winding  up  the  suit,  he  was  ordered  to  repay  his 
share  of  the  costs,  with  interest  at  41.  per  cent. 
Bromhead  v.  Hunt,  5  L.  J.,  Ch.  343. 

It  is  within  the  discretion  of  the  court  to  order 
all  costs  reasonably  incurred  in  ascertaining  the 
sum  due  under  articles  of  partnership  to  be  paic> 
out  of  the  fund.  Butcher  v.  Piwler,  52  L.  J.,  Gh. 
930  ;  24  Ch.  D.  273  ;  49  L.  T.  673 ;  32  W.  R.  305 
— C.A. 

i.  In  Particular  Cases. 

1.  Under  Lands  Olanses  Act — See  Lands 
Clauses  Act. 

2.  Under  Settled  Estates  Act — See  Settled 

Land. 

8.  Under  Trustee  Belief  Acts — See  TnusT 

AND  TUUSTEE. 

4.  Of  loUsA—See  Infant. 

6.  Of  liTinatio— iS^  Lunatic. 

6.  Of  Married  Wommji--See  Husband  ani> 

Wife, 

7.  Payment  of  Debts  out  of,  Pending  Sni^ 
— See  Executor  and  Administrator. 

8.  Payment  of  Legacies  oat  of,  Pendinsr 
B^i^t-'S€e  Will. 

9.  On  Sales  by  Oauxt—See  Exrcutor  and 
Administrator — Vendor  and  Purchaser. 

10.  Lien  of  Solicitor  on—See  Solicitor. 


j.  Payment  out  op  Court.  , 

1.  In  what  Cases. 
a.  Appointment  under  Powers. 

Bequests  to  females,  some  of  whom  were 
married  and  some  single,  for  their  separate  use 
for  their  respective  lives,  and  after  their  decease 
to  such  persons  as  they  should  respectively 
appoint,  and  in  default  of  appointment  to  their 
respective  executors,  administrators  and  assigns  : 
— Held,  that  each  of  the  legatees,  whether  married 
or  unmarried  women,  was  entitled,  upon  petition, 
without  executing  any  formal  appointment,  to 
an  immediate  transfer  or  payment  to  herself  of 
the  corpus  of  her  share  of  the  fund.  Ilolloway 
V.  ClarJuton,  2  Hare,  521  ;  6  Jur.  923. 

Money  in  court  stood  limited  to  a  widow  for 
life,  and  afterwards  as  she  should  by  deed  or  will 
appoint.  The  court  directed  payment  to  her, 
without  requiring  an  appointment.  Cambridge 
V.  Rous,  26  Beav.  574. 

Trust  moneys  settled  on  such  trusts  as  the 
plaintiff  should  by  deed  or  will  appoint,  ordered 
to  be  paid  to  the  plaintiff.  Watte  v.  Campbell^ 
2Giff.  112. 

A  married  woman  was  entitled  to  an  annuity 
of  200Z.  out  of  the  dividends  of  10,500Z.  4  per 
cent,  stock,  which,  subject  to  the  annuity,  was 
divisible  amongst  the  children  of  herself  and 
her  husband,  as  he  should  appoint.  Husband 
appointed  2,500Z.  to  his  eldest  son.    Court  refused 
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to  order  that  sum  to  be  transferred  to  the  son, 
although  the  remainder  would  have  been  much 
more  than  sufficient  to  pay  the  annuity.  Breton 
T.  aifdfffi  CLard),  1  Sim.  &  S.  363. 

A  sum  of  632^.  16f.  2d.  consols,  representing 
the  accumulated  dividends  arising  from  the 
purchase-money  of  settled  freeholds  let  for  a 
long  term  of  years  at  a  peppercorn  rent  taken 
by  a  railway  company,  paid  out  to  the  tenant 
for  life,  who  had  an  al:^lute  testamentary  power 
of  appointment,  with  consent  of  the  remainder- 
men.   AUatorCt  Trusts^  In  re,  36  L.  T.  653. 

b.  To  Auignee  of  Fund, 

Seryiee  of  Votiee.] — Where  assignee  of  money 
in  court  to  credit  of  cause,  claiming  under  an 
assignment  from  party  entitled  to  it,  petitions  to 
have  it  paid  out  to  him,  he  must  shew  that  party 
Cor  if  dead  his  personal  representative)  has  had 
notice  of  petition.  Hurd  v.  Davenport^  13  Price, 
735. 

The  court,  on  the  petition  of  the  assignee  of  a 
reversion,  will  order  the  accountant-general  not 
to  transfer  the  stock,  although  the  assignor  has 
not  been  served  with  notice  of  the  application. 
Salmon  v. ,  TamL  74. 

Upon  a  petition  by  an  assignee  for  the  pay- 
ment out  of  court  of  a  fund  standing  to  the  credit 
of  an  assignor,  the  court  requires  the  assignor 
to  be  serv^,  unless  there  has  been  an  absolute 
assignment  of  the  precise  fund  even  where  the 
total  funds  assigned  exceed  the  fund  in  court. 
Briant  v.  Dennett^  4  Drew.  550;  5  Jur.  (N.s.) 
563. 

Death  of  Assignor.] — See  SnUth  v.  Butler ^ 

post,  coL  754. 

Fetition.]— When  tenant  for  life  assigns  his 
interest  in  the  dividends  of  a  fund  in  court,  the 
course  is  for  the  assignee  to  present  a  petition 
stating  the  purchase  and  verifying  the  facts  by 
affidavit,  upon  which  an  order  will  be  made  on 
the  accountant-general  to  pay  the  future  divi- 
dends to  the  assignee.    Anon.,  1  Moll.  500. 

Equitable  Interest.] — ^Assignees  of  an  equit- 
able interest  should,  if  they  desire  to  be  perfectly 
secured,  obtain  a  distringas  on  the  fund ;  or  have 
their  deed  indorsed  on  the  original  deed ;  or 
obtain  a  transfer  of  the  funds  into  court.  Phipps 
v.  Loregrove,  42  L.  J.,  Ch.  892  ;  L.  R.  16  Eq.  80  ; 
28  L.  T.  584  ;  21  W.  R.  590. 

c.  Powers  of  Attorney  and  ^oturial  Acts. 

In  what  Cases.] — ^A  legacy  of  lOOZ.  was  ordered 
to  be  paid  to  a  person  having  a  general  power  of 
attorney  from  the  legatee,  without  any  power 
authorisins;^  him  to  receive  the  legacy  specifically. 
Carr  v.  JEastabrook,  2  Cox,  390. 

A  general  written  authority  by  a  foreigner  and 
his  wife,  resident  abroad,  to  a  solicitor  in  this 
country,  to  take  all  necessary  measures  for  obtain- 
ing payment  to  the  wife  of  a  legacy,  which  had 
been  paid  into  court  under  the  Legacy  Duty  Act : 
— Held,  upon  the  petition  of  the  husband  and 
wife,  to  authorise  payment  to  the  solicitor.  Be 
Beaumont,  £x  parte,  13  Jur.  354. 

Contra,  as  to  a  fund  in  court  in  a  suit.  Waddi- 
love  V.  Taylor,  18  L.  J.,  Cli.  406  ;  13  Jur.  1023. 

Legacy  of  stock  at  a  particular  age ;  order 
made  upon  the  petition  of  one  legatee  having 
attained  the  age,  for  a  transfer  of  his  ^harc  to 
his  attorney.    Hill  v.  Chapman,  11  Vcs.  239. 


Money  in  court,  belonging  to  a  person  beyond 
the  seas,  will  be  ordered  to  l^  paid  to  his  attorney 
immediately ;  but  the  attorney  must  give  an 
undertaking  to  return  it,  in  the  event  of  his 
principal  having  died  previously  to  the  making 
of  the  application  to  the  court.  Brown,  Ex 
parte,  6  L.  J.,  Ch.  24. 

By  an  order  of  the  court,  a  fund  was  directed 
to  be  transferred  to  the  pliuntifb  in  a  suit,  who 
were  entitled  as  trustees  only.  The  plaintiffs 
executed  to  their  solicitor  a  power  of  attorney  to 
receive  the  money,  but  before  the  money  was 
paid,  one  of  them  became  buikrupt : — Held,  that 
the  accountant-general  was  right  in  refusing 
payment,  until  that  circumstance  had  been 
brought  to  the  knowledge  of  the  court.  Oa^e  v. 
Watmough,  5  Jur.  404. 

Petition  for  payment  out  of  money  should 
name  the  person  to  whom  it  is  intend^  to  give 
the  power  of  attorney.    Amm.,  1  Moll.  173. 

An  Indian  power  of  attorney  to  receive  funds 
in  a  suit  is  valid,  if  the  party  executing  it  be 
proved  to  be  living  at  the  date  of  the  decree. 
Ooodson  V.  Alexander,  1  Jur.  39. 

Semble,  that  churchwardens  and  overseers, 
having  no  corporate  seal,  have  no  power  to 
execute  a  power  of  attorney,  authorising  a 
party  to  continue  to  receive  the  dividends  of 
stock,  notwithstanding  fluctuations  in  the  number 
and  identity  of  the  members  of  the  corporation. 
Annesley,  Ex  parte,  2  Y.  &  Coll.  350  ;  6  L.  J., 
Ex.  Eq.  81. 

Dividends  of  small  amount,  which  have 
accrued  due  on  a  sum  of  stock,  ordered  to  be 
transferred  to  a  party,  between  the  date  of  the 
order  and  the  transfer  of  the  stock,  will  be 
ordered  to  be  paid  to  the  attorney  of  the  party 
who  was  authorised  to  accept  the  transfer.  The 
application  was  made  shortly  after  the  transfer. 
Pidgeon  v.  D' Alton,  3  Ir.  Eq.  R.  134. 

A.,  B.  and  C.  being  entitled  to  a  sum  of  money 
in  the  bank,  petitioned  that  it  might  be  paid, 
not  to  themselves,  but  to  their  banker.  An  order 
was  made  according  to  the  prayer.  Warwick 
and  Leamington  By.,  In  re,  13  Sim.  31. 

Payment  into  and  out  of  court  of  money  to  a 
married  woman  resident  abroad  and  under  power 
of  attorney.    Allen  v.  Fitrhes,  40  L.  J.,  Ch.  630. 

H.  having  assigned  to  C.  a  portion  of  a  residue 
now  in  court,  C.  became  insolvent,  and  X., 
resident  in  India,  was  their  official  assignee.  X. 
gave  a  general  power  of  attorney  to  (J.  to  act 
for  him  in  England.  On  a  joint  petition  of  H., 
X.  and  G.,  the  fund  was  ordered  to  be  paid  to  G. 
Fell  V.  Jones,  17  Beav.  521. 

Whether  an  attorney  can  act  under  a  power  of 
attorney  during  the  mental  incapacity  of  the 
principal.  Quaere.  Beaufort  {Dulte")  v.  Olyn, 
3  W.  R.  463.    S.  a,  on  appeal,  3  W.  tt.  502. 

To  TriLBtees.l — Orders  for  the  payment  or 
transfer  of  funds  to  trustees  should  direct  it  to 
be  made  to  them  personally,  and  not  contain  the 
words  "  to  their  attorney  lawfully  authorised," 
But  if  the  trustees  cannot  personally  accept  the 
transfer,  it  will  be  made  to  them  on  their  attornej' 
signing  a  receipt  for  same  in  the  accountant- 
geuerars  book.  Etshhourne,  In  re,  3  Jo.  k  Lat. 
684  ;  9  Ir.  Eq.  R.  340. 

So,  if  the  trust  funds  consist  of  cash,  and  the 
trustees  be  not  hero  to  receive  it,  the  court  will 
direct  it  to  be  paid  into  some  respectable  bank, 
to  the  credit  of  the  trustees,  or  adopt  some  mode 
by  which  the  trust  funds  will  be  brought  into 
the  hands  of  the  trustees.    Ih, 
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Verification  of  Power  of  Attorney.] — The  exe- 
cution of  a  power  appointing  a  sum  of  stock 
standing  in  the  name  of  the  accountnnt-fj^cneral, 
must  be  verified  bj  affidavit,  notwithstanding? 
the  probate  of  the  will  in  the  ecclesiastical 
court.    SmUh  v.  Somers  (Lord),  19  L.  J.,  Ch.  148. 

On  an  application  bj  petition  for  payment  of 
money  out  of  court  to  a  person  holding  a  power 
of  attorney  from  the  petitioner,  who,  as  well  as 
the  attesting  witness,  was  resident  in  New 
Zealand,  the  court  allowed  the  execution  of  the 
power  to  be  proved  by  an  affidavit  verifying  the 
petitioner's  handwriting.  Jerrard  v.  Tracey,  7 
L.  T.  654  ;  11  W.  R.  97. 

'^Tiere  the  powers  of  attorney  were  of  an  old 
date,  the  court,  although  the  sums  to  be  received 
are  small,  must  be  satisfied  by  recent  evidence 
that  the  creditors  who  executed  the  powers  are 
still  living.  Bird  v.  Bird,  9  Hare  (App.)  xzxL, 
xliv. 

Hotarial  Aote.] — Power  of  attorney  exe- 


cuted abroad  and  authenticated  by  notary,  and 
Affidavit  verifying  signature  of  notary,  ordered 
to  be  acted  on  by  accountant-general,  with- 
out certificate  of  chief  magistrate  of  place. 
Kinnalrd  (^Lord)  v.  Siltoun(^Lidy),  1  Madd.  227. 

Money  was  ordered  to  be  paid  under  a  power 
executed  in  America,  attested  by  a  notary,  and 
Authenticated  by  an  American  secretary  of  state. 
And  an  affidavit  made  before  a  mayor  of  a  foreign 
town  requires  evidence  of  his  holding  that  situa- 
tion.    Garrey  v.  Hibbert,  1  Jac.  &  Walk.  180. 

So  as  to  a  magistrate.  JSiitcheon  v.  Mannington, 
.6  Ves.  823. 

Where  money  is  asked  to  be  paid  out  of  court 
to  an  attorney,  under  a  power  of  attorney  from 
the  party  entitled  to  the  money,  his  signature  is 
not  sufficiently  attested  by  the  certificate^  of  a 
notary  public  under  hand  and  seal,  and  the 
official  seal  of  the  mayor  of  the  foreign  city 
where  he  resides,  but  the  same  must  be  proved 
by  affidavit.  Salvidge  v.  Tntton,  22  L.  J.,  Ch. 
883. 

A  petition  by  A.,  resident  in  a  British  colony, 
that  a  sum  of  money  might  be  paid  to  his  agent, 
appointed  by  his  power  of  attorney.  A  power 
'Of  attorney  to  that  effect  was  executed  by  A.,  in 
the  presence  of  a  notary  public  resident  in  the 
colony,  who  certified  such  signature  by  his 
•official  seal : — Held,  that  such  authority  was 
sufficient,  under  s.  22  of  the  16  &  16  Vict.  c.  86. 
Armstrong  v.  Stookham,  3  Eq.  Rep.  130 ;  24 
L.  J.,  Ch.l76. 

Where  a  fund  only  amounted  to  35Z.  the  court 
dispensed  with  the  verification  of  the  signature 
to  an  affidavit  abroad  of  a  notary  public,  on  the 
personal  undertaking  of  the  solicitor.  Mayne  v. 
Butler,  11  L.  T.  410;  13  W.  R.  128. 

d.  To  Pertonal  Representative . 

Form  of  Ordm:.] — Order  to  pay  a  fund  in 
court  to  a  purchaser  will  not  be  framed  to 
include  his  personal  representatives.  Windsor 
v.  Tyrrell,  1  Jur.  469. 

Payment  ordered  of  a  sum  of  money  in  court 
to  F.  G.,  her  executors  and  administrators. 
Gates  V.  Gates,  12  Jur.  510. 

Infiuit  Ezeontrix.] — The  court  will  not  direct 
money  to  be  paid  out  to  an  infant  executrix, 
but  will  refer  it  to  the  master  to  inquire  whether 
there  are  any  debts  or  legacies,  and  to  consider 
of  a  maintenance.  Campari  v.  Campari,  3  Bro. 
C.  C.  196. 


Proof  of  Death.]— To    obtain    p.iyment    to 

representatives,  mere  production  of   probate   is 

not  sufficient ;  proof  of  death  is  now  required, 

and  that  testator  was  the  party  in  the  cause. 

!  Clayton  v.  GresJiam,  10  Ves.  289. 

Death  of  Ezecntor.]— Where  a  fund  stands  to 
the  general  credit  of  a  cause,  it  will  not  be  paid 
out  in  the  absence  of  the  legal  personal  represen- 
tatives. But  if  after  decree,  and  where  the 
fund  is  clear,  the  executor  dies,  a  supplemental 
bill  is  not  always  necessary,  for  the  fund  may  be 
distributed  on  petition,  upon  the  appearance  of 
the  new  personal  representatives.  Parsons  v. 
GrToome,  12  Beav.  180.    And  see  lb.,  181,  n. 

Wliere  legacy  was,  by  order,  directe<l  to  be 
paid  to  A.  B.,  and  he  dies,  leaving  executors,  and 
one  executor  dies,  on  application  to  court,  order 
made  to  pay  legacy  to  surviving  executors, 
without  acquittance  from  executor  of  deceased 
co-executor.  Moodie  v.  Bainbridge,  6  Madd. 
107. 

Lapse  of  Time.] — Where  a  fund  in  court  has 
not  been  dealt  with  for  a  number  of  years,  the 
court  will  not  order  payment  of  it  out  in  the 
absence  of  the  parties  beneficially  interested. 
Edwards  v.  Uarccy,  32  L.  J.,  Ch.,  482  ;  9  Jur. 
(N.s.)  453  ;  7  L.  T.  662  ;  11  W.  R.  330. 

Adminittr&tor  ad  Litem.] — Moneys  are  never 
paid  out  of  court  to  an  administrator  ad  Utem. 
Williams  v.  Allen,  32  Beav.  650. 

Separate  Account.] — Moneys  found  due  to  the 
estate  of  a  deceased  person  will  not  be  paid  over 
to  the  representative  appointed  under  the  15  & 
16  Vict.  c.  86,  s.  44,  but  will  be  carried  over  to  a 
separate  account.  By  am  v.  Suiion,  19  Beav. 
646. 

The  44th  section  of  15  &  16  Vict.  c.  86,  docs 
not  apply  to  paying  money  out  of  court. 
Rawlins  v.  J^tMafion,  1  Drew.  225. 

Letter!  of  Adminiitration.]— Evidence  of  death 
of  a  legatee  before  a  testator  uncertain.  On 
petition  for  payment  of  the  legacy  to  the  next 
of  kin  : — Held  that  administration  must  be  taken 
out  to  such  legatee.  Atkinson's  Trust,  In  re, 
1  W.  R.  47. 

The  personal  estate  of  an  intestate  consisted 
of  a  reversionary  share  in  the  proceeils  of  trust 
property,  which  at  her  death  was  unsold,  and 
situate  within  the  jurisdiction  of  an  arch- 
deaconry court.  Administration  was  not  taken 
out  to  her  till  after  the  reversion  had  fallen  into 
possession,  the  trust  property  had  been  sold,  and 
the  intestate's  share  had  been  paid  into  the 
court  of  chancery  under  the  Trustees  Relief 
Act.  Letters  of  administration  were  then 
granted  by  the  archdeaconry  court :  —  Held,  that 
tiicy  were  sufficient  to  entitle  the  administrator 
to  payment  of  the  share  out  of  court,  and  that  a 
prerogative  administration  was  not  requisite. 
S/fencer,  In  re,  1  De  G.  M.  &  G.  311  ;  21  L.  J., 
Ch.  314  ;  16  Jur.  233. 


Probate.] — To  obtain  payment  to  representa- 
tives,  mere  production  of  probate  is  not  sufficient ; 
proof  of  death  is  now  required,  and  that  testator 
was  the  party  in  the  cause.  Clayton  v.  Gres/iam, 
10  Ves.  289. 

To  get  money  out  of  the  court,  however  small 
the  amount,  a  prerogative  probate  ia  necessary. 
Thovias  V.  Bavies,  12  Ves.  417. 


758 


PRACTICE— Fania  and  Securities  in  Court. 


754 


However  small  the  sums,  a  prerogative  pro- 
I  ♦ate  is,  in  nil  cases,  necessary  to  authorise 
tho  accountant-poneral  in  payinjr  a  testator's 
money  out  of  court.  Ckallnor  v.  Marfmll,  6 
VvH.  ilS  :  3  H.  R.  1  :  Xeirman  Y.IIodgsun,  7  Vcs. 
4(19,  Tiiongh  in  Lord  Thurlow's  time,  and  until 
he  put  a  stop  to  it,  the  sum  on  which  an  order 
for  a  prerogative  probate  could  be  obtiined  was 
limiteil  to  AOl. 

Prerogative  probate  necessary  for  the 
accountant-general  to  pay  money  out  of  court. 
It  seems  that  the  sum  w^as  limited  to  SOI. 
Jhtchcr  V.  Horner^  3  Bro.  C.  C.  240.  And  see 
W.  r.,  Dick.  746. 

A  party  had  a  power  to  appoint  by  will 
executed  w^ithout  any  particular  formality. 
Upon  a  petition  to  obtain  tne  fund  out  of  court : 
— Held,  that  it  was  not  necessary  to  produce  the 
on'.ii^inal  will,  but  that  the  evidence  of  the 
probate  was  SLfficicnt.  Ward  v.  Ward,  11 
Beav.  377. 

Application  that  payment  out  of  court  of  a 
sum  of  38/.  might  be  made  on  a  York  probate 
refused.  The  practice  has  since  been  modified. 
Cope  V.  Cope^  1 4  Beav.  649. 

Upon  petition  for  the  payment  out  Of  court 
of  a  sum  of  money  by  a  party  representing 
the  next  of  kin  of  the  testator,  and  who  could 
only  produce  probates  and  letters  of  administra- 
tion taken  out  of  the  consistorial  court  of 
London,  the  accountant-general  was  directed  to 
pay  the  money,  without  requiring  probate  from 
t  he  prerogative  court  of  Canterbury.  Druce  v. 
Denistm,  17  L.  J.,  Ch.  149  ;  12  Jur.  234. 

Sembie,  that  a  diocesan  administration  is 
sufficient  to  entitle  a  party  to  claim  a  fund  in 
court,  if  at  the  time  of  the  death  of  the  party 
represented  he  had  no  bona  notabilia  out  of  the 
diocese.  Jones  v.  HowelU,  2  Hare,  342 ;  12 
L.  J.,  Ch.  365. 

The  court  will  distribute  a  fund  in  court, 
payable  to  a  personal  representative  upon  a 
diocesan  probate,  if  the  intestate  has  not  bona 
notabilia.     Graves  v.  Graves,  8  Ir.  Eq.  R.  36. 

A  testator  to  whom  probate  had  been  taken 
out  in  the  court  of  Chester  was  declared  entitled 
to  one-third  of  1,000/.  stock  which  had  been 
paid  into  court  under  the  Trustee  Relief  Act : — 
Held,  under  s.  87  of  the  20  &  21  Vict,  c  77, 
that  it  was  not  necessary  for  the  executors  to 
take  out  probate  in  Canterbury  in  order  to 
obtain  payment  out  of  court  of  this  one-third  of 
the  1,000/.  stock.  Porter's  Will,  In  re,  6  W.  R. 
304. 

Where  a  person  had  at  his  death,  and  when 
letters  of  administration  were  granted,  bona 
notabilia  in  one  diocese  only,  the  subsequent 
payment  of  a  portion  of  them  into  the  court  of 
chancery  does  not  render  a  prerogative  probate 
necessary  to  obtain  payment  out  of  court. 
Kntfwles,  In  re,  1  De  O.  M.  &  G.  60 ;  21  L.  J., 
Ch.  142;  15  Jur.  1163. 

Where  a  diocesan  probate  is  proper  with 
reference  to  the  situation  of  the  assets  at  the 
death,  it  remains  so  notwithstanding  they  may 
afterwards  be  rightfully  or  wrongfully  removed 
out  of  the  diocese.     Spenctr,  In  re,  9  Hare,  410. 

A  testator  died  in  New  Zealand,  having  by 
his  will  appointed  to  his  son,  in  exercise  of 
a  power,  the  proceeds  of  sale  of  certain  English 
leaseholds,  wnich  had  been  taken  by  a  local 
board  of  works,  and  the  proceeds  paid  into 
court.  The  will  appointing  the  pi-ocecxls  of  sale 
was  proved  in  tiie  supreme  court  of  New 
Zealand :  —  Held,  that  tne  will   must  also  be 


proved  in  England  bsfore  payment  out  of  court 
to  the  appointee  could  be  diiectcd.  Vallamr's 
Trusts,  In  re,  L'niiehouse  f/nion,  Ej:  patie, 
52  L.  J.,  Ch.  791  ;  24  Ch.  D.  177  ;  48  L.  T. 
941. 

Abienoe  of  Personal  Beprsientative.] — Bank- 
rupt executor  petitions  for  leave  to  prove  against 
his  estate  qua  executor  in  respect  of  legacies  to 
seven  individuals,  upon  which  it  was  so  oixlcred, 
and  that  the  dividends  should  be  paid  into  coui't 
to  the  credit  of  the  matter  of  the  bankruptcy, 
and  to  the  account  of  the  legatees.  Fom*  of  the 
legatees,  who  were  of  age,  present  this  petition 
for  payment  of  their  shares  out  of  court,  and 
also  for  their  shares  of  any  future  dividends 
which  should  be  paid  into  court.  The  court 
made  the  order  in  the  absence  of  the  executor. 
Peer  man,  Kx  parte  and  In  re,  6  Jur.  351. 

Where  legacies  (o  two  children  hatl  already 
been  paid  out  of  court,  a  similar  legacy  to  a 
third  was  ordered  to  be  paid  out,  without  sen'ice 
of  the  petition  on  any  representative  of  the 
testator,  the  executor  of  the  testator  being  dead. 
Compson  v.  JVicoll,  9  Jur.  98. 

The  purchase-money  of  land  which  stood 
limited  to  A.  for  life,  remainder  to  B.  in  fee,  was 
paid  into  court.  A.  never  applied  for  the 
dividends.  A.*s  residuary  legatee  bequeathcil 
the  residue  of  her  personal  estate  to  B.,  who 

f  resented  a  petition  for  payment  out  of  court, 
n  the  absence  of  the  legal  personal  repre- 
sentative of  the  tenant  for  life,  the  court  refused 
to  order  payment  of  the  (lividends  accrued 
during  his  life  to  the  petitioner.  Acker,  In  re, 
11  W.  R.  182. 

A  small  sum  standing  in  court  to  the  credit  of 
an  intestate,  the  court  ordered  that  sum  to  be 
paid  to  the  intestate's  husband  without  requiring 
him  to  take  out  letters  of  administration.  JCiTig 
V.  Isaacson,  9  W.  R.  369. 

A  feme  sole,  being  entitled  to  a  pecuniary 
legacy  on  the  death  of  A.,  made  an  absolute 
assignment  of  it,  and  died  unmarried  before  it 
became  payable.  The  court  made  an  order  for 
payment  of  the  legacy  to  the  assignee  without 
requiring  her  personal  representative  to  be 
brought  before  the  court.  Smith  v.  Butler,  16 
W.  R.  241. 

But  where  a  married  woman,  entitled,  on 
the  same  event,  to  a  like  legacy,  joined  with  her 
husband  in  assigning  her  interest  therein  as  a 
security  for  a  loan,  and  before  the  legacy 
became  payable  she  died,  and  the  legacy  was 
exceeded  in  amount  by  the  sum  due  on  the 
security,  the  court  refused  to  make  an  order  for 
payment  to  the  assignee  in  the  absence  of  her 
personal  representative.    lb. 

By  an  order  made  in  1866,  on  a  petition 
presented  by  A.  to  the  Court  for  Relief  of 
Insolvent  Debtors  at  Bombay,  it  was  ordered 
that  all  future  personal  estate  which  might  be 
bequeathed  to  him  should  vest  in  the  official 
assignee  for  the  time  being  of  such  court.  A. 
died  at  Bombay  in  1873,  in  the  lifetime  of  his 
father,  intestate,  and  leaving  issue.  An  adminis- 
trator had  been  appoiat^  of  his  estate  at 
Bombay  ;  but  no  administration  in  England  had 
been  obtained.  His  father,  by  will,  gave  him  a 
legacy  of  1,500/.,  which  had  been  paid  into  court. 
On  a  petition  by  the  official  assignee : — Held, 
that  he  was  entitled  to  have  the  fund  in  court 
paid  to  him,  and  that  it  was  not  necessary  that 
administration  to  the  intestate's  estate  in  England 
should  be  obtained.     Lawson's  Trusts,  In  re. 
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65  L.  J.,  Ch.  93 ;  [1896]  1  Ch.  175  ;  73  L.  T.  571 ; 
44  W.  R.  280. 

Letteri  of  Adminiftr&tion  diipenfed  with.] 

— On  what  t^rms  the  court  will  waive  letters  of 
administration  to  the  estate  of  a  bankrupt  who 
had  assigned  the  surplus  of  his  estate,  if  any, 
and  order  the  surplus  to  be  paid  to  the  assignees 
of  it.  Tratty  Ex  parley  Jamet  and  Ciuhion,  In  re, 
1  W.  R.  116. 

Two  married  women  having  died  who  were 
entitled  to  small  sums  of  money  in  court,  exceed- 
ing in  each  case  20Z.,  the  money  could  not  be 
paid  to  the  husbands  without  letters  of  adminis- 
tration having  been  taken  out  by  them.  Cabely 
In  TCy  3  W.  R.  280. 

Where  there  is  a  sum  of  money  under  25Z. 
to  which  a  tenant  for  life  dies  entitled,  the  court 
will  order  payment  out  of  court  to  the  widow  of 
such  sum  without  administration  being  taken 
out.      CalUndar  v.  TeatdalCy  3  £q.  Rep.  513 ; 

8  W.  R.  289. 

Where  a  legatee  of  a  share  of  residue  less  than 
20/.  has  died,  and  has  no  legal  personal  repre- 
sentative, the  court  will  distribute  such  sum 
amongst  the  next  of  kin  of  such  residuary 
legatee  without  requiring  administration  to  be 
taken  out.  ffinings  v.  Hlningty  2  Hem.  &  M. 
32  ;  10  L.  T.  294. 

6.  To  Same  of  Several  Person*, 

Money  paid  into  court  by  five  directors  of 
a  railway  company  refused  to  be  paid  out  to 
three  of  them  without  the  others  appeared  and 
consented.    Stainee  and  Richmond  Ry.y  In  re^ 

9  Jur.  479. 

A  sum  of  money  standing  in  court  ordered, 
upon  further  consideration  and  petition  of  mort- 
gagor and  mortgagees,  to  be  paid  to  the  mort- 
gagees "  or  one  of  them."   Bradford  v.  Ntttlethipy 

10  W.  R.  264. 

In  a  creditor's  suit  an  order  is  made  for  pay- 
ment to  four  pcraons  named  in  the  master's 
report,  and  the  cheque  is  drawn  payable  at 
the  accountant-general's  office  in  favour  of  the 
four.  Two  of  those  parties  being  dead,  the 
accountant-general  refuses  to  pay  to  the  two  : — 
Held,  that  the  words  "survivor  or  survivors  of 
Ihem  "  may  be  inserted  in  the  order.  Jefferyt  v. 
Smithy  11  W.  K.  479. 

Tmatees  or  Executors.] — Order,  under  circum- 
stances, to  pay  dividends  to  trustees,  or  one  of 
them.    Shortbridge's  Casey  12  Ves.  28. 

The  trustees  of  a  charity  being  numerous,  an 
order  was  made  to  pay  the  dividends  of  a  fund  in 
court  to  the  tnistees  or  any  two  of  them.  Att,' 
Gen,  V.  Brichdaley  8  Beav.  223. 

Order  to  pay  dividends  to  A.,  B.,  C,  &c. 
(trustees  of  a  charity),  and  the  survivors  and 
survivor  of  them,  and  the  trustees  for  the  time 
being.  Shreicshury  Hospital  (Trustees)y  ExpartCy 
9  Hare  (App.)  xlv. 

Amendment  of  an  order  for  payment  of  money 
out  of  court  for  the  maintenance  of  infants, 
by  directing  it  to  be  paid  to  two  out  of  three 
executors,  where  one  executor  had  gone  out  of 
the  jurisdiction  after  the  order  was  made,  and 
after  it  had  been  acted  upon  by  the  accountant- 
general.     Windsor  v.  Crossy  9  Hare  (App.)  xliv. 

Dividends  of  fund  in  court  ordered  to  be  paid 
to  trustees  "  or  either  of  them."  Clinton^  In  r*, 
6  Jur.  (N.S.)  601  ;  8  W.  R.  492. 

Payment  out  of  court  to  three  of  four  trustees 


directed  where  the  fourth  trustee  was  absent  in 
India.  Clark  v.  Fenwicky  42  L.  J.,  Ch.  320  :  21 
W.  R.  320. 

f.  Jb  Solicitor, 

When  ordered.] — Order  for  payment  of  money 
to  the  solicitor  oi  the  party  refused.  Udwarda 
V.  Laney  6  Madd.  315. 

Sums  below  lOZ.  payable  out  of  court  to  a 
number  of  persons  paid  to  their  solicitor  to  save 
the  expense  of  powers  of  attorney.  Brandling 
V.  HumhUy  Jac  48. 

Where  several  small  sums  arc  payable  out  of 
court  to  different  parties,  in  order  to  have  the 
amount  paid  to  the  solicitor  to  distribute,  thcne 
must  be  either  a  written  authority  to  the  solicitor, 
signed  by  the  parties,  or  the  petition  praying 
such  payment  to  him  should  be  signed  by  them. 
Kelsall  V.  MintoHy  2  Beav.  361 ;  9  L.  J.,  Ch.  136. 

In  support  of  an  application  that  creditors, 
whose  dividends  are  less  than  lOZ.,  may  have 
their  shares  of  a  fund  in  court  paid  out  to  their 
solicitor,  there  must  be  produced  the  written 
consent  of  the  several  creditors,  verified  by  affi- 
davit.    Downing  v.  Pichin,  1  Kay  (App.)  i. 

The  rule  of  the  court  is,  not  to  order  payment 
of  money  to  the  solicitor  of  the  party  where  it 
exceeds  lOZ. ;  and  this  rule  will  not  be  deviated 
from,  except  in  very  special  circumstances. 
Middleton  v.  Youngery  22  L.  J.,  Ch.  1005;  17 
Jur.  664. 

The  practice  is  on  payment  out  of  court  of  sums 
under  lOZ.  to  require  a  letter  from  each  creditor 
entitled  thereto.     Anon.y  5  Jur.*(N.8.)  385. 

When  it  is  asked  that  small  sums  may  be  paid 
out  of  court  to  the  solicitor  of  the  parties  entitled, 
the  court  requires  the  production  of  their  written 
consent.     Staines  v.  Giffardy  20  Beav.  484. 

In  a  case  where  the  consent  was  signed  by 
eleven  out  of  twelve  of  the  parties,  and  the 
twelfth  was  in  America,  the  court  dispensed 
with  his  signature  on  the  solicitor's  undertaking 
to  pay  over  the  amount.    lb. 

Where  the  sum  to  be  paid  out  of  court  amounts 
to  11/.,  it  will  not  be  ordered  to  be  paid  to  the 
solicitor.  Hawkins  v.  Doddy  1  Hare,  146 ;  11  L.  J., 
Ch.  97  ;  5  Jur.  1130. 

Change  of.] — ^Where,  by  order  of  court,  all 
parties'  costs  are  paid,  and  a  fund  transferred  to 
the  separate  account  of  a  party,  that  party  may 
present  a  petition  for  payment  out  of  court  by 
a  solicitor  who  had  not  been  his  solicitor  in  the 
cause,  and  without  having  obtained  an  order  te 
change  his  solicitor.  Waddilove  v.  Taylor y  17 
L.  J.,  Ch.  384  ;  12  Jur.  598. 

On  undertaking.] — A  person  who  was  entitled 
to  69/.  stock  and  6/.  cash  was  resident  out  of  tlin 
jurisdiction.  By  a  letter  he  requested  that  the 
money  might  be  paid  to  his  solicitor,  and  the 
court  made  the  order  upon  the  solicitor  and 
another  person  entering  into  an  undertaking  that 
the  sums  should  be  properly  applied.  Armntrt^ng 
V.  Stochhamy  11  Jur.  97.  See  Bear  v.  Smithy 
5  Be  G.  &  Sm.  92;  21  L.  J.,  Ch.  176:  16  Jur.  708. 

The  whole  of  a  small  legacy  and  its  accumiv- 
lations  were  paid  out  of  court  to  the  solicitor  of 
an  infant  who  had  no  other  properiy  upon  his 
undertaking  to  apply  it  in  discharging  a  sum 
claimed  for  past  maintenance  and  for  a  pro- 
spective outfit,  and  after  deducting  the  costs 
to  pav  any  remaining  balance  to  the  infant  at 
majority.  Wclchy  In  re,  23  L.  J.,  Ch.  344;  2 
W.  K.  310.     And  see  Staints  v.  Gijfardy  supm. 
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g.  To  Tenant  in  Tail. 


Under  Settled  Land  Acti.]  —  See  Settled 
La^d. 

Under  Landi  Claaeei  Acti.]  —  See  Lands 
Clauses  Acts. 

In  wliat  Caiei.]— Petition  by  tenant  in  tail, 
on  the  death  of  the  tenant  for  life,  for  payment 
of  a  fund  in  court  arisen  from  the  sale  of  timber 
improperly  cut  by  the  tenant  for  life.  Aburrow 
V.  Aburrow,  10  Sim.  602. 

Although  fund,  of  which  person  is  tenant  in 
tail,  is  subject  to  certain  charge,  court  will  order 
it  to  be  transferred  to  tenant  after  providing  for 
charges.  Som-ercille  (^Lord)^  In  re,  2  Sim.  &  S. 
470  ;  4  L.  J.  (O.S.)  Ch.  138. 

Diientailing  Aftnranee.]  —  Order  made  for 
payment  out  of  court,  of  a  sum  of  stock  of  which 
the  petitioner  was  quasi  tenant  in  tail  in  posses- 
sion, under  a  settlement,  on  his  producing  the 
deed  inioUed,  or  an  affidavit  of  the  inrolment  of 
the  deed,  whereby,  in  pursuance  of  the  provisions 
of  the  3  &  4  Will.  4,  c.  74,  s.  71,  he  had  barred 
the  estate  tail  and  remainders  over  in  the  stock 
in  question.    Smythe,  In  re,  3  Myl.  &  K.  249. 

A  share  of  the  purchase-money  of  an  entailed 
estate  taken  by  a  company  paid  out  to  the 
husband  of  a  married  woman  upon  her  consent 
-without  a  disentailing  deed  as  to  the  particular 
fihare  being  required.     Tyler,  In  re,  8  W.  R.  540. 

Where  a  fund  in  court  representing  the  pro- 
ceeds of  an  entailed  estate  exceeded  200Z.,  the 
court  refused  to  allow  it  to  be  paid  out  to  texiants 
in  tail  in  gavelkind  Vithout  the  execution  of  a 
disentailing  deed.  Tylden,  In  re,  2  N.  R.  413  ; 
9  Jur.  (N.S.)  942  ;  8  L.  T.  631  ;  11  W.  R.  869. 

Where  a  party  entitled  to  a  fund  in  court, 
and  being  tenant  in  tail,  executes  a  disentailing 
deed,  the  money  cannot  be  paid  out  on  petition 
without  an  affidavit  of  no  incumbrances.  Thorn- 
hill  v.  Millbank,  12  W.  R.  523. 

Upon  the  payment  out  of  court  of  the  proceeds 
of  sale  of  settled  estates  to  a  person  who  was 
tenant  in  tail  of  the  estates,  he  was  directed  to 
execute  a  disentailing  deed.  Broadwood,  In  re, 
24  W.  R.  108. 

A  fund  in  court  exceeding  400/.  was  paid  to  a 
tenant  in  tail  without  a  disentailing  deed  having 
been  executed.  lUvw,  In  re,  43  L.  J.,  Ch.  347  ; 
L.  R.  17  Eq.  300  ;  29  L.  T.  824. 

Enlarging  Base  Fee.] — A  fund  in  court  in  a 
lunacy,  the  lunatic  being  dead,  represented  land 
in  settlement.  A  deceased  tenant  in  tail  had 
created  a  base  fee  : — Held,  that  the  fund  could 
not  be  paid  out  to  the  pei'sons  claiming  through 
him,  except  upon  the  production  of  a  deed 
enlarging  the  base  fee.  Reynold*,  In  re,  3  Ch.  D. 
61 ;  35  L.  T.  293  ;  24  W.  R.  991— C.  A. 

h.  To  Trn9tee$, 

Where  legacy  is  given  for  permanent  charitable 
purposes  to  trustees  not  having  corporate  cha- 
racter, court  will  not  transfer  fund  to  them  with- 
out reference.  Wellbeloved  v.  Jon^^,  1  Sim.  &  S. 
40  ;  1  L.  J.  (O.S.)  Ch.  11. 

The  court  will  never  order  payment  out  of  a 
fund  in  court  to  a  sole  trustee,  in  the  absence  of 
any  parties  interested  in  the  estate,  unless  such 
estate  is  substantially  represented.  Robertt^  In  re, 
7  Jur.  (N.8.)  818  ;  9  W.  R.  758. 

To  some  only.] — See  supra. 


i.  To  Woman  past  CJiild-hearing. 


Oenerally.]— The  biw  sees  no  impossibility  of 
having  issue  at  any  number  of  years.  Iltn'sley 
V.  Chaloner,  2  Ves.  84. 

No  juristliction  in  the  court  to  deal  with  pro- 
perty given  over  in  default  of  issue  upon  any 
probability  of  there  being  no  issue.  Bills  in 
parliament  on  such  grounds  often  refused.  Anon.^ 
2  Ves.  113. 

The  court  will  not  direct  money  to  be  paid  to 
a  party  entitled  in  remainder,  upon  the  improba- 
bility of  an  intermediate  event,  if  such  event  be 
possible.    Xirby  v.  Clayton,  2  Ves.  241. 

Preinmption  as  to.]— 20,000^  stock  was  given 
to  a  married  woman,  for  her  separate  use  for  life, 
and  after  her  decease  to  her  children,  and  in 
default  of  issue  12,0O0Z.  as  she  should  by  will 
appoint ;  and  in  case  she  should  neglect  or  refuse 
to  make  an  appointment,  to  A.  B.,  on  condition 
that  he  should  pay  500Z.  each  to  the  children  of 
the  testator's  brothers  and  sisters.  Her  husband 
having  died,  and  the  lady  being  sixty-five  years 
of  age,  the  court,  on  the  petition  of  the  lady  and 
A.  B.,  ordered  payment  of  the  fund  after  pro- 
viding for  the  legacies  to  the  nephews.  Hamilton 
v.  Bricliuiood,  5  L.  J.,  Ch.  144. 

A  testator  gave  a  fund  to  A.  absolutely,  but 
that  only  the  interest  should  be  paid  to  her  for 
her  separate  use  for  life,  and  after  her  death  the 
property  should  go  to  her  children,  and  in  the 
event  of  her  not  intermarrying,  nor  having 
children,  the  property  to  be  at  her  disposal  by 
will  or  otherwise.  A.  being  a  widow,  sixty-four 
years  of  age,  and  never  having  had  any  children, 
filed  a  bill  for  the  transfer  of  the  fund : — Held, 
that  she  was  entitled  to  it.  MackeTizie  v.  £ing, 
17  L.  J.,  Ch.  448  ;  12  Jur.  787. 

Trust  funds  were  bequeathed  to  a  spinster, 
coupled  with  a  direction  that  if  she  married  they 
were  to  be  settled  on  herself  and  her  issue,  and 
so  as  not  to  be  subject  to  the  debts  or  control  of 
her  husband.  In  1856,  when  she  was  single,  and 
in  her  forty-seventh  year,  she  was  declared 
absolutely  entitled  to  the  funds,  but  subject  to 
that  interest  being  divested  on  her  marriage,  a» 
provide<l  by  the  will.  In  1863,  and  while  un- 
married, she  presented  a  petition  praying  for  the 
transfer  and  payment  to  herself  of  the  trust 
funds  : — Held,  that  she  was  entitled.  Price  v. 
Bouttead,  8  L.  T.  565. 

A  sum  of  500/.  stood  settled  on  the  trusts  of  a 
marriage  settlement.  The  trustees  were  dead  ; 
there  were  no  children  ;  the  wife  was  fifty-eight 
years  old,  and  had  assigned  all  her  interest  to 
her  husband,  who  was  one  of  the  cestuis  que 
trustent.  On  the  petition  of  husband  and  wife, 
the  court  ordered  that  the  right  to  transfer 
might  vest  in  the  husband,  and  that  he  might 
transfer  to  himself.     Ryan,  In  re,  9  W.  R.  137. 

The  court  will  not  presxune  that  a  married 
woman,  aged  forty-nine,  is  past  child-bearing. 
OrerhilVs  TrvJtts,  In  re,  22  L.  J.,  Ch.  486  ;  17  Jur. 
342  ;  1  W.  R.  208. 

The  court  will  not  treat  as  past  child-bearing 
a  woman  of  less  than  fifty  years  of  age,  although 
positive  medical  evidence  that  she  is  past  child- 
bearing  be  adduced.  Groves  v.  Groves,  White- 
head, Ex  paHe,  9  L.  T.  533  ;  12  W.  R.  45. 

A  fund  in  court  paid  out  and  distributed  upon 
the  assumption  that  a  spinster,  aged  fifty- three 
years  and  two  months,  would  never  have  issue. 
Haynes  v.  Ilaynes,  35  L.  J.,  Ch.  303 ;  14  L.  T. 
47  ;  14  W,  R.  361. 
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Money  was  ordered  to  be  paid  out  of  court  on  '  fifty-four : — Held,  that  on  licr  death  without 
the  presumption  that  a  widow  aged  fifty -five  i  leaving  issue  she  would  be  entitl'^d  to  her  own 
years  and  four  months,  who  had  never  had  any  one  fourth  share  of  the  10,000Z.  absolutely  ; 
children,  and  a  spinster  aged  fifty-three  years  that  it  might  be  assumed  that  she  would  never 
and  nine  months,  would  not  have  any  children,  have  any  children  ;  and  that  the  share  might  be 
IViddoiv's  Trusttf  In  re,  40  L.  J.,  Ch.  380  ;  L.  R.  ■  transferred  to  her  at  once.  Maden  v.  Taylor 
11  Eq.  408  :  24  L.  T.  87  ;  19  W.  R.  468.  (45   L.  J.,   Ch.   569)    approved  and   foUowecL 

In  the  administration  of  an  estate,  the  court   Davidson  v.  Kimpton,  18  Ch.  D.  213  ;  45  L.  T. 


refused  to  act  on  the  presumption  that  a  married 
lady  of  fiftv-two  was  beyond  the  age  of  bearing 
issue.  G)nduit  ▼.  Soane^  24  L.  T.  656  ;  19  W.  R. 
817. 

A  fund  in  court  was  settled  upon  a  married 
woman  absolutely  in  default  of  issue.  The 
woman  gave  birth  to  a  stillborn  child  on  the  1st 
June,  1871,  and  her  husband  died  on  the  12th  of 
the  same  month.  There  was  no  other  issue. 
On  an  application  by  the  woman  on  the  9th 
December  following  that  the  fund  be  paid  to 
her  : — Held,  that  the  application  was  premature. 
AU.-Gen.  v.  CUmenU,  25  L.  T.  739. 

Payment  out  of  a  fund  in  court  ordered  on  the 
presumption  that  a  woman  who  had  been  married 
twenty -six  years  to  her  husband  without  having 
a  child,  and  whose  age  was  forty-nine  years  and 
nine  months,  would  never  have  a  child  by  her 
husband.  Millner's  Estate,  In  re,  42  L.  J.,  Ch. 
44  ;  L.  B.  14  Eq.  245  ;  26  L.  T.  825  ;  20  W.  R. 
823. 

A  wife,  aged  forty-seven,  had  had  six  children 
by  her  husl^nd,  but  had  not  been  since  pregnant 
for  seventeen  years.  Medical  evidence  was 
adduced  to  shew  that  she  had  fourteen  years  ago 
suffered  from  a  disease  which,  in  the  opinion  of 
the  medical  men,  rendered  it  improbable,  if  not 
absolutely    impossible,    that    she    should  have 


132  ;  29  W.  R.  912. 

Undertaking  to  refund  or  account.] — ^A  fund 
paid  out  to  persons  entitled  to  it,  subject  to  the 
contingency  of  a  female  of  advanced  age  having 
children,  on  their  recognisances  to  refund  in  case 
of  that  event  happening.  Leng  v.  Hodges^  Jac. 
585. 

Where  persons  are  entitled  to  a  fond  in  court 
upon  the  contingency  of  a  female  of  advanced 
age  (then  childless)  having  children,  the  court 
will  order  it  to  be  paid  out  to  them  on  their 
entering  into  security  by  recognizance  to  refund 
the  money  in  case  children  should  be  born. 
Wide  Streets  Commissioners^  In  re^  7  Ir.  Eq.  B. 
484. 

A  legacy  to  a  woman  for  life,  with  remainder 
to  her  children,  paid  out  of  court  on  the  petition 
of  the  mother  and  children,  on  their  undertaking 
to  account,  if  required,  as  the  court  should  direct, 
the  children  having  attained  twenty-one,  and  the 
mother  being  sixty-six  years  of  age.  Brown  ▼. 
Pringle,  4  Hare,  124  ;  14  L.  J.,  Ch.  121  ;  8  Jur. 
1113. 

A  female,  aged  fifty-six,  was  absolutely  entitled 
to  a  fund  subject  to  the  contingency  of  her  having 
children.  Payment  was  ordered  to  her  on  her 
own  recognisances.    Fraser  v.  Fraser  (Jacob, 


further  issue :— Held,  that  there  was  sufficient ,  586,  n.)  followed.    Lyddon  v.  Ellison^  19  Beav. 
presumption  against  any  future  issue  for  the  ;  565  ;  18  Jur.  1066  ;  2  W.  R.  690. 
court  to  act  upon.    Summers'  Trusts^  In  re,  30 


L.  T.  877  ;  22  W.  R.  639. 

The  presumption  that  a  woman  aged  fifty-one 
years  and  eleven  months,  who  had  been  married 
fifteen  years  and  had  never  had  any  children, 
would  not  have  any  children,  acted  upon. 
Alla^on's  Trmts,  In  re,  36  L.  T.  653. 

The  court  refused  to  treat  a  woman  as  past 
child-bearing  whose  ac^e  was  fifty-four  years  and 
six  months,  and  had  never  had  any  children,  but 


j.  In  other  Cases, 


In  Trnst  for  A.  nntU  Marriage.] — Bequest  of 
money  to  trustees  in  trust  to  invest  in  public 
funds,  and  pay  dividends  to  A.  until  marriage, 
and  then  to  transfer  stock  to  her ;  but  in  case 
she  should  die  unmarried,  then  as  she  should 
appoint  by  will,  and  in  default  of  appointment 
,  to  her  executors  and  administrators.  Semblc, 
had  only  been  married  three  years.  Croj-ton  v. .  g^^g  ^g  ^ot  entitled  to  have  fund  transferred 
May,  9  Ch.  D.  388  ;  89  L.  T.  461  ;  27  W.  R.  327  ^.^ile  unmarried.  Wilson  v.  Mount,  2  Sim.  &  S. 
— C.  A.  I  493^ 

A  woman  aged  fifty-two,  who  had  been   a 
widow    for  twenty-four  years,  was   absolutely 


entitled  in  default  of  children  to  a  fund  in  the 
bands  of  trustees  : — Held,  on  petition  for  advice, 
that  the  trustees  were  justified  in  paying  it  over 
to  her,  Taylor^s  Settlement  Trnda,  In  re,  43 
L.  T.  795  ;  29  W.  R.  8.-»0. 

A  testator  bequeathed  the  dividends  of  a  sum 
of  lO.OOOZ.  consols  unto  and  equally  between  his 
four  dau«;hters,  and  from  and  immediately  after 
their  several  and  respective  deceases  he  be- 
queathed the  10,00OZ.  to  their  children  respec- 
tively— ^viz.  one  foiu'th  part  thereof  unto  and 
equally  between  the  children  of  each  daughter  ; 
and,  in  case  any  one  or  more  of  the  daughters 
should  die  without  leaving  issue  her  or  them 
surviving,  he  bequeathed  the  share  or  shares  of 


Snbieqnent  Marriage.] -—The  dividends  of  a 
fund  in  court  were  by  an  order  made  in  a  cause 
directed  to  be  paid  to  one  of  the  defendants,  an 
unmarried  lady,  during  her  life  or  until  further 
order,  with  liberty  to  apply.  The  lady  having 
married,  she  and  her  husband,  by  petition  stating 
the  marriage  and  a  settlement  of  the  dividends 
on  her  to  her  separate  use,  prayed  an  order 
directing  the  payment  of  the  dividends  to  the 
separate  use  of  the  lady,  and  that  the  plaintiff 
might  be  directed,  under  the  44th  Order  of  April, 
1852,  to  enter  on  record  a  statement  of  the  mar- 
riage, and  the  nature  and  effect  of  the  marriage 
settlement.  The  court  held  that  an  order  for 
payment  of  the  dividends  might  be  made,  but 
declined  to  give  any  such  direction  to  the  plain- 


the  stock  so  >x?queathed  to  and  intended  for  the    tiff  as  asked.     Langdale  v.  Gill,  1  Sm.  &  G.  24  ; 
issue  (had  there  been  su.h)  "'unto  the  survivors    i,j  jur.  1041  ;  1  W.  R.  51. 
or  survivor"  of  the  four  (hiughters.  equally  if  |  .«        ,  j      ^ 

more  than  one,  and  if  but  one.  to  that  one!  To  Wife.]— The  court  will  make  an  order  for 
absolutely.  Throe  of  the  diiu-zhters  married,'  payment  out  of  a  fund  in  court,  not  exceeding 
and  died'leaviug  children.  Tlie  fourth  was  the  i  500/.,  to  a  wife,  with  her  husband's  consent, 
longest  liver,  and  was  a  spiiistor  of  the  age  of  i  on  her  separate  receipt,  without  requiring  her 
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separate  cxaminatioD.  Morton^  In  rc^  31  L.  T. 
82. 

A  wife  who  has  been  deserted  by  her  husband 
for  more  than  twenty  years,  and  has  heard 
nothing  of  him  for  more  than  five  years,  is 
entitled  to  receive  a  sum  of  money,  paid  into 
court,  OS  though  a  feme  sole.  PojyCy  In  ri^  21 
W.  R.  646. 

Two  sisters,  one  married  and  the  other  unmar- 
ried, being  entitled  jointly  to  certain  funds  in 
court,  presented  a  joint  petition,  praying  for 
payment  to  the  unmarried  sister  or  her  share, 
and  for  a  settlement  upon  the  married  sister  out 
of  her  share  : — Held,  upon  the  objection  of  the 
husband,  that  the  petition  touching  the  settle- 
ment was  wrong,  and  tliat  the  unmarried  sister 
ouglit  not  to  have  been  made  a  co-petitioner. 
Hey  ex  v.  Heyes,  8  Jur.  17.  And  see  Husband 
AKD  Wife. 

To  Lunatio.l — On  a  petition  by  a  person  of 
unsound  mind  not  so  found  by  inquisition,  by 
his  next  friend,  for  payment,  until  further  order, 
of  the  dividends  on  838/.  15*.  2d.  consols  to  his 
next  friend  to  be  applied  for  his  maintenance, 
the  court  made  an  order  as  prayed.  Pp.rry's 
Trusts,  In  re,  31  L.  T.  775  ;  23  W.  R.  335. 

In  a  coHc  where  a  partnership  had  been  dis- 
solved by  the  court  in  consequence  of  the  lunacy 
of  one  of  the  ])artners,  and  large  sums  had  been 
pai<l  into  court  to  the  separate  account  of  the 
lunatic  in  respect  of  his  share  of  the  capital  and 
profits  of  the  business  ;  the  Lord  Chancellor,  on 
being  subsequently  satisfied  of  the  complete 
recovery  of  the  lunatic,  ordered  the  fund  to  be 
paid  out  to  him.  Leaf  v.  Culetf  1  De  G.  M.  &  G. 
417.    See  Lunatic. 

To  Cfrediton.] — It  is  competent  to  a  creditor 
filing  a  bill  on  Behalf  of  himself  and  all  other  the 
creditors  of  a  testator,  to  compromise  the  suit 
and  dismiss  the  bill ;  and  in  such  a  case  a  fund 
brought  into  court  by  the  executors  will,  with 
the  consent  of  the  executors,  be  paid  to  the 
plaintiffs,     Wood  v.  Westall,  Younge,  305. 


SiLbseqnentBankrnptoy.] — ^A.,B.  and  C, 


having  agreed  for  the  purchase  of  certain  mines, 
for  lOjOOOZ.,  and  to  form  a  joint-stock  company 
for  working  them,  and  that  the  mines  should  be 
sold  to  the  company   for   25,000/.,    of   which 
10,0002.  should  be  paid  to  F.,  the  proprietor,  and 
the  remainder  divided  amongst  themselves  and 
certain  of  their  friends,  whom  they  nominated 
to  be  directors  and  officers  of  the  company  ;  at  a 
meeting  of  the  persons  so  nominated,  at  which 
A.,  B.  and  C.  were  present,  but  before  the  com- 
pany was  established,  it  was  resolved  that  the 
company  should  purchase  the  mines  for  25,000/., 
to  be  paid  to  F. ;  and  a  conveyance  was  after- 
wards taken  from  F.,  to  the  trustees  of  the 
company,  and  the  25,000/.  was  paid  out  of  the 
funds  of  the  company,  and  distributed  in  manner 
agreed  upon.    A  suit  having  been  instituted  by 
some  of  the  shareholders,  on  behalf  of  themselves 
and  the  others,  against  the  persons  who  had 
participated  in  the  15,000/.,  the   latter    were 
decreed  to  refund  what  they  had  received  :  and 
one  of  the  defendants  having  become  bankrupt 
after  he  had  paid  what  he  had  received  into 
court,  under  an  order  upon  motion  : — Held,  that 
the  plaintiffs  were  entitled  to  receive  that  sum, 
and  were  not  to  be  put  to  prove  their  demand 
under  the  commission.    Micheiu  v.  Congi'evef  4 
Blm.  420. 


To  Children.] — A  fund  in  court  was  held  in 
trust  for  the  children  of  A.  A.  had  been  sepa- 
rated from  his  wife,  who,  during  the  separation, 
had  given  birth  to  a  child.  The  court,  consider- 
ing the  evidence  of  non-access  sufficient,  allowed 
a  share  in  the  fund  to  be  paid  to  one  of  ihc 
legitimate  children  on  petition,  the  petition 
having  been  served  on  the  bastard,  who  was  still 
an  infant.     Sinclair  v.  Sinclair,  2  W.  11.  (it). 

Bequest  of  a  personal  fund  to  such  of  the 
children  of  I.  N.  as  should  live  to  attain  the  age 
of  twenty-one  years.  I.  N.  had  three  children, 
two  of  whom  having  attained  twenty-one  applial 
for  payment  of  their  shares.  Under  the  circum- 
stances of  the  case,  the  court  declined  to  pay 
over  to  them  any  part  of  the  capital,  but  allowed 
them  to  receive  the  interest  of  two-thirds,  with- 
out prejudice  to  the  claim  of  after-born  children 
of  I.  N.    Brandon  v.  A/fton,  2  Y.  &  Coll.  C.  C.  30. 

Semble,  if  an  infant's  legacy  has  been  paid 
into  court,  and  invested  in  stock,  the  stock  will 
be  transferred  or  sold  out,  and  the  proceeds  paid 
to  the  party  entitled,  at  his  option.  JBromked, 
jEx  parte,  13  Jut.  113. 

A  testator  bequeathed  to  his  wife  4,000/.,  to  be 
used  for  her  own  and  the  children's  benefit,  as 
she  should  think  best,  recommending  her  not  to 
diminish  the  principal,  but  vest  it  in  govern- 
ment or  freehold  securities.  There  being  two 
children,  one  adult  and  the  other  a  minor,  the 
widow  made  an  appointment  of  600/.  to  the 
minor,  and  the  residue  to  the  adult ;  and  she 
and  the  adult  child  petitioned  for  payment  out 
of  court  of  the  residue : — Held,  that  such  pay- 
ment could  not  be  ordered.  Mart  v.  Tribe,  I 
De  G.  J.  &  S.  418. 

Tenant  for  Life.]— Dividends  of  a  fund  in 
court  ordered  to  be  paid  to  a  tenant  for  life,  a 
professed  nun,  on  petition,  without  inquiry  into 
the  circumstances  under  which  the  petition  was 
l)resented,  the  court  holding  the  solicitor  who 
lilcd  it  responsible.  Holdstoorth^t  Tnuts,  In  re, 
2  Eq.  Rep.  1090  ;  2  W.  R.  692. 

Where  a  petitioner  prays  that  the  dividends  of 
a  fund  in  court  may  be  paid  to  several  tenants 
for  life,  and  that  the  various  shaies  of  the  corpus 
may  be  carried  over  to  the  accounts  of  those 
entitled  in  remainder,  such  remaindermen,  if 
numerous,  need  not  be  served  or  appear.  HodgeSy 
In  re,  6  W.  R.  487. 

Repayment  to  Plaintiff.]— The  fact  that  a  bill 
has  been  dismissed  with  costs,  and  that  those 
costs  have  not  been  paid,  is  no  reason  why  a  fund, 
paid  into  court  by  the  plaintiff,  for  a  purpose 
since  satisfied  in  another  way,  should  not  oe  paid 
out  to  the  plaintiff  applying  for  it.  Floekton  v. 
Peahe,  10  L.  T.  369  ;  4  N.  R.  136 ;  12  W.  R.  789. 

Legatee.]— B.  died  intestate  in  1814,  seised  of 
two  houses  which  were  purchased  in  1829  by  the 
Charing  Cross  commissioners.  As  no  title  could 
be  made  to  the  houses,  the  purchase-money  for 
them  was  paid  into  the  court  of  exchequer,  and 
invested  in  consols.  In  1822  the  heir-at-law  of 
B.  died,  having  made  a  will,  under  which  the 
respondents  to  this  petition  claimed  the  fund. 
In  1829  the  widow  and  J.  B.,  his  then  heir-at- 
law,  presented  a  petition  stating  that  the  widow 
had,  with  the  consent  of  the  immediate  heir-at- 
law  of  B.,  been  in  possession  of  the  houses  from 
the  time  of  his  death  till  they  were  sold ;  and  an 
order  was  made  directing  the  dividends  on  the 
fund  to  be  paid  to  the  widow  for  life,  and  then 
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to  J.  B.  for  his  life.  The  widow  died  in  1 834,  and 
J.  B.  died  in  1863,  having  bequeathed  his  interest 
in  the  fund  in  court  to  the  party,  who  presented 
&  petition  for  transfer  of  it  to  him  absolutely. 
It  was  said  that  the  order  made  by  the  court  of 
exchequer  in  1829  was  obtained  by  fraud,  but 
that  was  not  proved  : — Held,  that  the  petitioner 
was  entitled  to  the  fund.  Breach,  Ex  parte^  10 
Jur.  (N.S.)  982 ;  10  L.  T.  396  ;  12  W.  ».  769. 

Xortgagee.] — ^A  tenant  for  life  having  mort- 
gaged his  life  interest  to  the  full  amount,  a  suit 
was  instituted,  and  a  receiver  appointed,  who 
paid  certain  moneys  to  which  the  tenant  for  life 
was  entitled  into  court,  and  the  tenant  for  life 
petitioned  for  payment  of  the  money  out  to  him, 
and  got  the  order,  nothing  being  said  about  the 
mortgage.  The  mortgagees  afterwards  petitioned 
for  payment  of  the  fund  out  of  court  to  them, 
and  the  order  was  made.  Plddoc  v.  Boultbee^ 
16  L.  T.  837. 

Perion  not  Party.] — ^An  order  for  payment  to 
a  person  not  before  the  court  is  not  strictly 
regular.    Laing  v.  Harle,  19  W.  R.  1054. 

Staying  Proceedings  pending  Appeal.] — See 
Appeal. 

On  Presumption  of  Death.] — See  Evidence. 

Xoney  paid  in  with  or  before  Defence  and  by 
Aooonnting  Parties.] — See  supra,  coL  248  et  seq. 

2.  Prooeeding'9  to  Obtain  Order. 

Petition  or  Snaunons.] — Money  had  been  paid 
into  court  by  executors  under  the  Tnistee  Relief 
Act  to  the  credit  of  an  account  entitled,  '*  In  the 
matter  of  the  trusts  of  the  sale  moneys  of  certain 
real  estate  formerly  belonging  to  K.,  deceased, 
and  subject  to  the  trusts  of  a  certain  royal 
warrant  dated  the  6th  Augfust.  1861."  The  fund 
had  originally  been  about  1,5()0/.  On  an  appli- 
cation by  summons  under  Ord.  LV.,  600Z.,  part 
of  the  fund,  was  ordered  to  be  paid  out,  but  as  to 
the  remainder  the  summons  stood  over  for  fur- 
ther evidence  as  to  the  death  of  an  annuitant. 
The  further  evidence  having  been  obtained,  the 
application  was  renewed,  the  summons  asking 
for  payment  out  of  the  balance  to  the  applicant : 
— Held,  that  the  case  was  not  within  Ord.  LV. 
at  all,  and  the  application  ought  to  be  made  by 
petition  and  not  by  summons.  EvanSy  In  re^  64 
L.  T.  627. 

A  sum  of  more  than  1,000Z.  had  been  paid  into 
court  in  1883,  under  the  Trustee  Relief  Act, 
representing  the  share  under  a  wiU  of  J.  R.,  who 
could  not  be  found.  The  administrator  of  J.  R. 
now  took  out  a  summons  for  payment  out  of  this 
sum  upon  evidence  that  J.  R.  had  attained 
twenty-one  and  died  intestate  : — Held,  that  the 
.court  would  not  make  the  order  without  a 
petition.  Mhodes*  Willy  In  re^  55  L.  J.,  Ch.  477  ; 
31  Ch.  D.  499  ;  64  L.  T.  294  ;  34  W.  R.  270, 501. 

The  generality  of  sub-s.  1  of  Ord.  liV.  r.  2,  of 
Rules  of  Court,  1883,  is  not  cut  down  by  sub-s.  5 
of  the  same  rule ;  and  consequently  an  applica- 
tion under  the  Trustee  Relief  Acts,  for  the  pay- 
ment out  of  court  of  a  fund,  even  though  it 
'exceeds  1,000/.,  where  the  title  of  the  applicant 
merely  depends  upon  proof  of  his  birth,  should 
•be  made  by  summons  and  not  by  petition. 
Broadwood's  lYusttj  In  re^  55  L.  J.,  Ch.  646  ;  55 
L.  T.  312. 


Where  the  title  to  a  fund  in  court  depends 
only  upon  proof  of  the  identity  of  the  birth, 
marriage  or  death  of  any  person,  the  mere  fact 
that  the  fund  exceeds  l,00OZ.  will  not  justify  the 
making  of  an  application  for  the  payment  or 
transfer  of  the  fund  out  of  court  by  petition 
instead  of  by  summons  in  chambers.  Rhodes^ 
In  re  (31  Ch.  D.  499),  commented  on.  Bates  v. 
Moore,  67  L.  J.,  Ch.  789  ;  38  Ch.  D.  381 ;  58 
L.  T.  513  ;  36  W.  R.  586. 

See  aUo  Lands  Clauses  Act. 


Tmstee   Belief  Act — Fnnd   exceeding 


£600.]— Where  the  title  to  a  fund  in  court 
depends  only  upon  proof  of  the  identity,  or  the 
birth,  marriage  or  death  of  any  person,  the  mere 
fact  that  the  fund  exceeds  600Z.does  not  prevent 
an  application,  under  the  Trustee  Relief  Act, 
for  the  payment  or  transfer  of  the  fund  out  of 
court  being  made  by  summons  in  chambers. 
CampbelVs  TnisU,  In  re,  31  L.  R.,  Ir.  434.  S^s 
Trust  and  Tbustee. 

Former  Practice— Petition,  Bill  or  Motion.] 
— Under  a  private  act  of  parliament,  money  to 
be  paid  to  certain  parties.  Upon  petition  to" the 
court,  Lord  Chancellor  refused  to  make  an  order 
to  pay  the  money  to  persons  deriving  title  from 
the  original  parties,  and  ordered  them  to  file  a 
bill.    King,  Ex  parte,  2  Bro.  C.  C.  158. 

Money  not  paid  out  of  court  on  motion.  Sfiip^ 
hrooke  (JLord')  v.  Hinchinbrook  (^Lord),  13  Ves. 
394. 

Where  a  gross  sum  is  required  to  be  paid  out 
of  hands  of  court,  it  is  to  be  done  by  petition ; 
but  where  interest  only  is  sought  a  motion  is 
sufficient.    Anon.,  4  Madd.  228. 

A  fund  carried  to  a  separate  account  paid  out 
on  motion  by  consent,  the  title  to  it  being  clear. 
Heathcote  v.  Edwards,  Jac.  504. 

Money  lodged  in  bank  to  the  credit  of  the 
cause,  may  be  ordered  to  be  paid  out  at  the 
hearing :  it  does  not  require  a  distinct  motion. 
Brophy  V.  Holmes,  2  Moll.  1. 

An  incumbrancer  on  a  fund  In  court  is,  in  a 
contested  case,  only  entitled,  upon  petition,  to  an 
order  restraining  the  transfer  of  the  fimd  and 
payment  of  the  dividends,  and  must  file  a  bill 
for  any  ulterior  relief.  Cook  v.  Collingridge, 
C.  P.  Coop.  255. 

An  application  to  take  money  out  of  court  must 
be  by  petition.  Ponsonhy,  In  re,  2  Con.  &  L.  30 ; 
3  Dr.  &  War.  27  ;  5  Ir.  Eq.  R.  268. 

The  proper  mode  of  obtaining  money  out  of 
court  is  by  petition  ;  but  the  rights  of  the  parties 
having  been  ascertained  by  arbitration,  and  no 
decree  having  been  made,  the  court  in  this  case 
ordered  payment  of  money  out  of  court  upon 
motion.     Oliver  v.  Burt,  1  Beav.  583. 

An  order  to  pay  a  sum  of  money  out  of  court 
should  be  obtained  by  petition,  and  not  on 
motion.    Oarratt  ▼.  Ntblock,  5  Beav.  143. 

In  cases  of  very  small  sums,  standing  to  a 
separate  account  in  court,  and  where  the  title  is 
simple,  the  court,  to  save  expense,  will  order 
payment  upon  petition  without  attendance  in 
court.    Petty  v.  Petty,  12  Beav.  170. 

The  court  will  not  make  an  order  for  payment 
of  money  out  of  court  except  upon  petition, 
however  small  the  sum  may  be.  Blind  School 
V.  Qoren,  21  L.  J.,  Ch.  144. 

A  party  having  paid  in  money  in  obedience  to 
a  decree  of  the  court  below,  and  the  decree  being 
varied  in  such  a  way  that  he  is  entitled  to  have 
that  money  paid  out,  the  same  can  be  directed 
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in  the  order  on  the  appeal  to  be  so  paid  oat 
without  any  petition  being  presented  for  that 
purpose.  Robingon  v.  Bobi/uon^  1  De  G.  M.  d:  G. 
247  ;  21  L.  J.,  Ch.  Ill  ;  16  Jur.  255. 

In  1814  W.  died  intestate  seised  of  a  freehold 
estate.  On  his  death  his  widow  entered  into 
possession,  and  continued  to  receive  the  rents 
until  1829.  W/s  heir-at-law  died  in  1829.  In 
1S29  the  property  was  taken  under  an  act  of 
parliament,  and  the  purchase-money  was  paid 
into  court.  Upon  a  petition  in  1829,  by  the 
widow  and  J.,  the  heir  of  the  heir-at-law  of  W., 
the  rents  were  ordered  to  be  paid  to  the  widow 
for  her  life,  and  then  to  J.  for  his  life.  The 
widow  died  in  1834,  and  J.  died  in  1863.  Upon 
a  petition  by  those  claiming  under  the  will  of  J. 
for  payment  of  the  money  out  of  court,  a  claim 
was  made  by  the  devisees  of  the  heir-at-law  of 
W.,  who  alleged  fraud  and  misrepresentation  by 
the  petitioners  in  1829  : — Held,  that  their  claim 
was  barred  by  lapse  of  time,  and  that  they  could 
not  set  up  the  case  of  fraud  upon  the  petition  ; 
but  leave  was  given  them  to  file  a  bill,  the  order 
upon  the  petition  not  to  be  drawn  up  for  ten 
days.  Breach,  Ex  parte,  10  Jur.  (N.S.)  982  ; 
10  L.  T.  396  ;  12  W.  R.  769. 

An  application  for  a  transfer  of  consols,  pur- 
chased by  means  of  a  legacy  paid  into  court, 
under  the  stat.  36  Geo.  3,  c.  62,  need  not  be  by 
petition,  but  may  be  made  by  motion.  Bennett, 
Ex  parte,  19  L.  J.,  Ch.  375 ;  15  Jur.  213. 

When  a  fund  the  title  to  which  is  litigated  in 
the  cause  has  been  brought  into  court,  it  is 
contrary  to  the  practice  of  the  court  to  deter- 
mine the  question  of  title  upon  Interlocutory 
application,  so  far  as  to  direct  that  the  interest 
of  the  fund  shall  be  paid  to  one  of  the  parties 
claiming  it  until  further  order.  Nedby  v.  Nedby, 
4  Myl.  &  C.  367  ;  3  Jur.  18.  Reversing  8  L.  J., 
Ch.  23. 

Where  the  master  reported  several  persons 
entitled  to  the  fund  in  court,  Ld.  Ch.  Manners 
thought  the  proper  practice  was  to  set  the  cause 
down  upon  the  report,  and  at  the  hearing  order 
each  person's  share  out,  not  to  apply  by  a  distinct 
motion  for  each  person  entitled.  M'Mahon  v. 
WiUon,  2  Moll.  343. 

When  there  is  a  fund  in  court,  and  claims 
upon  it  reported,  the  common  order  to  allocate 
it  (to  save  expense  to  the  estate)  is  to  be 
obtained  only  on  plaintifiTs  motion,  unless 
de&ult  in  him,  not  by  the  motion  of  a  reported 
•creditor.    Anon.,  2  Moll.  335. 

A  sum  of  stock,  claimed  as  a  legacy  by  A., 
was  ordered  by  the  decree  to  be  carried  over  to 
the  account  of  A,  "  subject  to  the  further  order 
of  the  court,**  with  a  direction  that  it  should  not 
be  sold  or  transferred  without  notice  to  B. : — 
Held,  that  the  court  might  upon  petition,  and 
without  rehearing  the  former  decree,  order  the 
money  to  be  paid  to  B.,  if  his  title  appeared  to 
be  the  better  of  the  two.  Barksdale  v.  Abbott^ 
3  Boas.  186. 


At  Chambert.] — ^Application for  payment 


out  of  court  to  legatees  of  legacies  paid  in  under 
the  Legacy  Duty  Act,  36  Geo.  3,  c.  62,  to  be 
made  to  the  judge  in  chambers.  Batard,  In  re, 
9  Hare  (App.)  ^i. 

The  order  of  the  12th  November,  1856,  pro- 
Tidee  that  application  for  payment  of  dividends 
or  interests  of  any  stock  or  funds  standing  to 
the  separate  account  of  any  person  may  be  made 
at  chambers,  but  it  does  not  provide  for  the 
payment  of  principal  sums  at  chambers ;  and 


the  public  notice  posted  up  in  chambers  states 
only  that  no  order  can  be  made  in  chambers  for 
the  payment  of  any  principal  sum  of  money  or 
stock  above  300/.  On  asking  for  leave  to  take 
out  a  summons  at  chambers  to  obtain  payment 
of  arrears  of  interest  above  300/.,  the  court  held 
that  the  application  for  payment  could  only  be 
made  by  petition.  Joad  v.  Ripley^  3  Jur.  (N.8.) 
432  ;  5  W.  R.  651. 

The  court  having  ordered  certain  small  lease- 
holds to  be  sold,  and  the  proceeds  distributed, 
together  with  a  fund  in  court,  among  numerous 
parties,  upon  the  certificate  of  the  chief  clerk, 
in  order  to  save  expense,  directed  the  purchasers 
to  be  served  with  a  summons  to  shew  cause  ai 
chambers  why  the  proceeds  should  not  be  distri- 
buted pursuant  to  the  order,  and  no  cause  having 
been  shewn  the  proceeds  were  distributed  by 
the  chief  clerk.  Thorp  v.  Otvenj  2  Sm.  &  G. 
(App.)  i. 

Where  a  petition  is  presented  for  payment  of 
money  out  of  court  merely,  and  similar  successive 
applications  will  have  to  be  made,  leave  will  be 
granted  to  make  such  future  applications  to  the 
judge  in  chambers.  Winkworth  v.  Winhworth, 
32  L.  J.,  Ch.  40  ;  9  Jur.  (N.8.)  61  ;  7  L.  T.  303  ; 
11  W.  R.  15. 

Petition — Form  of.] — On  a  petition  by  some 
persons  entitled  to  shares  in  a  fund  which  has 
been  paid  into  court,  the  petition  ought  to  ask 
that  the  other  shares  should  be  carried  to  the 
separate  accounts  of  the  other  parties  entitled* 
Hawke's  Trmt,  In  re,  2  Kq.  Rep.  8  ;  18  Jur.  33. 

When  four  persons  were  absolutely  entitled  to 
a  fund  carried  over  to  a  separate  account  in  an 
administration  suit,  and  one  of  such  persons 
was  also  entitled  to  a  fund  standing  to  his 
separate  account  in  another  suit,  an  order  for 
payment  out  of  both  funds  was  made  upon  one 
petition  instituted  in  both  suits.  Greenwood  v. 
GreeniDood,  25  W.  R.  316. 


Seryice    of.]  —  Service   on   the   official 


solicitor  in  cases  coming  within  the  list  and 
r^ulations  issued  by  the  chancery  pay  office  on 
the  1st  February,  1877,  may  be  dispensed  with 
when  the  petitioner's  title  is  clear.  StanJiope, 
In  re,  25  W.  R.  601. 

A  petition  presented  after  the  death  of  a 
lunatic,  by  his  executors,  for  payment  of  the 
balance  paid  into  court,  must  be  served  on  the 
committee,  although  he  has  passed  his  accounts, 
and  his  security  has  been  discharged.  Wylde, 
In  re,  5  De  G.  M.  &  G.  25  ;  23  L.  J.,  Ch.  464  ; 
18  Jur.  115. 

On  a  petition  presented  by  a  wife,  who  had 
been  deserted  by  her  husband,  to  draw  out  of 
court  certain  sums  of  money  to  which  she  became 
entitled  : — Held,  that  notice  of  the  petition  must 
be  served  upon  the  husband,  notwithstanding 
that  a  protection  order  had  been  obtained  pro- 
tecting from  the  husband  the  property  of  the 
feme  covert.  Dundas's  Trugti^In  re,  SutcUffe, 
E^  parte,  22  W.B,.  676. 

Affidavit — Ho  Incnmbranoei.] — It  is  not  the 
course  of  proceedings  in  the  master's  office  in 
England,  in  cases  where  tenant  in  tail  of  lands 
to  be  purchased  with  money  applies  to  have  the 
money  paid  out  to  him,  to  direct  the  master  to 
advertise  for  outstanding  creditors.  The  masters 
merely  receive  affidavits  that  the  fund  is  not 
encumbered.  St.  Antonio  y.  Adderley,  Beat. 
187. 
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Applications  by  persons  claim in|;  to  be  abso- 
lutely entitled  for  payment  out  of  money  in 
court  representing  real  estate,  should  be  sup- 
ported by  an  affidavit  of  no  incumbmnces,  and 
primft  facie,  the  applicant  is  the  proper  person  to 
make  the  affidavit.  Williams  v.  Ware,  57  L.  J., 
Ch.  497  ;  58  L.  T.  876. 

As  a  general  rule  the  court  requires,  in  all 
petitions  under  acts  of  parliament  for  local 
improvements,  &c.,  for  payment  of  money  out 
of  court,  that  the  parties  applying  shall,  by  I 
affidavit,  shortly  verify  their  title,  and  state ' 
that,  to  their  knowledge  and  belief,  no  other 
person  has  any  title  to,  or  claims  any  interest  in, 
the  estate.    Shearg^  Ex  parte,  2  Y.  &  J.  493. 

Where  funds  are  reported  due  to  married 
women,  and  their  husbands,  to  which  the  women 
are  entitled,  partly  as  personal  representatives, 
and  partly  in  their  own  rights,  and  the  court  has 
not  the  power  of  directing  an  account  to  ascer- 
tain how  much  is  due  in  each  right ;  it  will 
receive  affidavits  to  ascertain  how  much  is 
due  to  her  in  her  own  right,  and  how  much  is 
required  to  pay  debts,  &c.,  in  course  of  adminis- 
tration.    Wchher  V.  Jane^,  7  Ir.  Eq.  R.  639. 

The  court  has  settled  a  form  of  affidavit  on 
the  model  of  a  carefully-prepared  answer  to  a 
searching  interrogatory  to  books  and  papers, 
and  which  affidavit,  though  not  obligatory,  will 
be  considered  satisfactory.  Bochdale  Canal  Co. 
V.  King^  9  Hare  (App.)  vii. 

A  petition  was  presented  by  the  tnistees  of  a 
charity,  praying  for  the  investment  of  a  fund  in 
court,  and  payment  of  the  dividends  to  them  : — 
Meld,  that  the  affidavit  in  support  of  such  a 
petition  need  not  contain  a  statement  of  their 
exclusive  title  to  the  fund.  Merchant  Taylors^ 
(Jfiarity,  In  re,  23  L.  T.  486, 

The  petitioner  was  tenant  for  life  of  certain 
lands  which  had  been  taken  by  the  company 
under  their  act.  The  company  having  paid  the 
purchase-money  into  court,  and  it  having  been 
duly  invested,  the  petitioner  applied  to  have  the 
dividends  paid  to  her  during  her  life.  The 
application  was  supported  by  the  affidavit  of  her 
solicitor,  stating  her  title  to  the  dividends.  The 
registrar  objected  that  this  was  not  the  proper 
evidence ;  that  the  application  ought  to  be 
supported  by  the  affidavit  of  the  applicant 
herself,  stating  her  belief  in  her  title,  and  that 
no  one  else  was  interested : — Held,  that  the 
affidavit  by  the  petitioner  in  the  foipn  mentioned 
by  the  registrar,  verifying  the  petitioner's  title, 
and  negativing  any  claim  by  any  other  person, 
is  only  required  when  payment  out  of  court  of 
the  principal  money  is  sought,  and  not  where 
the  application  is  for  payment  of  the  dividends 
only  ;  the  order  was  made  accordingly.  Braye, 
Ex  parte y  9  Hare  (App.)  vii. ;  16  Jur.  1129. 

Where  decree  for  administration  of  testator's 
estate  not  prosecuted  for  sixteen  years,  court 
ordered  payment  of  residue  out  of  court  to  resi- 
duary legatees,  upon  the  oath  of  the  executors 
that  testator's  debts  had  been  all  paid,  and  that 
thei*e  were  no  outstanding  claims.  Harriwn  v. 
Lane,  2  Sm.  &  G.  249  ;  2  W.  R.  310. 

The  court  will  order  a  fund  in  court  to  be  paid 
to  several  petitioners  on  an  affidavit  of  one  of 
them  sufficiently  verifying  the  title  of  all  the 
petitioners  to  such  fund.  Jersey  v.  Jersey,  14 
L.  T.  13. 

Sworn   before   Petition.] — Affidavits  in 

support  of  a  petition  for  payment  of  money  out 
of  court,  sworn  before  the  petition  is  presented, 


but  after  the  payment  into  court,  will  be 
admitted  as  evidence.  Varley^  In  re,  14  W.  R. 
98. 


Probate  Copy.]— The  dividends  of  a  small 


sum  of  stock  arising  from  the  purchase-money  of 
real  estate  taken  by  a  railway  company,  were 
ortlered  to  be  paid  to  a  party  claiming  under  a 
will,  upon  production  of  the  probate  copy,  with 
an  affidavit  that  it  had  been  examined  and  was 
correct.  Lowndeti't  Tnutf  In  re,  20  L.  J.,  Ch. 
422. 


Xonej  in  Bank.V-Where  money  is,  by 


order  of  court,  paid  into  the  accountant-generars 
hands,  to  be  placed  in  the  bank  till  it  can  be 
laid  out  according  to  the  directions  of  a  decree, 
if  you  move  for  an  application  of  this  money, 
you  must  have  a  certificate,  not  only  that  the 
money  was  paid  in,  but  that  it  is  actually  in  the 
bank  at  the  time  of  the  motion  made.  Anon., 
1  Atk.  519. 

Apportioned  Amonnts.] — In  a  creditor  s 

suit  for  the  administration  oi  the  estate  of  a 
testator,  it  appeared  from  the  master's  report 
that  there  were  forty-eight  creditors,  that  many 
of  the  debts  were  for  small  amounts,  and  that 
the  fund  distributable  among  them  was  small, 
and  insufficient  to  pay  the  debts  in  full.  Upon 
the  cause  coming  on  on  further  directions,  the 
court,  on  the  request  of  the  counsel  for  the 
defendants  (the  executors),  made  an  order  for 
the  ratable  apportionment  of  the  fund  among 
the  creditors,  on  the  amounts  apportioned  being 
verified  by  the  joint  affidavits  of  the  plaintiff 
and  one  of  the  defendants,  the  executors  ;  and 
that  the  sum  apportioned  under  10^.  should  be 
paid  to  the  plaintiff's  solicitor,  on  his  under- 
taking to  pay  the  same  to  the  creditors  respec- 
tively. Form  of  such  order.  Bear  v.  Smith,  5 
De  G.  &  Sm.  92  ;  21  L.  J.,  Ch.  176 ;  16  Jur. 
708. 

By  whom  made.] — The  affidavit  in  sup- 
port of  a  petitioner  for  payment  of  money  which 
has  been  paid  intp  court  under  the  Lands  Clauses 
Act  must  be  made  by  the  petitioner,  L.  ^  N,  W. 
By.  V.  Bray  ^Lady),  1  W.  R.  60. 

When  a  tenant  for  life  was  too  infirm  to  make 
an  affidavit  of  title  on  a  petition  for  payment  to 
him  of  the  dividends  of  purchase-money  paid 
into  court  by  a  railway  company,  an  affidavit 
made  by  his  solicitor  was  held  sufficient. 
HaUey's  Ettate,  In  re,  22  L.  T.  11. 

Execution  of  Deed.] — On  an  unopposed 

petition  for  payment  out  of  court  of  purchase- 
money  paid  in  by  a  railway  company,  proof  of 
the  handwriting  of  the  attesting  witnesses  to  a 
deed  affecting  the  petitioner's  title  is  sufficient 
evidence  of  the  execution  of  the  deed.  Mair*g 
Estate,  In  re,  42  L.  J.,  Ch.  882  ;  28  L.  T.  760  ; 
21  W.  R.  749. 

Where  a  married  woman,  entitled  to  a  fund  in 
court,  was  resident  abroad,  the  court  accepted  as 
evidence  of  no  settlement,  the  affidavit  of  a  soli- 
citor, stating  that  he  had  been  distinctly  informed 
by  her  and  her  husband  that  there  was  no  settle- 
ment, and  also  facts  which  rendered  the  existence 
of  any  settlement  improbable.  Woodward  y, 
PraU,  42  L.  J.,  Ch.  891 ;  L.  R.  16  Eq.  127. 

Delay  in  Applieation.] — Sixteen  years  after  a 
decree  for  the  administration  of  the  testator's 
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estate,  under  which  the  amount  in  tha  hands  of 
the  executory  had  been  paid  into  court  and  the 
decree  not  further  prosecuted,  the  resitliiary 
legatees,  being  infants,  on  attaining  twenty-one, 
petitioned  to  have  the  fund  paid  out  to  them 
according  to  the  trusts  of  the  will ;  and  upon 
the  affidavit  of  the  executors  that  there  were  no 
outstanding  demands  upon  the  estate,  the  court 
ordered  the  amount  to  be  paid  to  the  petit ionera. 
Harrlwn  v.  Lane,  2  Sm.  &  G.  249  ;  2  W.  R.  310. 

IMiere  a  fund  in  court  has  not  been  dealt  with 
for  a  number  of  years,  the  court  will  not  order 
payment  of  it  out  in  the  absence  of  the  parties 
beneficially  interested.  JikiivareU  v.  Harvey^  32 
L.  J.,  Ch.  482  ;  9  Jur.  (N.S.)  463  ;  7  L.  T.  662  ; 
11  W.  R,  330. 

When  a  fund  has  been  a  long  time  in  court, 
tke  court  will  not  pay  out  the  fund  except  an 
equitable  title  be  deduced,  as  well  as  the  simple 
title  of  a  legal  personal  representative,  and  this 
rule  will  not  be  relaxe<l.  JSfinMon  v.  Snn^tm,  39 
L.  J.,  Ch.  682  ;  22  L.  T.  457  ;  18  W.  R.  530. 

An  administrator  petitioned  for  transfer  and 
{layment  to  him  of  funds  in  court  which  belonged 
absolutely  to  the  intestate,  who  died  many  years 
ago,  and  which  had  remained  standing:  to  his 
separate  account  and  had  not  been  dealt  with 
for  thirty-six  years.  The  Master  of  the  Rolls 
declined  to  order  payment  to  the  petitioner,  and 
directed  an  inquiry  as  to  the  next  of  kin.  On 
appeal,  the  court  directed  notice  to  be  given  to 
the  next  of  kin,  and  this  having  been  done, 
ordered  transfer  and  payment  to  the  petitioner. 
Peacock  V.  Saggers,  4  De  G.  F.  &  J.  406. 

Undertaking  to  apply  Fund.] — A  fund  paid 
into  court  ordered  to  be  restored  to  a  ti-ustee,  he 
undertaking  to  remit  it  to  legatees  residing  in 
America.  Ihhcrson  v.  Warth^  1  Jur.  (N.S.)  440  ; 
3  W.  B.  230. 

An  infant  plaintiff  was  placed  at  school  by 
M.,  a  defendant  in  a  suit,  and  bills  in  respect  of 
the  infant's  schooling  were  incurred.  The 
master,  by  his  report,  found  that  a  sum  was  due 
to  M.  in  respect  of  the  maintenance  of  the 
infant,  and  taking  into  account  the  sums  due 
for  the  schooling.  The  sum  so  found  to  be  due 
to  M.  was  ordered  to  be  paid  to  him,  he  under- 
taking to  pay  the  school  bills.  M.  subsequently, 
and  without  having  paid  the  school  bills,  assigned 
the  amount  due  to  him  to  P.,  who  obtained  a  stop- 
order  on  the  fund  and  afterwards  obtained  an 
order  for  payment  to  him  of  the  fund.  The 
school  bills  remaining  unpaid,  and  the  school- 
master having  presented  a  petition  for  payment 
of  his  claim  out  of  the  fund  found  to  be  due  to 
M. : — ^Held;  that  although  the  schoolmaster  had 
no  lien  on  the  fund,  yet,  M.  having  undertaken  to 
pay  the  amount  due  to  him,  the  court  would  see 
that  the  undertaking  was  performed  ;  and  pay- 
ment to  the  schoolmaster  ordered  of  the  amount 
due,  his  costs  of  the  petition  to  be  paid  by  P. 
Siederfield  v.  TluLcker,  18  Beav.  588. 

Before  the  court  will  order  payment  of  small 
sums  to  a  solicitor  on  his  undertaking  to  apply 
them,  the  court  will  require  the  written  consent 
of  the  parties  themselves.  But  in  case  where 
eleven  out  of  twelve  had  signed  such  written 
oonsent,  and  the  twelfth  was  in  America,  the 
court  dispensed  with  his  written  consent  on  the 
6olicitor*B  undertaking  properly  to  apply  the 
money.  Staines  v.  Giffard,  20  Beav.  484.  And 
see  AmutroTig  v.  Stockham,  11  Jur.  97. 

Where,  in  an  administration  suit,  some  legatees 
are  dead,  the  fund  is  insufficient,  and  an  order 
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has  been  made  for  distribution,  the  court  will 
order  payment  of  all  legacies  not  originally 
exceeding  50/.  to  the  trustees,  they  undertaking 
to  pay  such  sums  to  the  parties  entitled. 
Thomas  v.  Jtmes,  6  Jur.  (N.8.)  391 ;  8  W.  R.  328. 
Prospective  order  for  payment  of  money  on 
reinvestment  in  land,  on  certificate  of  the  chief 
clerk  ,that  the  title  had  been  approved  of  and 
conveyance  executed,  and  payment  of  small 
balance  on  the  undertaking  of  the  solicitors  to 
lay  it  out  on  lasting  improvements.  Sichins's 
Estate,  In  re,  1  W.  R.  605. 

Order— Form  of.]— The  28th  Order  of  Lord 
Brougham,  directing  that  orders  for  payment  of 
money  out  of  court  shall  specify  the  amount: 
— Held,  to  apply  only  to  cases  where  that  can  be 
ascertained  at  the  time  of  the  order  being  made. 
Piggott  V.  Oarraway,  9  Sim.  260 ;  7  L.  J.,  Ch. 
243';  2  Jur.  806. 

Proper  form  of  the  order  for  payment  of 
money  out  of  court,  which  stands  in  the  account 
of  a  person  who  has  been  convicted  of  felony. 
Tomkhis  V.  Lane,  2  W.  R.  340. 


When  Lost.] — An  original  order  directing 


the  payment  of  the  dividends  of  a  sum  of  consols 
to  the  tenant  for  life  was  lost.  The  dividends 
had  never  been  paid,  but  were  represented  by  a 
sum  of  cash.  The  court  directed  that  the  record 
office  should  issue  a  new  office  copy  of  the  lost 
onicr  upon  the  production  of  a  short  affidavit  of 
the  loss.  ScoU  v.  Ileisch,  33  L.  T.  498 ;  24  W.  lU 
108. 


Delay  in  Complying  with.] — ^Where  an 


order,  directing  money  to  be  paid  out  of  court, 
is  appealed  from,  the  accountant-general  is 
justified  in  delaying  to  comply  with  the  order 
till  there  has  been  time  for  the  appellant  to 
make  a  special  application  for  a  stay  of  pro- 
ceedings in  the  court  below.  Ferguson  v.  Tad' 
man,  I  Russ.  &  M.  331. 

Upon  an  order  being  made  for  a  transfer  to  a 
party  of  funds  in  court,  the  practice  in  the 
accountant-generars  office  is,  not  to  make  the 
transfer  until  after  the  lapse  of  a  day  or  two,  or 
other  short  period,  sufficient  to  give  any  party, 
conceiving  himself  entitled,  an  opportunity  of 
applying  to  the  court  for  a  stop-order  upon  the 
funds.     Collett  y.  Maule,  13  Jur.  672. 

Use  of.] — In  a  creditors*  suit,  instituted 


by  simple  contract  creditors,  in  which  the  assets, 
after  the  payment  of  the  costs,  being  insufficient 
for  the  discharge  of  the  specialty  debts,  are 
apportioned  among  the  specialty  creditors  ;  these 
specialty  creditors  are  entitled,  without  con- 
tributing to  the  extra  costs  of  the  plaintifb,  to 
the  use  of  the  order  for  the  payment  of  the 
money,  and  of  the  report  founded  upon  it,  sc  as 
to  enable  them  to  get  the  fund  out  of  court. 
Lechmere  v.  Brazier,  1  Russ.  72  ;  4  L.  J.  (o.s.) 
Ch.  95. 

Infant  Coming  of  Age.] — On  a  decree  for 


payment  of  debts,  if  it  appear  on  the  pleadings 
that  the  creditor  is  an  infant,  the  accountant- 
general  will  not  pay  such  creditor,  though  he 
has  come  of  age,  on  a  certificate  of  the  baptism, 
but  an  order  for  the  payment  is  necessary. 
Awm.,  2  Madd.  Ch.  682. 

After  BUI  DLimiued.] — Order  after  the 


bill  dismissed  for   payment  of   money  out  of 
court.     Wright  v.  Mitchell,  18  Ves.  293. 
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Award — ^Bule  of  Court.] — The  court  will 

not  order  the  payment  of  a  fund  in  court,  to 
which  petitioners  are  declared  to  be  entitled  by 
an  award  made  under  an  order  of  reference, 
until  the  award  has  been  made  a  rule  of  court. 
Salmon  v.  Osborne,  3  MyL  &  K.  429 ;  3  L.  J., 
'  Ch.  237. 


Small    Smns—Diiabilitj.] — ^Where   the 


sums  found  to  be  due  to  the  wives  of  several 
plaintiffs  were  very  small,  the  court,  upon  con- 
sent of  all  parties,  permitted  the  order  for 
payment  to  the  husbands  to  be  inserted  in  the 
decree,  without  requiring  a  petition  and  affidavit 
negativing  any  settlement  up  to  the  date  of  the 
decree.    Hedges  v.  Clarke,  1  De  G.  &  Sm.  354. 

Where  a  married  woman  had  been  for  many 
years  deserted  by  her  husband,  and  no  settle- 
ment had  been  made  upon  her  marriage,  the 
court  made  an  order  for  payment  to  her  by  way 
of  provisional  advance  of  a  small  portion  of  the 
share  of  a  capital  fund  in  court,  to  which  she 
had  been  declared  entitled.  Barker  v.  Vogan, 
17  L.  B.,  Ir.  447. 

Small  sums  of  money  representing  shares  of 
infants  in  a  fund  in  court  may  be  directed  to  be 
paid  out  by  the  paymaster-general  into  the 
post-office  savings  bank  to  accounts  in  the 
names  of  the  infants.  Elliott  v.  Elliott,  54  L.  J., 
Ch.  1142. 

Prospective  Orden.l — ^A  continuing  order  for 
payment  out  of  court  £rom  time  to  time  refused, 
no  report  having  been  obtained  ascertaining  the 
amount  due.  Alexander  v.  Abemethy,  7  Ir.  Eq.  R. 
308. 

Order  made  that  certain  sums  which  had  been 
ordered  to  be  paid  into  court,  but  had  not  been 
I)aid  in,  might,  after  they  were  paid  in,  be  paid 
out  to  the  party  entitled  to  them.  Milne  v. 
Oilbart,  20  L.  J.,  Ch.  213  ;  15  Jur.  978. 

Prospective  order  for  the  sale,  from  time  to 
time,  of  so  much  of  the  capital  of  a  fund  as 
would  be  sufficient,  with  the  income,  to  pay  an 
annuity  which  the  income  alone  was  insufficient 
to  pay.  Lambie  v.  Lambie,  9  Hare  (App.) 
Ixxxiv. 

Prospective  order  for  payment  by  the  accoun- 
tant-general to  the  tenant  for  life  of  the  income 
of  funds  hereafter  to  be  paid  into  court  to  the 
same  account.    Chamberlain,  In  re,  22  Beav.  286. 

Prospective  order  for  payment  of  money  on  an 
investment  in  land,  on  certificate  of  the  chief 
clerk  that  the  title  had  been  approved  of  and 
conveyance  executed,  and  payment  of  small 
balance  on  the  undertaking  of  the  solicitor  to 
lay  it  out  on  lasting  improvements.  Hichhu's 
Estate,  In  re,  1  W.  R.  505. 

The  dividends  of  a  sum  of  stock  were  ordered, 
upon  petition,  to  be  paid  to  A.  for  her  life,  and 
after  her  decease  to  B.  for  her  life ;  but  an  order 
for  the  transfer  of  the  fund,  after  the  death  of 
the  survivor  of  them,  was  refused.  Lowndesi's 
TriMt,  In  re,  20  L.  J.,  Ch.  422. 

A  fund  was  in  court,  and  on  the  petition  of 
two  persons,  man  and  wife,  who  had  successive 
life  estates,  an  order  was  made  for  the  payment 
of  the  dividends  to  the  wife  for  her  life,  and 
after  her  death  to  the  husband  for  his  life. 
Sow's  Trust,  In  re,  20  L.  J.,  Ch,  422,  n.;  16 
Jut.  266. 

Petition  by  an  infant  entitled  to  a  moiety  of  a 
fund  in  court  asking  the  costs  out  of  the  funds 
to  save  expense  that  a  prospective  order  might 
be  made  as  to  the  other  moiety : — Held,  that  the 


costs  must  come  out  of  the  petitioner's  share, 
and  that  no  prospective  order  could  be  made. 
Rivers  v.  Oades,  1  W.  R.  75. 

Some  portion  of  a  trust  fund,  payable  by 
instalments,  was  paid  by  the  trustee  into  court, 
under  the  trustee  reb'ef  act.  Upon  a  petition 
seeking  payment  of  the  fund  so  paid  in,  the 
trustee  was  ordered  to  pay  the  future  instal- 
ments from  time  to  time,  as  he  should  receive 
them,  to  the  cestui  que  trust,  whose  title  was 
clear.  Wright's  Setttement,  In  re,  1  Sm.  ^  G. 
(App.)  V. 

Where  there  is  no  fund  in  court,  no  order  can 
be  made  prospectively  to  deal  with  purchase- 
moneys  for  estates  contracted  to  be  sold  but  not 
paid  for.  Boioes,  la  re,  10  L.  T.  90 ;  12  W.  R. 
569. 

When  a  fund,  which  has  been  paid  into  court, 
is  settled  on  two  successive  tenants  for  life,  an 
order  may  be  made  for  payment  of  the  dividends 
to  the  first  tenant  for  life,  and  on  proof  of  his 
death,  to  the  second,  without  any  further  peti- 
tion.   Brent,  In  re,  8  W.  R.  270. 

Where  a  trustee  of  a  residue  had  transferred 
consols  into  his  own  name,  and  had  permitted 
his  cestui  que  trust  to  receive  the  dividends  for 
a  scries  of  years  under  a  power  of  attorney,  and 
had  died  w^ithout  further  earmarking  the  fund, 
and  his  next  of  kin  refused  to  meddle  in  the 
matter : — Held,  that  there  was  sufficient  evidence 
to  entitle  the  cestui  que  trust  to  have  the  money 
paid  into  court,  and  to  have  an  order  that  she 
should  be  paid  the  dividends  till  further  order. 
Tlwrnton,  In  re,  9  W.  R.  475. 

By  an  order  made  in  1827,  part  of  the  divi- 
dends of  a  fund  in  court  was  ordered  to  be  paid 
to  A.  during  the  life  of  B.  A.  died  in  1873,  in 
the  lifetime  of  B. : — Held,  that,  under  the 
Chancery  Funds  Rules,  1872,  r.  22,  the  executor 
of  A.,  though  not  named  in  the  order,  was 
entitled  to  have  the  future  dividends  paid  to 
him,  without  any  fresh  order  being  made.  Chap- 
man V.  Cliapman,  43  L.  J.,  Ch.  600 ;  L.  R.  17 
Eq.  350. 

In  Case  of  Infknts.] — Upon  a  petition  for 

the  payment  out  of  court  of  a  sum  of  money, 
part  of  a  fund  standing  to  the  credit  of  the 
caase,  which  was  divisible  among  children  upon 
their  respectively  attaining  twenty-one,  liberty 
was  given  to  apply  in  chambers  for  the  payment 
of  the  remaining  shares  as  they  respectivdy 
became  pavable.  Winlaoorth  v.  WinkiDortK,  1 
N.  R.  6 ;  32  L.  J.,  Ch.  40 ;  9  Jur.  (N.s.)  61 ;  7 
L.  T.  303  ;  11  W.  R.  15. 

Upon  an  application  to  have  the  share  of  an 
infant  in  certain  funds  in  court  paid  to  her 
solicitor  on  his  undertaking  to  pay  the  same  to 
the  infant  on  her  attaining  twenty-one  (which 
would  happen  in  about  one  month),  the  court 
declined  to  make  the  order,  but  ordereti  her 
share  to  be  carried  to  her  separate  account,  with 
liberty  to  apply  in  chambers  on  the  certificate 
of  the  chief  clerk  that  she  had  attained  twentj- 
one.    Sothern,  In  re,  12  W.  R.  45. 

When  a  person,  entitled  to  a  vested  interest  in 
trust  funds  in  court,  to  be  paid  at  twenty-one, 
would  attain  that  age  in  the  long  vacation,  a 
prospective  order  was  made  for  the  payment  out 
of  the  fund  to  her  at  such  date.  PerrCs  Trusts, 
In  re,  42  L.  J.,  Ch.  880  ;  21  W.  R.  865. 

Order  made  pending  Abatement.]— The  court 
will  order  money  out  of  court  to  person  entitled 
to  it  by  decree,  notwithstanding  death  of  some 
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of  the   parties,    Firtah  ▼.  Winchehea  (Lord)^ 

1  Eq.  Abr.  2. 

Though  a  cause  be  abated,  money  may  be 
onlercd  to  be  paid  out  of  court,  without  reviving 
the  cause,  upon  the  consent  of  all  the  parties 
actoally   interested.     Beard   v.  Powis  (^Earl), 

2  Ves.  399. 

After  the  dismission  of  a  bill,  the  court  is  of 
nfcessity,  in  certain  cases,  justified  to  make 
onlers  touching  money,  and  such  an  order  has, 
it  appears,  also  been  made  after  abatement. 
Bhck  V.  Creighton,  2  Moll.  557. 

Order  for  transfer  and  payment  out  of  court, 
though  cause  abated ;  the  right  being  clear. 
JUmndeU  v.  Currer,  6  Ves.  250. 

Where  the  right  is  clear  by  reports  and  orders 
in  the  cause,  and  the  application  is  to  get  money 
fr  title  (leetls  out  of  court,  upon  the  right  clearly 
established  by  suits,  reports  and  orders,  an  abate- 
ment of  the  suit  will  not  prevent  the  court  from 
complying  with  the  application.  HouglUon  v. 
6odic7i4ill,  2  Coop.  C.  C.  89. 

If  the  party  making  the  application  does  not 
claim  under  some  report  or  order  upon  a  clear 
right  already  established,  but  desires  the  declara- 
tion of  the  court  upon  a  point  that  has  not  yet 
been  raised  and  determined,  the  court  has  no 
power  to  comply  with  the  application  without 
the  consent  of  ail  parties  interested.    lb. 

Erroneous  Order  —  Liability  of  Solicitor.] — 

Where  money  was  paid  out  of  court  upon  a 
forged  affidavit,  the  solicitor  to  the  proceedings 
taking  no  steps  in  the  matter  himself,  bat 
allowing  the  matter  to  be  attended  to  by  a 
managing  clerk  of  another  firm,  the  solicitor 
was  held  liable  to  replace  the  money  and  pay  all 
necessary  costs  incurred.  Slater  v.  Slater,  58 
L.  T.  149. 

A  legacy  of  6001.  bequeathed  to  M.,  an  infant, 
and  a  legacy  of  7,000^  settled  upon  trust  for  L. 
and  her  children,  were  paid  into  court  by  the 
trustees,  on  separate  occasions,  but  to  one  and 
the  same  account.  A  petition  was  afterwards 
presented  on  behalf  of  L.  for  the  purpose  of 
getting  her  legacy  transferred  to  a  Re{)arate 
account  and  of  obtaining  payment  of  the  divi- 
dends to  her.  The  petition  did  not  state  that  the 
fund  in  court  represented  the  two  legacies,  and 
in  consequence  of  this  omission,  and  of  the 
amount  of  the  fund  proposed  to  be  dealt  with 
being  stated  in  blank,  an  order  wa«  erroneously 
made  upon  the  petition,  under  which  the  whole 
fund  was  transferred  to  the  account  of  L.'s 
legacy  and  the  dividends  paid  to  her  during  her 
life.  The  solicitor  who  acted  for  the  trustees  on 
the  occasion  of  the  payment  into  court  also  acted 
for  the  petitioners,  and  had  the  carriatre  of  the 
whole  proceedings.  After  L.'s  death  M.  attained 
twenty-one,  and  presented  a  petition  for  pay- 
ment out  of  court  of  her  legacy,  with  the 
accumulated  dividends  thereon  : — Held,  that  the 
estate  of  L.  was  primarily  liable  for  the  amount 
of  the  dividends  erroneously  paid  to  her ;  but 
that,  failing  her  estate,  the  solicitor  was  per- 
sonally liable  to  make  good  to  M.  any  deficiency 
there  might  be,  and  to  pay  all  the  costs  occa- 
8ione<l  by  the  mistake  as  between  solicitor  and 
client.  Danffarft  Trnxts,  In  re.  58  L.  J..  Ch.  315  ; 
41  Ch.  D.  178  ;  fiO  L.  T.  491  ;  37  W.  R.'651. 

Extending    Time    for   Appealing.] — A 

legacy  of  500/.,  given  to  an  infant,  was  paid  into 
court  under  the  trustee  relief  act,  but  not  to 
the  senaratc  account  of  the  infant.    Afterwards 


a  sum  of  consols,  which  under  the  same  will  was 
given  in  trust  for  a  person  for  life,  and  afto*  his 
death  to  other  persons  was  also  transferred  into 
court  under  the  same  act  and  to  the  same 
account.  Subsequently  the  500i.  was  invested 
in  consols.  On  the  petition  of  the  trustees  and 
the  tenant  for  life,  an  order  was  made,  which  by 
mistake  directed  payment  of  the  income  of  the 
aggregate  of  the  two  sums  of  consols  to  the 
tenant  for  life.  The  mistake  was  not  discovered 
till  after  the  death  of  the  tenant  for  life,  up  to 
which  time  the  whole  income  was  paid  to  her. 
The  funds  were  still  in  court,  and  the  person 
entitled  to  the  consols  representing  the  500^. 
applied  for  leave  to  appeal  from  the  order,  not- 
withstanding the  time  for  appealing  therefrom 
had  long  since  expired : — Held,  without  dis- 
missing the  application,  or  saying  what  relief 
could  be  obtained  in  respect  of  the  income 
erroneously  paid,  that  the  proper  couree  was  to 
present  a  petition,  to  be  served  on  the  trustees 
and  the  legal  personal  representative  of  the 
tenant  for  life,  asking  that,  notwithstanding  the 
former  order,  the  consols  representing  the  500Z. 
might  be  transferred  to  the  account  of  the 
legatee  thereof.  Dangar's  TnutSf  In  re^  60  L.  T. 
402— C.  A. 


Liability  of  Eecipient.]— Where  money 


is  paid  out  of  court  through  the  erroneous  act  of 
the  court,  the  party  who  receives  it  and  is  called 
upon  to  ref  iind  is  not  liable  to  pay  interest  upon 
it     Small  V.  Attwood,  3  Y.  &  Coll.  105. 

Where  a  fund  had  been  paid  out  of  court  in 
consequence  of  a  fraudulent  representation  that 
one  of  the  parties  beneficially  interested  was  dead 
and  buried,  the  court,  on  the  discovery  of  the 
fraud,  permitted  the  person  to  whom  the  fund 
hatl  been  paid,  and  who  was  clearly  no  party  to 
the  fraud,  to  retain  the  money  upon  his  giving 
security  that  he  would  refund  it  in  case  it  should 
be  required,  or  that  he  would  deal  with  it  in  such 
a  manner  as  the  court  might  at  any  time  after- 
wards direct.    Foster  v.  McGregor ^  9  L.  T.  473. 

Jnrisdiction  of  Court.] — A  fund  in  court, 
which  has,  conti-ary  to  the  intention  of  the 
parties,  clearly  proved,  been  included  in  a  settle- 
ment, will  only  be  paid  out  to  the  parties  entitled 
under  that  settlement  until  it  has  been  reformed  ; 
and  the  court  has  no  jurisdiction,  upon  petition,  to 
reform  an  instrument.  Malet^  In  re,  30  Beav.  407. 

A  mortgage  and  further  charge  were*  executed 
by  persons  of  humble  position,  who  acted  with- 
out independent  advice,  of  a  reversion  of  l,500i. 
expectant  on  the  death  of  a  tenant  for  life.  On 
death  of  tenant  for  life  the  1,500/.  was  paid  into 
court.  On  a  petition  by  the  reversionere  to  set 
aside  the  securities  on  the  ground  of  fraud,  and 
for  payment  out  of  the  fund  : — Held,  that  the 
mortgage  and  further  charge  could  stand  as 
security  only  for  the  sums  actually  advjinced, 
with  six  years*  arrears  of  interest  only.  Slater  x 
Trusts,  In  re,  48  L.  J.,  Ch.  473  ;  11  Ch.  D.  227  ; 
40  L.  T.  184  ;  27  W.  R.  448. 

Semble,  the  court  wiU,  upon  petition  for  pay- 
ment out  of  court,  hear  and  decide  questions  of 
this  nature  without  directing  the  issue  (»f  a 
writ.    Ih. 

In  a  suit  instituted  to  restrain  proceedings  on 
bill  of  exchange,  alleged  to  have  been  given  for 
moneys  lost  at  i)lay,  an  injunction  until  the 
hearing  of  the  cause  or  further  order  was  obtained 
upon  the  answer  of  the  defendant,  the  plaintiff 
paying  into  court  the  amount  of  the  bills  and 
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interest ;  but  at  the  hearing,  the  plaintiff  having 
no  evidence  in  support  of  his  case,  and  the 
defendant  in  his  answer  denying  all  knowledge 
of  the  gambling  transaction,  out  of  which  the 
bills  were  said  to  have  originated  ;  and  having 
sworn  that  he  gave  valuable  consideration  for 
them,  though  as  to  the  particulars  of  that  con- 
sideration his  statements  were  vague,  and  not 
very  satisfactory  ;  the  bill  was  dismissed  with 
costs.  "Under  such  circumstances,  the  decree 
ought  to  direct  the  fund  in  court  to  be  paid  to 
the  defendant  without  putting  him  to  the  further 
prosecution  of  the  action,  or  awaiting  its  result. 
WynneT.  Jackson^  2  Russ.  351 ;  5  L.  J.  (O.S.)  Ch. 55. 

Amendment  of  Order.] — An  order  directing  a 
contract  of  sale  to  be  carried  out,  and  the  costs 
to  be  paid  out  of  a  fund  in  court,  but  not  indica- 
ting the  parties  by  whom  the  conveyance  is  to  be 
executed,  may  be  amended  by  inserting  a  direc- 
tion that  the  conveyance  be  executed  by  such 
persons  as  the  chief  clerk  shall  certify  to  be  the 
proper  parties.  ClfmglCg  Settled  Estates^  In  re, 
32  L.  T.  194. 

Coits.J — Costs  of  motion  for  payment  out  of 
court  refused.    Matsy  v.  O'Dell,  8  Ir.  Eq.  R.  509. 

The  costs  of  the  petition  of  an  assignee  of 
tenant  for  life  of  stock,  which  had  not  been 
served  on  residuary  legatees,  ref use<l.  Peart,  £x 
parte,  17  L.  J.,  Ch.  168  ;  12  Jur.  620. 

A  petition  for  payment  out  of  court  was  served 
on  a  party  who  did  not  appear  on  the  petition  to 
have  any  claim,  but  had  sent  notice  of  a  claim. 
She  now  disclaimed,  and  was  not  allowed  her 
costs.    Parry' f  Tmat,  In  re,  12  Jur.  615. 

Petition  by  an  infant  entitled  to  a  moiety  of  a 
fund  in  court,  asking  the  costs  out  of  the  funds, 
and,  to  save  expense,  that  a  prospective  order 
might  be  made  as  to  the  other  moiety : — Held, 
that  the  costs  must  come  out  of  petitioners 
share,  and  that  no  prospective  order  could  be 
made.    Rivert  v.  Oade^,  1  W.  R.  75. 

Where  legacies  given  by  the  same  will  are  paid 
into  court  to  distinct  accounts,  the  court  will  not 
throw  the  costs  consequent  upon  obtaining  pay- 
ment out  of  court  of  a  share  in  one  legacy  upon 
the  other,  notwithstanding  the  legacy  sought  to 
be  charged  may  have  by  death  or  lapse  become 
residue.  Hodgsan's  Tnutt,  In  re,  2  Eq.  Rep. 
1083  ;  2  W.  R.  539. 

No  costs  given  where  sum  of  money,  liable  to 
be  invested  in  land,  was  oi"dered  to  be  paid  out 
of  court  on  the  petition  of  the  tenant  for  life, 
entitled  for  her  separate  use,  and  of  the  rever- 
sioner, a  macned  woman.  Edmeades,  In  re, 
1  N.  R.  43. 

A  purchaser  under  the  court,  after  having 
obtained  his  conveyance,  ought  not  to  appear 
upon  a  petition  to  obtain  the  purchase-money 
out  of  court,  and  he  will  not  be  allowed  his  costs 
of  so  doing.    Barton  v.  Latonr,  18  Beav.  526. 

A  sum  of  10/.  is  usually  allowed,  without  taxa- 
tion, for  the  costs  of  a  petition  to  obtain  money 
out  of  court  standing  to  a  separate  account,  and 
in  which  no  one  but  the  petitioners  are  interested. 
Gover  v.  Stilioell,  21  Beav.  182. 

A  fund  being  in  court  to  the  contingent  account 
of  an  infant ;  she,  on  attaining  twenty -one, 
petitioned  for  payment  out,  and  served  the 
defendant  with  the  petition,  with  an  express 
notice  not  to  appear  (tne  costs  of  such  defendant 
being  all  paid),  and  made  an  affidavit  to  prove 
such  payments.  This  was  replied  to  by  a  short 
affidavit  by  the  defendant,  and  on  the  petition 


he  appeared  by  counsel : — Held,  that  the  defen- 
dant was  entitled  to  the  coats  of  appearance. 
Rvdge  v.  Weedon,  8  L.  T.  567. 

Where  a  person  entitled  to  a  share  in  a  fund 
in  court,  and  her  incumbrancer  or  assignee  Ls 
before  the  court,  and  one  set  of  costs  only  is 
allowed  in  respect  of  that  share,  those  costs  are 
given  to  the  incumbrancer  or  assignee.  Ward  ▼. 
Yatet,  1  Dr.  &  Sm.  83  ;  8  W.  R.  428. 

Upon  a  petition  in  suit  for  payment  of  the 
income  of  a  fund  in  court  to  the  petitioner,  the 
costs  must  be  borne  by  the  applicant.  Eady  v. 
Watson,  33  Beav.  481  ;  10  Jur.  (N.8.)  982  ;  10 
L.  T.  285  ;  12  W.  R.  082. 

Upon  a  petition  by  a  tenant  for  life  for  the 
payment  to  her  of  the  income  of  a  fund  in  coart 
under  an  administration  suit,  the  costs  of  all 
parties  were  ordered  to  be  paid  out  of  the  corpus. 
Longuet  v.  Hockley,  22  L.  T,  198. 

When  a  testator  has  given  a  fund  to  trustees 
upon  trust  for  investment  in  land,  which  is  to  be 
settled  to  the  use  of  several  persons  successively 
for  their  lives,  and  the  fund  is  paid  into  court  in 
an  administration  suit,  and  has  not  been  invested 
in  land,  the  costs  of  a  petition  by  the  tenant  for 
life  for  payment  of  the  dividends  to  him  are  pay- 
able out  of  corpus.  Scrivener  v.  Smith,  L.  R.  8 
Eq.  310. 

When  Payable   by  Company.] — Where 


money  has  been  paid  into  court  under  a  si>ccial 
act  providing  for  the  costs  of  reinvesting  the 
money,  but  not  providing  for  the  costs  of  any 
application  to  get  the  money  out  of  court,  the 
company  must  nevertheless  pay  the  costs  of  an 
application  for  getting  the  fund  out  of  court. 
TofCs  Estate,  In  re,  2  Jur.  (N.8.)  131. 

Where  lands,  settled  in  the  same  manner,  have 
been  purchased  by  different  railway  companies 
and  the  purchase-moneys  paid  into  court  and 
invested,  and  the  tenant  for  life  afterwards  dies, 
the  orders  directing  payment  of  the  dividemls  of 
the  several  funds  to  the  person  next  entitled 
may  all  be  obtained  upon  the  same  petition ;  and 
the  railway  comijanies  will  not  in  future  be 
required  to  pay  the  costs  of  more  than  one 
petition.  The  point  being  a  new  one,  the 
petitioner  was  not  deprived  of  his  additional 
costs  out  of  pocket.  BroJm''*  {Lord)  Estate,  In 
re,  1  N.  R.  568  ;  11  W.  R.  505. 

See  also  Lands  Clauses  Act. 

Ont  of  Income.] — ^When  a  fund  has  been 

paid  into  court  for  the  benefit  of  all  persons 
interested,  the  costs  of  all  applications  for  pay- 
ment of  income  ought  to  be  paid  out  of  the 
income.  Ecans'  Trusts,  In  re,  41  L.  J.,  Ch.  512; 
L.  R.  7  Ch.  609  ;  26  L.  T.  815  ;  20  W.  R.  695. 

Trustee  Selief  Acts.] — Respondents  who 


make  an  unfounded  claim  to  a  fund,  and  so 
occasion  the  payment  of  it  into  court  under  the 
trustee  relief  acts,  will  be  ordered  to  pay  the 
costs  of  getting  the  fund  out  of  court.  Benton, 
In  re,  43  L.  J.,  Ch.  715. 

And  see  Tbust  and  Trustee. 

h.  Stop-Obdeb. 
1.  When  Granted. 

In  a  contested  case,  the  only  relief  to  which  an 
incumbrancer  upon  a  fund  in  court  is  entitled, 
upon  petition,  is  a  restraint  on  the  transfer  o£ 
the  fund,  or  payment  of  the  dividends.  Cook  y. 
ColUngridgej  C.  P.  Coop.  256. 
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CoYenaDt  on  a  dissolution  of  partnership 
between  solicitors,  that  various  debts  and  costs 
should  only  be  received  by  them  jointly.  In  a 
snit  in  which  some  costs,  the  subject  of  such 
covenant,  are  due,  a  stop-order  only  can  be 
obtained,  but  further  relief  against  breach  of  the 
covenant,  as  regards  those  costs,  must  be  sought 
by  biU.    Sangar  v.  Gardiner,  C.  P.  CJoop.  119. 

Stop-order  directing  that  a  tin  box  in  court, 
containing  turnpike  securities,  should  not  be 
parted  with  without  notice  to  the  petitioner. 
Williamt  v.  Symonds,  9  Beav.  523. 

A  cheque  of  the  accountant-general  in  favour 
of  A.  B.,  but  not  delivered  out,  is  not  A.  B.'s 
property,  so  as  to  be  liable  to  be  seized  by  the 
Bheriff  under  the  provision  of  the  1  &  2  Vict.  c. 
110,  8.  12.  Leave  to  seize  such  a  cheque  refused, 
but  a  stop-order  was  granted.  Cimrtoyy.  Vincent y 
15  Beav.  486  ;  21  L.  J.,  Ch.  291. 

SolieitOT's  Costs.] — No  efiFective  proceedings 
could  be  taken  in  a  suit,  in  consequence  of  the 
contempt  of  two  defendants : — Held,  that  the 
plaintiffs  solicitor  was  entitlcil  to  a  taxation  of 
bis  costs,  and  to  a  stop-order  on  the  funds. 
Uohwn  V.  Skeartooody  8  beav.  486. 

Separate  Estate.] — Since  the  Married  Woman's 
Property  Act,  1870,  a  stop-order  constitutes  a 
Talid  incumbrance  on  a  married  woman's  separate 
estate  in  court.  Sanger  v.  Sanger,  40  L.  J.,  Ch. 
372  ;  L.  R.  11  Eq.  470  ;  24  L.  T.  649  ;  19  W.  R. 
792. 

Betainer  pending  farther  Proceedings.]— By 
the  decree,  a  sum  in  court  was  directed  to  be  paid 
to  the  plaintiflF.  A  person,  not  a  party  to  the 
snit,  claiming  a  portion  of  it  as  against  the 
plaintiff,  applied  for  a  stop-order,  and,  having 
shewn  a  sufficient  prim&  facie  case,  the  court 
ordered  the  fund  to  be  retained,  on  the  terras  of 
his  filing  a  bill  within  ten  days  to  establish  his 
right.  Feistel  v.  King's  College  {^Camhridge^y  11 
Beav.  254. 

A.  conveyed  to  B.  his  reversionary  interest  in 
a  fund  in  court,  and  B.  obtained  a  stop-order. 
When  the  fund  fell  into  possession,  B.  presented 
a  petition  for  payment  to  him.  On  the  hearing 
of  the  petition,  A.  insisted  that  the  purchase  was 
invalid,  being  a  purchase  of  a  reversionary 
interest  at  un  under-value.  The  court  would  not 
decide  the  point,  but  pi-uposed  to  retain  the  funds 
in  court  for  a  limited  time  if  A.  would  imdertake 
to  file  a  bill  to  set  aside  the  conveyance.  A.  not 
giving  the  undertaking,  the  fund  was  paid  out 
to  B.  Bethune  v.  Kennedy ,  3  Beav.  462.  And 
see  S.  a,  1  Myl.  &  C.  114. 

Ko  Fund  in  Court.] — Where  there  is  do  fund 
in  court,  and  no  order  for  bringing  any  fund  into 
court,  the  court  will  not  entertain  a  petition  for 
a  stop-order.  Wellesley  v.  Marnington,  1  N.  R.  18  ; 
7  L.  T.  590;  11  W.  R!  17. 

Stop-order  granted  upon  a  fund  of  a  specified 
amount  not  actually  in  court,  but  to  be  paid  in  to 
the  credit  of  an  action  under  an  order  of  the 
court.     Shaw  v.  IIud«on,  48  L.  J.,  Ch.  689. 

As  to  Whole  or  Part  of  Fund.] — Where  severnl 
persons  are  intereftte<l  in  a  fund  in  court,  which 
cannot  lie  immt'diately  carried  to  their  separate 
accounts,  an  order  obtaincxl  by  one  of  the  parties 
interested,  to  prevent  the  fund  being  paid  out 
without  notice  to  him,  will  extend  to  the  whole 
fund.    Bergman  v.  Trcslore,  5  L.  J.,  Ch.  4. 


Five  of  six  children  claiming  that,  under  a 
will,  a  fund  in  court  was  divisible  in  sixths,  and 
the  sixth  child  claiming  the  whole,  and  becoming 
bankrupt,  his  assignees  advertised  the  whole  for 
sale.  A  sto})-oixier  granted  on  the  five-sixths. 
Ilawhesley  v.  Gowan,  11  L.  T.  134  ;  12  W.  R.  1100. 

Assignment  of  Fund.^ — When  an  assignment 
is  made  of  an  interest  in  a  trust  fund,  part  of 
which  is  in  court  and  part  in  the  hands  of  the 
trustees,  the  assignee,  in  order  to  complete  his 
title,  must,  as  regards  the  fund  in  court,  obtain  a 
stop-order,  and  as  regards  the  fund  in  the  hands 
of  trustees,  give  notice  to  the  trustees.  MutvaX 
Lijc  Assurance  Society  v.  Lang  ley,  32  Ch.  D.  460  ; 
54  L.  T.  326— C.  A.  AflSrming  53  L.  J.,  Ch.  996  ; 
32  W.  R.  792. 

When  the  assi^^ee  of  a  reversionary  interest 
in  a  trust  fund  gives  notice  of  his  assignment  to 
the  trustee,  and  the  tiiistee  afterwards  pays  the 
fund  into  court  under  the  trustee  relief  act> 
setting  out  in  his  affidavit  the  notice  so  given  to 
him,  the  assignee  should  also  obtain  a  stop-order. 
Miller's  Trusts,  In  re,  6  W.  R.  238. 

Where  a  fund  in  court  is  assigned  to  secure 
the  payment  of  a  debt,  which  becomes  the  sub- 
ject of  a  marriage  settlement,  the  trustees  must 
obtain  a  stop-order  to  prevent  the  payment  out 
of  court  without  notice  to  them,  even  though  the 
assignee  had  already  obtained  an  onler  to  pre- 
vent its  payment  without  notice  to  him.  And 
one  share  of  the  fund,  belonging  to  the  principal 
debtor  having  been  paid  out  of  court  by  means 
of  an  improper  act  of  the  solicitor  acting  for  the 
creditor  (a  surety  who  owned  another  share  of 
the  fund)  and  the  trustees  of  the  marriage  settle- 
ment.  the  share  belonging  to  the  surety  was  held 
to  be  discharged.  Wheatley  v.  Bastow,  1  Jar. 
(N.8.)  222  ;  3  W.  R.  296.  And  see  3  W.  R.  540— 
L.JJ. 

Property  of  Lunatics.] — Order,  in  the  nature 
of  a  stop-order,  granted  on  the  application  of  the 
assignee  of  the  interest  of  the  sole  next  of  kin  of 
a  lunatic.    Afoitre,  In  re,  1  Macn.  &  G.  103. 

An  order,  in  the  nature  of  a  stop-order,  to 
prevent  a  transfer  without  notice  of  funds  in 
court  belonging  to  a  lunatic,  granted,  on  the 
application  of  the  mortgagee  of  the  lunatic's, 
next  of  kin.    Kent,  Ex  parte,  1  H.  &  Tw.  214. 

Order  in  the  nature  of  a  stop-order  granted  on 
the  application  of  the  assignees  of  the  interest  of 
the  sole  next  of  kin  of  a  lunatic,  but  dispensing 
with  notice  to  the  assignees  of  any  applications 
in  the  matter  except  those  respecting  payments  to 
the  next  of  kin.    Pigott^  In  re,  3  Macn.  &  G.  268. 

The  court  will  not  make  an  order  in  the  nature 
of  a  stop-order  on  the  estate  of  a  lunatic  in  favour 
of  an  assignee  of  the  next  of  kin.  Wilkinson^ 
In  re,  44  L.  J.,  Ch.  328 ;  L.  R.  10  Ch.  73 ;  23 
W.  R.  51. 

Cononrrent  with  Charging  Order.] — A  court 
of  eciuity  will  make  a  stop-order  as  auxiliary  to 
a  charging  onler  under  1  &  2  Vict.  c.  110. 
Hulkes  V.  Day,  10  Sim.  41 ;  10  L.  J.,  Ch.  21 ;  4 
Jur.  1125. 

By  the  decree,  an  arrear  of  dividends  on  stock 
was  ordered  to  be  paid  to  the  plaintiff  by  her 
trustee ;  shortly  afterwards  such  arrears  were, 
under  the  1  &  2  Vict.  c.  110,  s.  14,  charged  by  a 
common-law  judge  with  the  payment  of  a  sum 
of  money  to  A.  B.  A  petition  was  presented  by 
A.  B.  that  the  trustee  might  pay  the  amount 
into  court,  and  for  a  stop-order  thereon.    The 
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petition  was  dismissed  with  costs.  Xcuion  v. 
Asltew,  11  Beav.  446  ;  18  L.  J.,  Ch.  42;  12  Jur. 
631,  766. 

The  proviso  contained  in  s.  14  of  1  &  2  Vict. 
c.  110,  that  no  proceeding  shall  be  taken  to  have 
the  benefit  of  the  charge  created  under  that 
section  until  after  the  expii*ation  of  six  calendar 
months  from  the  date  of  the  charging  order, 
does  not  prevent  the  creditor  from  obtaining 
a  stop-order  to  restrain  the  debtor  from  receiving 
dividends  of  stock  accruing  within  the  six 
months.  Wattg  v.  Jefferyeg^  3  Macn.  &  G.  372  ; 
20  L.  J.,  Ch.  659  ;  15  Jur.  783. 

The  correct  construction  of  the  proviso  is,  that 
although  no  steps  can  be  taken  to  enforce  imme- 
diate payment  of  the  debt  by  realising  the 
security,  yet  that  the  judgment  creditor  may  in 
the  meantime,  by  force  of  the  order,  prevent  the 
security  given  him  by  the  statute  from  being 
defeated  or  dismissed  pro  tanto,  by  stopping 

$ayment  to  the  debtor  of  part  of  his  security. 
b. 

It  is  no  In:  >er  necessary,  as  a  preliminary  to 
obtaining  a  stop-order  on  a  fund  standing  in 
court  to  the  credit  of  the  chancerj-  division  of 
the  high  court  of  justice,  by  a  person  who  has 
3,  judgment  in  an  action  in  another  division  of 
the  high  court,  that  he  should  obtain  a  charging 
•order  in  that  division.  Hopewell  v.  Barnes,  1 
€h.  D.  680. 

A  judgment  creditor  may  obtain  a  stop-order 
upon  a  fund  in  court  to  the  credit  of  an  action 
in  the  chancery -division,  without  any  charging 
order  obtained  in  the  division  where  the  jud;?- 
ment  was  recovered.  Shaw  y.  Iltidsoriy  48  L.  J., 
•Ch.  689. 

2.  Practice. 

Application  at  Ghamben.]  —  Stop-orders, 
where  assignor  and  assignee  concur,  must  in 
future  be  made  at  chambers.  Edmonson  v.  Hur- 
rUon,  1  W.  R.  140. 

A  stop-order  upon  a  fund  in  court  may  be 
•obtained  by  summons  in  chambers,  without  the 
consent  of  the  assignor  or  pei-son  to  be  affected 
thereby.  The  alleged  rule,  that  such  an  order 
must  be  applied  for  by  petition  in  court,  is  not 
founded  on  authority.  }Vrt'nch  v.  Wynne,  38 
L.J.,  Ch.  235;  17  W.  R.  198. 

An  application  for  a  stop-order  should  be  by 
summons  in  chambers,  even  though  the  mortgajror 
•does  not  concur.  Walsh  v.  Wason,  30  L.  T.743  ; 
22  W.  R.  676. 

An  incumbrancer  presented  a  petition  for  a 
-stop-order  on  a  fund  in  court ;  he  had  not 
applied  to  the  mortgagor  to  consent  to  one  being 
granted  on  summons  : — Held,  that  he  must  pay 
the  difference  between  the  costs  of  obtaining  a 
fitop-order  on  a  summons  at  chambers  and  the 
costs  of  the  petition.  Wellesley  v.  Mornington, 
41  L.  J.,  Ch.  776. 

Petition — Trustee  Selief  Act.] — A  petition  is 
tlie  proper  means  of  obtaining  a  stop-order  on  a 
fund  paid  into  court  under  the  Trustee  Relief 
Act,  1847,  where  the  fund  is  over  300/.,  and  the 
application  is  the  first  which  has  been  made  in 
the  matter  of  the  fund.  Day's  Trusts,  In  re,  49 
L.  T.  499. 

Where  a  fund  in  court,  paid  in  under  the 
Trustee  Relief  Act,  1«47,  exceeds  1,000/.,  and 
there  has  been  no  prior  application  in  the  matter 
of  the  fund,  a  petition,  and  not  a  summons,  is 
the  proper  mode  of  applying,  under  rr.  12  and  13 


of  Ord.  XLVI.  of  the  Rubs  of  Court,  18S3,  for  a 
stop-order  on  the  Umd  so  paid  in.  Toojood^s 
Trusts,  In  re,  50  L.  T.  703. 

Senrice  on  Parties  Interested.]  —  A  party 
intending  to  apply  for  a  stop-order  must  jrivc 
notice  of  his  application  to  all  other  i»jr-<)n'4 
having  like  ordere  on  the  fund.    Ilulkes  v.  Djy, 

10  Sim.  41  ;  10  L.  J.,  Ch.  21 ;  4  Jur.  1125. 

A  petition  for  a  stop-order  was  served  not  only 
on  the  assignor,  but  on  the  other  parties  to  the 
cause.  The  petitioner  was  ordered  to  pay  the 
costs  of  the  latter.  Glazbrooh  v.  Glllatt,  i) 
Beav.  611. 

Where  a  contingent  interest  in  a  fund  \i\ 
court  has  been  mortgaged,  and  the  mortgagee 
places  a  stop-order  on  the  fund,  but  the  mort- 
gagor dies  before  his  interest  vests,  the  peisons 
ultimately  entitled  to  the  fund,  upon  applying 
for  payment  out,  need  not  serve  such  mortgagee. 
Vernon  v.  Croft,  58  L.  T.  919  ;  36  W.  R.  778. 

The  assignor,  though  party  to  the  cause,  must, 
under  the  General  Order  of  April,  1841,  be  served 
with  the  petition  for  a  stop-oi-der.  Parsons  v. 
Oroome,  4  Beav.  521. 

Prior  to  the  5th  Order  of  April,  1841,  it  was 
held  that  an  incumbrancer  on  a  portion  of  an 
undivided  fund  in  court,  cannot  obtain  a  stop- 
order  on  it  without  serving  the  other  parties 
interested  with  the  petition  for  that  pijr])ose, 
Trezevant  v.  Frazer,  3  Beav.  283  ;  4  Jur.  982. 

Principles  upon  which  it  was  con.sidcred 
neces-sary,  previous  to  the  General  Order  of 
3rd  April,  1841,  to  serve  all  parties  interestetl 
with  an  application  for  a  stop-order.  Day  v. 
Croft,  4  Beav.  34. 

When  notice  of  stop-order  must  be  given  to 
all  persons  interested  in  the  fund.  Lawrance  v. 
Baldwin,  2  Jur.  151. 

Where  a  petition  for  a  stop-order  had  not  l^een 
served  in  time : — Held,  that  an  order  nisi,  includ- 
ing a  stop-order,  might  be  made  upon  the  petition 
ex  parte.  Nowell,  In  re,  9  Jur.  (N.S,)  512  ;  11 
W.  R.  658. 

Where  a  judgment  creditor  has  a  charging 
order  at  law  upon  the  interest  of  a  judgment 
debtor  in  a  fund  in  court,  a  stop-order  applied 
for  in  the  usual  way  is  the  proper  course,  and  an 
order  nisi  made  in  the  court,  upon  a  petition  for 
a  stop-order  not  served  two  clear  days  before  the 
application,  was  discharged  with  costs.     S.  6\, 

11  W.  R.  896. 

Evidence — Sufficiency.] — The  stop-order  can 
only  be  obtained  upon  aamission  or  proof  of  the 
incumbrance,  even  though  the  party  in  the  cause 
claiming  the  fund  consents  to  such  order  being 
granted  without  prejudice.  WincJtelsea  v.  Gar- 
rety,  1  Beav.  223. 

Upon  an  application  for  a  stop-order,  the 
assignor's  right  to  the  fund  in  court  must  be 
shewn  either  by  the  proceedings  or  by  aflidavit. 
Quarman  v.  Williams,  5  Jieav.  133. 

The  court  will  not  grant  a  stop-order,  unless  it 
is  stated  in  the  petition  how  the  interest  of  the 
party  in  the  fund  sought  to  be  affected  arose. 
Lambert  v.  Hutchinson,  13  L.  J.,  Ch.  336. 

Requisites  for  obtaining  the  stop-order,  under 
the  General  Order  of  April,  1841.  Wood  v. 
Vinceiiiy  4  Beav.  419. 

Consent  of  Parties.] — ^When  a  stop-order  is 
made  in  chambers  on  the  application  of  a  mort- 
gagee, with  the  consent  of  the  mortgagor,  such 
consent  may  be  given  by  any  person  acting  for 
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the  mortgagor  under  a  power  of  attomejf  and  it 
is  not  necessary  that  such  person  should  be  the 
mortgagor's  solicitor  on  the  record.  LUter  v. 
Tidd,  15  W.  B.  917. 

The  court  will  not,  on  the  petition  of  the 
assignor  and  assignee  of  a  fund  in  court,  grant 
an  order  that  no  part  of  the  fund  assign^  be 
paid  to  the  assignor,  or  any  person  claiming 
under  him.    Synwnds  v.  Jamet^  7  Jar.  11. 

Order — ^Without  Prejudiee.]  —  A  stop-order 
does  not  affect  any  right,  and  it  is  therefore 
unnecessary  to  specify  that  it  is  made  "  without 
prejudice."    Lucaa  v.  Peaeockf  9  Beav.  177. 

Where  a  f  and  is  paid  into  court  under  the 
trustee  relief  act,  and  a  creditor  of  a  party 
interested  in  the  fund  applies  for  a  stop-order 
and  serves  the  trustees,  who  claim  a  lien  for 
costs  against  the  same  party,  the  court  will  not 
determine  the  question  of  lien,  but  grant  the 
stop-order  without  prejudice  to  that  question, 
and  give  the  trustees  their  costs  of  the  petition 
as  against  the  petitioner.  Blunt ^  In  re^  10  W.  B. 
379. 

Conflned  to  speoified  Portion  of  Fund.] — 

A  stop-order  on  a  fund  in  court,  however  general 
in  its  terms,  is  nevertheless  confined  in  its  opera- 
tions to  the  specific  portion  of  the  fund  in 
respect  of  a  dealing  with  which  the  order  is 
made.  Macleod  v.  Buclianan,  4  De  G.  J.  &  S. 
265 ;  3  y .  B.  623 ;  33  L.  J.,  Ch.  306  ;  10  Jur. 
(N.8.)  223  ;   10  L.  T.  9  ;  12  W.  B.  514. 

Form.] — Form  of  stop-order  when  husband 

and  wife  join  in  an  assignment  of  the  wife's 
reversionarv  choses  in  action.  Moreau  v.  Polley^ 
1  De  U.  &  Sm.  143. 

Quaere,  whether  in  future  care  should  not  be 
taken  in  drawing  np  stop-orders  to  express  on 
the  face  of  them  plainly  whether  capital  or 
income  is  to  be  restrained,  and  whether,  in  all 
cases  where  their  operation  is  not  so  limited, 
they  ought  not  to  be  treated  at  the  paymaster- 
general's  office  as  extending  to  both  capital  and 
income.  Ma^-Ji  v.  PostUy  63  L.  J.,  Ch.  693  ; 
ri894]  2  Ch.  449  ;  8  B.  339  ;  71  L.  T.  153. 

Collateral  Xatter.] — A  married  woman 

became  entitled  under  a  will  to  a  sum  of  about 
600Z.,  and  in  an  administration  suit  she  consented 
to  the  payment  of  this  sum  to  her  husband  ;  she 
was  also  entitled  in  reversion,  upon  the  death  of 
an  annuitant,  to  a  share  of  a  sum  of  stock,  which 
was  set  apart  for  the  payment  of  the  annuity, 
which  share  amounted  to  346Z.  V6t.  id.  During 
the  life  of  the  annuitant  the  married  woman  and 
her  husband  assigned  this  reversionary  interest 
for  70^.,  and  the  assignee  obtained  a  stop-order 
upon  the  fund.  The  husband  subsequently 
became  insolvent : — Held,  that  upon  the  death 
of  the  annuitant,  the  married  woman  may  have 
her  equity  to  a  settlement  discussed  and  decided 
npon  petition,  although  the  assignee  was  not  a 
party  to  the  administration  suit ;  held,  also,  that 
the  whole  fund  should  be  settled  on  the  marrie<i 
woman  and  her  children.  Scott  v.  Sjmshett, 
3  Macn.  &  G.  599 ;  21  L.  J.,  Ch.  349  ;  16  Jur. 
167. 

Semble,  that  the  assignee,  by  obtaining  a 
stop-order,  brought  himself  before  the  court 
sufficiently  to  enable  it  to  dear  with  the  case. 
lb, 

Xortgagee  a  Tmstee.] — A.  being  entitled 

to  a  fund  in  court,  mortgaged!  the  same  to  B.  to 


secure  repayment  of  an  advance,  and  executed 
to  him  a  bond  of  even  date,  in  which  he  was 
joined  by  C.  and  D.  as  co-sureties.  A  stop-order 
on  the  application  of  B.,  and  at  the  request  of 
C.  and  D.,  was  obtained  against  the  fund.  C. 
was  ultimately  called  on  to  repay  the  money  ; 
and  after  the  payment  by  her  the  stop-order 
was  removed  by  A.,  with  the  consent  of  B.  C. 
had  not  taken  the  precaution  of  procuring  an 
assignment  of  the  mortgage  at  the  time  of  pay- 
ment : — Held,  that  she  was  not  thereby  debarred 
from  claiming  the  benefit  of  such  mortgage  in 
respect  of  the  fund  therein  comprised,  the  mort- 
gagee being  a  trustee  for  her  of  such  stop-oider 
as  well  as  of  the  other  securities  which  he  held 
for  the  repayment  of  the  debt,  which  she,  as 
surety,  had  been  compelled  to  discharge.  Allenw 
Be  Lisle,  5  W.  B.  158. 

Costs.] — ^Where  an  incumbrancer  of  a  fund  in 
court  obtains  an  order  for  payment  out  of  a  fund 
in  court  of  his  principal  and  interest  and  his 
costs  as  mortgagee,  the  taxing  master  will  not,  ' 
unless  specially  directed,  include  the  expenses  of 
obtaining  a  stop-order ;  but  if  the  incumbrancer 
is  entitl<3  to  those  costis,  they  should  be  expressly 
mentioned  in  the  order.  Waddilove  v.  Taylor, 
6  Hare,  307  ;  17  L.  J.,  Ch.  408. 

A  fund  having  become  distributable,  and  a 
mortgagee,  with  notice  that  the  parties  entitled 
had  presented  a  petition  for  payment  out  of 
court  to  the  mortgagee,  and  to  themselves,  having 
applied  for  a  stop-order,  was  refused  his  costs  of 
his  application.    Hoole  v.  Roberts,  12  Jur.  108. 

D.  having  a  lien  on  a  fund  by  express  agree- 
ment with  the  parties  entitled  to  it,  they  by  their 
acts  depart  from  that  contract,  and  D.  is  obliged 
to  get  a  stop-order,  and  appears  to  ask  for  those 
costs  and  claim  his  lien : — Held,  that  he  was 
entitled  to  the  costs  of  the  stop-order,  and  of 
his  appearance.  Grinitby  v.  Webster,  8  W.  B.  - 
725. 

Parties  having  a  claim  upon  a  fund  in  court 
are  not  entitled  as  a  general  rule,  and  under  all 
circumstances,  to  the  costs  of  getting  a  stop- 
order,    lb. 

An  incumbrancer  presented  a  petition  for  a 
stop-order  on  a  fund  in  court ;  he  had  not  applied 
to  the  mortgagor  to  consent  to  one  being  granted 
on  summons :  —  Held,  that  he  must  pay  the 
difference  between  the  costs  of  obtaining  a  stop- 
order  on  a  summons  at  chambers,  and  the  costs 
of  the  petition.  Wellesley  v.  Mornington,  41 
L.  J.,  Ch.  776, 

Solicitors  who  had  obtained  a  charging  order 
for  costs  due  to  them,  and  had  afterwards  ob- 
tained a  stop-order,  were  not  allowed  the  costs  of 
appearing  by  counsel  at  the  hearing  on  further 
consideration.  Mildmay  v.  Quivke^  46  L.  J., 
Ch.  667  ;  6  Ch.  D.  653  ;  25  W.  B.  788. 

8.  Priorities. 

According  to  Bate  of  Stop-orden.] — Priority 
obtained  on  a  fund  in  court  by  a  puisne  incum- 
brancer who  had  procured  the  first  stop-order 
thereon.  Sicayne  v.  Sivayne,  11  Beav.  463.  And 
see  Bearle  v.  Hall,  3  Buss.  1  ;  27  B.  B.  1 ; 
Lareridge  v.  Cooper,  3  Buss.  30  ;  Timson  v.  RamS'  i 
bottom,  2  Keen,  35. 

A.,  who  was  entitled  to  a  residuary  fund  in  the 

hands  of  his  father's  army  agents,  charged  it, 

first,  to  the  agents,  and  afterwards  to  M.     The 

agents  voluntarily  paid   the  whole   fund    into 

i  court  in  an  administi-atiou  suit.     M.  obtained 
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the  fir^t  stop-order  thereon  : — Held,  that  M.  had 
priority  over  the  npcnta.     Jh. 

A.,  being  entitled  to  a  reversionary  interest  in 
a  fund  in  court,  assigns  it  to  B.,  and  afterwards 
to  C,  C.  obtains  an  order  that  the  fund  shall 
not  be  transferred  without  notice  to  him,  and 
has  the  order  entered  at  the  accountant-general's 
office: — Held,  that  he  thereby  gained  priority 
over  B.,  who  had  not  taken  similar  precautions. 
Greening  v.  Bcckfard,  5  Sim.  195. 

By  hi«  will  a  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  two  trustees  to 
sell  the  same,  and,  after  paying  an  annuity,  to 
divide  the  proceeds  among  a  certain  class,  of 
which  F.  P.  D.  was  one.  A  suit  was  instituted 
for  the  administration  of  the  testator's  estate. 
F.  P.  D.,  by  deed,  dated  in  1837,  assigned  his 
share  to  B.  D.  (one  of  the  trustees),  to  secure 
advances.  By  deed,  dated  in  1844,  he  assigned 
his  share  to  8.  S.,  to  secure  advances,  and  notice 
of  that  deed  waa  given  by  S.  S.  to  the  trustees. 
By  an  order  in  the  cause,  dated  in  1845,  the  real 
•  estates  of  the  testator  were  directed  to  be  sold, 
and  the  pix>duce  to  be  paid  into  court  and  in- 
vested, and  the  stock  representing  the  purchase- 
money  stood  to  the  credit  of  the  cause.  In  1846 
C.  J.  obtained  and  registered  a  judgment  against 
F.  P.  D.,  and  by  a  judge's  order,  under  the 
statutes  1  &  2  Vict.  c.  110,  and  3  &  4  Vict,  c.82,  it 
was  ordered  that  the  stock  should  stand  charged 
with  the  amount  for  which  the  judgment  was 
obtained ;  and  the  judge's  order  was  filed  in 
November,  1848,  in  the  office  of  the  accountant- 
general.  B.  D.,  the  first  assignee,  took  no  steps 
beyond  his  deed,  nor  did  S.  S.  obtain  any  stop- 
order: — Held,  under  these  circumstances,  that 
C.  J.  did  not  obtain  any  priority  over  S.  S. 
BearcUfe  v.  Dorrington^  19  L.  J.,  Ch,  331 ;  14 
Jur.  1101. 

The  priority  of  incumbrancers  on  a  fund  in 
court  is  determined  by  the  dates  of  their  stop- 
orders  ;  and  in  ascertaining  this  priority,  the 
court  will  disregard  all  divisions  of  time  less 
than  a  day,  and  allow  all  incumbrancers  who 
obtain  stop-orders  the  same  day  to  rank  pari 
passu.     Kent^  Ex  partem  Ilawlint'  £jstat€,  In,  rf, 

19  W.  R.  596. 

A  first  assignee  of  A.'s  interest  in  a  fund  ob- 
tained a  stop-order  which  was  subsequent  in 
date  to  a  duly  registered  composition  deed,  by 
which  he  had  assigned  all  his  property  for  the 
benefit  of  his  creditors.  The  trustee  of  the 
composition  deed  also  obtained  a  stop-order 
subsequently  to  that  of  the  firet  assignee  : — 
Held,  that  the  fii-st  stop-oixler,  although  subse- 
quent in  date  to  the  registered  composition  deed, 
prevailed  over  it,  and  entitled  the  first  assignee 
to  the  fund.   Birmingham  Banking  Co.  v.  Carter^ 

20  W.  R.  364. 

A  legatee  of  a  reversionary  interest  under  a 
will,  which  had  been  paid  into  couit  in  an  ad- 
ministration suit,  presented  a  petition  for  liquida- 
tion in  March,  1873,  and  a  trustee  was  appointetl. 
In  July  he  assigned  bis  interest  in  the  legacy  to  J., 
who  obtained  a  stop-order  on  the  fund  in  court. 
In  November,  1876,  he  assigned  his  interest  to  E., 
without  notice  of  the  liquidation,  who  also  ob- 
tained a  stop-order  on  the  fund.  Afterwards, 
the  trustee  in  liquidation  obtained  a  stop-order. 
The  plaintiffs  purchased  the  interest  of  the 
trustee  in  liquidation  and  of  J.,  and  contracted 
to  sell  the  legacy  to  the  defendant.  The  defen- 
dant required  E.'s  mortgage  to  be  abstracted  as 
an  incumbrance  on  the  estate  : — Held,  by  Jessel, 
H.R.|  that  £.  having  obtained  a  stop-order  before 


the  trustee  in  liquidation,  his  int€re6t  was  prior  to 
that  of  the  trustees  and  was  an  incumbi-ancc  oi^ 
the  estate.  Brighfs  SettU-ment,  In.  re  (13  Ch.  D. 
413  :  42  L.  T.  308  ;  28  W.  R.  5.')1).  considercil  :— 
Held,  by  the  court  of  appeal,  that  the  question 
of  the  priority  of  E.'s  incumbrance  was  too 
doubtful  to  justify  the  vendor  in  omitting  it  from 
the  abstract ;  and  the  decision  of  the  Master  of 
the  Rolls  was  accordingly  affirmed.  Palmer  v, 
Locke,  18  Ch.  D.  381  ;  45  L.  T.  229. 

The  assignee  of  a  fund  in  court,  whether  ia 
bankruptcy  or  otherwise,  must  obtain  a  stop- 
order  to  perfect  his  title ;  therefore  an  assignee 
for  value  who  obtained  a  stop-order,  althougb 
not  until  after  the  bankruptcy  of  the  assignor, 
had  priority  over  the  assignee  in  bankruptcy,  who 
had  omitted  to  obtain  a  stop-onler.  Stuart  v. 
Cockrell,  39  L.  J.,  Ch.  127 ;  L.  R.  8  Eq.  607. 

« *  Order  and  Diipontion."  ]— A  person  entitled  to 
a  contingent  reversionary  interest  in  stock  (stand- 
ing in  the  name  of  the  accountant-general,  to 
the  account  of  himself  and  others)  assigned  the 
same  to  A.,  his  solicitor,  absolutely,  who  obtained 
a  stop-order.  A.,  acting  as  solicitor  of  B.,  mort- 
gaged the  share  so  assigned  to  him  to  B.,  but 
neither  B.  nor  A.  obtained  any  stop-order  in. 
respect  of  the  mortgage,  nor  gave  any  notice  of 
the  mortgage  to  any  person  having  control  over 
the  fund.  A.  became  bankrupt,  and  afterwards 
the  reversion  fell  into  possession,  and  the  funcC 
became  distributable,  when  the  share  of  ^e 
party  originally  entitled  was  transferred  to  the 
account  of  himself  and  A.,  and  others,  his 
incumbrancers.  The  mortgagee  of  A.  petitioned 
for  payment  of  this  share,  but  the  assignees  in 
bankruptcy  claimed  the  funds  as  being  in  the 
order  and  disposition  of  A. : — Held,  that  as  the 
mortgagee  had  not  obtained  a  stop-order,  nor 
given  notice,  he  was  not  entitled  against  the 
assignees.  BartUtt  v.  Bartlett,  1  De  G.  &  J.  127  ; 
26  L.  J.,  Ch.  577  ;  8  Jur.  (N.8.)  705  ;  5  W.  R.  54K 

Where  all  the  interest  of  a  residuary  legatee, 
under  a  will,  was  mortgaged,  and  part  of  the 
testator's  estatt;  consisted  of  a  fund  paid  into 
court,  in  a  suit  for  the  administration  of  hi& 
estate,  and  another  part  had  been  paid  into 
court,  not  in  that  suit,  but  under  the  trustee 
relief  act,  and  the  mortgagee  gave  notice  tx> 
the  executor  under  the  will,  but  did  not  obtain 
a  stop-order  on  the  funds  in  court,  and  the 
mortgagor  became  bankrupt : — Held,  that  tha 
notice  to  the  executor  was  sufficient,  and  affected 
every  portion  of  the  estate,  although  part  of  such 
estate  might  have  been  paid  into  court  in  a  suit, 
or  under  the  trustee  relief  act,  and  therefore 
that  it  was  not  necessary  for  the  mortgagee  to 
obtain  a  stop-order  on  the  funds  in  court,  in 
order  to  take  those  funds  out  of  the  order  and 
disposition  of  the  bankrupt.  Thompson  v.  Tom- 
kins,  2  Dr.  &  Sm.  8 ;  31  L  J.,  Ch.  633  ;  8  Jur. 
(N.B.)  185 ;  6  L.  T.  305  ;  10  W.  R.  310. 

The  solicitor  of  the  plaintiff  in  a  suit  in 
chancery  gave  the  petit ionera  a  charge  upon  the 
costs  due  to  him  in  the  suit,  and  served  notice  of 
the  charge  on  the  parties  to  the  suit.  Af  teru'ards^ 
the  cause  coming  on  for  further  directions,  a 
certain  fund  was  directed  to  be  paid  into  court, 
and  the  solicitor's  costs  to  be  paid  out  of  it.  The 
petitioners  obtained  no  stop-order  on  the  fund. 
The  solicitor  having  become  bankrupt,  the  peti- 
tioners applied  to  have  the  fund  transferred  to 
them  : — Held,  that  the  petitioners  had  done  all 
that  could  be  rea«)nably  done  for  rendering  their 
security  efficacious  ;  that  the  fund  was  tb^efore 
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not  in  the  order  and  dispoRition  of  the  bankrupt 
with  the  consent  of  the  true  owners ;  and  the 
court  onlered  it  to  be  transferred  to  the  peti- 
tioners. Day  V.  Dayt  1  De  G.  &  J.  44  ;  26  L.  J., 
Gh.  686  ;  3  Jur.  (K.S.)  782  ;  5  W.  R.  701. 

Order  oharging  Caah  standing  to  Credit.] — A 

charging  order  upon  cash  standing  to  the  credit 
of  the  <iebtor  in  the  chancery  division  in  the 
name  of  the  paymaster-general  may  be  made 
ex  parte,  and  in  order  to  give  effect  to  it  it  is  not 
necessary  to  obtain  a  stop-order ;  but  notice 
given  to  the  paymaater-peneral  will  be  sufficient 
to  secure  priority.  Brereton  v.  EdwirdM,  21 
Q.  B.  D.  226  ;  60  L.  T.  5  ;  37  W.  R.  47--C.  A. 
Affirming,  on  other  grounds,  52  J.  P.  647. 

Where  the  fund  is  standing  in  the  name  of  the 
accountant-general  of  the  court  of  chancery,  the 
practice  of  the  office  is  to  enter  a  memorandum 
of  every  charging  order  left  at  the  office ;  but 
fioch  notice  is  not  treated  as  any  restraint,  nor 
as  equivalent  to  a  stop-order.  No  entry  is  made 
of  the  notice  of  any  other  assignment.  The 
accountant-general  is  not  a  trustee  of  the  funds 
committed  to  him,  but  merely  the  agent  of  the 
court.  The  trustees  who  have  paid  the  fund 
into  court  are  the  trustees  of  it  until  the  court 
has  in  some  way  dealt  with  it,  and  then  the 
court  becomes  the  trustee.  Therefore,  notice  to 
the  accouutant-genernl  of  an  assignment  of 
funds  in  his  hands  is  of  no  avail  against  a  stop- 
order  afterwards  obtained  by  a  subsequent 
purchaser  without  notice.  Warhurton  v.  /////, 
1  Kay,  470 ;  23  L.  J.,  Ch.  633 ;  2  Eq.  R.  441 ;  2 
W.  R.  365. 

Fund  earried  to  separate  Account.  1 — A  stop- 
order  upon  a  person's  share  of  a  fund  in  court, 
is  not  affected  by  the  carrying  over  of  the  share 
to  the  separate  account  of  such  person  and  his 
incumbrancer.  Litter  v.  Tidd^  L.  R.  4  Eq.  462 ; 
15  W.  R.  976. 

In 'an  administration  action  under  an  order 
made  in  the  presence  of  the  plaintiffs,  a  fund 
was  carried  to  the  separate  account  of  an 
annuitant  and  her  issue,  the  dividends  thereon 
to  be  paid  to  her  for  her  life,  and  she  charged 
her  interest  in  favour  of  persons  who  obtained 
stop-orders  thereon.  She  was  afterwards  found 
to  be  indebted  to  the  estate,  and  the  plaintiffs 
sought  to  have  the  dividends  applied  in  satis- 
faction of  her  liability  in  priority  to  the  charges 
she  had  createtl : — Held,  that  the  effect  of  carrying 
the  fund  to  a  separate  account  being  to  release 
it  from  the  general  questions  in  the  cause,  the 
persons  who  had  made  the  advances  on  the  faith 
of  the  order  were  entitled  to  priority  over  the 
plaintiffs*  claim.  Etjton,  In  jr,  liartlett  v. 
Charles,  59  L.  J.,  Ch.  733 ;  45  Ch.  D.  458 ;  63 
L.  T.  336  ;  39  W.  R.  135. 

Administration  Action — Creditors.] — In  an 
administration  suit  all  the  certified  debts  were 
paid,  and  the  residuary  legatees  were  declared 
entitled  to  the  estate  of  the  testator  subject  to 
an  annuity,  to  provide  for  which  a  fund  was 
retained  in  court  to  the  credit  of  the  cause. 
The  fund  in  court  was  assigned  for  value  by  the 
residuary  legatees,  and  stop-orders  were  obtained. 
Afterwards  other  creditors  of  the  testator  estab- 
lished their  claim  in  another  suit,  to  which  the 
executor  of  the  testator  and  the  residuarj'  legatees 
were  parties : — Held,  that  these  creditors  were 
entitled  to  payment  out  of  the  fund  in  court  in 
priority  to  the  assignees  of  the  residuary  legatees, 
Mooper  v.  Smart,  1  Ch.  D.  90. 


Undertaking  to  Pay.]— Where  a  person  who 
is  liable  to  {>ay  a  debt  obtains  an  order  for 
payment  to  him  of  that  sum  out  of  a  fund  in 
court  on  his  undertaking  to  pay  it  to  the  proper 
party,  the  latter  is  entitled  to  receive  the  amount 
though  it  has  subsequently  been  assigned  to  a 
person  who  obtains  a  stop-order.  Sltderjii'ld  v, 
Thacker,  18  Beav.  688. 

Restraint  on  Capital  or  Income.]— A  person 
entitled  to  a  life  interest  in  a  fund  in  court 
having  settled  such  interest  on  his  marriage, 
subsequently,  without  disclosing  the  settlement, 
mortgaged  his  interest,  and  the  mortgagees 
obtained  a  series  of  stop-orders  on  the  fund, 
in  none  of  which  was  the  income  of  the  fund 
expressly  mentioned  : — Held,  that,  upon  the  true 
construction  of  the  stop-orders  the  mortgagcea 
were  entitled  to  the  income  of  the  fund  in  priority 
to  the  trustees  of  the  settlement.  Ma^li  v.  Postle, 
63  L.  J.,  Ch.  593 ;  [1894]  2  Ch.  449 ;  8  R.  339 ; 
71  L.  T.  153. 

Assignment  of  farther   Share  of  Fond.] — 

Assignees  of  shares  in  a  fund  in  court  obtained  a 
stop-order,  which  extended  over  the  whole  fund ; 
they  afterwards  became  assignees  of  another 
share,  but  obtained  no  other  stop-order : — Held, 
that  a  subsequent  assignee  of  that  share  without 
notice,  who  had  obtained  a  stop-order,  would 
have  priority  over  them,  Macleod  v.  Buchanan^ 
4  De  G.  J.  &  S.  265  ;  3  N.  R.  623  ;  33  L.  J.,  Ch. 
306  ;  10  Jur.  (N.8.)  223 ;  10  L.  T.  9  ;  12  W.  R. 
514. 

Kotice  to  Trostees.] — ^A  first  incumbrancer 
on  a  reversionary  legacy  gave  due  notice  to  the 
trustees,  A  fund  was  afterwards  brought  into 
court  to  provi(ie  for  the  legacy,  and  a  second 
incumbrancer  obtained  the  first  stop-order  on  it : 
— Held,  that  he  did  not  thereby  obtain  priority 
over  the  first  incumbrancer.  Litesey  v.  Ilardhig^ 
23  Beav.  141. 

As  against  a  stop-onler  obtained  by  an  incum- 
brancer upon  a  fund  in  court  in  an  administration 
suit,  and  in  respect  of  which  orders  have  been 
made  directing  payment  of  interest  to  the  parties 
entitled,  notice  to  the  trustees,  though  given  by 
another  incumbrancer  before  the  stop-order  waa 
obtained,  does  not  give  priority.  Pinnock  v. 
Bailey,  52  L.  J.,  Gh.  8S0  ;  23  Ch.  D.  497  ;  4ft 
L.  T.  811  ;  31  W.  R.  912. 

A  stop-order  on  a  fund  in  court,  in  an  act  ion 
to  administer  the  trusts  of  an  original  settlement, 
obtained  by  an  assignee  of  a  cestui  que  trust's 
interest  in  the  fund  under  a  derivative  settle- 
ment, does  not  give  the  assignee  priority  over  an 
earlier  assignee  who  has  given  notice,  though 
subsequently  to  the  stop-order  being  obtained, 
to  the  trustee  of  the  derivative  settlement. 
StejfhrnJt  v.  Oreen,  64  L.  J.,  Ch.  546  ;  [1896]  2 
Ch.  148  ;  12  R.  252  ;  72  L.  T.  574 ;  43  W.  R.  465 
— C.  A. 

Kotice  of  Prior  Incumbrance  to  Second  Incnm- 
bruLcer.] — A  second  incumbrancer  of  a  fund  in 
court,  who  at  the  time  of  taking  his  security  had 
notice  of  the  existence  of  the  first  incumbrance, 
cannot,  by  obtaining  a  stop-order,  gain  priority 
over  the  first  incumbrancer,  even  although  the 
latter  never  obtains  a  stop-order.  Holmes,  In  re, 
55  L.  J.,  Ch.  33  ;  29  Ch.  D.  786— C.  A. 

An  incumbrancer  who  obtains  a  stop-order  on 
a  fund  in  court  does  not  lose  his  priority  over  a 
previous  incumbrancer  who  has  obtained  no  stop- 
order,  by  the  fact  that  he  had  notice  of  tlti 
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previous  incumbrance  at  the  time  of  obtaining' 
the  stop-order,  if  he  had  no  notice  of  it  when  he 
took  his  security.  Elder  v.  Maclem  (5  W.  R. 
447)  observed  upon.  Mutual  Life  Amv ranee 
Soriety  v.  Langley,  32  Ch.  D.  460  ;  54  L.  T.  326 
— C.  A.  Affirming  53  L.  J.,  Ch.  996  ;  32  W.  R. 
791. 

A  trustee  who  had  himself  made  advances  on 
a  fund  which  was  being  administered  by  the 
court  should  have  obtained  a  stop-order  on  the 
fund,  and  not  having  done  so  was  postponed  to 
another  incumbrancer,  who  had  obtained  a  stop- 
order.  A.  and  B.  made  advances  to  C.  upon 
his  share  in  a  fund  which  was  being  administered 
by  the  court.  A.'s  advance  was  xxiade  long  prior 
to  B.'s,  but  A.  did  not  obtain  a  stop-order  but 
B.  did.  Between  the  date  of  B.'s  advance 
and  the  date  of  his  stop-order,  an  order  was  made 
directing  payment  to  A.  of  part  of  the  fund  in 
court  in  part  satisfaction  of  A.*s  debt.  B.,  who 
was  the  plaintiff  in  the  cause,  had  the  carriage  of 
this  order.  On  the  question  whether  the  debt 
of  A.  or  B.  had  priority : — Held,  that  as  B.  had 
notice  of  A-'s  debt  by  the  order  directing  payment 
to  him,  A.  was  entitled  to  priority  over  B.  Elder 
V.  Madewn,  3  Jur.  (N.S.)  283  ;  6  W.  R.  447. 

I.  Paymaster  ob  Agcottntakt-Gen^eraIu 

Duties  and  LUbilitiei.] — Where  money  is 
directed,  by  act  of  parliament,  to  be  paid  to  the 
accountant-general,  he  is  bound  by  the  act  to 
receive  it,  and  the  court  will  not  make  an  order 
for  that  purpose.    Arion.,  1  Yes.  J.  56. 

Where  a  oecree  directed  a  sum  to  be  paid  into 
the  hands  of  the  accountant-general,  he  refused 
to  receive  a  part  of  the  sum  without  an  order. 
Payne  v.  Collier^  1  Ves.  J.  170. 

The  accountant-general  of  the  court  of  chan- 
cery has  no  right  to  attend  to  any  order  incon- 
sistent with,  or  varying  the  order  of  this  court, 
without  its  special  direction  so  to  do.  Gore  v. 
Gore,  4  Ir.  Eq.  R.  164. 

The  accountant-general  of  the  court  of  chan- 
cery is  not  a  trustee  of  the  funds  committed  to 
him,  but  merely  the  agent  of  the  court.  War- 
burtm  V.  mil,  1  Kay,  470 ;  23  L.  J.,  Ch.  633 ; 
2  Eq.  R.  441 ;  2  W.  R.  365. 

Where  the  fund  is  standing  in  the  name  of  the 
accountant-general  of  the  court  of  chancery,  the 
practice  of  the  office  is  to  enter  a  memorandum 
of  every  charging  order  left  at  the  office ;  but 
such  notice  is  not  treated  as  any  restraint,  nor 
as  equivalent  to  a  stop-order.  No  entry  is  made 
of  the  notice  of  any  other  assignment.  The 
accountant-general  is  not  a  trustee  of  the  funds 
committed  to  him,  but  merely  the  agent  of  the 
court.  The  trustees  who  have  paid  the  fund  into 
court  are  the  trustees  of  it  until  the  court  has  in 
some  way  dealt  with  it,  and  then  the  court 
becomes  the  trustee.  Therefore,  notice  to  the 
accountant-general  of  an  assignment  of  funds  in 
his  hands  is  of  no  avail  against  a  stop-order  after- 
wards obtained  by  a  subsequent  purchaser  with- 
out notice.    lb. 

Brokerage.] — ^Where  bank  stock  is  transferred 
to  the  accountant-general  with  a  direction  to 
pay  the  dividends  to  the  tenant  for  life  only  a 
percentage  off  the  dividends  is  deducted,  unless 
otherwise  ordered  by  the  court.  Dale  v.  Hayes, 
2  Sm.  &  G.  (App.)  vii. 

Upon  a  petition  to  invest  the  purchase-money 
of  lands  purchased  by  a  railway  company,  the 
whole  purchase-money  was  ordered  to  be  in- 


vested, without  deduct! niy  the  brokerajre  thereon, 
the  petitioner  undertaking;  to  pay  such  brokerage, 
and  the  railway  company  wasi/rdered  to  pay  the 
petitioner  the  amount  of  the  brokerage  paid  by 
him.  Kend-al  and  Windermere  Ry.,  In  re,  Braith- 
waiters  Tnitt,  1  Eq.  Rep.  163  ;  1  Sm.  &  G.  (App.) 
XV. ;  22  L.  J.,  Ch.  915  ;  17  Jur.  753. 

Investment  of  money  paid  into  court  by  a 
railway  company  was  ordered  to  be  made  without 
deduction  for  brokerage ;  such  brokerage  being 
paid  by  the  petitioner,  and  allowed  him  in  his 
costs  against  the  company.  Wilton,  In  re,  1 
W.  R.  504. 

In  the  usual  railway  purchase-money  invest- 
ment petition,  the  investment  is  ordered  deduct- 
ing brokerage,  the  company  paying  such  broker- 
age to  the  tenant  for  life  with  the  other  costs. 
Ilarhorovgh,  Ex  parte,  2  Eq.  Rep.  320  ;  23  L.  J., 
Ch.  260  ;  17  Jur.  1045  ;  2  W.  R.  63. 

Railway  purchase-money  invested  in  1844,  and 
asked  to  be  paid  out  by  trustees  of  a  settlement 
to  mortgagees  on  the  property,  and  that  the 
company  might  pay  brokerage  both  of  invest- 
ment and  selling  out,  as  well  as  costs  of  tenant 
for  life  and  mortgagees  appearing  separately  : — 
Held,  that  the  investment  being  made  before  the 
recent  rule  of  deducting  brokerage  made  no  dif- 
ference, but  it  would  be  payable  by  the  company, 
except  in  this  case  there  had  been  no  taxation  of 
costs  of  investment,  and  therefore  the  company 
were  only  liable  to  brokerage  on  selling  out ;  and 
that  mortgagees  and  tenants  for  life  haid  a  right 
to  appear  separately  and  have  their  costs.  LegJCt 
Settled  Estate,  In  re,  2  W.  R.  109. 

On  the  usual  petition  for  investment  of  railway 
purchase-money,  a  reference  to  the  brokerage  as 
payable  by  the  company  forms  part  of  the  order. 
New  College  {^Oxf&rd)  Ex  parte,  Btickinghain- 
shire  By.,  In  re,  2  W.  R.  2. 

Cheques.] — A  cheque  of  the  accountant-general 
was  alleged  to  have  b^en  accidentally  destroyed. 
The  court,  though  not  satisfied  with  the  evidence 
of  its  destruction,  directed  the  issue  of  a  new 
cheque,  on  the  ground  that  the  other  cheque, 
being  more  than  a  year  old,  would  not  be  paid  if 
presented.    Taylor  v.  Scrivent,  1  Beav.  571. 

The  accountant-general  had  drawn  a  cheque 
in  favour  of  a  party  who  was  entitled  to  a  sum 
of  money  standing  in  the  bank  to  the  credit  of 
the  cause.  Upon  the  application  of  a  judgment 
creditor,  an  order  v^-as  niade  to  prevent  the  cheque 
from  being  delivered,  without  further  order,  to 
the  partv  entitled  to  the  fund.  Robinson  v.  Wood, 
5  Beav.  388  ;  12  L.  J.,  Ch.  93. 

W.  C,  being  in  receipt  of  an  annuity  payable 
out  of  stock  standing  in  the  name  of  the  accoun- 
tant-general, became  indebted  to  F.  C,  who 
brought  an  action  against  him  and  obtained  a 
judgment,  upon  which  a  fieri  facias  was  issued, 
but  nothing  was  found  upon  which  to  execute  it. 
Upon  half-a-year's  annuity  falling  due,  F.  C. 
obtained  an  order  stopping  the  accountant- 
general  from  parting  with  the  cheque,  but  upon 
a  petition  the  court  declined  to  make  an  order 
authorising  the  sheriff  to  seize  the  cheque,  or  to 
direct  it  to  be  dealt  with  as  if  it  was  standing  in 
the  name  of  a  trustee,  and  the  petition  was 
dismissed.  The  court,  however,  continued  the 
order  stopping  the  accountant-general  from 
parting  with  the  cheque.  Caurtoy  v.  Vincent, 
15  Beav.  486  ;  21  L.  J.,  Ch.  291. 

A  judgment  creditor,  on  ascertaining  that  a 

sum  of  money  was  about  to  be  paid  in  a  cause  to 

i  his  debtor,  applied  by  petition  to  the  court  that 
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the  sheriff  might  be  at  libertv  to  seize  in  the 
accountant-generars  oflSce  a  cheque,  by  means  of 
which  the  sum  of  money  was  to  be  paid  out  to 
the  debtor : — Held,  that  under  s.  12  of  1  &  2 
Vict.  c.  110,  the  cheque  was  liable  to  seizure,  and 
that  inasmuch  as  the  cheque  whs  in  the  hands  of 
the  accountant-general  the  application  to  the 
court  was  proper.  Wattt  v.  Jefferyet,  3  Macn.  &  G. 
422  ;  15  Jur.  435. 

In  a  creditors'  suit  an  order  is  made  for  pay- 
ment to  four  persons  named  in  the  master^s 
report,  and  the  cheque  is  drawn  payable  at  the 
acoountant-geuerars  office  in  favour  of  the  four. 
Two  of  those  parties  being  dead,  the  accountant- 
general  refuses  to  pay  to  the  two  : — Held,  that 
the  words  "  survivor  or  survivors  of  them  "  may 
be  inserted  in  the  order.  Jefferya  v.  Smithy  11 
W.  B.  479. 

XXII.  RULES  OF  COURT. 

a.  Generally^  789. 

b.  Irregularity  and  Noncompliance  with, 

1.  General  Principles,  795. 

2.  Waiver,  797. 

3.  Particular  Cases,  799. 

4.  Costs  of— /&«  Costs. 

a.  Gekeballt. 

Effect  of  Judicature  Aots.] — ^In  all  cases  at 
common  law  which  are  not  provided  for  by  the 
judicature  acts,  the  proceedings  are  to  be  as 
they  were  before  those  acts  ;  in  all  cases  within 
the  judicature  acts,  where  no  special  steps  in 
proceedings  are  provided,  the  proceedings  are  to 
be  as  nearly  like  as  they  can  be  to  analogous 
proceedings  before  those  acts — Per  Brett,  L.J. 
JarJuon  v.  lAtchJield,  51  L.  J.,  Q.  B.  327  ;  8 
Q.  B.  D.  477  ;  46  L.  T.  518  ;  30  W.  R.  531. 

The  judicature  acts  and  rules  deal  with 
procedure  only,  and  do  not  confer  any  new 
right  of  action.  British  South  Africa  Co.  v. 
Oompanhifi  de  Mogambique^  63  L.  J.,  Q.  B.  70 ; 
[1893]  A.  C.  602  ;  6  R.  1 ;  69  L.  T.  604— H.  L.  (E.) 

An  action  in  respect  of  a  sum  of  less  than  10/. 
cannot  be  maintained  in  the  chancery  division, 
the  judicature  acts  not  having  enlarged  the 
jurisdiction  of  the  high  court.  Westhury-OTi'Sevem 
Sanita'ry  AutJwrity  v.  Meredith^  55  L.  J.,  Ch. 
744  ;  30  Ch.  D.  387  ;  62  L.  T.  839 ;  34  W.  R.  217— 
C.  A.  [By  Rules  of  Supreme  Court,  1883,  the 
Chancery  Consolidated  General  Orders  of  1860 
are  repealed.] 

Host  Couvenieut  Practice  adopted  wheu 

no  ezpreiB  Provieiou.] — In  cases  where  no  rule 
of  practice  is  laid  down  by  the  new  orders,  and 
there  is  a  variance  in  the  old  practice  of  the 
chancery  and  common  law  courts,  that  practice 
is  to  prevail  which  is  considered  by  the  court 
most  convenient.  Aewbiggin-ly-tfie-Sea  Gaa  Co. 
v.  Armstrong,  49  L.  J.,  Ch.  231  ;  13  Ch.  D.  310  ; 
41  L.  T.  637  ;  28  W.  R.  217— C.  A. 

When  the  rules  of  practice  at  common  law 
Hnd  in  equity  do  not  agree,  the  more  convenient 
practice  is  to  be  adopted.  Thomas  v.  Paling 
21  Ch.  D.  367  ;  47  L.  T.  208  ;  30  W.  R.  716— 
C.A. 

'< Cause  then  pending."] — A  judgment  was 
delivered  before  the  rules  of  18S3  came  into 
oi)eration,  by  which  the  action  was  dismissed 
and  the  plaintiff  was  ordereti  to  pay  the  costs. 
The  taxing-ma^tcr^s  certiticate  was  made  after 


the  rules  of  1883  had  come  into  operation: — 
Held,  that  the  latter  rules  applied  as  the  action 
was  a  "cause  then  pending"  within  the  mean- 
ing of  the  preface  of  the  latter  rules.  Bosicell  v. 
Qtahs,  57  L.  J.,  Ch.  101  ;  57  L.  T.  742 ;  36  W.  R. 
65— C.  A. 

Cause  or  Proceeding  pending.]— A  decree  was 
made  upon  motion  for  decree  by  a  vice-chan- 
cellor before  the  judicature  act  came  into 
operation.  No  petition  of  appeal  had  been 
presented  : — Held,  that  there  was  no  cause, 
matter  or  proceeding  pending  within  the  Judica- 
ture Act,  1873,  8.  22  ;  that  the  appeal  must  be 
prosecuted  in  accordance  with  the  new  practice, 
and  that  no  direction  of  the  court  as  to  the  form 
and  manner  of  proceeding  was  necessary.  Bart' 
lam  V.  Yatei,  1  Ch.  D.  13  ;  33  L.  T.^338 ;  24 
W.  R.  19. 

Whether  New  or  Old  Practice  applic- 
able.]— An  answer  prepared  previously  to  the  1st 
November,  but  sworn  on  the  3rd  November,  ' 
1876,  was  entitled  "  In  Chancery."  The  clerk 
of  records  and  writs  objected  to  file  it,  on  the 
ground  that  it  should  have  been  entitled  "  In 
the  High  Court  of  Justice,  Chancery  Division  *' : 
— ^Held,  that  under  the  provisions  of  the  direc- 
tions of  the  3rd  November,  1875,  the  heading 
was  correct,  and  that  the  answer  should  be  filed. 
Barwich  v.  Yeadon  Local  Board,  33  L.  T.  322  ; 
24  W.  R.  23. 

In  a  suit  pending  on  the  1st  November,  1875, 
in  which  notice  of  motion  has  not  been  given 
under  the  old  practice,  the  plaintiff  musr,  at  the 
time  when  he  would  have  given  such  notice, 
join  issue  under  the  new  practice,  without  filing 
affidavits  in  support  of  his  case,  unless  by  con- 
sent or  special  leave  obtained  on  notice  for  the 
purpose.    Att.'Gen.  v.  WilUhire,  1  Ch.  D.  89. 

When  a  defendant  in  a  suit  pending  on  the 
1st  November,  1875,  had  not  ai)peared,  and 
failed  to  put  in  an  answer  : — Held,  that  the 
cause  should  proceed  under  the  new  practice, 
and  the  bill  be  treated  as  a  statement  cf  claim, 
so  that  the  plaintiff  might  set  down  the  cause 
on  motion  for  judgment,  under  the  Judicature 
Act,  Ord.  XXIX.  r.  10.  Provident  Permanent 
Building  Society  v.  Greenhill,  45  L.  J.,  Ch.  272  ; 
1  Ch.  D.  624. 

In  a  suit  to  set  aside  a  settlement  on  the 
ground  of  fraud  and  surprise  on  the  plaintiff, 
evidence  was  filed  in  reply  tending  to  shew  that 
he,  at  the  time  of  executing  the  settlement,  was 
of  infirm  mind.  Upon  the  hearing  of  a  motion 
for  leave  to  use  this  evidence  (which  had  been 
objected  to  as  not  being  properly  evidence  in 
reply),  the  plaintiff  asked  for  leave  to  amend 
the  bill  and  go  into  fresli  evidence.  The  cause 
was  at  issue  before  the  1st  November,  1875  ;  and 
the  hearing  had  been  fixed,  and  only  accidentally 
postponed.  Leave  was  given  to  the  plaintiff  to 
amend  the  bill,  and  go  into  further  evidence. 
Moe  V.  Bavies,  2  Ch.  D.  729  ;  23  W.  R.  606. 

The  court  will  not,  on  an  ex  parte  application, 
direct  proceedings  in  a  pending  suit  to  be  con- 
tinued under  the  old  practice.  Perkins  v.  Slater, 
I  Ch.  D.  83  ;  24  W.  R.  39. 

An  application  for  leave  to  issue  a  writ  of 
attachment,  for  the  enforcement  of  an  order 
perfected  before  the  commencement  of  the 
judicature  acts,  cannot  l)e  made  ex  parte,  but 
only  upon  notice,  in  accordance  with  the  Judica- 
ture Act,  1875,  Ord.  XLIV.  r.  2.  Anon.,  24 
W.  R.  103. 
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In  a  unit  pctnling  od  the  2nil  November,  1875, 
the  ilcrcnihtnt,  IwinK  Inflnii,  cuuld  Dot  put  in  an 
niiiwer  nor  bo  atlftcheil  for  conicmpt.  Leave 
wo*  givvn  lo  proceed  to  take  the  bill  pro  con- 
foBo,  under  the  uld  practice.  ViUlfy  v.  B^Mifant, 
IS  L.  J.,  Ch.  2110 ;  I  Ch.  D.  84  :  34  W.  B.  SS. 

A  unit  In  which  a  decree  had  been  miulc.  and 
which  hail  become  abated  before  the  judicature 
[I'll,  revived  aecordinB  to  the  old  practice. 
rVnrni  V.  i./(«*,  24  W.  R.  03. 

Humble,  that  nppliealions  for  an  order  to  cerrj 
nil  |mic!wiliii){»  under  ihu  Judicature  Act  187B, 
(Ird.  L.  r.  4,  ma;  bo  mode  to  a  judge  at 
[:hnmbGn.    lli. 

In  B  suit  pendltig  on  the  lat  November,  1876, 
nil  nltnuhment  for  want  of  answer  may  issue 
HKBlnit  n  dffomlant  under  the  old  practice. 
aarU»Q-7.  Hi'l/dt,  4S  L.  J.,  Ch,  CO;  1  Ch,  D. 
81 ;  26  W.  B.  123. 

Power  to  Order  Tranefta.l— The  court  of 

npjieal  hns  no  jiiriwiiction  to  order  the  transfer 
of  n  nuit  in!illlutc<l  in  the  court  of  chaucer? 
iH'forc  Ihc  juilicaliirG  acts  came  into  operation 
tiMin  llie  court  of  one  vice-chancellor  to  that 
of  anotliur.  1'ho  Lord  Chaiict'llor  alone  hoe 
juriwlii'Iion  to iiinkcituch  an  onler.  Ilulley,  lit 
rf.  l)r,irdt  v.  Putt,  S3  L,  T.  337. 

The  court  of  appeal  has  no  jurisdiction 
lunke  an  unlcr  for  the  tmusfer  of  a  matter  co 
iiicnccil   by  pclition  under  the  statutory  juris- 
dicutiou  of  Ihe  court  of  chancery   before  the 
Judicnlure  Act,  IS73,  cnmc  into  0)>cmiiou,  from 
one  judge  lu  another.    Hoyii,  Jit  rr.  1  Ch.  U.  12, 

Power  of  Jndgoe  to  nike  Bnlce.]  —  The 
•;a  &  an  Vlct  c  21,  «.  2G,  gave  i«>wcr  to  ilie 
luinnia  of  tliA  exchet|uer  lo  make  rulci'  as  lo 
Ihc  iiiiHt'NS  practice  ami  moite  of  pleailing  on 
ic  nidil  of  Ibe  court,  and  to  apply  Ihc 
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ring,  under  3*4  Viet.  c.  i)4,  and  4  &  5 
cl.  c.  62,  the  force  of  p.-irlianientary  enact- 
;nt.  power  was  given  to  the  court  in  all  suits 
order  service  of  a  subpoena  upon  a  defendant 
residing  abroad.  The  15  A  16  Vicr.  c.  86, 
abolished  the  anbpeena  aiid  Bulstiluted  for  it 
a  cojjy  of  the  bill,  and  em|)oivered 
the  judges  of  the  court  to  make  general  ruUs 
orders  for  carrying  the  purposes  of  the  act 
effect,  and  for  regulating  tlio  times  and 
mode  and  form  of  procedure.  By  the  7th  inle 
of  the  lOth  of  the  consolidated  onlers,  Ihe  court 
is  authorised  to  order  service  of  a  copy  of  the 
bill  upon  a  defendant  residing  abroad : — Held, 
that  this,  being  only  an  adaptation  of  the 
practice  to  the  existing  contsc  and  form  of  pro- 
cedure,  iras  on  order  which  It  was  within  the 
power  of  the  judges  of  the  court  to  make. 
Drummmd  v.  brmimomi,  36  L.  J.,  Ch.  153i 
L.  E.  2Ch.  32;  15L.T.337.  Affirming  14  W.K. 
828. 

The  consolidated  orders,  and  all  other  ordere 
of  the  court  made  since  (he  3  &  4  Vict  c.  94, 
derive  a  statolory  force  from  that  act,    lb. 

The  general  orders  of  ISGO  have  an  equal 
statutory  force  with  those  of  1845.    lb. 

The  order  of  November  11th,  1862,  r.  26, 
allowing  interest  on  simple  contract  debts  from 
(he  dale  of  a  winding-up  order,  Is  invalid,  as  ant 
authorised  by  the  Companies  Act  of  1862. 
IlFrrfardthire  Baahixg  C».,  In  re,  36  L.  J„  Ch. 
806  ;  L.  K.  4  E;i.  250  ;  17  L.  T.  58  ;  15  W.  E. 
10,>Q. 

The  26th  rule  of  the  Rcnenil  order  of 
S'ovembcr.  1862,  is  ultra  rires.  Eait  of  England 
B««i.-|.jC,..,  7«r«,L,  R.  4Ch,  14;  19L.T,299; 
17  W,  H.  18. 

Kulc  2  (7)  of  Ord.  LV.  of  the  Rules  of  the 
Supreme  Court,  1883,  though  it  a&ects  the  juris- 
''    '        and  not  merely  the  procedure  of  the 


moil  law  |in)rc<lun>  arts  to  that  side  of  the  court,  is  not  ultra  vires,  being  in  acconlani 
t  ;— Held,  (hat  (his  power  did  no(  authorise  i  the  power  conferred  by  IS  k  1!)  Vict,  i 


iln>  lian>iis  (u  make  a  rule  pving  a  right  of 
iiplK-al  i«  ituvloiis  for  a  new  (rial  for  a  [lowor 
lo  n-tnilatp  (he  pmcdce  of  a  cimrt  iniplle*  no 
|.i<\n>r  tonliur  (hcoxioui  or  naturcof  the  juris- 
ihi'iion.  nml  ft  is  itot  (o  he  prcsumo'l.  without 
ilio>']i';i:i'«(  blignuieo  of  (he  le):i<Inture,  that  an 
iul<  1  iiir  ixurt  >lti>ulit  be  mitidnl  at  discrvlion  to 
iiii|ii>H'  jiiri<<Iicliim  on  a  suiirrior  court.  Att.- 
li.*.  \.  >•„■;.  «,  4  N.  R,  a» !  10  11,  L,  Can.  TiM  : 
III  .liir.  iX,^>  44(1 ;  U)  K  T.  431 :  12  W.  R  All. 

Vhi-  cn«tion  of  a  new  risUi  of  ap|ivd  ii'-iuin.-j 
lij^.^'iadve  auilKiritv.     Ih. 

Ihc  nili-s  fi  Hrp,  tioii .  H.  T,.  K.  Vict,,  chanm- 

\-\  ^uiutp  1  all miwrilicn  mil's n-mainuiichaii).i<l 
:u  si>  far  a*  they  at«  I'lrt  in^^ql>i^lcnt  wnti 


136,  s 


!with 


W,v  «.  />V-,  13  C.  B.  61* !   S,™*l.r  or  .tiuniiBixa 
C,  I.  K,  .v,Mi:  sa  |„  J,.  C.  r.  923.  :<.\mnitK«i  ..f  itr 

Vhv  Umi)  Chan,vlk>r  >Miun»t.  und,T  :he  1.\  J:  Ifi    II .  f.v  ibf' 
V;.-i,  c-S*.  maWMtleni  alieiiiii;  ihe  pmec.v.tf  I  I,nribi,a)iprinrto 
ihe   <\'iirt    a»   «ejr«ls;isl    hy    tiie   iviih'4  il»i««l   ~ 
(.-incral  >i*Nhiit.wiT!u«H  lliea.li-ivar.1  a*.;>.!.i:WT  !!<«■  ji-ntv    Tfcr 
i.ih.veoircr -al^-v-s  in  o^a^l^'or;.     T!-.e)M.<-:i]  I  tlut'al'boonh 
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fact  intended 
powers  of  that  act,  as  well  as  nniter  these 
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Iikoroftt  Fowen  ef  Ooittt  of  Chaacerj.} — 

The  court  of  chaBCerr  has  nn  iuhtirnt    power, 

.juiio  imlt't'cndciitly  of  fiaiutory  autbgrity,  to 

iiinke     ordiTi    rcguUting    its    own    *"' 
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to  vary  or  relax  the  terms  of  the  p;eneral  orders 
of  August,  1841.  Medhunt  v.  Allison,  4  Hare, 
479. 

To  prevent  a  superscilcas  under  the  General 
Order  in  Bankruptcy  (2«th  June,  1793),  the 
strongest  proof  required  of  the  purpose  bond  fide 
to  prosecute  the  commission  prevented  by  acci- 
dent, illness,  adjudication  too  late  for  the 
Gazette,  &c.  Frerman,  Ex  parte,  1  Ves.  &  B.  43. 
Particular  circumstances  would  take  a  case 
out  of  the  general  order  (26th  June,  1793).  lb. 
It  is  no  objection  to  the  granting  the  certificate 
that  the  date  of  t!ie  signatures  was  attached  by 
third  person,  if  it  be  so  done  before  the  creditor 
signs  his  name.  General  orders  may  be  dis- 
pensed with  under  circumstances  in  discretion 
of  court.  Reyjwldn.  Ej' parte,  1  Deac.  &  C.  459  ; 
Mont.  508  ;  1  Mont.  &  Bli.  263. 

The  orders  of  26th  August,  1841,  having  been 
made  in  pursuance  of  the  pjxi visions  of  3  &  4 
Vict.  c.  94,  an<l  4  &  5  Vict.  c.  52,  are  obligat<^ry 
upon  the  court  with  the  force  and  effect  of  a 
statutory  enactment,  and  the  court  has  no 
discretionary  power  of  dispensing  with  a  literal 
compliance  with  their  ro<|uisition8.  Calvert  v. 
4Snndy,  14  L.  J.,  Ch.  141  :  9  Jur.  122. 

Therefore,  where  a  plaintiff  had  permitted  the 
period  limited  by  the  39th  order  of  August,  1841, 
to  expire  before  setting  down  the  cause  for 
argument,  upon  an  objection  taken  by  the  answer 
for  want  of  parties,  the  court  refused  to  order 
the  cause  to  be  set  down,  on  the  ground  that  it 
bad  no  jurisdiction.     lb, 

Semble,  that  the  court  has  power  to  relax  the 

opemtion  of  its  general  rules  of  March,  1834. 

Mkui^n  V.  Ball,  3  Jo.  &  Lat.  374. 

^Xhe   general  orders   of  the  court  are  to   be 

r^arded    as   part   of    the   statute    under    the 

ant^onty  of  which  they  were  made,  and  not  to 

binri^?^'^^^  ^^^*"  ^"  special  considerations,  but 

condu  t    T"'"^'  ^°^^^^  ^'^^^^  ^^  something  in  the 

disentitl       1 1^®  party  insisting  on  them  which 

V.  7>-u..- ?^,f?*'^  from  relying  on  them.    Bavies 

^»  ^^eTsourt  f  K        "**  are  i^ot  so  absolutely  binding 

'^laxed      Tj  ^^^7  cannot  be  in  any  instance 

like  ape'no  i^^  general  merits  of  the  case  and  the 

^^^J  the  con  ?""^^®  ^^^  departing  from  them,  but 

^^rse  of  th«  "^^  ^^  ^^^^  parties  or  events  in  the 

f  PPear  the  or  r*"^"'  '    ^^^  if   ^^   the   case  there 

•J'C"    as  fi^^^r'^av  grounds  of  equitable  relief, 

th^^  ^'^®  ^lief    *"''P^^se  or  accident,  the  court 

3-7  ordejTs.     Jf  against  the  strict  construction  of 

The  ^*^''ii^f^  V.  Uodder,  12  Jr.  Eq.  R. 

soim^^'^*'  ^ow^  ^^^   oourt  are  to  be  considered 

«tanc^®?*^''ve  Jl  ^^nai-zxl    rules,  but  not  as  being 

^e   lol/^  ^enn  }"^^    ^^loy  can,  under  no  circum- 

tbe  in  '^  ^f-Oe^  /^^  £rotii.     The  time  allowed  by 

tlmi^in  ^^"^'ieije  r  *^''^«uriug  the  report  as  to 

by  t|j^  Qp  o^  ^'  ^^      sarx     answer  extended,   the 

^*^ini>  *i°^ces   1  .®     ox-cier  having  been  delayed 

the  ly^^nah  ?®'"^       <2losed,  and   the  plaintiff 

«fice8ta!?^''8  riLi^^^^'"*^»ice  omitted  to  obtain 

S^^^o  e^  Jr^^^*^     <^i»at  further  time  was 

T^J'-^^o^^r^     i?'*^     to  make  his   report. 

Powf^  ^"^^    ^i*e    HQl  imperative ;  but 

^-  ^      <^«i«e  being  made,  has  the 

"^^    tliie  strict  rule.    Daniel 

'  '-^^-iii  tiffs  solicitor  cannot, 
"■^^ea    with,  if   expressly 
^  ^^^     the  court.     ChrUVg 
-^   ^^^^rr.  37. 


The  court  has  power  to  dispense  with  the 
general  ordere,  if  the  circumstances  and  justice 
of  the  case  require  it.  Ferrand  v.  Bradford 
OarpornthM,  21  Beav.  422  ;  8  De  G.  M.  &  G.  63  ; 
25  L.  J.,  Ch.  389  ;  2  Jur.  (N.8.)  360 ;  4  W.  R. 
350. 

The  authority  of  the  40th  order  of  the  7th  of 
August,  i852,  does  not,  b}'  expressly  reserving 
power  to  the  court  to  enlarge  the  time  for  doing 
certain  specified  acts,  abridge  the  inherent 
authority  of  the  court  to  dispense  with  the 
ordere  in  cases  where  that  order  does  not  apply. 
lb. 

Any  judge  of  the  court  may  dispense  with  the 
general  orders  of  the  court  where  justice  requires 
it,  and  this  jurisdiction  is  not  impliedly  excluded 
by  the  40th  order  of  August,  1852,  from  cases 
not  within  it.    lb, 

ByXaaten.] — The  masters  have  no  power 

to  dispense  with  or  relax  the  general  orders  of 
the  court.  Smith  v.  Webiter,  3  Myl.  &  C.  244  ; 
1  Jur.  914. 

Under  the  3  4t  4  Will.  4,  c.  94,  s.  13,  and  the 
13th  amended  order  of  1828,  the  master  is  put 
in  place  of  the  court,  with  respect  to  enlarge- 
ment of  publication,  amendment  of  bill  and 
time  to  plead,  answer  or  demur,  and  may 
dispense  with  the  order  of  1828.  Miltown  v. 
Stewart,  1  Jur.  940. 

Under  the  statute  3&  4  Will.  4,  c.  94,  s.  13,  the 
masters  have  the  same  jurisdiction  to  dispense 
with  the  strict  letter  of  the  general  orders,  in  the 
cases  mentioned  in  the  act,  as  the  court  itself 
has.  Milbanke  v.  Stt'veru,  8  Sim.  160  ;  7  L.  J., 
Ch.  107  ;  2  Jur.  759.  But  see  JAoyd  v.  Wait, 
4  Myl.  &:  C.  257  ;  3  Jur.  668. 

Exceptions  to  the  imswer  filed  16th  March, 
the  time  for  obtaining  the  order  of  reference 
commenced  on  the  24th,  which  was  G<x)d  Friday, 
but  the  secretary's  office  was  closed  on  the  23r<i. 
and  continued  closed  till  the  Srd  of  April.  The 
order  was  obtained,  and  served,  and  left  at  the 
master's  office  on  the  4th,  and  the  warrant 
obtained  on  the  6th,  and  appointed  for  the 
12th  : — Held,  that  the  order  might  V)e  carrietl 
into  effect  (relaxing  the  6th  order  of  April,  1828)  ; 
but  that  the  application  should  be  made  to  the 
court,  and  not  to  the  master.  Smith  v.  Webb, 
1  Jur.  524. 

Effeot  of  Fraotioe  upon.] — Effect  of  continued 
practice  against  an  order  of  court.  Boehm  v. 
De  Tastet,  1  Ves.  &  B.  327. 

Repeated  decisions,  forming  a  series  of  prac- 
tice, may  amount  to  the  reversal  of  an  order.  lb. 

Rules  of  practice  will  always  yield  to  special 
circumstances  verified  by  evidence.  Butler  v. 
Bidkeley,  2  Swanst.  374. 

In  equity,  the  rules  of  court,  in  respect  of 
practice,  are  to  be  strictly  observed  only  where 
the  occasions  which  rendered  them  requisite  are 
pressing  and  require  their  observance.  Vinter 
V.  BickU-y,  12  Price,  460. 

Where  indulgence  cannot  be  given  without 
doing  what  is  most  unusual,  the  court  will  adhere 
to  the  practice  intended  to  be  established  by 
the  general  order.     Wilton  v.  Parker,  1  Coop. 

C  G  346. 

The  general  order  of  1725,  limiting  the  time 
of  appeal  to  one  month,  cannot  prevail  against 
the  practice  contrary  to  it.     Wood  v.   Griffith, 

19  Ves  550. 

One  of  sworn  clerks  of  chancery  files  bill 
against  ail  the  six  clerks,  praying  that  agree- 
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In  a  suit  pending  on  the  2n(l  November,  1875, 
the  defendant,  being  infirm,  cuuld  not  put  in  an 
answer  nor  be  attached  for  contempt.  Leave 
was  given  to  proceed  to  take  the  bill  pro  con- 
fesso,  under  the  old  practice.  OtUley  v.  Butti/ant, 
45  L.  J.,  Ch.  200  ;  1  Ch.  D.  84  ;  24  W.  R.  65. 

A  suit  in  which  a  decree  had  been  made,  and 
which  had  become  abated  before  the  judicature 
act,  revived  according  to  the  old  practice. 
Crane  v.  lAfftu^,  24  W.  R.  93. 

Semble,  that  applications  for  an  order  to  cany 
on  proceedings  under  the  Judicature  Act  1875, 
Ord.  L.  r.  4,  may  be  made  to  a  judge  at 
chambers.    Ih, 

In  a  suit  pending  on  the  Ist  November,  1875, 
an  attachment  for  want  of  answer  may  issue 
against  a  defendant  under  the  old  practice. 
Garling  v.  IUtyd»,  45  L.  J.,  Ch.  66;  1  Ch.  D. 
81  ;  26  W.  R.  123. 

Power  to  Order  Transfer.] — The  court  of 


appeal  has  no  jurisdiction  to  order  the  transfer 
of  a  suit  instituted  in  the  court  of  chancery 
before  the  judicature  acts  came  into  operation 
from  the  court  of  one  vice-chancellor  to  that 
of  another.  The  Lord  Chancellor  alone  has 
jurisdiction  to  make  such  an  order.  Hut  ley ,  In 
re,  Beards  v.  PuU,  33  L.  T.  337. 

The  court  of  appeal  has  no  jurisdiction  to 
make  an  order  for  the  transfer  of  a  matter  com- 
menced by  petition  under  the  statutory  juris- 
dication  of  the  court  of  chancery  before  the 
Judicature  Act,  1873,  came  into  operation,  from 
one  judge  to  another.    Boyd,  In  re,  1  Ch.  D.  12. 

Power  of  Judges  to  make  Rules.]  —  The 
22  &  23  Vict.  c.  21,  s.  26,  gave  power  to  the 
barons  of  the  exchequer  to  make  rules  as  to 
the  process,  practice  and  mode  of  pleading  on 
the  revenue  side  of  the  court,  and  to  apply  the 
common  law  procedure  acts  to  that  side  of  the 
court : — Held,  that  this  power  did  not  authorise 
the  barons  to  make  a  rule  giving  a  right  of 
appeal  on  motions  for  a  new  trial,  for  a  power 
to  regulate  the  practice  of  a  court  implies  no 
power  to  alter  the  extent  or  nature  of  the  juris- 
diction, and  it  is  not  to  be  presume*!,  vnthout 
tlie  clearest  language  of  the  legislature,  tliat  an 
inferior  court  should  be  entitled  at  discretion  to 
impose  jurisdiction  on  a  superior  court.  Ait.- 
Gen,  v.  Sniem,  4  N.  R.  29  ;  10  H.  L.  Cas.  704  ; 
10  Jur.  (N.8.)  446  ;  10  L.  T.  434  ;  12  W.  R.  641. 

The  creation  of  a  new  right  of  appeal  requires 
legislative  authority.    Ih, 

The  rales  of  Reg.  Gen.,  H.  T.,  16  Vict.,  change 
the  practice  only  as  to  written  rules  and  rules 
by  statute  ;  all  unwritten  rales  remain  unchanged 
ill  so  far  as  they  are  not  inconsistent  with  the 
new  rules.  Begg  v.  Fijrhes,  13  C.  B.  614  ;  2 
C.  L.  R.  856 ;  23  L.  J.,  C.  P.  222. 

The  Lord  Chancellor  cannot,  under  the  15  &  16 
Vict.  c.  86,  make  orders  altering  the  practice  of 
the  court  as  regulated  by  the  consolidated 
general  ordei*s,  without  the  advice  and  assistance 
uf  three  other  judges  in  chancery.  The  general 
urdeis  of  the  court  of  the  6th  October,  1866,  are 
therefore  invalid.  Short  v.  Roberts,  L.  R.  2  Ch. 
13  ;  15  L.  T.  238.  Affirming  12  Jur.  (N.s.)  991 ; 
15  W.  R.  91. 

The  general  orders  in  bankruptcy  are  made  by 
the  Lord  Chancellor  under  the  act  of  1869,  s.  78, 
smd  no  question  as  to  their  validity  can  be  enter- 
tained by  the  court.  Buries,  In  re,  21  L,  T. 
685. 

By  the  33rd  order  of  the  8th  of  May,  1845, 


having,  under  3  &  4  Vict.  c.  04,  and  4  &  5 
Vict.  c.  52,  the  force  of  parliamentary  enact- 
ment, power  was  given  to  the  court  in  all  suits 
to  order  service  of  a  subpoena  upon  a  defendant 
residing  abroad.  The  \o  k.  16  Vict.  c.  86, 
abolished  the  subpoena  and  substituted  for  it 
the  service  of  a  copy  of  the  bill,  and  emjiowered 
the  judges  of  the  court  to  make  general  rules 
and  orders  for  carrying  the  purposes  of  the  act 
into  effect,  and  for  regulating  the  times  and 
mode  and  form  of  procedure.  By  the  7th  rule 
of  the  10th  of  the  consolidated  orders,  the  court 
is  authorised  to  order  service  of  a  copy  of  the 
bill  upon  a  defendant  residing  abroad : — Held, 
that  this,  being  only  an  adaptation  of  the 
practice  to  the  existing  course  and  form  of  pro- 
cedure, was  an  order  which  it  was  within  the 
power  of  the  judges  of  the  court  to  make. 
Brummond  v.  Bruwmond,  36  L.  J.,  Ch.  153; 
L.  R.  2  Ch.  32  ;  15  L.  T.  337.  Aflarming  14  W.  R. 
828. 

The  consolidated  orders,  and  all  other  orders 
of  the  court  made  since  the  3  &  4  Vict.  c.  94> 
derive  a  statutory  force  from  that  act.    lb. 

The  general  orders  of  1860  have  an  equal 
statutory  force  with  those  of  1845.    lb. 

The  order  of  November  11th,  1862,  r.  26, 
allowing  interest  on  simple  contract  debts  from 
the  date  of  a  winding-up  order,  is  invalid,  as  not 
authorised  by  the  Companies  Act  of  1862. 
Herefordshire  Banking  Co.,  In  re,  36  L.  J.,  Ch. 
806  ;  L.  R.  4  Eq.  250 ;  17  L.  T.  58  ;  15  W.  R. 
1056. 

The  26th  rule  of  the  general  order  of 
November,  1862,  is  ultra  vires.  £a8t  of  Eftgland 
Banking  Co.,  In  re,  L.  R.  4  Ch.  14  ;  19  L.  T.  299  ; 
17  W.  R.  18. 

Rule  2  (7)  of  Ord.  LV.  of  the  Rules  of  the 
Supreme  Court,  1883,  though  it  affects  the  juris- 
diction, and  not  merely  the  procedure  of  the 
court,  is  not  ultra  vires,  being  in  accortlanoe  with 
the  power  conferred  by  18  &  19  Vict.  c.  136,  s.  16, 
and  in  fact  intended  to  be  made  under  the 
powers  of  that  act,  as  well  as  under  those  con- 
ferred by  the  judicature  acts.  Loudon  Corpora- 
tion, Ex  parte,  53  L.  J.,  Ch.  6  ;  25  Ch.  D.  384  ; 
49  L.  T.  437  ;  32  W.  R.  87. 

Isherent  Powers  of  Court  of  Chancery.] — 
The  court  of  chancery  has  an  inherent  power, 
quite  independently  of  statutory  authority,  to 
make  orders  regulating  its  own  procedure. 
Beavan  v.  Mornington  {Countess^,  8  H.  L.  Cas. 
525  ;  30  L.  J.,  Ch.  663  ;  6  Jur.  (N.S.)  1123  ; 
8  W.  R.  669. 

By  the  5th  section  of  the  General  Order  of  the 
Court  of  Chancery  of  the  7th  August,  1852,  it  is 
provided,  "that  no  inrolmcnt  of  any  decree, 
order  or  dismission  shall  be  allowed  after  the 
expiration  of  five  years  from  the  date  thereof." 
B.,  for  the  purpose  of  appealing  to  the  House  of 
Lords,  applied  to  the  Lord  Chancellor  for  leave 
to  inrol  a  decree,  notwithstanding  the  lapj-e  of 
five  years.  The  application  was  refused  : — Held, 
that  although  the  order  of  1S52  was  practically 
to  shorten  the  time  of  appeal  allowed  by  the 
standing  orders  of  the  House  of  Lords,  the  or<:2r 
of  1852  was  not  ultra  vires  and  void.     lb. 

The  time  for  inroUing  decrees  is  matter  of 
mere  procedure,  which  the  court  of  chancery, 
by  its  inherent  authority,  may  regulate.    Jb. 

Dispensing  with  Complianee — By  Court.]— 
Jurisdiction  or  discretionary  power  of  the  court 
by  the  effect  of  the  statute  8  &  9  Vict.  c.  105,  s.  2 
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to  vary  or  relax  the  terms  of  the  general  orders 
of  August,  1841.  Medhurst  v.  Alligon^  4  Hare, 
479. 

To  prevent  a  supereetleas  under  the  General 
Order  in  Bankniptcy  (2(5th  June,  1793),  the 
strongest  proof  required  of  the  purpose  bond  fide 
to  prosecute  the  commission  prevented  by  acci- 
dent, illness,  adjudication  too  late  for  the 
Gazette,  &c.  Ftevman^  Ex  parte,  1  Ves.  &  B.  43. 
Particular  circumstances  would  take  a  case 
out  of  the  general  order  (26th  June,  1793).  Ih. 
It  is  no  objection  to  the  granting  the  certificate 
that  the  date  of  tlie  signatures  was  attached  by 
third  person,  if  it  be  so  done  before  the  creditor 
signs  his  name.  General  orders  may  be  dis- 
pensed with  under  circumstances  in  discretion 
of  court.  RfijnoliU,  Exiyarte,  1  Deac.  &  C.  459  : 
Mont.  508  ;  1  Mont.  &  Bli.  263. 

The  orders  of  26th  August,  1841,  having  been 
made  in  pursuance  of  the  provisions  of  3  &  4 
Vict.  c.  94,  and  4  &  5  Vict.  c.  52,  are  obligatory 
upon  the  court  with  the  force  and  effect  of  a 
statutory  enactment,  and  the  court  has  no 
discretionary  ])ower  of  dispensing  with  a  literal 
compliance  with  their  rcijuisitions.  Calvert  v. 
Gandy,  14  L.  J.,  Ch.  141  ;  9  Jur.  122. 

Therefore,  where  a  plaintiff  had  permitted  the 
period  limited  by  the  39th  order  of  August,  1841, 
to  expire  before  setting  down  the  cause  for 
argument,  upon  an  objection  taken  by  the  answer 
for  want  of  parties,  the  court  refused  to  order 
the  cause  to  be  set  down,  on  the  ground  that  it 
had  no  jurisdiction.    Ih. 

Semble,  that  the  court  has  power  to  relax  the 
operation  of  its  general  rules  of  March,  1834. 
Ath'uiMn  V.  Ball,  3  Jo.  &  Lat.  374. 

The  general  orders  of  the  court  are  to  be 
legarded  as  part  of  the  statute  under  the 
authority  of  which  they  were  made,  and  not  to 
be  departed  from  on  special  considerations,  but 
bind  the  court,  unless  there  is  something  in  the 
conduct  of  the  parly  insisting  on  them  which 
disentitles  him  from  relying  on  them.  Daviea 
V.  Davies,  10  Ir.  Eq.  R.  614. 

The  general  orders  are  not  so  absolutely  binding 
on  the  court  that  they  cannot  be  in  any  instance 
relaxed.  The  general  merits  of  the  ca<?e  and  the 
like  are  no  grounds  for  departing  from  them,  but 
only  the  conduct  of  the  parties  or  events  in  the 
course  of  the  suit ;  and  if  in  the  case  there 
appear  the  ordinary  grounds  of  equitable  relief, 
8uch  as  fraud,  surprise  or  accident,  the  court 
may  give  relief  against  the  strict  construction  of 
the  orders.  Djwnhtg  v.  Hodder^  12  Ir.  £q.  B. 
371. 

The  orders  of  the  court  are  to  be  considered 
as  laying  down  general  rules,  but  not  as  being 
so  imperative  as  that  they  can,  under  no  circum- 
stances, be  departed  from.  The  time  allowed  by 
the  12th  order,  for  procuring  the  report  as  to 
the  insuthcicncy  of  an  answer  extended,  the 
drawing  up  of  the  order  having  been  delayed 
by  the  offices  being  closed,  and  the  plaintiff 
having  through  inadvertence  omitted  to  obtain 
the  master's  certificate  that  further  time  was 
necessary  to  enable  him  to  make  his  report. 
Burrell  v.  mcholsm,  6  Sim.  212. 

The  general  orders  are  not  imperative ;  but 
the  court,  on  a  special  case  being  made,  has  the 
power  of  departing  from  the  strict  rule.  Darnel 
V.  Falmouth,  6  L.  J.,  Ch.  69. 

The  affidavit  of  the  plaintiff's  solicitor  cannot, 
in  any  case,  be  dispensed  with,  if  expressly 
required  by  the  orders  of  the  court,  uhritt's 
Sotpital  V.  Orainger,  10  Jur.  37. 


The  court  has  power  to  dispense  with  the 
general  ordere,  if  the  circumstances  and  justice 
of  the  case  require  it.  Ferrand  v.  Bradford 
Corportithn,  21  Beav.  422  ;  8  De  G.  M.  &  G.  63  ; 
25  L.  J.,  Ch.  389 ;  2  Jur.  (N.S.)  360 ;  4  W.  R. 
350. 

The  duthoiity  of  the  40th  order  of  the  7th  of 
August,  i852,  does  not,  by  expressly  reserving 
power  to  the  court  to  enlarge  the  time  for  doing 
certain  specified  acts,  abridge  the  inherent 
authority  of  the  court  to  dispense  with  the 
orders  in  cases  where  that  order  does  not  apply. 
Ih. 

Any  judge  of  the  court  may  dispense  with  the 
general  orders  of  the  court  where  justice  require.^ 
it,  and  this  jurisdiction  is  not  impliedly  excluded 
by  the  40th  order  of  August,  1852,  from  cases 
not  within  it.    Ih. 


By  Matters.] — The  masters  have  no  power 


to  dispense  with  or  relax  the  general  orders  of 
the  court.  Smith  v.  Wehster,  3  Myl.  &  C.  244  ; 
1  Jur.  914. 

Under  the  3  &  4  Will.  4,  c.  94,  s.  13,  and  the 
13th  amended  order  of  1828,  the  master  is  put 
in  place  of  the  court,  with  respect  to  enlarge- 
ment of  publication,  amendment  of  bill  and 
time  to  plead,  answer  or  demur,  and  may 
dispense  with  the  order  of  1828.  Miltown  v. 
Steioart,  1  Jur.  940. 

Under  the  statute  3&  4  Will.  4,  c.  94,  s.  13,  the 
masters  have  the  same  jurisdiction  to  dispense 
with  the  strict  letter  of  the  general  orders,  in  the 
cases  mentioned  in  the  act,  a«<  the  court  itself 
has.  Milhankfi  v.  Stfrem,  8  Sim.  160  ;  7  L.  J., 
Ch.  107  ;  2  Jur.  759.  But  see  Lloyd  v.  Wait, 
4  Myl.  &  C.  257  ;  3  Jur.  668. 

Exceptions  to  the  answer  filed  16th  March, 
the  time  for  obtaining  the  order  of  reference 
commenced  on  the  24th,  which  was  Good  Friday, 
but  the  secretary's  office  was  closed  on  the  23rd, 
and  continued  closed  till  the  Srd  of  April.  The 
order  was  obtainetl,  and  served,  and  left  at  the 
master's  office  on  the  4th,  and  the  warrant 
obtained  on  the  6th,  and  appointed  for  the 
12th  : — Held,  that  the  onler  might  be  carrie<l 
into  effect  (relaxing  the  5th  order  of  April,  1828)  : 
but  that  the  application  should  be  made  to  the 
court,  and  not  to  the  master.  Smith  v.  Wehh, 
1  Jur.  524. 

Effect  of  Practice  upon.] — Effect  of  continued 
practice  against  an  order  of  court.  Boehm  v. 
Be  Tastct,  1  Ves.  &  B.  327. 

Repeated  decisions,  forming  a  series  of  prac- 
tice, may  amount  to  the  reversal  of  an  order.  Ih. 

Rules  of  practice  will  always  yield  to  special 
circumstances  verified  by  evidence.  Butlt^r  v. 
Bnlkeley,  2  Swanst.  374. 

In  equity,  the  rules  of  court,  in  respect  of 
practice,  are  to  be  strictly  observed  only  where 
the  occasions  which  renfiered  them  requisite  are 
pressing  and  require  their  observance.  Vinter 
V.  Bickley,  12  Price,  460. 

Where  indulgence  cannot  be  given  without 
doing  what  is  most  unusual,  the  court  will  adhere 
to  the  practice  intended  to  be  established  by 
the  general  order.  Wihon  v.  Parker^  1  Coop. 
C.  C.  346. 

The  general  order  of  1725,  limiting  the  time 
of  app^  to  one  month,  cannot  prevail  against 
the  practice  contrary  to  it.  Wood  v.  Cfrifflth. 
19  Ves.  650. 

One  of  sworn  clerks  of  chancery  files  bill 
against  all  the  six  clerks,  praying  that  agree- 
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roent  between  them  regulating  practice  might 
be  set  aside,  order  of  Master  of  Kolls  rescinded, 
and  other  regulations  established.  Demurrer 
allowed,  that  plaintiff  had  shewn  no  title  for 
court  to  interfere.  Hill  v.  Sewell^  2  Bro.  P.  C. 
541. 

An  order  made  for  the  regulation  of  the 
practice  of  the  court  may  be  superseded  by  a 
long  and  uniform  practice,  establishing  a  different 
and  more  convenient  rule  ;  and,  therefore,  where 
it  was  certified  by  the  clerks  of  records  and 
writs,  that  for  seventy  years  it  had  been  the 
uniform  practice  to  allow  six  calendar  months 
for  inrolment  of  decrees  and  orders: — Held, 
that  that  period  had  been  substituted  for  the 
period  limited  for  the  same  |)urpose  by  Lord 
Clarendon's  Order  of  1661.  Mann  v.  Ricketts^ 
9  Jur.  543. 

Form  in  Schedule — Safficiency.] — ^When  the 
forms  given  in  the  schedule  to  the  orders  do  not 
in  words  meet  the  case  under  consideration, 
counsel  should  alter  them  to  meet  it,  if  it  be 
within  the  spirit  of  the  order.  Ilaiison  v.  Games^ 
19  L.  J.,  Ch.  671  ;  14  Jur.  543. 

A  statement  of  claim  m  a  salvage  action  was 
drawn  in  the  Form  No.  6,  of  appendix  C.  to  the 
Rules  of  the  Supreme  Court,  1883  ;  on  motion  by 
the  defendants  under  Ord.  XIX.  r.  7,  for  a  further 
and  better  statement  of  claim  or  particulars  : — 
Held,  that  the  plaintiffs  must  deliver  a  fuller 
statement  of  claim,  and  that  in  salvage  actions 
a  fuller  form  than  that  given  in  appendix  C, 
No.  6,  should  generally  be  followed.  The  Igis^ 
53  L.  J.,  P.  14  ;  8  P.  D.  227  ;  49  L.  T.  444  ;  32 
W.  R.  171;  SAsp.  M.  C.  155. 

"The  forms  used  in  the  appendix  shall  be 
followed  with  such  variations  as  circumstances 
may  require,"  means  that  those  forms  can  only 
be  varied  for  the  purpose  of  making  them  to  be 
in  accordance  with  the  terms  of  the  order.  Bot' 
well  V.  Coaki,  57  L.  J.,  Ch.  101 ;  57  L.  T.  742  ; 
36  W.  R.  65— C.  A. 

Coats — Kew  Orders.]— On  a  fair  question  npon 
new  orders,  upon  which  there  has  been  no 
decision,  the  parties,  in  point  of  costs,  are 
entitled  to  indulgence.  Watts  v.  Penny^  11 
Beav.  435  ;  18  L.  J.,  Ch.  150  ;  13  Jur.  578. 


b,  IBBEOULARITY  AND  NONCOMPLIANCE 

WITH. 

L  General  Prinoiples. 

See  R.  S.  C,  1883,  Ord.  LXX. 

Amending  Pleading.] — The  irregular  amend- 
ment of  a  bill  is  not  a  ground  for  taking  it  off 
the  file,  if  the  record  can  be  restored  to  the  state 
in  which  it  was  before  the  amendment  was  made ; 
but  if,  in  effecting  such  irregular  amendment, 
a  new  ingi-ossraent  has  been  made,  such  new 
ingrossment  may  be  ordered  to  be  taken  off  the 
file.  Att.-Oen,  v.  Cooper,  3  Myl.  &  C.  258; 
8  L.  J.,  Ch.  19  ;  2  Jur.  917. 

Applicants  also  Irregular.] — The  court  will 
not  suffer  the  proceedings  in  a  cause  to  be 
impeached  on  the  ground  of  irregularities,  of 
which  the  persons  claiming  have  been  themselves 
the  authors  ;  and  if  all  persons  interested  in  the 
subject-matter  of  the  suit  have  been  substantially 
parties  to  all  subsequent  proceedings,  none  of 
them  can  be  permitted  to  escape  from  the  effect 


of  such  subsequent  proceedings,  by  shewing 
prior  irregularities ;  and  no  difference  in  this 
respect  is  caused  by  the  circumstance  that  some 
of  such  parties  are  infant  plaintiff.  Morison  v. 
Moruon,  4  Myl.  &  C.  215. 

During  the  long  vacation,  the  defendant,  for 
the  purpose  of  obtaining  a  reference  to  the 
master,  procured  the  record  and  writ  clerk's 
certificate,  which  was  marked  at  the  public  office 
with  the  name  of  the  master  in  rotation.  He 
neglected,  however,  to  return  it  to  the  record 
and  writ  clerk  to  be  filed.  In  the  next  term,  the 
plaintiff  obtained  a  reference  of  exceptions,  as 
to  insuflSciency,  to  another  master,  as  if  there 
had  been  no  previous  reference,  and  who  certified 
the  answer  insufficient : — Held,  that  the  latter 
proceeding  was  irregular,  and  that  the  defendant 
was  not  bound  by  the  certificate ;  but  as  the 
defendant  himself  had  been  irregular,  the  court 
would  not  discharge  the  certificate  simply  so  as 
to  dissolve  the  injunction  and  make  the  answer 
sufficient,  but  did  so  without  prejudice  to  the 
injunction,  and  referred  the  exceptions  to  the 
proper  master  on  the  usual  terms.  Suffield  (^Lord) 
V.  JJond,  10  Beav.  146. 

Bad  Faith.] — Persons  guilty  of  bad  faith  will 
not  be  allowed  by  the  court  to  avail  themselves 
of  the  strictness  of  the  rules  ;  and  where  an  order 
to  dismiss  had  been  so  obtained  it  was  discharged 
with  costs.     Talbot  v.  Xeaj/j  L.  R.  8  £q.  610. 

Effect  on  Jurisdiction.] — Mode  in  which  a 

Eetition  presented,  under  an  act  of  parliament, 
y  which  the  court  derives  its  jurisdiction,  ought 
to  be  intituled.  By  irregularity  in  the  hearing 
of  such  petition,  the  court  does  not  lose  its  juris- 
diction therein.  Law,  In  re^  4  Beav.  509 ;  11 
L.  J.,  Ch.  118  ;  6  Jur.  615. 

Sustaining  irregular  Order.] — The  rule  is 
general,  that  the  court  will  not,  on  an  application 
to  discharge  an  order  of  course,  for  irregularity, 
sustain  it  as  an  order  obtained  adversely  on 
merits.    Broolts  v.  PurtoUy  4  Beav.  494, 

Order  cannot  be  abandoned.] — A  party  who 
has  served,  and  proceeded  on  an  irregular  order 
of  course,  is  not  at  liberty  to  abandon  it  uj>on 
tender  to  his  adversary  of  the  costs.  The  order 
must  be  considered  as  a  valid  and  subsisting 
order,  until  it  is  disposed  of  in  some  regular 
course,  and  when  costs  are  due  to  a  party  the 
amount  must  be  ascertained  in  a  regular  course. 
Pearcc  v.  Gray,  4  Beav.  127  ;  10  L.  J.,  Ch.  ,353. 

Where  an  irregular  order  has  been  obtained, 
no  subsequent  order  to  the  same  effect  can  be  had 
until  the  former  has  been  discharged.    Jh. 

Order  cannot  be  disregarded.] — A  party  served 
with  an  order  obtained  ex  parte  may  bo  guilty 
of  contempt  for  disobedience  thereof,  in  a  case 
where  the  onler  ought  not  to  have  been  made. 
Fcnniyigs  v.  Humphrey,  4  Beav.  1 ;  10  L.  J.,  Ch. 
251 ;  5  Jur.  455. 

A  party  is  not  at  liberty  to  disregard  an  order 
of  the  court,  although  it  is  irregular,  but  ought 
to  move  to  discharge  it.  Wilkins  v.  Steven*,  10 
Sim.  617  ;  9  L.  J.,  Ch.  299 ;  6  Jur.  403.  S.  P., 
Clivck  V."  Cremer,  2  Ph.  113  ;  1  Coop.  C.  C.  338  ; 
16  L.  J.,  Ch.  92  ;  Blake  v.  Blake,  7  Beav.  514. 

Chancery — Common  Law.] — Court  of  chancery 
less  indulgent  than  courts  of  common  law  to 
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parties  neglectiDg  to  comply  with  rules  of  pro- 
cedure. Magan  v.  Magaru  16  Jur.  587 ;  1 
Coop.  C.  C.  15. 

Ditpensing  with  ■trictneis  of  Bales.] — See 
supra,  col.  793. 

2.  Waiver. 

Srroneoiu  Acts.] — The  principle  of  waiver 
applies  to  irregulanty  only,  and  not  to  erroneous 
acts.  Zed  v.  Ward,  1  Sim.  &  S.  334  ;  1  L.  J. 
(O.S.)  Ch.  77. 

By  taUng  Step.] — Whoever,  after  notice  of  an 
irregularity,  takes  any  steps  in  the  cause,  or  lies 
by  whilst  his  adversary  takes  steps,  in  confidence 
that  he  is  regular,  precludes  himself  from  redress 
when  the  irregularity  is  merely  technical.  Riky 
y.  Xemmis,  Beat.  322. 

Mistake  in  title  of  process  rectified,  defendant 
by  putting  in  answer  having  acquiesced.  Bennet 
y.  Button,  Dick.  135. 

Acqnieseence — Belay.] — An  objection  of  mere 
form,  not  going  to  the  substance  of  the  case, 
should  be  taken  speedily ;  or  if  a  party,  being 
aware  of  such  objection,  allows  his  adversary  to 
take  consequential  proceedings  without  noticing 
it,  he  will  not  be  allowed  afterwards  to  raise  it. 
Steele  y.  Plomer,  2  Ph.  780.  S.  P.,  Tarhnck  y. 
Tarbuck,  4  Beav.  149.  Bartrum,  In  re,  10  L.  T. 
257;  12W.  R.  660. 

See  ante,  Writ  op  Summons,  col.  144. 

^Vhere  the  master  has  taken  an  account, 
according  to  the  old  method,  by  charge  and 
discharge,  and  not  in  the  form  of  debtor  and 
cretlitor,  as  directed  by  the  61st  order  of  April, 
1828,  a  party  wtio  has  once  acquiesced  in  the 
proceeding  cannot  afterwards  object  to  that 
course.     Weale  v.  Rice,  4  L.  J.,  Ch.  17. 

Waiver  of  irregularity  by  examining  before 
the  master  without  a  previous  state  of  facts. 
Wlllan  V.  Willan,  19  Ves.  590;  G.  Coop.  291. 
See  2  Dow,  274. 

A  defendant,  whose  answer  had  been  referred 
on  exceptions  for  insufficiency,  attended  a 
warrant  before  one  of  the  masters,  and  then 
objected  that  the  cause  was  referred  to  one  of 
the  other  masters,  but  raised  no  other  objection. 
He  afterwards  moved  to  discharge  the  order, 
referring  the  exceptions , on  the  ground  that  it 
had  not  been  served  within  the  time  allowed  by 
the  orders  of  the  court : — Held,  that  he  had 
waived  this  objection  by  not  bringing  it  forward 
in  the  first  instance.  Hunter  v.  Capron^  12 
L.  J.,  Ch.  142  ;  7  Jur.  785. 

Where  a  defendant  who  had  been  served  out 
of  the  jurisdiction  with  a  writ  appeared  and 
objected  to  the  power  of  the  court  to  issue  it 
under  the  circumstances  : — Held,  that  the  appli- 
cation was  too  late  under  Ord.  LXX.  r.  2. 
Tozier  v.  Hawkinji,  15  Q.  B.  D.  650. 

Waiver  of  irregularity  in  an  order  to  sue  in 
formA  pauperis  by  laches.  St.  Victor  y.  Devereux, 
9  Jur.  619. 

Where  in  a  proceeding  before  the  master,  the 
defendant,  by  acquiescence  or  omission  to  object, 
permits  the  other  party  and  master  to  proceed 
as  if  he  did  acquiesce,  he  comes  too  late  if  he 
does  not  come  at  the  first  opportunity  to  com- 
plain of  the  irregularity.  Vacis  y.  Franklin, 
2  Beav.  369  ;  9  L.  J.,  Ch.  139. 

Objection  to  Jurat.] — Objections  to  the  form 
of  a  jurat  of  an  answer  cannot  be  waived  by  the 


parties  to  the  suit.    Pilkington  v.  Himnoorth, 

1  Y.  &  CoU.  612  ;  5  L.  J.,  Ex.  Eq.  47. 

Plea  of  matter  of  record,  with  averments  of 
matter  in  pais,  must  be  filed  upon  oath  :  there- 
fore, plea  of  the  statute  32  Hen.  8,  c.  9,  against 
selling  pretended  titles,  with  ihe  necessary  aver- 
ments of  want  of  possession,  &c.,  not  being  on 
oath,  ordered  to  be  taken  off  the  file,  though  set 
down  by  the  plaintiff  for  argument ;  this  irregu- 
larity not  admitting  waiver.     Wall  y.  Stubbs, 

2  Vos.  &  B.  354  ;  15  K.  R.  210. 

-•».  n  insufficient  attestation  not  waived  by 
answer.  Hutchinson,  Ex  parte,  Weller,  In  re, 
Mont.  130. 

Taking  Office  Copy.  1— To  prevent  decree  pro 
confesso,  defendant  should  have  not  only  the 
answer  on  file,  but  also  a  receipt  for  costs.  The 
answer  being  actually  filed  without  payment  or 
tender  of  costs,  the  defendant  was  remanded  to 
give  an  opportunity  of  moving  to  take  it  off  the 
file  for  irregularity,  but,  plaintiff  having  taken 
an  office  copy  of  answer,  that  course  failed. 
Sidgier  v.  Ttfte,  11  Ves.  202. 

Taking  an  office  copy  of  an  answer,  not 
knowing  of  an  irregularity  in  its  title,  is  not  a 
waiver.  Fry  v.  Marttll,  4  Beav.  485  ;  5  Jur. 
1194. 

A  defendant,  being  in  contempt  for  want  of 
an  answer,  filed  a  demurrer  and  answer,  and  the 
plaintiff  took  an  office  copy  : — Held,  that  the 
filing  the  demurrer  and  answer  being  irregular 
they  ought  to  be  taken  off  the  file  with  costs,  and 
that  the  taking  an  office  copy  was  no  waiver  of 
the  irregularity.  Att.-Gen,  v.  Shield,  11  Beav. 
441 ;  18  L.  J.,  Ch.  176  ;  13  Jur.  330. 

Irregularity  of  subpoena  to  hear  judgment 
waived,  by  appearing  on  a  motion  to  advance 
the  cause,  ana  not  then  taking  the  objection. 
Carvick  y.  Young,  Jac.  524. 

Obtaining  Time.] — A  formal  objection  to  a 
notice  of  motion  is  waived  by  the  party  appearing 
and  requesting  further  time  to  oppose  it.  Mor- 
land.  Ex  parte,  3  Deac.  &  C.  248. 

Under  a  decree  in  a  special  form  directing  the 
master  to  take  trust  accounts,  the  master  allowed 
special  interrogatories  without  requiring  a 
previous  state  of  facts : — Held,  that  there  was 
no  irregularity,  and  also  that  there  had  been  a 
waiver  by  the  accounting  party  obtaining  time 
to  put  in  his  examination  thereto.  Allfrey  v. 
Allfrey,  12  Beav.  292 ;  19  L.  J.,  Ch.  199  ;  14 
Jur.  427. 

Appearance.] — A  defendant,  having  filed  a 
plea  and  answer,  obtained  at  the  rolls  an  order 
nisi  to  dissolve  the  common  injunction  : — Held, 
irregular ;  but  the  plaintiff  having  afterwards 
appeared  before  a  yice-chancellor,  and  under- 
taken to  shew  cause  on  the  merits,  held,  secondly, 
that  this  was  a  waiver  of  the  irregularity ;  and, 
thirdly,  that  the  waiver  might  be  taken  notice 
of  on  a  motion  to  discharge  the  order  of  coui-se 
at  the  rolls.  St.  John  y.  Phelps,  12  Beav.  606. 
S.  P.,  Warell,  In  re,  22  Beay.  634. 

An  order  was  made  by  the  vacation  judge,  on 
the  ex  parte  application  of  the  plaintiffs,  for 
service  of  the  writ  and  notice  of  motion  on  the 
solicitors  and  at  the  place  of  business  in  England 
of  a  foreigner  residing  out  of  the  jurisdiction. 
Without  formally  entering  an  appearance  the 
defendant  filed  affidavits  in  opposition  to  the 
motion  and  instructed  counsel,  who  opposed 
the  motion   on   the  merits  : — Held,  that   the 
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defendant  had  thereby  waived  the  right  to  raise 
any  objection  as  to  the  irregularity  of  the  order, 
and  must  be  treated  as  if  he  had  been  properly 
served  and  had  formally  appeared ;  that  the 
fact  that  the  ex  parte  order  had  been  passed 
and  entered  did  r.ot  prevent  the  right  of  the 
defendant  to  move  to  discharge  it ;  but  that  r.  12 
of  Old.  LXIII.  did  not  apply  to  such  a  case,  and 
that  the  proper  mode  of  proceeding  (if  there 
had  been  no  such  order  as  aforesaid)  would  have 
been  to  apply  not  to  the  court  of  appeal  or  the 
vacation  judge,  but  to  the  judge  to  whose  court 
the  action  was  assigned,  to  dii^charge  the  order 
of  the  vacation  judge.  Boyle  v.  Sacker^  58 
L.  J.,  Ch.  141  ;  39  Ch.  D.  249  ;  58  L.  T.  822  ; 
57  W.  R.  68— C.A. 

And  tee  Wbit  of  Summons,  supra,  A.  9,  and 
Appearance— Motions,  B.  3. 

By  inadvertence,  an  order  referring  an  answer 
4ipon  exceptions  was  dirccte<l  to  Master  K.  as 
the  master  in  rotation,  the  cause  being  already 
in  the  i)ossession  of  Master  B.  The  exceptions 
were  argued  on  both  sides,  before  Master  B., 
acting  for  Master  K.,  who,  after  overruhng  an 
objection  to  the  regularity  of  the  order,  allowed 
the  exceptions,  and  gave  farther  time  to  answer : — 
Held,  upon  motion  to  discharge  the  order,  that 
the  irregularity  had  been  waived  by  the  defendant 
arguing  the  exceptions.  Lloyd  v.  Peert^  20 
L.  J.,  Ch.  87.  S.  P.,  McRae^  In  re^  Forttcr  v. 
Davis,  53  L.  J.,  Ch.  1132  ;  26  Ch.  D.  16  ;  49  L.T. 
4)44  ;  32  W.  R.  304. 

AnBwering  AilldaTit.] — If  a  party  answer  an 
affidavit  not  filed  until  after  the  notice  of  motion, 
it  cures  the  irregularity,  and  he  cannot  object 
to  its  being  used  on  the  motion.  O'Brien  v. 
Peebles,  7  Ir.  Eq.  R.  558. 

Answering  an  affidavit  is  a  waiver  of  any 
objection  which  might  be  taken  to  it  on  the 
ground  of  notice  not  having  been  given  that  it 
was  to  be  used.  Blackmore  v.  Olanwrganshire 
Canal  Co.,  5  Russ.  151. 

Affidarits  in  support  of  petition,  filed  after 
petition  day,  cannot  be  read ;  but  if  a  party 
inowing  of  the  irregularity  answers  them,  the 
objection  is  waived  ;  but  secus,  if  he  did  not 
know  of  it.  Bury,  Ex  parte.  Buck,  393.  S.  P., 
Smith,  Ex  parte,  id.  395. 

Filing  affidavits  in  answer  is  a  waiver  of  the 
objection  to  the  affidavits  in  support  of  the  peti- 
tion that  they  were  filed  befoie  the  petition  was 
presented.     Gilpin,  Ex  parte,  1  Glyii  &  J.  183. 

Aceeptanoe  of  Coita.] — ^W^here  the  plaintiff 
amended  without  requiring  further  answer,  and 
omitted  to  call  for  the  defendant's  office  copy  : — 
Held,  that  the  acceptance  by  the  defendant's 
43lerk  of  the  20^.  costs  of  amendment  was  a  waiver 
of  the  plaintiff's  irregularity,  and  a  motion  for 
leave  to  answer,  notwithstanding  the  replication, 
refused,  but  without  costs.  Boswell  v.  Tucker, 
2  Keen,  188. 

The  acceptance  of  the  20s.  costs,  by  the  clerk 
in  court  of  the  defendant,  is  a  waiver  of  the 
irregularity  of  a  second  order  obtained  as  of 
coui-se.  Tarleton  v.  Byer,  1  Russ.  &  M.  1.  S.  P., 
Hair  v.  Woodhridge,  id.  6,  n. 

8.  Particular  Caaea. 

Jadgment  irregnlarly  signed.]— A  judgment 
irregularly  signed  is  not  a  mere  noncompliance 
with  the  rules  which  can  be  remedied  nnder 
Ord.    LXX.   r.    1.     Anlahy    v.    Pratorius,    57 


L.  J.,  Q.  B.  287  ;  20  Q.  B.  D.  764  ;  58  L.  T.  671  ; 
36  W.  R.  487. 

Notiee  of  Motion.] — A  party  served  with  an 
irregular  notice  of  motion  is  not  bound  to  appear 
and  will  not  receive  his  costs  of  so  doing.  Daub' 
ney  v.  Shvttleworth,  45  L.  J.,  Ex.  177 ;  1  Ex.  D. 
53  ;  34  L.  T.  357  ;  24  W.  R.  321. 

A  notice  of  motion  that  did  not  state  that  leave 
had  been  obtained  to  serve  short  notice  is 
irregular,  but  such  irregularity  may  be  disre- 
garded by  the  court.  Bawson  v.  Beesan,  52 
L.  J.,  Ch.  563  ;  22  Ch.  D.  504  ;  48  L.  T.  407  ;  31 
W.  R.  637. 

Attaehment  of  Penon.] — See  Attachment. 

Service  of  AilldaTiti.] — On  motion  to  set  aside 
an  award,  the  omission  to  serve  affidavits  with  the 
notice  of  motion  was  disregarded.  }Vygge*tofi 
Hospital  and  Stephenson,  In  re,  54  L.  J.,  Q.  B. 
248  ;  52  L.  T.  101  ;  33  W.  R.  551. 

Form  and  Seryiee  of  Writs.] — Se^  ante,  Wbit 
OF  Summons,  cols.  126  et  seq. 

Writ — Seryiee  on  wrong  Person.] — Where  a 
writ  has  been  served  on  a  wrong  person,  and 
service  is  possible  on  the  right  person,  leave  will 
not  be  given  under  Judicature  Act,  Ord.  LXX. 
r.  1,  to  amend  the  irregularity,  but  the  faulty 
service  will  be  discharged  with  costs  upon  the 
application  of  the  person  intended  to  be  scrvetl. 
Nelson,  v.  Pastorino,  49  L.  T.  564. 

Notice  of  Trial.] — See  supra,  Trial,  coL  451. 

Judgments  and  Orders.] — See  supra,  JuDa- 
MENTS  AND  Orders,  cols.  590  et  seq. 


XXIII.    COURT  FEES. 

<<  Entering  Cause  or  Matter  for  Trial  or 
Hearing  "—Rule  to  Jastices.] — Under  the  Order 
as  to  Supreme  Court  Foes,  1884,  schedule  52 — 
which  directs  that  a  fee  of  21.  shall  bo  paid  on 
entering  or  setting  down,  or  re-entering  or  re- 
setting down  an  appeal  to  the  court  of  appeal, 
or  a  cause  or  matter  for  trial  or  hearing  in  any 
court  in  London  or  Middlesex,  or  at  any  assizes 
— such  fee  is  payable  though  the  matter  for 
hearing  does  not  arise  in  an  action,  as  in  the  case 
of  a  rule  nisi  against  a  justice,  under  11  k  12  Vict, 
c.  44,  s.  5.  Hasker,  Ex  parte,  54  L.  J.,  M.  C.94 : 
14  Q.  B.  D.  82. 

Appeals  from  Chambers.] — Schedule  62 

of  the  Order  as  to  Supreme  Court  Fees,  1884, 
which  provides  for  the  payment  of  a  fee  of  21. 
on  entering  or  setting  aown  a  cause  or  matter 
for  trial  or  hearing,  does  not  apply  to  appeals 
from  chambers.  Hasher,  Ex  parte,  supra,  dis- 
tinguished. Budley,  Ex  parte.  Solicitor,  In  re, 
33  W.  R.  750. 

Percentage — Managers'  Aooonnts.]~In  the 
case  of  accounts  rendered  periodically  in  cham- 
bers by  managers  of  a  business,  a  percentage  will 
be  payable,  under  item  72  of  the  schedule  to  the 
order  as  to  court  fees,  1884,  upon  the  amounts 
found  to  have  been  received,  and  not  on  the 
amounts  found  to  be  due,  notwithstanding  the 
use  of  the  words  "  the  amount  found  to  be  due  " 
in  the  note  (d)  relating  to  item  72.  If  an  account 
has  been  merely  lodged,  and  no  further  steps  are 
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taken  with  regard  to  it,  no  fee  will  be  payable. 
Craiathay,  I/t  rtf,  Dennis  v.  Crawshay^  67  L.  J., 
Ch.  923  ;  39  Ch.  D.  562  ;  59  L.  T.  598  ;  37  W.  R. 
25. 


Bale  of  Property  with  Approbation  of 


Judge.] — By  item  No.  69  in  the  schedule  to  the 
order  as  to  Supreme  Court  Fees,  1884,  it  is  pro- 
Tided  that :  "  On  the  sale  or  mortgage  of  any 
land  or  hereditaments  pursuant  to  any  order 
directing  a  sale  or  mortgage  w^ith  the  approbation 
of  the  judge,  made  in  any  cause  or  matter  for  the 
purpose  of  raising  money  to  be  dealt  with  by  the 
court  in  such  cause  or  matter,  for  every  100^.  or 
fraction  of  100/.  of  the  amount  raised — 2*."  It 
is  also  provided  in  the  same  schedule  that :  "  The 
amounts  for  or  in  respect  of  which  the  following 
fees  are  payable  shall  be  limited  to  200,000^  in 
the  following  cases :  (a)  The  amount  raised  at 
any  time  or  times  in  the  same  cause  or  matter  in 
the  cases  to  which  the  fee  No.  G9  is  ipplicablc." 
U{)on  a  sale  by  the  court  of  lands  and  heredita- 
ments belonging  to  a  company  in  liquidation  the 
purchase- moneys  of  all  the  lands  exceeded 
200,000/.,  an<l  were  ^mid  upon  a  sale  matle  under 
several  orders  of  court.  The  question  aro:«e 
between  the  solicitors  of  the  company  and  the 
treasury  whether  the  limit  of  2tK),000/.,  applied 
where  there  were  several  orders  of  such  a  nature 
as  would  make  the  sale  fall  within  item  No.  69, 
or  whether  it  only  applied  where  there  was  one 
order  :--Held,  that  the  limit  of  200,000/.  applied 
to  cases  where  the  limit  ha<l  been  reached  irre- 
Bpectivtly  of  the  number  of  ordci-s  under  which 
the  sale  was  effected.  OrictUal  Bank  Corpora- 
tion, In  re,  56  L.  T.  731. 


Separate  Accounts.] — A  testator  made  two 


persons  his  executors,  and  the  same  persons,  with 
one  other,  the  trustees  of  his  real  and  personal 
estate.  A  decree  was  made  for  the  administration 
of  the  estate,  and  the  usual  accounts  ordered  to  be 
taken.  The  chief  clerk  re(|uired  separate  ac- 
counts to  be  taken  of  the  rec!cipts  and  payments 
of  the  executors,  and  of  the  receipts  and  payments 
of  the  trustees  : — Held,  that  the  accounts  of  the 
executors  and  trustees  were  rightly  taken  separ- 
ately, and  that  the  percentage  for  court  fees  was 
payable  both  on  the  gross  receipts  of  the  exe- 
cutors and  on  the  gross  receipts  of  the  trustees  : 
and  that  the  receipts  of  the  trustees  properly 
included  (1)  the  residue  handed  over  to  them  by 
the  executors  ;  (2)  temporary  loans  advanced  to 
them  by  their  bankere  ;  and  (^3)  sums  transferred 
from  the  trustees'  deposit  account  at  their 
bankers  to  their  drawing  account.  Armitage  v. 
Elicorthy,  13Ch.  D.  91  ;  41  L.  T.  608  ;  28  W.  K. 
283. 

The  percentage  on  taking  accounts  impascd  by 
the  order  as  to  court  fees  of  October  28th,  1875, 
is  not  payable  on  accounts  begun  to  be  taken 
before  commencement  of  the  judicature  acts. 
Where  payable  it  is  in  substitution  for  the  old 
certificate  and  other  fees.  Meredith  v.  Trcffry, 
45  L.  J.,  Ch.  162  ;  33  L.  T.  715  ;  24  W.  R.  19-1. 

Plaintiff  suing   in   formi  pauperis.] — Chief 
clerk's  certificate  ordered   to  be  delivered  out 
without  payment  of  court  fees,  the  plaintiff  since  i 
it  was  ready  having  obtained  an  order  to  sue  in  i 
form4  pauperis.     lliomaM  v.  Ellis,  8  Ch.  D.  518  ; 
26  W.  11.  839— C.  A. 

A  plaintiff  suing  in  form&  pauperis  who  has  i 
obtained  a  verdict,  is  entitled  to  have  judgment 
signed  without   payment   of   fees.     Jloare    v. ' 

VOL.   XI. 


Coupland,  1  L.  M.  &  P.  57  ;  19  L.  J.,  Q.  B.  IL^  ; 
14  Jur.  247. 

Document  required  by  Court.] — Where  the 
court  repiires  for  its  own  information  the  pro- 
duction of  a  document  from  the  record  office,  no 
fee  ought  to  be  paid  for  the  same.  Drysdale  v. 
Mace,  2  Eq.  Hep.  386  ;  23  L.  J.,  Ch.  518 ;  2  W.  li. 
341. 

XXIV.    TIME. 

See  R.  S.  C,  1883,  Ord.  LXIV. 

a.  Oeiierally,  802. 

h.  JVoticc  to  Proceed,  805. 

c.  Vacations,  806. 

a.  Generally. 

Eztension  of — Kotioe  of  Motion.] — Where 

notice  of  motion  has  not  been  given  in  sufficien  t 
time,  owing  to  a  boni  fide  mistake,  the  court 
may,  in  its  discretion,  allow  the  party  in  default, 
to  shew  the  reason  of  the  mistake  by  aflidavit^ 
and  allow  the  motion  to  be  made  on  a  later  day. 
Smith  V.  SmacJiJtmcn  Imyirancc  Co.,  32  W.  R.  184. . 
A  party  ordered  to  take  a  step  within  a  fixed: 
time,  or  that  the  bill  should  be  dismissal,  if 
dasirous  of  an  extension  of  the  time,  must  give 
notice  of  motion,  so  as  to  enable  him  to  bring  • 
it  on  before  the  expiration  of   the   time  fixed. 
JIuntingtower  (^Lord)  v.  Sh^rborn,  5  Beav.  380. 

Redemption  Action  —  Order  dismiflsing- 

Aetion  in  Default  of  Payment  into  Court  within 
a  Specified  Time —Mistake.] — Where  in  a 
redemption  action  libjrty  is  given  to  lotlge  a  . 
sum  of  money  in  court  before  a  certain  day,  and 
in  default  that  "the  action  be  dismissed  with 
costs,"  the  action  will  not  be  treated  as  wholly 
dead  and  at  an  end  if  the  money  is  not  lotlged 
before  the  specified  day,  so  as  to  preclude  an 
application  made  after  that  day  for  extension  of 
the  time  for  lodgment.  If  the  failure  to  make 
the  lodgment  within  the  time  limited  is  due  to  an 
honest  mistake  the  court  will  favourably  consider 
an  application  for  extension  of  time.  ChllifUfon 
V.  Jeffery,  65  L.  J.,  Ch.  375  ;  [1896]  1  Ch.  644  ; 
74L.  T.78;  44  W.  R.  311. 

Motion  for  New  Trial.] — The  court  of 

appeal  has  power  under  Ord.  LVIII.  r.  5,  to 
enlarge  the  time  for  moving  for  a  new  trial. 
Purnell  v.  O.  ]V.  Ry.,  45  L.  J.,  Q.  B.  687  ;  1 
Q.  B.  D.  636  ;  24  W.  R.  720— C.  A. 

Where  a  motion  for  a  new  trial  is  to  be  made 
conditionally  on  the  result  of  a  decision  pending 
in  the  court  of  appeal  in  a  similar  cause,  notice 
of  motion  should  be  given  within  the  usual  time, 
and  application  be  then  made  to  the  court  to 
postpone  the  hearing  till  the  decision  in  the 
court  of  appeal  has  been  obtainetl.  The  court 
has  a  full  discretion  over  such  applications,  and  is 
not  limited  to  cases  only  where  parties  have  been 
misled.  Peckett  v.  Sliort,  32  W.  R.  123.  See 
supra,  New  Trial,  ante,  col.  538. 


For  Indorsement  on  Writ  of  Bate  of 

Service.]— Under  r.  6  of  Ord.  LVII.  of  Rules  of 
Court,  1875,  the  court  has  power  to  extend  the 
time  fixed  by  r.  13  of  Ord.  IX.  for  the  making- 
an  indoi-sement  on  a  writ  of  the  date  of  service 
out  of  the  jurisdiction.  Hayings  v.  Hurley,  50 
L.  J.,  Ch.  577  ;  16  Ch.  D.  734  ;  44  L.  T.  176  ;  2» 
\\\  R.  440. 
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Where,  through  inadvertence,  the  date  of  the 
service  of  a  writ  has  not  been  indorsed  upon  the 
writ,  within  the  time  prescribed  by  Ord.  IX.  r.  13, 
the  court  can  extend  the  time,  so  as  to  make  an 
indorsement  made  after  the  proper  time,  and  all 
subsequent  proceedings,  valid.  Sproat  v.  PeeJictt, 
48  L.  T.  755. 


For  Pleading.]  —  See  Pleading,  post, 


coL  863. 

For  Appeal.  1 — See  Appeal. 

Biflcretion  of  Jadge.] — By  a  miister*s  order 

an  action  was  to  be  dismissed,  unless  notice  of 
trial  were  delivered  by  a  certain  day.  Through 
a  mistake  of  the  solicitor's  clerk,  notice  of  trial 
"was  not  delivered  within  the  required  time.  A 
judge  at  chambers  refused,  in  the  exercise  of  his 
discretion,  to  extend  the  time  fixed  by  the 
master's  order,  and  the  divisional  court  declined 
rto  interfere  with  the  judge's  discretion.  Gilder 
V.  Morrison,  30  W.  R.  815. 

Power  to  abridge  Time.]— Ord.  XXXVI.  r.  12, 
^provides  that,  if  the  plaintiff  does  not  within  six 
weeks  after  the  close  of  the  pleadings,  or  within 
such  extended  time  as  the  court  or  a  judge  may 
allow,  give  notice  of  trial,  the  defendant  may, 
before  notice  of  trial  given  by  the  plaintiff,  give 
notice  of  trial,  or  may  apply  to  the  court  or  a 
judge  to  dismiss  the  action  for  want  of  prosecu- 
tion. Ord.  LXIV.  r.  7,  provides  that  the  court 
or  a  judge  shall  have  power  to  enlarge  or  abridge 
the  time  appointed  by  the  rules,  or  fixc<i  by  any 
•order  enlarging  time,  for  doing  any  act  or  taking 
any  proceedings,  upon  such  terms  (if  any)  as  the 
justice  of  the  case  may  require  : — Held,  that  the 
period  of  six  weeks  mentioned  in  Ord.  XXXV I. 
r.  12,  is  not  a  time  appointed  for  doing  any  act 
-or  taking  any  proceeding  within  Ord.  LXIV. 
r.  7,  and  consequently  that  the  court  could  not 
make  an  order  giving  the  defendant  leave  to  give 
notice  of  trial,  if  the  plaintiff  did  not  give  such 
notice  within  a  shorter  period  than  six  weeks 
-from  the  close  of  the  pleadings.  Sawders  v. 
Pawley,  54  L,  J.,  Q.  B.  199  ;  14  Q.  B.  D.  234  ;  51 
li.  T.  903  ;  33  W.  R.  277. 

Expiration  of,  on  Sundays,  ftc] — A  sf)ecially 
indoraed  writ  was  served  on  Friday,  the  27th  of 
March,  consequently  the  eight  days  for  entering 
an  appearance  expired  on  Friday,  the  3rd  of  April. 
That  day  being  Good  Friday : — Held,  that  the 
defendant  was  not  bound  to  enter  an  appearance 
until  the  following  Wednesday.  Alumford  v. 
mtchcorks,  14  0.  B.  (N.S.)  361 ;  32  L.  J.,  C.  P. 
168;  9  Jur.  (N.S.)  1200 ;  8L.T.282;  11W.R.645. 

Sect.  27  of  the  Common  Law  Procedure  Act, 
1852,  empowers  a  plaintiff,  in  case  of  non-appear- 
ance by  the  defendant,  where  the  writ  is  indorsed 
in  the  special  form,  on  filing  an  afiidavit  of 
personal  service,  at  once  to  sign  judgment,  "  and 
the  plaintiff,  upon  such  judgment,  to  issue 
execution  at  the  expiration  of  eight  days  from 
the  last  day  of  appearance.*'  In  such  a  case,  if 
Sunday  is  the  last  of  such  eight  days,  it  is  to  be 
reckoned  in  the  computation  as  one  of  those 
(lavs.  Ilowberry  v.  Morgan^  9  Ex.  730 ;  23 
L.'j.,  Ex.  191  :  18  Jur.  452  ;  2  W.  R.  431. 

Where  a  judee's  order  made  in  a  cause  directs 
thai  one  party  >\uA\  pay  to  the  other  a  certain 
sum,  by  way  of  instalments  of  so  much  a  month, 
judgment  to  be  signal  for  the  whole  in  case  of 
default  in  payment  uf  r.ny  o::c  of  the  instalments, 


and  the  day  of  one  of  the  payments  falls  upon  a 
Sunday,  the  party  has  the  whole  of  Monday 
following  to  pav  in.  Morn*  v.  Barrett,  7  0.  B. 
(N.S.)  139  ;  29  L.  J.,  C.  P.  102  ;  6  Jur.  CN.S.)C09  ; 
1  L.  T.  38  ;  8  W.  R.  4.5. 

When  the  time  for  doing  an  act  or  taking  a 
proceeding  is  expressly  fixed  by  act  of  parlia- 
ment, r.  12  of  Ord.  XXXVII.,  of  Consolidated 
General  Orders  (providing  for  cases  where  the 
time  for  doing  an  act  or  taking  a  proceeding- 
expires  on  a  day  on  which  the  offices  are  closed), 
does  not  enable  such  act  or  proceeding  to  be 
done  or  taken  after  the  expiration  of  the  time  so 
fixed.  Floicer  v.  BrigJit,  2  John,  k  H.  690  ;  10 
W.  R.  658.    See  Ord.  LXIV.  r.  3. 

Ezpresiion  of.] — An  order  of  the  court  for  the 
delivering  up  of  a  deed  "  forthwith  "  is  a  suffi- 
cient expression  of  time  within  the  meaning  of 
Consolidated  Ord.  XXIII.  r.  1 0.  Thomas  v.  Nokes, 
L.  R.  6  Eq.  621  ;  16  W.  R.  995. 

Computation  —  Eight  Bays.] — Attachment 
returnable  within  eight  days  after  the  purification. 
The  eight  days  mean  eight  days  entire.  Moothum, 
V.  WaskeU,  1  Mer.  243.  See  Ord.  LXIV.  r.  12, 
and  ante,  col.  714. 


Week.]— The  word  "  week,"  in  the  79th 


Order  of  May,  1845,  means  any  period  of  seven 
consecutive  days,  and  not  the  particular  seven 
days  commencing  \vith  Sunday.  Where,  there- 
fore, the  last  notice  of  motion  to  take  a  bill  pro 
confess©  under  that  order  was  inserted  in  the 
"Gazette  "on  a  Tuesday,  and  the  day  for  which  the 
notice  was  given  was  the  Thursday  week  follow- 
ing, it  was  held  not  to  be  a  sufficient  compliance 
with  the  order.  Bazalgette  v.  Lowe,  3  Eq.  R. 
491  ;  24  L.  J.,  Ch.  368,  416  ;  3  W.  R.  356. 


Month.] — In  most  orders  of  the  courts  of 


law  and  equity,  "  month  "  means  a  lunar  month, 
and  it  so  means  in  an  order  for  payment  of 
monev.  Aft.- Gen.  v.  I^'ewhury  Corporation,  C, 
P.  Cooper,  383.    See  now  Ord.  LXIV.  r.  1. 


Vacation,  whether  inelnded.] — See  infra, 


col.  808. 

Three  Bnccesiive  Weeks.] — Interpretation  put 
on  a  judge's  order  that  advertisements  be  inserted 
in  certain  newspapers  for  three  successive  weeks. 
Browne  v.  Pennefatlier,  Monkton  Farleigk  Es- 
tate,  In  re,  4  N.  R.  221. 

Terms.]— By  36  &  37  Vict.  c.  66,  a.  26, 
"terms"  are  abolished,  but  they  may  continue 
to  be  referred  to  in  all  cases  in  which  they  were 
used  as  a  measure  for  determining  the  time 
within  which  an  act  is  required  to  l:)e  done.  An 
award  was  made  on  the  28th  of  March,  1877. 
An  application  to  set  it  aside  under  9  &;  10  Will. 
3,  c.  15,  s.  2,  was  made  in  the  Easter  sittings  on 
a  day  after  the  8th  of  May.  Easter  term  in 
1877,  under  the  former  procedure,  would  have 
begun  on  the  15th  of  April  and  ended  on  the  8th 
of  May : — Held,  that  the  application  ought  to 
have  been  made  on  a  day  before  the  8th  of  May, 
for  "  terms  "  still  exist  as  a  measure  for  deter- 
mining the  time  within  which  an  award  should 
be  set  aside  under  9  &  10  Will.  3,  c.  15,  s.  2. 
Christ's  College,  Brecknock  v.  Martin,  46  L.  J., 
Q.B.591;  3Q.B.  D.  16;  36L.T.637;  25W.R. 
637— C.  A. 

When  all  the  davs    included   between    the 
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Thursday  before,  and  the  Wednesday  after 
Easter-day  (both  inclusive),  fall  within  Easter 
terra,  that  term  must  be  prolonged  by  five 
IjiLsiness  days,  and  Trinity  term  commence  five 
days  later  accordingly.  Doiciies  v.  Bontoeh^  5 
Jur.  103. 

Effect  of  Bnles  on  Mercantile  Transactionfl.] 

— The  plaintiff  in  the  action  sued  on  a  promissory 
note  at  three  months,  dated  the  11th  March, 

1874  ;  the  note  was  therefore  primA  facie  due  on 
the  14th  June  of  the  same  year.  The  14th  of 
June  was  a  Sunday.  The  writ  in  the  action 
bore  date  14th  June,  1880,  which  was  a  Monday. 
It  was  contended  that  the  right  of  action  was 
barred  by  the  Statute  of  Limitations : — Held, 
that  Ord.  LVII.  r.  3,  of  the  Judicature  Act  of 

1875  did  not  apply  to  such  a  case  as  the  present 
one,  as  it  was  not  intended  to  extend  the  time 
fixed  by  the  Statute  of  Limitations.  Morris  v. 
Richards,  45  L.  T-  210  ;  46  J.  P.  37. 

See  further  cases^  sub  tit.  Time. 


h.  Notice  to  Peoceed. 

Month's  Hotice.]— i&6  £.  S.  0.,  1883,  Ord. 
LXIV.  r.  13. 

In  what  Cases  Applicable— Judgment.  ]— 
Where  a  defendant  had  failed  to  appear  to  a 
writ  indorsed  for  a  liquidated  demand  and  no 
proceeding  had  been  taken  for  more  than  a  year 
after  service  of  the  "writ : — Held,  that  the  case 
came  within  Ord.  LXIV.  r.  13,  and  the  plaintiff 
could  not  enter  final  judgment  under  Ord.  Xlll. 
r.  3,  but  was  bound  to  give  defendant  a  month's 
notice  of  his  intention  to  proceed,  ^yeb8ter  v. 
Myer,  54  L.  J.,  Q.  B.-  101 ;  14  Q.  B.  D.  231  ;  51 
L.*T.  660  ;  33  W.  R.  407— C.  A. 

Rule  176  of  Hilary  term,  1853,  applies  to  the 
signing  of  judgment  for  not  proceeding  to  trial 
under  15  &  16  Vict.  c.  76,  s.  101.  Metcalf  v. 
Hetherington,  3  H.  &  N.  755  ;  28  L.  J.,  Ex.  155. 

After  in terlocutoiy  judgment  had  been  entered 
for  25/.  for  default,  the  rest  of  the  action  was 
referred  and  an  award  made.  There  was  no 
power  of  entering  up  judgment  on  the  issues 
referred.  After  the  lapse  of  a  year  the  plaintiff 
gave  the  defendant  notice  that  the  court  would 
be  moved  in  a  week.  Within  a  month  from  the 
date  of  the  notice,  the  plaintiff  applied  for  a 
rule  calling  on  the  defendant  to  pay  the  25Z.,  or 
why  the  plaintiff  should  not  be  allowed  to  sign 
final  judgment.  There  was  a  proper  demand  of 
the  money.  The  rule  was  discharged  on  the 
ground  that  there  had  not  been  a  mouth's  notice 
of  proceeding.  A  subsequent  notice  was  given 
by  the  plaintiff  that  he  would  after  a  month 
proceed  in  the  action  by  applying  to  sign  final 
judgment.  After  the  month  had  expired,  the 
plaintiff  applied  for  a  rule  similar  to  the  previous 
one.  There  had  been  no  fresh  personal  demand 
of  the  money  since  the  discharge  of  the  last 
rule.  The  court  made  the  rule  absolute.  Bur- 
lingUm  y.  Richardson,  22  L.  J.,  Q.  B.  385. 

Motion  to  Dismiss  for  Want  of  Prosecu- 


tion.]— A  motion  to  dismiss  for  want  of  prosecu- 
tion is  not  a  proceeding  within  the  Irish  Ord. 
LXIV.  r.  11  [which  corresponds  to  the  English 
Ord.  LXIV.  r.  13],  so  as  to  require  a  month's 
notice  of  intention  to  proceed  "  where  there  has 
been  no  proceeding  for  one  year  from  the  last 
proceeding  had,"  in  the  action.  Wanwck  v. 
Jdann,  [18UG]  2  Ir.  B.  630. 


Execntion.] — Execution  may  issue  in  an 

action  in  which  no  procewling  has  taken  place 
for  more  than  a  year  without  a  month's  notice  of 
intention  to  proceed.  Ord.  LXIV.  r.  13,  does  not 
apply  to  execution  or  procee<iings  after  judg- 
ment. Taylor  v.  Roe,  62  L.  J.,  Ch.  391  ;  3  R. 
306  ;  68  L.  T.  253. 

Several  Defendants.] — Where  no  proceedings 
have  been  taken  against  a  defendant  within  a 
year,  the  cause  is  out  of  court  as  to  that  defen- 
dant, although  proceedings  have  been  taken 
within  that  time  airainst  other  defendants. 
Bartley  v.  Davis,  Fl.  &  K.  620. 

In  other  Cases.] — The  rule  tluit  a  term's 
notice  was  necessary  where  no  proceeding  had 
been  taken  in  a  cause  for  a  year,  did  not  apply 
to  proceedings  had  after  verdict.  Xewton  v 
Boodle.  4  D.  &;  L.  664  ;  3  C.  B.  795  ;  16  L.  J 
C.  P.  135  ;  11  Jur.  148. 

Where  a  rule  had  been  made  absolute  to  se 
aside  a  verdict  found  for  the  defendant,  and  fo 
a  new  trial  on  payment  of  costs  by  the  plaintiff, 
and  the  plaintiff  for  more  than  a  year  failed  to 
pay  the  costs,  or  to  take  any  steps  towards 
availing  himself  of  the  rule,  the  defendant  could 
not  move  to  discharge  it  inithout  previously 
giving  a  term's  notice  of  his  intention  so  to  do. 
Lord  V.  Wardle,  3  C.  B.  295 ;  15  L.  J.,  C.  P.  259. 

The  rule  did  not  apply  to  a  motion  to  set  aside 
proceedings  for  irregularity,  but  only  to  any 
steps  taken  towards  judgment.  I/umley  v.  Thomjf- 
son,  3  M.  &;  W.  632  ;  6  D.  P.  C.  558 ;  7  L.  J.,  Ex.  142. 

A  term's  notice  was  not  necessary  if  the  delay 
had  taken  place  at  the  defendant's  request. 
Evans  v.  Bavies,  3  D.  P.  C.  786.  S.  P.,  Bland 
v.  Barley,  3  Term  Rep.  530. 

A  term's  notice  was  not  necessary  in  case  of  a 
trial  by  proviso  after  a  lapse  of  four  terms. 
Tlieobald  v.  Crichmore,  2  B.  &  Aid.  594. 

Or  before  motion  for  costs  of  the  day.  French 
V.  Burton,  2  C.  &  J.  634  ;  1  L.  J.,  Ex.  257. 

An  order  to  change  an  attorney  was  not  a  proj- 
ceeding  in  a  ^cause  dispensing  with  a  term's 
notice  of  proceeding.  Beacon  v.  Fuller,  3  Tvr. 
382  ;  1  C.  &  M.  349 ;  1  D.  P.  C.  675  ;  2  L.  J., 
Ex.  175. 

A  term's  notice  was  not  necessary  to  revive 
proceedings  against  a  defendant  who  had  sta5'e<i 
them  by  obtaining  an  injunction.  Bosworth  v. 
Phillips,  3  W.  Bl.  784. 

Whei-e  proceedings  are  stayed  for  a  time  certain 
above  a  year,  proceedings  might  go  on  at  the 
expiration  of  the  time,  without  a  term's  notice. 
Watkifis  V.  Haydon,  2  W.  Bl.  762. 

A  motion  for  a  commission  to  examine  a  witness 
resident  abroad  is  a  proceeding  in  the  cause,  and 
therefore  prevents  the  necessity  of  the  notice  to 
proceed.     Waring  v.  Rea,  17  W.  R.  681. 

Where  a  cause  has  been  at  issue  for  more  than 
four  terms  and  no  proceedings  taken,  the  defen- 
dant must  give  the  plaintiff  a  term's  notice  o* 
his  intention  to  proceed  before  he  ruies  the 
plaintiff  to  enter  the  issue.  Lord  v.  HiLlier.  H 
B.  &  C.  621  ;  7  L.  J.  (o.S.)  K.  B.  307. 

e.  Vacations. 

See  R.  S.  C,  1883,  Orda.  LXlil.  and  i;AlV. 

Jurisdiction  of  Vacation  Judge.] — The  juris- 
diction of  the  vacation  judge  under  Ord.  LXI. 
r.  7,  extends  to  the  adjournment  of  sittings  by 
a   judge  of  the  chancery  division,  during  ths 
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sittingH  of  the  division.  Wilson  y.  Watsojiy  38 
L.  T.  380. 

Although  the  long  vacation  does  not  com- 
mence until  the  10th  Augustf  the  duties  of  the 
vacation  judge  may  arise  before  that  period  in 
respect  of  business  connected  with  any  court 
which  may  have  risen  for  the  vacation.  Francis 
V.  Brown,  31  L.  J.,  Ch.  560 ;  8  Jur.  (N.S.)  785  ; 
6  L.  T.  799  ;  10  W.  R.  811. 

When  a  judge  has  risen  for  the  long  vacation, 
the  jurisdiction  of  the  vacation  judge,  as  to  that 
court,  immediately  arises.  Bank  of  HincUiStun, 
India,  China,  and  Japan,  Inre,\^  L.  T.  790. 

Where  the  vice-chancellor,  with  whose  name 
a  cause  is  marked,  has  risen  for  the  long  vacation, 
an  order  may  be  made  by  another  vice-chan- 
cellor. Bean  v.  Griffiths,  1  Jur.  (N.s.)  1046  ;  3 
W.  R.  640.  See  Price  v.  Gardner,  1  Jur.  (n.s.) 
975. 


Absence  of  Jndge  temporarily  dnring 


Term  Time.] — Whenever  during  the  regular 
sittings  of  the  high  court  of  justice  any  judge 
is  absent  from  any  cause,  as.  for  instance,  through 
having  risen  for  a  few  days*  vacation,  applica- 
tions of  an  urgent  nature  in  any  action  pending 
before  such  judge  will  be  heard  and  disposed  of 
by  the  Master  of  the  Rolls  or  any  other  judge  of 
the  court  of  appeal,  under  s.  51  of  the  Judi- 
cature Act,  1873,  upon  a  request  being  obtained 
from  the  Lord  Chancellor.  Chapman  v.  Real 
Property  Trust,  7  Ch.  D.  732 ;  26  W.  R.  587. 

What  ii  Long  Vacation  BnsineM.] — ^An  appli- 
cation for  payment  out  of  a  parliamentary  deposit 
not  previously  payable  is  long  vacation  business. 
Wig  an  Junction  Railway  Act,  In  re,  44  L.  J., 
Ch.  774  ;  L.  R.  10  Ch.  541. 

Court  will  not  issue  attachment  in  the  long 
vacation,  unless  there  is  fear  of  the  party  abscond- 
ing. Hunt,  Ex  parte,  Fox,  In  re,  4  Deac.  &  C. 
6U3. 

The  Lord  Chancellor  can  issue  the  writ  of 
habeas  corpus  at  common  law  in  vacation. 
Crowley's  Case,  2  Swanst.  1 ;  Buck.  264. 

Injunction  granted  in  vacation.    Temple  v 
Bank  of  England,  6  Ves.  771. 

A  prohibition  may  issue  in  the  vacation. 
Ireson  v.  Harris,  7  Ves.  257. 

A  defendant  may  be  brought  to  the  bar  of  the 
court  by  writ  of  habeas  corpus,  and  remanded  in 
vacation  as  well  as  in  term  time.  Xeedham  v. 
Xfedham,  10  Jur.  81. 

Bill  ordered  to  be  taken  pro  confesso  in  vaca- 
tion under  the  stat.  I  Will.  4,  c.  36,  a.  15,  r.  2. 
Simmons  v.  Wood,  2  Hare,  644. 

Vacation  Maaters.] — As  to  common  matters 
which  occur  in  the  vacation,  the  vacation  master 
acts,  and  is  considered  as  acting  for  the  several 
masters  in  rotation  to  whose  offices  such  matters 
respectively  may  belong;  and  therefore,  in  the 
vacation,  the  production  to  the  vacation  master 
of  the  certificate  is  a  sufficient  compliance  with 
the  17th  Order  of  December,  1833,  which  requires 
its  production  to  the  master  in  rotation.  Svffield 
^Lord^  V.  Bond,  10  Beav.  146. 

A  reference  to  the  vacation  master  is  a 
reference  to  a  master  excepting  the  case  from  the 
operation  of  the  15th  and  25th  Orders  of  Decem- 
l>er,  1833.    Kelsey  v.  Larken,  4  Jur.  363. 

Hearing  Counsel.] — There  is  no  rule  that  only 
one  counsel  on  each  side  shall  be  heard  in  long 
vacation  causes.  Henry  v.  G.  N,  Ry.,  3  Jur. 
(ir.B.)  1117. 


Leaye  to  lerve  Sliort  Notioo  of  Motion.] — 
Leave  to  serve  short  notice  of  motion  cannot  be 
given  by  the  chief  clerk  in  vacation  any  more 
than  during  the  sitting.  Conacher  v.  ConacJier. 
29  W.  R.  230. 

Order  to  take  Effect  in  Vacation.]— When  a 
person  entitled  to  a  vested  interest  in  trust  funds 
in  court,  to  be  paid  at  twenty-one,  would  attain 
that  age  in  the  long  vacation,  a  prospective  oi-der 
was  made  for  the  payment  oat  of  the  fund  to- 
her  at  such  date.  Pcnn,  In  re,  42  L.  J.,  Ch.  880 ; 
21  W.  R.  865. 

When  indnded  in  Ccmpntation  of  Time.'^ — See' 
Ord.  LXIV.  r.  5. 

Former   Practice.]— The  long  vacatiott 

is  not  to  be  excepted  in  the  computation  of  the 
six  days  for  referring  exceptions  for  impertinence- 
to  a  bill.  SUtggett  v.  Sorel,  5  Beav.  378  ;  12  L.  J., 
Ch.  16. 

Where  a  defendant,  who  is  in  custody  on  con- 
tempt for  not  answering  the  bill,  has  been  brought 
up  and  remanded  under  the  stat.  1  Will.  4,  c.  86, 
s.  15,  the  two  months  and  six  weeks  given  by 
the  13th  rule  is  not  interrupted  by,  but  will  run  in, 
the  vacation  ;  although,  if  the  thirty  days  allowed 
by  the  5th  rule  for  fii*st  bringing  the  defcnd.int 
up  after  he  is  actually  in  custody  should  expire 
in  vacation,  that  time  is  extended  to  include  the 
first  foardaysof  the  following  term.  Siwmo?ix- 
V.  Wood,  2  Hare,  644. 

The  exclusion  of  the  time  oil  vacation  from  the 
computation  of  time  for  filing  replication,  in  the 
fourth  article  of  the  14th  Order  of  May,  1845, 
does  not  apply  to  the  time  of  filing  replications* 
generally,  but  only  to  the  time  for  filiog  repli- 
cations under  the  exigency  of  the  fortv-first 
article  of  the  16th  Order  of  May,  1845.  Sti/tton 
V.  Taylor,  4  Hare,  608  ;  15  L.  J.,  Ch.  321  ;  10  Jur. 
386. 

The  19ih  Onler  of  April,  1828,  although  it 
excludes  Michaelmas  and  Christmas  vacations 
from  being  reckoned  in  the  time  allowed  for 
amending  bills,  has  not.  in  a  case  where  the 
answer  must  be  deemed  sufficient  before  the 
vacation,  and  the  plaintiff  has  obtained  no  order 
to  amend,  the  effect  of  excluding  the  vacation 
from  being  counted  in  the  second  period  of  two- 
months,  at  the  end  of  which,  according  to  the  4th 
and  16th  Orders  of  April,  1828,  the  defendant; 
may  move  to  dismiss  for  want  of  prosecution. 
The  26th  Order  of  December,  1833,  makes  no 
difference  in  that  respect.  Ooldsioorthy  v.  Cmgs- 
ley,  2  Hare,  639  ;  13  L.  J.,  Ch.  98 ;  8  Jur.  642. 

A  month's  time  to  answer  obtained  bv  the 
service  of  a  notice  in  the  vacation,  is  consi<leretl 
as  if  obtained  by  an  order  on  the  usual  terms. 
A  defendant,  who  has  obtained  an  order  for  a. 
month's  time  to  answer,  and  gained  another 
month  by  the  service  of  a  notice  in  the  vacation, 
will  be  made  to  pay  the  costs  of  an  application 
for  a  second  order  for  time  to  answer,  though  it 
should  not  be  granted,  unless  he  makes  a  special 
case  for  it.     Gregg  v.  Hutton,  2  Hog.  32. 

In  counting  the  time  wit<hin  which  a  demurrer 
must  be  filed  under  the  10th  Order  of  December, 
1833,  the  intervention  of  holidays  makes  no 
difference,  as  a  demurrer  may  be  filed  in  vacation. 
Boys  V.  Morgan,  9  Sim.  262. 

Under  the  19th  Order  of  1828  (as  amendetl  in 
1831),  if  there  be  no  seal  between  the  hug 
vacation  and  the  first  day  of  Michaelmas  term, 
the  computation  of   a  fortnight   allowed   for 
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obtaininorthemaster's  report  upon  exceptions  to  an 
siDswer  for  insufficiency,  is  not  to  begin  until  the 
first  day  of  that  term,  although  the  vice-chan- 
cellor may  have  been  sitting  during  the  interval, 
nnu  may  have  then  made  the  order  of  reference. 
When  the  fortnight  would  expire  on  a  Sunday, 
the  time  is  extended  throughout  the  Monday 
foliowing.    Angdl  v.  Westcombe^  1  Myl.  k.  C.  48. 

The  three  months  mentioned  in  the  29th  Order 
of  August  7th,  1852,  as  to  moving  to  dismiss  for 
want  of  prosecution,  are  not  to  be  reckoned 
exclusively  of  vacation.  Bothomley  v.  Squire,  7 
De  G.  M.  &  G.  246  ;  24  L.  J.,  Ch.  437  ;  3  W.  R.  498. 

The  eight  days  within  which,  under  the  Slst 
Order  of  October  16th,  1852,  made  pursuant  to 
6,  34  of  the  15  &  16  Vict,  c.  80,  an  application 
must  be  made  to  vary  the  chief  clerk's  certifi- 
cate are  to  be  calculated  inclusive  of  vacations. 
Ware  v.  Watxon,  7  De  G.  M.  &  G.  739  :  25  L.  J., 
Ch.  199  ;  2  Jur.  (N.8.)  129  ;  4  W.  R.  223. 

Ex  parte  Order  of  Vacation  Jadge — ^Applioa- 
tion  to  Discharge.] — An  onler  was  made  by  the 
vacation  judge,  on  the  ex  parte  application  of 
the  plaintiffs,  for  service  of  the  writ  and  notice 
of  motion  on  the  solicitors  and  at  the  place  of 
business  in  England  of  a  foreigner  residing  out 
of  the  jurisdiction.  Without  formally  entering 
an  appearance  the  defendant  filed  affidavits  in 
opposition  to  the  motion,  and  instructed  counsel. 
who  opposed  the  motion  on  the  merits  ; — Held, 
that  the  defendant  had  thereby  waived  the  right 
to  raise  any  objection  as  to  the  irregularity  of 
the  order,  and  must  be  treated  as  if  be  had  been 
properly  served  and  had  formally  appeared  ; 
that  the  fact  that  the  ex  parte  order  had  been 
passed  and  entered  did  not  prevent  the  right  of 
the  defendant  to  move  to  discharge  it ;  but  that 
r.  12  of  Ord.  LXIil.  did  not  apply  to  such  a 
case,  and  that  the  proper  mode  of  proceeding  (if 
there  had  been  no  such  waiver  as  aforesaid) 
would  have  been  to  apply,  not  to  the  court  of 
sippeal  or  the  vacation  judge,  but  to  the  judge 
to  whose  court  the  action  was  assigned,  to  dis- 
charge the  order  of  thd  vacation  judge.  Boyle 
v.  Saclu^r,  58  L.  J.,  Ch.  141  ;  39  Ch.  D.  249  ;  58 
1,.  T.  822  ;  37  W.  R.  68— C.  A. 

Order  made  during  Vacation — Time  for  Appeal.  ] 

— On  an  appeal  from  the  decision  of  a  judae  at 
chambers  given  in  vacation,  two  clear  days'  notice 
of  motion  must  be  given  within  five  days,  and 
for  a  day  within  eight  days,  after  the  decision, 
Although  no  divisional  court  sits  within  the 
^ight  davs.  headman  v.  Ilak'tm^  58  L.  J.,  Q.  B. 
57  ;  22  Q.  B.  D.  16  ;  37  W.  R.  208— C.  A.  Affirm- 
ing  69  L.  T.  607.  8.  P.,  Ilohhs  v.  Mead,  53 
J.  P.  40. 

See  aUo  APPEAL. 

Before  Judicature  Acts — ^Notioe  of  Sittings.] — 

TThe  notice  of  sittings  in  vacation  pursuant  to 
1  &  2  Vict.  c.  32,  must  specify  with  accuracy  and 
precision  the  nature  of  the  business  to  be  pro- 
ceeded with.     Field  v.  Macltenzie,  6  C.  B.  384. 

At  the  post-terminal  sittings  in  banc,  no  busi- 
ness can  be  taken,  except  that  of  which  notice 
has  been  given.  Sahor  v.  Edwards,  3  C.  B. 
(N.S.)  64. 

On. the  last  day  of  term,  a  rule  was  made  abso- 
lute on  an  affidavit  of  service.  The  master,  next 
day  discovering  that  the  affidavit  was  defective, 
refused  to  draw  up  the  rule.  The  court  consider- 
ing the  rule  as  a  pending  rule,  allowed  a  motion 
to  be  made  in  the  sittings  after  term  to  make 


the  rule  absolute  on  an  amended  affidavit  of 
service.  Dow  v.  Bell,  4  Ex.  259  ;  18  L.  J.,  Ex.391. 
A  writ  of  inquiry  in  a  personal  action  may  be 
tested  in  vacation  under  2  Will.  4,  c.  39,  ss.  11, 12. 
Collett  V.  Curling,  5  D.  &  L.  605  ;  17  L.  J.,  Q.  B, 
216. 

XXV.  PLEADING. 

a,  Geiieral  Principles  and  Rules,  810. 
h.  Statement  of  Claim,  822. 

c.  Defenre,  830. 

d.  Set-off  ajid  Counter-claim. 

1.  When  allowed — Nature  and  Effect  of,  &c., 

842. 

2.  Form  of,  851. 

3.  Against  Pensons  not  previously  Parties  to 

Action,  852. 

4.  Claims  and  Questions  between  Co-defen- 

dants, 854. 

e.  Reply  and  Substeqiient  Pleadings,  855. 

f.  Pleading  Matters  arisifig  after  Action  brought, 

859. 

g.  Time  for  Delivery — Proceedings  on  DefaM^ 

863. 
A.  Am^ndnwnt  and  Striking  out  Pleadings. 

1.  Amendment    by    Parties  of    their  own 

Pleadings. 

a.  In  what  Cases,  875. 

b.  Practice,  889. 

2.  Compelling  Amendment  of  and  Striking 

out  Pl^idings  of  Opposite  Party. 

a.  Practice,  896. 

b.  On  what  Grounds,  898. 
i.  Admissions  by  Pleading. 

1.  Generally,  914. 

2.  Judgment  on,  916. 
j.  Aider  by  Verdict,  923. 

a.  General  Pbinciples  and  Rules. 

See  R.  S.  C,  1883,  Ord.  XIX. 

Indorsement  on  Writ  —  Whether  a  <*  Plead- 
ing."]— The  indorsement  on  a  writ  is  not  a 
"  pleading"  so  as  to  entitle  a  plaintiff,  without 
the  consent  of  the  defendant,  to  move  thereon 
for  an  order  on  admissions  in  the  pleadings 
under  Rules  of  Court,  1875,  Ord.  XL.  r.  11,  in  a 
case  where  the  defendant,  admitting  the  plain- 
tiff's claim,  has  given  notice  that  he  doe^  not 
require  the  delivery  of  a  statement  of  claim. 
Wallis  V.  Jackson,  52  L.  J.,  Ch.  384  ;  23  Ch.  D. 
204  ;  31  W.  R.  519.  See  now  Rules  of  Supreme 
Court,  1883,  Ord.  XX.  r.  1. 

Statement  and  Allegation  of  Facts.] — Semble, 
though  by  the  Rules  of  Court,  1875,  pleadings 
must  be  concise  and  should  not  contain  any 
unnecessary  accounts  or  evidence,  a  defendant 
is  entitled  to  have  the  plaintiff's  case  presented 
in  an  intelligible  form,  so  that  he  may  know 
how  to  meet  each  particular  charge  that  is 
made  against  him.  Harbord  v.  Monk,  38  L.  T. 
411. 

When  in  an  action  in  the  queen's  bench  divi- 
sion the  defendant  relies  upon  such  a  defence 
as  before  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875,  was  deemed  equitable,  he  is 
entitled  (subject  to  the  modifications  introduced 
by  those  statutes)  to  state  the  facts  in  his  plead- 
ings in  such  manner  as  they  might  have  been 
stated  in  an  answer  to  a  bill  in  the  court  of  chan- 
cery ;  and  a  defence  stating  mnny  distinct  facts, 
which  taken  as  a  whole  would  in  equity  have  con- 
stltated  ground  for  relief  against  the  action^  la 
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not  liable  to  be  amended  or  Btruck  out  as  embar- 
lassinp:.  HeapY.  MarrUy  46  L.  J.,  Q.  B.  761; 
2  Q.  B.  D.  630. 

Under  the  present  system  of  pleading  the  facts 
must  be  stated,  and  then  it  is  the  duty  of  the 
fdurt  to  decide  what  is  the  legal  result  of  the 
fjirtsst4ited  ;  whereas  the  former  system  required 
tlie  parties  to  set  forth  the  legal  result  of  the 
facts,  and  not  the  facts  themselves.  Hanmer 
(Limf)  V.  Flight  35  L.  T.  127  ;  2i  W.  R.  346. 
N.  r.  inC.  A.,36L.T.  279. 

Contributory  negligence  may  be  pleaded  in  a 
^'cneral  form  without  setting  out  in  detail  thepar- 
t  icular  facts  constituting  the  alleged  contributory 
iiegli^^ence.  Iluttraij  y.  Cork  and  Maeroom  Hy., 
4  L.  K.,  Ir.  386. 

It  is  not  necessary,  in  declaring  upon  a  written 
contract,  to  use  a  single  word  that  is  in  the  con- 
tract itself,  provided  its  legal  effect  be  properly 
stated.     Magor  v.  Wilk4,  5  L.  J.  (o.S.)  K.  B.  308. 

Nor  to  aver  any  matter  which  happens  to  be 
part  of  the  contract,  if  such  matter  would  be 
implied  by  law.    Ih. 

A  statement  of  claim  alleged  that  an  intestate 
"two  days  before  his  death  made  a  good  and 
valid  donatio  mortis  caus4  to  the  plaintiff  of  the 
whole  of  his  moneys  standing  on  deposit  to  his 
account  at  the  Ellesmere  Savings  Bank,"  but 
did  not  state  any  facts  amounting  to  a  donatio 
mortis  causa.  Demurrer  allowetl,  on  the  ground 
that  the  facts  alleged  in  the  statement  of  claim 
did  not  shew  a  valid  donatio  mortis  causA.  Town- 
itptul  v.  Parian^  Parton,  In  re^  45  L.  T.  755  ;  30 
W.  B.  287. 

A  party  is  entitled  to  the  benefit  of  any  point 
which  can  be  sngirestcd  by  the  bill,  though  it 
be  not  expressly  insisted  upon  by  the  pleadings. 
A'/tviclcit  v.  Clayton.  2  L.  J.  (O.S.)  Ch.  181. 

"Material  Facta"— What  are.^— With  refer- 
ence  to  L.'s  claim  in  respect  of  lights,  B.  alleged 
that  in  another  action  (a  new  trial  of  which  was 
still  ponding)  L.  had  sworn  that  the  lights  in 
question  were  not  ancient,  and  was  therefore 
estopped  from  alleging  in  the  present  action 
that  they  were  ancient : — Held,  that  the  words 
"  material  facts"  in  Ord.  XIX.  r.  4,  do  not  mean 
merely  facts  which  must  be  proved  in  order  to 
establish  the  existence  of  the  cause  of  action,  but 
include  also  any  facts  which  the  party  pleading 
is  entitlwl  to  prove  at  the  trial,  but  that  the 
above  allegation  did  not  come  within  this  defini- 
tion, and  was  calculated  to  prejudice  the  fair 
trial  of  theaction.  Zumhy.Beaujnontid'L.T. 772. 

Rules  4  and  15  of  Ord.  XIX.  apply  to  such  facts 
as  are  material  to  the  cause  of  action  or  defence, 
and  not  to  damaL'CS.  Wood  v.  I>urJtani  QJEarf), 
57  L.  J.,  Q.  B.  547  ;  21  Q.  B.  D.  501  ;  59  L.  T. 
142  ;  37  W.  R.  222. 

A  statement  of  claim,  after  alleging  a  promise 
by  the  defendant  to  marry  plaintiff,  went  on  to 
aflege  in  paragraph  4,  that  '*  the  plaintiff  relying 
upon  the  said  promise  permitted  the  defendant 
to  debauch  and  carnally  know  her,  whereby  the 
defendant  infected  herewith  a  venereal  disease." 
It  then  alleged  a  breach  of  the  said  promise  : — 
Held,  that  the  facts  alleged  in  the  paragraph 
complained  of  were  "  material  facts  "  within  the 
meaning  of  Ord.  XIX.  r.  4,  and  as  such  were 
properly  pleadable.  Millifigton  v.  Loring,  50 
L.  J..  Q.  B.  214  ;  6  Q.  B.  D.  190  ;  43  L.  T.  657 ; 
29  W.  R.  207  :  45  J.  P.  268— C.  A. 

In  an  action  for  libel  published  in  a  news- 
j)a;  or,  the  statement  of  claim  alleged  that  the 
defendant  published  the  libel  knowing  that  the 


same  would  be,  and  it  in  fact  was,  published  \\\ 

editions  of    the  same  newspaper   published  in 

France  and  elsewhere ; — Helil,  tliat  evidence  in 

support  of  this  allegation  would  l>e  admissible 

J  at  the  trial,  and  that  therefore  the  allegation  was 

I  properly  made  in  the  statement  of  claim.     Wh  it- 

!  nry  v.  Molgnard,  59  L.  J.,  Q.  B.  324  ;   24  Q.  B.  D. 

630. 

Denials  and  Admissions  by  not  specifically 
denying  Statement]  —  The  rules  of  pleading, 
that  facts  not  deniecl  are  to  be  taken  as  admitted, 
that  specific  denial  of  facts  is  necessary,  and 
that  denial  of  facts  must  not  be  evasive,  are 
to  be  strictly  enforce<l,  as  having  for  their 
object  the  bringing  of  parties  to  definite  issues. 
Thorp V.  Holdmortft,  45  L.  J.,  Ch.  406 ;  3  Ch.  D.  637^ 

A  statement  of  claim  in  an  action  for  specific 
performance  stated  that  the  pnxleoessor  in  title 
of  the  plaintiff,  by  his  agent  lawfully  authorised, 
signed  an  agreement  with  H.,  the  predecessor 
in  title  of  the  defendant.  The  defence  denieil 
this  in  words  following  the  words  of  the  state- 
ment of  claim,  and  then  procee<led  to  state  that 
H.,  the  predecessor  in  title  of  the  defendant,  wa» 
of  unsound  mind,  and  did  not  lawfully  authorise 
any  one  as  his  agent  to  sign  an  agreement,  and 
in  a  subsequent  paragraph  denied  that  any 
agreement  was  signed  by  H.,  or  any  person  by 
him  lawfully  authorised  : — Held,  that  under  the 
defence  raised,  the  defendant  could  only  enter 
into  evidence  to  shew  the  unsoundness  of  mind  of 
H.,  and  could  not  enter  into  evidence  to  shew 
that  the  agent  was  not  dulv  authorised.  Byrd 
V.  Xunn,  47  L.  J.,  Ch.  1  ;  7  Ch.  D.284  ;  37  L.  T. 
585;  26W.  K.  110— C.  A. 

In  action  for  damages  for  an  alleged  infringe- 
ment of  copyright  in  a  song,  the  defendant, 
by  his  defence,  alleged  that  the  song  had  not 
been  registered  at  Stationers'  Hall  until  the  9th 
of  December,  1876,  and  added,  "the  defendant 
denies  that  the  song  has  been  duly  registere*!. 
The  time  of  the  first  publication  thereof  is  not 
truly  entered  on  the  register "  : — Helil,  tliat 
under  this  pleading  the  defendant  was  only 
entitled  to  prove  that  the  time  of  fii-st  publica- 
tion had  been  untruly  entered,  and  that  lie  was 
not  at  liberty  to  prove  that  the  name  of  the 
publisher  had  been  untrulv  stated.  CnUette  v. 
Goode,  47  L.  J.,  Ch.  370  ;  7  Ch.  D.  842  ;  38  L.  T. 
504. 

Although  the  plea  of  the  general  issue  has 
been  abolished  by  the  Rules  of  the  Suprenie 
Court,  a  defence  will  not  be  stnick  out  simply 
because  it  is  not  in  strict  accordance  with  the 
form  as  require<l  by  the  wording  of  the  rules, 
so  long  as  it  is  not  embari'assing  and  in  effect 
specifically  denies  each  and  every  material 
allegation  in  the  statement  of  claim.  Adkins 
V.  S'orth  Metropolitan  Tramway  Co.,  63  L.  J., 
Q.  B.  361  ;  10  R.  600. 

Every  allegation  of  fact  stated  in  a  pleading 
not  to  be  admitted  must  be  so  stated  separately. 
Harris  v.  Gamble,  47  L.  J.,  Ch.  344  ;  7  Ch.  D. 
877  ;  38  L.  T.  253. 

A  defendant  by  his  defence  simply  "  put  the 
plaintiffs  to  proof  of  the  several  allegations  in 
their  statement  of  claim."  He  did  not  appear 
at  the  trial,  but  service  of  a  notice  of  trial  u\)oi\ 
him  was  proved  : — Held,  that  the  defendant  had 
admitted  the  facts  alleged  in  the  statement  of 
claim,  and  that  the  plaintiffs  were  entitled  to 
judgment,  without  adducing  any  evidence  in 
support  of  their  case.    lb. 

In  an  action  against  a  lessee  to  set  aside  a 
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lease  granted  under  a  power,  the  statement  of 
claim  stated  that  the  donee  of  the  i)o\ver  had 
received  from  the  lessee  a  certain  sum  as  a 
bribe,  and  stated  the  circumstances  :  the  defence 
denied  that  that  sum  had  been  given,  and  denied 
each  circumstance,  but  contained  no  general 
denial  of  a  bribe  having  been  given  : — Held, 
that  the  giving  the  bribe  was  nor  sufficiently 
denie<l  under  Judicature  Act,*  Ord.  XIX.  r.  22, 
and  must,  under  Orel.  XIX.  r.  17,  \ye  taken  to 
have  been  admitted  ;  judgment  for  the  plaintiif 
given  ;  leave  to  amend  being  refused.  Tildvslvy 
v.  Harper,  47  L.  J.,  Ch.  2G3  ;  7  Ch.  D.  403  : 
38  L.  T.  60 ;  26  W.  R.  263.  But  leave  to 
amend  given  by  Court  of  Appeal.  See  S.  C, 
i8  L.  J.,  Ch.  495  ;  10  Ch.  D.  393  ;  39  L.  T.  552  j 
27  W.  R.  249. 

Evidence  not  to  be  Pleaded — ^Admiflsions.] — 
The  nde  that  evidence  is  not  to  be  pleaded 
applies  to  atlmissions  as  well  as  to  other  evi- 
dence. Banj  V.  GarrHt,  47  L.  J.,  Ch.  218  ; 
7  Ch.  D.  473 ;  38  L.  T.  77  ;  26  W.  R.  225— C.  A. 

Matters  of  Law.] — Statements  in  pleading 
which  are  not  demurrers,  but  allege  only 
matters  of  law  that  might  be  raised  by  de- 
murrer, are  embarrassing,  and  may  be  struck 
out  under  Ord.  XXVII.  r.  1.  Stoh'ts  v.  Granf, 
4  C.  P.  D.  25  ;  40  L.  T.  36  ;  27  W.  R.  397.  Sto 
now  Rules  of  Supreme  Court,  1883,  Ord.  XXV. 

Statement  that  Agreement  ie  in  Writing.] — 

An  allegation  in  the  plaintiffs  pleadings,  which 
simply  stated  that  there  was  a  promise  to  pay 
a  debt  barred  by  the  Statute  of  Limitations,  but 
did  not  aver  that  such  promise  was  in  writing, 
is  sufficient.  The  fact  that  the  promisrc  was  in 
writing  is  a  matter  to  be  shewn  by  evidence  at 
the  trial.  Pascal  or  Pascoe  v.  Richards^  50  L.  J.. 
Ch.  337  ;  44  L.  T.  87. 

See  also  Fiitcher  v.  FutrJier,  50  L.  J.,  Ch.  735  ; 
45  L.  T.  306  ;  29  W.  R.  884. 

When  by  law  an  agreement  in  order  to  be 
valid  must  be  in  writing,  it  is  unnecessaiy 
(whether  in  a  declaration  or  in  a  plea)  to  allege 
that  it  is  so,  as  it  will  be  intended  that  by  an 
agreement  is  meant  an  agreement  valid  by  law 
and  therefore  in  writing.  Yuviig  v.  Avsten,  38 
L.  J.,  C.  P.  233  :  L,  R.  4  C.  P.  553  ;  20  L.  T. 
396;  17  W.  R.  706. 

A  plea  allcffing  a  contract,  must  aver  it  to  be 
in  writing,  if  lequired  by  a  statute  to  be  so. 
Taylor  v.  Hilary,  1  Gale,  22. 

Setting  out  Bocnmentfl.] — The  court  allowed 
documents  to  V:>e  set  out  in  a  bill  in  the  French 
language,  without  appending  a  translation. 
Cait*otfX  V.  Great  Luxembourg  JRy.,  18  W.  R.  646. 

If  the  declaration  sets  out  the  legal  operation 
and  effect  of  the  demise,  it  is  sufficient.  WiUon 
V.  Bramhall,  1  Y.  &  J.  2. 

Except  in  deducing  title,  a  deed  or  a  will  may, 
at  the  option  of  the  party  pleading  it,  be  set  out 
either  in  its  terms,  leaving  the  court  to  construe 
it,  or  according  to  its  legal  effect.  Kewhorouyh 
(Lord)  V.  Srhroder,  7  C.  B.  342  ;  18  L.  J.,  C.P. 
200 ;  13  Jur.  611.  S.  P.,  Robert aon  v.  Showier, 
13  M.  &  W.  609  ;  2  D.  &  L.  687  ;  14  L.  J.,  Kx. 
120. 

Setting  oat  Agreement.]— It  is  not  necessary 
in  declaring  on  a  parol  agreement  to  set  out  the 
whole  of  the  instrument  ;  it  is  sufficient  to  set 
out  that  part  of  it  only  to  which  the  particular 
breach  applies,     ^yayl  v.  Smith,  11  Price,  19. 


If  the  part  omitted  does  not  (jualify  ihat 
which  is  stated.  Tetitj?cxf  v.  J/  ncJiittjit.  13  E.ist,  18. 

So,  it  is  sufficient  if  a  dc-ilaration  shews  so 
much  of  the  terms  beneficinl  to  the  ])laintiff  in  a 
contract  as  comprehend  tlie  puint  f{)r  tlie  failure 
of  which  the  plaintiff  sue-*.  Cottcrill  v.  Cutf\  4 
Taunt.  2Sr>. 

In  declaring  upon  a  contract,  not  under  seal, 
consisting  of  several  distinct  paits  and  collateral 
provisions  it  is  sufficient  to  state  so  much  of  it 
as  contains  the  entire  consideration  for  the  act, 
and  the  entire  act  or  dutv  which  is  to  be  done 
(including  the  time,  manner,  and  other  circum- 
stances of  its  performance),  in  virtue  of  such 
consideration,  the  breach  of  which  act  or  duty  is 
complained  of  ;  but  such  part  of  the  contract, 
which  respects  only  the  liquidation  of  damages, 
after  a  right  to  them  has  accrued  bv  a  breach 
of  the  contract,  is  not  necessary  to  be  set  forth  in 
the  declaration,  but  is  only  matter  of  evidence, 
to  be  given  to  the  jury  in  reduction  of  damages. 
Clarke  v.  Gray,  6  East,  664 ;  2  Smith,  622 ;  4 
Esp.  177. 

Consideration.] — Where  the  promise  of  the 
defendant  is  alleged  to  have  been  made  in  con- 
sideration of  a  certain  service  to  be  performed 
by  the  plaintiff,  amongst  other  things ;  the 
omission  to  specify  the  other  branches  of  the 
consideration  included  under  the  term  "other 
things,"  is  no  ground  of  nonsuit,  unless  upon 
the  production  of  the  agreement  in  which  such 
other  branches  of  the  consideration  are  specified 
they  appear  to  contain  matter  in  the  nature  of 
a  condition  precedent.  ClarU  v.  Morrell,  2 
Scott  (N.K.)  17  ;  1  Man.  &  G.  841  ;  9  D.  P.  C.  461. 

Where  a  declaration  states  several  matters  as 
a  condition  for  the  defendant's  promise,  though 
till  are  not  good,  yet,  if  a  sufficient  consideration 
remains,  it  is  enough  to  support  the  promise 
laid  in  the  declaration.  King  v.  Sean,  2  C, 
M.  &  R.  48  ;  5  Tyr.  587 ;  1  Gale,  241  ;  4  L.  J., 
Ek.  181. 

Signing  by  Connsel.] — It  is  very  desirable 
that  every  statement  of  claim  should  be  signed 
l)y  counsel,  althougli,  imder  Ord.  XIX.,  such 
signature  is  not  obligatory.  DucJiitt  v.  Jonex, 
33  L.  T.  777.  See  tioiv  Rules  of  Supreme  Court, 
1883,  Ord.  XIX.  r.  4. 

The  court  does  not  approve  of  filing  any 
pleading  without  the  sanction  of  counsel's  signa- 
ture.   Barf  ord  v.  Barf  ord,  3  W.  R.  41. 

The  omission  to  print  counsel's  name  upon  a 
claim  requiring  his  signature  will  not  prevent 
its  being  filed.  Coppeard  v.  Mayhew,  22  L.  J., 
Ch.  408  ;  1  W.  R.  157. 

By  whom.] — ^Where   draft  of  amended 


bill  is  signed  by  same  counsel  who  signed 
original  bill,  and  no  new  engrossment  is  neces- 
sary, counsel's  name  need  not  be  repeated  on 
the  amendment.  Otherwise  if  by  different 
counsel.  Wehider  v.  Threlfall,  1  Sim.  &  S.  135  ; 
1  L.  J.  (0.8.)  Ch.  109. 

The  answer  may  be  signed  by  the  counsel  who 
signed  the  bill.    Anon.,  8  L.  J.,  Ch.  319. 

A  counsel  who  draws  and  signs  the  bill  may 
sign  the  answere,  and  act  as  counsel  for  the 
other  parties  to  the  suit,  unless  retained  for  the 
plaintiff.    Anon.,  3  Jur.  603. 

Forging  or  Tampering  with.] — Solicitor 

fined  20/.  for  forging  counsel's  signature  to 
scandalous  answer.  WhitJock  v.  Marriott  Dick. 
16. 
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Bill  dUmiHsed,  counsel's  signature  counter- 
feited.    Orhthiif  V.  ^Hore,  Cary,  82. 

Where  counsel's  name  to  an  answer  .is  forged, 
court  will  not  order  it  off  file  to  prejudice  of 
innocent  plaintiff.    Bull  v.  Griffin,  2  Anstr.  563. 

If  counsel  discovers  that  a  bill  has  been 
tampered  with  after  being  signed  by  him,  he 
should  apply  to  have  it  taken  off  the  file,  with 
costs  t-o  be  paid  by  the  plaintiff.  li'ovp  v. 
Iticardo,  34  L.  J..  Ch.  91  ;  10  Jur.  (N.s.)  1161  ; 
11  L.  T.  399  ;  13  W.  K.  137,  147. 

Printing — Poverty.] — The  court  will  not  dis- 
pense with  the  general  orders,  requiring  the 
answers  to  be  printed,  simply  on  account  of  the 
poverty  of  the  parties.  Mevx  v.  WatkiTU^  7 
Jur.  (N.8.)  704  ;  9  W.  R.  779. 

Allegation  of  Fraad.] — A  general  allegation 
of  fraud,  however  strong  the  words  used,  where 
there  is  no  statement  of  the  circumstances  relied 
on  as  constituting  the  alleged  fraud,  is  insuffi- 
cient even  to  amount  to  an  averment  of  fraud 
of  which  any  court  ought  to  take  notice.  There- 
fore, an  account  directed  to  be  taken  in  this 
case,  where  such  an  allegation  had  been  made, 
was  directed  to  be  taken  without  regard  to  this 
insufficient  allegation  of  fraud.  The  judgment 
and  execution  were  ordered  to  stand  as  security. 
Wallingford  v.  Mutual  Society^  50  L.  J.,  Q.  B. 
49  ;  5  App.  Cas.  685  ;  43  L.  T.  258  ;  29  W.  JR. 
81— H.  L.  (E.) 

Where,  in  an  action  of  contract,  the  defen- 
dant in  one  paragraph  of  the  defence  pleaded 
fraud  generally,  an  order  was  made,  on  the 
application  of  the  plaintiff,  for  particulars  of  the 
acts  of  fraud  relied  upo;i  in  that  paragraj)h, 
although  the  defence  in  subsequent  ])aragraphs 
specifically  set  out  certain  allegeclf  raudulent  repre- 
sentations.   Bastow  V.  Brad«haw,  8  L.  K.,  Ir.  30. 

In  an  action  by  the  collector-general  of  Dublin 
upon  a  guarantee  for  the  fidelity  of  a  rate 
collector,  the  guarantors  pleaded  that  the  con- 
tract was  entered  into  by  them  on  the  faith  of  a 
certain  statement  and  representation  made  by 
the  plaintiff  and  the  person  employed,  that  there 
had  been  no  balance  outstanding  from  the  latter, 
nor  any  irregularity  in  his  accounts,  and  that 
such  representation  was  untrue  : — Held  ba<l,  on 
demurrer,  for  not  alleging  either  that  the  state- 
ment was  fraudulent,  or  circumstances  from 
which  fraud  could  be  inferred  as  matter  of  law. 
In  a  defence  founded  upon  an  alleged  false  and 
fraudulent  misrepresentation  as  avoiding  a  con- 
tract, it  is  not  sufficient  to  allege  matters  which 
may  be  fraudulent,  or  from  which  an  inference 
of  fraud  may  be  drawn.  If  the  word  "  f rautlu- 
lently  "  be  omitted,  there  must  be  allegations  of 
fact  which  necessarily  and  per  se  amount  to 
fraud.    Byrne  v.  Muzio,  8  L.  11.,  Ir.  396. 


Particolare  of  Fraud,  fte.,  miut  be  apon 


the  Pleading!.] — It  is  not  enough  in  a  statement 
of  claim  to  refer  to  particulars  of  fraud,  mis- 
i-epresentation,  breach  of  trust,  wilful  default, 
or  undue  influence  previously  furnished  to  the 
defendant.  Such  particulars  must,  under  Ord. 
XIX.  r.  6,  be  stated  on  the  face  of  the  pleadings. 
Kingston  v.  Corker,  29  L.  R.,  Ir.  364. 

A  statement  of  claim  alleged  that  the  defen- 
dants (brokers)  had  notice  of  the  relations 
between  the  plaintiffs  (merchants)  and  their 
agent,  and  that  the  latter  had  no  right  to  pledge 
certain  goods;  that  advances  of  the  brokere 
were  not  made  bon^  fide  within  the  Factors 


Acts,  but  were  the  result  of  an  arrangement  by 
which  the  brokers  and  the  agent  exclmnge<l 
cheques : — Held,  that  this  was  equivalent  to  a 
charge  of  fraud.  Kaltenhach  v.  LcwU^  45  L.  T. 
666  ;  30  W.  R.  356. 

Malice  or  Frand  alleged  but  not  essential.] — 
If  a  declaration  discloses  a  state  of  facts,  u^jon 
which  an  action  is  maintainable  although  there 
is  neither  malice  nor  fraud,  the  plaintiff  is  not 
bound  to  prove  either,  though  both  are  alleged, 
and  may  recover  on  the  liability  which  the  foots 
disclose,  though  both  fraud  and  malice  are  dis- 
proved. Sunn/en  v.  Clielmsford  (^Lord),  5  H.  &  N. 
890;  29  L.  J.,  Ex.  382;  6  Jur.  (N.8.)  1205;  2 
L.  T.  406  ;  8  W.  B.  545. 

Allegation  of  Baty.] — Where  a  declaration, 
after  stating  facts,  alleges  that  it  thereupon 
became  the  duty  of  the  defendant  to  do  a  certain 
act,  such  allegation  is  to  be  understood  as  a 
mere  exposition  of  the  legal  liability  supposed 
to  result  from  the  previously-stated  facts,  as  an 
assertion  that  the  defendant  became  thereby 
bound  by  law  to  do  the  act,  and  not  as  a  distinct 
substantive  allegation.  Brown  v.  Malhtt,  5  C.  B. 
599  ;  17  L.  J.,  C.  P.  227  ;  12  Jur.  204. 

The  allegation  of  duty  is  superfluous  where  the 
facts  stated  show  a  legal  liability,  and  it  is  useless 
where  they  do  not.    Ih. 

A  declaration,  which  charges  a  breach  of  dut3', 
must  contain  an  allegation  from  which  the  duty 
can  be  inferred,  otherwise  the  declaration  is  bad. 
Metcalfe  v.  Hetheringtoti^  11  Ex.  257  ;  24  L.  J., 
Ex.  314. 

A  declaration  upon  a  charter-party  between 
the  plaintiffs,  the  owners  of  a  ship,  and  the 
defendant,  a  merchant  at  Liverpool,  by  which 
it  was  agreed  that  the  ship  should  receive  au 
board  a  cargo  from  the  defendant,  and  should 
proceed  to  a  port  of  discharge,  and  there  deliver 
it  agreeably  to  the  bills  of  laiding,  alleged  that 
the  defendant  should  deliver  the  cargo  alongside^ 
and  should  pay  for  the  hire  of  the  vessel  a  lump 
sum,  and  that  the  master  should  sign  bills  of 
lading.  That  the  defendant  put  up  the  ship  as  a 
general  ship  ;  that  goods  were  shipped  by  him, 
and  that  eight  bills  of  lading  were  made  out  by 
the  shippers,  and  signed  by  the  captain  ;  that  it 
was  usual  at  Liverpool  for  the  shippers  to  make 
out  and  deliver  to  the  captain  a  copy  of  each 
bill  of  lading,  and  that  the  shippers  of  the  cargo 
by  the  ship  made  out  copies  of  the  eight  bills  of 
lading  for  the  captain,  and  delivered  them  to  the 
defendant  for  the  captain  ;  that  the  defendant 
kept  them,  and  that  the  plaintiffs  had  no  copies, 
nor  was  it  in  their  power  to  obtain  any,  except 
from  the  defendant ;  that  it  was  necessary,  as 
the  defendant  well  knew,  for  the  purposes  of  the 
voyage,  and  to  enable  the  plain ti£b  to  deliver 
the  goods,  that  a  consular  manifest  should  be 
made  out,  in  which  an  accurate  account  of  the 
goods  should  be  given;  that  it  was  the  duty 
of  the  defendant  as  charterer,  and  under  the 
charter-party,  upon  request  to  the  ownere,  to 
hand  over  the  captain's  copies  of  the  bills  of 
lading  for  the  purpose  of  enabling  a  consular 
manifest  to  be  made  out ;  that  the  defendant, 
negligently  and  carelessly,  only  handed  over  to 
the  agent  of  the  plaintiff  six  of  the  copies ;  that, 
therefore,  an  incomplete  manifest  was  made  out, 
and  consequently  the  ship  was  detained  at  the  |X)rt 
of  discharge,  and  the  plaintiffs  sustained  injury 
by  having  to  pay  double  dues  : — Held,  that  a 
general  allegation  of  duty  was  not  sufficient, 
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and  tlierefore  the  declaration  was  bad  for  not 
shewing  that  the  duty  of  the  defendant  to  hand 
over  to  the  plaintiffs  the  copies  of  the  bills  of 
lading  arose  from  an  express  contract  in  the 
charter-party,  or  was  incorporated  in  it  by  mer- 
cantile usage,  or  arose  from  the  circumstances 
stated.  Duttott  t.  Powlcs,  2  B.  &  S.  174 ;  30 
h.  J.,  Q.  B.  169  ;  7  Jur.  (N.S.)  725.     Affirmed,  2 

B.  k  S.  191  ;  31  L.  J.,  Q.  B.  191  ;  8  Jur.  (N.S.) 
970  ;  6  L.  T.  224  ;  10  W.  R.  408— Ex.  Ch. 

TTnproseciitdd  Felony  dlBclosad.] — Where  a 
ci?il  action  claiming  damages  for  acts  which,  on 
the  face  of  the  pl^idings,  amount  to  a  felony, 
was  instituted  and  came  before  the  court  upon 
an  interlocutory  matter : — Held,  that  the  court 
should  not  of  its  own  motion,  where  no  applica- 
tion is  made  by  the  defendant,  and  where  no 
prosecution  was  pending,  stay  the  action  on  the 
ground  of  the  felony  not  having  been  prosecuted. 
A.  V.  B.  or  S.  V.  S,,  24  L.  K.,  Ir.  235  ;  IG  Cox, 

C.  C.  666. 

A  statement  of  claim  is  not  demurrable  on 
the  ground  that  it  shews  the  cause  of  action  to 
be  a  felony  for  which  the  felon  has  not  been 
prosecuted.  Roope  v.  D'Avigdor^  10  Q.  B.  D. 
412  ;  48  L.  T.  761  ;  47  J.  P.  248. 

Foreign  Law.]  —  A  plea  held  bad  for  not 
with  suMcient  certainty,  but  only  inferentially, 
averring  what  the  law  of  France  was  by  which 
a  bond  was  invalid.  Benham  v.  Mornington 
iEarl},  4  D.  &  L.  213;  8  C.  B.  133 ;  15  L.  J., 
C.  P.  1121  ;  10  Jur.  618. 

If  the  law  of  a  foreign  country  or  of  a  colony 
is  stated  in  any  pleading,  the  allegation  may  be 
traversed  as  matter  of  fact.  Astlty  v.  FUher^  6 
0.  B.  572  ;  18  L.  J.,  C.  P.  59  ;  12  Jur.  1051. 

Perfomuuioe  or  Ezcnae.] — In  an  action  on  a 
special  agreement,  the  plaintiff  must  aver  per- 
formance of  what  is  to  be  done  on  his  part,  or 
shew  that  he  was  ready  to  perform  it.  Collins 
V.  Gibhs,  2  Burr.  899. 

But  where  a  defendant  has  incapacitated  him- 
self from  performing  his  contract,  it  renders 
anything  further  to  be  done  by  the  plaintiff 
unDecessary.  Knight  v.  Croekford.  1  Esp.  190  ; 
6  R.  R.  729. 

To  a  declaration  for  a  debt  due  on  a  foreign 
contract  entered  into  with  a  plaintiff  abroad,  a 
plea  of  a  composition  deed  made  and  registered 
whilst  the  plaintiff  resided  abroad,  by  which  the 
defendant  covenanted  to  pay  a  composition  in 
the  pound  to  his  creditors  on  a  day  passed,  must 
shew  that  he  paid  or  tendered  such  composition 
to  the  plaintiff,  notwithstanding  the  plaintiff 
was  abroad  when  it  became  payable,  and  the 
want  of  an  averment  in  such  plea  is  not  cured 
by  an  averment  that  the  defendant  was  always 
ready  and  willing  to  pay  to  the  plaintiff  the 
composition  according  to  the  provisions  of  the 
deed,  and  that  all  conditions  having  been  per- 
formed, and  all  things  having  hapi)encd  neces- 
sary in  that  behalf,  the  plaintiff  became  bound 
by  the  deed  as  if  he  had  executed  the  same. 
Fesmrd  v.  Mugnier,  18  C.  B.  (N.S.)  286  ;  34 
li.  J.,  C.  P.  126  ;  11  Jur.  (N.8.)  283  ;  11  L.  T.  636. 

BeadineM  and  Willingnesi.] — Where  con- 
current acts  are  to  be  done  by  the  plaintiff  and 
the  defendant,  a  declaration  against  the  defendant 
Cor  not  performing  the  act  u|)ou  his  part  should 
allege  that  the  plaintiff  was  ready  and  willing  to 
do  the  concurrent  act  on  his  part.    Kemhle  v. 


MilU,  2  Scott  (N.B.)  121  ;  1  Man.  &  G.  757  ;  9 
D.  P.  G.  446. 

In  a  declaration  for  non-deli  vciy  of  gooth 
purchased,  an  averment  of  performance  by  the 
plaintiff  of  all  conditions  precedent,  and  that  all 
things  have  been  done  and  happened  to  entitle 
him  to  have  the  goods  delivered,  is  sufficient 
without  an  averment  of  his  readine^^s  and  willin«j- 
ness  to  pay.  B&ntley  v.  Dawes,  2  C.  L.  R.  1070  ; 
9  Ex.  666  ;  23  L.  J.,  Ex.  220. 

In  an  action  for  not  delivering  bonds  and 
other  securities  pursuant  to  an  agreement,  where 
the  consideration-money  was  to  be  paid  on  the 
receipt  of  the  securities ;  it  is  not  necKsary  to 
aver  an  actual  tender  of  the  money,  anallesration 
of  the  plaintiff  being  ready  and  willing  to  pay 
is  sufficient,  irry  v.  Herbert  (^Lord),  1  Moore, 
56  ;  7  Taunt.  314. 

Action  for  not  accepting  and  paying  for  gotxli 
according  to  contract,  with  an  averment  of  the 
plaintiff's  readiness  and  willingness  to  deliver 
the  goods,  of  which  the  defendant  had  notice  : — 
Held,  that  the  declaration  was  sufficient,  and  that 
it  was  not  necessary  that  it  should  allege  a  tender 
or  offer  to  deliver.  Boyd  v.  Lett,  2  D.  &  L.  847  ; 
1  C.  B.  222.  S.  P.,  Jaclison  v.  AUaway,  7  Scott 
(N.K.)  875  ;  6  Man.  &  G.  942  ;  13  L.  J.,  C.  P.  84  ; 
8  Jur.  63. 

Adeclaration  stated  that  the  plaintiff  was  law- 
fully possessed  for  the  residue  of  a  term,  whereof 
twenty -one  years  from  the  24th  June,  1841,  were 
unexpired,  of  a  house ;  and  thereupon,  on  the 
21st  March,  1841,  it  was  agreed  that  the  plaintiff 
should,  on  or  before  the  24th  June,  1841,  let  the 
same  to  the  defendant  by  a  lease  to  be  granted 
to  the  defendant  for  twenty-one  years,  the  term 
to  commence  from  the  24th  June,  1841.  The 
declaration  stated  general  performance  by  the 
plaintiff,  and  that  he  was  rea«ly  and  willing  to 
let  the  house  to  the  defendant,  and  to  grant  and 
execute  a  lease  ;  vet  that  the  defendant  did  not 
nor  would  become  the  tenant,  nor  accept  the 
lease: — Held,  that  the  averment  of  the  plain- 
tiff's readiness  and  willingness  to  grant  the  lease 
was  equivalent  to  an  averment  of  his  having  a 
title  to  grant  it.  Be  Medina  v.  Norman^  9  M.  & 
W.  820  ;  2  D.  (N.B.)  239 ;  11  L.  J.,  Ex.  320. 

In  an  action  for  a  breach  of  contract  in  refusing 
to  accept,  at  the  time  appointed  by  the  contract, 
and  to  pay  for  certain  shares  in  a  water,  gas  and 
market  company  (such  shares  being  by  the  com- 
pany's act  of  parliament  made  pei-sonal  estate, 
and  a  form  of  transfer  under  seal  being  given), 
it  is  sufficient  to  aver  that  the  vemlor  *'  ha<l 
always  been  ready  and  willing  to  do  all  things, 
and  that  all  things  had  happened,  &c.,  neces- 
sary to  entitle  him  to  the  performance  by  the 
defendant  of  his  agreement ; "  and  notice  to 
the  defendant  of  the  plaintiff's  readiness  and 
willingness  to  transfer  the  shares  is  not  neces- 
sary, or  a  condition  precedent  to  the  plaintiff's 
right  to  recover,  it  being,  on  the  contrary,  the 
duty  of  the  purchaser  to  prepare  and  tender 
a  transfer  for  execution  by  the  plaintiff  and  a 
plea  of  want  of  such  notice  is  bad,  and  no 
defence  to  the  action.  Cobhold  v.  Peto^  27 
L.  T.  130. 

A  declaration  stated  a  contract,  whereby  the 
plaintiff,  the  owner  of  a  lighter,  was  to  convey 
goods  for  lighterage,  to  be  landed  and  delivered 
to  the  defendant  at  a  certain  dock  ;  and  the 
defendant  was  to  receive  the  goods  at  the  dock 
from  the  plaintiff,  "  in  a  reasonable  time  after  he 
should  have  notice  of  the  plaintiff  being  ready 
to  land  and  deliver  the  same."    It  then  averred 
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that  the  li^fhtpr  afterwards  arrived  with  the 
goods  at  the  dock  ;  "and  that  the  plaintiff  was 
rcadv  to  Land  and  deliver  them  to  and  for  the 
defendant,  of  whieh  the  defendant  had  notice  ;" 
alleging  that  the  defendant,  although  requested 
to  receive  the  goods,  neglected  and  refused  so  to 
tlo  for  an  unreasonable  time  after  such  notice  : — 
Held,  that  tlie  averment,  that  the  plaintiff  was 
ready  to  land  and  deliver  w^as  insufficient ;  the 
declaration  shoultl  have  aven-ed  that  the  plain- 
tiff was  always  readv  to  land  and  deliver  for 
a  reasonable  period  after  notice.  Granger  v. 
Dacre,  1  D.  <k  L.  573  ;  12  M.  Ac  W.  431  ;  13  L.  J., 
Ex.  93. 

In  an  action  on  an  agreement,  by  "which  the 
plaintiff  agreed  to  sell,  and  the  defendant  to  buy, 
all  that  messuage,  farm  and  lands,  as  comprised 
in  an  indenture  of  lease  for  the  residue  of  a  term 
of  fourteen  years,  and  it  was  further  agreed  that 
the  plaintiff,  on  receiving  5*.,  and  such  sums  as 
should  be  the  reasonable  value  of  the  fixtures, 
would  execute  an  assignment ;  and  that  upon 
the  execution  of  such  assignment  and  payment 
made  as  aforesaid,  the  defendant  should  be  put 
in  possession  of  the  premises,  fixtures,  &c."  : — 
Semble,  that  the  execution  of  the  assignment, 
and  the  putting  of  the  defendant  into  possession 
of  the  premises,  Ace,  were  acts  to  be  done  by  the 
plaintiff  contemporaneously  with  the  payment 
of  the  money  by  the  defendant ;  and,  therefore, 
performance  by  the  plaintiff,  or  a  readiness 
and  willingness  to  perform  them,  should  be 
averred  in  the  declaration.  Xa^h  v.  lireese,  2 
D.  (N.S.)  1015  ;  11  M.  &  W.  352 ;  12  L.  J.,  Ex. 
305. 

To  an  action  for  breach  of  a  contract,  by 
which  the  defendant  agreed  with  the  plaintiff  to 
purchase  of  him  all  the  articles  required  for 
working  a  patent,  the  court  refused  to  allow 
a  traverse  of  the  readiness  and  willingness  of 
the  plaintiff  to  supply  the  defendant  with  such 
articles,  and  that  the  articles  which  he  was  so 
ready  and  willing  to  ^u|>ply  were  not  reasonably 
tit  for  the  working  of  the  patent.  Orijith  v. 
St'Ibf/,  Q  Ex.  393  ;  2  C.  L.  R.  486  ;  23  L.  J.,  Ex. 
226;  18  Jur.  178;  2  W.  R.  221. 

In  an  action  for  dismissing  the  plaintiff  from 
the  defendant's  service  before  the  expiration  of 
a  yciir,  the  declaration  alleged  that  the  plaintiff 
had  always  been  reatly  and  willing  and  offered 
to  remain  in  the  defendant's  employ  for  a  year. 
Plea,  that  the  plaintiff  did  not  offer  to  remain  as 
alleged  ; — Held,  that  the  plea  raised  an  immate- 
rial issue,  the  gist  of  the  averment  being  the 
readiness  which  implied  the  ability  and  willing- 
ness of  the  plaintiff  to  continue  his  services. 
Wallig  V.  Warren,  7  D.  &  L.  58 ;  4  Ex.  361 ;  18 
L.  J.,  Ex.  449. 

To  a  declaration  on  an  agreement,  setting  out 
that  the  plaintiff  had  agreed  to  sell  and  that  the 
defendant  hatl  agreed  to  purchase  of  the  plaintiff 
one-fourth  share  in  a  mining  sett  for  250/.,  and 
that  the  plaintiff  and  the  defendant  agreed  forth- 
with to  form  a  company,  to  be  registered  with 
limited  liability,  for  working  the  mining  sett, 
and  that,  so  soon  as  the  company  should  be 
registered  with  limited  liability,  the  defendant 
would  pay  to  the  plaintiff  the  250Z.,  assigning 
as  a  breach  nonpayment  of  the  250Z.  ;  the 
defendant  pleaded  that  the  plaintiff  never  has 
been  at  any  time  ready  and  willing  to  convey 
the  one-fourth  sliare  to  the  defendant  according 
to  the  agreement : — Held,  a  good  answer  to  the 
ac'ion.  Mnrsda/i  v.  JUvore,  4  H.  &  N.  500  ;  28 
L«.  J. I  Ex.  288. 


A  plaintiff  agreed  to  serve  the  defendant  for 
the  term  of  ten  years,  in  the  capacity  of  a 
brewer ;  in  consideration  of  the  premises,  and 
of  the  due,  full,  and  complete  service  of  the 
plaintiff,  "  the  defendant  agreed  to  pay  him  20Z. 
on  execution  of  the  agreement,  to  furnish  him 
with  a  house  and  coals  during  the  whole  of  tlie 
term  of  ten  years,  and  to  pay  him  the  weekly 
sum  of  21.  lOiP.  during  the  term."  The  plaintiff 
entered  into  the  service  under  the  -agreement. 
Some  years  afterwards  the  plaintiff  fell  ill,  and 
was  unable  to  attend  personally  to  business  : 
but  during  that  time  he  instructed  the  defendant 
in  the  art  of  brewing.  The  defendant  refused 
to  pay  the  plaintiff  his  wages  for  the  period 
during  which  he  had  been  ill,  but  retained  him 
in  the  service  :  and,  after  he  was  able  to  attend 
again  personally  to  business,  paid  him  as  before 
under  the  agreement.  To  an  action  by  the  plain- 
tiff to  recover  wages  for  the  period  during  which 
he  had  been  ill,  the  defendant  pleaded  that  the 
plaintiff  was  not,  during  any  part  of  the  time 
for  which  such  wages  were  claimed,  ready  and 
willing  or  able  to  render,  and  did  not,  in  fact, 
during  any  part  of  such  time  render,  the  agreed 
or  any  service  : — Held,  a  good  plea,  theremliness 
and  willingness  to  perform  the  service  being  a 
condition  precedent  to  the  right  to  wages ;  an<l 
the  gist  of  the  plea  being  that  the  plaintiff 
wilfully  refused  or  omitted  to  serve.  Cuckson  v. 
Stonex,  1  El.  &  El.  248  ;  28  L.  J.,  Q.  B.  25  ;  6 
Jur.  (N.s.)  337  ;  7  W.  R.  134. 

Where  issue  is  taken  on  an  averment  in  a 
declaration,  that  the  plaintiff  was  ready  and 
willing  and  able  to  do  a  certain  act,  the  defen- 
dant may  show  thereunder  any  circumstance, 
such  as  the  insanitj^  of  the  plaintiff,  which  dis- 
qualified him  from  doing  the  act  in  question. 
Kirtley  v.  Copdand,  1  Car.  &  K.  319. 

Construction  of.] — A  pleading  is  to  be  taken 
most  strongly  against  the  pleader,  and  where  a 
bill  contains  general  and  specific  allegations  as 
to  the  same  matter,  the  general  allegation  must 
be  referred  to  the  particular  and  specific  one. 
EllU  V.  Colman,  25  Beav.  662. 

A  pleading  is  to  be  taken  most  strongly  against 
the  pleader,  and  a  general  allegation  of  the  defen- 
dant being  a  trustee  cannot  support  a  bill,  unless 
there  are  facts  alleged  shewing  the  trust.  £caa 
v.  Avon  Corporatio7iy  29  Beav.  144  ;  30  L.  J.,  Ch. 
165  ;  6  Jur.  (N.S.)  1361  ;  3  L.  T.  347  ;  9  W.  R.  84. 

The  plaintiff  as  the  widow  and  administratrix 
of  a  deceased  person  claimed  damages  for  her 
husband's  death  cansed  by  the  defendant's  negli- 
gently letting  fall  upon  her  husband  from  their 
boiler  a  certain  "corrosive  liquid  or  other  tlan- 
gerous  substance."  At  the  trial  it  was  proved 
that  what  fdll  on  the  deceased  must  have  been 
scalding  water  : — Held,  that  no  amendment  of 
the  statement  of  claim  was  necessarv.  Mull  v. 
Baldwin,  56  J.  P.  729— C.  A. 

Where  a  declaration  or  other  pleading  is  sus- 
ceptible of  a  construction  that  will  make  it 
good,  it  is  not  competent  to  the  party  pleading 
it  to  insist  upon  a  construction  that  will  make 
it  bad.  Moore  v.  Foster,  5  C.  B.  220  :  5  D.  &;  L.  352. 

It  is  a  general  rule  in  pleiding  that  an  equi- 
vocal expression  shall  be  construed  against  the 
party  using  it :  but  if  the  other  party  pleads 
over,  it  shall  be  construed  in  that  sense  whieh 
will  support  the  previon**  plea<ling3,  Ilohgra  v. 
Middleton,  9  D.  &  R.  249  ;  6  B.  Jc  C.  295  ;  5 
L.  J.  (O.S.)  K.  B.  160. 

A  plea  is  to  receive  a  fair  and  a  reasonable 
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construction,  and  if  ambiguous,  is  to  be  construed 
most  strongly  against  the  party  pleading.  Gold- 
ham  V.  Edwards,  18  C.  B.  38*9;  25  L.  J.,  C.  P. 
223  ;  2  Jur.  (N.S.)  493  ;  4  W.  R.  650— Ex.  Ch. 

The  rule  that  pleadings  are  to  be  taken  most 
strongly  against  the  party  pleading,  is  subject, 
both  at  law  and  in  equity,  to  an  exception  as 
to  the  pleading  of  matters  that  are  peculiarly 
within  the  knowledge  of  the  opposite  party. 
Murphy  V.  Glass,  6  Moore,  P.  C.  (N.s.)  1  ;  L.  R. 
2  P.  C.  408  ;  20  L.  T.  461 ;  17  W.  R.  592. 

Recourse  cannot  be  had  to  a  replication  for 
the  purpose  of  curing  a  defect  in  a  plea.  Lock- 
wood  V.  yash,  18  C.  B.  536. 

A  party  may  avail  himself  of  admissions  or 
statements  of  particular  facts  in  the  pleadings 
of  the  opposite  party,  and  one  pleading  may  be 
cured  by  admissions  in  another,  although  the 
latter  may  have  been  demurred  to.  Hyde  v. 
Watts,  1  D.  &  L.  479  ;  12  M.  &  W.  254  ;  13  L.  J., 
Ex.  41. 

If  a  declaration  contains  allegations  capable  of 
being  understood  in  two  senses,  and  in  one  sense 
it  will  sustain  the  action,  and  in  the  other  it  will 
not,  after  verdict  it  must  be  construed  in  the 
sense  which  will  sustain  the  action.  Emmens  v. 
Eldertan,  4  H.  L.  Cas.  624  ;  13  C.  B.  495;  18 
Jur.  21. 

Publication  to  Third  Parties.] — If  a  statement 
of  claim  in  an  action  contains  charges  injuriously 
affecting  the  defendant's  character,  and  if  the 
plaintiff,  before  the  hearing  of  the  action,  sends 
copies  of  the  statement  to  persons  not  parties  to 
the  action,  he  is  guilty  of  a  contempt  of  court, 
and  will  be  restrainetl  from  further  publishing 
the  statement,  and  ordered  to  pay  the  costs  of  a 
motion  to  commit  him.  Bowd^i  v.  Russell,  46 
L.  J.,  Ch.  414  ;  36  L.  T.  177. 

"Waiver  of  Forfeiture  by  Pleading.] — A  land- 
lord suing  in  respect  of  breaches  of  covenants 
agreed  to  be  inserted  in  a  lease  contracted  for, 
claimed  an  injunction  and  i)Osscssion  ;  his  plead- 
ings stated  that  he  was  willing  to  grant  the 
lea.se  : — Held,  that  forfeiture  was  waived  by  the 
pleadings.  Ecans  v.  Bans,  48  L.  J.,  Ch.  223  ; 
10  Ch.  D.  747  ;  39  L.  T.  391  :  27  W.  R.  285. 

Taking  Copies  of.] — The  practice  of  the  record 
and  writ  clerk's  ofiBce  is  to  produce  the  bill  in  a 
suit,  or  furnish  a  copy  of  it,  after  decree  to  any 
person  who  desires  it,  but  not  before — except  in 
a  representative  suit  to  members  of  the  class 
represented — unless  with  the  plaintiffs  consent, 
or  under  special  circumstances.  Coates  v.  Brown, 
42  L.  J.,  Ch.  378. 

"When,  in  a  suit  for  specific  performance  of  a 
contract  to  sell,  it  was  discovered  that  some 
other  specific  performance  suit  had  been  com- 
menced against  defendants,  but  compromised  : — 
Held,  that  plaintiifs  were  entitled  to  a  copy  of 
the  bill  in  the  compromised  suit,  notwithstand- 
ing the  opposition  of  plaintiffs  in  that  suit  to  any 
copy  being  furnished.    Ih. 

The  clerk  of  records  and  writs  is  bound  to 
furnish  certified  copies  of  chancery  pleadings  on 
application  under  the  14th  section  of  the  14  &  15 
Vict.  c.  99.  Reere  v.  Hitdson,  10  Hare  (App.) 
six  ;  22  L.  J.,  Ch.696  ;  17  Jur.  344  ;  1  W.  R.  244. 

Taking  an  office  copy  of  an  answer  is  not  a 
waiver  of  an  irregularity  in  its  title.  Fry  v. 
Afantell,  4  Beav.  485;  11  L.  J.,  Ch.  68  ;  5  Jur. 
1194. 

And  see  ante,  col.  798. 


b.  Statement  of  Claim. 

Sve  R.  S.  C,  1883.  Ord.  XX. 

Form  in  Schedule — Insufficiency.] — A  state- 
ment of  claim  in  a  salvage  action  was  drawn 
in  the  Form  No.  6  of  Apjiendix  C.  to  the  Rule* 
of  the  Supreme  Court,  18^:>;  on  motion  by  the 
defendants  under  Ord.  XIX.  r.  7.  for  a  furtlier 
and  better  statement  of  claim  or  particulars  : — 
Hehl,  that  the  jilaiutiffs  must  deliver  a  fuller 
statement  of  claim,  and  that  in  salvage  actions 
a  fuller  form  than  that  given  in  Appendix  C., 
No.  6,  should  generallv  be  followed.  The  J^/.*, 
53  L.  J.,  P.  14 ;  8  P.  1).  227 ;  49  L.  T.  444  ;  82 
W.  R.  171  ;  5  Asp.  M.  C.  155. 

Differing  from  Writ.]— By  the  writ  in  a 
partnership  action  the  plaintiff  claimed  an  ac- 
count, and  an  injunction  restraining  the  defen- 
dant from  dealing  with  the  partnership  assets. 
The  statement  of  claim  alleged  (i.)  misrepre- 
sentations on  the  faith  of  which  he  paid  the 
defendant  a  premium,  and  (ii.)  a  course  of  con- 
duct on  the  part  of  th<j  defencfant  entitling  him 
to  damages,  and  claimed,  in  addition  to  the 
relief  sought  by  the  writ,  the  return  of  the 
premium,  and  clamages  : — Held,  that  the  state- 
ment of  claim,  inasmuch  as  it  sought  relief  sub- 
stantiallv  different  from  that  claimed  by  the 
writ,  and  prevented  a  reference  to  arbitration, 
was  not  "  an  alteration,  mo<lification,  or  exten- 
sion "  of  the  writ  within  the  meaning  of  Ord. 
XX.  r.  4,  and  that  it  must  be  struck  out.  Cave 
V.  Crew,  62  L.  J.,  Ch.  530  ;  3  R.  401 ;  68  L.  T. 
254  ;  41  W.  R.  359. 

In  a  creditors'  action  for  administration  of  real 
estate,  it  is  sufficient  that  the  statement  of  claim 
should  express  that  the  plaintiff  sues  on  behalf 
of  all  creditors.    Eyre  v.  Cox,  24  W.  R.  317. 

A  writ  being  general,  and  the  declaration 
special,  as  assignee  : — Held,  no  ground  for  set  ting 
them  aside  as  irregular.  Knowles  v.  Johnson,  2 
D.  P.  C.  653. 

An  allottee  of  shares  brought  an  action  for 
fraudulent  misrepresentation  against  directors  of 
his  company,  and  by  the  indorsement  on  the 
writ  he  claimed  indemnity  and  rescission  of  his 
contract  to  take  shares.  The  company  was 
ordered  to  be  wound  up.  The  plaintiff  by  his 
claim  asked  for  indemnity,  but  not  rescission.  A n 
application  to  determine  whether  the  plaintiff 
was  to  be  a  contributory  stood  over  pending  this 
trial : — Held,  that  the  plaintiff  could  not  obtain 
rescission  on  the  pleadings,  and  leave  to  amend 
was  refused.  Curgill  v.  Bower,  47  L.  J.,  Ch. 
649  ;  10  Ch.  D.  502  ;  38  L.  T.  779  ;  26  W.  R. 
716. 

Writ  Incorporated  with.]— -When  a  plaintiff 
sues  in  a  representative  c^apacity,  the  statement 
of  claim  is  to  be  read  for  the  purposes  of  a 
demurrer,  as  if  that  fact  was  stated  therein. 
Johnson  v.  Burges,  47  L.  J.,  Ch.  552. 

When  Necessary  to  Deliver.] — When  an  action 
by  a  cestui  que  trust  under  a  will  against  execu- 
tors and  devisees  in  trusr.  for  a<lministration  of 
the  real  and  personal  estate  of  the  testator,  was 
to  be  heard  as  a  short  cause,  the  court  considered 
it  unnecessary  for  the  plaintiff  to  deliver  a  state- 
ment of  claim.  Green  v.  Colehy,  45  L.  J.,  C!j. 
303  :  1  Ch.  D.  603  ;  24  W.  R.  246. 

When  an  action  is  brought  by  a  legatee  for  the 
administratiou  of  the  estate  of  his  testator,  and 
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it  is  desired  to  take  judgrnient  short  in  the  first 
instance,  astatement  of  claim  should  be  delivered. 
JJrfifm  V.  Mockett  33  L.  T.  684. 

When  an  action  is  brought  to  carry  into  exe- 
cution the  trusts  of  a  deed,  or  other  written 
instrument,  a  statement  of  claim  should  be 
<lelivered.    Boyes  v.  Cook,  33  L.  T.  778. 

A  defendant  not  appearing  and  proceeded 
against  under  Ord.  XIII.  r.  9,  is  not  to  be  taken 
to  have  dispensed  with  the  delivery  of  a  state- 
ment of  claim.  Mlnton  y, Metcalfe^  46  L.  J.,  Ch. 
684  ;  36  L.  T.  683. 

Infonnatioa — Title  of  Claim.] — In  an  action 
by  the  attorney-general  at  the  relation  of    a 

Claintiff,  the  title  information  should  no  longer 
e  used.    AU.-Gen,  v.  Shrewsbury  Bridge  Co., 
42  L.  T.  79. 

Kotice  in  lieu  of— Writ  ipecially  Indorsed.] — 

The  plaintiff,  a  barrister,  issued  his  writ  on  the 
30th  August,  1879,  indorsed  for  an  injunction 
and  other  relief,  and  for  payment  of  a  sum  of 
1,000^.,  alleged  to  have  been  received  by  the 
defendant  as  his  solicitor.  On  the  12th  Decem- 
ber, 1879,  the  plaintiff  was  ordered  to  deliver  a 
statement  of  claim  on  or  before  the  12th  January. 
On  the  10th  January  he  delivered  a  statement  of 
claim  in  person ;  on  the  12th  his  solicitor,  who 
had  been  that  day  served  with  a  summons  to 
set  aside  the  statement  of  claim  for  irregularity, 
delivered  a  notice  that  his  claim  appeared  by  the 
indorsement  on  the  writ  in  the  form  prescribed 
by  Ord.  XXI.  r.  4  : — Held,  that  the  writ  was  aot 
specially  indorsed  within  the  meaning  of  Ord. 
III.  r.  6,  and  the  statement  of  claim  delivered  by 
the  solicitor  must  be  set  aside.  Ycatman  v. 
Snow,  42  L.  T.  602  ;  28  W.  R.  574. 


Objection  on  ground  of  Insufficiency.]- 


A  writ  was  specially  indorsed,  "  The  plaintiff's 
claim  is  againRt  the  defendant  as  the  acceptor  of 
a  bill  of  exchange.  The  following  are  particu- 
lars .-—Bill  of  exchange  for  180Z.,  dated  27th  of 
March,  1 882,  drawn  by  C.  upon  and  accepted  by 
defendant,  payable  three  months  after  date." 
The  plaintiff  having  delivered  a  notice  under 
Ord.  XXI.  r.  4,  that  his  claim  was  that  which 
appeared  by  the  indorsement  on  the  writ,  the 
defendant  demurred  on  the  ground  that  the 
statement  was  insufficient,  and  disclosed  no 
cause  of  action  : — Held,  that  there  was  no  ground 
of  demurrer,  and  that  the  defendant's  remedy,  if 
any,  was  to  apply  for  a  further  statement  under 
the  rule.  Robertson  v.  Howard  (3  C.  P.  D.  280) 
disapproved.  Famous  v.  Charlton,  62  L.  J., 
<J.  B.  710  ;  10  Q.  B.  D.  516. 

A  specially  indorsed  writ,  together  with  a 
notice  in  lieu  of  a  statement  of  claim  under 
Ord.  XXI.  r.  4,  are  equivalent  to  a  statement  of 
claim  for  all  purposes,  and  a  defendant  is,  there- 
fore, entitled  to  d^mur  to  them,  if  the  claim  on 
the  writ  shews  no  cause  of  action.  TioberUon  v. 
Howard,  47  L.  J.,  C.  P.  480 ;  3  C.  P.  D.  280  ;  38 
L.  T.  715  ;  26  W.  R.  683. 

In  an  action  for  money  alleged  to  have  been 
obtained  from  the  plaintiffs  by  fraudulent  mis- 
representation, the  nature  of  which  misrepre- 
sentation and  the  particulars  of  tiie  sums  sued 
for  being  set  out  in  the  indorsement  of  the  writ 
of  summons,  the  plaintiff  delivered  a  notice  in 
lieu  of  statement  of  claim  under  Ord.  XX.  r.  2  : 
^ — Held,  sutficient,  and  motion  by  the  defendant 
to  compel  a  statement  of  claim  to  be  delivered, 
refused.     Youfij  v.  Beaitie,  16  L.  R.,  Ir.  192. 


Joinder  of  Alternative  and  Inconeitteiit 
Claimi.]  —  See  Joinder  of  Causes  of 
Action,  ante,  col.  121  et  seq. 

Title,  Allegation  of—Action  for  Becovery  of 
Land.] — In  an  action  for  the  recovery  of  land,  of 
which  the  plaintiff  has  never  bopn  in  possession, 
the  statement  of  claim  must  allege  the  nature  of 
the  deeds  and  documents  upon  which  he  relies  in 
deducing  his  title  from  the  person  under  whom 
he  claims ;  and  a  general  statement  that  by 
assurances,  wills,  documents,  and  crown  grants 
in  the  possession  of  the  defendants,  without 
further  describing  them,  the  plaintiff  is  entitled 
to  the  land,  is  embarrassing,  and  liable  to  be 
struck  out  under  the  Rules  of  the  Supreme  Court, 
Ord.  XXVII.  r.  1.  PhUipps  v.  PhiUpps,  48  L.  J., 
Q.  B.  136  ;  4  Q.  B.  D.  127  ;  39  L.  T.  556  ;  27 
W.  R.  436— C.  A.  S.  P.,  Sutcllffe  v.  Janws,  40 
L.  T.  875  ;  27  W.  R.  750. 

The  statement  of  claim  in  an  action  for  the 
recovery  of  land,  after  alleging  facts  which  would 
shew  a  title  in  Frances  Evelyn,  contained  a 
statement  that  "  the  said  Frances  Evel3'n  died 
intestate  as  to  real  estate  and  leaving  Sir  Hu^h 
Evelyn  her  heir-at-law,"  and  then  stated  facts 
which  shewed  a  title  in  the  plaintiff  to  Sir  Hugh 
Evelyn's  estate  : — Held,  on  a  summons  to  strike 
out  the  paragraph  above  stated,  that  it  was  not 
embarrassing,  and  was  a  sufficient  statement  of 
the  facts  on  which  the  plaintiff  relied  under 
Oni.  XIX.  r.  4.  Ecelyn  v.  Evelyn,  42  L.  T.  248  ; 
28  W.  R.  531. 

In  an  action  for  the  recovery  of  land,  a  state- 
ment of  claim,  siihply  alleging  that  the  plaintiff 
was  wrongfully  dispossessed  of  the  lands  by  the 
defendant,  was  set  aside.  In  such  an  action  the 
plaintiff  must,  in  his  pleading,  state  such  facts  as 
would  (if  true)  shew  that  he  had  an  interest  in 
the  hind  entitling  him  to  recover.  O'  Coniwr  v. 
aHara,  8  L.  R.,  Ir.  249. 

The  statement  of  claim,  in  an  action  to  recover 
possession  of  land  for  nonpayment  of  rent, 
alleged  that,  prior  to  1874,  defendant  was  tenant 
to  the  plaintiff  of  certain  premises  (being  those 
to  which  the  action  related)  in  the  possession  of 
the  defendant,  at  a  yearly  rent,  payable  on  every 
1st  of  May  and  1st  of  November ;  that  the 
defendant  paid  the  rent  for  said  premises  up  to 
the  Ist  of  May,  1874,  but  had  not  paid  any  rent 
since  the  1st  of  May,  1874 ;  and  that,  at  the 
time  of  action  brought,  eight  years'  rent  was  due 
and  owing  to  the  plaintiff.  The  arrears  of  rent 
as  well  as  possession  were  claimed  : — Held,  that 
the  statement  of  claim  was  embarrassing  for 
not  aveiTing  with  sufficient  particularity  any 
still  subsisting  contract  of  tenancy  between  the 
plaintiff  and  the  defendant,  and  for  pleading 
evidence.  Molly  v.  Lewers,  12  L.  R.,  Ir.  39 — 
C.  A. 

In  an  action  to  recover  possession  of  land  for 
nonpayment  of  rent,  scmble,  an  allegation  in  the 
statement  of  claim  that  the  defendant  paid  rent 
is  unnecessary  and  embarrassing,  as  either  wholly 
immaterial  or  as  pleading  evidence  merely  ;  but 
if  payment  of  rent  be  alleged,  the  allegation 
may  be  traversed  by  the  defendant  in  his  state- 
ment of  defence.  Rowley  v.  Laffan,  10  L.  R., 
Ir.  9. 

In  an  ejectment  for  nonpayment  of  rent, 
brought  by  the  assignee  of  the  reversion  against 
a  lessee,  it  is  sufficient  for  the  plaintiff  in  his 
statement  of  claim  to  aver  generalh'  that  the 
estate  of  the  lessor  became  vested  in  him  with- 
out more  particularly  stating  the  intermediate 
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devolution  of  title.  Musgrave  v.  Walshj  6  L.  R., 
Ir.  335. 

In  an  action  to  recover  possession  of  land  for 
nonpayment  of  rent  by  a  plaintiff  claiming  under 
a  derivative  title,  the  statement  of  claim  set  out 
a  lease,  and  alleged  that  the  defendant  entered 
into  possession  under  it,  and  then  stated  that,  on 
the  death  of  the  lessor,  all  his  estate  and  interest 
came  to  and  was  now  vested  in  the  plaintiff.  The 
defendant  having  moved  to  set  aside  the  state- 
ment of  claim  as  embarrassing  : — Held,  that  the 
statement  of  the  devolution  of  the  plaintiffs  title 
was  sufficient.  Beatty  v.  Leacy^  16  L.  R.,  Ir.  132 
— C.  A. 

Wiiere  in  an  action  for  the  recovery  of  land  a 
document  is  relied  upon  in  the  pleadings  as 
establishing  the  claimant's  title,  the  effect  only 
of  the,  document  need  be  stated.  The  precise 
words  are  not  material.  Darhyshire  v.  Lelgh^ 
65  L.  J.,  Q.  B.  360  ;  [1896]  1  Q.  B.  554  ;  74  L.  T. 
241  ;  44  W.  R.  452— C  A. 

In  an  action  by  the  tenant  in  possession  against 
a  wrong-doer,  it  is  sufficient  to  declare  generally, 
without  disclosing  any  title.  Grimstead  v. 
Marlow^  4  Term  Rep.  717. 

But  if  a  defendant  justifies  under  a  right,  it 
must  be  formally  set  out  in  the  plea.    Ih. 


Easement.] — In    an    action   to  recover 


damages  caused  to  the  plaintiff's  reversion  in  a 
dwelling-house  by  interference  with  an  easement, 
it  is  not  sufficient  to  allege  in  1  he  statement  of 
claim  that  the  plaintiff  is  entitled  to  such  ease- 
ment ;  the  plaintiff  must  shew  how  he  is  so 
entitlei-l,  whether  by  grant,  or  prescription,  or 
otherwise,  and  must  set  out  the  fact«  upon  which 
he  relics  as  entitling  him  to  such  easement. 
Farrcll  v.  CoogaUy  12  L.  R.,  Ir.  14. 


Bight  of  Way.]— A  plaintiff  who  claims 


to  be  entitled  to  a  right  of  way  over  a  road,  and 
seeks  an  injunction  to  restrain  its  obstruction, 
should  state  in  his  statement  of  claim  the  way 
in  which  he  claims  to  be  entitled  to  the  right, 
and  the  route  and  limitations  of  the  road  over 
which  he  claims  it.  A  general  statement,  there- 
fore, that  there  is  a  road  over  a  certain  farm 
connecting  two  other  farms,  and  that  the  plaintiff 
and  his  tenants  are  entitled  to  a  right  of  way 
over  it,  is  embarrassing.  Harris  v.  Jenkins^  52 
L.  J.,  Ch.  437 ;  22  Ch.  D.  481  ;  47  L.  T.  570  ;  31 
W.  R.  137. 

The  plaintiff  was  entitled  to  a  right  of  way  on 
foot  through  a  passage  across  the  defendant's 
premises.  This  passage  had  been  formerly  level 
throughout,  with  the  exception  of  a  three-inch 
step.  The  defendants  raised  part  of  the  passage 
to  a  height  of  seven  inches,  or  thereabouts,  with 
an  ascent  of  four  and  a  descent  of  three  steps. 
The  plaintiff  brought  an  action  for  the  obstruc- 
tion to  his  right  of  way  caused  by  this  alteration, 
and  in  his  statement  of  claim  alleged  that  his 
servants  had  been  in  the  habit  of  carrying  bales 
and  other  heavy  goods  along  the  passage.  8emble, 
that  the  allegation  in  the  statement  of  claim 
that  the  plaintiff's  servants,  in  using  the  passage, 
frequently  carried  bales  and  other  heavy  goods, 
was  embarrassing.  Austin  v.  Scottish  Widows^ 
Fund,  8  L.  R.,  Ir.  197. 

In  an  action  for  interfering  with  the  plaintiffs' 
right  of  way  to  a  certain  quarry,  the  plainti& 
alleged,  in  the  first  paragraph  of  their  statement 
of  claim,  that  they  were  entitled  to  a  right  of 
way  from  the  public  highway  through  a  certain 
gateway  along  a  certain  passage  to  the  said 


quarry,  and  back  again  from  the  said  quarry  to 
the  public  highway,  for  themselves,  their  agents, 
servants  and  licensees,  on  foot  and  with  horees, 
carts  and  carriages,  at  all  times  of  the  year  ;  and 
in  the  second  paragraph  they  alleged  that  they 
were  entitle<i  to  a  right  of  way  from  the  public 
highway  through  a  certain  gateway,  along  a 
certain  passage  to  the  said  quarry,  and  back 
again  from  the  said  quarry  to  the  public  highway, 
for  themselves,  thciragcnts,  servants  and  lirenseesv 
on  foot  and  with  horses  and  carts,  at  all  times 
convenient  and  necessary  for  the  working  of  the 
said  quarry,  and  for  removing  stones,  gravel  and 
other  material  therefrom.  On  motion  to  set 
aside  the  first  and  second  paragraphs  of  the  state- 
ment of  claim  : — Held,  that  the  statement  of 
claim  was  sufficient.  Kenmare  QLord)  v.  CaseUy 
12  L.  R.,  Ir.  374. 

Beversion  —  Action   on   Covenants    in 


Lease.] — In  an  action  upon  covenants  in  an 
expired  lease,  the  plaintiff  stated  the  lease  ;  that 
the  term  had  expired  ;  that  at  its  expiration  the 
defendants  were  the  assigns  of  the  lease,  and 
liable  to  perform  the  lessee's  covenants  ;  that  the 
plaintiff  became,  and  at  the  expiration  of  the 
term  was,  entitled  to  the  imme<liate  rcvei-siou  iu 
the  demised  property,  subjict  only  to  the  term  ; 
that  he  was  and  is  entitled  to  enforce  all  the 
lessee's  covenants,  and  that  the  defeniants  had 
for  eight  ycnTS  paid  him  rent : — Held,  such 
pleading  was  insufficient,  that  the  plaintiff  ought 
also  to  have  shewn  what  the  reversion  was  which 
the  lessor  had,  and  how  the  plaintiff  derived  hi;; 
title  to  that  i>articular  reversion,  and  that  the 
statement  of  claim  must  be  struck  out  under  Ord. 
XIX.  r.  27,  as  a  plea<ling  tending  to  embarrass 
the  fair  trial  of  the  action.  Phdipps  v.  Philipps 
(4  Q.  B.  D.  127)  followed.  Dacis  v.  James,  53 
L.  J.,  Ch.  523  ;  26  Ch.  D.  778  ;  60  L.  T.  115  ;  32 
W.  R.  406. 

Heirehip.] — Semble,  that  in  a  claim  of  heirship 
the  pedigree,  if  relied  on,  should,  as  a  rule,  be  set 
out  in  the  statement  of  claim  as  the  material 
fact  on  which  the  claim  is  grounded.  Palmer  v. 
Palmer,  61  L.  J.,  Q.  B.  236;  [1892]  1  Q.  B. 
319. 

Flaintiff'i  Kame.] — A  plaintiff  having  declared 
as  Henry  H.  I^indsey,  instead  of  setting  forth  his 
second  name  in  full,  the  court  refused  to  set  aside 
the  declaration  as  irregular.  Lindsey  v.  Wclh, 
3  Bing.  (N.c.)  777  ;  4  Scott,  471 ;  Hodges,  97  ; 
5  D.  P.  C.  618  ;  6  L.  J.,  C.  P.  237. 

No  advantage  can  be  taken  at  the  trial  of  a 
misnomer  of  the  plaintiff,  though  there  is  a 
person  of  the  name  erroneously  used.  Moody  v, 
Aslatt,  1  C.  M.  &  R.  771  ;  5  Tyr.  492 ;  1  Gale, 
47  ;  4  L.  J.,  Ex.  78. 

It  is  a  question  of  fact  who  is  the  real  plaintiff. 

n. 

Where  a  single  vowel  immediately  precedes  a 
surname,  the  court  will  understand  such  vowel 
to  be  the  christian  name  of  the  party.  Xi/inersley 
V.  Xnott,  7  D.  &  L.  128  ;  7  C.  B.  980 ;  18  L.  J., 
C.  P.  281 ;  13  Jur.  658. 

Allegation!  of  Time.] — It  is  not  necessary  to 
shew  on  the  face  of  a  declaration,  that  the  cause 
of  action  accrued  before  the  writ  issued.  Owen 
V.  Waters,  5  D.  P.  C.  324 ;  2  M.  &  W.  91  ;  6 
L.  J.,  £<x.  13. 

The  plaintiffs  declared,  that  theretofore,  to, 
wit,  on  the  24th  December,  1835,  by  an  agree- 
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mcnt  in  writing  made,  it  wa?  .agrceil  that  certain  ; 
i)ills.  which  had  been  drawn  upon  a  conapany  of 
which  the  defendant  was  a  member,  should  be 
paid  by  the  plaintiffs  :  that  the  plaintiffs  should 
have  the  option  of  taking  shares  in  the  company  ; 
and  that  in  the  event  of  their  declining  so  to  do, 
the  defendant  and  certain  other  persons  should 
repay  the  sum  so  advanced  by  the  plaintiffs  at 
any  time  after  the  1st  October  then  next,  on  the 
company  having  three  calendar  months'  previous 
notice  requiring  the  same.  The  declaration, 
which  was  dated  16th  December,  1837,  averred, 
that  after  the  making  of  the  agreement,  and 
more  than  three  calendar  months  before  the 
action,  the  plaintiffs  gave  the  company  notice 
that  they  declined  to  take  the  bhares,  and 
required  payment,  at  the  expiration  of  three 
calendar  mouths,  of  the  sum  advanced  by  them  : 
— Held,  that,  notwithstanding  the  date  of  the 
agreement  was  laid  under  a  videlicet,  it  suffici- 
ently appeared,  on  the  face  of  the  declaration, 
that  the  action  woa  not  prematurely  brought, 
although  it  was  not  alleged  that  the  1st  of 
October  next  after  the  making  of  the  agreement 
had  elapsed  before  the  action.  Harnson  v. 
Meathorn,  6  Scott  (N.R.)  121 :  5  Man.  k  G.322  ; 
12  L.  J.,  0.  P.  158.  Contra,  Parkinson  v.  White- 
head, 2  Scott  (N.B.)  620  ;  2  Man.  &  G.  329  ;  11 
L.  J.,  C.  P.  241. 

A  declaration  stated  that  the  plaintiff,  being 
possessed  of  a  bill  of  exchange,  the  defendant 
bought  of  the  plaintiff,  and  the  plaintiff  sold  to 
the  defendant,  the  bill  for  200 J.  ;  and  it  was 
agreed,  that  upon  E.  handing  over  to  the  plaintiff 
the  200Z.,  the  bill  should  be  delivered  to  E.  It 
then  alleged  that  the  plaintiff  was  read}-  and 
willing  to  deliver  the  bill ;  and  that,  although 
the  defendant  had  paid  50^.,  parcel  of  the  200Z., 
yet  (although  requested)  he  had  not  paid  the 
residue  : — Held  bad,  for  want  of.  an  averment 
that  a  reasonable  time  had  elapsed  since  the 
making  of  the  agreement,  notwithstanding  the 
defendant  had  pleaded  over.  Stavert  v.  East- 
fcood.  2  D.  (N.S.)  'dSS  ;  11  M.  &  W.  179  ;  12  L.  J., 
Ex.  268. 

A  declaration  stated  that  the  defendant  shipped 
on  board  the  piaintiflTs  barge  goods  to  be  landed 
and  delivered  at  a  particular  dock,  and  in  con- 
i«i(ieration  thereof  the  defendant  promised  to 
receive  the  goods  in  a  reasonable  time  after 
notice  of  the  plaintiff  being  ready  to  deliver 
them.  It  then  alleged,  that  afterwards  the 
plaintiff  was  ready  to  deliver  the  goods,  but 
the  defendant  refused  to  receive  them  for  an 
unreasonable  time  : — Held,  that  the  declaration 
need  not  shew  that  the  lapse  of  such  reasonable 
time  took  place  before  the  commencement  of  the 
action.  Gvamjvr  v.  Bacre^  1  D.  &  L.  573  ;  12 
M.  &  W.  431 ;  13  L.  J.,  Ex.  93. 

Ezceptioni  and  Qnalificationi.] — In  an  action 
by  the  freighter  against  a  shipowner  for  breach 
of  a  charter-party  of  affreightment,  the  declara- 
tion stated  that  it  was  agreed  that  the  ship 
should  sail  to  S.  H.,  and  there  load  coals,  and 
proceed  to  L.  and  deliver  the  cargo ;  frcight 
being  payable  per  ton  (the  act  of  God,  the 
Queen's  enemies,  fire  and  all  and  every  dangers 
and  accidents  of  the  seas,  rivers  and  navigation 
of  whatsoever  nature  and  kind  during  the  voyage, 
always  excepted).  That  the  charter-party  should 
be  in  force  for  six  voyages,  and  that  they  should 
not  be  later  than  the  last  day  of  February,  1853. 
Averment,  that  the  plaintiff  did  all  things 
necessary  to  entitle  bim  to  have  the  six  yoyages 


performed,  and  had  always  b2en  ready  and  willing 
to  do  all  things  re<iuiretl,  yet  the  ship  did  not 
make  the  six  voyages,  and  that  the  defendant 
did  not  permit  the  vessel  for  the  fourth  time, 
or  for  any  time  except  three  times,  to  proceed  to 
S.  H.  and  load  coals  : — Held,  that  the  declai-ation 
was  good,  it  not  being  necessary  for  the  plaintiff 
to  negative  the  fact  of  the  defendant  being  within 
any  of  the  exceptions  in  the  charter-party,  it 
being  the  duty  of  the  defendant  if  he  relied  upon 
such  exceptions  to  plead  it.  Wheder  v.  Bn  ridgt^ 
9  Ex.  668  ;  2  C.  L.  R.  1077  ;  23  L.  J.,  Ex.  221. 

Action  againit  Husband — ^Ante-nupt'.al  Debt 
— Allegation  of  Assets   oimeceBBary. ] — In  an 

action  against  a  husband  and  "wife  married  since 
the  Man-ied  Women's  Pro])erty  Act.  1874.  for  the 
recovery  of  a  debt  of  the  wife  contracte<i  bo  fori; 
the  marriage,  it  is  not  necessary  that  the  state- 
ment of  claim  should  allege  that  the  husband 
has  received  assets  of  the  wife  :  it  is  sufiicient  to 
allege  that  the  husband  is  liable  for  the  debt, 
leaving  it  to  the  husband  to  exercise  his  option 
of  pleading  non-liabilitv  under  the  provisions  of 
the  act.  Matthews  v.  Whittle,  49  L.  J.,  Ch.  359  ; 
13  Ch.  D.  811  ;  43  L.  T.  114  ;  28  W.  R.  822. 

Defamation— Innuendo — Sufficiency  o£ ] — In 

an  action  for  slander  the  statement  of  claim 
alleged  that  the  defendant  falselv  and  maliciousl v 
spoke  and  published  the  following  of  the  plain- 
tiff :  "  Did  he  (meaning  the  plaintiff)  have  a  fire 
twice?"  (meaning  thereby  that  the  plaintiff 
had  upon  two  occasions  set  his  business  premises* 
on  fire  or  caused  them  to  be  set  on  fire).  "  He 
(meaning  the  plaintiff)  has  had  two  fires,  and  \& 
a  dangerous  man  to  have  on  your  premises  " 
(meaning  thereby  that  the  plaintiff  had  upon 
two  occasions  wilfully  set  on  fire  his  busine^ 
premises,  or  caused  them  to  be  set  on  fire,  and 
was  likely  to  do  so  again)  : — Held,  that  the 
plaintiff  must  be  nonsuited  on  the  ground  that 
the  innuendo  was  insufiiciently  alleged  to  give  a 
good  cause  of  action.  Jacobs  v.  Schmaltz,  62 
L.  T.  121.    See  also  Defamation. 

Assignment— Statute.] — It  is  sufficient  for  the 
assignee  of  a  bail-bond  to  state  in  his  declaration 
that  the  sheriff  assigned  the  bond  to  him  accord* 
ing  to  the  form  of  the  statute,  without  adding 
"  that  the  assignment  was  under  the  hand  and 
seal  of  the  sheriff";  for  under  that  general 
allegation  he  must  prove  that  it  was  under  hand 
and  seal  if  traversed.  Dawes  v.  Pajf worth, 
Willes,  408. 

Defendant  not  concerned  in  whole  BeUef.]— 

When  plaintiffs  have  a  common  interest  in  all 
the  matters  comprised  in  a  suit,  the  objection  of 
a  defendant  that  he  is  not  concerned  in  the 
whole  subject-matter,  is  one  the  allowance  of 
which  is  in  the  discretion  of  the  court,  which 
will  be  guided  by  considerations  of  convenience 
under  the  particular  circumstances  of  the  case. 
Coates  V.  tegard,  44  L.  J.,  Ch.  201  ;  L.  R.  19 
Eq.  56  ;  31  L.  T.  625  :  23  W.  R.  40. 

By  a  marriage  settlement  real  estate  was 
limited  to  such  uses  as  the  husband  and  wife 
should  appoint,  and,  in  default  of  appointment, 
to  the  use  of  the  trustees  during  the  life  of  the 
wife  on  trust  for  her,  for  her  separate  use,  with 
remainder  to  the  husband  in  fee.  The  husband 
entered  into  a  contract  to  sell  the  property,  the 
purchaser  having  notice  of  the  provisions  of  the 
settlement.     The  purchase-money  was  paid  to 
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the  trustees  of  the  settlement,  and  a  draft  con- 
vevanec  wa.*  approved,  in  the  form  of  an  appoint- 
ment by  tlie  husband  and  wife  to  the  purchaser  ; 
but  before  the  conveyance  had  been  executed 
the  husband  suddenly  died,  having,  by  a  will 
dated  before  the  contract,  devised  all  his  real 
estate  to  trustees  for  his  widow  for  life,  and  after 
her  death  to  sell  and  divide  the  proceeds  as 
therein  directed.  The  widow,  who  was  one  of 
the  executors,  brought  an  action  against  the 
purchaser,  the  other  executors  and  the  devisees 
in  trust  under  the  husband's  will,  asking  the 
court  to  determine  whether  she  could  be  com- 
pelled to  concur  in  the  conveyance  to  the 
purchaser,  what  was  the  effect  of  the  contract 
for  sale,  what  would  be  the  devolution  of  the 
purchase-money  if  the  contract  should  be  com- 
pleted, and  whether,  if  the  contract  was  completed 
by  the  trustees  of  the  settlement  alone,  the  pur- 
chaser would  be  entitled  to  compensation  out  of 
the  purchase-money  in  respect  of  her  life  interest : 
— Held,  tliat  the  statement  of  claim  was  not 
open  to  demurrer  by  the  purchaser,  on  the 
ground  that  he  was  not  interested  in  all  the 
questions  raise<l,  or  on  the  ground  that  only  a 
dcclaratorv  decree  was  asked  for.  Cox  v.  Barker^ 
3  Ch.  D.  369  ;  35  L.  T.  635--C.  A. 

Wilful  Defiiiilt— Specific  Acti.1— A  plaintiff 
seeking  relief  against  wilful  default  must  allege 
in  his  pleading  some  specific  act  of  wilful 
default,  or  at  least  make  out  a  strong  case  for 
inquiry.     Moore  v.  M'Glynn,  [1894]  1  Ir.  R.  74. 

General  Belief.] — The  rule  is  that  relief  may 
be  given  under  tne  general  prayer  if  a  proper 
case  is  made  by  the  bill,  different  from  the 
specific  relief  prayed  for,  but  not  inconsistent 
with  It.  Accordingly,  where  the  bill  prayed  that 
the  defendant  might  refund  certain  dividends, 
and  be  restrained  from  receiving  others  till  the 
other  creditor  had  received  as  much  as  he  had 
by  means  of  a  security,  and  the  bill  also  stated 
that  he  was  endeavouring,  by  virtue  of  the 
adjudication  of  a  foreign  court,  to  procure  pay- 
ment to  himself  of  certain  debts  due  to  the 
bankrupt,  it  was  held  that  the  defendant  was 
entitled,  under  the  circumstances,  to  realise  his 
security  without  prejudice  to  his  right  of  proof. 
But  it  was  held,  nevertheless,  that  under  the 
prayer  for  general  relief  the  plaintiffs  might 
obtain  an  injunction  to  restrain  him  from  receiv- 
ing further  dividends  till  he  had  abandoned  the 
proceedings  against  the  debtors.  CocJterell  v. 
IHcheiis,  1  Mont.  D.&  D.  45  ;  3  Moore,  P.  C.  98. 

Under  a  prayer  for  general  relief  the  court  is 
at  liberty  to  give  relief  consistently  with  the 
case  stated,  but  it  never  gives  relief  inconsistent 
therewith ;  as,  for  instance,  directing  the  exe- 
cution of  a  deed  different  from  that  of  which 
the  execution  was  praved.  Stewart  v.  Gloag, 
Macl.  &  R.  721. 

A  plaintiff  cannot  obtain  relief  inconsistent 
with  the  case  made  by  the  bill.  Mathers  v. 
Green,  35  L.  J.,  Ch.  1  ;  11  Jur.  (N.S.)  845  ;  13 
L.  T.  420 ;  14  W.  R.  17. 

Relief  not  specifically  prayed  may  be  w^ithin 
the  praver  for  general  relief.  Beaumont  v. 
Boultbee,  5  Ves.  495.  See  Palk  v.  Clinton,  12 
Ves.  48  :  8  R.  R.  283. 

Relief  under  the  general  prayer  if  consistent 
with  the  case  made  by  the  bill.  Hiern  v.  Mill, 
13  Ves.  114  ;  9  R.  R.  149. 

The  prayer  for  general  relief  is  not  available 
for  the  purpose  of  obtaining  a  decree  at  variance 


with  the  case  made  by  the  statements  cf  the 
bill,     mil  V.  G.  X.  By.,  5  Dc  Or.  M.  &  O.  66  ; 

23  L.  J.,  Ch.  524  ;  18  Jur.  685  :  2  W.  R.  335. 
The  prayer  for  general  relief  contained  in  a 

bill  implies  that  the  plaintiff  desires  that  every- 
thing may  be  done  which  is  necessary  for  tlic 
purposes  of  the  relief  which  he  expressly  pravs. 
Jerrls  v.  Bcrridgc,  L.  R,  8  Ch.  351  ;  28  L.  T.  48'l  ; 
21  W.  R.  395. 

A  bill  need  not  contain  a  specific  alleprntion 
of  the  grounds  for  relief,  but  it  will  be  sufficient 
if  these  grounds  are  by  a  reasonable  deduction 
deducible  from  the  facts  stated  in  the  bill. 
Knox  V.  Gye,  16  L.  T.  76  ;  15  W.  R.  628. 

Interest  refused  because  not  prayed  by  bill. 
Weymouth  v.  Boyer,  1  Ves.  J.  417. 

Executors  charged  with  interest  on  balances 
though  not  praved  by  the  bill.  Turner  v.  Turner, 
1  Jac.  &  Walk.*39. 

Asiignxnentof  Facts  to  Prayer.]— Facts  stated 
in  a  pleading  need  not  be  assigned  to  any  par- 
ticular prayer,  so  long  as  they  tend  to  shew  that 
the  party  relying  on  them  is  entitled  to  any  one 
of  the  reliefs  claimed,  the  paragraph  containing 
them  is  not  demurrable.     Watson  v.  Hawkins, 

24  W.  R.  884. 

So  long  as  they  entitle  the  party  pleading  them 
to  any  relief  at  all,  whether  expressly  prayed 
for  or  not,  the  paragraph  is  not  demurrable.   Id. 

c.  Defence. 

See  R.  S.  C,  1883,  Ord.  XXI. 

What  is— Signing  Judgment  in  Defknlt.] — 
The  plaintiff  issued  a  writ  for  the  recovery  of 
possession  of  certain  premises  against  the  defen- 
dant on  2nd  February,  and  on  the  13  th  of  that 
month  the  defendant  delivered  at  the  office  of 
the  plaintiff's  solicitor  a  document  dated  and 
signed  by  the  defendant,  setting  out  the  terms 
under  which  he  alleged  that  he  held  the  premises. 
The  plaintiff's  solicitor  signed  judgment  on  the 
ground  that  no  defence  had  been  delivered.  On 
a  summons  to  set  aside  the  judgment  as  irregular : 
— Held,  that  the  document  so  delivered  was  not 
a  defence,  and  that  the  judgment  must  stand. 
Marshall  v.  Jones,  52  J.  P.  423. 

Plea  to  Damages.] — The  plaintiff,  a  profes- 
sional jockey,  sought  to  recover  damages  for  a 
libel  which  stated  that  he  was  in  the  habit  of 
pulling  horses  belonging  to  a  certain  stable.  The 
defendant  pleaded  a  justification,  but  sought 
leave  to  amend  his  defence  by  stating  that  the 
plaintiff  was  commonly  reputed  to  have  been  in 
the  habit  of  so  unfairly  and  dishonestly  riding 
horses  (generally  and  not  of  a  particular  stable) 
as  to  prevent  their  winning  races : — Held,  that 
the  amendment  could  not  be  allowed,  since  it 
was  a  plea  to  damages  only.  Wood  v.  Durham 
iBarl),  57  L.  J.,  Q.  B.  547 ;  21  Q.  B.  D.  501  ;  59 
L.  T.  142  ;  37  W.  R.  222. 

Where  special  damage  is  alleged  in  the 
declaration,  and  is  essential  to  the  maintenance 
of  the  action,  such  special  damage  may  be 
traversed,  and  if  not  traversed  is  admitted. 
Perring  v.  Harris,  2  M.  &  Rob.  5. 

But  where  the  special  damage  is  not  the  gist 
of  the  action,  but  a  consequence  only  of  the 
right  of  action,  a  traverse  of  such  allegation  is 
immaterial  and  improper.  Smith  v.  Thomas^ 
2  Bing.  (N.o.)  380  ;  1  Hodges,  355  ;  4  D.  P.  0. 33b  ; 
5L.  J.,  C.  P.52. 
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Ineozuiitent  Lefenoe.]  —  In  an  action  for 
nuisance,  paj'mcnt  into  court,  together  with  a 
denial  of  the  right  of  act  ion  in  respect  of  which 
the  payment  is  macle  cannot  be  allowed.    Sjrurr 

.  V.   Hall,  46  L.  J.,  Q.   B.  693  ;    2  Q.  B.  D.  615  ; 

>37  Lu  T.  313 ;  26  W.  R.  78.    Jiut  see  following 

Where  a  defendant  hsts  so  pleaded,  the  defence 
\^ill  be  amended  as  embarrassing  under  Ord. 
XXVII.  r.  1.    /*. 

As  a  general  rule,  a  defendant  may.  by  his 
defence,  deny  the  plaintiff's  causes  of  action, 
and  at  the  same  time  plead  payment  into  court 
in  respect  of  the  whole  or  any  part  of  them. 
Jierdaii  v.  Greenwood^  47  L.  J.,  Ex.  628  ;  3 
Ex.  D.  251  ;  39  L.  T.  223  ;  26  W.  K.  902— C.  A. 

Quaere,  whether  this  general  rule  may  under 
special  circumstances  include  actions  brought  to 
try  a  right  of  or  in  respect  of  property  which  is 
denied,  or  to  establish  cliaraclcr  which  has  been 
assailed,  and  actions  where  the  plaintiff  is  by 
the  defence  charged  with  fraud,    /ft. 

Quaere,  whether  the  case  of  Spurt  v.  Ilall^ 
supra,  was  rightly  decided.    Ih. 

The  defendant,  in  an  action  for  a  libel  pub- 
lished in  a  newspaper,  admitted  the  publication 
of  the  alleged  libel,  but  pleaded  that,  with  the 
exception  of  certain  innuendoes  alleged  in  the 
statement  of  claim,  the  libel  was  true.  In  the 
alternative  he  pleaded  the  insertion  of  a  full 
apology  in  the  newspaper,  and  payment  into 
couit  of  40*.: — Held,  that  the  offering  of  an 
apology  and  payment  into  court  and  a  justifica- 
tion could  be  pleaded  together.  Hau'ltcalmi  v. 
BradiMw,  49  L.  J.,  Q.  B.  333  ;  5  Q.  B.  D.  302  ; 
42  L.  T.  285  ;  28  W.  R.  557— C.  A.  See  now 
Rules  of  Supreme  Court,  1883,  Ord.  XXII.  r.  1. 

It  is  no  objection  to  picas  that  they  are  incon- 
pistent.  Wilkinson  v.  Small,  3  D.  P.  C.  564  ; 
1  H.  &  W.  214. 

Inconsistent  pleas  may  be  pleaded  if  intended 
bona  fide  to  support  different  substantial  grounds 
of  defence.  Tnebnei-r  v.  Bufrr,  3  D.  P.  C.  133  ; 
1  Scott,  102  ;  1  Bing.  (N.C.)  266. 

A  defendant  may,  in  some  cases,  plead  several 
pkas.  shewing  different  legal  conclusions  arising 
out  cif  the  same  state  of  facts.  Cui'rie  v.  Almo)id, 
5  Bing.  (N.C.)  224  ;  7  Scott,  172  ;  7  D.  P.  C.  249  ; 
1  Arn.  483;  8  L.  J.,  C.  P.  103;  3  Jur. 
171. 

A  defendant  will  not  be  allowed  to  plead 
several  matters  where  the  defence  is  vexatious, 
and  some  of  the  pleas  are  technical,  and  beside 
the  merits.  Cooling  v.  G.  N.  Ry.^  15  Q.  B.  486  ; 
19  L.  J.,  Q.  B.  529  ;  14  Jur.  875. 

Payment  into  Court  Bpeeifying  Items.]  — 
Where  a  plaintiff  claims  for  distinct  pieces  of 
work  and  labour,  alleged  in  separate  paragraphs 
of  the  statement  of  claim,  a  (lefendant  who  has 
paid  money  into  court  generally  need  not  specify 
in  his  defence  how  much  is  paid  in  respect  of 
each  head  of  claim.  Paraire  v.  Loibl,  49  L.  J., 
C.  P.  481  ;  43  L.  T.  427— C.  A.  Sea  Paymem' 
INTO  Court,  supra,  col.  249. 

The  defendants  in  an  action  for  libel  admitted 
part  of  the  innuendo  and  denied  the  other  ;  they 
added  a  plea  under  Lord  Campbell's  Act,  with  a 
payment  into  court  generally  : — Held,  that  the 
<lefence  ought  to  state  to  what  part  of  the  libel 
the  payment  was  intended  to  apply.  Mackay  v. 
Manchester  Press  Co.^  64  J.  P.  22. 

Statute  of  Frauds— How  Baised  and  Pleaded.] 
— By  Ord.  XIX.  r.  23,  a  defence  under  the 


Statute  of  Frauds,  or  any  other  special  statute, 
must  in  all  cases  be  specially  pleaded  ;  and  such 
a  defence  cannot  be  constructively  set  up  by 
traversing  various  allegations  in  the  statement 
of  claim.  Clarke  v.  Callow,  46  L.  J.,  Q.  B.  53 — 
C.  A.  S.  P.,  TowUi  V.  Topham,  37  L.  T.  308. 
Dawhins  v.  Penrhyn  QLord),  48  L.  J.,  Ch.  304  ; 
4  App.  Cas.  51  ;  39  L.  T.  583  ;  27  W.  R.  173 — 
H.  L. 

The  defence  of  the  Statute  of  Frauds  cannot 
now  be  raised  by  demurrer.  Catling  v.  King^ 
46  L.  J.,  Ch.  384  ;  6  Ch.  D.  660 ;  36  L.  T.  526  ; 
25  W.  R.  550— C.  A. 

The  rule  that  the  objection  of  the  Statute  of 
Frauds  must  be  taken  upon  the  pleadings  was 
sufficiently  complied  >vith  if  it  was  taken  by 
demurrer  ;  and  if  the  demurrer  was  overruletl  it 
was  not  necessary  for  the  defendant  to  repent 
the  objection  by  plea  or  answer  in  order  to  entitle 
him  to  avail  himself  of  it  at  the  hearing. 
Johnasson  v.  Bonhote,  45  L.  J.,  Ch.  651  ;  2  Ch.  D, 
298  ;  34  L.  T.  745  ;  24  W.  R.  619— C.  A. 

Where  a  defendant  relies  on  the  Statute  of 
Frauds  as  a  defence  to  an  action  he  must  not 
only  state  in  his  defence  that  he  relies  on  such 
statute,  but  the  facts  which  make  the  statute 
applicable  must  distinctly  appear  on  the  plead- 
ings. To  an  action  for  goods  sold  and  dcliverc<l 
and  for  work  and  labour,  a  statement  that  tlic^ 
defendant  will  avail  himself  of  the  statute  2l^ 
Car.  2,  c.  3,  without  stating  facts  which  would 
bring  the  case  within  the  statute,  was  oi*dered  to 
be  struck  out  as  embarrassing.  Pullen  v.  iSfielng, 
48  L.  J.,  C.  P.  394  ;  40  L.  T.  363  ;  27  W.  R.  534. 

The  Statute  of  Frauds  must  be  pleaded  if 
intended  to  be  relied  on  as  a  defence  ;  but  it  is* 
not  necessary  to  plead  any  particular  section. 
James  v.  SmM,  [1891]  1  Ch.  384  ;  63  L.  T.  524  ; 
39  W.  R.  396.  Affirmed  on  other  grounds,  G.> 
L.  T.  544— C.  A. 

The  plain tiffis  brought  an  action  upon  a  writtcr* 
guarantee  signed  by  the  defendant.  The  defen- 
dant did  not  plead  the  Statute  of  Frauds.  At 
the  trial  the  plaintiffs  gave  notice  of  a  verbal 
contract,  and  in  answer  to  the  case  so  set  up  the 
defendant  sought  to  rely  upon  the  Statute  of 
B'rauds  : — Held,  that,  if  the  evidence  was  admis- 
sible at  all,  the  defendant  was  not  debarred  f  roirt 
relying  on  the  statute  by  the  fact  that  he  had  not 
pleaded  it  in  the  first  instance,  and  that  the 
judge  should  have  directed  the  necessary  amend- 
ments to  be  made  in  the  pleadings.  Brunnina- 
V.  Odhams,  75  L.  T.  602— H.  L.  (E.) 

In  an  action  for  specific  performance  of  SLik. 
agreement  when  the  statement  of  claim  is  silent 
as  to  whether  the  agreement  was  in  writing  or 
not,  a  defence  founded  on  the  Statute  of  Frauds- 
cannot  be  raised  by  demurrer  specifically  relying^ 
on  the  statute.  Futcker  v.  Futcher,  50  L.  J., 
Ch.  735  ;  45  L.  T.  306  ;  29  W.  R.  884. 

A  defence  founded  on  the  Statute  of  Frauds' 
could  not,  since  the  Judicature  Acts,  be  raised  by 
demurier.  Morgan  v.  Worthington,  38  L.  T. 
443. 

The  Statute  of  Frauds  is  not  available  as  a 
defence  to  a  suit  to  establish  a  trust,  where  it 
would  be  fraud  to  denv  the  trust.  Haigh  v. 
Kaye,  41  L.  J.,  Ch.  567  ;  L.  R.  7  Ch.  469  ;  26 
L.  T.  675  :  20  W.  R.  597. 

The  defence  that  there  was  no  note  in  writings 
under  29  Car.  2,  c.  3,  ss.  4  &  17,  need  not  have 
been  specially  pleaded,  as  the  plaintiff  was  bounds 
under  non  assumpsit,  to  prove,  as  part  of  his 
case,  the  existence  of  a  contract  in  writing 
sufficient  to  satisfy  the  terms  of   the  statute^ 
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Buttemer  v.  Haytit,  7  D.  P.  C.  489.  S.  P.,  Leaf 
V.  TfUon,  2  D.  (N.8.)  300  ;  10  M.  4c  W.  393 ; 
12  L.  J.,  Ex.  69.  Turnley  v.  Macgregor,  1  D.  & 
L.  510.  J^astvmd  v.  Kenyon,  3  P.  &  D.  276  ;  11 
A.  &  E.  489 ;  9  L.  J.,  Q.  B.  409.  Reed  v.  Larrib, 
6  Ex.  130. 

Statute  of  LixnitatioxiB.] — D.  claimed,  under  a 
will  executed  in  1779,  a  certain  estate,  and  the 
jnesne  profits  accruing  from  the  date  when  his 
father's  title  under  that  will  first  arose.  The 
statement  of  claim  itself  set  forth  dates  which 
shewed  his  grandfather's  title  to  have  first  arisen 
in  1840,  and  his  father's  title  on  the  death  of  the 
grandfather  in  1852.  His  father  died  in  1864, 
and  he  alleged  that  he  himself  first  knew  of  his 
own  title  in  February,  1876.  He  asserted  the 
existence  of  an  express  trust  under  the  will. 
The  defendant  put  in  a  demurrer,  alleging  that 
'*the  statement  of  claim  was  bad  in  law,*' 
denying  that  there  was  a  trust  so  as  to  defeat 
the  estates  limited  over  on  the  death  of  the  fiist 
tenant  in  tail  without  issue  male,  and  it  con- 
cluded with  these  words,  "  and  on  other  grounds 
sufficient  in  law  to  sustain  this  demurrer": — 
Held,  that  this  last  sentence  was  sufficient  to 
raise  the  defence  of  the  statute  of  limitations. 
JfawMns  v.  Penrhyn  (LarS)y  48  L.  J.,  Ch.  304  ; 
4  App.  Cas.  51  ;  39  L.  T.  583 ;  27  W.  B.  173— 
H.  L.  (E.) 

There  is  a  distinction  between  the  statute  of 
limitations  and  the  statute  of  frauds.  The 
latter  must  be  pleaded.  The  title  to  the  estate, 
not  the  mere  right  to  proceed  for  its  recovery, 
is  affected  by  the  former.  If  the  plaintifiTs 
statement  of  claim  shews,  on  the  faoe  of  it,  that 
the  time  within  which  a  title  to  land  must  be 
asserted  has  gone  by,  the  defence  of  the  statute 
of  limitations  may  be  raised  on  demurrer.    li. 

The  statute  of  limitations  must,  under  the  new 
procedure,  be  pleaded,  and  cannot  be  raised  by 
demun-er.     Wakelee  v.  Davis,  25  W.  R.  60. 

A  defence  under  the  statute  of  limitations 
may  in  all  cases  be  raised  by  demurrer.  Noyes  v. 
Crawley,  48  L.  J.,  Ch.  112 ;  10  Ch.  D.  31 ;  39 
li.  T.  266  ;  27  W.  R.  109. 

In  an  action  for  partnership  accounts  brought 
more  than  six  years  after  the  termination  of  the 
partnership,  the  defence  of  the  statute  may  be 
raised  by  demurrer.    lb. 

At  the  hearing  of  a  claim  a  defendant  is  at 
liberty  to  avail  himself  of  the  benefit  of  the 
statute  of  limitations  without  pleading  it.  Sneed 
▼.  Sneed,  20  L.  J.,  Ch.  630. 

Illegality.] — If  a  good  cause  of  action  at 
common  law  appears  in  the  declaration,  the 
defendant  must  plead  any  statutable  illegality  in 
the  contract  on  which  it  Is  founded  in  answer. 
Marnett  v.  Glostop,  3  D.  P.  C.  625  ;  1  Ring.  (N.O.) 
633  ;  1  Scott,  621 ;  4  L.  J.,  C.  P.  174. 

A  declaration  stated  that  the  plaintiffis  were 
the  promoters  of  a  railway  company,  and  the 
defendants  members  of  a  managing  committee 
of  a  provisionally-registered  railway  company, 
and  that  the  defendants  were  indebted  to  the 
plaintifEs  in  8,0002.  for  plans,  sections  and  books 
of  reference,  sold  and  delivered  by  the  plaintifEs 
to  the  defendants,  and  by  them  used,  and  for 
work  and  materials.  Plea,  that  each  of  the 
companies  was  a  joint  stock  company  within 
the  meaning  of  the  joint  stock  companies 
registration  act,  and  not  being  a  banking  com- 
pany; that  it  consisted  of  more  than  twenty- 
fiyo  members ;  and  that  a  contract  was  made 
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between  the  plaintiffs  as  such  promoters,  on 
behalf  of  the  same  company,  and  the  promoters, 
of  whom  the  defendants  were  two,  of  the 
secondly-mentioned  company,  whereby  the  plain- 
tiff agreed  that  the  plaintiff  and  the  first- 
mentioned  company  should  perform  services  for 
the  secondly-mentioned  company,  which  services 
and  the  payment  of  which  were  not  necessarily 
required  for  the  establishing  of  the  company, 
and  the  work  was  done  by  the  plaintiffs  \ii  their 
character  of  promoters,  and  an  account  was 
stated  in  the  same  chaiacter,  and  that  neither 
of  the  companies  was  completely  registered,  or 
incorporated  by  statute  or  charter,  or  authorised 
by  statute  or  letters  patent  to  sue  and  be  sued 
in  the  name  of  any  officer  or  person,  and  tha^ 
the  plans,  sections  and  books  of  reference  at  the 
time  of  the  making  of  the  contract,  and  at  the 
time  of  the  sale,  and  using  of  the  plans,  sections 
and  books  of  reference,  were  stores  not  neces- 
sarily required  for  the  establishing  of  the  com- 
pany, of  all  which  premises  the  plaintiffs  had 
notice  at  the  time  of  the  making  of  the  contract, 
and  at  the  time  of  doing  the  work  and  provid- 
ing the  materials,  and  selling  and  delivering, 
depositing,  appropriating,  and  using  the  plans, 
sections  and  books  of  reference,  and  paying  the 
money : — ^Held,  that  as  the  contract  for  services 
and  work  was  forbidden  by  the  act,  and  was 
therefore  illegal,  the  plea  was  not  bad  as  amount- 
ing to  non  assumpsit ;  and  that  it  was  a  good 
answer  to  the  action.  Bull  v.  Chapman^  8  Ex. 
444  ;  22  L.  J.,  Ex.  267. 

Illegality  of  the  consideration  of  a  contract 
cannot  be  objected  to  unless  specially  pleaded. 
Clutterhuch  v.  Coffin,  4  Scott  (N.B.)  509 ;  1  D. 
(N.s.)  479  ;  Car.  &  M.  273  ;  3  Man.  &  G.  842  ;  11 
L.  J.,  C.  P.  65  ;  6  Jur.  131.  8.  P.,  Haiyh  v.  Kaye, 
41  L.  J.,  Ch.  567  ;  L.  R.  7  Ch.  469  ;  26  L.  T.  675  ; 
20  W.  R.  597. 

In  an  action  for  goods  sold  and  delivered,  the 
witnesses  for  the  plaintiff  proved  a  sale  and 
delivery  of  fireworks  to  the  defendant : — Held, 
that  the  defendant,  under  non  assumpsit  only 
pleaded,  could  not  object  that  the  sale  of  fire- 
worlis  was  illegal  under  9  &  10  Will.  3,  c.  7. 
Fenwlck  v.  Laycock,  1  G.  &  D.  27  ;  1  Q.  B.  414  ; 
10  L.  J.,  Q.  B.  177  ;  5  Jur.  459. 

Illegality  of  sale  or  contract  must,  in  all  cases, 
be  specially  pleaded.    Ih. 

Although  such  illegality  appears  on  the  plain- 
tiff's pleadings,  or  by  the  plaintiff's  own  eviaencc. 
Ih. 

In  an  action  by  the  plaintiff,  for  wages  as  a 
female  servant,  the  defendant  pleaded  the  general 
issue,  and  the  plaintiff  gave  evidence  of  acts 
of  service.  The  defendant  proposed  to  go  into 
evidence  to  shew  that  the  plaintiff  had  cohabited 
with  him : — Held,  that  he  might  do  so  under  this 
plea,  as  this  went  to  shew  that  there  was  no  con- 
tract between  the  parties,  and  not  to  invalidate 
any  contract  on  the  ground  of  illegality.  Brad- 
thaw  V.  Hay  ward,  Car.  &  M.  591. 

If  facts  are  pleaded  which  shew  that  an  agree- 
ment relied  on  must  necessarily  be  simoniacal,  it 
need  not  be  alleged  that  the  agreement  was  made 
corruptly,  in  order  to  bring  it  within  the  31  Eliz. 
c.  6,  8.  8.  Ooldham  v.  Edwards,  16  C.  B.  437  ; 
24  L.  J.,  C.  P.  189 :  1  Jur.  (N.S.)  684  ;  3  W.  R. 
551.    S.  P.  and  &  6, 17  C.  B.  141. 

Statute.] — ^To  a  declaration  for  differences  of 
prices  of  railway  shares,  the  defendant  pleaded 
a  plea  that  the  contract  declared  upon  was  a 
contract  by  way  of  gaming,  contrary  to  the  form 
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of  the  statute : — Held,  on  special  demurrer,  a  bad 
plea,  for  too  great  generality  of  allegation. 
Orisewood  y.  Blane,  2  L.,  M.  &  P.  638  ;  II  C.  B. 
538  ;  21  L.  J.,  C.  P.  46. 

To  ah  action  by  a  seaman  for  wages,  a  defence 
that  the  Merchant  Shipping  Act,  1854,  &  189, 
prohibits  any  suit  in  a  superior  court  for  the 
recoyery  of  wages  under  60/.  is  not  open  under 
never  indebted,  but  must  be  pleaded  specially. 
Johnston  V.  Bilberry,  3  H.  &  C.  328. 

A  declaration  stated  that  the  defendants  erected 
a  bridge  across  a  canal,  part  of  the  bed  of  which 
belon^d  to  the  plaintiff,  and  also  erected  walls 
adjoining,  and  caused  the  bridge  and  walls  to  be 
so  constructed  as  to  project  over  parts  of  the 
land  of  the  plaintiff.  Plea,  that  the  several  acts, 
matters,  ana  things  complained  of  were  lawfully 
done  by  the  defendants,  under  and  by  virtue  of 
powei-s  given  to  them  by  a  certain  act  of  parlia- 
ment (setting  out  the  year  and  title)  : — Held, 
that  this  general  form  of  plea  was  good,  and  that 
it  was  not  necessary  to  allege  the  particular  facts 
upon  which  the  defendants  relied  as  bringing 
them  within  the  statute.  Beaver  v.  Manchester 
Corporation,  8  EL  &  Bl  44  ;  26  L.  J.,  Q.  B.  311  ; 
4  Jur.  (N.8.)  23. 

In  an  action  against  a  railway  company  for 
the  full  compensation  claimed  because  of  a 
default  by  the  company  to  summon  a  juiy  within 
twenty-one  days,  a  plea  that  the  claim  was  not 
a  bon&  fide  claim  within  the  statute,  but  in 
fraud  of  the  company,  and  without  any  reason- 
able cause,  will  not  be  allowed.  Hooper  v. 
Bristol  Port  By.  and  Bier  Co.,  36  L.  J.,  C.  P.  299. 

Condition  in  Contract.] — In  an  action  upon  a 
contract,  the  averments  in  the  declaration  and 
the  breach  being  sufficient,  according  to  the 
^ntract  as  stated,  any  defence  arising  out  of  a 
condition  not  stated  in  the  declaration  must,  if 
not  supplied  in  law  from  the  contract  as  stated, 
but  capable  of  express  proof,  be  specially  pleaded, 
though,  if  implied,  it  may  be  raised  on  a  denial 
of  the  averment  of  performance,  or  by  demurrer, 
for  want  of  such  averments.  Covlson  v.  Attwood, 
26  L.  J.,  Ex.  244. 

General  lune  by  Statute  —  When  Penon 
entitled  to  Plead.] — If  a  party  bonft  fide,  and  not 
absurdly,  believes  that  he  is  acting  in  pursuance 
of  a  statute,  he  is  entitled  to  the  special  protection 
which  the  legislature  intended  for  him,  although 
he  has  done  an  illegal  act.  Spooner  v.  Juddow,  6 
Moore,  P.  C.  267.    See  Order  XXI.  r.  19. 

Where  a  statute  gives  the  plea  of  the  general 
issue  for  anything  done  in  pursuance  of  the  act, 
the  plaintiff  cannot  oust  the  defendant  of  this 
plea  by  waiving  the  tort,  and  suing  in  contract. 
Calvert  v.  Moggs,  2  P.  &  D.  543  ;  10  A.  &  E.  632  ; 
8  L.  J.,  Q.  B.  339  ;  3  Jur.  1171. 

Se^  Notice  of  Action,  ante,  coL  14  et  seq. 
When  allowed.]— The  6  &  6  Vict.  c.  97, 


not  apply  to  statutes  passed  afterwards.    Bcdei^ 
V.  Smith,  18  L.  J.,  C.  P.  121 ;  13  Jur.  428. 

Loeal  and  Personal  Aets.] — The  Building 


8.  8,  is  by  its  preamble  confined  to  actions  "for 
any  matter  done  in  pursuance  of  or  under  the 
authority  of  the  said  acts,"  and  therefore  does  not 
repeal  li  Geo.  1,  c.  30,  s.  43,  by  which  the  Royal 
Exchange  Assurance  and  the  London  Assurance 
corporations  are  enabled,  in  all  actions  of  cove- 
nant against  them  upon  any  policy,  to  plead 
generally  that  they  have  not  broken  the  cove- 
nants in  such  policy.  Carr  v.  Boyal  Exchange 
Assurance  Co.,  1  B.  &  S.  956  ;  31 L.  J.,  Q.  B.  93  ; 
8  Jur.  (N.8.)  384  ;  6  L.  T.  105  ;  10  W.  R.  352. 
^    The  provisions  of  s.  3  of  5  &  6  Vict.  c.  97,  do 


Act  (14  Geo.  3,  c.  78)  and  the  7  &  8  Vict.  c.  84, 
for  regulating  the  construction  and  use  of  build- 
ings in  the  metropolis  and  its  neighbourhood,  are 
acts  of  a  local  ana  personal  nature.  Bicharat  v. 
Basto,  15  M.  &  W.  244 ;  3  D.  &  L.  515 ;  15  L.  J., 
Ex.  163  ;  10  Jur.  695. 

The  Metropolitan  Police  Acts  (2  &  3  Vict, 
c.  47  ;  2  &  3  Vict.  c.  71,  and  3  &  4  Vict.  c.  84)  are 
not  local  and  personal  acts  within  5  &  6  Vict, 
c.  97,  s.  5.  Barnett  v.  Cox,  9  Q.  B.  617  ;  2  New 
Sess.  Cas.  487  ;  16  L.  J.,  M.  C.  27  ;  11  Jur.  118. 

An  act  for  establishing  a  court  of  requests,, 
empowering  commissioners  to  adjudicate  on 
demands,  not  exceeding  a  certain  amount,  by  any 
persons  against  defendfmts  resident  within  certain 
limits,  and  having  a  clause  making  it  a  public- 
act,  is  a  public  local  and  personal  act.  0)ek  v. 
Gent,  12  M.  &  W.  234  ;  1  D.  &  L.  413 ;  la 
L.  J.,  Ex.  24. 

The  Ramsgate  Harbour  Acts  (32  Geo.  3,c.lxxiv. 
and  65  Geo.  3,  c.  Ixxxiv.)  are  acts  of  a  local  and  per- 
sonal natare.  Shepherd  v.  Sharp,  1  H.  &  N.  1 15 ; 
25  L.  J.,  Ex.  254  ;  2  Jur.  (N.8.)  617  ;  4  W.  R.  570 
—Ex.  Ch.  S.  P.,  Moore  v.  Shepherd,  10  Ex.  424  ; 
3  C.  L.  R.  54  ;  24  L.  J.,  Ex.  28  ;  3  W.  R.  57. 

Must  be  pleaded.] — The  defence,  that  the 

venue  in  an  action  against  a  person  for  an  act 
done  in  pursuance  of  the  Building  Act  (14  Geo.  3, 
c.  78),  was  not  laid  in  Middlesex,  pursuant  to 
s.  100,  is  one  which  must  be  specially  pleaded, 
and  cannot  be  taken  advantage  of  under  not 
guilty.  Biehards  v.  Basto,  15  M.  &  W.  244  ; 
3  D.  &  L.  515  ;  15  L.  J.,  Ex.  163  ;  10  Jur.  196. 

Insertion  of  Statute  in  Margin  of  Plea.] — 


A  noncompliance  with  rule  21  of  Trinity  Term, 
1853,  deprives  a  defendant  of  all  benefit  he  might: 
otherwise  be  entitled  to  under  any  statute  giving- 
protection  to  parties  for  acts  done  in  pursuance 
or  execution  thereof.  Bartholomew  v.  Carter,  3> 
Scott  (N.K.)  529  ;  3  Man.  &  G.  125 ;  9  D.  P.  C. 
896  ;  10  L.  J.,  C.  P.  267  ;  5  Jur.  562. 

Where,  in  an  action  for  hunting  over  the  plain- 
tiff's land,  the  defendant  pleaded  not  guilty  by- 
statute,  the  court,  on  an  affidavit  of  the  plain- 
tiff, that  he  could  not  discover  the  statute  under 
which  the  defendant  meant  to  justify,  made 
absolute  a  rule  upon  the  defendant,  to  point  out 
within  three  days  the  statute  under  which  the 
plea  was  pleaded,  or  else  that  the  words  "by 
statute"  should  be  struck  out  of  the  margin. 
Coy  V.  Forester  (Lord),  8  M.  &  W.  312  ;  9  D.  P.  C. 
770  ;  10  L.  J.,  Ex.  262. 

If  a  defendant  does  not  add  the  words  "by- 
statute  "  in  the  margin  of  his  plea  of  not  guilty,, 
he  cannot  give  special  matt^  in  evidence  to 
bring  himself  within  the  act  of  parliament,  which? 
allows  a  plea  of  not  guilty  ;  but  if  at  ^e  end  of 
the  plaintiff's  case  it  appears  that  the  defendant 
was  entitled  to  notice  of  action,  and  the  venue  is. 
in  a  wrong  county,  this  is  not  aided  by  the  defen- 
dant having  omitted  to  add  the  words  "by 
statute"  in  the  margin  of  the  plea.  Mason  v^ 
Newland,  9  Car.  k,  P.  675. 

A  defendant  pleaded  not  guilty  by  statute,  and 
in  the  margin  of  the  plea  referred  to  several 
statutes.  In  addition,  he  relied  at  the  trial  on  a- 
section  of  one  of  the  statutes  not  referred  to,  but 
no  objection  was  taken  : — ^Held,  that  the  objec- 
tion, that  this  section  was  not  mentioned  in  the 
margin  of  the  plea,  was  not  available  on  the? 
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argamcnt  of  a  rule  to  enter  a  nonsuit  in  pur- 
suance of  leave  reserved.  Burridge  v.  Nicholettg^t 
6  H.  &  N.  383  ;  30  L.  J.,  Ex.  145  ;  3  L.  T.  703  ; 
9  W.  R.  345. 

Under  15  &  16  Vict.  c.  76,  s.  222,  the  judge  at 
a  trial  has  clearlj  power  to  amend  a  plea  of  not 
guilty  by  statute  by  inserting  in  the  margin 
additional  statutes  to  those  marked  there  ;  not 
supplying  a  totally  new  and  different  defence,  but 
making  out  completely  the  defence  relied  on, 
and  founded  on  the  statute  or  statutes  originally 
marked  in  the  margin ;  and  the  court,  even  after 
trial,  and  during  or  after  argument,  can  allow  the 
plea  to  be  further  amended  (on  such  terms  as  it 
may  think  fit)  by  inserting  in  the  same  manner 
additional  statutes  which  are  necessary  to  the 
defence  relied  on  at  the  trial  and  founded  on  the 
statutes  originally  marked.  EduMTda  v.  Hodges, 
16  C.  B.  477  ;  3  0.  L.  R.  472  ;  24  L,  J.,  M.  C.  81 ; 
1  Jur.  (N.8.)  91 ;  3  W.  R.  112.  8.  P.,  Bggingtan 
v.  Idehfield  Corporation,  1  Jur.  (N.s.)  908. 

Sifoot  of  Flea.]— Where  a  defendant  is 

entitled  to  plead  not  guilty  by  statute,  he  may  go 
into  any  dedfence  that  could  be  specially  plead^, 
whether  such  defence  is  founded  entirely  on  the 
statute,  or  partly  on  the  statute  and  partly  not, 
or  is  a  defence  wholly  independent  of  toe  statute. 
Maundy,  Monmvuthshire  Qmal  Co.,  Car.  k  M.  606. 

Under  3  &  4  Will.  4,  c.  42,  s.  1,  an  overseer 
sued  for  taking  A.*8  goods  may  still  prove,  under 
not  guilty,  that  he,  as  overseer,  distrained  the 
goods  for  a  poor-rate  due  from  B.,  and  that  they 
were  B.'s  and  not  A.*s.  Haine  v.  Darey,  4  A.  &  £. 
892 ;  6  N.  &  M.  356 ;  2  H.  &  W.  30 ;  5  L.  J., 
K.  B.  167. 

In  an  action  for  breaking  the  outer  door  and 
entering  the  plaintiffs  dwelling-house,  and  seiz- 
ing his  goods,  the  defendant  may  give  in  evidence, 
under  not  guilty  by  statute,  that  he  had  entered 
under  a  warrant  of  distress  for  rent,  and  was 
forcibly  turned  out  of  possession,  and  thereupon 
lm)ke  the  door  and  entered,  in  order  to  seize  the 
goods.  JEagleton  v.  Gutteridge,  1 1  M.  &  W.  465  ; 
12  L.  J.,  Ex.  359. 

The  5  &  6  Will.  4,  c.  76,  s.  76,  provides  that  con- 
istables  appointed  for  a  borough  shall,  not  only 
within  the  borough,  but  also  within  the  county 
in  which  such  borough  is  situated,  have  all  such 
powers  and  privileges,  and  be  liable  to  all  such 
duties,  as  any  constable  duly  appointed  has 
within  his  constablewick,  by  virtue  of  the  com- 
mon law  or  of  any  statute ;  and  by  s.  133,  in  all 
actions  against  any  person  for  anything  done  in 
pursuance  of  the  act,  he  may  plead  the  general 
issue  and  give  the  special  matter  in  evidence.  A 
borough  constable  was  sued  in  replevin  for  an 
act  done  in  discharge  of  his  duty  as  a  constable 
under  that  act,  beyond  the  limits  of  the  borough, 
but  within  the  county  in  which  the  borough  was 
situate : — Held,  that  he  was  entitled,  under  non 
cepit,  to  give  the  special  matter  of  defence  in 
evidence.  Meillor  v.  Leather,  1  EL  &  BL  619  ;  22 
L.  J.,  M.  C.  77  ;  17  Jur.  709. 

By  5  &  6  Will.  4,  c.  63,  s.  39, "  in  all  actions  for 
anything  done  in  puTBuance  of  the  act,  or  in 
execution  of  the  powers  or  authorities  thereof, 
the  defendant  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence,  and  that  the 
acts  were  done  in  pursuance  or  by  the  authority 
of  this  act ;  and  if  they  shall  appear  to  have  been 
so  done  .  .  .  the  jury  shall  find  for  the  defen- 
dant." By  s.  40,  no  plaintiffs  hall  recover  "  for 
any  irregularity,  trespass  or  other  wrongful  pro- 
ceeding, made  or  committed  in  the  execution  of 


this  act,  if  tender  of  sufficient  amends  shall  have 
been  made"  before  action  brought ;  and  in  case 
of  no  such  tender  made,  that  the  defendant  shall 
be  at  liberty,  by  leave  of  the  court,  before  issue 
joined,  to  pay  money  into  court,  as  in  other 
actions : — Held,  that  an  inspector,  who  had  ille- 
gally seized  a  weighing-machine  under  a  bon&  fide 
belief  that  he  was  acting  at  the  time  under  the 
authority  of  the  act,  was  entitled  to  the  protec- 
tion afforded  by  s.  39  ;  but  that,  considered  with 
s.  40,  such  protection  did  not  extend  to  entitle 
the  inspector  to  a  verdict  in  an  action  against 
him  for  the  illegal  seizure.  ThomM  v.  Stephenson, 
2  El.  &  Bl.  108  ;  22  L.  J.,  Q.  B.  258  ;  17  Jur.  597  ; 
1  W.  R.  825. 

Kature  of  Defenee  stated  in  the  Pleadingf.] 

— ^In  an  action  to  restrain  the  defendants  horn. 
erecting  a  urinal  in  Old  Burlington  Mews,  the 
statement  of  claim  alleged  that  the  soil  of  the 
mews  was  vested  in  and  was  the  absolute  pro- 
perty of  three  of  the  plaintiffs.  The  defence  did 
not  admit  this  allegation  ;  but  alleged  that  the 
mews  had  long  been  a  highway  dedicated  to  the 
public,  and  belonged  to  the  parish  as  one  of  the 
public  streets  thereof.  At  the  trial  of  the  action 
several  witnesses  were  examined  on  both  sides  ; 
and,  at  the  close  of  the  defendant's  evidence  the 
plaintifib  applied  leave  to  call  evidence  in  reply, 
to  shew  that  the  soil  of  the  mews  had  not  h&BK 
dedicated  to  the  public : — ^Held,  that,  as  the 
plaintiffs  were  distinctly  apprised  by  the  plead- 
ings before  the  trial  of  the  action  what  the 
nature  of  the  defence  would  be,  the  application 
must  be  refused.  Vernon  v.  St,  Jamet  Vestry, 
49  L.  J.,  Ch.  130 ;  42  L.  T.  82. 

Faots  must  be  stated  or  Defenee  shut  out.] — 
Evidence  is  rightly  rejected  where  the  particular 
facts  and  circumstances  sought  to  be  proved  are 
not  stated  or  referred  to  in  the  defence.  Scott 
V.  Sampson,  51  L.  J.,  Q.  B.  380  ;  8  Q.  B.  D.  491 ; 
46  L.  T.  412  ;  30  W.  R.  541  ;  46  J.  P.  408. 

An  objection  to  the  jurisdiction,  although  not 
raised  in  the  pleadings,  was  allowed  to  be  taken 
at  the  hearing,  the  state  of  the  law  on  the  ques- 
tion of  jurisdiction  having  been  unsettled  at  the 
time  of  filing  the  bill.  Stone  v.  Thomas,  39  L.  J., 
Ch.  168 ;  L.  R.  5  Ch.  219  ;  22  L.  T.  369 ;  18 
W.  R.  385. 

Konanit  in  Former  Action,  how  Pleaded.] — 
Where  a  plaintiff  has  been  nonsuited  in  a  former 
action,  but  brings  a  second  action,  relying  upon 
the  same  causes  of  action,  the  defendant  should 
(except  when  the  action  is  one  of  ejectment) 
plead  the  nonsuit  in  bar  of  the  second  action,  a 
nonsuit  under  Ord.  XL.  r.  6,  being  of  the  same 
effect  as  a  judgment  on  the  merits  for  the  defen- 
dant.   By  water  v.  Dunne,  10  L.  R.,  Ir.  380. 

Plea  of  Aceord  and  BatiffltetioB.] — ^A  plea 
which  does  not  in  terms  admit  or  deny  the  breach 
alleged  in  the  declaration,  but  sets  up  a  certain 
agreement  come  to  between  the  parties,  which 
does  not  appear  necessarily  upon  the  face  of  it  to 
be  an  agreement  in  accord  and  satisfaction,  and 
is  not  alleged  to  have  been  accepted  by  the 
parties  in  accord  and  satisfaction  of  the  causes 
of  action  in  the  declaration  mentioned: — Held, 
bad  on  demurrer.  Barclay  v.  Bank  of  New 
South  Wales,  6  App.  Cas.  374  ;  42  L.  T.  196— P.  C. 

libel— Plea  of  JnatifleatioB— Partievlan.] — 
A  general  plea  of  justification  in  an  action  of 
libel,  where  the  libel  complained  of  consists  of 
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a  ^^end  charge  against  the  plaintiff,  is  bad, 
unless  the  defendant,  in  his  particalars,  states 
'  dpecifically  the  facts  upon  which  he  relies  in  sup- 
port of  the  charge.  Zierenherff  v.  Labotiehere,  63 
L.  J.,  Q.  B.  89  ;  [1893]  2  Q.  B.  183  ;  4  R.  464  ; 
69  L.  T.  172 ;  41  W.  B.  675  ;  57  J.  P.  711— C.  A. 

General  Denial— Contract.] — ^To  a  statement 
of  claim,  or  a  counter-claim  setting  out  a  con- 
tract, and  alleging  a  breach  or  several  breaches,  a 
general  denial  cannot  be  pleaded  either  in  the 
form  that  the  party  so  pleading  "  docs  not  admit," 
or  that  "  he  denies  the  statements  "  in  the  state- 
ment of  claim  or  counter-claim  ;  but  the  making 
of  the  contract  must  be  traversed  or  performance 
must  be  pleaded  as  the  case  may  require.  A  tra- 
verse of  the  alleged  breach  is  inadmissible.  Sed 
per  Palles,  C.B. : — A  pleading  which  denies  the 
making  of  an  alleged  contract  is  in  all  cases 
unobjectionable  in  point  of  form.  Dunne  v. 
Clancy,  6  L.  R.,  Jr.  395. 

That  Libel  was  Falsely  and  Malicionsly 

Published.] — In  an  action  for  libel  the  defen- 
dant may  not  in  his  defence  deny  generally  that 
he  "  wrote  or  publivshed  the  same  falsely  or 
maliciously,  as  alleged,*'  but  must  set  out  the 
facts  upon  which  he  relies,  either  to  shew  justifi- 
cation or  privilege.  Belt  v.  Lawe^^  51  L.  J., 
Q.  B.  359. 

Action  for  Recovery  of  Land.]— In  an 


action  to  recover  possession  of  land  for  nonpay- 
ment of  rent,  the  defendant  denied,  first,  that  he 
became,  or  was,  or  is,  tenant  to  the  plaintiffs,  or 
any  of  them  ;  and,  secondly,  that  he  paid  rent  to 
the  plaintifb,  or  any  of  them  : — Held,  embarrass- 
ing and  defective,  in  not  answering  the  substance 
of  the  claim  by  a  denial  that  there  was  a  sub- 
sisting tenancy  in  any  person  under  the  plain- 
tiffs. In  such  an  action,  when  the  pleader 
wishes  to  trayerse  the  alleged  tenancy  it  is  neces- 
sary for  him  to  negative  any  tenancy,  whether 
subsisting  in  the  defendant  specially  named  or 
any  other  person  under  the  plaintiffs.  Rowley 
y.  Zaffan,  10  L.  R.,  Ir.  9. 

In  an  action  for  the  recovery  of  land,  a  state- 
ment of  defence  alleging  that  the  defendant  is  in 
possession  operates  (by  virtue  of  Ord.  XIX.  r.  15, 
of  the  Rules  of  Court,  1875)  as  a  denial  of  the 
allegations  in  the  plaintiff's  statement  of  claim, 
and  requires  the  plaintiff  to  prove  them.  Dan- 
ford  V.  MoAnuUy,  52  L.  J.,  Q.  B.  652 ;  8  App. 
Cas.  456  ;  49  L.  T.  207  ;  31  W.  R.  817— H.L.  (E.) 

In  an  ejectment  on  the  title  by  the  assignee  of 
a  lease  against  the  assignors,  the  statement  of 
claim  alleged  an  assignment  by  deed  by  the 
defendants  to  the  plaintiff  ;  and  the  defendants, 
in  their  defence,  denied  "that  they  assigned  or 
made  over  the  premises"  to  the  plaintiff  : — Held, 
that  the  defence  put  in  issue  the  execution  only 
of  the  instrument  of  assignment,  and  that  it  was 
not  open  to  the  defendants  upon  the  pleading 
to  contend  that  the  assignment,  though  in  fact 
made  by  deed  executed,  was  illegal  and  void,  as 
contrary  to  a  covenant  against  a&enation  in  the 
lease.    Hayes  v.  Corcoran,  8  L.  R.,  Ir.  75. 

The  statement  of  claim,  in  an  action  to  recover 
possession  of  land  for  nonpayment  of  rent, 
alleged  a  lease  of  the  lands,  that  it  was  subsisting, 
that  the  lessee  entered  under  it,  that  the  defen- 
dant entered  under  the  lessee,  and  was,  at  the 
time  of  action  brought,  in  possession.  The  defence 
stated  : — "  That  the  defendant  did  not,  at  the 
commencement  of  this  action,  nor  does  he  now, 
nor  does  any  other  pereonf  hold  the  said  lands  and 


premises,  or  any  part  thereof,  as  tenant  or  sub- 
tenant to  the  plaintiff  "  : — Held,  that  the  defence 
was  embarrassing,  and  should  be  set  aside. 
Barnes  v.  Barnes,  8  L.  R.,  Ir.  165 — C.  A. 

Where  the  statement  of  claim,  in  an  ejectment 
for  nonpayment  of  rent,  all^;ed  that  the  plaintiff 
let  the  premises  to  the  defendant  at  a  rent,  and 
that  one  year's  rent  was  due  and  unpaid,  a 
defence,  denying  that  "  the  defendant  is  or  was 
tenant  to  the  plaintiff,  or  any  other  person,  test 
the  said  premises,"  was  set  aside  as  embarrass- 
ing, midige  v.  O'FarreU,  8  L.  R.,  Ir.  158— 
C.  A.  See  Rules  of  Supreme  Court,  1883,  Ord. 
XXI.  r.  21. 


Travene.] — ^Under   non   assumpsit   the 


consideration  for  the  promise  is  not  traversed. 
Passenger  v.  Brookn,  1  Scott,  560  ;  1  Bing.  (N.O.) 
587 ;  1  .Hodges,  123 ;  7  Car.  &  P.  110;  4  L.  J., 
C.  P.  195. 

Want  of  consideration,  or  any  matter  other 
than  a  direct  denial  of  the  contract,  cannot  be 
given  in  evidence  under  non  assumpsit.    Ilf. 

In  an  action  on  a  contract  founded  on  an 
executory  consideration  the  plaintiff  averred 
in  his  declaration  that  the  consideration  had 
been  performed,  and  the  defendant  pleaded  non 
assumpsit : — Held,  that  on  this  plea  the  question 
whether  or  not  the  consideration  was  in  fact 
performed  could  not  be  gone  into,  and  that  to 
entitle  the  defendant  to  go  into  that  question,  he 
should  have  pleaded  that  the  consideration  had 
not  been  performed.  Gibson  v.  Harris,  8  Car. 
&  P.  378. 

In  an  action  on  a  guarantee  the  defendant 
may  shew,  under  the  general  issue,  that  tiie  con- 
sideration alleged  in  the  declaration  is  not  the 
actual  consideration  to  be  inferred  from  the 
instrument.  Baikes  v.  Todd,  1  P.  &  D.  138  ;  8 
A.  k  E.  846  ;  8  L.  J.,  Q.  B.  35. 

To  an  action  on  a  guarantee,  the  defendant 
pleaded  non  assumpsit : — ^Held,  that  under  this 
plea  he  coald  not  give  in  evidence^  that,  subse- 
quently to  the  execution  of  the  agreement,  and 
whilst  it  was  in  the  possession  of  the  plaintiff, 
a  seal  was  afi^ed  to  the  defendant's  signature, 
so  as  to  make  the  instrument  purport  to  be  a 
deed,  but  that  such  defence  ought  to  be  pleaded 
specially.  Daridson  v.  Cooper,  1  D.  &  L.  377  ; 
11  M.  &  W.  778  ;  12  L.  J.,  Ex.  467. 

The  3  &;  4  Will.  4,  c.  62,  s.  108,  required  that 
previously  to  the  unloading  of  goods  carried 
coastwise,  a  written  notice  of  the  ship's  arrival, 
signed  by  the  master,  should  be  given  to  the 
collector  or  controller  of  customs  by  the  master, 
owner,  wharfinger,  or  agent  of  the  ship,  and  that 
certain  documents  should  be  obtained.  In  an 
action  for  demurrage: — Held,  that  noncom- 
pliance by  the  plaintiff  with  these  provisions 
could  not  be  given  in  evidence  under  the  general 
issue.  Aleoeh  v.  Tivylor,  6  K.  &  M.  296 ;  2  H.  &  W. 
58  ;  1  Jur.  613. 

Li  an  action  on  an  express  contract,  which,  on 
production  at  the  trial,  contains  an  interlineation 
in  a  material  part,  if  the  plaintiff  proves  that  the 
instrument  was  originally  executed  without  the 
interlineation,  and  in  the  form  declared  upon, 
the  defendant  cannot,  under  non  assumpsit,  con- 
tend that  it  has  been  avoided  by  the  subsequent 
alteration.  Hemmi'ng  v.  Trenery,  1  P.  &  D.  661  ; 
9  A.  &  E.  26  ;  8  L.  J.,  Q.  B.  160. 

A  declaration  against  a  steamboat  company, 
for  refusing  to  receive  the  plaintiff  as  a  passenger, 
stated  that  they  were  common  carriers  of  {pas- 
sengers for  hire  from  Southampton  to  a  placp 


841 


'PB.A.CTICE— Pleading. 


842 


beyond  the  seas.  Plea,  that  thej  were  not 
oommon  carriers  of  passengers  for  hire  : — Held, 
that  the  plea  put  in  issue  only  the  fact  of  the 
company  being  common  carriers  of  passengers 
from  and  to  the  places  named,  without  refer- 
ence to  the.  question  whether  the  custom  of  the 
realm  extended  to  a  carrying  beyond  the  seas. 
Benett  v.  Peninsular  and  Oriental  Steamboat 
Cb.,  6  C.  B.  775. 

So,  in  an  action  for  goods  sold  and  delivered, 
eyidence  is  admissible  under  non  assumpsit  to 
shew  that  the  article  was  a  machine  for  which 
nothing  was  to  be  paid  unless  it  worked  well, 
and  the  defendant  is  entitled  to  a  verdict,  if 
be  shews  that  the  machine  did  not  work  welL 
Graundsell  v.  Ijamb,  2  Gale,  28  ;  1  M.  &  W.  352 ; 
5  L.  J.,  Ex.  154. 

Where  a  declaration  was  for  goods  sold  and 
delivered,  and  an  account  stated,  the  defendant 
pleaded  that  by  a  deed  the  plaintiff  released 
the  defendant,  to  which  the  plaintiff  replied 
non  est  factum  : — Held,  that  unaer  this  issue  the 
plaintiff  was  not  entitled  to  shew  that  the  cause 
of  action  accrued  subsequently  to  the  date  of  the 
release ;  but  should  have  made  it  the  subject  of 
a  new  assignment.  Jubb  v.  UlliSf  3  D.  &  L.  346  ; 
16  L.  J.,  Q.  B.  94  ;  9  Jur.  1057. 

AotiOB  pending  Abroad.] — ^In  a  transitory 
action  a  plea  in  abatement  of  an  action  pending 
in  a  foreign  court  is  bad.  Scott  v.  Seymour  (^Lord)^ 
31  L.  J.,  Ex.  457  ;  8  Jur.  (N.8.)  568  ;  6  L.  T.  607  ; 
10  W.  R.  739.  Affirmed,  1  H.  4c  C.  219  ;  32  L.  J., 
Ex.  61  ;  9  Jur.  (K.8.)  522 ;  8  L.  T.  511 ;  11 
W.  B.  169— Ex.  Ch. 

To  an  action  on  an  American  judgment,  the 
defendant  pleaded  that  it  was  erroneous  accord- 
ing  to  the  law  of  New  York,  and  was  liable  to 
be  reversed,  and  that  he  was  prosecuting  pro- 
ceedings in  appeal,  which  were  pending  : — Held, 
that  though  the  pendency  of  an  appeal  might 
afford  ground  for  an  equitable  interposition  of 
the  court,  and  on  proper  terms  to  stay  execu- 
tion, it  was  no  bar  to  the  action  itself.  Scott  v. 
PUkington,  2  B.  &  8.  783  ;  31  L.  J.,  Q.  B.  81  ;  8 
Jur.  (N.8.)  557  ;  6  L.  T.  21. 

A  Scotch  steamer  ran  down  an  English  vessel 
in  the  Humber.  An  action  was  commenced  in 
the  court  of  admiralty  in  England  by  the  owner 
of  the  English  vessel  against  the  owner  of  the 
steamer,  and  a  warrant  of  arrest  issued  against 
the  ship  ;  but  before  the  ship  could  be  arrested 
she  had  sailed  for  Scotland.  A  suit  was  then 
commenced  by  the  owner  of  the  English  vessel 
against  the  owner  of  the  steamer,  in  the  court  of 
session  in  Scotland,  for  the  damage,  and  the 
steamer  was  arrested  under  process  of  that  court, 
but  subsequently  released  upon  bail.  The  pro- 
ceedings in  the  court  of  session  were  still  pending, 
when  the  steamer,  having  come  within  the  juris- 
diction of  England,  was  again  arrested  under 
process  of  the  hig^  court  of  admiralty  in  England, 
and  an  action  for  damage  commenced  in  that 
court  for  the  same  cause  of  action  as  was  still 
pending  in  Scotland,  the  proceedings  in  the  court 
of  session  being  abandoned.  The  owner  of  the 
steamer  appeared  under  protest  in  the  admiralty 
court,  and  pleaded  lis  alibi  pendens  : — ^Held,  that 
the  plea  of  lis  alibi  pendens  was  bad,  as  the  suit 
in  Scotland  was,  in  the  first  instance,  in  personam, 
the  proceedings  being  commenced  by  process 
against  the  pei-son  of  the  owner  of  the  vessel,  and 
the  arrest  of  the  steamer  only  collateral  to  secure 
the  debt,  while  the  proceedings  in  the  admiralty 
court  in  England  were,  in  the  first  instance,  in 


rem,  against  the  vessel,  and  therefore  the  two 
suits  being  in  their  nature  different,  the  pendency 
of  one  suit  could  not  be  pleaded  in  suspension 
of  the  other.     Ilarmer  v.  Bell,  7  Moore  P.  0. 267. 

Another  Action  pendin(f.]  —  In  an  action 
against  one  of  several  joint  contractors,  the 
defendant  cannot  plead  in  abatement  the  pen- 
dency of  another  action  for  the  same  cause  against 
another  of  the  joint  contractors,  and  in  which  he 
was  not  himself  a  defendant.  Henry  v.  Ooldney, 
15M.&W.  494;  4D.&L.6;  15  L.  J.,  Ex.  298  ; 
10  Jur.  439. 

Cy.  Cases  ante,  Stayino  Pboobedings,  ool. 
294. 

d.  Set-off  and  Coukteb-olaih. 

1.  When  Allowed — Nature  and  BfDoot 

of,  Ac. 

Judicature  Act,  1873,  s.  24,  sub-s.  3.    iSs0  B.  S.  C.,. 
1883,  Ords.  XIX.,  XXL 

Diffisrenee  between  Set-off  and  Counter-claim.] 
— The  2  Geo.  2,  c.  22,  relieved  a  party  who  owed! 
another  a  debt  from  the  obligation  to  pay  and 
seek  his  remedy  by  a  cross-action,  by  enacting 
that  where  there  are  mutual  debts  one  may  be 
set  off  against  the  other.    If  the  debt  due  to  the- 
defendant  exceeded  that  due  from  him  to  thc- 
plaintiff,  that  act  gave  him  no  remedy  for  the 
excess,  he  must  have  sued  for  that  in  a  separate 
action.    The  judicature  act  alters  this  so  far  as- 
to  authorise  the  court  to  give  judgment  for  the 
excess.    But  that  is  all ;  the  set-off  is  not  an 
independent  action,  it  is  still  a  defence,  and 
nothing  more.    If  the  plaintiff,  before  the  judi- 
cature act,  chose  to  discontinue  his  action,  the 
defendant  could  not  claim  to  have  his  set-off 
tried.    It  fell  with  the  action,  to  which  it  was  ■ 
and  still  is  an  adjunct. — Per  Lush,  L.J.    Gather- 
cole  V.  Smith,  50  L.  J.,  Q.  B.  681  ;  7  Q.  B.  D. 
626  ;  45  L.  T.  106 ;  29  W.  R.  577 ;  45  J.  P.  812- 
— C.A. 

To  my  mind,  the  legislature  has  made  no  dis- 
tinction whatever  between  counter-claim  and  set- 
off. A  set-off  is  a  counter-claim,  and  a  counter- 
claim is  a  set-off. — Per  Bramwell,  L.J,    lb. 

1  do  not  quite,  as  at  present  advised,  feel 
satisfied  that  a  set-off  and  counter-claim  are- 
intended  by  the  rules  to  be  the  same  thing ;  I 
am  disposed  to  think  that  the  two  things  are 
differently  regarded  in  those  rules,  but  it  is  un- 
necessary to  refer  to  the  rules  that  have  reference 
to  it  for  the  purpose  of  shewing  it. — Per  Bag- 
gallay,  L.J.    lb. 

Whether  Connter-elaim  an  Independent  Action.  ] 

— Semble,  that  acoanter-claim  is  an  independent 
action,  and  not  part  of  the  original  action,  though 
for  convenience  the  two  are  tried  together. 
Vavasteur  v.  Xrupp  (15  Ch.  D.  474)  questioned. 
Beddall  v.  Maitland,  50  L.  J.,  Ch.  401 ;  17  Ch.  D. 
174  ;  44  L.  T.  248  ;  29  W.  B.  484. 

A  counter-claim  is  not  equivalent  to  a  separate 
action.  Where,  therefore,  a  defendant  has  de- 
livered a  defence,  and  counter-claimed,  and  the 
plaintiff  has  then  discontinued  his  action,  the 
defendant  cannot  proceed  with  his  counter-claim. 
Vavaueur  v.  Xrupp,  15  Ch.  D.  474 ;  28  W.  R. 
366. 

By  discontinuing  an  action  after  a  counter- 
claim has  been  delivered,  a  plaintiff  cannot 
put  an  end  to  it  so  as  to  prevent  the  defendant 
from  enforcing  against  him  the  causes  of  action 
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contained  in  the  oounter-claim.  Vavasdeur  v. 
Knvop  (15  Ch.  D.  474)  OTerraled.  A/eGowan  v. 
MiMUton,  62  L.  J.,  Q.  B.  355  ;  11  Q.  B.  D.  464  ; 
31  W.  R.  836—0.  A. 

An  action  commenced  in  the  high  court 
cannot  be  sent  down  for  trial  in  a  oonntj  court 
under  s.  66  of  the  County  Courts  Act,  1888,  where 
the  plaintiff  has  discontinued  and  only  a  counter- 
claim by  the  defendant  remains  to  be  tried.  Reg. 
T.  City  of  London  Court  Judge^  60  L.  J.,  Q.  B. 
575  ;  [1891]  2  Q.  B.  71  ;  64  L.  T.  869. 

Ko  Order  ob  Couater-elaim  until  Plain- 
tiff ■  Claam  disposed  of.] — In  an  action  for  an 
account  of  rents  and  profits,  the  defendant  de- 
livered a  defence  and  a  counter-cbiim,  to  set  off 
money  due  to  him  from  the  plaintiff  under  an 
award.  The  plaintiff  in  his  reply  simply  joined 
issue  generally,  and  the  defendant  then,  treating 
the  counter-cUiim  as  admitted,  moved  under  Judi- 
cature Act,  Oiti.  XXXIII.  and  Ord.  XL.  rr.  10 
and  11,  for  an  account  of  what  was  due  to  him 
under  it : — Held,  that  the  case  was  not  one  for 
an  account  under  Ord.  XXXIII. ;  and  that  no 
order  could  be  made  on  the  counter-claim  before 
the  principal  claim  of  the  plaintiff  was  dealt 
with.  Rolfe  v.  Maclaren,  8  Ch.  D.  106;  24 
W.  B.816. 

An  order  will  not  be  made  upon  a  counter- 
claim until  the  original  claim  has  been  dealt 
with.  Aithm  v.  Dunbar,  46  L.  J.,  Ch.  489  ;  25 
W.  R.  366. 

Therefore,  when  in  answer  to  a  statement  of 
claim  a  defence  and  counter-claim  had  boon 
delivered,  and  some  months  after  the  expiration 
of  the  period  allowed  to  the  plaintiff  for  apply- 
ing a  motion  was  made  for  a  decree  according 
to  the  prayer  of  the  counter-claim,  the  motion 
was  dismissed.    Ih. 

Keed  not  equal  Plaintiff'fl  Claim.]— It  is  not 
essential  to  a  good  counter-claim  that  it  should 
show  a  claim  to  an  amount  equalling  the  plain- 
tiff's claim.  Mostyn  v.  West  Mostyn  Cbal  Co..,  45 
L.  J.,  0.  P.  401  ;  1  0.  P.  D.  145  ;  34  L.  T.  324  ; 
24  W.  R.  401. 

Separate  Counter-cUims  against  Joint  Plain- 
tiflEi.1 — When  two  or  more  sue  for  a  joint  claim, 
the  defendant  may  set  up  against  each  indivi- 
dual plaintiff  separate  counter-claims  sounding 
in  damages.  ManciteMter,  Skeffield  and  Lincoln- 
ghire  By.  v.  Brooks,  46  L.  J.,  Ex.  244  ;  2  £x. 
D.  243  ;  36  L.  T.  103  ;  25  W.  R.  413. 

Two  railway  companies  having,  as  joint  lessees 
of  a  railway,  sued  for  statutory  tolls,  the  defen- 
dant set  up  against  each  company  separate 
counter-claims  for  damages  in  respect  of  delay 
in-  the  delivery  of  goods.  The  plaintiffs  applied 
to  strike  out  the  counter-claims,  but  no  reasons 
were  alleged  why  they  could  not  be  conveniently 
disposed  of  in  the  action : — Held,  that  the 
counter-claims  ought  not  to  be  struck  out.    lb. 

Counter-claim  must  be  against  Plaintiff.] — 
A  counter-claim  must  seek  some  relief  against 
the  plaintiff,  and  is  not  the  proper  form  for  a 
defendant's  claim  against  a  co-defendant  for 
indemnity.  Fumess  v.  Booth,  46  L.  J.,  Ch.  112  ; 
4  Ch.  D.  586  ;  25  W.  R.  267.    See  infra,  col.  854. 

Xffeet  of  Judicature  Act  and  Bules.] — Rule  3 
of  Ord.  XIX.,  Rules  of  Court,  1875,  was  not 
intended  to  give  rights  against  third  parties 
which  did  not  exist  before  :  but  it  is  a  rule  of 


procedure  designed  to  prevent  the  necessity  of 
bringing  a  cross-action  in  all  cases  where  the 
counter-claim  may  conveniently  be  tried  in  the 
original  action.  Milan  Tramway*  Co.,  In  re, 
Tfieys,  Ex  parte,  52  L.  J.,  Ch.  29  ;  22  Ch.  D.  122  ; 
48  L.  T.  213;  31  W.  R.  107.  Affirmed,  53 
L.  J.,  Ch.  1008  ;  25  Ch.  D.  587  ;  50  L.  T.  545  ; 
32  W.  R.  601— C.  A. 

**  Connected  with  the  Original  Cause  or 
matter* '—Third  Party.] — An  action  asking 
relief  as  in  detinue  was  brought  against  a  sole 
defendant,  who  had  seized  goods  which  B.  had 
assigneil  to  the  plaintiff  under  a  bill  of  sale. 
The  sole  defendant  filed  a  derence  and  a  coimtcr- 
claim  impeaching  the  bon&  fides  of  the  plaintiff^s 
bill  of  sale,  and  alleging  a  bill  of  sale  by  B.  to 
himself,  and  by  such  counter-claim  claimed,  (1) 
relief  against  the  plaintiff,  and  (2)  as  against  B. 
the  money  due  under  the  bill  of  sale  from  B.  to 
himself,  and  damages  for  the  alleged  fraud.  The 
counter-claim  against  the  plaintiff  was  abandoned 
at  the  hearing  : — Held,  that  the  relief  asked  by 
the  defendant  against  B.  was  not  a  matter 
sufficiently  "  relating  to  or  connected  with  the 
original  cause  or  matter  "  to  be  the  subject  of  a 
claim  under  s.  24  of  the  Judicature  Act,  1873. 
Barber  v.  Blaiberg,  51  L.  J.,  Ch.  509  ;  19  Ch.  D. 
473  ;  46  L.  T.  52  ;  30  W.  R.  362. 

Ord.  XIX.  r.  3,  is  sufficiently  general  to  allow 
a  counter-claim  by  way  of  defence  whether  or 
not  it  is  connected  with  or  of  the  same  character 
as  the  plaintiff's  claim,  and  whether  it  sounds  in 
damages  or  not.  Gray  v.  Webb,  61  L.  J.,  Ch. 
815  ;  21  Ch.  D.  802  ;  46  L.  T.  918  ;  31  W.  R.  8. 

The  plaintiff,  the  trustee  of  a  settlement,  by 
his  statement  of  claim  pleaded  that  the  defen- 
dant, a  cestui  que  trust  of  the  settlement,  had, 
by  deed,  covenanted  to  indemnify  him  against 
an  innocent  breach  of  trust  in  consequence 
whereof  he  had  been  compelled  to  bring  10,000/. 
into  the  settlement,  ana  had  incurred  costs  : 
and  he  claimed  11,0002.  The  defendant  delivered 
a  defence  and  two  counter-claims,  making  the 
plaintiff  and  A.  defendants  to  the  counter-chiinis. 
By  the  defence  he  denied  that  any  claim  had 
been  made  upon  or  loss  sustained  by  the  plain- 
tiff, and  ho  impeached  the  validity  of  the  deed 
of  covenant.  By  his  first  counter-claim,  he 
stated  that  the  plaintiff  and  A.  were  the  exe- 
cutors of  the  will  of  his  father,  who  had  joined 
in  the  covenant,  and  had  also  given  to  him  a 
covenant  of  counter-indemnity,  and  he  claimed 
that  the  plaintiff  must  be  held  to  have  admitted 
assets,  and  te  have  retained  the  amount  of  his 
claim  out  of  his  testator's  estate,  or  otherwise 
that  such  estate  might  be  administered  for  the 
puipose.  By  the  second  counter-claim,  he  stated 
that  his  father  had  appointed  10,0002.  to  A.  on 
a  secret  trust  to  satisfy  the  liability  as  to  the 
10,000/.  and  he  claimed  performance  of  this 
trust  accordingly :— Held,  that  both  counter- 
claims must  be  excluded  as  not  being  sufficiently 
connected  with  the  original  subject-matter  of 
the  action,  and  as  calculated  unduly  to  embar- 
rass and  delay  the  plaintiff.  Padwick  v.  Seott, 
45  L.  J.,  Ch.  350  ;  2  Ch.  D.  736  ;  24  W.  R.  723, 

The  relief  claimed  by  a  counter-claim  must 
relate  to  the  specific  subject-matter  of  the  action. 
HarrU  v.  Gamble,  46  L.  J.,  Ch.  768  ;  6  Ch.  D. 
748. 


Foreign   Government  —  Submieeion   to 


Jurisdiction.] — ^Where    in   an   action   for   the 
appointment  of  new  trustees  of  a  fund  the  defcn- 
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dant  coanter-claims  for  damages  for  libel,  the 
court  will  as  a  rule  strike  out  the  coanter-daim 
and  leave  the  defendant  to  bring  an  independent 
action  in  respect  of  the  libel.  The  fact  that  the 
plaintiffs  ai^  a  foreign  government  against  whom 
the  defendant  cannot  bring  an  action  for  libel  is 
not  sufficient  reason  for  allowing  him  to  proceed 
lyy  counter-claim  so  as  to  take  advantage  of  the 
circumstance  that  the  plaintiffs  have,  by  bring- 
ing their  action,  submitted  to  the  jurisdiction 
of  the  court  Sovth  African  Republic"  v.  La 
Compagnie  Franco-Beige,  66  L.  J.,  Ch.  747  ; 
2  Oh.  487  ;  77  L.  T.  241  ;  16  W.  R.  67— 


Covnter-olaim  in  respeet  of  Matter  for  which 
Aotion  not  Xaintainable.] — To  an  action  bj  an 
administrator  for  the  balance  of  the  intestate's 
linking  account  at  the  time  of  his  death,  the 
defendimts  in  their  defence  sought  to  avail  them- 
selves, either  by  way  of  set-off  or  of  counter- 
claim, of  a  debt  due  to  them  from  the  intestate 
as  one  of  several  makers  of  a  promissory  note 
foi  1,000/.  which  did  not  become  due  until  after 
th«  intestate^s  death.  Beply,  that  before  action 
an  order  was  made  in  an  administration  suit  in 
ths  chancery  division,  to  take  an  account  of  the 
debt  and  liabilities  affecting  the  personal  estate 
of  the  deceased,  of  which  the  defendants  before 
action  had  notice  ;  and  that,  under  23  &  24  Vict. 

0,  38,  B.  14,  equity  would  restrain  any  proceedings 
o&  the  note  until  the  account  had  been  taken  : — 
Beld,  that  the  claim  in  respect  of  the  promissory 
note  could  not  be  relied  on  as  a  set-off  ;  and  that 
Ic  accordance  with  the  practice  in  equity,  the 
defendants  must  under  the  circumstances  be 
restrained  from  setting  it  up  by  way  of  counter- 
claim, and  be  left  to  prove  for  it  in  the  adminis- 
tration suit.  Newell  v.  National  Provincial 
Bank  of  England,  46  L.  J.,  C.  P.  285  ;  1  C.  P.  D. 
496  ;  34  L.  T.  633  ;  24  W.  B.  468. 

Conntor-olaim  and  Set-off  in  Boply.] — ^A  plain- 
tiff may,  in  his  reply  to  a  counter-claim  of  the 
defendant,  counter-claim  in  respect  of  a  cause  of 
action  accrued  after  the  issue  of  the  writ,  but 
arising  at  the  same  time  and  out  of  the  same 
transaction  as  the  counter-claim  of  the  defen- 
dant Toke  V.  Andrews,  61  L.  J.,  Q.  B.  281  ;  8 
Q.  B.  D.  428  ;  30  W.  B.  669. 

Xqnity  to  set  aside  Deed.] — ^Where  in  an 
action  for  rent  due  under  a  lease  of  coal  mines 
it  was  shewn  in  the  defence  that  the  plaintiff 
had  no  title  to  part  with  the  mines,  and  that  he 
knew  this  when  he  granted  the  lease,  but  that 
the  defendtmt  did  not  know  and  had  not  the 
means  of  knowing  it,  and  that  he  had  not 
entered  into  i)osse8sion  or  done  anything  to 
prevent  his  repudiating  the  lease  : — Held,  that 
as  equity  under  such  circiimstances  would  set 
aside  the  lease,  although  there  had  been  no 
ftctual  fraud  on  the  part  of  the  plaintiff,  the 
defendant  was  entitled  to  repudiate,  and  the 
defence  so  shown  was  a  good  answer  to  the 
(ction.     Mbetyn  v.    Weet  Moetyn   Coal  Co,,  45 

1.  J.,  C.  P.  401  ;  1  C.  P.  D.  145  ;  34  L.  T.  324  ; 
24W.B.  401. 

There  being  a  breach  of  the  covenant  for 
title,  and  the  defendant  being  entitled  to  some 
damages  for  such  breach  : — Held,  that  he  might 
elaim  such  damages  by  way  of  counter-claim 
1o  the  action  for  rent,  though  there  had  been  no 
eviction,  and  the  want  of  title  related  to  only  a 
(>ortion  of  the  demised  property.    lb. 


Claim  against  Separate  Estate  of  Wife — 
Connter-elaim  for  Debt  due  to  Wife.] — In  an 
action  against  a  wife  to  enforce  against  her 
separate  estate  an  alleged  debt,  the  husband 
was  joined  as  a  formal  defendant.  By  their 
joint  defence  the  husband  and  wife  denied  the 
debt,  and  by  way  of  counter-claim  claimed  a 
debt  due  to  the  wife,  and  also  the  restitution  of 
four  pictures  belonging  to  the  husbsmd,  and 
alleged  to  be  retained  by  the  plaintiff  against 
their  claim  on  the  wife  : — Held,  that  the  husband 
and  wife's  claim  was  properly  raised  by  counter- 
claim. Hodson  V.  Mochi,  47  L.  J.,  Ch.  604 ;  8 
Ch.  D.  569  ;  38  L.  T.  635 ;  26  W.  B.  590. 

Claim  by  Plaintiff  in  her  own  Bight — 
Connter-elaim    against  her  as   Ezeontru.] — 

Where  a  plaintiff  sues  in  her  own  right,  a 
defendant  will  not  be  allowed  to  set  up,  by 
way  of  counter-claim,  a  claim  against  the  plain- 
tiff as  executrix.  Macdonald  v.  Carington^  48 
L.  J.,  Ch.  179 ;  4  C.  P.  D.  28  ;  39  L.  T.  426 ; 
27  W.  B.  153. 

Action  by  Ezoontor — Connter-elaim  against 
Testator's  Estate.] — The  executors  of  M.,  a 
holder  of  debentures  of  a  company,  commenced 
an  action  to  have  the  trusts  of  a  deed  for 
securing  payment  of  the  debentures  of  the  com- 

Sany  carried  into  execution.  The  company 
elivered  a  defence  and  counter-claim,  alleging 
that  M.  had  been  a  director  and  promoter  of  the 
company,  and  while  filling  those  characters  had 
joined  with  other  persons  in  selling  an  estate 
to  the  company  at  a  profit,  concealing  the  fact 
of  his  interest  in  the  estate,  and  that  he  had 
received  moi'e  than  the  claim  as  his  share  of  the 
profit  of  the  transaction.  The  plaintiffs  applied 
to  have  the  counter-claim  excluded  on  the  ground 
that  it  could  not  be  conveniently  dispos^  of  in 
the  present  action.  The  application  was  refused. 
Huggone  v.  Tweed,  10  Ch.  D.  359  ;  40  L.  T.  284  ; 
27  W.  B.  495- C.  A. 

Leave  to  enforee  Judgment  of  another  Divi- 
sion.]— In  a  counter-claim  a  defendant  may  refer 
to  statements  of  fact  in  the  pleadings  on  which 
he  intends  to  rely,  without  setting  them  out 
again  in  full.  An  action  was  commenced  in  the 
chancery  division  to  set  aside  a  mortgage.  The 
defendant  subsequently  commenced  an  action  in 
the  queen*8  bench  division  for  payment  of  his 
mortgage  debt,  and  obtained  judgment,  which, 
however,  by  order  of  the  judge  of  that  division, 
was  not  to  be  enforced  without  the  leave  of  the 
judge  of  the  chancery  division.  The  defendant 
counter-claimed  in  the  action  in  the  chancery 
division,  for  leave  to  enforce  his  judgment,  or  in 
the  alternative  for  judgment  for  what  was  due 
under  his  mortgage  deed.  On  motion  to  exclude 
the  counter-claim  : — Held,  that  by  analogy  to 
the  old  practice,  in  a  suit  where,  on  a  prim& 
facie  case  being  made  out,  an  injunction  would, 
under  such  practice,  have  been  granted  to  restrain 
the  defendant  proceeding  to  enforce  his  judg- 
ment, the  order  made  by  the  judge  of  the  queen's 
bench  division  was  a  proper  and  convenient 
form  of  order  to  make  under  the  present  prac- 
tice :— but  held,  secondly,  that  inasmuch  as  no 
action  could  have  been  brought  to  enforce  the 
judgment,  the  counter-claim  was  wrong,  and 
must  be  struck  out,  and  that  the  proper  way  for 
the  defendant  to  enforce  his  judgment  was  to 
apply  for  leave  to  do  so  at  the  trial  of  the  action 
in  the  chancery  division.    Birmingham  Egtates 
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Cb.  V.  SmUh,  49  L.  J.,  Ch.  261 ;  13  Ch.  D.  506  ; 
42L.  T.  Ill;  28  W.  B.666. 

Action  by  Assignee  of  Policy — Set-off  by 
Insurers  of  Claims  against  Assured.]— In   an 

action  by  the  assignee  of  a  policy  of  marine 
insorance,  the  insurers  are  not  entitled  to  set  off 
a  debt  incurred  with  them  by  the  assured  for 
premiums  on  policies  effected  with  them  by  the 
assured  after  the  date  of  the  assignment ;  for 
the  claim  under  a  policy  for  a  loss  is  for  unliqui- 
dated damages  to  which  no  set-off  could  be 
pleaded  at  law  under  the  statutes  of  set-off  in  an 
action  by  the  insured,  nor  in  equity  in  a  suit  by 
the  assignee,  and  therefore  the  debt  incurred  by 
the  assured  is  not  a  "defence"  open  to  the 
insurers  under  31  &  32  Vict,  c  86,  s.  1,  that 
statute  being  intended  merely  to  amend  pro- 
cedure and  not  to  alter  the  rights  of  the  parties 
to  the  policy ;  nor  is  the  debt  incurred  oy  the 
assured  the  subject  of  *' set-off'*  or  "counter- 
claim "  within  the  meaning  of  the  Rules  of  the 
Supreme  Court,  Ord.  XIX.  r.  3.  Pellat  v.  Nnptttne 
Marine  Inturance  Co.,  49  L.  J.,  C.  P.  158 ;  5 
C.  P.  D.  34  ;   42  L.  T.  35  ;  28  W.  R.  405— C.  A. 

Action  by  Assignee  of  Debt — Claim  against 
Assignor.] — As  a  defence  to  a  claim  by  the 
plaintiff  as  assignee  of  the  balance  of  a  debt  due 
from  the  defendant  to  D.  for  work  done  under  a 
contract,  the  defendant  counter-claimed  against 
the  plaintiff  for  damages  for  breach  of  the  con- 
tract by  D. : — Held,  that  the  defendant  was 
entitled  to  counter-claim  for  such  damages,  but 
only  as  a  set-off  to  the  plaintiff's  claim.  Young 
T.  Kitchin,  47  L.  J.,  Ex.  679  ;  3  Ex.  D.  127  ;  26 
W.  R.  403. 

In  such  a  case  the  counter-claim  should  shew 
on  the  face  of  it  that  the  defendant  does  not 
seek  damages  against  the  plaintiff,  but  only  to 
set  them  off  against  the  plaintiff's  claim.    Ih, 

Claim  for  Dissolution  of  Partnership— Connter- 
elsim  for  Services  rendered.] — To  an  action  for 
dissolution  of  partnership  the  defendant,  after 
denying  the  partnership,  set  up  a  counter-claim 
stating  transactions  which  raised  an  altogether 
different  cause  of  action,  and  claiming  remunera- 
tion from  the  plaintiff  for  his  services.  Such 
transactions  were  totally  unconnected  with  the 
partnership,  the  subject  of  the  plaintiff's  claim : 
— Held,  that  such  a  claim  was  not  convenient  to 
be  disposed  of  in  the  present  action,  and  that  the 
defendant  could  not  be  allowed  to  avail  himself 
of  it ;  but  that  it  was  a  proper  subject  for  a 
cross-action.    Naylor  v.  Farrer^  26  W.  R.  809, 

Action  fbr  Calls  by  liquidator — Claim  for  Debt 
from  Company.] — A  person  who  has  been  duly 
settled  on  the  list  of  contributories  of  a  company, 
and  on  whom  calls  have  been  duly  made,  cannot 
(even  in  the  case  of  a  voluntary  liquidation),  in 
an  action  for  calls  by  the  liquidators  of  the 
company,  counter-claim  for  a  debt  or  damages 
due  to  him  from  the  company.  The  defendant, 
a  newspaper  proprietor,  agreed  to  take  fully 
paid-up  shares  in  payment  of  advertisements 
inserted  in  his  newspaper  by  the  company,  and 
duly  performed  his  part  of  the  contract,  but  the 
company  omitted  to  repster  the  contract.  The 
company  went  into  voluntary  liquidation,  and 
the  defendant  was  settled  on  the  list  of  contribu- 
tories as  the  holder  of  shares  not  paid  for  in 
cash.  Calls  were  duly  made,  and  the  defendant 
sought,  in  answer  to  an  action  by  the  liquidator 
formoney  due  on  calls,  to  counter-claim  for  the 


price  of  the  advertisements  or  damages  for 
neglect  to  register  the  agreement  to  give  him 
fully  paid-up  shares  : — Held,  that  no  such  set-off 
or  counter-claim  could  be  pleaded.  MvmforiPs 
Case  (14  Ch.  D.  643)  followed.  Government 
Security  Inveetment  Co,  v.  Dempeey,  50  L.  J. 
Q.  B.  199. 

Bights  of  one  Surety  sued  alone--Joint  Delt 
of  Defendants  —  Debt  dne  from  Plaintiff  to 
Co-Snrety.] — ^Action  on  a  covenant  to  pay  all 
liabilities  which  the  plaintiff  might  incur  under 
a  deed  of  assignment  made  between  the  plaintiff 
and  other  parties.  The  defendant  pleaded  that 
the  covenant  was  the  joint  and  seveitil  covenant 
of  himself  and  one  Wilson,  and  that  befcre 
action  the  plaintiff  was  indebted  to  Wilson  in  m 
amount  exceeding  the  plaintiffs  claim  agaiist 
the  defendant ;  and  that  Wilson  had  assigned  the 
plaintiffs  debt  to  himself  and  the  defendant  in 
equal  shares  as  tenants  in  common.  As  to  oie- 
half  of  the  plaintiff's  claim  the  defendant  claimed 
to  set  off  one-half  of  the  debt  so  assigned,  and  as 
to  the  other  half,  the  defendant  said  that  he  ^fvas 
entitled  to  be  exonerated  by  his  co-surety  Wils«n, 
and  to  call  upon  him  to  contribute  in  eqial 
shares  to  the  payment  of  the  plaintiff's  clain, 
and  was  entitled  to  set  off  the  share  remah- 
ing  vested  in  Wilson  against  this  part  of  tie 
plaintiffs  claim  : — Held,  that  the  defence  wis 
no  answer  to  the  plaintiffs  claim.  Bouyyear  r. 
Pawaon,  60  L.  J.,  Q.  B.  496  ;  6  Q.  B.  D.  640  ;  J9 
W.  R.  664. 

Action  delayed — Breach  of  Trust — Bill  if 
Exchange.] — ^An  action  was  brought  by  a  tenact 
for  life  and  other  cestuis  que  trusts  against  tie 
trustees  of  a  settlement  for  breaches  of  trust. 
One  of  the  trustees  alleged  as  a  defence  that  th« 
breaches  of  trust  had  been  sanctioned  by  the 
tenant  for  life  ;  and  also  set  up  a  counter-claim 
upon  a  bill  of  exchange  for  45Z.,  claiming  pay- 
ment of  that  amount,  and  that  the  income  of  the 
tenant  for  life,  arising  from  the  property  subject 
to  the  settlement,  might  be  applied  towards 
payment  of  the  452.,  and  any  other  sums  which 
the  trustee  might  be  ordered  to  pay  : — Held,  that 
the  counter-claim  must  be  struck  out  under 
Ord.  XXI.  r.  15.  Fendall  v.  O'Chnnell,  52  L.  T. 
538. 

Set-off— Defendant  against  Principal— Action 
by  Agent.] — In  an  action  of  trover  and  for  goods 
sold  and  delivered  a  defendant  cannot  set  off  a 
claim  for  unliquidated  damages  which  he  has 
against  a  third  party  on  another  transaction, 
although  the  third  party  happens  to  be  the 
plaintiffs  principal.  Tagart  v.  Mareue^  36  W.  R, 
469. 

Action  for  Bent — Counter-claim  for  Damagei 
for  libel.] — In  an  action  for  rent,  the  court 
refused  to  allow  the  defendant  to  set  up  & 
counter-claim  for  damages  for  a  libel  not  cx)n* 
nected  with  the  subject-matter  of  the  actlou 
Rotherham  v.  Pnest,  28  W.  R.  277. 

In  Action  for  Becovery  of  Land.] — In   ai 

action  to  recover  possession  of  land  for  nonpay- 
ment of  rent,  a  counter-claim  cannot  be  mad& 
And  where  such  a  counter-claim  was  delivered 
the  court,  upon  motion,  set  it  aside ;  and  thert 
being  no  other  defence  or  demurrer,  gave  liberty 
to  sign  judgment.  Fitz  Gerald  v.  Day^  6  L.  It« 
Ir.  326. 
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In  an  action  to  recover  the  possession  of  land 
for  nonpayment  of  rent,  a  counter-claim,  in  the 
absence  of  special  circumstances,  will  not  be 
aUowed.  HUdige  v.  O'Farrell,  8  L.  R.,  Ir.  158 
— C.  A. 

In  an  action  by  the  assignee  of  the  lessor  to 
recover  possession  of  demised  land  for  nonpa}'- 
ment  of  rent,  the  defendant,  the  assignee  of  the 
lease,  delivered  a  counter-claim  for  a  sum  exceed- 
ing the  rent  in  arrear,  and  consisting  partly  of 
arrears  of  annuities  claimed  by  the  defendant, 
and  partly  the  sums  which  the  defendant  alleged 
she  had  been  compelled  to  pay  for  head  rent  of 
the  premises.  The  annuities  were,  under  the 
will  of  the  original  lessor  (according  to  the  con- 
struction of  the  will  for  which  the  defendant 
contended),  chargeable  on  the  lessor's  interest  in 
the  premises.  The  court  refused  a  motion  by  the 
plaintiff  to  set  aside  the  counter-claim,  but 
directed  the  counter-claim  to  be  amended  by 
setting  out  the  material  portions  of  the  wlU  in 
eztenso,  with  liberty  to  the  plaintiff  to  reply  and 
demur  to  the  amended  pleading.  Whitton  v. 
JBanUm,  16  L.  R.,  Ir.  137. 

In  an  ejectment  for  nonpayment  of  rent, 
brought  by  the  devisee  of  a  deceased  lessor 
against  a  person  claiming  the  interest  in  the 
lease,  the  defendant  made  a  counter-claim,  in 
substance  alleging  that  through  a  mutual  mistake 
of  the  lessor  and  lessee  a  bulk  instead  of  an 
acreable  rent  was  reserved,  that  such  acreable 
rent  at  the  stipulated  rent  per  acre  would  have 
been  less  by  45/.  yearly  than  the  rent  reserved 
in  the  lease,  and  that  by  taking  credit  for  the 
excess  paid  in  respect  of  the  rent  actually 
reserved,  all  rent  properly  due  and  claimable 
nnder  the  lease  had  been  paid,  up  to  the  time  of 
action  brought,  and  the  defendant  counter- 
claimed  to  luive  the  lease  rectified  by  reducing 
the  rent  thereon  from  the  bulk  rent  of  119Z.  IBs.  3d. 
to  the  sum  of  7iL  yearly,  being  the  alleged 
acreable  rent : — Held,  that  the  counter-claibi 
should  be  set  aside.  Carew  v.  Chrutoplier,  10 
Ii.  R.,  It.  38— C.  A. 

Where,  in  an  action  to  recover  possession  of 
land  for  nonpayment  of  rent,  the  defendant 
traversed  the  contract  of  tenancy,  and  counter- 
claimed  for  damages  for  breach  of  that  contract, 
and  it  appeared  that  there  was  no  defence  to  the 
claim  for  possession,  the  court,  upon  the  defen- 
dant's refusal  to  withdraw  his  defence,  ordered 
the  counter-claim  to  be  struck  out.  Loughrey  v. 
Maguire,  [1897]  2  Ir.  R.  140. 

In  respect  of  Matters  ariBing  after  Action 
brought.] — ^A  counter-claim  founded  on  facts 
which  have  arisen  since  the  action  was  brought 
must  be  pleaded  as  so  arising,  so  that  the  plaintiff 
may  be  able  to  confess  the  plea ;  and  if  it  is  not 
so  pleaded  the  plaintiff  should  take  out  a 
summons  to  strike  it  out,  unless  it  is  amended. 
JBUis  V.  Munitm,  35  L.  T.  685— C.  A.  S.  P., 
Bourke  v.  Mchol,  infra. 

When  a  defendant  delivers  a  counter-claim 
any  damages  thereby  claimed  must  be  limited  to 
the  date  when  the  writ  of  summons  was  issued. 
Original  Hartlepool  Collieries  Co,  v.  Q%bh^  46 
L.  J.,  Ch.  311  ;  5  Ch.  D.  713 ;  36  L.  T.  483. 

Relief  can  be  given  on  a  counter-claim  in 
respect  of  a  cause  of  action  accrued  to  the  defen- 
dant subsequently  to  the  issue  of  the  writ  in  the 
original  action.  Original  Hartlepool  Collieries 
Co.  V.  Oibb  (5  Ch.  D.  713)  not  foUowed.  BeddaXl 
T.  MaitZandy  50  L.  J.,  Ch.  401 ;  17  Ch.  D.  174  ; 
44  L.  T.  248 ;  29  W.  R.  484.    See  also  ToUe  v. 


Andreios,  51  L.  J.,  Q.  B.  281 ;  8  Q.  B.  D.  428 ; 
30  W.  R.  659. 

leave  to  set  np  refused  on  Ground  of  Delay.] — 

When  a  defendant  in  a  foreclosure  suit  obtained 
an  order  for  leave  to  file  a  counter-claim  by  way 
of  set-off,  and  through  the  negligence  of  his 
solicitor  no  counter-claim  was  delivered,  and  a 
decree  of  foreclosure  was  made  in  his  absence, 
an  application  more  than  six  months  afterwards 
for  leave  to  file  the  counter-claim  was  refused  on 
the  ground  of  delay.  Wilhins  v.  Bedford^  85 
L.  T.  622. 

BefOsal  to  Allow — Discretion.] — It  is  in  the 
discretion  of  the  judge  under  Ord.  XIX.  r.  3,  to 
refuse  permission  to  a  defendant  to  avail  himself 
of  a  counter-claim,  which  cannot  be  conveniently 
disp^ed  of  in  the  action.  Naylor  v.  Farrer, 
26  W.  R.  809.  See  HnggofU  v.  Tujeed,  10  Ch.  D. 
859  ;  40  L.  T.  284  ;  27  W.  R.  495— C.  A. 

The  court  has  a  discretion  to  exclude  a  counter- 
claim which  may  unduly  delay  the  action.  Gray 
V.  Webb,  51  L.  J.,  Ch.  815  ;  21  Ch.  D.  802 ;  46 
L.  T.  913  ;  31  W.  R.  8. 

Order  made  to  exclude  a  counter-claim,  on  the 
ground  that  in  it  such  a  joinder  of  causes  of 
action  had  been  made,  without  the  leave  of  the 
court,  that  the  fair  trial  of  the  action  would  be 
embarrassed.  Compton  v.  Prejiton^  51  L.  J.,  Ch. 
680 ;  21  Ch.  D.  138 ;  47  L.  T.  122 ;  30  W.  R. 
568. 

Setting  Aside.] — In  an  action  to  recover 
possession  of  land!  for  nonpayment  of  rent,  and 
for  a  year's  rent,  amounting  to  346Z.  2#.  6<2.,  due 
the  29th  September,  1883,  the  defendant,  inter 
alia,  pleaded,  as  to  21Z.,  part  of  the  rent  claimed, 
eviction  by  the  plaintiff  from  a  portion  of  the 
lands,  in  1877,  the  value  of  which  the  defendant 
alleged  was  21Z. ;  as  to  lOZ.  18«.  lOiZ.,  other  part 
of  the  rent  claimed,  a  set-off  for  poor  rate,  to 
which  the  plaintiff,  as  landlord,  was  liable,  and 
he  brought  the  residue  of  the  rent  claimed  into 
court.  The  defendant  also  delivered  a  counter- 
claim, as  to  so  much  of  the  plaintiff's  claim  as 
claimed  payment  of  the  said  sum  of  346Z.  2#.  6^., 
for  842.  for  the  plaintiff's  use  and  occupation  of 
the  seven  acres  for  four  years;  and,  secondly, 
for  lOOZ.  damages  for  breach  of  an  alleged 
contract  by  the  plaintiff,  in  consideration  of  the 
surrender  of  the  said  seven  acres,  to  grant  a 
reasonable  abatement  of  the  rent  of  the  residue 
of  the  lands  during  the  defendant's  unexpired 
term.  The  poor  rate  was  paid  after  action 
brought.  On  motion  by  the  plaintiff  to  strike 
out  so  much  of  the  defence  as  relied  on  the 
set-off  and  payment  into  court  as  embarrassing, 
on  the  grounds  that  the  payment  relied  on  by 
way  of  ^t-off  was  made  after  the  commencement 
of  the  action,  and  the  payment  into  court  was 
irregular  and  not  in  compliance  with  the  statute 
and  Ord.  XXX.  r,  6,  and  that  the  counter-claim 
could  not  be  conveniently  tried  in  the  action,  the 
court  granted  the  motion,  and  set  aside  these 
portions  of  the  defence  and  counter-claim. 
JBourUe  v.  Nichol^  12  L.  R.,  Ir.  415. 

A  motion  to  set  aside  a  counter-claim  and  a 
motion  for  judgment  upon  admissions  of  fact  in 
the  defence  cannot  be  entertained  simultaneously. 
Church  TempordlUiee  Commiseioners  v.  M^IvoTy 
3  L.  R.,  Ir.  433. 

Application  for  Separate  TrlaLI — Where  a 
defendant  counter-claims  instead  of  bringing  a 
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new  action  he  is  not  entitled,  under  rules  of 
court,  1876,  Ord,  XXXVI.  r.  6,  to  have  the  issue 
in  his  counter-claim  tried  before  the  other  issues 
in  the  action.  Piercy  v.  YouTig^  15  Ch.  D.  475  ; 
42  L.  T.  292. 

Whether  the  issues  raised  bj  a  claim  and 
counter-claim  shall  be  tried  together  or  separately 
is  a  matter  of  convenience.  Woodfine^  In  re, 
Thompson  v.  Woodjine,  47  L.  J.,  Ch.  832;  88 
ti.  T.  753  ;  26  W.  R.  678. 

Prooeedingi  at  Trial.] — ^When  the  court  was 
of  opinion  that  it  would  be  more  convenient  that 
the  claim  and  counter-claim  should  be  tried 
separately,  on  the  ground  that  the  questions 
raised  by  the  counter-claim  were  distinct  from 
and  independent  of  those  raised  by  the  claim : — 
Held,  that  on  the  trial  of  the  claim  the  defen- 
dant's counsel  should  confine  his  cross-examina- 
tion of  the  plaintiffs  witness  to  the  questions 
raised  by  the  claim,  and  that  upon  the  trial  of 
the  counter-claim  he  might  call  the  plaintiff's 
witness,  but  must  examine  such  witness  in  chief 
as  his  own  witness.  Woodjine^  In  re,  Thompson 
V.  Woodjinej  supra. 

Syidenco  in  reply  to  Counter-claim.] — 

The  issues  of  fact  on  the  claim  and  the  counter- 
claim being  identical : — Held,  that  the  plaintiff 
was  not  entitled  to  adduce  fresh  evidence  in  reply 
on  the  counter-claim,  Chreeny.  Sevin,  13  Ch.  D. 
6«9  ;  41  L.  T.  724. 

**  Balance.'*] — The  balance  in  favour  of 

the  defendant  mentioned  in  Ord.  XXI.  r.  17 
(1883),  in  case  a  set-off  or  counter-claim  is 
established  against  the  claim,  is  the  balance  upon 
the  hearing  of  the  action,  llolfe  v.  Maclaren^ 
3  Ch.  D.  106  ;  24  W.  R.  816. 


Findings,  how  entered.] — Where,  in  an 


action,  certain  questions  on  the  facts  are  left  to 
tlie  jury,  the  answers  to  which  amount  to  a 
finding  for  the  plaintiff  on  his  claim,  and  for 
the  defendant  on  his  counter-claim,  and  the 
judge  directs  a  verdict  to  be  entered  for  the 
plaintiff  for  the  balance,  upon  a  summons  to 
vary  the  entry  of  the  verdict  by  stating  what 
the  plaintiff  and  the  defendant  respectively 
recovered  in  order  to  enable  the  defendant  to 
recover  the  costs  of  his  counter-claim,  the  court 
will  not  interfere.  Potter  v.  Chambers,  48  L.  J., 
C.  P.  274  ;  4  C.  P.  D.  09  ;  39  L.  t.-350  ;  27  W.  R. 
414. 
See  also  Costs. 

Inferior    Conrt—Excese   of   Jurisdiction.] — 

Under  the  Judicature  Act,  1873,  ss.  89  &  90, 
an  inferior  court  has  jurisdiction  to  entertain  a 
claim  set  up  by  way  of  counter-claim,  although 
it  is  in  respect  of  matters  which  arose  beyond  its 
local  jurisdiction  ;  but  the  power  to  grant  relief 
in  respect  of  such  counter-claim  is  limited  to  the 
same  amount  which  the  plaintiff  has  claimed  in 
the  action.  Da  vis  v.  Flagstaff  S'dtvr  Mining  Co., 
47  L.  J.,  C.  P.  503  ;  3  C.  P.  D.  228  ;  38  L.  T.  769 ; 
26  W.  R.  431— C.  A. 

2.  Form  of. 

See  R.  S.  C,  1883,  Ord.  XIX.  r.  8,  &c. 

Statement  of  Facts.] — The  same  rules  apply 
to  a  counter-claim  as  to  a  statement  of  claim  ; 
therefore  the  facts  on  which  the  defendant  relies 
must  be  stated  in  the  body  of  his  counter-claim, 


and  cannot  be  inferred  from  the  plaintiffs  state- 
ment, and  if  the  defendant  wants  alternative  or 
general  relief,  the  counter-claim  must  ask  it. 
Ilolloway  V.  York,  25  W.  R.  627. 

A  counter-claim  must  contain  in  itself  a  specific 
statement  of  the  facts  upon  which  reliance  is 
placed  for  the  relief  claimed.  Crowe  v.  Bnrnicot^ 
46  L.  J.,  Ch.  855  ;  6  Ch.  D.  753  ;  37  L.  T.  68  ;  25 
W.  R.  789. 

It  is  not  sufficient  that  the  facts  relied  upon 
appear  in  the  defence,  even  tiiough  that  and  the 
counter-claim  form  one  continuous  document. 
lb, 

A  counter-claim  defective  in  this  respect  was 
dismissed  with  costs,  leave  to  amend  being,  under 
the  circumstances  of  the  case,  refused,    lb. 

When  a  defendant  in  his  defence  claims  a 
right  to  set  off,  he  need  not  separate  the  set-off 
from  the  defence  by  a  marked  line,  nor  need  he 
state  the  facts  relied  upon  as  giving  the  right 
to  set  off  in  paragraphs  differently  numbered. 
It  is  only  necessary  that  such  facts  should  be 
specifically  stated.  Lees  v.  Patterson,  47  L.  J., 
Ch.  616 ;  7  Ch.  D.  866  ;  38  L.  T.  451  ;  26  W.  R. 
399. 

A  counter-claim  may  refer  to  sf^tements  of 
fact  in  the  pleadings  on  which  the  defendant 
relies  without  setting  them  out  in  extenso. 
Birmingham  Estates  Co,  v.  Smith,  49  L.  J., 
Ch.  251 ;  13  Ch.  D.  506  ;  42  L.  T.  HI ;  28  W.  E. 
666. 


3.  Against  Persons  not  previously  Parties 

to  Action. 

See  Judicature  Act,  1873,  s.  24,  sub.-s.  3  ;  Rules  of 
Supreme  Court,  1883,  Ord.  XXI.  r.  11,  et  seq. 

A  counter-claim  cannot  be  set  up  which  does 
not  seek  relief  against  the  plaintiff.  Warner  v. 
Tmning,  24  W.  R.  536.  S.  P.  Furness  v.  Booth, 
46  L.  J.,  Ch.  112;  4  Ch.  D,  586;  25  W.  R. 
267. 

A  defendant  must  not  bring  a  third  party 
before  the  court  as  defendant  to  a  counter-claim 
against  the  plaintiff  unless  the  relief  to  be 
obtained  against  him  relates  specifically  to  or  is 
connected  with  the  subject-matter  of  the  action. 
Padwick  V.  Scott,  45  L,  J.,  Ch.  350  ;  2  Ch.  D.  736  ; 

24  W.  R.  723. 

A  second  mortgagee  brought  an  action  against 
the  first  mortgagee  for  accounts  and  Clic  applica- 
tion of  the  proceeds  of  sale  of  the  security.  The 
first  mortgagee  filed  a  counter-claim  for  specific 
performance  against  the  purchaser  and  the  con- 
currence of  the  second  mortgagee  in  the  sale  on 
the  ground  that  they  had  consented  to  the  sale  : 
— Held,  a  good  counter-claim.  Dear  v,  Sworder, 
46  L.  J.,  Ch.  100 ;  4  Ch.  D.  476  ;  2.'>  W.  R.  124. 

A  person  cannot  be  joined  as  a  defendant  to  a 
counter-claim  against  whom  there  is  only  a  claim 
for  relief  in  one  of  two  inconsistent  alternatives. 
Ecans  v.  Buck,^6  L.  J.,  Ch.  157  ;  4  Ch.  D.  432  ; 

25  W.  R.  392. 

Where  an  action  was  brought  by  trustees  of  a 
settlement  to  inforce  payment  of  a  sum  of  money 
against  the  representative  of  a  covenanting  party, 
and  the  representative,  by  her  defence  and 
counter-claim,  averred  that  according  to  the 
true  construction  of  the  settlement,  the  sum  was 
not  payable,  and  claimed  that  if  the  sum  was 
payable  according  to  the  true  construction,  the 
settlement  might  be  rectified,  making  the  sur- 
viving tenant  for  life  umler  the  settlement  a 
defendant  to  the  counter-claim  for  that  purpose 
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only: — Held,  on  demurrer  by  the  tenant  for 
life,  that  she  was  improperly  made  a  party.    lb, 

A  defendant  may  bring  in  as  deiend^nts  to 
his  counter-claim,  in  addition  to  the  plaintiff, 
all  such  persons  as  he  could  if  he  had  sued  the 
plaintiff  in  a  cross  action  have  joined  with 
the  plaintiff  as  defendants  to  such  action,  that 
is  to  say,  all  persons  against  whom  he  could 
claim  relief  along  with  the  plaintiff,  whether 
jointly,  severally  or  in  the  alternative.  Turner  v. 
Hedvesford  Gat  Co.,  47  L.  J.,  Ex.  296  ;  3  £z.  D. 
145  ;  38  L.  T.  8  ;  26  W.  R.  308— C.  A. 

To  an  action  for  breach  of  contract  the  defen- 
dants alleged  that,  as  the  plaintiff  had  not 
executi^  the  contract  as  specified  by  the  agree- 
ment, they  had  thereby  become  entitled  to  put 
an  end  to  the  contract,  and  they  sought  by  way 
of  counter-claim,  to  recover  damages  from  the 
plaintiff  for  the  expenses  caused  by  his  default. 
They  also  made  R.,  who,  as  surety  for  the  due 
execution  of  the  contract  by  the  plaintiff,  had 
entered  into  a  bond  with  the  defendants,  a 
defendant  to  the  counter-claim,  and  they  sought 
to  recover  the  amount  of  his  bond  as  damages. 
B.  applied  to  have  so  much  of  the  counter-claim 
as  related  to  him  struck  out : — Held,  that  the 
whole  of  the  counter-claim  must  be  allowed,  as 
it  raised  a  question  between  the  defendants  and 
the  plaintiff,  along  with  R.  the  surety,  and  that 
K.  was  properly  served  with  the  counter-claim. 
Ih. 

A  counter-claim  must  claim  relief  against  the 
plaintiff,  and  he  must  be  made  a  party  to  it. 
The  relief  claimed  by  a  counter-claim  must  relate 
to  the  specific  subject-matter  of  the  action. 
HarrU  v.  Gamble,  46  L.  J.,  Ch.  768 ;  6  Ch.  D. 
748.  8.  P.,  Fumess  v.  Boat/i,  46  L.  J.,  Ch.  112  ; 
4  Ch.  D.  586  ;  25  W.  R.  267. 

Relief  will  not  be  given  in  a  counter-claim 
against  a  third  party  which  does  not  reUte  to  the 
subject-matter  of  the  original  action.  Barber 
T.  JBlaiberg,  61  L.  J.,  Ch.  509  ;  19  Ch.  D,  473  j  46 
L.  T.  52  ;  30  W.  R.  362. 

In  an  action  for  money  lent  the  defendant 
set  up  a  counter-claim,  in  which  he  joined  one 
T.  as  defendant  to  the  counter-claim  imder  Ord. 
XXII.  r.  5,  and  alleged  a  contract  between 
himself  and  T.,  and  a  breach  thereof  by  T. ;  that 
the  contract  had  been  transferred  from  T.  to  the 
plaintiffis  ;  and  that  the  plaintiffs  had  broken  it. 
He  theil  bhiimcd  damages  against  the  plaintiffs, 
and,  in  the  alternative,  against  T. : — Held,  that 
T.  was  not  properly  joined  as  co-defendant  to  the 
counter-clnim  under  Ord.  XXII.  r.  5,  but  that 
the  defendant  should  have  applied  to  have  the 
question  determined  as  against  T.,  under  Ord. 
XVI.  r.  17.  Central  African  Trading  Co.  v. 
Grove,  48  L.  J.,  Ex.  510  ;  40  L.  T.  540 ;  27  W.  R, 
933— C.  A. 

Third  Party  cannot  Coimter-olaim  against 
Plaintiff.] — When  in  an  action  a  counter-claim  is 
made  by  a  defendant  against  a  plaintiff  and  a 
third  party,  such  thini  party  has  only  a  right  of 
reply  and  cannot  himself  set  up  a  counter-claim. 
Street  v.  Gorer,  46  L.  J.,  Q.  B.  582 ;  2  Q.  B.  D. 
498  ;  36  L.  T.  766  ;  25  W.  R.  750. 

A  person  not  a  party  to  an  action,  who  is 
brought  in  by  the  original  defendant  as  a  defen- 
dant to  a  counter-claim,  cannot  counter-claim 
against  the  ori^nal  plaintiff  and  defendant. 
Street  v.  Gover  (2  Q.  B.  D.  498)  followed.  Toke 
T.  Andrews  (8  Q.  B.  D.  428)  distinguished.  Alcoy 
and  Gaiidia  By.  v.  Greenhill,  65  L.  J.,  Ch.  99  ; 
[1896]  1  Ch.  19  ;  73  L.  T.  452  ;  44  W.  R.  117— 


C.  A.  8.  P.,  Eden  v.  Weard-ale  Coal  and  Iron  Co.^ 
54  L.  J.,  Ch.  384  ;  28  Ch.  D.  333  ;  51  L.  T.  726  : 
33  W.  R.  241— C.  A 

Appearance  before  Seryice.l — A  defendant  set 
up  a  counter-claim  in  which  he  asked  for  relief 
against  a  third  party,  as  well  as  the  original 
plaintiffs,  but  on  delivery  of  the  statement  of 
defence  and  counter-claim  to  the  plaintiff's 
solicitors,  who  were  also  the  solicitors  of  the 
third  party,  the  defendant's  solicitor  told  them 
that  they  must  not  take  it  as  a  service  upon 
them  as  representing  the  ■  thhxi  party,  •  a»  the 
defendant  was  not  sure  whether  he  would  pro- 
ceed with  his  count«r-dlaim  against  the  third 
party,  though,  owing  to  the  time  for  delivering 
the  statement  of  defence  and  counter-claim  to 
the  plaintiffs  having  nearly  expired,  he  was 
obliged  to  deliver  it  as  it  was.  The  third  party 
entered  an  appearance  to  the  counter-claim,  and 
delivered  a  statement  of  defence.  The  defendant 
having  made  up  his  mind  not  to  proceed  with  his 
counter-claim  against  the  third  party,  moved 
to  discharge  his  appearance  : — Held,  that,  until 
service  of  the  counter-claim,  no  one  can  con- 
sider himself  as  a  defendant  to  it ;  that  the  third 
party  was  therefore  wrong  in  appearing  without 
being  served ;  and  that  on  the  defendant  amend- 
ing his  counter-claim  by  omitting  all  mention  of 
the  third  party,  the  third  party's  appearance 
should  be  discharged.  Fi*aser  r.  Cooper,  52  L.  J., 
Ch.  684  ;  23  Ch.  D.  685  ;  48  L.  T.  754  :  81  W.  R. 
714. 


4.  Claims    and     Questions     between    Oo- 

Defendants. 

Between  Co-Defendants.]— Questions  between 
co-defendants  may  be  raised  by  a  pleading  which 
states  both  a  defence  as  against  the  plaintiff  and 
a  claim  against  a  co-defendant ;  but  such  plead- 
ing is  not  a  counter-claim  under  Ord.  XXII. 
r.  5,  and  should  not  be  so  intitled.  Farnets  v. 
Bitoth,  46  L.  J.,  Ch.  112;  4  Ch.  D.  586  ;  25  W.  R. 
267. 

Delivery  of  such  pleading  to  the  co-defendant 
is  sufficient  notice  under  Ord.  XVI.  r.  17.    lb. 

A  counter-claim  must  seek  some  relief  against 
the  plaintiff,  and  is  not  the  proper  form  for  a 
defendant's  claim  against  a  co-defendant  for 
indemnity.    lb. 

Plaintiff,  jointly  with  defendant  B.,  entered  into 
a  contract  with  defendant  £.  tu  work  a  trading 
adventure  on  lands  belonging  to  £.  Plaintiff  by 
his  claim  alleged  that  £.  had  obtained  the  con- 
tract from  him  and  defendant  B.  by  misrepre- 
sentation, and  asked  for  rescission,  and  in  the 
alternative  for  dissolution.  Defendant  B.  de- 
livered a  pleading,  which  was  at  the  same  time 
his  defence  in  the  action,  a  reply  to  a  counter- 
claim by  £.,  and  a  new  claim  as  in  an  action 
against  £. : — Held,  that  he  was  entitled  to  pro- 
secute in  this  action  his  claim  against  £. ;  and 
that  delivery  to  the  defendant  £.  of  the  said 
pleading  should  be  notice,  under  the  statute, 
of  the  claim  of  defendant  B.  against  him. 
Bagot  V.  EaHon,  11  Ch.  D.  392  ;  27  W.  R.  404. 

Counter-claims  raised  by  a  defendant  against 
a  co-defendant  are  to  be  delivered  to  the  plaintiff 
and  co-defendant,  and  formal  notice  need  not  be 
given  to  the  co-defendant.  Sliepliard  v.  Beane, 
45  L.  J.,  Ch.  429 ;  2  Ch.  D.  223 ;  24  W.  R.  363. 
See  now,  however,  preceding  Cases. 

Cf.  Cases,  TuiBD  Paeties,  supra,  col.  239. 
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e.  Reply  and  subsequent  Pleadings. 
See  R.  S.  C,  1883,  Ord.  XXIII. 

Connter-olaim   and    Set-off  in   Reply.]  —  A 

plaintiff  may,  in  his  reply  to  a  counter-claim  of 
the  defendant,  counter-claim  in  irespect  of  a 
cause  of  action  accrued  after  the  issue  of  the 
writ,  but  arising  at  the  same  time  and  out  of  the 
same  transaction  as  the  counter-claim  of  the 
defendant.  To  key.  Andrews^  51  L.  J.,  Q.  B.  281 ; 
8  Q.  B.  D.  428  ;  30  W.  R.  659. 

ConfeMion  and  Avoidance.] — ^Where  a  plaintiff 
desires  to  state  facts  by  way  of  confession  and 
avoidance  of  the  defence,  he  should  do  so  in  his 
I'eply,  and  not  by  amendment  of  the  statement 
of  claim.  Hall  v.  Ece,  46  L.  J.,  Ch.  145 ;  4 
Ch.  D.  341  :  35  L.  T.  926  ;  26  W.  R.  177— C.  A. 

A  plaintiff  may  by  his  reply  traverse,  confess 
and  avoid,  or  combine  both.    Ih. 

To  an  action  for  specific  performance  of  an 
agreement  to  grant  a  lease,  the  defendants 
pleaded  that  the  plaintiff  had  committed 
breaches  of  the  agreement,  giving  the  defendants 
power  to  determine  the  same,  and  that  they  had 
determined.  The  plaintiff  by  his  reply  denied 
the  alleged  breaches,  and  further  said  that  even 
if  the  lessee  did  break  the  provisions  of  the 
agreement  as  alleged,  yet  the  defendants  were 
not  nor  was  any  of  them  entitled,  by  reason  of 
the  alleged  breaches,  to  determine  the  agreement 
for  certain  reasons  which  the  reply  proceeded 
to  state  at  length.  On  an  application  by  the 
defendants  to  strike  out  the  reply  as  irregular 
and  erroneous  in  form  and  point  of  pleading : — 
Held,  that  there  was  nothing  in  the  rules  of 
court  to  limit  the  plaintiff's  right  to  state  what 
facts  he  pleased  in  his  reply  to  meet  a  defence 
by  confession  and  avoidance,  so  that  they  were 
not  Irrelevant  or  scandalous.    Ih. 

A  reply,  which  begins  by  joining  issue  with 
the  defendant  in  his  defence,  and  then  goes  on 
to  confess  and  avoid,  is  erroneous  in  form.  Earp 
V.  Henderson,  45  L.  J.,  Ch.  738  ;  3  Ch.  D.  254  ; 
34  L.  T.  844. 

When,  after  statement  of  claim  and  defence, 
the  plaintiff  replied,  joining  issue  on  the  defence, 
and  then  pleading  in  confession  and  avoidance, 
and  the  defendant  took  no  further  step  till  long 
after  notice  of  trial  had  been  served ;  leave  was, 
under  the  powers  of  the  court  for  extending 
time,  given  to  the  defendant  to  join  issue  on  the 
second  pleading  in  the  reply.  lb.  But  see  Hall 
V.  Eve,  supra. 

A  declaration  stated,  that  the  defendant  agreed 
to  hire  the  plaintiff  for  a  year,  as  a  teacher  of 
French  and  drawing,  and  not  to  discharge  him 
without  reasonable  notice,  and  then  averred  that 
the  defendant  did  discharge  him  without  reason- 
able notice.  Plea,  that  when  the  plaintiff  was 
retained  by  the  defendant,  the  plaintiff  promised 
to  serve  the  defendant  as  teacher,  and  not  to 
absent  himself  without  just  cause ;  that  the 
plaintiff  wrongfully  absented  himself,  whereby 
the  defendant  was  much  hindered  and  delayed 
in  divers  matters  of  business,  and  compelled  to 
endeavour  to  get  the  assistance  of  some  other 
person : — Held,  first,  that  this  plea  sufl5ciently 
confessed  and  avoided  the  contract  stated  in  the 
dcchiration  ;  secondly,  that  the  plea  was  bad  in 
arrest  of  judgment,  as  it  did  not  shew  either  that 
the  contract  was  put  an  end  to  or  that  the  defen- 
dant  had  a  right   to  dissolve  it.     Filiieul  v. 


Armstrong,  W.  W.  k  D.  616 ;  7  A.  &  E.  567 ; 
2  N.  &P.  406  ;  7  L.  J.,  Q.  B.  7 ;  1  Jur.  921. 

Introdncing  fresh  Katter  into.] — ^A  railway 
company  was  defendant  to  an  action  which 
raised  the  question  whether  or  not  a  piece  of 
land  was  included  in  an  agreement,  the  plaintifb 
asserting  that  it  was  not  included,  and  that  the 
Agreement  conferred  no  title  on  the  defendant 
to  take  it,  and  that  the  defendant  had  given  na 
statutory  notice  of  an  intention  to  take  it.  The 
defendant  pleaded  that  the  piece  of  land  was 
comprised  in  and  shewn  on  tne  plans  deposited 
with  the  railway  biU,  of  which  the  plaintiffs  had 
full  knowledge ;  that  the  company  -was  em- 
powered to  take  oompulsorily  the  piece  of  land 
and  to  enter  upon  it  for  the  purposes  of  the 
agreement,  and  denied  that  the  agreement  con- 
ferred no  title  on  the  company  to  take  it.  The 
plaintiffs  by  their  reply  joined  issue  generally  on 
the  statement  of  defence,  and  then  pleaded 
fresh  matter  : — Held,  that  the  plaintiffs  had  no 
right  to  introduce  fresh  matter  into  their  reply, 
and  that  the  same  was  irrelevant  to  the  issue,  ancl 
must  be  struck  out.  London  and  St.  Katliarine 
Docke  Co.  V.  Metropolitan  Ry.,  35  L.  T.  733.  But 
see  preceding  Cases. 

In  an  action  for  rent  in  respect  of  a  tenancy 
described  in  the  statement  of  claim  as  still 
subsisting,  the  defendant  made  a  counter-claim 
for  money  had  and  received,  to  which  the 
plaintiff  replied  that  by  reason  of  the  defendant 
overholding  part  of  the  premises  after  the  expira- 
tion of  his  tenancy  therein,  the  plaintiff,  whose 
interest  as  a  middleman  had  also  determined,  was 
compelled  to  pay  to  the  head  landlord  damages 
and  costs,  which  he  sought  to  set  off  against 
the  counter-claim : — Held,  that  the  reply  was 
a  'departure  from,  and  inconsistent  with,  the 
statement  of  claim,  and  should  be  set  aside  as 
irregular ;  and  that  th^eply  introduced  a  new 
ground  of  claim,  which  the  plaintiff  could  only 
be  allowed  to  raise  by  amendment  of  the  state- 
ment of  claim.  Duckworth  v.  McClelland,  2  Ir. 
L.  R.  527. 

If  a  plaintiff  in  his  declaration  avers  the  per- 
formance of  a  condition  precedent,  and  the 
defendant  denies  this,  and  the  plaintiff  replies 
matter  of  excuse  for  not  performing  the  con- 
ditions, this  is  a  departure.  Perry  v.  Smithy 
Car.  &  M.  654. 

To  an  action  on  a  charterparty,  the  defen- 
dant pleaded  that  at  the  time  it  was  made  the 
plaintiff  represented  to  him  that  the  ship  was 
then  at  W.,  and  that  he  entered  into  the  charter- 
party,  confiding  in  that  representation,  and  that 
the  ship  was  not  at  that  time  at  W.  Replication, 
that  the  plaintiff,  when  he  made  the  representa- 
tion, believed  it  to  be  true,  and  that  the  ship  at 
the  time  was  in  fact  on  her  homeward  voyage 
from  W.  Rejoinder,  that  the  representation  was 
contained  in  the  charterparty,  and  was  part  of 
the  contract : — Held,  a  departure  from  the  plea. 
Ellivtt  V.  Von  Olehn,  18  L.  J.,  Q.  B.  221. 

A  declaration  alleged  that  a  railway  company 
wrongfully  raised,  made  and  formed,  and  caused 
to  be  raised,  made  and  formed,  an  embankment 
of  earth  near  a  house,  and  wrongfully  continued 
the  same,  by  reason  whereof  quantities  of  water 
ran  and  flowed  to  and  into  the  house,  whereby 
the  same  became  greatly  injured,  wetted  and 
damaged.  Plea,  that  the  embankment  was 
raised,  made  and  formed  and  continued  by  the 
company,  under  and  by  virtue  of  acts  of  pai*lia- 
ment.      Replication,    that    the    running    and 
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flowing  of  the  water  to  and  into  the  house 
■were  occasioned  by  the  wrongful  construction, 
negligent  and  improper  raising,  making  and 
fonning  of  the  embankment,  and  the  want  of 
proper  and  sufficient  drains  to  the  same  : — Held, 
that  the  replication  was  no  departure.  Brine  v. 
e.  W.  By.,  2  B.  &  S.  402  ;  31  L.  J.,  Q.  B.  101 ; 

8  Jut.  (n.s.)  410;  6  L.  T.  50  ;  10  W.  R.  341. 

A  replication,  on  equitable  grounds,  to  a  plea 
of  infancy,  that  the  defendant  fraudulently  con- 
tracted the  debt  by  means  of  a  false  and  fraudu- 
lent representation  that  he  was  of  age,  is  bad, 
on  the  ground  of  departure,  and  disclosing  no 
answer  in  equity.  JUe  Boo  t.  Fogter,  12  C.  B. 
<X.S.)  272.  S.  P.,  BaHlHt  v.  WelU,  1  B.  &  S. 
836 ;  31  L.  J.,  Q.  B.  57  ;  8  Jur.  (N.8.)  762 ;  5 
L.  T.  607 ;  10  W.  R.  229. 

For  other  instances  of  departure,  see  Meyer  v. 
Baumth,  3  N.  &  P.  462  ;  8  A.  &  E.  467  ;  7  L.  J., 
Q,  B.  211.  Wilden  t.  Steveng,  15  M.  &  W.  208  ; 
15  L.  J.,  Ex.  108. 

• 

Claim  against  Separate  Estate  to  Defence  of 
GoTertnre.J — In  an  action  against  a  married 
woman  she  pleaded  coverture.  The  reply  set 
out  that,  untU  after  action  brought,  the  plaintiff 
was  not  aware  of  the  coverture ;  that  the  defen- 
dant obtained  credit  by  I'epresenting  herself  to 
be  entitled  to  an  annuity  ;  and  that  the  plaintiff 
had  since  discovered  that  under  a  separation 
deed  she  was  entitled  to  an  annuity : — Held,  that 
the  reply  did  not  raise  a  new  ground  of  claim  or 
contain  an  allegation  of  fact  inconsistent  with 
the  previous  pleading  within  Ord.  XIX.  r.  19. 
CoUeU  V.  Bickiruon,  26  W.  R.  403. 

Beply  of  Married  Woman  to  Plea  of  Coverture 
that  Aotion  in  respeet  of  Separate  Estate.] — In 
an  action  for  breach  of  contract  by  a  married 
woman  against  her  bankers,  the  first  count  was 
for  not  presenting  for  payment  a  bill  of  exchange 
deposited  with  them  for  that  purpose ;  the  second 
count  was  for  not  giving  her  notice  of  the 
dishonour  of  a  bill  of  exchange  entrusted  to 
them  for  collection,  and  the  ^ird  count  was  for 
dishonouring  a  cheque  drawn  by  her  upon  them, 
Uiey  having  at  the  time  funds  to  meet  it.  Plea, 
that  the  plaintiff  was  a  married  woman.  Replica- 
tion, that  the  causes  of  action  arose  exclusively 
from  earnings,  money,  chattels  and  property 
within  the  meaning  of  the  Married  Women^s 
Property  Act,  1870,  and  that  the  bankers  knew 
when  they  accepted  her  banking  account  that 
she  was  a  married  woman  carrying  on  her 
business  separately  from  her  husband: — ^Held, 
that  the  replication  was  good  as  shewing  that 
she  was  seeking  a  remedy  for  the  protection  of 
her  earnings  and  property  within  the  meanuig  of 
the  Marri^  Women's  Property  Act,  1870,  s.  11. 
Sunmers  v.  (My  Bank,  43  L.  J.,  G.  P.  261 ;  L.  R. 

9  0.  P.  580 ;  31  L.  T.  268. 

Explaining  Mistake  in  Boenment  le  np  in 
Claim.] — ^Whenever  the  pleadings  show  'tbat  a 
contract  was  erroneously  reduced  into  writing 
by  the  mutual  mistake  of  both  parties,  the  court 
will  at  once  treat  the  writing  as  reformed, 
although  the  plaintiff  has  never  asked  that  it 
should  be  so  reformed.  Thus,  where  the  state- 
ment of  claim  set  up  a  charter-party  made 
between  the  plaintiff  and  the  defendant,  and 
the  replication  stated  that  the  charter-party  on 
the  face  of  it  appeared  to  be  made  between  the 
defendant  and  a  stranger,  but  that  the  stranger's 
name  was  inserted  by  mistake  of  both  parties. 


who  treated  it  as  representing  the  plaintiff's 
name  : — Held,  that  this  was  no  variance ;  and 
that  there  was  no  need  for  the  plaintiff  to  ask 
to  have  the  instrument  actually  altered  to  cor- 
respond with  his  statement  of  claim.  Brealatter 
V.  Barwich,  36  L.  T,  52 ;  24  W.  B.  901. 

Action  of  Trespasa — Justification— Excess — 
New  Assignment.! — In  an  action  for  trespass  t<> 
the  plaintiff's  dwelling-house,  and  conversion  of 
his  goods,  the  statement  of  claim  containing 
allegations  that  the  defendant  put  bailiffs  in  ti  < 
house,  stayed  therein  a  long  time,  and  on  twd 
different  days  brought  in  a  concourse  of  people  ; 
the  defendant  justified  the  acts  compLiined  of 
as  done  in  execution  of  a  fieri  facias,  and  the 
plaintiff  replied  that  in  continuing  in  the  house 
for  a  long  time,  posting  auction  bills,  and  intro- 
ducing a  concourse  of  people  as  in  the  statement 
of  claim  mentioned,  the  defendant  stayed  more 
than  a  reasonable  time,  and  brought  in  more 
people,  and  made  a  gi-eater  noise  and  disturbance 
upon  the  plaintiff*s  premises  than  was  reasonable 
in  order  to  levy  under  the  fi.  fa. : — Held,  that 
the  reply  was  either  a  new  assignment,  and 
therefore  inadmissible  under  Ord.  XVIII.  r.  7, 
or  was  embarrassing ;  and  that  in  either  view  it 
should  be  set  aside,  with  leave  to  amend  the 
statement  of  claim.  Byrne  v.  Buckett,  10  L.  R., 
Ir.  24. 

Facts  by  Beferenoe  to  Independent  Docu- 
ment.]— ^A  reply  must  not  refer  to  an  independent 
document,  such  as  plaintiff's  answer  to  interro- 
gatories, as  containing  facts  on  which  the  pleader 
relies,  without  setting  out  such  document  itself 
as  part  of  the  reply.  Willianuon  v.  L,  ^  N,  W. 
By.,  48  L.  J.,  Ch.  569;  12  Ch.  D.  787;  27 
W.  R.  724. 

Eeply  to  Counter-claim.] — ^When  a  defendant 
in  his  defence  and  counter-claim  does  not  comply 
with  Ord.  XIX.  r.  10,  it  is  sufficient  for  the 
plaintiff,  who  wishes  to  put  in  issue  the  facts 
alleged  by  the  defendant,  to  join  issue  under 
r.  21  of  Old.  XIX.,  as  in  such  case  r.  20  of  the 
same  order  will  not  apply  to  the  reply  of  the 
plaintiff.    Hill  v.  Maylt^euo,  24  W.  R.  485. 

A  reply  joining  issue  generally  will  not,  upon 
the  application  of  the  defendant,  be  ordered  to 
be  struck  out  or  amended  either  under  Ord. 
XXVII.  r.  1,  or  Ord.  LIX.,  because  it  does  not 
deal  specifically  with  the  allegations  of  a  counter- 
claim. Bolfe  V.  Maelaren,  3  Ch.  D.  106 ;  24 
W.  R.  816. 

The  defendants  having  repeated,  by  way  of 
counter-claim,  paragraphs  1  to  13  of  their  de- 
fence, the  plaintiffs  oy  their  reply  (paragraph  1) 
joined  issue  upon  the  defence,  and  (paragraph  2) 
pleaded  as  follows :—"  With  respect  to  the 
statements  contained  in  the  defendants'  counter- 
claim, the  plaintiffs  join  issue  upon  paragraphs 
1  to  18  indusive  of  the  defence  therein  repeated 
and  relied  on,  as  if  the  same  were  repeated 
verbatim."  Upon  a  motion  by  the  defendants 
to  strike  out  paragraph  2  of  the  reply  : — Held, 
that  the  plaintiffs  were  not  at  liberty  merely  to 
join  issue  upon  the  counter-claim,  but  must  deaJ 
specifically  with  the  statements  contained  in  it. 
Bolfe  V.  Maelaren  (3  Ch.  D.  106)  not  followed 
upon  that  point.  Benbow  v.  Low,  49  L.  J.,  Ch. 
259  ;  18  Ch.  B.  553  ;  42  L.  T.  14  ;  28  W.  R.  384. 
See  Rules  •  Supreme  Court,  1883,  Old.  XXIII. 
r.  4. 
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Oeneral  Denial.] — The  defendant  to  an 

action  delivered  a  statement  of  defence  and 
connter-claim.  The  defence  contained  various 
admissions  and  allegations  of  fact,  and  then,  by 
way  of  counter-claim,  the  defendant  repeated 
"the  several  matters  hereinbefore  stated  and 
admitted,"  and  claimed  certain  relief.  The 
plaintiff,  by  his  reply,  after  making  certain 
admissions  and  joining  issue  on  the  rest  of  the 
statement  of  defence, "  in  reply  to  the  statements 
alleged  by  way  of  counter-claim  "  repeated  "  the 
several  matters  stated  In  the  statement  of  claim 
and  the  admissions  hereinbefore  made,"  and  said 
that  "  save  as  stated  in  the  statement  of  claim 
or  hereinbefore  admitted,  each  of  such  allega- 
tions is  untrue  "  : — Held,  that  this  amounted  to 
an  admission  of  all  the  statements  alleged  by 
way  of  counter-claim.  But  leave  to  amend  was 
given.  Oreen  v.  Sevin,  13  Ch.  D.  589  ;  41  L.  T. 
724.     See  also  Dunne  v.  Clancy,  6  L.  R.,  Ir.  395. 

Leave  to  plead  Special  Sejoinder.] — ^Applica- 
tion for  leave  to  rejoin  specially,  when  the  court 
in  the  exercise  of  its  discretion  considered  a 
rejoinder  unneces8ary,ref used.  Norris  v.  JBeazley, 
35  L.  T.  845. 

An  application  for  leave  to  plead  a  special 
rejoinder  under  Ord.  XXIII.  r.  2,  should  be  made 
on  notice.    Monck  v.  Smythe,  [1895]  1  Ir.  R.  200. 

/.  Plbadino  Matters  arising  after 
Action  brought. 

See  R.  S.  C,  1883,  Ord.  XXIV. 

Bankruptcy.] — On  the  1st  of  February,  1877, 
the  plaintiff  brought  an  action  for  the  recovery 
of  property  against  a  debtor  and  the  trustee  of 
his  estate  under  a  composition.  On  the  2nd  of 
July,  1877,  the  defendant  delivered  a  defence 
stating  an  adjudication  in  bankruptcy  made 
against  him  on  the  1st  of  June,  1877,  on  an  act 
of  bankruptcy  committed  on  the  11th  of  Novem- 
ber, 1876,  and  that  the  property  was  then  in  the 
order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  plaintiff.  Thereupon  the  plaintiff 
delivered  a  confession  of  the  defence  ana  signed 
judgment  for  his  costs  under  Ord.  XX.  r.  3.  On 
a  summons  by  the  trustee  to  set  aside  the  judg- 
ment : — Held,  that  the  adjudication  in  bank- 
ruptcy was  a  ground  of  defence  which  had  arisen 
since  action  brought,  notwithstanding  that  it 
related  back  to  an  act  of  bankruptcy  committed 
before  action  brought,  and  the  summons  was 
dismissed  with  costs.  Champion  v.  Formby^ 
47  L.  J.,  Ch.  395 ;  7  Ch.  D.  373 ;  26  W.  R. 
391. 

A  defendant  was  adjudged  bankrupt  on  the 
3rd  of  September ;  an  action  was  commenced 
against  him  on  the  11th  of  November;  and  on 
the  27th  of  November  he  obtained  his  order  of 
discharge,  and  then  pleaded,  under  the  Bank- 
ruptcy Act,  1861  (24  &  25  Vict.  c.  134),  s.  161, 
in  the  general  form,  that  he  became  bankrupt 
before  action  brought,  and  that  the  cause  of 
action  accrued  before  the  bankruptcy.  Issue 
having  been  joined : — Held,  that  the  plea  was 
not  proved  ;  for  that  it  was  the  order  of  dis- 
charge, and  not  the  adjudication,  which  was  the 
bar ;  and  that,  therefore,  the  defence  arose  after 
action  brought,  and  ought  to  have  been  pleaded 
according  to  the  fact,  as  required  by  the  Common 
Law  Procedure  Act,  1852,  s.  68.  Jonet  v.  Hill, 
39  L.  J.,  Q.  B.  74  ;  L.  B.  6  Q.  B.  30  ;  21  L.  T. 
784  ;  18  W.  R.  463. 


Counter-claim.] — ^A  counter-daim  founded  on 
facts  which  have  arisen  since  the  action  was 
brought  must  be  pleaded  as  so  arising,  so  that 
the  plaintiff  may  be  able  to  confess  the  plea ; 
and  if  it  is  not  so  pleaded  the  plaintiff  should 
take  out  a  summons  to  strike  it  out,  unless  it  ia 
amended.  Ellit  v.  Munton,  85  L.  T.  585 — C.  A. 
S.  P.,  Bourke  v.  Nichol,  12  L.  R.,  Ir.  415. 

When  a  defendant  delivers  a  counter-claim 
any  damages  thereby  claimed  must  be  limited  to 
the  date  when  the  writ  of  summons  was  issued. 
Original  Hartlepool  Collieries  Co.  v.  GHhh^  46 
L.  J.,  Ch.  311  ;  5  Ch.  D.  718  ;  86  L.  T.  433. 

Relief  can  be  given  on  a  counter-claim  in 
respect  of  a  cause  of  action  accrued  to  the 
defendant  subsequently  to  the  issue  of  the  writ 
in  the  original  action.  Original  Hartlepool 
Collieries  Co.  v.  Gibb  (supra)  not  followed. 
Beddall  v.  Maitland,  50  L.  J.,  Ch.  401 ;  17  Ch.  D. 
174  ;  44  L.  T.  248  ;  29  W.  R.  484. 

A  plaintiff  may,  in  his  reply  to  a  counter-claim 
of  the  defendant,  counter-claim  in  respect  of  a 
cause  of  action  accrued  after  the  issue  of  the 
writ,  but  arising  at  the  same  time  and  out  of  the 
same  transaction  as  the  counter-claim  of  the 
defendant.  Take  v.  Andrews,  51  L.  J.,  Q.  B.  281  ; 
8  Q.  B.  D.  428  ;  80  W.  R.  659. 

Deed  Bagistered.] — By  6  Anne,  c.  2,  s.  4  (Ir.), 
a  registered  deed  is  to  be  taken  as  good  and 
effectual  according  to  the  time  of  the  registration 
of  the  memorial  thereof.  By  s.  5,  all  deeds  paid 
on  date,  but  unregistered,  are  to  be  alnolutely 
void  as  against  the  registered  deed  : — Held,  that 
under  a  plea  which  was  in  form  in  bar  of  the 
action,  and  which  alleged  the  time  of  registration 
under  a  videlicet,  proof  of  the  registration  of  a 
deed  which  really  defeated  the  action  might  be 
given,  though  the  deed  was  not  in  fact  registered 
till  after  the  commencement  of  the  action,  but 
before  plea  pleaded.  Carlisle  v.  Whaley,  L.  R.  2 
H.  L.  891;  16W.  R.  229. 

Defence  of  Statntc.] — ^A  plea  in  bar,  justifying 
under  a  statute  w^ich  affords  a  defence  arising 
subsequently  to  the  commencement  of  the  action, 
is  good  after  verdict.  Cobbett  v.  Orey,  4  Ex.  729  ; 
19  L.  J.,  Ex.  137. 

Decree  or  Judgment.] — ^Liberty  given  to  file  a 
supplemental  answer  patting  in  issue  a  decree 
pronounced  subsequently  to  the  filing  of  the 
original  answer.  BUtke  v.  0' Kelly,  Ir.  R.  8  Eq.  67. 

An  executor  may  plead  puis  darrein  continu- 
ance unreversed  judgments  on  simple  contract 
of  the  testator,  recovered  against  the  executor  in 
suits  commenced  since  he  pleaded  the  general 
issue  in  bar  in  the  principal  case ;  and  though 
he  might  have  demurred  to  such  actions,  he  is 
not  bound  so  to  do.  Prince  v.  Nicholson,  5 
Taunt.  665  ;  1  Marsh.  280  ;  15  R.  R.  612. 

Material  Facti.] — ^When  facts  material  for  the 
defendants  to  put  in  issue  have  occurred  since 
the  filing  of  their  answer,  the  court  will  give 
leave  to  file  a  supplemental  answer.  Southall  v. 
British  Mvtual  lAfe  Assurance  Society,  38  L.  J.^ 
Ch.  711. 

A  defendant  may  state  in  his  answer,  anci 
take  issue  upon,  matters  which  happened  after 
the  bill  was  filed  ;  but  the  court  will  not  deal 
with  the  subject  of  the  suit  by  interlocutory 
order  founded  upon  matters  which  oocor  after 
the  answer  has  been  filed,  and  are  not  brought 
forward  by  amendment,  by  sapplemental  biU,  07 
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bj  supplemental  answer.  Stamps  y.  JBirming- 
ham,  Wolverhampton  ^  Stour  Valley  Ry.y  7 
Hare,  258  ;  12  Jur.  720.  Affirmed,  2  Ph.  673 ;  6 
BaUw.  Cas.  123  ;  17  L.  J.,  Ch.  431. 

Time  for  Pleading.]— A  defendant  may  plead 
pus  darrein  continuance  where  an  issue  remains 
to  be  tried,  notwithstanding  there  are  other 
issues  upon  which  the  plaintiff  has  already 
obtained  judgment  \Vagner  v.  Imhrle^  2 
L.  H.  &  P.  333  ;  6  Ex.  3S0  ;  20  L.  J.,  Ex.  235  ; 
15  Jur.  405. 

AnendnMnt  of  Plea.]— A  pica  of  the  bank- 
ruptcy of  the  plalntin,  pleaded  puis  darrein 
continuance,  is  amendable.  Holroyd  y.  Reed^ 
D.  ft  M.  483  ;  6  Q.  B.  594  ;  13  L.  J.,  Q.  B.  130  ; 
8  Jur.  81. 

EfBMt  of  Conibtfion  of  Defence.] — ^When  a 
plea  is  pleaded  with  an  allegation  that  the 
matter  of  defence  arose  after  the  last  pleading, 
and  the  plaintiff  has  confessed  such  plea,  and 
has  signed  judgment  for  the  costs  of  the  cause 
up  to  the  time  of  pleading  such  pica,  such  con- 
fession is  not  equivalent  to  the  entry  of  a  nolle 
prosequi,  but  puts  an  end  to  the  litigation  alto- 
gether as  it  stands  at  the  time  of  the  confession, 
so  that  the  plaintiff  is  estopped  from  afterwards 
asserting  in  a  fresh  action  any  claim  which  he 
might  have  set  up  in  the  action,  the  plea  in 
which  he  has  confessed.  Newington  v.  Levy^ 
39  L.  J.,  C.  P.  334  ;  L.  R.  6  C.  P.  607  ;  23  L.  T. 
70  ;  .18  W.  R.  1198.  Affirmed,  40  L.  J.,  C.  P. 
29 ;  L.  R.  6  C.  P.  180 ;  23  L.  T.  595 ;  19  W.  R. 
473— Ex.  Ch. 

One  Defendant.] — ^If  one  of  two  defen- 
dants pleads  bankruptcy  puis  darrein  continuance, 
the  plaintiff  cannot  at  nisi  prius  confess  this 
plea  to  be  true,  and  go  on  as  to  the  other  defen- 
dant.   Paseall  v.  Horaley,  3  Car.  ft  P.  372. 

Oosti  on  Confessing  Defence.] — In  an  action 
for  rent  and  for  damages  for  breach  of  covenant 
in  not  building  a  wall,  and  also  claiming  an 
injunction,  the  defendant  paid  money  into  court 
to  satisfy  the  claim  for  rent,  and  pleaded  per- 
formance of  the  covenant  by  building  the  wall 
after  action,  and  paid  money  into  court  in 
respect  of  the  breach  before  action.  The  plain- 
tiff took  the  money  out  of  court,  confessed  the 
defence  as  to  the  wall,  and  claimed  costs  under 
Ord.  XX.  r.  3  :— Held,  that  he  was  not  entitled 
to  such  cost,  fof  the  statement  did  not  amount 
to  a  defence  within  the  meaning  of  that  rule ; 
but  that  he  was  entitled  to  the  costs  of  the 
action  under  Ord.  LV.,  or  under  the  County 
Courts  Act,  15  ft  16  Vict,  c,  54,  s.  4.  Callendar 
v.  Hawkins,  2  C.  P.  D.  592  ;  26  W.  R.  212. 

A  defendant  pleaded  pleas  in  bar  of  the  action, 
and  afterwards  by  leave  of  a  judge,  under  the 
Common  Law  Procedure  Act,  1852,  s.  142, 
pleaded  in  addition  the  bankruptcy  of  the  plain- 
tiff since  action,  and  the  plaintiff  confessed  the 
plea  :— Held,  that  under  rr.  22  and  23  of  T.  T., 
1 853,  the  plaintiff  was  entitled  to  judgment  for 
his  costs  up  to  the  time  of  such  pleading.  Jfhster 
V.  Oamgee,  45  L.  J.,  Q.  B.  576  ;  1  Q.  B.  D.  666  ; 
84  L.  T.  248  ;  24  W.  R.  319. 

Semble,  that  the  effect  of  Ord.  XX.  rr.  1 — 3,  is 
the  same.    It. 

An  action  was  brought  by  a  member  of  a  club 
*'  on  behalf  of  himself  and  aJl  other  members  "  of 
•ach  club,  **  except  the  defendant,"  against  the 


committee  of  the  club,  charging  them  with 
breaches  of  trust  in  making  profits  out  of  con- 
tracts entered  into  by  them  on  behalE  of  the 
club.  The  defence,  in  addition  to  other  matters, 
stated  that  since  action  brought  a  meeting  of 
the  club  had  been  held  at  which  the  contracts^ 
had  been  ratified  by  every  member  except  the 
plaintiff,  and  that  resolutions  expressing  confi- 
dence in  the  committee  had  been  passed.  The 
plaintiff  delivered  a  confession  of  defence,  and 
signed  judgment  for  his  costs  of  the  action.  The- 
defendants  moved  to  set  aside  the  judgment  and 
dismiss  the  action  : — Held,  that  the  plaintiff 
could  not  avail  himself  of  Ord.  XXIV.  r.  3,  as. 
the  above  grounds  of  defence  did  not  amount  to 
a  waiver  of  the  other  pleas.  Foster  v.  Oamgee- 
(1  Q.  B.  D.  666)  distinguished.  Harrison  v. 
Abergavenny  (^Marquis\  57  L.  T.  360. 

A  plaintiff  became  insolvent  after  issue  joined,, 
and  the  defendant,  by  leave  of  a  judge,  under 
15  ft  16  Vict.  c.  76,  s.  142  (the  plaintiffs  assignees 
not  giving  security  for  costs),  pleaded  a  plea  of 
the  plaintiff's  insolvency,  withdrawing  his  former 
pleas.  The  plaintiff  confessing  the  plea  and 
giving  notice  to  tax  his  costs,  the  court  held  that 
the  plaintiff  was  entitled  to  costs  under  the  above- 
rule  if  the  plea  of  insolvency  stood,  but  allowed 
the  defendant  to  withdraw  that  plea,  and  to  sub- 
stitute his  former  pleas,  and  go  on  with  the* 
action.    Plwnmer  v.  Hedge,  24  L.  J.,  Q.  B.  24. 

When  a  plea  that  the  plaintiff  since  the  last 
pleading  had  been  convicted  of  felony  is  pleaded 
puis  darrein  continuance,  he  may  confess  the 
plea  and  sign  judgment  for  his  costs.  JBamett  t» 
X.  ^  N.  TK  Ry.,  5  H.  ft  N.  604 ;  29  L.  J.,  Ex. 
334  ;  6  Jur.  (N.8.)  559  ;  8  W.  R.  500. 

So  when  a  defendant  pleads  a  matter  of  defence- 
which,  in  fact,  arose  after  the  last  pleading,  the- 
plaintiff  may  confess  the  plea,  and  sign  judg- 
ment for  his  costs,  although  it  contains  na 
allegation  that  the  matter  of  defence  arose  after 
the  last  pleading.  Houxvrth  v.  Broum,  1  H.  ft  C» 
694  ;  32  L.  J.,  Ex.  99  ;  7  L.  T.  638  ;  11  W.  R. 
270. 

A  defendant,  after  pleading  his  bankruptcy 
and  certificate  puis  darrein  continuance,  cannot 
force  the  plaintiff  to  reply,  and  the  latter  may 
discontinue  the  action  without  payment  of  costs. 
Wollen  V.  Smith,  1  P.  ft  D.  374  ;  9  A.  ft  E.  505  ;. 
2  W.  W.  ft  H.  79  ;  8  L.  J.,  Q.  B.  122. 


Setting  aside  Order.] — Defendants  deli- 


vered a  further  defence  of  matter  arising  since  the 
delivery  of  the  defence.  The  plaintiffs  delivered 
a  confession  of  the  amended  defence,  and  signed' 
judgment  for  costs  against  the  defendants.  The 
judgment  for  costs  was  set  aside  on  terms  of  the* 
defendants  withdrawing  their  amended  defence. 
Bridgetown  WatertoorUs  Co.  v.  Barbados  Water 
Supply  Co.,  57  L.  J.,  Ch.  1051  ;  38  Ch.  D.  378  ; 
59  L.  T.  314  ;  36  W.  R.  852. 


Appeal  from  Order.]— By  Ord.  XX.  r.  3* 


rOrd.  XXIV.  (1883)  r.  3],  the  plaintiff  may,  after 
delivering  a  confession  oi  defence, "  sign  judgment 
for  his  costs  up  to  the  time  of  the  pleading  of  such 
defence,  unless  the  court  or  a  judge  shall,  either 
before  or  after  the  delivery  of  such  confession, 
otherwise  order  "  : — ^Held,  that  there  is  no  appeal, 
without  leave,  to  a  divisional  court  from  the  leiusal 
of  a  judge  at  chambers  to  deprive  the  plaintiff  of 
his  costs  under  tl|e  above  rule.  It  is  an  appeal  as 
to  costs  only,  left  to  the  discretion  of  the  judge 
within  the  meaning  of  s.  49  of  the  Judicature- 
Act,  1873.    Perkins  v.  Bererford^  47  L.  T.  616i 
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g,  TlUB  FOB  DSLIYEKY— PBOCEEDIKOS  ON 

Default. 

Defence— Speoially-indoned  Writ.] — The  ser- 
vice of  a  writ  specially  indorsed  under  Oid.  Ill, 
r.  6,  is  delivery  of  a  statement  of  claim  to  the 
defendant  within  the  meaning  of  OnL  XXI.  r.  6  ; 
so  that  the  defendant  has  ten  days  from  the  time 
limited  for  appearance  within  which  to  deliver 
his  defence.  Aniahy  v.  Preetorvut^  67  L.  J.,  Q.  B. 
287  ;  20  Q.  B.  D.  764 ;  58  L.  T.  671 ;  36  W.  R. 
487— C.  A. 

The  time  for  appearing  to  a  specially-indorsed 
writ  expired  on  March  23,  on  which,  being  Good 
Friflay,  the  offices  of  the  court  were  closed,  and 
they  did  not  re-open  until  the  28th,  on  which 
day  an  appearance  was  entered : — Held,  that 
the  time  for  delivering  a  defence  did  not  begin 
to  run  until  the  28th.  WKibUn  v.  MClellani, 
[1894]  2  It.  K.  654. 

Ord.  XIV.] — A  defendant  having  entered 


I 


an  appearance  requiring  a  statement  of  claim,  the 
plaintiff  moved,  in  vacation,  for  final  judgment 
under  OM.  XIII.,  and  the  judge  made  "  no  rule  " 
on  the  motion,  no  special  time  being  limited  for 
the  delivery  of  the  defence  : — Held,  that,  after 
the  lapse  of  eight  days  from  the  termination  of 
the  vacation,  the  plaintiff  might  sign  judgment 
by  default  without  delivering  a  statement  of 
claim,  or  notice  in  lieu  thereof.  Roe  v.  Lang- 
ford,  10  L.  R.,  It.  108. 

Eeply — Ck>nnter-claiiii.] — Where  a  counter- 
claim is  pleaded  with  a  defence,  the  plaintiff  has 
twenty-one  days  within  which  to  deliver  his 
reply  to  the  defence  and  counter-claim.  B.umley 
V.  Winn,  58  L.  J.,  Q.  B.  128  ;  22  Q.  B.  D.  265  ; 
60  L.  T.  32  ;  37  W.  R.  285.  S.  P.,  Page  y.^OU- 
more,  30  L.  R.,  Ir.  47. 

Several  Defendants  —  Time  for  Pleading 
Enlarged  as  to  Some  by  Content.]—- Where  one 
of  several  defendants  in  an  action  nas  delivered 
his  defence,  and  the  time  for  the  plaintiff  to 
deliver  his  reply  to  such  defence  has  expired,  bat 
the  plaintiff  has,  without  the  knowledge  of  that 
defendant,  agreed  in  writing  with  the  other 
defendants  to  extend  the  time  for  delivering 
their  defences,  that  defendant  cannot  move  to 
dismiss  the  action  as  against  him  for  want  of 
prosecution,  the  pleadings  not  yet  being  closed 
within  the  meaning  of  Oi-d.  XXIX.  r.  12,  and 
Ord.  XXXVI.  rr.  4,  4a,  of  the  Rules  of  Court, 
1875.  A  defendant's  proper  course  under  such 
circumstances  is  to  write  to  the  plaintiff*8 
solicitor,  and  inquire  how  the  action  stands  as 
regards  the  other  defendants.  Ambroite  v. 
Evelyn,  48  L.  J.,  Ch.  686 ;  10  Ch.  D.  759  ;  27 
W.  R.  639. 

** Defence" — What  ii.] — In  an  action  for 
recovery  of  land,  a  document,  dated  and  signed 
by  the  defendant,  setting  out  the  terms  under 
which  he  alleged  that  he  held  the  premises,  and 
delivered  by  him  at  the  office  of  the  plaintiff's 
solicitor,  is  not  a  "  defence."  Marshall  v.  Jofies, 
52  J.  P.  423. 

Non-delivery  of  Defence— Practice  on.]— When 
a  defendant  has  made  default  in  delivering  a 
defence,  the  action  may  be  set  down  on  motion 
for  judgment  without  previous  notice  of  motion. 
GUloU  V.  Xer,  24  W.  R.  428. 

If  a  defendant  makes  default  in  delivering  a 


defence,  and  the  plaintiff  has  set  down  the  action 
on  motion  for  judgment,  the  motion  for  judgment 
may,  by  consent  of  all  parties,  be  taken  as  an, 
ordinary  motion,  and  the  order  taken  at  once. 
Boiven  v.  Bowen,  24  W.  R.  246. 

When  a  defendant  was  in  default  the  court 
ordered  two  clear  days'  notice  of  the  intention  to 
set  down  the  action  on  motion  for  judgment  to 
be  given  him.  BoupeU  v.  Parsons,  34  L.  T.  56  ; 
24  W.  R.  269. 

When  an  action  is  set  down  on  motion  for 
judgment  in  default  of  pleading,  the  court  will 
fix  an  early  day  for  the  hearing.  Meahin  v. 
Syhes,  24  W.  R.  293. 

When  three 'defendants  had  made  default  in 
delivering  defence  and  another  defendant  had,  by 
his  defence,  practically  admitted  the  correctness 
of  the  statement  of  claim,  and  it  was  important 
to  have  the  action  tried  against  all  at  the  same 
time,  an  order  was  made  to  set  down  the  action 
on  motion  for  judgment  against  the  defendants 
in  default,  with  liberty  to  give  notice  of  motion, 
under  Ord.  XL.  r.  11,  for  the  same  time  against 
the  defendant  who  had  pleaded.  Smith,  In  re, 
Bridson  v.  Smith,  24  W.  R.  392. 

If,  in  an  action  on  a  replevin  bond,  the  plaintiff, 
instead  of  claiming  damages,  claims  the  amount 
for  whidi  the  bond  is  given,  and  becomes  entitled 
to  judgment  by  default,  his  proper  course  is  to 
enter  final  judgment  under  Ord.  XXIX.  r.  2,  and 
not  interlocutory  judgment  under  r.  4  of  that 
order.  Dix  v.  Oroom,  49  L.  J.,  Ex.  430  ;  5  Ex.  D. 
91 ;  28  W.  R.  370. 


Failure  by  Infitnt  Defendant.] — ^Where 


several  defendants  to  an  action,  one  of  whom, 
was  an  infant,  failed  to  put  in  any  defence,  the 
court  ordered  that  the  action  should  be  set  down 
on  notice  of  trial  as  against  the  infant  defendant, 
and  on  notice  of  motion  for  judgment  on  the 
statement  of  claim  as  against  the  adult  defen- 
dants. Nati4>nal  Provincial  Bank  v.  Scans,  51 
L.  J.,  Ch.  97  ;  30  W.  R,  177. 

In  an  action  for  sale  in  lieu  of  partition,  the 
sole  defendant  w^as  an  infant.  The  facts  were 
simple,  and  no  defence  was  put  in.  The  plaintiffs 
moved  for  judgment,  and  supported  their  motion 
by  affidavits  which  verifiea  the  statement  of 
claim.  The  guardian  ad  litem  did  not  object  to 
the  proposed  minutes  of  judgment : — Held,  that 
under  the  circumstances  the  plaintiffs  had  taken 
the  proper  course,  and  that  notice  of  trial  need 
not  be  given.  There  is  nothing  in  the  Rules  of 
Court,  or  in  Ullis  v.  Bahbins  (60  L.  J.,  Ch.  512), 
or  National  Provincial  Bank  v.  Ecans  (51  L.  J., 
Ch.  97),  to  the  contrary.  Fitzwater,  In  re, 
FUxwater  v.  Waterhouse,  52  L.  J.,  Ch.  88. 

Semble,  the  court  will  not  make  an  order  for 
judgment  for  want  of  defence  in  the  case  of  infant 
defendants  making  default  in  filing  a  statement 
of  defence.    Byrne  v.  Byrne,  6  L.  R.,  Ir.  134. 

Where  there  are  minor  defendants  who  do  not 
file  any  defence,  the  proper  course  is  to  move  for 
judgment  against  such  defendants  imder  Judi- 
cature Act,  Ord.  XXXIX.  r.  1,  grounding  the 
motion  upon  affidavits  verifying  the  statement  of 
claim.     Wallis  v.  Wallis,  13  L.  R.,  Ir.  258. 

Motion  I6r  Judgment — ^Proof  of  Case.] — ^An 
action  was  brought  by  a  vendor  for  specific 
performance  of  an  agreement  against  a  pur- 
chaser who  was  in  possession.  The  statement 
of  claim  set  out  the  agreement.  The  defendant 
had  not  put  in  any  defence.  A  motion  vras 
made  on  oehalf  of  the  plaintiff  for  judgment  in 
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default  of  defence,  the  action  being  set  down 
as  a  short  cause.  The  agreement  had  not  been 
proyed ;  but  it  was  contended  that  the  defen- 
daat,  by  making  default  in  defence,  had 
admitted  the  agreement  as  alleged,  and  that 
evidence  of  it  was  consequently  unnecessary : — 
Held,  that  the  agreement  must  be  duly  verified 
by  affidavit,  and  the  action  was  ordered  to  stand 
over  for  that  purpose.  ITolmes  y.  Shaw^  62  L.  T. 
797. 

In  a  creditor's  suit  for  administration,  the 
giving  of  judgment  for  administration  upon 
default  of  pleading,  under  Ord.  XXVIII.  r.  10, 
and  directing  the  usual  account,  does  not  relieve 
the  plaintiff  from  the  onus  of  proving  his  claim 
in  chambers.  Boak  v.  Moore^  7  L.  B.,  Ir.  322 — 
C.  A. 

On  a  motion  for  judgment  in  default  of  plead- 
ing, under  Ord.  XXYIlI.r.  10,  the  plaintiff,  where 
his  title  depends  on  documents,  must  produce  and 
prove  them.    CH^ord  v.  Dodd^  15  L.  R.,  Ir.  83. 

On  an  application  to  sign  final  judgment  in 
default  of  defence  in  an  action  for  cancelling  an 
allotment  of  shares,  where  there  has  been  no 
appearance  under  Onl.  XXVII.  r.  11,  no  evidence 
need  be  filed.     Weh^r  v.  Vincent,  77  L.  T.  167. 

Where  in  a  partition  action  some  of  the  plain- 
tiffs and  some  of  the  defendants  were  infants, 
and  the  plaintiffs  moved  for  judgment  in  default 
of  defence : — Held,  that  no  affidavit  verifying 
the  statement  of  claim  was  necessary.  Ripley 
V.  Sawyer,  55  L.  J.,  Ch.  407  ;  31  Ch.  D.  494  ;  54 
L.  T.  294 ;  34  W.  B.  270. 

In  a  foreclosure  action  against  a  mortgagor 
and  subnequent  mortgagees,  the  mortgagor  made 
default  of  appearance,  and  the  remaining  defen- 
dants appeared  but  made  default  in  pleading. 
Upon  motion  for  judgment  under  Ord.  XXVII. 
r.  11,  the  plaintiffs  filed  an  affidavit  in  support 
of  their  claim : — Held,  that  the  costs  of  the 
affidavit  must  be  disallowed  against  all  the 
defendants.    Jones  v.  Harrit,  55  L.  T.  884. 

The  court  does  not  require  evidence  upon 
motion  for  judgment  in  default  of  pleading. 
Bagley  v.  Searle,  infra. 


Delivery  of  Minutes.] — In   a  vendor's 


action  for  specific  performance,  the  plaintiff 
moved  for  a  common  form  judgment  against  the 
defendant,  he  having  made  default  in  pleading. 
The  notice  of  motion  did  not  state  the  terms  of 
the  proposed  judgment : — Held,  having  regard  to 
the  form  of  the  notice  of  motion,  that  minutes 
must  be  prepared  and  a  copy  delivered  to  the 
defendant.  Bagley  v.  Searle,  56  L.  T.  306  ;  35 
W.  B.  404. 

Upon  a  motion  for  judgment  in  default  of 
pleading  in  a  specific  performance  action,  the 
plaintiff  asked  toT  an  order  in  the  usual  form, 
but  no  minutes  of  the  proposed  judgment  had 
been  left  with  the  judge's  clerk  before  the  cause 
was  put  into  the  paper : — Held,  that,  in  such  a 
case,  where  a  copy  of  the  minutes  has  not  been 
delivered,  the  plaintiff  should  state  in  his  notice 
of  motion  the  precise  words  of  the  judgment  for 
which  he  asks.  Be  Jongh  v«  Neumiany  56  L.  T. 
180  ;  36  W.  B.  403, 


Judgment    oonflned    to    Statement    of 


Claim.] — ^Where  a  married  woman  is  the  defen 
dant  to  an  action  on  a  contract,  and  has  made 
default  in  delivering  a  defence,  the  plaintiff's 
statement  of  claim  must  contain  an  allegation 
that  the  defendant  has  a  separate  estate  ;  other- 
wise the  court  will  refuse  to  make  an  order 
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against  the  defendant  on  the  statement  of  claim 
under  Ord.  XXVII.  r.  11.  TetUy  v.  GrijffUh,  57 
L.  T.  673  ;  36  W.  B.  96, 

By  his  statement  of  claim  the  plaintiff  asked 
for  specific  performance  and  ancillary  relief,  but 
not  for  any  declaration  of  lien.  Upon  a  motion 
for  judgment  as  in  default  of  defence  : — Held, 
that  the  plaintiff  could  not  have  any  declaration 
of  lien.  Taeon  v.  Naiumdl  StoTidard  Investment 
Co.,  56  L.  J.,  Ch.  5^  ;  66  L.  T.  165. 

In  an  action  foi^  spedfio  performance,  the- 
statement  of  claim  aU^ied  an  agreement  (to- 
which  agreement  the  plaintiff  claimed  leave  to- 
refer)  whereby  the  defendant  agreed  to  purchase 
from  the  plaintiff  certain  hereditaments  situate 
in  the  parish  of  St.  Peter  the  Great,  otherwise- 
sub-deanery,  in  the  city  of  Chester  and  described 
in  the  schedule  to  the  said  agreement.  The 
schedule  was  not  set  out  in  the  statement  of 
claim.  The  defendant  appeared,  but  did  not 
put  in  a  defence.  On  the  motion  for  judgment 
in  default  of  delivery  of  a  defence  : — Uel^  that 
the  evidence  was  admissible  as  to  the  ag^^eement. 
Held  also,  that  the  property  not  being  sufficiently 
described  in  the  statement  of  claim,  the  state- 
ment of  claim  must  be  amended,  setting  out  the 
property  sufficiently  to  enable  the  court  to  give 
judgment  in  accordance  with  the  pleadings,  and 
the  amended  statement  of  claim  must  be 
re-served.  Smith  v.  Buohan,  58  L.  T.  710;  36 
W.  B.  631. 

On  a  motion  for  judgment  in  default  of  defence 
in  a  foreclosure  action,  the  plaintiff  (an  equitable 
mortgagee  of  leaseholds)  asking  for  a  personal 
judgment  against  the  ddfendan^  the  mortgagor,, 
for  the  amount  which  the  plaintiff,  by  his  state- 
ment of  claim,  alleged  to  be  due,  on  the  ground' 
that  the  defendant,  by  not  putting  in  a  defence, 
had  admitted  that  that  amount  was  due  from  him. 
The  plaintiff  had  not  asked  for  a  personal  judg- 
ment by  his  statement  of  claim.  The  defendant 
did  not  appear  at  the  hearing : — Held,  that  the 
defendant's  admission  by  not  pleading  could 
only  be  treated  as  made  for  the  purpose  of  the 
relief  asked  by  the  statement  of  claim.  The 
court,  therefore,  merely  directed  an  account  of 
what  was  due  to  the  plaintiff  for  principal  and 
interest  under  his  mortgage.  Faithfull  v. 
Woodley,  59  L.  J.,  Ch.  304  ;  48  Ch.  D.  287  ;  61 
L.  T.  808  ;  38  W.  B.  326. 

Where  a  plaintiff,  in  an  action  for  infringement 
of  a  patent,  upon  motion  for  judgment,  heard  as 
a  short  cause,  asked  for  such  judgment  as  upon 
his  statement  of  claim  the  court  should  consider 
him  entitled  to,  and  his  statement  of  claim  stated 
"  Particulars  of  breaches  are  delivered  herewith  " : 
— Held,  that  the  particulars  of  breaches  might  be 
regarded  as  forming  part  of  the  statement  of 
claim.  United  Telephone  Co,  v.  Smith,  61  L.  T. 
617  ;  38  W.  B.  70. 


Interlocutory  or  Final  Judgment — Dis- 


cretion.]—Under  Ord.  XXVII.  r.  11,  which  pro- 
vides that  *'if -the  defendant  makes  default  in 
delivering  a  defence,  the  plaintiff  may  set  down 
the  action  on  motion  for  judgment,  and  such 
judgment  shall  be  given  aa  upon  the  statement 
of  claim  the  court  .  .  •  shall  consider  the 
plaintiff  entitled  to,"  the  court  may,  in  its  dis- 
cretion, refuse  to  give  judgment,  or  may  give  an 
interlocutory  judgment  instead  of  a  final  judg- 
ment Charles  v.  Shepherd,  61  L.  J.,  Q.  B.  768  ; 
[1892]  2  Q.  B.  622  ;  67  L.  T.  67—0.  A. 

If  a  defendant  makes  default  in  delivering 
a  defence,  and  the  plaintiff  has  set  down  the 
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action  on  motion  for  judgment,  the  motion  for 
judgment  may,  by  consent  of  all  parties,  betaken 
as  an  ordinary  motion,  and  the  order  taken  at 
onoe.    Botoen  v.  Bowen,  24  W.  R.  246. 

Hotioe.]  —  When  a  defendant  was  in 


default,  the  court  ordered  two  clear  days'  notice 
of  the  intention  to  set  down  the  action  on  motion 
for  judgment  to  be  given  him.  Boupell  t.  Par- 
goniy  34  L.  T.  56  ;  24  W.  R.  269. 

When  a  defendant  has  made  default  in  deliver- 
ing a  defence  or  demurrer,  the  action  may  be  set 
down  on  motion  for  judgment  without  previous 
notice  of  motion.     OUlot  v.  JEw,  24  W.  R.  428. 

Hearing.]— When  an  action  is  set  down 

on  motion  for  judgment  in  default  of  pleading, 
the  court  will  fix  an  early  day  for  the  hearing. 
Meakin  v.  Syku,  24  W.  R.  293. 

Biseretion  to  deprive  Sueeeiifbl  Plaintiff 

of  Costi.1 — The  court,  in  giving  judgment  in 
favour  of  a  plaintiff,  where  the  defendant  has 
made  default  in  delivering  a  defence,  has  a  dis- 
cretion to  deprive  the  plaintiff  of  the  costs  of  the 
action,  and  in  dealing  with  the  question  of  costs 
the  court  is  not  bound  to  look  only  at  the  state- 
ment of  claim.  Young  v.  Thomas^  61  L.  J.,  Ch. 
496 ;  [1892]  2  Ch.  134  ;  66  L.  T.  575  ;  40  W.  R. 
468--G.A. 

Striking  ont  Defence — ^Application  for  Jadg- 
ment  —  Defendant  ont  of  Jariidiotion.]  —  An 
English  testator  had  executed  a  deed  in  favour 
of  creditors  which  comprised  real  estate  in 
Trinidad,  but,  though  valid  according  to  the 
law  of  Enghind,  did  not  pass  the  legal  estate  of 
the  land  in  Trinidad  to  the  trustees  of  the  deed, 
because  it  was  not  executed  as  required  by  the 
law  of  Trinidad.  The  testator  died  intestate  as 
to  real  estate,  and  the  legal  estate  was  vested  in 
M.,  a  British  subject  residing  in  Trinidad,  and  in 
the  other  defendants  who  resided  in  England. 
An  action  was  brought  by  the  trustee  of  the 
deed  and  another  creditor  to  enforce  the  trusts 
of  the  deed  against  the  real  estate  in  Trinidad. 
The  plainti£b  had  been  advised  by  a  barrister 
practising  in  Trinidad,  and  they  alleged  in  their 
stasement  of  claim  that  under  the  law  of  Trini- 
dad the  deed  bound  the  beneficial  interest  of  the 
debtor,  and  of  all  persons  claiming  through  him 
in  the  real  estate  in  Trinidad ;  and  the  plaintiffs 
claimed  to  have  such  estate  vested  in  the  trustee 
of  the  creditor's  deed,  and  to  have  that  property 
sold  under  the  direction  of  the  court  to  pay  the 
creditors  under  the  trusts  of  the  deed.  Pursuant 
to  leave  the  writ  was  served  in  Trinidad  on  M., 
and  he  appeared  and  delivered  a  defence  denying 
the  plaintifb'  allegation  that  the  beneficiid 
interest  in  the  land  was  bound.  This  defence 
was  afterwards  struck  out  under  r.  21  of  Ord. 
XXXI.,  because  the  defendant  failed  to  obey  an 
order  to  give  discovery.  By  arrangement  with 
the  other  defendants  the  action  came  on  for 
trial,  when  the  plaintiffs  contended  that  M. 
was  in  the  same  position  as  if  he  had  admitted 
the  allegation  in  the  statement  of  claim : — 
Held,  that  as  the  defence  had  only  been  struck 
out  for  a  collateral  reason,  the  law  of  Trinidad 
had  not  been  sufficiently  proved  to  justify  the 
court  in  deciding;  and  that  the  action  must 
stand  over  generally,  with  liberty  to  apply,  with 
a  view  to  proceedings  being  taken  against  M. 
in  Trinidad.  Jenney  v.  Ma^kintoshy  61  L.  T. 
108— 0.  A. 


Hon-deliTcry  of  Seply — Coiuter-claim.]— The 
plaintiff  having  made  default  in  delivery  of  reply 
to  the  defendant's  defence  and  counter-claim  : — 
The  court  ordered  final  judgment  to  be  entered 
for  the  defendant  in  respect  of  both  the  claim 
and  counter-claim  under  Ord.  XL.  r.  11.  Lumg- 
den  V.  Winter,  51  L.  J.,  Q.  B.  413 ;  8  Q.  B.  D. 
650  ;  30  W.  R.  751  ;  46  J.  P.  487. 

The  defendant  in  an  action  delivered  a  counter- 
claim. The  action  was  dismissed  for  want  of 
prosecution,  the  plaintiff  having  failed  to  deliver 
a  reply  :— Held,  that,  under  Ord.  XXVII.  r.  11, 
the  defendant  was  entitled  to  set  down  the  action 
on  motion  for  judgment  on  his  counter-claim. 
Roberts  v.  Booth,  [1893]  1  Ch.  52 ;  3  R.  151  ; 
67  L.  T.  646  ;  41  W.  R.  220. 

Judgment  for  default  of  pleading  cannot  be 
entered  upon  a  counter-claim  unless  upon  motion 
for  judgment  under  Rules  of  the  Supreme  Court, 
1883,  Ord.  XXVII.  r.  11.  Jones  v.  Maeaulay, 
60  L.  J.,  Q.  B.  258  ;  [1891]  1  Q.  B.  221 ;  64  L.T. 
621 ;  39  W.  R.  211— C.  A. 

Upon  an  application  by  a  defendant  who  has 
delivered  a  counter-claim  to  dismiss  an  action  for 
want  of  prosecution,  he  is  entitled  in  de&ult  of 
reply  to  judgment  on  his  counter-claim.  London 
Road  Car  Co.  v.  Kelly,  18  L.  R.,  Ir.  43. 

Ord.  XXIII.  r.  4,  and  XXVII.  rr.  11, 12, of  the 
Rules  of  1883,  apply  to  a  case  where  a  defendant 
to  a  counter-claim  has  made  default  in  pleading 
to  it,  and  entitle  the  plaintiff  in  the  counter-claim 
to  move  for  judgment  against  the  defaulting 
defendant.  Street  v.  Crump,  25  Ch.  D.  68  ;  49 
L.  T.  397  ;  32  W.  R.  89. 

Where  a  plaintiff  fails  to  deliver  a  defence  to  a 
counter-claim,  and  his  action  is  dismissed  under  a 
master's  order,  judgment  on  the  counter-claim 
can  only  be  signed  by  the  defendant  upon  a 
motion  for  judgment  under  Ord.  XXVII.  r.  11. 
Higgins  v.  Scott,  58  L.  J.,  Q.  B.  97  ;  21  Q.  B.  D. 
10  ;  58  L.  T.  883.  8.  P.,  Aitken  v.  Dunbar,  46 
L.  J.,  Ch.  489  ;  25  W.  R.  366. 

Where  the  plaintiff  makes  default  in  delivery 
of  reply  to  the  defendant's  defence  and  counter- 
claim, the  court  will  order  final  judgment  to  be 
entered  for  the  defendant  in  respect  of  both  the 
original  claim  and  the  counter-claim,  under  Ord. 
XXXIX.  r.  9.  Thornton  v.  Clinch,  10  L.  R.,  Ir. 
378. 

The  plaintiff  having  made  default  in  delivery 
of  a  reply  to  the  defendant's  defence  and  counter- 
claim, the  court  held  that  under  Ord.  XXIX. 
r.  12,  and  Ord.  XL.  r.  11,  the  defendant  was 
entitled  to  an  order  dismissing  the  plaintiff's 
action  with  costs,  and  an  order  on  the  counter- 
claim for  the  relief  thereby  claimed  with  costs  of 
the  counter-claim.  But  as  there  were  no  positive 
admissions  of  fact  on  the  pleadings,  but  only  con- 
structive admissions  by  rea.son  of  the  absence  of 
a  reply,  the  action  was  ordered  to  be  set  down 
on  motion  for  judgment,  and  notice  of  the  setting 
down  was  directed  to  be  given.  Caroli  v.  Hirst, 
48  L.  T.  759  ;  31  W.  R.  839. 

Defanlt  in  deliTering  Beply.^ — Where  the 
plaintiff  made  default  in  delivering  a  reply  to 
a  defence  which,  as  to  part  of  a  claim  for 
goods  sold,  alleged  that  the  goods  were  not  up  to 
sample,  and  htul  been  returned,  and,  admitting 
the  residue  of  the  claim,  paid  the  amount  of 
such  residue  into  court. ;  the  defendant  was 
allowed  on  motion  to  enter  final  judgment,  with 
the  costs  of  the  action,  and  37.  3«.  costs  of  the 
application.    Fussell  v.  O' Boyle,  14  L.  R.,Ir.  53. 

A  defendant  is  entitled  under  Ord.  XXXIX. 
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r.  9,  to  judgment  on  admissions  of  facts  in  the 
pleadings,  by  reason  of  the  plaintiff  not  deliyer- 
ing  a  reply  to  the  defence.  Elliott  v.  Harris,  17 
L.  R.,  Ir.  851.    See  Ord.  XXVII.  r.  13. 

BeliTery  of  Pleadings  after  Preaeribed  Time.] 
— ^Notwithstanding  the  lapse  of  six  weeks  from 
appearance,  requiring  a  statement  of  claim,  the 
plaintiff  may  deliver  a  statement  of  claim  without 
obtaining  an  order  for  that  purpose,  at  any  time 
before  application  by  the  defendant  to  dismiss  for 
want  of  prosecution.  O'Connell  v.  O'Cbnnell^Q 
L.  R.,  Ir.  470.  S.  P.,  Sampson  v,  O'Donnell,  6 
L.  R.,  Ir.  471. 

If  a  defendant  does  not  deliver  a  defence  within 
fourteen  days  after  the  statement  of  claim,  the 
plaintiff  is  entitled  to  proceed  with  a  motion  for 
judgment  under  Ord.  XXVIII.  r.  10,  notwith- 
standing that  a  defence  is  delivered  subsequently 
to  the  service  of  notice  of  motion.  Patte  v. 
Deane,  11  L.  R.,  Ir.  396. 

In  an  action  to  recover  possession  of  land  a 
defendant  may  deliver  his  defence  at  any  time 
before  judgment  entered  against  him,  notwith- 
standing that  the  time  limited  by  Ord.  XXI.  r.  1 
(Ir.),  has  elapsed.  Harding  v.  Lyons,  14  L.  R., 
Ir.  302. 

In  an  action  to  recover  possession  of  land,  a 
defendant  may  deliver  his  defence  at  any  time 
before  judgment  entered  against  him,  notwith- 
standing that  the  time  limited  by  Ord.  XXI.  r.  1, 
has  elapsed.  Xennane  v.  Mackey,  24  L.  R.,  Ir. 
495. 

Where,  after  the  time  for  delivery  of  the  de- 
fence had  expired,  and  an  order  had  been  made 
fixing  the  m<Kie  of  trial,  a  defendant  delivered  his 
defence  without  leave,  the  court,  on  motion  by 
the  plaintiff,  set  the  defence  aside.  Wilwn  v. 
NoUe,  11  L.  R.,  Ir.  546. 

In  an  action  of  ejectment  on  the  title,  a  defen- 
dant applied  for  leave  to  deliver  a  defence  after 
the  time  limited  for  doing  so  had  expired  ;  and 
such  application  having  been  refused,  but  before 
judgment  entered,  he  delivered  and  filed  a 
defence.  The  court,  on  motion  by  the  plaintiff, 
set  it  aside  as  irregular.  Meehan  v.  Meehan,  14 
li.  R.,  Ir.  300. 

S.  gave  to  G.  a  charge  upon  costs  due  from  B. 
to  S.  G.  brought  his  action  against  S.  and  B., 
asking  for  an  account  and  foreclosure  against  S., 
and  that  B.  might  be  ordered  to  pay  the  amount 
of  the  bill  of  costs  (359Z.)  into  court.  The  time 
for  delivering  defence  was  enlarged  from  the  1st 
of  August  to  the  16th  of  August,  1882.  No 
defence  having  been  delivered,  notice  of  motion 
for  judgment  was  served  on  the  18th  of  Novem- 
ber. On  the  2nd  of  December  B.  took  out  a  sum- 
mons for  leave  to  deliver  defence,  which  was 
dismissed  on  the  6th.    The  defence  which  he 

Sroposed  to  put  in  alleged  that  there  were  other 
ealings  between  B.  and  S.,  and  that  no  substan- 
tial part  of  the  bill  of  costs  was  due,  and  more- 
over that  B.  was  going  to  have  the  bill  taxed. 
On  the  19th  of  February,  1883,  the  motion  for 
3  udgment  came  on  for  hearing.  The  court  refused 
to  look  at  the  defence,  and  gave  a  judgment 
directing  an  account  against  S.,  and  ordering  B. 
to  bring  the  3592.  into  court.  B.  appealed : — 
Held,  that  on  motion  for  judgment  for  want  of 
defence,  if  a  defence  had  been  put  in,  though 
irregularly,  the  court  will  not  disregard  it,  but 
will  see  whether  it  seta  up  grounds  of  defence 
which,  if  proved,  will  be  material,  and  if  so,  will 
deal  with  the  case  in  such  manner  that  justice 
can  be  done,  and  that  in  the  present  case  the 


order  for  bringing  the  S59Z.  into  court  must  be 
discharged,  and  an  account  directed  of  what  was 
due  from  B.  to  S.  in  respect  of  the  bill  of  costs. 
Gihbinqs  v.  Strong,  26  Ch.  D.  66  ;  60  L.  T.  578  ; 
32W.  R.  757— C.A. 

The  defendants  in  an  action  having  obtained 
leave  for  further  time  to  put  in  their  defence 
suffered  that  time  to  expire.  The  plaintiff 
accordingly  moved,  under  Ord.  XXVII.  r.  11, 
of  the  Rules  of  Court,  1883,  for  judgment  on  his 
statement  of  claim  in  default  of  defence.  The 
defendants  being  served  with  notice  of  motion 
delivered  their  defence,  but  did  not  appear  at 
the  hearing  of  the  motion  : — Held,  that  the 
defence  which  had  been  delivered  ought  not  to 
be  treated  as  a  mere  nullity,  though  the  plaintiff 
had  rightly  declined  to  state  it  to  the  court ; 
but  that,  as  the  defence  was  not  duly  in  form, 
the  judgment  would  be  according  to  the  state- 
ment of  claim,  with  a  direction  that  the  order 
was  not  to  be  drawn  up  for  a  week,  and  that  the 
order  now  made  was  to  be  served  on  the  defen- 
dants with  notice  that  they  were  to  beat  liberty, 
within  seven  days  from  such  service,  to  move  to 
discharge  the  order.  Montagu  v.  Land  Corpora* 
tion  of  England,  56  L.  T.  730. 

A  defendant  made  default  in  putting  in  a 
defence  under  Ord.  XXIX.  r.  10  (1875),  and  the 
plaintiff  gave  notice  of  motion  for  judgment  in 
default  of  defence.  But  before  the  motion  was 
beard  the  defendant  put  in  a  defence : — Held, 
that,  though  put  in  after  time,  it  could  not  be 
treated  as  a  nullity,  and  that  the  plaintiff  was 
not  entitled  to  judgment  in  default  of  defence. 
But  as  the  defence  disclosed  no  real  defence  to 
the  action,  the  court  of  appeal  ordered  the 
notice  of  motion  to  be  amended  and  judgment 
to  be  given  for  the  plaintiff  on  the  admissions  in 
the  defence.  Oill  y.  Wood  fin,  53  L.  J.,  Ch.  617  ; 
25  Ch.  D.  707 ;  50  L.  T.  490 ;  32  W.  R.  393— 
C.A. 

The  plaintiff  delivered  his  reply  after  three 
weeks  had  elapsed  from  delivery  of  the  defence, 
and  subsequently  the  defendaiit,  treating  the 
facts  stated  in  the  defence  as  admitted,  under 
Ord.  XXIX.  r.  12,  by  reason  of  the  plain tiff*B 
failure  to  reply  in  time,  gave  notice  of  motion 
for  judgment  under  Ord.  XL.  r.  11 : — Held,  that 
the  reply  having  been  actually  delivered  before 
the  notice  of  motion  was  given,  the  defendant 
was  not  entitled  to  judgments  Grates  v.  Terry, 
61  L.  J.,  Q.  B.  464  ;  9  Q.  B.  D.  170 ;  30  W.  R. 
748. 

A  reply  delivered  more  than  three  weeks  after 
the  delivery  of  the  defence  is  irregular,  unless  the 
time  for  delivering  the  reply  has  been  extended 
by  the  court.     Webb  v.  Kt/rr,  14  L.  R.,  Ir.  294. 

Szteniion  of  Time  by  Court.] — A  plaintiff 
being  bound  to  deliver  a  statement  of  claim,  and 
not  having  done  so  within  the  six  weeks  allowed 
by  Oni.  XXI.  r.  1  (a),  the  defendant  moved, 
under  Ord.  XXIX.  r.  1,  to  dismiss  the  action  with 
costs  for  want  of  prosecution.  The  court  gave 
the  plaintiff  one  week's  time  to  take  further 
proceedings,  he  paying  the  costs  of  the  motion. 
Higginbottom  v.  Aynsley,  3  Ch.  D.  288 ;  24  W.  R. 
782. 

A  writ  was  issued  in  August,  1877,  in  respect 
of  a  claim  which  would  ^ve  become  statute- 
barred  in  November,  1877.  Appearances  were 
entered  in  February,  1878.  By  a  mistake  of  the 
clerk  of  the  plaintifTs  solicitor,  the  statement  of 
claim  was  served  too  late  by  two  days.  The  court 
allowed  the  plaintiff  further  time  to  deliver  his 
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statement  of  claim.     Canadian  Oil  Works  Cor- 
poratian  v,  -Hay,  38  L.  T.  549. 

Oronnds  for.] — Hie  court  was  moved  for 


further  time  to  plead  to  a  penal  action ;  the 
affidavit  was  to  the  effect  that  the  defendant 
and  others  were  abont  to  petition  parliament  for 
a  remission  of  the  penalty  : — ^Held,  that  as  the 
right  to  suo  had  completely  accrued,  the  court 
was  estopped  by  the  concessions  of  Magna  Charta 
to  delay  the  plaintiff  in  his  suit :  "  Nulli  dif- 
feremus  justitiam  vel  rectum."  Grant  v.  Ridley^ 
5  Man.  &  G.  201 ;  6  Scott  (N.B.)  176 ;  12  L.  J.,  C.  P. 
151 ;  7  Jur.  888. 

Where  a  plaintiff  by  his  bill  states  documents 
to  be  in  his  possession,  and  it  is  necessary  for  the 
defendant  to  see  them  in  order  to  put  in  his 
answer,  the  court,  though  it  cannot  compel  their 
prodnction,  will  extend  the  time  for  answering 
until  after  the  plaintiff  has  produced  them. 
Taylor  v.  Seming,  4  Beav.  235 ;  10  L.  J.,  Ch. 
869  ;  5  Jur.  766. 

Pending  the  proceedings  in  the  cause,  the 
plaintiff  indicted  the  defendants  in  respect  of 
the  same  transactions;  the  time  for  answering 
was  extended  until  after  the  trial  of  the  indict- 
ment. Zee  y.  Readj  6  Beav.  381 ;  12  L.  J.,  Ch. 
26  ;  6  Jur.  1026. 

A  plaintiff,  being  indicted  for  felony,  sued  a 
banker  for  money  the  plaintiff  had  paid  him, 
which  was  surmised  to  be  the  produce  of  the 
felony ;  the  court,  on  application,  will  give  time 
to  plead  in  a  month  after  the  trial  of  the  indict- 
ment.   Deakin  v.  Praed^  4  Taunt.  825. 

SztensioB  of  Time  by  Consent  without  Order.] 
—If  a  plaintiff  consents  in  writing  to  grant  a 
defendant  an  extension  of  time  for  the  delivery 
of  his  defence  under  Ord.  XXII.  r.  1,  an  order 
for  the  purpose  is  unnecessary.  Ambroite  v. 
Mielyn,  48  L.  J.,  Ch.  686 ;  10  Ch.  D.  759 ;  27 
W.  B.  639. 

SfliMt  of  Order  when  Time  allowed  to  Expire.] 
— ^An  order  was  made  under  Ord.  XXIX.  r.  1, 
dismissing  an  action  for  want  of  prosecution, 
unless  a  statement  of  claim  should  be  delivered 
within  a  week.  The  week  having  expired,  and 
no  statement  of  claim  having  been  delivered : — 
Held,  that  the  action  was  at  an  end,  and  there 
was  no  jurisdiction  to  make  an  order  subsequently 
extending  the  time  for  deliveiy  of  the  statement 
of  claim.  TVhUtler  v.  JBdncookj  47  L.  J.,  Q.  B. 
152  ;  3  Q.  B.  D.  83  ;  37  L.  T.  639  ;  26  W.  R.  211. 

An  order  having  been  made  on  the  6th  of  May 
dismissing  the  action  for  want  of  prosecution,  if 
the  statement  of  claim  were  not  delivered  within 
fourteen  days,  on  the  19th  of  May  the  plaintiff 
took  out  a  summons,  returnable  the  next  day, 
the  last  of  the  fourteen  days,  for  further  time  to 
deliver  statement  of  claim.  The  summons  was, 
on  the  20th,  adjourned,  by  the  consent  of  the 
parties  in  writing  indorsied  thereon,  till  the  21st, 
and  on  the  21st  a  master  made  an  order  giving 
seven  days  more  for  delivery  of  statement  of 
claim.  Pollock,  B.,  having  rescinded  the  order 
of  the  master  on  the  ground  that  he  had  no 
jurisdiction,  the  action  being  at  an  end  on  the 
20th  of  May: — Held,  that  the  decision  of  the 
learned  judge  was  correct.  Xing  v.  Davenport, 
48  L.  J.,  Q.  B.  606 ;  4  Q.  B.  D.  402  ;  27  W.  R. 
798. 

By  the  combined  operation  of  Ord.  LIV.  r.  4, 
and  Ord.  LYII.  r.  6,  the  court  or  a  judge  has 
power  to  enlarge  the  time  limited  by  an  onler  of 


a  master  for  doing  an  act,^  even  after  the  expira- 
tion of  the  time  so  limited,  and  the  lapse  of  the 
four  days*  time  for  appealing,  where  the  justice 
of  the  case  requires  it.  On  the  25th  of  March  & 
master  made  an  order  dismissing  an  action  for 
want  of  pros^ution,  unless  an  affidavit  in  answer 
to  interrogatories  was  filed  on  the  31st.  The 
affidavit  was  not  filed  on  that  day,  but  on  the 
day  following  a  summons  was  taken  out  "for 
further  time  to  answer  the  interrogatories** : — 
Held,  that  it  was  still  competent  to  the  cpart  or 
a  judge  to  enlarge  the  time  for  moving  to  set 
aside  or  vary  the  order  of  the  25th  of  March. 
Whittler  V.  Hancock  (supra),  distinguished. 
Burke  v.  Rooney,  48  L.  J.,  C.  P.  601 ;  4  C.  P.  D. 
226  ;  27  W.  R.  915. 

Leave  to  BeliTer  after  Time  Expired.] — The 
time  for  delivering  a  reply  which  would  have 
expired  on  the  25th  July  was  extended  to  the 
22nd  of  August,  and  then  to  the  19th  of  September. 
On  the  26th  of  September,  no  reply  having  been 
delivered,  the  defendant  served  notice  of  motion 
for  judgment.  On  the  same  day  the  plaintiff, 
by  leave  of  the  judge,  served  notice  of  motion 
for  the  following  day  for  leave  to  deliver  a  reply, 
and  on  the  27th  the  judge  refused  the  plaintifrs 
motion  on  the  ground  of  unexplained  delay : — 
Held,  on  appeal,  that  the  application  ought  to 
have  been  granted  on  the  t^rms  of  the  plaintiff*s 
paying  the  costs  of  it.  Eaton  v.  Storer,  22  Ch.  D. 
91 ;  48  L.  T.  204  ;  31  W.  R.  488— C.  A. 

When  a  defendant  in  a  foreclosure  suit 
obtained  an  order  for  leave  to  file  a  counter- 
claim by  way  of  set-off,  and  through  the  negli- 
gence of  his  solicitor  no  counter-claim  was 
delivered,  and  a  decree  of  foreclosure  was  made 
in  his  absence,  an  application  more  than  six 
months  afterwards  for  leave  to  file  the  counter- 
claim was  refused  on  the  ground  of  delay, 
WUkins  V.  Bedford,  35  L.  T.  622. 

"  Party  Applying  fbr  Belief  "—Who  ii.]— A 
defendant  delivered  a  defence  which,  if  uncon- 
tradicted, was  a  good  defence  to  the  plaintiff's 
claim  ;  and  the  plaintiff  did  not  reply  or  obtain 
further  time  within  the  three  weeks  limited  by 
Ord.  XXIV.  r.  1.  The  defendant  then,  before 
the  expiration  of  the  six  weeks  within  which  a 
plaintiff  must  give  notice  of  trial,  moved  under 
Ord.  XL.  r.  11,  that  the  action  might  be  dis- 
missed with  costs,  on  the  ground  that,  by  not 
replying,  the  plaintiff  had  admitted  the  d^ence 
within  that  rule : — Held,  that  a  defendant  seek- 
ing to  dismiss  an  action  under  such  circumstances 
was  not  a  party  applying  for  relief  within  the 
meaning  of  the  rule.  Linton  v.  Linton,  46  L.  J., 
Ch.  64  ;  3  Ch.  D.  793  ;  24  W.  R.  962. 

Setting  Aside  Judgment  obtained  by  Defiiiiilt.] 
— A  defendant  obtained  an  order  to  set  aside  a 
judgment  which  had  be^i  entered  against  him 
in  default,  with  liberty  to  appear  and  defend  the 
action  upon  terms  of  paying  to  the  plaintiff  all 
his  costs  of  the  action  subsequent  to  delivery  of 
the  statement  of  claim.  Witlianu  v.  BrUco,  29 
W.  R.  713. 

An  order  was  made  on  the  defendant  in  an 
action  to  produce  certain  documents  for  inspec- 
tion. The  defendant  wilfully  refused  production, 
and  accordingly  an  order  was  made  under  Ord. 
XXXI.  r.  21,  to  strike  out  the  defence,  and  judg- 
ment was  given  against  the  defendant  in  default 
of  pleading.  On  an  application  by  the  defendant, 
under  Ord.  XXVII.  r.  15,  the  court  refused  to 


878 


^BACTICE— Pleading. 


874 


set  aside  the  judgment.  Sdigh  r.  Haigh^  65 
li.  J.,  Ch.  190  ;  81  Ch.  D.  478  ;  68  L.  T.  863  ;  34 
W.  B.  120. 

Kotion  for  Judgment — Chamben.] — Quaere, 
whether  a  motion  for  judgment  for  default  in 

S leading    should   not    oe   made  in  chambers. 
Inmiey  v.  Winn,  68  L.  J.,  Q.  B.  128  ;  22  Q.  B.  D. 
265  ;  60  L.  T.  32. 

Sninaioni  for  Time.] — ^A  judgment  signed  after 
a  summons  for  further  time  to  plead  is  return- 
able is  irregular.  Morris  v.  Hunt,  2  B.  &  Aid. 
355;  20B.  R.  472. 

When  further  time  to  plead  was  given  hy  a 
plaintiffs  attomej,  upon  being  served  with  a 
paper  which  purported  to  be  a  summons  for 
time  to  plead : — ^Held,  that  the  attorney  was 
justified  in  signing  judgment  for  want  of  a  plea, 
after  he  had  discovert  that  no  summons  had 
been  issued.    Zoume  v.  Loader,  3  Hodges,  65. 

A  judgment  signed  on  the  morning  after  the 
time  for  pleading  has  expired,  whilst  the  parties 
are  attending  a  judge  on  a  summons  for  time  to 
plead,  returnable  before  the  judgment  is  actually 
signed,  is  irregular.  Ahernethy  v.  Paton,  6  Scott, 
586. 

A  defendant  served  two  consecutive  summonses 
for  leave  to  plead  several  matters,  neither  of 
which  was  attended  by  the  plaintiff.  On  the 
return  of  the  second  summons,  on  which  day 
the  time  for  pleading  expired,  he  took  out  a 
third  summons,  returnable  the  following  day. 
The  plaintiff  did  not  attend  this  summons,  but 
signed  judgment  after  it  was  returnable : — Held, 
t^t  the  third  summons  was  no  stay  of  pro- 
ceedings, and  that  the  judgment  was  regular. 
SawUnt  V.  WUkiiuon,  2  Ex.  340 ;  17  L.  J.,  Ex. 
230. 

Order  "  Peremptory  "  for  Delivery.] — By  Ord. 
XIX.  r.  8,  of  the  Rules  of  the  Supreme  Court, 
1883,  "the  party  at  whose  instance  particulars 
have  been  delivered  under  a  judge*s  order  shall, 
unless  the  order  otherwise  provides,  have  the 
same  length  of  time  for  pleading  after  the  delivery 
of  the  particulars  that  he  had  at  the  return  of 
the  summons "  : — Held,  that  where,  upon  an 
application  for  extension  of  the  time  for  deliver- 
ing a  pleading,  an  order  *'  peremptory  "  is  made 
for  delivery  of  the  pleading  within  a  time  limited 
by  the  order,  the  time  continues  to  run,  notwith- 
standing that  the  applicant  subsequently  obtains 
an  order  for  particulars.  Falch  v.  AxtJielni,  59 
L.  J.,  Q.  B.  161 ;  24  Q.  B.  D.  174  ;  38  W.  R.  196 
— C.A. 

A  summons  for  further  time  to  plead  after  an 
order  for  time  to  plead  peremptorily  is  regular, 
and,  if  returnable  at  the  opening  of  the  office  on 
the  day  after  the  order  expires,  it  operates  as  a 
stay  of  proceedings  till  disposed  of.  Beasley  v. 
Bailey,  16  M.  A:  W.  68  ;  6  D.  dc  L.  271  ;  16  L.  J., 
Ex.  1 ;  10  Jur.  906. 

former  Praotlos.]  —  Signing  judgment  for 
want  of  a  plea  is  an  act  to  be  done  by  the  plain- 
tiff at  his  periL    Anon.,  1  Chit.  356. 

Judgment  for  want  of  a  plea  may  be  signed  on 
a  holiday.  Bennett  v.  Potter,  2  C.  &  J.  622  ;  1 
L.  J.,  Ex.  258. 

But  not  on  a  dies  non  juridicus.  Harrison  v. 
SmUh,  9  B.  &  0.  243  ;  7  L.  J.  ro.s.)  K.  B.  171. 

A  plaintiff  cannot  treat  a  plea  pleaded  in  the 
name  of  a  person  who  was  not  an  attorney,  as 
a  nullity.    Hill  v.  MilU,  2  D.  P.  C.  696. 


A  defendant  obtained  an  order  for  leave  to 
plead  several  matters,  but  at  the  time  the  order 
was  obtained  he  was  not  enabled  to  draw  up  the 
rule,  the  rule  office  being  then  closed.  He 
delivered  the  pleas,  with  notice  that  the  rule 
would  be  drawn  up  and  delivered  as  soon  as  it 
could  be  obtained.  On  the  morning  of  the 
following  day,  the  time  for  pleading  having 
expired,  the  plaintiff  signed  judgment  as  for  want 
of  a  plea : — Held,  that  the  judgment  was  regular. 
Olen  V.  Levois,  22  L.  J.,  Ex.  24  ;  8  Ex.  132 ;  16 
Jur.  1121. 

A  misstatement  of  a  defendant's  christian 
name  in  the  commencement  of  his  plea  does  not 
entitle  the  plaintiff  to  treat  it  as  a  nullity,  and 
to  sign  judgment  as  for  want  of  a  plea.  Anon,, 
7  D.  &  B.  611. 

If  a  defendant,  who  is  an  attorney,  really 
appears  in  person,  but  in  point  of  form,  as 
attorney,  a  plea  in  the  name  of  another  attorney 
cannot  be  treated  as  a  nullity,  on  the  ground  of 
no  order  for  change  of  attorney  having  been 
served.  Kerrison  v.  Wallinghorough,  6  D.  P.  C. 
664. 

A  plea  delivered  after  the  time  for  pleading 
expired,  but  before  judgment  has  been  actually 
signed,  is  regular.  Ampthill  y.  Semple,  2  Tyr. 
312  ;  2  C.  &  J.  358  ;  1  D.  P.  0.  316 ;  1  L.  J.,  Ex. 
102. 

After  the  time  for  pleading  expired,  the  defen- 
dant's attorney  tendered  a  plea  at  the  plaintiffs 
attorney's  office ;  the  plaintiff's  attorney's  clerk 
had  just  set  out  to  sign  judgment  at  the  proper 
office ;  the  defendant's  attorney  pursued,  and, 
arriving  immediately  after  judgment  had  been 
signed,  again  tendered  the  plea : — Held,  that  the 
judgment  was  regular.  Stafford  y.  Nichols,  4 
Ring.  (N.C.)  693  ;  6  Scott,  677  ;  1  Am.  262. 

Where  the  time  for  pleading  expired  on  the 
19th,  and  a  summons  to  stay  proceedings  was 
made  returnable  at  eleven  o'clock  on  the  20th, 
the  plaintiff  could  not  sign  judgment  for  want  of 
a  plea  before  the  return  of  the  summons  ;  and  a 
plea  delivered  by  the  defendant  before  that  time 
operated  as  a  waiver  of  the  summons.  Barton  v. 
Warren,  8  D.  &  L.  142  ;  14  L.  J.,  Q.  B.  312  ;  10 
Jur.  375. 


Betting  Aside.]  —  The  court  will  not 


restrain  a  defendant  from  pleading  the  statute 
of  limitations  on  setting  aside  an  interlocutory 
judgment.    Maddochs  v.  Holmes,  1  Bos.  &  P.  228. 

The  court  will  set  aside  a  regular  interlocu- 
tory judgment  on  affidavit  of  merits,  though  it 
is  defendant's  intention  to  plead  his  infancy. 
Delafield  v.  Tanner,  1  Marsh.  391 ;  6  Taunt  866. 

So,  the  court  will  set  aside  a  regular  judgment 
on  an  affidavit  of  merits,  though  bankruptcy  is 
intended  to  be  pleaded.  JSvans  v.  Oill,  1  Bos.  i,  P. 
52. 

To  set  aside  a  judgment  signed  for  want  of  a 
plea  upon  payment  of  costs,  the  affidavit  must 
state  that  the  defendant  has  a  good  defence  upon 
the  merits  ;  that  he  has  a  good  and  meritonous 
defence  is  not  sufficient.  Bower  v.  Kewp,  1 
C.  &  J.  287  ;  1  D.  P.  C.  281 ;  9  L.  J.  (0.8.)  Ex.  80. 

The  mere  fact  of  a  plea  being  clearly  insuffi- 
cient in  point  of  law  is  not  a  ground  for  signing 
judgment  as  for  want  of  a  plea.  Cowper  v.  Jones, 
4  D.  P.  C.  591. 

If  a  defendant  seeks  to  set  aside  an  interlocu* 
tory  judgment  for  irregularity,  he  must  come 
within  a  reasonable  time  from  his  knowing  that 
it  is  signed.  Orant  y.  Flower,  6  D.  P.  C.  419 ; 
2  H.  &  W.  326. 
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ealoulatod.]  —  When  a  plaintiff 
obtains  an  order  to  amend  his  declaration,  and 
the  defendant  at  the  same  time,  by  the  same  or 
another  order  obtains  time  to  plead,  that  time 
must  be  calculated  from  the  time  that  the  plain- 
tiff amends,  and  not  from  the  date  of  the  order 
for  time,  although  the  latter  order  does  not  refer 
to  the  former.  Davies  v.  Stanley^  8  D.  P.  C. 
433. 

A  month's  time  to  plead  means  a  lunar  month. 
Tullett  V.  Linfield,  3  Burr.  1455.  S.C.y  nom. 
Talhot  V.  Linjield,  1  W.  Bl.  460. 

Where  three  months'  time  to  plead  is  given 
generally,  they  are  to  be  reckoned  by  lunar 
months,  and  not  by  calendar  months.  Sojter  v. 
CttHU,  2  D.  P.  C.  237. 

Before  the  regular  time  of  pleading  expired 
the  defendant  obtained  an  order  for  seven  days' 
time  to  plead,  the  defendant  then  being  under 
terms  to  take  short  notice  of  trial  at  the 
sittings  : — Held,  that  the  further  time  ought  to 
be  reckoned  from  the  date  of  the  order,  as  the 
cause  could  not  otherwise  be  tried  at  the  sittings. 
Simpson  v.  Cbuper,  2  Scott,  840 ;  1  Hodges, 
448. 

A  defendant  obtained  four  days'  time  to  plead : 
— Held,  that  the  time  given  by  the  judge's 
order  was  to  be  computed  from  the  date  of  the 
order,  and  not  from  the  expiration  of  the  original 
time  to  plead.  Lane  v.  Parsons,  3  Bing.  (N.c.) 
264  ;  8  Scott,  652  ;  5  D.  P.  C.  859  ;  2  Hodges. 
277  ;  6  L.  J.,  C.  P.  26. 

A  defendant  who  has  a  day's  time  to  plead 
from  the  happening  of  an  event,  has  the  whole 
of  the  day  following  that  on  which  the  event 
happens  in  which  to  plead.  Connelly  v.  Breni- 
ner,  1  H.&  R.  612  ;  36  L.  J.,  C.  P.  319  ;  L.  R.  1 
C.  P.  557  ;  12  Jur.  (N.S.)  762  ;  14  L.  T.  620  ;  14 
W.  R.  781. 

Where  time  to  plead  is  given,  such  time  is  to 
be  reckoned  from  the  expiration  of  the  rule  to 
plead,  and  not  from  the  dat-e  ot  the  order. 
Aspinal  v.  Smyth^  2  Moore,  655. 


h.  Amendment  and  Stbiking  out 
Pleadings. 

1.  Amendiaent  by  Poxtlefl  of  their  own 

Pleadinffs. 

a.  In  toJuit  Cases, 

Claim  introducing  a  new  Cause  of  Action— 
Amendment  of  Writ.] — In  amending  a  statement 
of  claim  without  leave,  under  Ord.  XXVI.  r.  1, 
a  plaintiff  is  not  justified  in  adding  a  new  and 
distinct  cause  of  action  uncovered  by  the  indorse- 
ment of  the  writ  of  summons ;  and  such  an 
amendment  is  liable  to  be  set  aside.  Where  it 
becomes  necc$»iary  to  make  an  amendment  of 
this  nature,  the  plaintiff  should  fiist  obtain 
leave  (on  notice  to  the  defendant)  to  amend 
the  writ  of  summons.  Large  v.  Large  (W.  N. 
1877,  198)  and  Johnson  v.  Palmer  (4  C.  P.  D. 
258)  observed  on.  Moore  v.  Alwill,  8  L.  R., 
Ir.  245.  S.  P.,  United  Telephone  Co,  v.  Tasker, 
69  L.  T.  852. 

Extent  of  Power  of  Court.] — There  is  no  kind 
of  error  or  mistake  which  it  not  fraudulent  or 
intended  to  overreach,  the  court  ought  not  to 
correct,  if  it  can  be  done  without  injustice  to  the 
other  party.  Courts  do  not  exist  for  the  sake  of 
discipline,  but  for  the  sake  of  deciding  matters 
in    controversy,    and    1    do    not   legnrd    such 


amendment  as  a  matter  of  favour  or  of  grace. 
— Per  Bowen,  L.J.  Cropper  v.  Smith,  63  L.  J.^ 
Ch.  891 ;  26  Ch.  D.  710 ;  51  L.  T.  733  ;  33  W.  R. 
60. 

It  is  the  duty  of  a  plaintiff  to  come  fully  pre- 
pared at  the  hearing  to  ask  the  court  for  a  decree ; 
and  if  he  is  not  so  prepared,  and  the  suit  appears 
defective  from  his  de&ult,  it  is  then  a  matter  of 
discretion  or  indulgence  to  grant  him  leave  to 
supply  the  defect.  Bierdermann  v.  Seymour j  1 
Beav.  504. 

The  court  will  allow  an  amendment  of  plead- 
ings where  a  party  to  the  action  would  not  be 
seriously  and  irremediably  damnified  by  such 
amendment  being  allowed,  or  where  no  injury 
would  be  caused  which  could  not  be  compensated 
for  by  costs.  Claparede  v.  Commercial  Union 
Association,  32  W.  R.  262— C.  A.  S.  P.,  TrvfoH^ 
In  re,  Ti-afford  v.  Blanc,  53  L.  T.  498  ;  34  W.  R. 
56. 

In  an  action  against  a  lessee  to  set  aside  a 
lease  granted  under  a  power,  the  statement  of 
claim  stated  that  the  donee  of  the  power  had 
received  a  specified  sum  as  a  bribe,  and  stated 
the  circumstances ;  the  defence  denied  that 
that  particular  sum  had  been  given,  and  denied 
each  circumstance,  but  contained  no  general 
denial  of  a  bribe  having  been  given.  Fry,  J., 
having  held  that  the  denial  was  evasive,  and 
amounted  to  an  admission  that  some  bribe  had 
been  given,  and  having  refused  leave  to  amend 
the  statement  of  defence  : — Held,  by  the  court 
of  appeal,  that  leave  to  amend  the  statement  of 
defence  ought  to  be  given.  Tildesley  v.  Harper, 
48  L.  J.,  Ch.  495  ;  10  Ch.  D.  393  ;  39  L.  T.  552  ; 
27  W.  R.  249— C.  A. 

Per  Bramwell,  L.J. :  As  a  general  rule,  leave 
to  amend  ought  not  to  be  refused .  unless  the 
court  is  satisfied  that  the  party  applying  is 
acting  mala  fide,  or  that  his  blunder  has  done 
some  injury  to  the  other  side,  which  cannot  be 
compensated  by  payment  of  costs,  or  otherwise. 
lb. 

All  such  amendments  in  pleadings  are  to  be 
allowed  as  may  be  necessary  for  enabling  the 
real  question  at  issue  to  be  tried,  subject  to  the 
limitation  that  the  whole  nature  of  the  action 
may  not  be  changed  by  amendment.  Where, 
therefore,  an  action  was  brought  for  the  rescission 
of  a  contract  for  the  sale  of  land,  and  one  of  the 
defendants,  who  had  entered  into  the  contract 
on  behalf  of  others  of  the  defendants,  who  were 
the  real  vendors,  disclaimed  by  his  defence  all 
interest  in  the  contract : — Held,  that  such  defend- 
ant's defence  should  be  amended  by  confining 
the  disclaimer  to  any  beneficial  interest  in  the 
contract,  and  stating  that  he  only  contracted  as 
agent,  and  that  such  defendant  should  be  added 
as  a  plaintiff,  in  a  counter-claim  by  the  real 
vendors,  to  compel  the  specific  performance  of 
the  contract.  BlenMiorn  v.  Penrose,  43  L.  T. 
668  ;  29  W.  R.  237. 

Beatonable  and  bon&  flde  Canee  of  Action.  J 
— An  amendment  in  a  statement  of  claim,  under 
Ord.  XXVI.  r.  1,  will  not  be  allowed,  unless  the 
court  is  satisfied  that  there  are  reasonable 
grounds  for  the  cause  of  action  sought  to  be 
saved  by  the  amendment,  and  that  such  cause  of 
action  is  presented  bon4  fide  for  the  benefit  of 
the  plaintiff.  Billon  v.  Balfour,  20  L.  R.,  Ir* 
600. 

Prejudice  to  PlaintifT.]  —  The  defendants,  a 
tramway    company,   were   sued   in    respect  of 
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injniies  alleged  to  have  been  occasioned  to  the 
plaintiff  through  their  not  having  maintained  a 
road  upon  which  their  tramway  ran,  in  a  safe 
and  proper  condition.  Six  months  after  the 
close  of  the  pleadings  the  defendants  applied  for 
leave  to  amend  their  defence  by  setting  up  a 
contract  under  s.  29  of  the  Tramways  Act,  1870, 
by  which  the  liability  to  maintain  the  road  was 
shifted  from  them  to  the  vestry,  the  road  authority 
of  the  district.  Since  the  close  of  the  pleadings 
the  statutory  period  of  limitation  within  which 
the  plaintiff  could  have  sned  the  vestry  had 
elapsed  : — Held,  that  the  defendants  ought  not 
to  be  allowed  to  amend  their  defence,  because 
the  plaintiff  could  not  be  placed  in  the  same 
position  as  if  the  defendants  had  pleaded  cor- 
rectly in  the  first  instance.  Steward  v.  North 
Metropolitan  Tramways  Co.^  55  L.  J.,  Q.  B.  157  ; 
16  Q.  B.  D.  556 ;  54  L.  T.  35  ;  34  W.  R.  316 ;  50 
J.  P.  324— C.  A. 

Claim  barred  by  Statute  of  LimitationM.] — ^A 
plaintiff  will  not  be  allowed  to  amend  by  setting 
up  fresh  claims  in  respect  of  causes  of  action 
which  since  the  issue  of  the  writ  have  become 
barred  by  the  Statute  of  Limitations.  Weldon 
V.  Nedl,  66  L.  J.,  Q.  B.  621  ;  19  Q.  B.  D.  394  ; 
36  W.  B,.  820— C.  A. 

Vo  Title  to  me  when  Writ  iuued.] — ^Where 
there  has  been  no  title  to  sue  at  the  time  of  filing 
an  original  bill  or  information,  a  decree  cannot 
be  founded  upon  a  right  of  suit  subsequently 
acquired  and  brought  forwani  by  a  supplemental 
bill,  or  by  way  of  amendment,  the  rule  applying 
not  only  in  cases  where  the  title  to  sue  in  respect 
of  the  whole  matter  of  the  suit  is  acquired  sub- 
sequently to  filing  the  original  bill,  but  also  in 
cases  where  the  title  to  sue  in  respect  of  any  of 
the  matter  of  the  suit  is  so  acquired ;  and  the 
principle  l)eingthat  there  must  be  a  right  of  suit 
when  the  suit  is  commenced ;  and  a  supple- 
mental bill  is  not  the  commencement,  but  the 
continuance  of  the  suit.  Att.-Oen,  v.  Axon 
(otherurite Aberavoii)  Corporation^^  De  G.  J.&  S. 
537. 

If  a  plaintiff  has  no  title  to  maintain  his  suit 
at  the  time  when  the  bill  is  filed,  he  cannot  carry 
on  the  suit  by  subsequently  acquiring  a  title  and 
amending  the  bill  accordingly.  Ecaru  v.  Bag- 
thaw,  39  L.  J.,  Ch.  145  ;  L.  R.  5  Ch.  340 ;  18 
W.  R.  657. 

Unintentional  OmiMion.] — ^Whento  a  declara- 
tion on  contract  there  is  a  plea  of  payment 
which  could  not  have  been  intended  to  admit 
the  liability  contended  for  by  the  plaintiff,  the 
court  will  allow  the  defendant  to  amend.  Hen- 
derson V.  Squire,  10  B.  &  S.  183  ;  38  L.  J.,  Q.  B. 
73  ;  L.  R.  4  Q.  B.  170 ;  19  L.  T.  601  ;  17  W.  R. 
51^. 

If  the  plaintiff  in  a  suit  omits  to  put  facts  in 
issue  by  his  original  bill,  or  by  amendment,  leave 
to  file  a  supplemental  or  amended  bill,  after  the 
suit  is  at  issue,  ought  not  to  be  granted  by  the 
court,  on  the  ground  of  inadvertence.  A  petition 
to  obtain  such  leave  ought  to  make  out  a  case  of 
new  evidence  lately  discovered,  material  to  the 
plaintilTs  equity,  and  which,  with  reasonable 
diligence,  could  not  have  been  discovered  before ; 
but  in  snch  case  the  suit  ought  to  be  disposed  of 
without  prejudice  to  the  matter  omitted  to  be 
put  in  issue,  which  the  plaintiff  may  prosecute 
in  any  future  suit.  M'XtiU  v.  Cahill,  2  Bligh, 
229. 


Where  pleadings  arc  informal,  and  do  not  raise 
the  question  the  parties  intended  to  raise,  the 
court  or  a  judge  is  bound  to  alter  them,  so  as  to 
make  them  in  accordance  with  the  intention  of 
the  parties.  Ritehie  v.  Van  (iclder,  9  Ex.  762 ; 
18  Jur.  385;  2W.  R.  418. 

But  when  pleadings  raise  the  question  in  dis- 
pute between  the  parties,  it  is  discretionary  with 
the  court  or  judge  whether  they  will  allow  others 
to  be  substituted  in  order  to  raise  some  other 
question.    lb. 

Therefore,  where  issue  was  joined  on  never 
indebted,  the  court  held  itself  not  bound  to  allow 
a  plea  of  illegality  of  consideration  for  the  con- 
tract between  the  parties  to  be  substituted  for 
never  indebted,  although  it  was  sworn  that  that 
illegality  was  the  real  question  in  controversy 
between  the  parties.    Ih. 

Leave  to  amend  will  be  granted  where  a  slip 
appears  in  the  pleadings,  but  not  so  as  to  raise 
a  fresh  cause  of  action.  Clarke  v.  York,  47  L,  T. 
381  ;  31  W.  R.  62. 

Frand  and  msrepreeentation.] — ^Amendment» 
as  a  rule  at  the  trial  are  not  allowed  to  raise  a 
charge  of  fraud  at  a  time  when  the  case  has  been 
launched  independently  of  fraud.  Hendriks  v.. 
Montagu,  50  L.  J.,  Ch.  257  ;  17  Ch.  D.  642 ;  44 
L.  T.  89  ;  30  W.  R.  168. 

A  judge  has  an  absolute  discretion  to  allow  any 
amendment  of  the  pleadings.    Therefore,  where, 
in  the  middle  of  the  trial  of  a  probate  suit  before* 
the  court  and  a  jury,  one  party  applied  to  amend, 
by  adding  a  plea  of  fraud  : — Held,  that  the  judge  - 
had  the  right  to  exercise  his  discretion  in  favour 
of  the  party  applying  to  add  the  plea.    Biding 
v.  Hawkins,  58  L.  J.,  P.  48  ;  14  P.  D.  66 ;  60- 
L.  T.  869  ;  37  W.  R.  575. 

The  statement  of  claim  in  an  action  for  fraudu- 
lent misrepresentation  in  a  prospectus  relating  to 
a  company,  contained  a  general  allegation,  that 
the  prospectus  comprised  many  untrue  and  mis- 
leading statements,   and  then  set  out  certain 
specific  instances  of  alleged  misrepresentation, 
amongst  others  the  following :  "  That  the  plastic 
or  surface  clay  on  the  Fletton  property  was  of  an 
average  depth  of  thirteen  feet,  whereas,  in  fact, 
at  the  deepest  part  such  clay  was  only  eleven 
feet  or  thereabouts  in  depth,  diminishing  to  two  • 
feet."     At  the  trial   the   plaintiff  proposed  to 
adduce  evidence  that  there  was  an  average  depth - 
of  six  feet  of  clay,  that  only  four  feet  of  this- 
could  be  used  for  making  the  best  bricks,  and 
that  instead  of  there  being  thirty-three  acres  in 
the  property,  as  stated  in  the  prospectus,  there- 
were  in  reality  only  eighteen  acres  : — Held,  that 
evidence   of    these   alleged    misrepresentationa- 
could  not  be  admitted  as  they  had  not  been 
specifically  pleaded,  and   that  leave  to  amend' 
would  not  be  granted.    Sytnonds  y.  City  Bank, 
34  W.  R.  364. 

Undue  Inflnenoe.]— M.  A.  D.,  the  testatrix,  in 
1853,  made  her  will,  by  which  she  gave  her  pro- 
perty equally  between  the  plainti&,  defendants 
and  interveners.  In  an  action  by  the  plaintiffis 
propounding  this  will,  it  appeared  that  in  1874 
she  gave  instructions  for  another  will,  which 
would  have  deprived  the  plaintifib  of  all  interest 
in  her  estate.  In  the  course  of  the  plain- 
tiffs' case  some  evidence  was  given  tending  to 
shew  that  the  testatrix  was  prevental  by  force 
and  threats  from  executing  the  proposed  will. 
The  court  allowed  the  pleadings  to  be  amended 
by  adding  statements  to  that  effect,  and  praying 
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for  a  deolaration  that  the  plaintifEs  held  their 
shares  as  trustees  for  the  defendants  and  inter- 
veners. Betts  V.  D(mgUy^  48  L.  J.,  P.  71 ;  5  P.  D. 
26 ;  41  L.  T.  560. 

To  Saiie  FroitleM  Inquiry.] — I  do  not  think 
1  ought  to  allow  an  amendment  for  the  purpose 
of  directing  what  would  prohablj  be  a  imitless 
inquiry — Per  Kay,  J.  YorkthVn  RaUtoay  Waggon 
Co.  V.  Maclure,  51  L.  J.,  Ch.259 ;  19  Ch.  D.  489  ; 
45  L.  T.  761 ;  30  W.  B.  291. 

Cause  of  Action  not  entirolj  eluuiged.]  — 

The  plaintiff  and  the  defendant  each  had  a  lease 
of  a  field  from  each  of  two  tenants  in  common. 
The  defendant  entered  the  field,  and  cut,  made 
into  hay  and  removed  a  crop  of  growing  grass. 
;^e  also  put  a  lock  on  the  gate  of  the  field,  but  the 
gate  was  not  always  kept  locked.  In  an  action 
of  trespass  and  trover  by  the  plaintiff  against 
the  defendant : — Held,  that  it  would  not  lie,  as 
they  were  tenants  in  common,  and  nothing 
amounting  in  law  to  an  ouster  having  occurred, 
and  that  the  plaintiff  could  not  amend  his  decla- 
ration by  changing  the  action  into  one  of 
account,  under  4  Anne,  c.  16,  s.  27,  since  that 
would  be  to  change  the  entire  character  of  the 
action  and  the  questions  at  issue.  Jacoht  v. 
Seward,  41  L.  J.,  C.  P.  221  ;  L.  R.  5  H.  L.  464  ; 
27  L.  T.  186.  Affirming  18  W.  R,  953— Ex.  Ch. 
S.  P.,  Smurthwaite  v.  Rioliardson,  15  C.  B.  (N.S.) 
463. 

Semble,  an  amendment  converting  a  claim  on 
the  footing  of  a  subsisting  lease  into  a  claim 
on  the  footing  of  eviction,  ought  not  to  be 
allowed.  Newhy  v.  Sliarpe,  47  L.  J.,  Ch.  617  ; 
8  Ch.  D.  39  J   38  L.  T.  583  ;  26  W.  R.  685. 

Where,  to  an  action  on  a  cheque,  the  defendant 
pleaded  but  one  plea,  which  admitted  the  making 
the  cheque,  the  court  refused  to  peimit  him  also 
to  plead  that  the  cheque  required  a  stamp.  Jen- 
Mm  V.  Croecht  5  D.  P.  C.  293. 

Amendment  allowed  in  a  penal  action  which 
does  not  introduce  any  new  substantive  cause  of 
action.    Maddock  v.  Ifammei,  7  Term  Rep.  55. 

Where  a  defendant  pleaded  never  indebt^  to 
an  action  for  money  lent,  and  issue  was  joined 
thereon,  the  court  refused  to  allow  him  to  sub- 
stitute a  plea,  that  the  money  was  lent  for  the 
purpose  of  purchasing  shares  in  a  foreign  lottery 
and  reselling  them  in  England.  Ritchie  v.  Van 
Oeldcn,  9  Ex.  762  ;  18  Jur.  385. 

Where  an  amendment  merely  consists  in  a 
correction  of  a  blunder  in  the  statement  of  the 
contract,  and  does  not  vary  the  real  question 
the  parties  came  to  try,  the  judge  is  warranted 
in  allowing  it  without  imposing  any  condition. 
St.  Losky  V.  Green,  9  C.  B.  (N.8.)  370 ;  2  F.  &  F. 
106  ;  30  L.  J.,  C.  P.  19 ;  7  Jur.  (n.s)  394  ;  3 
L.  T.  297  ;  9  W.  R.  119. 

A  declaration  that  the  defendant  contracted  to 
sell  to  the  plaintiff  **a  cargo  of  Merthyr  coal  of 
the  deicription  called  through  and  through  to  be 
hand-picked."  This  description  being  proved  to 
be  inconsistent  and  unintelligiUe,  and  the  real 
contest  being  whether  or  not  the  contract  was 
for  "  hand-picked  cotd,"  the  judge  amended  it  by 
striking  out  the  words  in  italics,  the  costs  being 
the  defendant's  costs  in  the  cause.  The  jury 
having  found  for  him  : — ^Held,  that  the  amend- 
ment was  properly  made.    Ih. 

To  an  action  for  false  imprisonment,  the  de- 
fendant pleaded  a  justification  of  several  facts 
which  constituted  reasonable  and  probable  cause 
for  his  suspecting  that  the  plaintiff  had  stolen 


his  goods.  He  failed  to  prove  all  the  allegationBy 
and  the  judge  amended  it  by  altering  one  and 
striking  out  others  : — Held,  that  the  amendment 
was  properly  made,  the  facts  stated  in  the  plea, 
as  amended,  affording  sufficient  reasonable  and 
probable  cause  for  the  suspicion*  Hailet  v. 
Marki,  7  H.  &  N.  56  ;  30  L.  J.,  Ex.  389  ;  7  Jur. 
(N.S.)  851 ;  4  L.  T.  805  ;  9  W.  R.  808. 

A  declaration  that  the  plaintiff  entered  into 
the  service  of  the  defendant  as  a  commercial 
traveller  at  a  yearly  salary,  and  that  he  agreed 
to  continue  him  in  his  employ  for  a  whole  year, 
and  that  he  discharged  him.  It  was  proved  that 
there  was  a  usage  in  the  trade  that  commercial 
travellers  should  be  dismissed  with  a  three 
months'  notice : — Held,  that  the  contract  was 
not  proved,  the  condition  as  to  the  notice  not 
being  in  defeasance  of  the  contract,  but  forming 
part  of  it,  but  that  the  plaintiff  ought  to  have 
been  allowed  to  amend  at  the  trial,  without 
costs.  Metzner  v.  Bolton,  9  Ex.  518  ;  2  C.  L.  R. 
685  ;  23  L.  J.,  Ex.  130 ;  2  W.  R.  302. 

A  plaintiff  declared  as  for  an  injury  to  land 
in  his  possession,  which,  however,  turned  out  on 
the  trial  to  have  been  in  the  possession  of  his 
tenant.  The  real  question  in  controversy  be- 
tween the  parties  was,  whether  the  land  was 
the  plaintiff's  property,  and  whether  there  was  a 
right  of  way  across  it : — Held,  that  the  judge 
had  power  to  amend  the  declaration,  so  as  to 
adapt  it  to  an  injury  to  the  plaintiff's  reversion- 
ary interest.  May  v.  Footner,  5  El.  &  Bl.  505  ; 
26  L.  J.,  Q.  B.  32  ;  1  Jur.  (N.a.)  1019  ;  4  W.  R.  9. 

Explanatory  Words.] — ^A  declaration  that  the 
defendant  published  of  the  plaintiff  that  ''a 
receipt  was  obtained  from  the  defendant  by 
fraudulent  means,  and  that  the  plaintiff  was 
cognisant  of  such  fraud."  The  judge  allowed 
an  amendment,  by  introducing  the  letter  alleged 
to  contain  the  libel,  with  the  words  "  meaning 
therebv"  immediately  befora  the  libel  charged  : 
— Held,  properly  made.  Saunders  v.  Bate,  1 
H.  &,  N.  402. 


And  Partionlars.] — A  declaration  that 


the  defendant,  by  falsely  representing  that  he 
was  paying  701.  a  month  for  stock  consumed,  and 
was  taking  lOOZ.  a  month  as  receipts  from  his 
business  as  a  publican,  induced  the  plaintiff  to 
purchase  the  business.  At  the  trial  it  appeared 
that  the  payments  and  receipts  were  as  alleged, 
but  the  business  was  chiefly  out-door  business,  and 
that  the  representation  was  that  it  was  done  over 
the  counter.  The  judge  amended  the  declaration 
by  inserting  the  words,/' and  that  the  business 
was  a  bar  business,  carried  on  at  home,  and 
chiefly  over  the  counter,  and  not  a  business  done 
elsewhere  or  out  of  the  house  "  : — Held,  that  he 
had  power  to  make  the  amendment,  under  b.  222 
of  the  15  &  16  Vict.  c.  76.  Bvles  v.  BavU,  4 
H.  &  N.  484  ;  1  F,  &  F.  563  ;  28  L.  J.,  Ex. 
287.  . 

Insertion  of  Particulars.] — ^A  plea  of  justifica- 
tion in  an  action  for  a  malicious  prosecution,  on 
a  charge  of  receiving  stolen  goods,  alleged  that 
the  goods  had  been  stolen  by  *'some  persons 
unknown,"  and  the  evidence  shewed  that  the 
plaintiff  had  received  the  goods  from  a  servant 
of  the  defendant,  named  John  Press : — Held, 
that  the  judge  had  properly  exercised  his  dis- 
cretion in  allowing  the  pica  to  be  amended,  by 
striking  out  the  words  **8ome  person  unknown, 
and  substituting  the  words  "one  John  Press." 
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Pratt  V.  Hanhvry,  14  Q.  B,  190  ;  19  L.  J.,  Q.  B. 
17;  13  Jur.  1003. 

At  the  trial  of  an  action  for  alleged  infringe- 
ment of  a  patent  by  the  importation  into  British 
waters  of  a  material  manafactured  abroad  ac- 
cording to  the  patent  process,  for  the  purpose  of 
having  it  transhipped  for  exportation,  evidence 
was  given  that  the  defendants  had  acted  as 
castom-house  agents  for  the  foreign  manufac- 
furing  firm,  in  getting  the  goods  landed  and 
stored  in  this  country.  Leave  was  g^ven  to  the 
plaintiff,  at  the  hearing  of  the  tri^,  to  amend 
the  statement  of  claim  by  alleging  this  practice, 
and  that  such  practice  was  an  infringement. 
NobeVM  ExploHve  Co,  v.  Jones,  49  L.  J.,  Ch.  726  ; 

17  Ch.  D.  721  ;  42  L.  T.  754  ;  28  W.  R.  653. 

InTolYing  Biiferent  Game  of  Action.] — ^An 

amendment  will  not  be  allowed  at  the  trial, 
where,  in  tort,  the  plaintiff  has  stated  one  cause 
of  action,  and  the  evidence,  failing  to  sustnin  it, 
has  endeavoured  to  raise  another  one.  Brad- 
tooHh  V.  Foslmw,  10  W.  R.  760. 

Leave  at  the  hearing  to  amend  a  bill  by  the 
Introduction  of  matter  which  will  make  a  new 
case,  although  not  formerly  granted,  may  now, 
under  Judicature  Act,  Ord.  XXV T I.  r.  1,  be 
giren  in  a  suit  brought  to  a  hearing  upon  motion 
for  decree  under  the  old  practice.  Bvddiiig  v. 
Murdoch,  45  L.  J.,  Ch.  213 ;  1  Ch.  D.  42  ;  24 
W.  R.  23. 

Amendments  as  a  rule  at  the  trial  are  not 
allowed  to  raise  a  charge  of  fraud  at  a  time 
when  the  case  has  been  launched  independently 
of  fraud.  Hendriks  v.  MontagUy  50  L.  J.,  Ch. 
267  ;  17  Ch.  D.  642  ;  44  L.  T.  89  ;  30  W.  R.  168. 

A  declaration  for  giving  a  false  character  of 
P.,  a  clerk,  alleged  that  the  defendant  fraudu- 
lently represented  to  the  plaiatiff  that  the  reason 
why  he  had  dismissed  P.  was  the  decrease  in  his 
business,  and  recommended  the  plaintiff  to  try 
P.,  and  knowingly  suppressed  and  concealed 
from  the  plaintiff  the  fact  that  P.  had  been 
dismissed  from  his  employ  on  account  of  dis- 
honesty. It  Appeared  that  P.  had  been  guilty  of 
dishonesty  while  in  the  defendant's  employ,  but 
that  the  defendant  had  not  mentioned  that  fact 
to  the  plaintiff  when  he  recommended  him  to 
try  P.  It  also  appeared,  however,  that  P.  had 
not  been  dismissed  on  account  of  his  dishonesty, 
but  really  for  the  reason  which  the  defendant 
had  assigned  to  the  plaintiff : — Held,  that  this 
evidence  did  not  support  the  declaration,  and 
the  judge  refused  to  allow  an  amendment  by 
inserting  an  allegation  that  P.,  whilst  in  the 
defendant's  employ,  was  guilty  of  dishonesty, 
instead  of  the  allegation  that  "P.  had  been 
dismissed  from  the  employment  of  the  defen- 
dant on  account  of  dishonesty,"  and  that  the 
amendment  was  properly  refused,  the.  matter  in 
controversy  between  the  parties  being,  not 
whether  the  defendant  had  fraudulently  sup- 

Sressed  the  fact  that  P.  had  been  guilty  of  dis- 
onesty,  but  whether  he  had  given  the  true  reason 
for  having  dismissed  him.  Wilkin  v.  Heed,  15 
C.  B.  192 ;  2  C.  L.  R.  796 ;  23  L.  J.,  C.  P.  193 ; 

18  Jur.  1081  ;  2  W.  R.  566. 

In  a  foreclosure  action  a  defence  and  counter- 
claim were  put  in  claiming  payment  of  what 
should  be  found  due  to  the  defendant  on  taking 
the  accounts,  but  not  expressly  claiming  to  open 
the  accounts  or  specifying  improper  charges.  An 
application  to  amend  at  the  hearing  was  refused. 
The  court,  however,  permitted  the  parties  to 
give  evidence  as  to  the  accounts,  on  the  ground 


that  it  might  be  the  duty  of  the  court  under 
Ord.  XXV III.  r.  1,  to  make  all  such  amend- 
ments as  should  be  necessary  for  determining 
the  real  question  between  the  parties,  and  having 
heard  the  evidence  without  ordering  amendment, 
the  court  treated  the  pleadings  as  amended,  and 
decided  on  the  evidence.  Ward  v.  Sfiarp^  63 
L.  J.,  Ch.  313 ;  50  L.  T.  667 ;  32  W.  R.  584. 

A  plaintiff  in  his  statement  of  claim  asked  for 
rescission  of  his  contract  to  take  shares  in  the 
defendant  company  on  the  groimd  of  misrepre- 
sentations in  the  prospectus.  A  winding-up 
order  was  subsequently  made.  The  plaintiff 
after  this  amended  his  statement  of  claim : 
— Held,  that  a  shareholder  may  save  his  rights 
and  claim  relief  on  the  grounds  originally  put 
forward  before  the  commencement  of  the 
winding-up ;  that  each  allegation  of  fraud  is 
like  a  separate  count  in  an  indictment ;  that  an 
amendment  introducing  new  matter  failed  ;  but 
that  amendments  which  merely  enlarged  and 
mode  more  precise  the  original  allegations  must 
stand.  Cochiedge  v.  Metropolitan  Coal  Ooruiumeri 
Axsociatwi,  64  L.  T.  826  ;  39  W.  R.  637.  Affirmed 
65  L.  T.  432— C.  A. 

An  allottee  of  shares  brought  an  action  for 
fraudulent  misrepresentation  against  directors 
of  his  company,  and  by  the  indorsement  on  the 
writ  he  claimed  indemnity  and  rescission  of  his 
contract  to  take  shares.  The  company  was 
onlered  to  be  wound  up.  The  plaintiff  by  his 
claim  asked  for  indemnity,  but  not  rescission. 
An  application  to  determine  whether  the  plain- 
tiff was  to  be  a  contributory  stood  over  pending 
this  trial: — Held,  that  the  plaintiff  could  not 
obtain  rescission  on  the  pleadings  and  leave  to 
amend  was  refused.  Cargill  v.  Bower,  47  L.  J., 
Ch.  649  ;  10  Ch.  D.  602  ;  38  L.  T.  779  ;  26  W.  R. 
716. 

In  an  action  for  an  excessive  distress  not 
averring  that  the  sum  distrained  for  was  not 
due,  with  a  count  for  selling  before  the  expiration 
of  fiive  days,  the  plaintiff  at  the  trial  applied  to 
amend,  by  adding  a  coimt  for  distraining  and 
selling  goods  to  satisfy  more  rent  than  was  due. 
The  judge  refused  to  allow  the  amendment,  on 
the  gix)und  that  it  was  not  a  matter  in  dispute 
at  the  commencement  of  the  action : — Held, 
properly  disallowed.  Luooi  y.  TarUton,  3  H.  &  N. 
116;  27  L.  J.,  Ex.  246. 

Action  changed  to  Infoniuition.] — ^An  action 
may,  by  amendment  of  the  writ  and  statement 
of  claim,  be  turned  into  an  information  and 
action  without  prejudice  to  a  pending  motion  in 
the  action,  the  necessary  sanction  of  the  attorney- 
general  being  obtained.  Caldwell  v.  Paghain 
Harbour  Eeclamation  Go,,  46  L.  J.,  Ch.  796 ; 
2  Ch.  D.  221 ;  24  W.  R.  690. 

No  Denial  or  General  TraTeree.^ — The  de- 
fendant delivered  a  defence  containmg  only  a 
general  denial : — Held,  that  this  amounted  to 
an  admission  of  the  allegations  in  the  statement 
of  claim,  but  leave  to  amend  was  given.  Chreen 
V.  Scvin,  13  Ch.  D.  589  ;  41  L.  T.  724. 

In  an  action  for  damages  for  an  alleged  in- 
fringement of  copyrightina  song,  the  defendant, 
by  his  defence,  alleged  that  the  song  had  not  been 
registered  at  Stationers*  Hall  until  the  9th  of 
December,  1876,  and  added,  'Hhe  defendant 
denies  that  the  song  has  been  duly  registered. 
The  time  of  the  fii-st  publication  thereof  is  not 
truly  entered  on  the  register " : — Held,  that 
under  this   pleading   the  defendant  was  only 
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entitled  to  prove  that  the  time  of  first  publication 
had  been  untruly  entered,  and  that  he  was  not 
at  liberty  to  prove  that  the  name  of  the  publisher 
had  been  untruly  stated,  and  that  leave  to  amend 
the  statement  of  defence  so  as  to  raise  the  latter 
point  ought  not  to  be  given,  even  though  by  the 
plaintifTs  own  evidence  at  the  trial  it  for  the  first 
time  appeared  that  the  name  of  the  publisher  had 
been  untruly  entered  in  the  register.  Collette  v. 
Ooode,  47  L.  J.,  Ch.  370  ;  7  Ch.  D.  842  ;  38  L.  T. 
504.  See  also  Crowe  v.  Barnicot^  46  L.  J.,  Ch. 
855  ;  6  Ch.  D.  753  ;  37  L.  T.  68  ;  25  W.  R.  789. 

The  plaintiff  claimed  to  be  tenant  in  possession 
of  a  part  of  the  foi*eshore  of  the  sea  at  Margate, 
and  he  sought  to  restmin  the  defendant  from 
removing  shingle  from  the  foreshore,  and  from 
placing  bathing  machines  upon  it.  The  defendant 
claim^  by  forty  years'  enjoyment  an  easement 
entitling  him  to  do  the  acts  complained  of,  and 
by  his  defence  denied  that  the  plaintiff  was  or 
ever  had  been  in  possession  of  the  foreshore  in 
question,  "save  subject  to  the  rights  of  the 
defenduit."  At  the  trial  Fry,  J.,  refused  the 
defendant  leave  to  amend  his  defence  by  striking 
out  the  qualifying  words,  making  the  denial  of  the 
plaintiff's  possession  an  absolute  one, and  claiming 
the  ownership  of  the  foreshore  : — Held,  that  the 
defendant  should  have  been  allowed  to  amend. 
Laird  v.  Briggs,  19  Ch.  D.  22 ;  45  L.  T.  238— 
C.  A.    Reversing  50  L.  J.,  Ch.  260  ;  29  W.  R.  197. 

An  allegation  in  the  statement  of  claim  was  not 
denied  in  the  defence,  though  evidence  was 
adduced  contradicting  it.  On  the  defendant,  at  a 
lat«  stage  of  the  case,  asking  leave  to  amend  : — 
Held,  that  on  the  balance  of  convenience,  leave  to 
amend  must  be  refused.  Lotuther  v.  Heaver^ 
59  L.  T.  631  ;  37  W.  R.  55.  Affirmed  infra  in  C.  A. 

The  plaintiff  claimed,  as  assignee  of  four  plots 
of  land  comprised  in  a  building  agreement,  that 
the  defendant  might  be  ordered  to  execute  to  him 
separate  leases  of  the  plots.  It  was  a  necessary 
part  of  the  plaintiff's  case  to  shew  that  the 
houses  on  the  plots  of  land  had  been  roofed  in 
at  the  time  when  he  acquired  the  title,  and  the 
statement  of  claim  contained  an  allegation  that 
the  plaintiff's  predecessor  in  title  had  roofed  in 
the  houses  by  March,  1887.  The  defendant  did 
not  deny  this  or  traverse  the  allegation  by  his 
defence,  but  alleged,  as  grounds  for  resisting  the 
plaintiff's  claim,  that  there  had  been  breaches  of 
the  conditions  in  the  building  agreement  under 
which  the  plaintiff's  predecessor  in  title  held 
with  regard  to  building  and  payment  of  rent. 
At  the  trial  of  the  action  it  csme  out  in  the 
evidence  that  small  portions  of  the  roofs  of  the 
four  houses  were  not  thoroughly  completed. 
The  defendant  applied  for  lil)erty  to  amend, 
traversing  the  allegation  in  the  statement  of 
claim:— Held,  that  the  defendant  had  not 
traversed  the  Allegation  that  the  i-oofs  were 
completed,  but  had  relied  on  other  grounds  for 
refusing  to  grant  the  leases,  and  that  he  mu^tbe 
taken  to  have  decided  not  to  rely  on  the  roofs 
not  being  completed,  and  that  it  was  too  late 
for  him  at  the  trial  to  ask  for  leave  to  amend. 
Lofvth^r  V.  Heater,  58  L.  J.,  Ch.  482  ;  41  Ch.  D. 
248  ;  60  L.  T.  310  ;  37  W.  R.  465— C.  A. 

Where  a  party  who  is  entitled  to  a  limited 
right  exercises  it  in  excess,  so  as  to  cause  a 
nuisance  or  create  a  right  of  action  entire  in 
its  nature  (as  where  a  window  or  a  drain  is 
enlarged  or  applied  to  other  purposes*  than 
originally  authorised),  as  the  entire  nuisance 
may  be  abated,  an  action  for  an  obstruction 
of    the  original   light  of  ea^'mcnt  cannot  be 


maintained,  until  its  exercise  has  been  reduced 
within  its  original  limits ;  and  if  an  action  is 
brought  for  the  obstruction,  in  which  the  right 
is  declared  upon  according  to  its  enlarged 
exercise,  and  the  declaration  is  not  supported 
by  the  proof,  on  a  traverse  of  the  right  as  laid, 
an  amendment  will  not  be  allowed,  as  the  effect 
would  be  to  evade,  and  not  to  determine  the 
question  really  in  controversy  between  the 
parties.     Cawktoell  v.  Bujoell,  26  L.  J.,  Ex.  34. 

Bamages — Claim  Increased.] — Where  the 
damages  were  laid  at  10/.,  though  the  sum 
sought  to  be  recovered  was  150/.,  and  the  jury 
returned  a  verdict  for  150/.,  the  court  made  a 
rule  absolute  for  amending  the  declaration  by 
increasing  the  damages.  Tebbs  v.  Barron,  5 
Scott  (N.E.)  837 ;  4  Man.  &  0. 844  ;  12  L.  J.,  C.  P. 
33. 

To  an  action  on  a  bill  of  exchange  the  defen- 
dant pleaded  that  he  did  not  accept,  and  proved 
that  the  bill  was  accepted  by  his  partner  in  the 
name  of  the  firm,  and  included  a  private  debt 
due  from  the  partner,  as  well  as  a  debt  due  from 
the  firm.  The  defendant  had  given  the  partner 
no  authority  to  accept  in  the  name  of  the  firm 
for  his  private  debt.  Quasre,  whether  the  plea 
was  proved.  In  such  a  case  the  court  amended 
the  declaration  by  adding  a  count  for  the  con- 
sideration, and  directed  a  verdict  to  be  entered 
for  the  sum  really  due  from  the  firm  upon  terms. 
Elenton  v.  Deicon,  L.  R.  2  C.  P.  20. 

The  claim  in  a  declaration  may  be  amendeit 
by  increasing  its  amount  .under  the  Common 
Law  Procedure  Act,  1852,  s.  222,  by  the  judge 
at  the  trial  of  the  action.  Knowlman  v.  Bluett^ 
43  L.  J.,  Ex.  29  ;  L.  R.  9  Ex.  I ;  29  L.  T.  462  ; 
22  W.  R.  77. 

Effect  of  Delay.] — Amendment  allowed  after 
the  time  limited  for  bringing  another  action, 
there  having  been  no  unnecessary  delay  in  hia 
proceedings.     Cross  v.  Kayc,  6  Term  Rep.  643. 

But  the  court  will  not  permit  any  amendments 
to  be  made  where  the  plaintiff  has  been  guilty  of 
delay  in  carrying  on  the  suit.  Ranking  v.  Marshy 
8  Term  Rep.  30.  S.  P.,  Steel  v.  Sowerby,  6  Term 
Rep.  161. 

And  it  was  held  an  unreasonable  delay  where 
the  action  had  been  depending  for  four  years. 
Goffv.  PoppleweU,  2  Term  Rep.  707. 

An  application  to  the  court  to  amend  pleaa 
does  not  fall  within  the  rule  respecting  the 
setting  aside  proceedings  for  irregularity,  witU 
regard  to  the  promptness  of  the  application. 
Welsh  or  Welch  v.  Hall,  9  M.  &  W.  14  ;  I  D. 
(N.s.)365;  11  L.  J.,  Ex.57. 

The  court  icfused  to  allow  a  replication  to  be 
amended  after  the  lapse  of  a  year  after  judgment 
pronounced  on  demurrer,  the  case  having 
previously  stood  over  that  the  parties  might 
mutually  agree  to  amend,  and  both  having- 
declined  to  do  so.  JIantmond  v.  Colls,  3  C.  B. 
212. 

The  court  will  not  give  leave  to  a  plaintiff  to 
amend  his  bill  if  he  has  not  taken  any  step  in  the 
])rosecution  of  the  suit  for  an  undue  length  of 
time  (in  this  case,  two  yeare  after  answers  put 
in),  and  is  not  able  to  explain  his  delay.  AUree 
V.  Ilordtn,  3  Jur.  816. 

Matter  struck  out — Time  for  Appealing' 

expired.] — In  action  under  s.  32  of  the  Patents 
Acts  of  1883  to  restrain  a  patentee  from  issuing- 
threats,   the    plaintiffs,  in   their  statement   of 
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claim,  alleged  that  the  defendants  patent  was 
invalid,  and  the  court  ordered  this  to  be  struck 
out.  After  the  time  for  appealing  had  long 
expired,  the  plaintifib  applied  to  the  judge  to 
whom  the  action  had  be^n  transferred  for  leave 
to  amend  by  inserting  the  same  all^ation.  The 
application  was  refused  : — Held,  by  Cotton  and 
Bowen,  L.JJ.,  that  liberty  to  amend  ought  to 
be  given,  but  upon  special  terms,  in  order  that 
the  defendants  might  not  suffer  any  loss  by  the 
plaintiffs  not  having  taken  the  proper  course  of 
appealing  in  due  time  from  the  first  order. 
Fry,  L.J.,  dissented,  and  was  of  opinion  that, 
though  the  amendment  was  in  itself  proper,  it 
was  not  competent  to  the  court  to  allow  it,  when 
doing  so  was  inconsistent  with  and  substantially 
revened  the  first  order  of  the  court,  which  was 
not  liable  to  be  appealed  from.  Kurtz  v.  Sjfenee, 
86  Ch.  D.  770 ;  58  L,  T.  820 :  36  W.  R.  438— 
C.  A. 


Bemnrrable  Petition — Svidence  gone 


into.] — ^Where,  after  a  petition  to  wind  up  a 
company  had  been  opened,  and  the  evidence 
gone  into,  counsel  for  the  respondent  raised  the 
point  that  the  petition  was  demurrable,  the 
court  gave  leave  to  amend  the  petition  on  the 
ground  that  it  is  the  duty  of  the  respondent  to 
be  prompt  with  a  demurrer,  and  that  he  should 
have  insisted  upon  the  court  giving  a  decision 
upon  the  demurrer  before  the  evidence  was  gone 
into.  White  Star  Consolidated  Gold  Mining  Cb., 
In  re,  48  L.  T.  815. 

Where  fonner  Order  Heglected.] — Where  a 

E lain  tiff  had  obtained  an  order  for  leave  to  amend 
is  declaration  on  payment  of  costs,  but  had  not 
made  the  amendment,  the  judge  who  tried  the 
cause  refused  to  allow  the  declaration  to  be 
amended  at  the  trial.  Geickie  v.  Monck,  1 
Car.  &,  K.  555. 

Sitoppel  by  Becord.] — An  action  was  brought 
against  two  defendants  claiming  damages  for 
the  wrongful  removal  of  certain  furniture  and 
delivery  of  such  of  the  furniture  as  had  not  been 
sold.  The  plaintiff  had  previously  recovered  judg- 
ment in  another  action  against  three  other  persons 
in  respect  of  the  same  matters.  At  the  trial,  after 
the  plaintiffs  evidence  and  that  of  one  defendant 
had  been  heard,  the  defendants  asked  leave  to 
amend  their  defence  by  adding  a  plea  of  merger 
of  the  cause  of  action  in  the  previous  judgment. 
There  was  some  evidence  of  acts  by  the  defen- 
dants subsequently  to  the  judgment  which  might 
give  the  plaintiffs  a  fresh  cause  of  action  : — Held, 
that  the  defence  of  the  judgment  in  the  previous 
action  could  not  be  raised  unless  pleaded,  and 
that  the  amendment  asked  for  should  not  be 
allowed,  as  it  was  not  possible  to  put  the  plain- 
tiffs in  the  same  position  as  if  the  defendants 
had  pleaded  it  at  first.  Ederain  v.  Cohen,  43 
Ch.  D.  187  ;  62  L.  T.  17 ;  38  W.  R.  177— C.  A. 

BiUff  of  Sale  Act.] — Where  in  an  action  on  an 
agreement  for  sale  reserving  the  vendor's  lien  a 
defence  of  the  Bills  of  Sale  Act  is  intended  to  be 
relied  on,  it  should  be  pleaded ;  but  leave  to  amend  ; 
was  given  at  the  trial,  so  as  to  raise  the  question. 
Cohum  V.  Collins,  66  L.  T.  431  ;  35  W.  R  610. 

Omisnon  to  Plead  Statute  of  Limitations.] — 
In  an  action  for  goods  bargained  and  sold,  where 
the  defendant  pleaded  a  set-off,  the  particulars 
of  which  had  not  been  delivered  till  after  joinder 


of  issue,  the  judge  considered  he  had  no  power 
to  allow  the  plaintiff  at  the  trial  to  reply  the 
statute  of  limitations  to  the  plea  of  set-off, 
Brancker  v.  Crozier,  16  L.  T.  391. 

Statute  of  Frandi.] — In  an  action  to  have 

it  declared  that  the  defendant  was  the  plain- 
tiff's agent  and  trustee  of  a  certain  house,  the 
defendant  pleaded  the  4th  section  of  the  statute 
of  frauds.  After  the  reply  of  the  plaintiff'a 
counsel,  the  defendant  asked  to  amend  his  defence 
by  pleading  the  7th  section,  which  had  beem 
mainly  relied  upon  in  argument : — Held,  that 
leave  to  amend  should  be  refused.  James  v.  Smith,, 
[1891]  1  Ch.  384 ;  63  L.  T.  524  ;  39  W.  R.  396. 
Affirmed,  on  other  grounds,  65  L.  T.  644— C.  A. 

Pleading  restored  after  Amendment.] — A  judge 
allowed  a  declaration,  in  an  action  on  a  mortgage 
deed,  to  be  amended  by  inserting  a  claim  ot 
interest,  and  after  an  objection  to  the  stamp  on 
the  deed,  the  plaintiff  abandoned  the  claim  of 
interest,  and  the  judge  gave  leave  to  alter  the 
record  again,  by  striking  out  the  part  inserted  to 
which  the  defendant  objected.  On  a  motion 
to  restore  the  record  to  its  condition  aa  first 
amended,  the  court  refused  to  interfere  with  the 
discretion  of  the  judge,  Morgan  v.  Pike,  14 
C.  B.473  ;  2C.L.  R.96  ;  23  L.  J.,  O.  P.64 ;  2W.R. 
193. 

Case  a4)oi=in^^  <^^'  Amendment.]— Observa- 
tion  as  to  the  danger  of  allowing  a  party  to  amend 
his  case  upon  a  reference  back  to  chambers,  after 
it  has  been  brought  before  the  court,  and  the 
exact  point  in  which  evidence  is  thought  to  be 
defective  is  known.  JBasham  v.  Smith,  22  Beav. 
190. 

Where  a  substantial  point  is  taken  at  the  bar 
upon  the  evidence,  but  is  not  sufficiently  raised 
by  the  pleadings,  the  court  may  either  give  leave 
to  amend  or  dismiss  the  bill  without  prejudice  ; 
but  the  practice  of  allowing  a  cause  to  stand  over 
for  amendment  should  be  very  sparingly  resorted 
to,  and  only  upon  special  grounds.  Gossip  v. 
Wright,  2  N.  R.  152  ;  32  L.  J.,  Ch.  648 ;  9  Jur. 
(NJS.)  592 ;  8  L.  T.  627  ;  11  W.  R.  602. 

After  Joinder  of  lasne.]  —  An  action  was. 
brought  by  a  municipal  corporation  to  restrain 
the  local  board  from  interfering  with  water  mains 
and  pipes  laid  down  by  the  corporation  in  the 
district  of  the  local  board.  Issue  was  joined  and 
admissions  made  to  raise  the  point  of  law  whether 
the  corporation  had  any  legal  right  to  break  up 
the  streets  vested  in  the  local  board,  which  was 
decided  agai  nst  the  plaintiffs.  The  pLaintiffs  then 
moved  to  be  allowed  to  amend  their  reply  by 
pleading  acquiescence  and  estoppel  by  conduct 
on  the  part  of  the  defendanth  : — Held,  that  the 
court  would  allow  the  amendment,  but  only  on 
the  terms  of  the  plaintiffs  paying  the  costs  whichr 
might  turn  out  to  have  been  thrown  away  by 
reason  of  the  amendment,  and  of  the  costs  of  the 
motion  being  costs  in  the  action,  but  to  be  the 
defendants'  in  any  event.  Prestan  Corporation  v. 
Fullwood  Local  Board,  34  W.  R.  200. 

In  an  action  for  specific  performance  of  an 
agreement  to  grant  a  lease  and  build  a  house,  issue 
had  been  joined,  the  pleadings  shewed  no  real 
dispute  between  the  parties,  and  the  action  had 
been  set  down  for  trial.  The  plaintiff  had  taken 
possession  under  the  agreement : — Held,  that 
leave  ought  not  to  be  given  to  the  defendant  to* 
amend  his  counter-claim  by  adding  thereto  a 
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claim  for  recovery  of  the  land  agreed  to  be  let. 
Clark  V.  Wray,  55  L.  J.,  Ch.  119  ;  31  Ch.  D.  68 ; 
53  L.  T.  485  ;  84  W.  R.  69. 

After  replication  filed  and  evidence  closed,  the 
court  will  not  give  leave  to  withdraw  replication, 
and  amend  the  bilL  Oodbold  v.  Ellis,  23  W.  B. 
338. 

The  conrt,  after  notice  of  trial  given  and  coun- 
termanded, allowed  the  defendant,  the  trial  not 
being  delayed  thereby,  to  add  upon  terms  a  plea. 
FieU  V.  Sawyer,  5  C.  B.  846  ;  5  D.  &  L.  777  ;  17 
L.  J.,  C.  P.  211. 

Leave  to  amend  pleadings  ought  to  be  granted 
even  at  the  last  moment,  where  it  is  necessary  to 
enable  the  court  to  finally  dispose  of  the  questions 
between  the  parties,  if  the  party  making  the 
application  is  acting  bonft  fide,  and  his  opponent 
can  be  fuDy  indemnified  against  any  injury 
occasioned  to  him ;  but  such  leave  is  an  indul- 
gence, and  OQKht  only  to  be  granted  on  terms. 
Ttldesley  v.  Harper  (10  Ch.  D.  393)  followed. 
Tntfort,  In  re,  Trafford  v.  Blane,  53  L.  T.  498  ; 
34  W.  B.  56. 

In  a  suit  to  set  aside  a  settlement  on  the  ground 
of  fraud  and  surprise  on  the  plaintiff,  evidence 
was  filed  in  reply  tending  to  shew  that  he,  at  the 
time  of  executing  the  settlement,  was  of  infirm 
mind.  Upon  the  hearing  of  a  motion  for  leave 
to  use  this  evidence  (which  had  been  objected  to 
as  not  being  properly  evidence  in  reply),  the 
plaintiff  asked  for  leave  to  amend  the  bill,  and  go 
into  fresh  evidence.  The  cause  was  at  issue  before 
the  1st  of  November,  1875  ;  and  the  hearing  had 
been  fixed,  and  only  accidentally  postponed. 
Leave  was  given  to  the  plaintiff  to  amend  the 
bill,  and  go  into  further  evidence.  Roe  v.  Davies, 
2  Ch.  D.  729  ;  24  W.  B.  606. 

An  application  for  liberty  to  file  a  supplemental 
answer,  for  the  purpose  of  pleading  the  Statute 
of  Limitations,  made  after  the  cause  was  at  issue 
and  witnesses  were  in  the  course  of  examination, 
refused,  with  costs.  Percival  v.  Oaney,  1 4  Jur.  473. 

At  Trial— Objeotion  mmt  be   Baised.] — ^An 

objection  to  the  form  of  action  should  be  expressly 
taken  at  nisi  prius,  in  order  that  the  judge  may 
make  such  amendment  as  may  be  necessary  for 
the  purpose  of  determining  the  real  question  in 
controversy.    Marks  v.  Feldliam,  10  B.  &  S.  371. 


Time  of  AppUeation.] — ^The  proper  time 


to  apply  for  an  amendment  of  pleadings  is  at  the 
conclusion  of  the  applicant's  case  ;  but  a  judge, 
sitting  without  a  jury,  may  in  his  discretion 
jJlow  an  amendment  after  he  has  begun  deliver- 
ing his  decision.  Rainy  v.  Bravo,  L.  B.  4  P.  C. 
287  ;  27  L.  T.  249  ;  20  W.  B.  873. 

The  plaintiff  claimed  specific  performance  of 
a  contract  for  the  purchase  of  a  business  by  the 
defendant,  or,  in  the  alternative,  damages.  The 
statement  of  claim  contained  an  allegation, 
which  was  denied  by  the  defendant,  that  the 
plaintiff  "is  and  always  has  been  ready  and 
willing  to  perform  the  contract  so  far  as  it  is  to 
be  performed  by  him."  The  plaintiff,  after  action 
brought,  sold  the  property,  the  subject-matter  of 
the  contract,  but  neither  before  nor  at  the  hearing 
of  the  action  did  he  ask  to  amend  by  striking  out 
the  claim  for  specific  performance : — ^Held,  that 
the  action  being  for  specific  performance,  and  the 
plaintiff  by  his  own  act  having  made  performance 
impossible,  he  was  not  ready  and  willing  to  per- 
form the  same  at  the  time  of  the  hearing  of  the 
action,  and  that  as  he  had  not  applied  to  amend 
the  claim  at  the  proper  time,  namely,  either  before 


the  hearing  or  before  the  case  was  opened  at  the 
hearing,  leave  to  amend  would  not  be  granted. 
Hipgrave  v.  Case,  54  L.  J.,  Ch.  399 ;  28  Ch.  B. 
356  ;  52  L.  T.  242— C.  A. 

A  plaintiff  who  has  failed  upon  the  main  issue 
raised  by  his  bill,  and  insisted  upon  by  him  at 
the  hearing,  will  not  be  allowed  after  the  hearing 
to  amend  his  biU  for  the  purpose  of  putting  in 
issue,  and  obtaining  collateral  relief  upon,  a  point 
disclosed  by  the  defendant  in  his  answer,  but  of 
which  the  plaintiff  has  hitherto  neglected  to  avail 
himself  by  amendment.  Knox  v.  Oye,  9  Jur.  (N.B.) 
1227  ;  9  L.  T.  573  ;  12  W.  B.  145.  Affirmed,  10 
Jur.  (K.S.)  861 ;  11  L.  T.  201 ;  12  W.  B.  1125— 
L.JJ. 

A  plaintiff  brought  an  action  for  injury  to  his 
land.  The  defendant  pleaded  a  right  of  way 
under  the  Prescription  Act,  and  at  common  law. 
At  the  trial,  after  the  counsel  for  the  defendant 
had  summed  up  his  evidence,  the  judge  allowed 
an  amendment  by  adding  a  plea  of  a  limited 
right-  of  way  over  the  land  at  such  times  of  the 
year  when  certain  fields  of  the  defendant  were 
under  cultivation.  A  verdict  was  entered  for 
the  plaintiff  by  consent  on  all  the  other  issues, 
and  the  jury  found  the  issue  raised  by  the 
added  plea  for  the  defendant : — Held,  that  the 
amendment  was  properly  allowed  and  that  the 
added  plea  was  valid.  Jojuis  v.  Dulkeley,  24  L.  T. 
104. 

After  Verdict.] — Leave  to  amend  after  verdict 
by  pleading  a  consideration  for  an  agreement  and 
alleging  it  as  a  substantive  cause  of  action, 
refused.    Noad  v.  Mumm,  40  L.  T.  100. 

The  court  allowed  a  defendant  to  amend  a  plea 
of  not  guilty  by  statute  by  inserting  in  the  margin 
statutes  necessary  to  justify  the  trespass  com- 
plained of,  after  verdict  for  the  defendant  and  a 
rale  nisi  to  set  it  aside.  Edtoards  v.  Hodges,  15 
C.  B.  477 ;  3  C.  L.  B.  472 ;  24  L.  J.,  M.  C.  81 ; 
1  Jur.  (N.8.)  91 ;  3  W.  B.  112. 

After  Judgment.]— The  court  refused  to  allow 
a  plea  to  be  amended  after  judgment  pronounced 
thereon.    Smith  v.  Z.  B.  ^  S,  C.  Ry.,  7  C.  B.  793. 

Where  a  writ  had  been  issued,  and  a  declaration 
delivered,  in  which  a  blank  was  left  for  the 
christian  name  of  the  defendant,  to  which  he 
pleaded,  and  afterwards  gave  a  written  consent, 
signecl  with  his  name  in  full,  to  an  order  for  pay- 
ment of  the  debt,  on  which  judgment  was  signed ; 
the  court,  a  year  and  a  half  after  the  judgment 
was  signed,  amended  the  declaration  and  judg- 
ment, by  inserting  the  christian  name  of  the 
defendant,  in  order  to  enable  the  plaintiff  to  pro- 
ceed to  outlawry.  Wood  v.  Hume,  1  B.  C.  Bep. 
189  ;  4  D.  &  L.  136  ;  15  L.  J.,  Q.  B.  319  ;  10  Jur. 
1008. 

In  1875  an  injunction  was  granted  restraining 
the  defendants,  the  corporation  of  Birmingham, 
from  pollating  by  sewage  the  river  Tame  ;  but  its 
operation  was  suspended  for  five  years,  so  as  to 
give  the  defendants  time  to  carry  out  works  for 
the  prevention  of  the  nuisance  complained  of. 
After  the  passing  of  the  Public  Health  Act,  1875, 
a  new  local  government  district  for  Birmingham 
was  created,  upon  whom  devolved  all  the  duties 
and  liabilities  of  the  old  local  authority.  On  a 
summons  by  the  plaintiffs  at  the  expiration  of 
the  five  years,  for  leave  to  amend  the  in  formation 
and  bill  by  adding  the  new  district  as  defendants : 
— Held,  that  no  amendment  in  the  pleadings 
could  be  made  after  final  judgment,  and  that  the 
new  district  could  only  be  brought  before  the 
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court  by  actioiL.  Att.-Gsn,  y.  Birmingham  CbV' 
poration,  15  Ch.  D.  428  ;  43  L.  T.  77  ;  29  W.  K. 
127. 

Where  an  amendment  of  a  statement  of  claim 
will  raise  a  question  not  raised  on  the  original 
pleadings,  will  involye  an  estate  in  further 
intricacies,  and  can  be  more  conveniently  raised 
in  a  separate  and  independent  action,  the  court 
will  refuse  leave  to  amend.  Blighty  In  re^  Blight 
Y.  Hartnoll,  45  L.  T.  531. 

Where,  after  an  order  had  been  made  in  an 
action  for  the  partition  and  sale  of  certain  pro- 
perty, in  which  it  was  referred  to  as  "  firstly,  &c., 
described  in  the  said  statement  of  claim,"  it  was 
discovered  that  the  property  was  there  mis- 
described,  leave  was  given  to  amend  the  state- 
ment of  claim,  and  the  ordei;  was  ordered  to  be 
postdated  as  of  a  day  after  the  amendment  had 
been  made.  WinUey  ▼.  WinkUy,  44  L.  T.  572  ; 
29  W.  R.  628. 


b.  Practice. 

Vaturo  of  propoiad  Amaiidinmit.] — ^The  court 
will  give  leave  to  a  plaintiff  to  amend  his  state- 
ment of  claim  i^ter  reply  and  joinder  of  issue 
under  Ord.  XXVIL  r.  1,  without  requiring  to  be 
satisfied  as  to  the  materiality  of  the  proposed 
amendment,  the  plaintiff  paying  the  costs  of  the 
application.  Cheiterjield  Co,  v.  Blacky  25  W.  B. 
409. 

The  court  will  allow  a  party  to  amend  his 
pleadings  under  Ord.  XXVII.  r.  1,  without 
requiring  an  affidavit  shewing  the  nature  and 
necessity  of  the  proposed  amendments.  Cargill 
V.  BowcTy  46  L.  J.,  Ch.  176  ;  4  Ch.  D.  78 ;  35 
L.  T.  621 ;  25  W.  R.  221, 

An  affidavit  in  support  of  a  special  appli- 
cation for  leave  to  amend  an  information  and 
bill,  the  amendments  of  which  had  been 
approved  by  the  attorney-general,  was  made 
by  the  solicitor  alone,  the  plaintiff  not  joining : 
— ^Held,  that  the  rule  that  the  plaintiff  must 
join  in  the  case  of  a  bill  does  not  apply  to  an 
Information  and  bill ;  and  that  the  affidavit  was 
sufficient.  AtL-OeTu  v.  Qutle/ord  Local  Boards 
40  L.  J.,  Ch.  636  ;  L.  R.  6  Ch.  863 ;  25  L.  T.  371 ; 
19  W.  R.  1074. 

In  giving  or  refusing  leave  to  amend  a  bill 
the  court  wiU  not  act  upon  the  opinion  of 
conns^,  but  will  form  its  own  judgment  as  to 
the  materiality  of  the  proposed  amendment 
JSiemming  v.  Afaddick^  L.  R.  9  £q.  175. 

Leave  to  amend  a  plea  wiU  not  be  granted 
unless  the  court  is  told  precisely  what  the 
amendment  is  to  be,  and  how  the  slip  happened. 
JdcJtsan  v.  JRoicey  4  Russ.  614 ;  9  L.  J.  (0.8.) 
Ch.  32  ;  28  R.  R,  168.    S.  P.,  Neuman  v.  WallU, 

2  Bro.  0.  C.  147  ;  Wood  v.  Strickland,  2  Ves.  &  B. 
150. 

Upon  an  application  to  file  a  supplemental 
answer,  the  defendant  should  state,  on  his  notice 
of  motion,  the  facts  intended  to  be  introduced 
therein.    Smith  v.  Hartley^  5  Beav.  432. 

A  notice  of  motion  for  liberty  to  file  a  supple- 
mental answer  ought  to  specify  the  new  facts  to 
be  introduced.    Maslar  v.  Mollis,  2  Beav.  236  ; 

3  Jur.  996. 

raots  in  Befenoe.] — ^It  is  not  necessary  to 
amend  a  bill  for  the  purpose  of  introducing  facts 
disclosed  in  the  answer  on  which  the  plaintiff 
means  to  rely  as  parts  of  his  cases,  entitling  him 
to  the  relief  which  he  has  prayed.  Atttoood  v. 
,  1  Russ.  363. 


Clerical  Xrron.]  —  Leave  given  to  amend 
clerical  errors  in  the  christian  names  of  the 
parties  to  a  suit  without  reserving  a  copy  of  the 
bill  so  amended.  Fish  y.  Mitfers,  23  L.  T.  486 ; 
19  W.  R.  93. 

Death  of  Opposite  Party.]— After  the  death  of 
a  defendant,  and  pending  the  appointment  by 
the  court  of  his  representative,  leave  to  amend 
the  bill  was  refused.  Joint  ^wik  Discount  Co, 
v.  Brown,  L.  R.  8  Eq.  376 ;  20  L.  T.  692, 

Party  in  Contempt.] — A  plaintiff  in  contempt 
is  at  liberty  to  proceed  with  the  cause  in  the 
ordinary  way.  Therefore  a  special  order  for 
leave  to  amend  was  granted  to  a  plaintiff  in 
contempt  as  necessary  for  the  next  step. 
Chatterton  v.  Thomas,  36  L.  J.,  Ch.  592. 

Order  —  Wliat  Amendments  allowed.]  —  An 
order  to  amend  as  plaintiffs  may  be  advised  does 
not  authorise  the  names  of  co-plaintiffs  to  be 
struck  out.  Sloggett  v.  Colins,  13  Sinu  456 ; 
7  Jur.  639. 

An  order,  made  at  the  hearing,  that  the  cause 
should  stand  over,  with  leave  to  amend  by 
adding  proper  parties  and  apt  words  to  charge 
them,  or  shew  that  other  parties  are  not  necessary, 
or  to  file  a  supplemental  bill,  does  not  entitle  the 
plaintiff  to  introduce,  by  amendment,  any  charge 
against  the  original  defendants  which  Is  not 
necessary  to  explain  the  amendment.  Qihson  v. 
Ingo,  6  Hare,  156. 

The  plaintiff  praying  relief  to  which  he  is  not 
entitled,  viz.,  a  sale  under  a  trust,  instead  of 
a  redemption  or  foreclosure  as  a  mortgagee, 
cannot  have  the  different  relief  under  the 
general  prayer ;  but  the  proper  relief  may  be 
obtained  by  amendment,  and  for  that  purpose, 
another  party  being  necessary,  liberty  was  given 
to  amend  by  adding  parties,  which  includes  the 
introduction  in  the  statement  of  facts  conse- 
quential upon  that  addition,  and  praying  such 
relief  as  he  may  be  advised.  Palk  y.  Clinton, 
12  Ves.  48  ;  8  R.  R.  283. 

Leave  to  amend  by  adding  parties  implies 
liberty  to  introduce  as  much  new  matter  as  is 
requisite  to  shew  the  interest  of  those  parties. 
Hawkins  v.  Miles,  1  L.  J.  (O.S.)  Ch.  76. 

Under  a  common  order  to  amend,  a  plaintiff 
may  introduce  new  plaintiffs  on  the  record. 
HUcliens  v.  Congreve,  6  L.  J.  (o.s.)  Ch.  176. 

A  plaintiff  who  had  obtained  leave  to  amend 
his  bill  for  the  purpose  of  adding  a  new  party, 
and  availed  himself  of  this  permission  to  inseVt 
a  fresh  paragraph  in  the  bill,  constituting  a  new 
case  against  an  original  defendant ;  the  court 
ordered  the  fresh  paragraph  to  be  expunged. 
Barlow  v.  M' Murray,  12  Jur.  (N.s.)  519 ;  14 
L.  T.  511. 

At  the  hearing  of  an  injunction  suit  to  re- 
strain cutting  seaweed  on  the  sea-shore — the 
bill  stating  a  title  based  on  user  and  one  esta- 
blished at  law— the  cause  was  directed  to  stand 
over,  with  liberty  to  amend  by  making  the 
attorney-general  a  party.  The  biU  was  amended 
by  making  the  attorney-general  a  party,  but 
another  amendment  was  also  made,  stating  that 
the  plaintiffs  had  established  their  right  against 
the  crown  to  wreck  washed  on  the  sea-shore 
under  certain  proceedings  therein  referred  to. 
The  court  directed  the  latter  averment  to  be 
struck  out,  as  not  warranted  by  the  order. 
Calbeck  v.  M'Qinty,  Ir.  R.  6  Eq.  210.  See  ante, 
Pabtibs,  cols.  60  et  seq. 
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Under  an  order  to  strike  oat  the  name  of  one 
defendant,  and  giving  general  liberty  to  amend, 
the  plaintiff  is  not  justified  in  striking  out  the 
name  of  another  defendant.  Wytner  y.  Dodds^ 
48  L.  J.,  Ch.  568  ;  11  Ch.  D.  436 ;  40  L.  T.  420 ; 
27  W.  K.  675. 

Plaintiff  Amending  Claim  withont  Leaye.]  — 
When  a  plaintiff  has  amended  his  statement  of 
claim  after  delivery  of  the  defence,  and  no  other 
pleading  having  been  delivered,  moves  for  judg- 
ment on  the  amended  statement  of  claim,  the 
defendant  may  either  obtain  leave  to  amend  his 
defence,  or  put  in  a  new  defence,  or  he  may 
proceed  with  his  original  defence,  in  which  case 
the  amendment  in  the  amended  statement  of 
claim  will  be  taken  to  be  admitted,  and  the 
statement  of  defence  will  stand  as  an  answer 
pro  tanto.  Boddy  v.  Wall,  47  L.  J,,  Ch.  112  ; 
7  Ch.  D.  164  ;  26  W.  B.  348. 

When  a  plaintiff  delivers  an  amended  state- 
ment of  claim,  the  defendant  must  either  deliver 
a  new  defence  or  amend  his  original  defence, 
and  BO  on,  toties  quoties,  until  the  pleadings  are 
closed.  Burling  v.  Latorence^  46  L.  J.,  Ch.  808. 
Disapproved  of  in  preceding  case. 

Bisallowance    of.]  —  A   plaintiff    had 

amended  his  claim  without  leave  before  reply. 
The  defendant  contended  that  what  had  bsen 
done  by  the  plaintiff  amounted  to  a  discon- 
tinuance of  his  original  action  and  the  com- 
mencement of  a  new  one  : — Held,  that  the  proper 
course  for  the  defendant  to  have  adopted  was  to 
have  moved,  under  Ord.  XXVIII.  r.  4,  within 
eight  days  after  the  delivery  of  the  amended 
pleading,  for  a  disallowance  of  the  amendment, 
or  allowance  thereof  subject  to  terms  as  to  costs 
or  otherwise,  provision  for  the  costs  of  such 
amendments  being  made  by  r.  13  of  the  same 
order.  Bourne  v.  Coulter,  53  L.  J.,  Ch.  699 ; 
50  L.  T.  321. 

Order — ^Form  and  Operation.] — It  is  contrary 
to  the  practice  to  insert  in  the  judgment  as 
drawn  up  any  mention  of  the  refusal  of  leave  to 
amend.  Laird  v.  Briggi,  16  Ch.  D.  663;  44 
L.  T.  361— C.  A. 

An  order  for  leave  to  amend  operates  from 
the  time  of  service  only,  and  therefore  an 
intermediate  step  taken  by  the  defendant  after 
the  orders  made  and  before  it  is  served,  is 
regular.  Price  v.  Webb,  2  Hare,  516  ;  13  L.  J., 
Ch.  50. 

Form  of  Amended  Pleading.] — The  require- 
ments of  Ord.  XXYIII.  r.  9,  as  to  marking 
amended  pleadings  with  the  date  of  the  amend- 
ment and  of  the  order,  do  not  under  rule  10 
apply  to  the  copy  of  the  amended  document 
delivered  to  the  opposite  party.  Hanmer  v. 
Clifton,  [1894]  1  Q.  B.  238 ;  10  B.  65  ;  42  W.  B. 
287. 

Where  a  plaintiff  amends  his  bill,  if  he  can 
interline  the  original  ingrossment  fair  and 
legible,  he  may  introduce,  strike  out  or  sub- 
stitute upon  the  original  record ;  but  where 
the  plaintiff  cannot  affect  his  amendment  by 
interlineation,  but  is  under  the  necessity  of 
having  a  new  ingrossment,  such  new  ingross- 
ment must  contain  the  whole  of  the  plaintiff's 
case,  as  he  wishes  to  present  it  to  the  court ; 
there  can  be  but  one  entire  record  containing 
the  whole  case.  M^Comb  v.  Arnuttrong,  2  MolL 
295. 


Where  more  than  two  folios  in  one  place  are 
introduced  by  amendment  into  a  bill,  it  must  be 
reprinted.  I^one  y.  Baviet,  3  De  G.  M.  &  O. 
240 ;  1  Bq.  B.  190  ;  22  L.  J.,  Ch.672 ;  17  Jur.  686. 

On  what  Temu  Leaye  Oranted.! — A  bill  as 
amended  asked  for  an  account  on  tne  footing  of 
wilful  default  on  instances  which  were  disclosed 
by  the  answer,  but  which  were  not  specifically 
alleged  in  the  amended  bill.  The  juoge  at  the 
hearing  allowed  the  bill  to  be  amended,  giving 
the  defendant  leave  to  answer  further,  and  file 
fresh  affidavits  upon  the  question  of  default, 
the  plaintiff  not  being  allowed  to  bring  further 
evidence,  and  on  terms  of  the  plaintiff's  paying 
the  costs  of  the  day  before  amending.  £Xng  y. 
Corhe,  45  L.  J.,  Ch.  190  ;  1  Ch.  D.  67  ;  33  L.  T. 
375  ;  24  W.  B.  23. 

Biseharging  Order.]— A  defendant  added  to 
the  record  by  revivor  cannot,  after  moving  to 
dismiss  for  want  of  prosecution,  move  to  dis- 
charge as  irregular  an  order  of  course  to  amend, 
obtained  before  he  was  made  a  party  to  the  suit. 
KeUlewell  v.  Baretow,  39  L.  J.,  Ch.  846 ;  L.  B.  10 
Eq.  210  ;  22  L.  T.  541 ;  18  W.  B.  886. 

Where  amendments  are  introduced  into  a  bill 
irregularly,  and  the  defendant  does  not  come  to 
the  court  to  complain  of  the  irregularity,  but  by 
his  answer  to  the  amended  bill  insists  upon  the 
objection,  and  reserves  to  himself  the  same  benefit 
of  it  as  if  he  had  pleaded  it  in  bar,  the  objection 
may  be  urged  at  the  hearing,  and  will  entitle 
the  defendants  to  the  costs.  Milligan  v.  MUchelL 
1  MyL  &  C.  433  ;  7  L.  J.,  Ch.  37. 

Amended  Statement  of  Claim— Sifoot  of.]— A 
defendant  who  has  put  in  a  defence  to  an  original 
statement  of  claim,  cannot,  when  the  plaintiff 
afterwards  delivers  an  amended  statement  of 
claim,  which  alleges  no  new  matter  against  him, 
apply  to  strike  out  the  amended  statement  of 
claim,  on  the  ground  that  it  discloses  no  reason- 
able cause  of  action.  Jenkint  y.  Rees,  33  W.  B. 
929. 

A  defendant  put  in  a  defence,  not  demurring 
to  any  part  of  the  statement  of  claim.  The 
statement  of  claim  was  amended;  not  making  a 
substantially  new  case.  The  defendant  obtained 
leave  to  amend  his  defence,  and  put  in  a  defence 
and  demurrer  to  part  of  the  statement  of  claim  : 
— Held,  that  the  rule  of  chancery  practice,  that 
a  defendant  cannot  demur  to  what  he  has  pre- 
viously answered,  is  no  longer  in  force ;  that 
leave  to  amend  the  defence  authorised  the  putting 
in  a  demurrer  to  part  of  the  statement  of  claim  ; 
and  that  the  defendant's  pleading  was  regular. 
Powell  V.  Jewesbury,  9  Ch.  D.  34  ;  39  L.  T.  213  : 
27  W.  B.  142— C.  A. 

Where  the  original  bill  and  the  amended  bill 
were  substantially  the  same,  as  the  plaintiff  had 
admitted  the  sufficiency  of  the  answers  to  the 
original  bill,  he  was  precluded  from  objecting  to 
the  sufficiency  of  the  answers  to  the  amended 
biU.  Wich  V.  Parker,  22  Beav.  59  ;  2  Jur.  (N.S.) 
582  ;  4  W.  B.  452. 

The  original  and  amended  bills  together  con- 
stitute one  record ;  and  when  the  original  bill 
was  filed  within  the  time  allowed  by  the  2^3 
Will.  4,  c.  100,  as  to  prescription  in  tithe  suits, 
but  the  amended  bill  was  not  within  the  time  :— 
Held,  that  the  whole  suit  was  within  the  time. 
Thorpe  r.  Mattingley,  2  Y.  &  CoU.  421  ;  8  L.  J., 
Ex.  Eq.  9.  But  see  Plowden  v.  Thorpe,  West, 
42  ;  7  CL  &  F.  137. 
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Although  the  amended  bill  is  the  pleading 
exclusively,  and  so  far  as  regards  the  rights  of 
the  parties,  the  charges  of  the  original  bill, 
omitted  in  the  amended  bill,  are  as  if  they  never 
existed ;  yet  that  does  not  extend  to  debar  the 
court  of  the  assistance  to  be  derived  from  the 
matter  expunged,  in  determining  quo  animo  the 
suit  was  instituted.  Fitzgerald  ▼.  O' Flaherty ^ 
1  MoU.  347. 

Where  the  bill 'has  been  amended,  the  court, 
with  a  view  to  the  question  of  costs,  may  look  at 
the  frame  of  the  bill  as  it  stood  before  amendment. 
JParJthurst  v.  Lawten^  6  L.  J.  (O.S.)  Ch.  120. 

Abandonment  of  Order.] — A  plaintiff,  after 
obtaining  an  order  to  amend  his  declaration, 
with  leave  to  the  defendant  to  plead  de  novo, 
may  abandon  that  order,  and  proceed  to  trial 
"without  procuring  it  to  be  rescinded.  Black 
V.  Sangster,  1  C.  M.  &  R.  621  ;  3  D.  P.  C.  206 ; 
6  1^.  171  ;  4  L.  J.,  Ex.  4. 

A  defendant  obtained  leave  to  amend  a  plea, 
and  to  add  another,  upon  the  terms  of  paying 
the  costs  of  the  amendment  and  of  the  applica- 
tion, but  afterwards  declined  to  avail  himself  of 
the  rule.  The  court  refused  to  make  a  rule 
ordering  him  to  pay  such  costs.  Field  v.  Sawyer, 
6  C.  B.  71. 

If  an  order  for  leave  to  amend  is  abandoned 
after  service,  the  opposite  party  has  no  right  to 
costs  incurred  before  the  amendment^  on  the 
supposition  that  the  order  would  be  acted  upon 
by  the  party  obtaining  it.  Broum  y.  MUlington, 
22  L.  J.,  Ex.  138  ;  17  Jur.  144. 

Coits  on.] — ^Where,  from  facts  elicited  in  the 
examination  of  witnesses,  and  which  had  been 
in  the  exclusive  cognisance  of  the  defendants,  it 
appeared  that  the  true  point  at  issue  between 
the  parties  was  not  raised  by  the  pleadings  as 
they  stood,  the  plaintiffs  obtained  leave  to  amend 
their  statement  of  claim,  but  without  adducing 
fresh  evidence ;  the  defendants  being  allowed 
both  to  amend  their  defence  and  to  adduce  fresh 
evidence.  The  plaintiffs  having  succeeded  on  the 
issue  thus  raised,  and  the  court  being  of  opinion 
that  tiie  defect  in  the  original  pleadings  arose 
from  the  defendants*  default  in  withholding 
information,  the  whole  of  the  costs,  including 
those  caused  by  the  amendment,  were  awarded 
to  the  plaintiffs.  NobeVs  Exploeitet  Co.  v.  Jonet, 
49  L.  J.,  Ch.  726  ;  42  L.  T.  764  ;  28  W.  B.  663. 

An  amendment  to  the  pleadings  made  at  the 
trial  fay  the  court  mero  motu  in  order  to  raise 
the  real  point  at  issue,  is  no  ground  for  departing 
from  the  usual  rule  as  to  the  costs  of  the  action. 
Nottage  v.  Jacluon,  11  Q.  B.  D.  627— C.  A. 

A  defendant  who  has  put  in  a  joint  defence 
will  be  allowed  to  put  in  a  separate  and  amended 
defence,  but  will  be  ordered  to  pay  the  costs 
rendered  necessary  by  not  having  put  in  such 
defence  at  an  earlier  period,  subject,  however,  to 
such  directions  as  the  court  may  think  fit  to  give 
where  it  sees  that  unnecessary  or  oppressive  costs 
have  been  incurred  by  the  plaintifc  in  opposing 
the  application.  CargiU  v.  Botoer,  46  L.  J.,  Ch. 
176  ;  4  Ch.  D.  78  ;  35  L.  T.  621  ;  25  W.  R.  221. 

Where  a  plea  to  the  bill  is  filed,  and  the  plea 
is  overruled,  with  liberty  to  amend,  and  the 
amended  plea  is  put  in  and  allowed,  the  defendant 
is  not  entitled  to  the  costs  of  correcting  his  own 
mistake,  but  is  entitled  to  the  costs  which  he 
woidd  have  had  if  the  plea,  which  was  allowed, 
had  been  the  plea  which  was  first  filed.  Clayton 
T.  Meadows,  2  Hare,  26. 


A  plaintiff  declared  for  freight,  omitting  the 
words  "  m<»iey  payable  by  the  defendant  to  the 
plaintiff,"  in  disregard  of  the  form  given  by 
16  k,  16  Yict.  c.  76,  schedule  (B).  The  defendant 
pleaded,  and  after  verdict  for  the  plaintiff  the 
court  refused  to  arrest  the  judgment  for  the 
omission  of  those  words,  holding  the  defect  cured 
by  pleading  over.  The  plaintiff  having  signed 
judgment,  the  defendant  brought  error  on  that 
point.  The  plaintiff  applied  to  a  judge  for  leave 
to  amend  the  declaration,  so  as  to  make  it  in 
accordance  with  the  form  in  the  schedule.  The 
judge  having  referred  the  matter  to  the  court : — 
Held,  first,  that  the  application  to  amend  was 
rightly  made,  and  not  to  the  court  of  error. 
Wilkinaim  v.  Skarland,  3  C.  L.  R.  619  ;  11  Ex.  33 ; 
1  Jur.  (N.8.)  405  ;  3  W.  R.  418. 

Held,  secondly,  that  the  court  had  power  to 
make  the  amendment.    lb. 

Held,  thirdly,  that  the  amendment  ought  to  be 
allowed,  on  payment  by  the  plaintiff  of  the  costs 
of  the  motion  in  arrest  of  judgment,  of  the  pro- 
ceedings in  error,  of  the  summons  at  chambers 
and  of  the  rule  to  amend.    lb. 

Budng  In  fonii&  pauperis.  1— A  party  suing 

in  form&  pauperis  is  not  allowed,  as  a  matter  of 
right,  to  amend  without  payment  of  costs.  Fowler 
v.  Bank  of  England,  6  Q.  B.  878 ;  2  D.  &  L.  790 ; 
14  L.  J.,  Q.  B.  178  ;  9  Jur.  107. 

Yezationf  Application.]— Where  a  defen- 
dant came  to  the  court  in  a  vexatious  and  expen- 
sive manner  to  apply  for  an  amendment  which 
might  have  been  obtained  at  chambers,  his  rule 
was  discharged  with  costs,  unless  he  would  consent 
to  pay  the  costs  of  the  amendment.  Brv/ntwieh 
(^Duke)  V.  Sloman,  5  C.  B.  218. 

Payment  of,  a  Condition  Precedent.] — 

If  leave  is  given  to  amend  proceedings  in  a  cause, 
on  payment  of  the  costs,  payment  is  a  condition 
precedent.  Levy  v.  Drew,  5  J).  6l  h.  307 ;  2 
B.  C.  Rep.  141 ;  12  Jur.  119. 

Time  Extended.] — ^A  plaintiff,  who  desires 

an  extension  of  time  to  amend  his  bill,  but  has 
omitted  to  get  it,  is  liable  to  pay  the  costs  of 
a  motion  to  dismiss  for  want  of  prosecution, 
although  the  extension  which  he  desires  may 
be  allowed  him.  London  and  Colonial  Q)»  v. 
MtooHhy,  18  W.  R.  246. 

Beview  by  Court  of  Judge's  Decision.] — The 

court  will  not  review  a  judge^s  decision  as  to 
allowing  or  withholding  an  amendment;  nor 
will  the  court  grant  a  new  trial,  on  the  ground 
that  the  counsel's  discretion,  as  to  assenting  to 
an  amendment  offered  by  the  judge,  is  fettered 
by  a  strong  expression  of  opinion  on  his  part. 
Lvcas  V.  Beale,  10  C.  B.  739.  S.  P.,  Morgan  v. 
Pike,  14  C.  B.  473  ;  2  C.  L.  R.  696  ;  23  L.  J.,  C.  P. 
64  ;  2  W.  R.  193. 

A  plaintiff  bought  of  the  defendant  the  house* 
hold  furniture,  fixtures,  utensils  in  trade,  &c.,  of 
a  public-house,  "as  per  inventory  taken  by 
W.  W.,"  for  262Z.,  upon  a  representation  by  the 
defendant  that  the  receipts  of  the  house  were 
80^.  per  month,  which  representation  turned  out 
to  be  false.  In  an  action  for  this  misrepresenta- 
tion, the  declaration  alleged  the  agreement  to 
be  for  the  purchase  of  the  goodwiU,  furniture, 
fixtures,  &c. : — Held,  that  the  declaration  sub- 
stantially stated  the  true  nature  of  the  agreement, 
and  that,  at  all  events,  the   court   would,  if 
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necessary,  amend  it.  Cater  y.  Wbodf  19  C.  B. 
(N.8.)  286. 

The  court  has  power  to  amend  the  record 
where  leave  to  move  to  enter  a  verdict  is  reserved, 
notwithstanding  the  judge  at  the  trial  expressly 
refuses  to  allow  an  amendment,  or  to  reserve 
leave  to  amend.    Jb. 

Where  an  amendment  is  in  the  discretion  of 
the  judge  at  nisi  prins,  the  court  has  no  power 
to  review  his  decision  where  he  had  refused  to 
allow  an  amendment.  Holden  v.  BaHanti/ne^ 
29  L.  J.,  Q.  B.  148 ;  6  Jur.  (N.8.)  451 ;  2  L.  T. 
149  ;  8  W.  B.  390. 

Under  s.  222  of  the  Common  Law  Procedure 
Act,  1852,  if  an  amendment  is  improperly  granted 
or  refused  by  a  judge  at  nisi  prius,  the  court  has 
no  power  to  review  his  decision ;  but  a  substan- 
tive application  may  be  made  to  the  court  for  an 
amendment,  by  virtue  of  its  general  jurisdiction. 
Brmnan  v.  Howard,  1  H.  &  N.  188 ;  25  L.  J., 
Ex.  289  ;  2  Jar.  (N.B.)  646 ;  4  W.  B.  609. 

Action  on  a  contract  to  deliver  at  Cardiff  a 
cargo  in  March.  Breach,  that  the  defendant 
would  not  accept  or  pay  for  the  goods.  Pleas, 
non  assumpsit,  and  that  the  plaintiff  was  not 
ready  or  willing  to  deliver  at  Cardiff  in  March. 
At  the  trial  it  appeared  that  the  defendant  had 
by  letter  requested  the  plaintiff  to  postpone  the 
shipment  for  the  defenoant's  convenience ;  that 
the  ship  arrived  in  Cardiff  on  the  evening  of  the 
SIst  of  March,  and  consequently,  that  the  cargo 
was  not  ready  for  delivery  until  April.  The 
judge,  on  the  plaintiff's  application,  amended 
the  declaration  by  making  an  averment  that  at 
the  defendant's  request  the  plaintiff  delayed  the 
shipment,  and  the  defendant  promised  to  accept 
a  delivery  of  that  shipment  with  reasonable 
speed,  and  exonerated  the  plaintiff  from  deliver- 
ing in  March.  The  defendant  objected  to  the 
amendment,  and  requested  a  postponement  of 
the  trial,  which  the  judge  refusea;  thereupon 
the  defendant  refused  to  idter  his  pleas  or  appear 
further,  and  the  jury,  under  the  judge's  direction, 
assessed  the  damages.  On  a  motion  for  a  new 
trial: — ^Held,  that  whether  the  discretion  of  a 
judge  at  nisi  prius  in  making  an  amendment  to 
raise  the  real  point  in  controversy,  and  in  impos- 
ing t^rms,  be  reviewable  in  law  or  not,  it  was  in 
this  case  properly  exercised  ;  and  that  no  injustice 
being  suggested  to  have  been  sustained  by  the 
defendant  in  consequence  of  the  refusal  to  post- 
pone the  trial,  the  discretion  of  the  judge  in  that 
respect  ought  not  to  be  reversed.  Tennywn  v. 
O'Brien,  5  El.  &  Bl.  497.  S.  P.,  Savage  v.  Canning, 
Ir.  B.  1  C.  L.  484  ;  16  W.  B.  133. 

Action  on  a  cheque  and  on  an  account  stated. 
Pleas,  non  fecit,  and  that  the  account  was  stated 
of  the  cheque  only,  and  that  it  was  given  for 
money  lost  by  gaming.  At  the  trial,  it  appeared 
that  the  defendant  entered  a  gaming-house,  and 
there  lost  at  billiards  a  sum  of  money  for  which 
he  gave  an  I  O  U,  and  subsequently  sent  the 
plaintiff  an  unstamped  cheque.  The  cheque  was 
not  received  in  evidence.  The  judge  intimated 
generally  that  he  would  make  what  amendments 
were  necessary ;  neither  party  asking  for  any 
amendment,  the  question  was  left  to  the  jury 
whether  the  account  was  stated  of  money  lost  by 
gaming.  The  jury  found  for  the  defendant : — 
Held,  that  the  court  had  without  consent  power 
to  amend  the  plea,  by  making  it  apply  to  an 
account  stated  concerning  the  consideration  of 
the  cheque,  so  as  to  raise  on  the  record  the 
quiestion  really  tried.  Panotis  v.  Alexander,  6 
EL  &  BL  263 ;  1  Jur.  (N.S.)  660  ;  3  W.  B.  510. 


The  judge  at  nisi  prius  having  refused  to  allow 
a  defendant  to  add  a  plea  of  fraud,  the  court 
refused  to  interfere.  Speeding  t,  Taung,  16 
C.  B.  (N.S.)  824. 


2.  Compelling  Amendment  of,  and  Strll^ln^ 
out  Pleadlnvs  of  Opposite  Party, 

a«  Practice, 

Under  Judioatnre  Aets.] — Charges  and  state- 
ments which  would  not  have  been  improper 
under  the  former  system,  may  nevertheless  be 
struck  out  under  the  judicature  acts.  Wation 
V.  Bodtodl,  46  L.  J.,  Ch.  744 ;  3  Ch.  D.  380 ;  35 
L.  T.  86  ;  24  W.  B.  1009. 

Application,  how  made.] — Applications  to 
strike  out,  under  Ord.  XXVII.  r.  1,  should  be 
made  by  summons  and  not  by  motion.  Marriott 
V.  Marriott,  26  W.  B.  416. 

If  made  by  motion,  the  costs  given  will  not 
exceed  those  of  a  summons  attend^  by  counsel. 
Ih. 

Upon  motion  by  a  defendant,  the  whole  of  a 
faulty  reply  was  ordered  to  be  struck  out  as 
embarrassing,  although  the  notice  of  motion  did 
not  in  terms  ask  to  have  the  whole  reply  struck 
out,  but  only  to  have  particular  passages  struck 
out,  without  specifying  them  otherwise  than  by 
reference  to  what  was  to  be  left  in  ;  and  leave 
was  given  to  the  plaintiff  to  put  in  such  ot^er 
reply  as  he  might  be  advised  WUlianuon  y. 
L.  4'  N.  W.  By,,  48  L.  J.,  Ch.  669 ;  12  Ch.  D. 
787  ;  27  W.  B.  724. 

When  made.] — ^After  joinder  of  issue,  a 

motion  to  set  aside  a  defence  will  not  be  enter- 
tained.   Hacltett  V.  Lalor,  12'L.  B.,  Ir.  44. 

Beference  for  scandal  may  be  at  any  time,  not 
so  as  to  mere  impertinence.  Scandal  includes 
impertinence,  but  a  matter  may  be  impertinent 
without  being  scandalous.  Nothing  scandalous 
that  is  strictly  relevant  to  the  merits.  Fenhoulet 
V.  Pa$8ava/nt,  2  Ves.  24. 

After  the  pleadings  are  closed  and  the  action 
set  down  for  trial,  it  is  too  late  for  the  defen- 
dant to  move  to  strike  out  the  statement  of 
claim  as  being  frivolous  or  vexatious.  Oroee  v. 
Howe  iEarV),  62  L.  J.,  Ch.  342  ;  3  B.  218. 

Where  no  defence  has  been  filed,  the  court, 
though  (semble)  having  jurisdiction,  will  not 
exercise  the  power  under  B.  S.  C.  1883,  Ord.  XXV. 
r.  4,  of  striking  out  a  pleading  in  actions  where 
difficult  questions  of  law  or  fact  are  likely  to 
arise.  Att.'Gen.  ef  the  Duchy  of  Lancatter  v. 
X.  4-  N,  W,  By,,  infra. 

Based  on  Pleadings  alone.] — ^Applications 

under  Ord.  XXV.  r.  4,  must  be  tried  upon  the 
allegations  contained  in  the  pleadings,  and  evi- 
dence in  support  of  the  applicant's  case  is  not 
admissible.  Peru  Bepuhlio  v.  Peruvian  Guano 
Co.,  56  L.  J.,  Ch.  1081 ;  36  Ch.  D.  489  ;  67  L.  T. 
337  ;  36  W.  B.  217. 

Such  an  application  must  bo  founded  on  the 
pleadings  alone,  and  cannot  be  supplemented  by 
extrinsic  evidence— per  A.  L.  Smith,  L.J.  Att.' 
Gen.  of  the  Duchy  of  Lancaster  v.  L.  ^  N.  W.  By.^ 
62  L.  J.,  Ch.  271  ;  [1892]  3  Ch.  274  ;  2  B.  84  ; 
67  L.  T.  810— C.  A. 

"The     Pleadings "  — Particulars.]  — 

Semble, the  words, "the  pleadings," in  Ord.XiV, 
r.  4,  include  particolars.    Davey  y.  Beniinch,  62 
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L.  J.,  Q.  B.  114  ;  [1893]  1  Q.  6. 185  ;  4  R.  144  ; 
67  L.  T.  742 ;  41  W.  R.  181— C.  A. 


Bj  whom  made.] — ^A  stranger  to  a  cause 


canDOt,  as  of  course,  except  to  aud  refer  a 
pleading  alleged  to  be  scandalous  and  imperti- 
nent as  between  the  parties,  but  he  may  be 
authorised  so  to  do  u)X)n  making  a  special  appli- 
cation to  the  court.  Williams  y.  Davglas,  5  Beav. 
82  ;  6  Jur.  379. 

Reference  for  scandal  and  impertinence  on  the 
joint  petition  of  plaintiff,  and  of  his  solicitor, 
the  pleading  being  scandalous  as  to  the  latter. 
BiMhirp  V.  WUUm^  5  Beav.  83,  n. 

The  plaintiff  was  ordered  to  paj  some  costs  to 
the  defendant,  and,  on  the  other  hand,  the 
defendant  was  ordered  to  pay  other  costs  to  the 
plaintiff.  The  plaintiff  being  in  contempt  for 
non-payment  of  costs,  moved  that  the  costs 
might  be  set  off : — Held,  that  it  was  competent 
for  the  plaintiff,  though  in  contempt,  to  refer  for 
scandal  and  impertinence  an  affidavit  filed  on 
the  part  of  the  defendant  in  opposition  to  the 
motion.     Cattell  v.  Simons,  5  Beav.  396. 

If  an  affidavit  is  filed  containing  scandalous 
statements,  the  court  can  act  in  the  matter,  not 
only  on  the  application  of  the  aggrieved  party, 
but  also  on  the  application  of  any  party  to  the 
action,  or  without  any  application  at  alL  Crack- 
nell  V.  Janson,  39  L.  T.  32. 


Applieaat  haTing  Pleaded  improperly.] — 


One  cannot  say  that  any  reply  to  a  bad  defence 
is  itself  bad  ;  there  cannot  be  a  bad  answer  to  a 
bad  question.  The  defence  here  being  bad,  we 
cannot  decide  on  the  reply,  it  simply  becomes 
immaterial.  Clarke  v.  JBradlauffh,  50  L.  J., 
Q.  B.  342  ;  44  L.  T.  667  ;  29  W.  R.  516— C.  A. 

In  pleading,  whoever  makes  the  first  fault, 
from  whichever  side  the  demurrer  comes,  shall 
have  judgment  against  him.  Palmer  v.  Stone, 
2  Wils.  96. 

Plea,  demurrer  and  replication  thereto,  and 
demurrer  to  the  replication,  the  plea  being  bad, 
the  plaintiff  is  entitled  to  judgment  on  the 
whole  record,  the  first  fault  being  in  the  plea. 
LockMOOod  V.  Kash,  18  C.  B.  536. 

Altematiye  Order— Payment  into  Conrt.] — A 

judge  ought  not  to  make  an  order  dismissing  an 
action  as  frivolous  and  vexatious,  with  the 
alternative  that  the  plaintiff  may  proceed  on 
payment  of  a  sum  of  money  into  court  by  way 
of  security  for  the  defendant's  costs  if  the  latter 
should  get  a  verdict.  Per  Wills,  J.  Mittefis  v. 
Foreman,  58  L.  J.,  Q.  B.  40. 

Matter  of  DiBcretion.! — Although  the  court 
of  appeal  will  not  readily  interfere  with  the 
discretion  of  the  court  of  first  instance  in  a 
matter  of  procedure,  it  is  its  duty  to  exercise  its 
own  discretion  as  to  whether  a  pleading  is  so 
framed  as  to  embarrass  the  opposite  party.'  In  a 
case,  therefore,  where  a  statement  of  claim  was 
in  the  opinion  of  the  court  of  appeal  calculated 
to  embarrass  the  defendant  Lj  •';uson  of  its 
stating  immaterial  facts,  and  setting  out  at  great 
length  documents  which  could  not  be  material 
except  as  evidence  by  way  of  admission,  it  was 
ordered  to  be  struck  out,  though  a  motion  for 
that  purpose  had  been  dismissed  with  costs  by 
the  court  below.  Davy  v.  Garrett,  47  L,  J.,  Ch. 
218  ;  7  Ch.  D.  473  ;  38  L.  T.  77  ;  26  W.  R.  226— 
C.A. 
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When  pleadings  are  such  as  should  be  struck 
out,  they  ought  to  be  struck  out  by  the  judge, 
and  not  left  to  be  dealt  with  as  a  question  of 
costs ;  but  when  the  judge  has  exercised  his 
discretion  on  the  subject,  the  court  of  appeal 
will  not  interfere,  unless  he  has  acted  on  a 
wrong  principle.  Watson  v.  Rodioell,  45  L.  J., 
Ch.  744  ;  3  Ch.  D.  380 ;  35  L.  T.  86  ;  24  W.  R. 
1009— C.  A. 

The  striking  out  of  pleadings  as  embarrassing, 
under  Ord.  XXYII.  r.  1,  is  a  matter  of  discre- 
tion in  the  judge,  and,  as  a  general  rale,  no 
appeal  from  tlds  order  will  be  entertained. 
Oolding  v.  Wharton  Salt  Works  Co,,  1  Q.  B.  D. 
374  ;  34  L.  T.  474  ;  24  W.  R.  423— C.  A. 


b.  On  what  Grovnds. 

Tor  Prolixity.]! — ^Although  there  is  no  rule  of 
court  specially  giving  power  to  the  court  to  take 
pleadings  off  the  file  for  prolixity,  yet  the  court 
has  an  inherent  power  to  do  so,  to  prevent  its 
records  from  being  made  the  instruments  of 
oppression.  ffUl  v.  Hart-Davis,  26  Ch,  D.  470  ; 
51  L.  T.  279— C.  A. 

Prolixity  in  setting  forth  important  docu- 
ments is  not  impertinence.  Low  v.  Williant^, 
2  Sim.  &  8.  574  ;  4  L.  J.  (o.s.)  Ch.  199. 

Mere  prolixity  of  expression  does  not  consti- 
tute imp^inence.    Anon.,  2  L.  J.  (o.s.)  Ch.  143. 

Superfluous  or  prolix  clauses  or  words  in  a 
sentence,  are  not  to  be  deemed  impertinent. 
Anon.,  2  L.  J.  (0.8.)  Ch.  108. 

A  few  unnecessary  words  in  a  bill  do  not 
render  it  impertinent.  Del  Ponte  v.  De  Tastet, 
Turn,  k  R.  487  ;  2  L.  J.  (o.a)  Ch.  35. 

Prolixity  in  an  answer  is  impertinence,  but  it 
is  a  question  of  degree.  Therefore,  in  a  bill  for 
an  account  of  money  transactions  between  the 
plaintiff  and  the  defendant,  it  having  been 
required  that  the  defendant  should  set  forth 
in  a  schedule  a  variety  of  minute  particulars 
concerning  certain  securities  which  were  alleged 
to  have  l^n  deposited  with  him : — Held,  that 
it  was  not  an  act  of  impertinence  to  annex  to 
the  answer  a  schedule  with  columns.  Oompertz 
V.  Best,  1  Y.  &  CoU.  114  ;  4  L.  J.,  Ex.  Kq.  17. 

An  answer  to  a  bill  for  an  account,  setting 
out  particulars  in  detail,  although  in  some 
sense  to  be  called  pertinent,  yet,  if  manifestly 
not  called  for  by  the  nature  of  the  case,  may 
be  held  impertinent,  as  being  vexatious  and 
oppressive.  Norwwy  v.  Bowe,  1  Mer.  347 ;  12 
R.  R.  157. 

When  Irreleyant.] — The  whole  of  a  statement 
of  claim,  parts  of  which  are  unintelligible,  other 
parts  of  which  are  irrelevant,  and  other  parts 
of  which  contain  offensive  charges  against  the 
defendant,  may  be  struck  out.  Cashin  v. 
Cradock,  3  Ch.  D.  876 ;  35  L.  T.  462  ;  25  W.  R. 
4— C.A. 

Exceptions  for  impertinence  cannot  be  sus- 
tained unless  it  app^rs  clearly  that  the  state- 
ments excepted  to  cannot  be  material  at  the 
hearing  of  the  cause.  Bickards  v.  Att.-Gen.,  12 
CI.  &  F.  30.  Affirming,  6  Beav.  444  ;  12  L.  J., 
Ch.  393 ;  7  Jur.  362 ;  1  Ph.  383 ;  13  L,  J.,  Ch. 
38 ;  8  Jur.  230. 

Though  a  plaintiff  cannot  compel  a  defendant 
to  make  a  aiscovery  of  his  returns  for  income 
tax,  still  a  statement  (as  evidence  of  a  mis- 
representation of  the  value  of  his  business) 
that  he  made  such  returns  is  not  impertinent. 

29 
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Mitchell  y.  XoecJier,  12  Beav.  44  ;  18  L.  J.,  Ch. 
294. 

Where,  in  a  foreclosure  suit,  a  defendant,  for 
the  alleged  purpose  of  proving  that  the  plaintiff 
was  actuated  by  an  angry  feeling  in  filing  his 
bill,  introduced  into  his  answer  matter  from  a 
public  document  reflecting  upon  the  character  of 
the  plaintiff,  and  to  which  document  he  asked 
permission  to  refer : — Held,  that  such  matter 
was  irrelevant  to  the  question  at  issue,  and  must 
be  expunged  before  the  hearing.  Edmunds  v. 
Brougham  {Lord),  12  Jur.  (N.«.)  166 ;  13  L.  T. 
790. 

Matter  ought  not,  at  the  commencement  of  a 
suit,  to  be  treated  as  impertinent,  which  may,  at 
the  hearing,  be  found  rdevant.  Beeves  v.  Baker, 
13  Beav.  436. 

Where  a  bill  alleged  solvency,  it  was  not 
irrelevant  for  the  defendant  to  introduce  a  state- 
ment of  fraudulent  practices  committed  from 
time  to  time  to  conceal  the  fact  of  insolvency. 
Balguy  v.  Broadhurst,  20  L.  J.,  Ch.  56. 

Where  the  owners  of  land  adjoining  a  public 
footpath  brought  an  action  against  the  local 
boara  to  restrain  the  removal  of  posts  erected 
by  the  plaintifiiB  to  prevent  vehicular  traffic  over 
the  footpath,  the  court  struck  out  as  irrelevant 
allegations  in  the  statement  of  claim  that  one 
of  the  members  of  the  board,  who  was  also  an 
adjoining  landowner,  had  taken  an  active  part 
in  the  plaintiffs'  negotiations  with  the  board  for 
the  protection  of  the  footpath,  and  had  acted 
therein  with  a  view  to  his  own  private  interest, 
and  that  consequently  the  plainti&  had  not 
succeeded  in  inducing  the  board  to  take  any 
steps  for  the  protection  of  the  footpath.  Murray 
V.  Epsom  Local  Board,  66  L.  J.,  Cb.  107  ;  [1897] 
1  Ch.  35  ;  76  L.  T.  579  ;  45  W.  B.  186  ;  61  J.  P. 
71. 

The  judge  may  order  the  pleading  to  be 
reformed  under  16  &  17  Vict.  c.  80,  s.  1,  and  if 
his  order  is  not  obeyed,  the  judge  may  himself 
expunge  the  offensive  passage,  for  he  is  author- 
ised "to  strike  out  of  the  record  any  matter 
which  he  may  deem  irrelevant  or  unnecessary." 
Hamilton  v.  Anderson,  3  Macq.  H.  L.  863. 

In  a  suit  for  specific  performance  of  an  agree- 
ment for  a  lease,  the  defendant  may,  by  his 
answer,  put  in  issue  any  fact  tending  to  shew  the 
insolvency  of  the  plaintiff,  however  it  may 
impeach  the  plaintiflTs  respectability  ;  but  mere 
imputations    on    the    moral    character  of   the 

Slaintiff  are  impertinent.     Pearson  v.  Knapp,  1 
[yl.  &  K.  312. 

Statements  in  an  answer  are  impertinent  if 
they  are  neither  called  for  by  the  bill,  nor 
material  to  the  defence  with  reference  to  the 
order  or  decree  which  may  be  made  on  the  bill. 
Statements  in  an  answer  to  a  bill  of  revivor  which 
merely  show  irregularity  and  misconduct  in  the 
former  proceedings  in  the  suit  are  impertinent. 
Wagsiaff  v.  Bryan,  1  Buss.  &  M.  28 ;  8  L.  J., 
Ch.  (O.S.)  41, 

What  the  plaintiff  cannot  reply  to,  and  pro- 
duce evidence  to  (from  its  not  being  relevant  to 
the  issue),  is  impertinent,  and  if  it  further 
attacks  his  character  it  is  scandalous.  Corbett  v. 
Tottenham,  2  Moll.  319  ;  1  Ball  &  B.  59. 

In  an  action  by  a  stockholder  in  a  railway 
company  to  restrain  the  company  from  subscrib- 
ing out  of  their  funds  the  sum  of  1,0002.  towards 
the  Imperial  Institute,  on  the  ground  that  the 
proposed  subscription  was  ultra  vires  and  illegal, 
the  company  delivered  a  defence  which  con- 
tained paragraphs  alleging  a  circular  from  the 


secretary  of  the  Institute  inviting  railway  com- 
panies to  subscribe,  and  stating  the  amounts  of 
the  capital  and  average  net  annual  income  of 
the  company,  the  objects  of  the  Institute,  an 
agreement  with  another  railway  company  for 
through  booking  to  the  Institute,  which  it  was 
said  would  lead  to  increased  traffic  over  the 
defendants'  line,  and  the  practice  of  railway 
companies  as  to  contributing  to  exhibitions, 
regattas,  race  meetings,  and  other  objects  cal- 
culated to  encourage  traffic  over  their  lines. 
The  plaintiff  moved  under  Ord.  XIX,  r.  27,  to 
strike  out  these  paragraphs : — Held,  that  a 
reasonable  latitude  must  be  given  to  that  rule, 
and  parties  must  be  allowed  to  plead  reasons 
why  a  particular  act  said  to  be  ultra  vires  was 
not  ultra  vires  ;  that  it  would  be  a  wrong  appli- 
cation of  the  rule  to  order  such  reasons  to  be 
struck  out  unless  the  matter  sought  to  be  struck 
out  was  utterly  irrelevant ;  and  that  it  was  net 
the  meaning  of  the  rule  that  any  matter  alleged 
in  the  defence  as  a  reason  should  be  struck  out 
merely  because  it  was  a  bad  reason  ;  and  that  it 
could  not  be  said  that  any  part  of  the  defence 
was  so  irrelevant  that  the  rule  ought  to  be 
applied.  Tomkinson  v.  S.  E.  By.,  57  L.  T. 
358. 

A  person  who  has  himself  introduced  into  his 
evidence  matter  not  relevant  to  the  real  issues 
between  himself  and  his  opponent,  cannot  be 
heard  to  complain  if  his  opponent,  in  answer  to 
the  matter  so  introduced,  inserts  in  his  affidavit 
passages  which  would  otherwise  be  liable  to  be 
expunged  for  impertinence.  Bruff  v.  Cohbold. 
Ayres,  Ex  parte,  26  L.  T.  786 ;  20  W.  B.  734. 

When  Smbarrasiing.] — ^A  pleading  raising  by 
way  of  defence  an  issue  which  the  defendant  is 
not  entitled  to  raise,  is  embarrassing,  and  can  be 
struck  out  under  Ord.  XXVII.  r.  1.  Liardet  v. 
Hammond  Electric  Light  and  Power  Co,,  31 
W.  B.  710— C.  A.  S.  P.,  Hvugh  v.  ChamberlaiM, 
25  W.  B.  742. 

The  power  of  the  courts  or  judges  to  set  a5:ide 
pleadings  as  tending  to  embarrass,  is  limited  to 
such  as  are  at  once  embarrassing  and  irregular, 
informal  or  tricky,  and  contrary  to  the  rules  and 
practice  of  pleading,  and  does  not  extend  to  such 
as  merely  put  the  opposite  party  to  difficult, 
expensive  and  needless  proof.  Wetland  By,  v. 
Blake,  6  H.  &  N.  410  ;  30  L,  J.,  Ex.  161  ;  7  Jur. 
(N.S.)  373  ;  3  L.  T.  678  ;  9  W.  B.  886.  See  Lumb 
V.  Beaumont, 49  L.  T.  772  ;  Brooking y,  Maudslau, 
55  L.  T.  343  ;  6  Asp.  M.  C.  13. 

It  was  not  a  general  rule  of  practice  that  where 
a  plea  traversed  an  allegation  in  the  declaration, 
and  the  plaintiff  demurred  to  the  plea,  he  woulcl 
be  put  to  his  election  whether  the  demurrer 
should  be  set  aside  as  frivolous,  or  the  allegation 
struck  out,  though  this  would  be  done  if  the 
plaintiff's  pleading  appeared  to  be  so  framed  as 
to  entrap  or  unfairly  perplex  the  defendant.  So 
held  before  s.  52  of  the  Common  Law  Procedure 
Act,  1852.  Tallis  v.  Tallis,  1  El.  &;  Bl.  397,  n.  ; 
21  L.  J.,  Q.  B.  269  ;  16  Jur.  744. 

Pleadings  will  not  necessarily  be  struck  out  as 
embarrassing  because  they  are  inconsistent. 
Morgan,  In  re,  Oioen  v.  Morgan,  56  L.  J.,  Ch. 
603  ;  35  Ch.  1).  492  ;  56  L.  T.  503  ;  36  W.  B. 
705— C.  A. 

In  an  action  by  the  representatives  of  a  wife 
against  the  executor  of  the  husband  in  respect 
of  sums  of  money  and  stock  alleged  to  have  been 
received  by  the  husband  as  trustee  for  the 
separate  use  of  the  wife,  the  defence  pleaded 
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(1)  that  the  sums  had  Dot  been  received ;  (2)  if 
receivetl,  not  as  trustee ;  (3)  if  received,  repay- 
ment ;  (4)  alternatively,  free  gift  by  the  wife 
to  the  husband ;  (5)  alternatively,  accord  and 
satisfaction ;  (6)  alternatively,  set-off ;  (7)  the 
Statute  of  Limitations ;  (8)  laches  and  delay. 
On  a  summons  to  have  defences  3,  4,  5,  and  6 
struck  out,  it  was  held  that  the  defence  was 
embarrassing,  and  the  defendant  had  leave  to 
amend.  Upon  appeal,  the  court  discharged  the 
order,  and  directed  the  defendant  either  to  amend 
or  to  give  particulars  within  fourteen  days  after 
discovery  of  documents.    lb. 

The  plaintiff  claimed  that  a  partnership  agi'ee- 
ment  might  be  set  aside  and  cancelled  on  the 
ground  of  misrepresentation  and  fraud,  and  that 
a  sum  he  had  brought  into  the  enterprise  should 
be  returned  to  him  ;  or  in  the  alternative 
that  the  partnership  accounts  might  be  taken, 
and  the  partnership  dissolved.  The  defendant 
moved  for  an  order  compelling  the  plsintiff  to 
amend  his  statement  of  claim  by  confining  it  to 
one  of  the  two  grounds  of  action  in  respect  of 
which  he  sought  relief  :• — Held,  that  the  plaintiff 
was  entitled  to  claim  such  alternative  relief  ; 
and  the  motion  was  dismissed  with  costs.  Btigot 
v.  Eagton,  47  L.  J.,  Ch.  225  ;  7  Ch.  D.  1  ;  37  L.  T. 
369  ;  26  W.  R.  66— C.  A. 

The  defendant  in  an  action  for  libel,  after 
admitting  publication,  pleaded  that,  except  as 
afterwartis  admitted,  the  words  used  by  him 
were  fair  comment  on  a  matter  of  public  interest, 
and,  to  the  extent  of  the  facts  to  be  stated  after- 
wards, were  true  in  substance  and  in  fact.  He 
then  proceeded  to  justify  the  various  statements 
in  the  alleged  libel,  but  admitted  that  he  had 
used  words  of  the  plaintiff,  being  the  words  com- 
plained of,  which  were  not  wholly  justified  by 
the  facts,  and  could  not  be  considered  in  every 
respect  fair  comment,  and  he  paid  the  sum  of 
forty  shillings  into  court,  and  said  the  same  was 
sufiicient  to  satisfy  the  plaintiff's  claim  : — Held, 
that,  as  the  defendant  had  pleaded  justification 
to  the  whole  of  the  libel,  and  had  paid  money 
into  court  in  respect  of  a  portion,  such  a  plea 
was  both  embarrassing  and  contrary  to  the  pro- 
visions of  Ord.  XXII.  r.  l,and  ought  to  be  struck 
out.  Fleming  v.  Dollar,  68  L.  J.,  Q.  B.  648  ;  23 
Q.  B.  D.  388  ;  61  L.  T.  230  ;  37  W.  R.  684. 

The  defendant  in  his  defence  to  an  action  of 
slander  denied  having  spoken  the  words  alleged, 
and  set  out  other  words  which  he  admitted 
having  spoken,  and  which  he  alleged  were  true 
and  were  spoken  on  a  privileged  occasion : — 
Held,  that  this  pleading  was  embarrassing,  and 
ought  to  be  struck  out.  JRastani  v.  Bndge,  62 
L.  J.,  Q.  B.  312 :  [1893]  1  Q.  B.  571  ;  5  R.  336  ; 
68  L.  T.  717  ;  41  W.  R.  877  ;  57  J.  P.  861. 

An  allegation  on  the  breach  of  a  contract,  that 
the  defendant  fraudulently  omitted  to  deliver, 
true  accounts,  and  delivered  untrue  accounts 
was  ordered  to  be  amended,  as  embaiTassing,  by 
omitting  the  word  **  fraudulently."  Great  Ship 
Co.  V.  Russell,  3  F.  &  F.  94. 

To  an  action  on  a  specialty,  the  defendant 
pleaded  the  3  &  4  Will,  4,  c.  42,  s.  3,  to  which  the 
plaintiff  replied  that  the  defendant,  before  suit, 
made  an  acknowledgment  that  the  debt  remained 
unpaid  and  due  to  the  plaintiff  within  the  true 
intent  and  meaning  of  the  statute,  and  that  the 
action  was  brought  within  twenty  years  after 
such  acknowledgment : — Held,  that  the  replica- 
tion was  a  pleading,  so  framed  as  to  prejudice 
the  fair  trial  of  the  cause,  and  ought  to  be 
amended  by  specifying  the  mode  of  acknowledg- 


ment relied  on.    Forsyth  v.  Bristowe,  8  Ex.  347  ; 
22  L.  J.,  Ex.  70  ;  17  Jur.  46. 

A  plea,  to  an  action  ^n  a  contract,  that  the 
plaintiff  was  suing  on  his  own  behalf,  whereas 
he  made  the  contract  as  agent  for  a  company, 
will  not  be  struck  out  as  embarrassing.  Goldiwf 
V.  Wharton  Salt  Works  Co.,  1  Q.  B.  D.  374  ;  34 
L.  T.  474  ;  24  W.  R.  423— C.  A. 

A  claim  in  which  the  vendor  of  goods  and  the 
indorsees  of  a  bill,  given  by  the  purchaser  to  the 
vendor  for  the  price,  jointly  sue  the  purchaser  to 
recover  the  price  and  also  upon  the  dishonoured 
bill,  is  embarrassing,  and  may  therefore  be  struck 
out.  Smith  V.  Richardson,  48  L.  J.,  C.  P.  140  ; 
4  C.  P.  D.  112  ;  40  L.  T.  266  ;  27  W.  R.230. 

In  an  action  to  restrain  the  obstruction  of  an 
alleged  private  right  of  way,  the  pjaintiff  ought 
to  shew  in  his  statement  of  claim  whether  he 
claims  the  right  by  prescription  or  by  grant. 
He  ought  also  to  allege  with  reasonable  certainty 
the  termini  of  the  way  and  its  course.  If  the 
plaintiff  omits  to  do  this,  his  statement  of 
claim  is  embarrassing,  and  the  court  will  order  it 
to  be  amended*  Harris  v.  Jenkins,  52  L.  J.,  Ch. 
437  ;  22  Ch.  D.  481  ;  47  L.  T.  570  ;  81  W.R.  137. 

The  statement  of  claim  in  an  action  for  th» 
recovery  of  land,  after  alleging  facts  which  would 
shew  a  title  in  Frances  Evelyn,  contained  a 
statement  that  "  the  said  Frances  Evelyn  died 
intestate  as  to  real  estate,  and  leaving  Sir  Hugh 
Evelyn  her  heir  at  law,"  and  then  stated  facts 
which  shewed  a  title  in  the  plaintiff  to  Sir  Hugh 
Evelyn's  estate  : — Held,  on  a  summons  to  strike 
out  the  paragi*aph  above  stated,  that  it  was  not 
embarrassing,  and  was  a  sufficient  statement  of 
the  facts  on  which  the  plaintiff  relied  under 
Judicature  Act,  Ord.  XlX.  r.  4.  Evelyti  v. 
Evelyn,  42  L.  T.  248  ;  28  W.  R.  631. 

In  an  action  to  enforce  the  compromise  of 
a  former  action  brought  in  assertion  of  rights 
of  water,  as  to  which  disputes  had  arisen,  the 
plaintiff  will  not  be  allowed,  by  setting  out 
in  his  statement  of  claim  the  allegations  as 
to  his  right  and  the  corresponding  liabili- 
ties of  the  defendant  which  were  contained 
in  his  former  statement  of  claim,  to  re-litigate 
the  questions  raised  in  the  former  action,  and 
intended  to  have  been  finally  disposed  of  by  the 
compromise.  Such  allegations  were  accordingly 
ordered  to  be  struck  out  under  Ord.  XIX.  r.  27, 
as  embarrassing  and  unnecessary,  though  a 
motion  for  that  purpose  had  been  refused  by  the 
court  below.  Knoicles  v.  Roberts,  38  Ch.  D.  263 ; 
58  L.  T.  259— C.  A. 


Statement  of  Title.]  —  See  Philipps  v. 


Philipps,  and  other  cases,  ante,  col.  824. 


Effect  of  Belay.]  —  By  an  agreement 


made  in  1890,  the  plaintiff  agreed  to  employ,  and 
the  defendant  to  work  for  and  serve  the  plain- 
tiff as  tailor,  hosier,  or  outfitter,  and  it  was 
agreed  "  that  the  defendant  should  not  for  the 
space  of  three  years  act  as  tailor,  hosier,  or  out- 
fitter, or  take  service  or  act  as  agent  in  such 
business  within  a  radius  of  twenty-five  miles  of 
the  plaintiff's  shop,  imder  a  penalty  of  500/.  as 
liquidated  damages."  On  the  10th  June,  1893, 
the  defendant  left  the  plaintiff's  service,  and 
committed  a  breach  of  the  agreement.  The 
plaintiff  brought  this  action  claiming  an  injunc- 
tion and  500Z.  liquidated  damages  for  breach  of 
the  agreement,  and  on  motion  obtained  an 
interim  injunction.  The  action  was  then  set 
down  for  the  point  of  law  to  be  argued  as  to 

29—2 


^   I 


908 


VHACTICE— Pleading. 


904 


whether  the  defendant  was  not,  on  payment  of 
5002.  absolved  from  any  obligation  under  the 
agreement.  The  plaintiff  now  asked  for  an 
injunction,  but  withdrew  the  claim  for  damages  : 
— Held,  that  the  defendant  ought,  when  the 
motion  came  on,  to  have  called  on  the  plaintiff 
to  elect  whether  he  asked  for  an  injunction  or 
liquidated  damages,  as  he  could  not  have  both, 
and  the  pleadings  were  therefore  embarrassing 
to  the  defendant : — Held,  that  the  defendant 
having  gone  on,  was  too  late  in  taking  the  point, 
and  there  must  be  an  injunction  for  three  years 
after  the  lOth  July,  1893.  Gent  v.  Harrlwn,  69 
L.  T.  307. 

Vo  Baafonable  Gauie  of  Action  or  Amwer.l — 
Demurrers  are  in  form  abolished,  but  Ord.  Xa V. 
takes  notice  of  three  forms,  in  which  the  object 
of  demurrers  may  be  obtained  ;  first,  by  raising 
on  the  pleadings  a  question  of  law,  so  that  the 
parties  may  have  it  decided  quickly ;  secondly, 
by  raising  the  question  on  a  pleading  whether  it 
discloses  any  reasonable  cause  of  action  or 
answer,  in  which  case  the  court  may  order  the 
pleading  to  be  struck  out,  not  necessarily  dis- 
posing of  the  whole  action  ;  and,  thirdly,  in  case 
an  action  or  defence  is  shown  by  the  pleadings  to 
be  frivolous  or  vexatious,  then  the  court  or  a 
judge  can  dismiss  the  whole  action,  or  order  it  to 
be  stayed,  or  judgment  to  be  entered  accordingly 
as  may  be  just — Per,  Selbome,  L.  C.  BurHall 
V.  Beyfu»,  53  L.  J.,  Ch.  565  ;  26  Ch.  D.  35  ;  50 
L.  T.  542 ;  32  W.  R.  418. 

The  court  has  an  inherent  jurisdiction  not  to 
allow  an  action  to  proceed  which  must  fail. 
Chatterton  v.  Secretary  of  State  for  Iridia^  64 
L.  J.,  Q.  B.  676 ;  [1895]  2  Q.  B.  189  ;  14  R.  504  ; 
72  L.  T.  858  ;  59  J.  P.  596— C.  A. 

Although  proceedings  under  rr.  2  and  4  of  Ord. 
XXY.  take  the  place  of  demurrers  in  the  sense 
that  the  court  is  enabled,  when  it  sees  no 
reasonable  ground  of  action  or  defence,  to  put 
an  end  to  the  action  or  defence,  the  court  is  not 
bound  to  regard  the  case  with  the  same  strictness 
as  under  the  old  practice  on  demurrer,  the  court 
now  having  more  regard  to  the  reasonableness 
or  unreasonableness  of  the  claim  or  defence. 
Dadtwell  v.  Jacobs,  56  L.  J.,  Ch.  233  ;  34  Ch.  D. 
278  ;  55  L.  T.  857  ;  35  W.  R.  261— C.  A. 

A  pleading  will  not  be  struck  out  under  Ord. 
XXV.  r.  4,  on  the  ground  that  it  discloses  no 
reasonable  cause  of  action,  unless  it  is  frivolous. 
Demurrers  have  not  been  abolished  only  in  name, 
and  the  above  rule  is  not  to  be  construed  so  as  to 
allow  applications  under  it  to  take  their  place. 
Battkyany,  In  re,  Battkyany  v.  Walford^  32 
W.  R.  379. 

The  power  given  by  Ord.  XXV.  r.  4,  of  order- 
ing any  pleading  '*  to  be  struck  out  on  the  ground 
that  it.  discloses  no  reasonable  cause  of  action," 
will  be  exercised  where  in  the  opinion  of  the 
court,  there  is  no  reasonable  prospect  that  the 
case  raised  by  the  pleading  will  succeed  at  the 
hearing  of  the  action  ;  secus,  where  the  pleading, 
though  it  might  under  the  former  practice  have 
been  open  to  demurrer,  presents  a  substantial 
case.  Peru  Bepuhlic  v.  Pervrian  Guano  Co., 
56  L.  J.,  Ch.  1081  ;  36  Ch.  D.  489  ;  57  L.  T.  337  ; 
36  W.  R.  217. 

The  plaintiff  was  charged  by  the  defendants 
imder  6  &  7  Vict.  c.  96,  s.  4,  with  having  pub- 
lished a  libel  knowing  the  same  to  be  false.  At 
the  preliminary  stage  of  the  proceedings  the 
charge  under  s.  4  was  withdrawn,  but  the  prose- 
cution for  the  minor  offence  under  s.  5  of  the  | 


same  act  was  continued,  and  the  plaintiff  was 
committed  for  trial  under  the  5th  section.  An 
indictment  was  preferred  against  the  plaintiff 
under  the  4th  section,  and  the  jury  found  that 
the  plaintiff  issued  the  libel  believing  it  to  be 
true.  This  verdict  was  held  to  be  one  of  guilty 
under  the  5th  section,  and,  after  respite  of  judg- 
ment and  argument,  the  plaintiff  was  sentenc^ 
to  two  months'  imprisonment  without  hard, 
labour.  The  plaintiff  brought  his  action  for 
malicious  prosecution  under  the  4th  section  of 
the  above  act,  and  set  forth  the  above  facts  in 
his  statement  of  claim,  in  which  he  alleged  that 
the  finding  of  the  jury  was  an  acquittal  under 
the  4th  section,  under  which  he  had  been  indicted. 
The  defendants  applied  to  have  the  statement 
of  claim  struck  out  as  not  disclosing  any  reason- 
able  cause  of  action  : — Held,  that  the  statement 
of  claim  ought  not  to  be  struck  out  as  disclosing- 
no  reasonable  ground  of  action,  and  that  where  a 
statement  of  claim  discloses  some  ground  of 
action,  the  mere  fact  that  the  plaintiff  is  not 
likely  to  succeed  on  it  at  the  trial  is  no  ground 
for  its  being  struck  out.  BodUr  v.  Holder^  54 
L.  T.  298. 

A  plaintiff  set  out  certain  building  agreements 
in  his  statement  of  claim,  and  alleged  that  by 
reason  of  the  defendant  having  wrongfully 
entered  into  possession  of  the  plaintiff's  land  and 
building  materials,  he  had  been  unable  to  carry 
out  his  agreements  and  had  thereby  suffered  loss. 
The  plaintiff  claimed  specific  performance  of  the 
agreements  and  damages.  A  motion  under  Ord. 
XXV.  r.  4,  to  strike  out  the  statement  of  claim 
upon  the  ground  that  it  disclosed  no  reasonable 
cause  of  action  was  dismissed.  Boddington  v» 
Rees,  52  L.  T.  209. 

Where  a  statement  of  claim  alleges  that  A. — 
as  trustee  and  guardian  of  B. — took  possession  of 
lands,  this  constitutes  (at  most)  a  constructive 
trust  and  not  an  express  trust,  and  such  pos- 
session having  been  taken  in  1771,  the  statement 
of  claim  was  on  motion  ordered  to  be  struck  out 
as  disclosing  no  reasonable  cause  of  action,  and 
the  action  was  dismissed  as  frivolous  and  vexa- 
tious, and  leave  to  appeal  was  refused.  Lord 
Cairns'  definition  of  an  express  trust  in  CunnitiQ' 
ham  V.  Foot  (3  App.  Cas.  984)  applied.  Bowen,. 
L.J.'s  dictum  in  Soar  v.  Aehwell  ([1893]  2  Q.  B. 
390)  followed ;  Life  Association  of  Scotland  v. 
Siddals  (3  De  Q.  F.  &  J.  58)  explained.  Price^ 
V.  Phillips,  13  R.  191. 

When  a  statement  of  claim  contains  two  causes- 
of  action,  one  of  which  the  defendant  admits  to- 
be  reasonable,  it  cannot  be  struck  out  under 
Ord.  XXV.  r.  4,  Grosvenor  v.  White,  61  L.  T. 
663;  38W.  R.  201. 

An  affidavit  in  interlocutory  proceedings  is 
privileged,  and  therefore  where  a  plaintiff" 
alleged  that  the  defendant  had  libelled  him  in 
such  an  affidavit,  the  statement  of  claim  was< 
struck  out  under  Ord.  XXV.  r.  4.  Gompas  v. 
WhUe,  54  J.  P.  22. 

An  action  was  brought  on  an  order  made  by 
justices  under  16  &  17  Vict.  c.  97,  s.  96,  directing- 
the  guardians  of  a  union  to  pay  certain  costs  for 
the  maintenance  of  a  lunatic  pauper  in  an 
asylum.  The  guardians  defended  the  action. 
An  application  was  then  made  to  have  the 
defence  struck  out:  —  Held,  that  though  the 
order  itself  could  not  be  appealed  against,  yet 
whei-e  such  order  formed  the  subject-matter  of 
an  action,  a  defendant  was  entitled  to  plead  to 
such  action,  and  if  such  plea  affords  no  answer 
to  the  statement  of  claim  the  proper  mo4^1e  of 
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objection   was   by  demurrer.     Ixneh  y.   York 
Union,  35  L.  T.  S^O. 

Waiyer  of  Olijeetion.] — A  defendant  who 

has  delivered  a  defence  cannot,  when  the  plain- 
tiff afterwards  delivers  an  amended  statement 
of  claim  which  alleges  no  new  matter  against 
him,  apply  to  strike  out  the  amended  statement 
of  claim  on  the  ground  that  it  discloses  no 
reasonable  cause  of  action.  Jenkins  v.  Hecs, 
33  W.  R.  929. 


AbuM  of  Prooofi — ^Delay.] — ^The  court  has, 
under  its  inherent  jurisdiction,  power  to  strike 
out  any  pleading,  whether  a  statement  of  claim 
or  a  defence,  which  is  an  abuse  of  the  process  of 
the  court  Eemmington  y.  Scoles,  66  L.  J.,  Ch. 
626 ;  [1897]  2  Ch.  1  ;  76  L.  T.  667;  46  W.  K. 
680--C.  A. 

A  defence  contained  no  substantive  allega- 
tions, but  was  confined  to  refusals  to  admit  and 
denials  of  all  the  material  allegations  in  the 
statement  of  claim,  which  allegations  the  defen- 
dant had  substantially  admitted  in  prior  pro* 
ceedings  between  the  parties : — Held,  that  the 
defence  was  not  a  real  defence,  but  was  put  in 
for  the  purpose  of  delay,  and  ought  to  be  struck 
out    ih, 

Triyoloui  and  Ytxationf  Aetions.]  —  Ord. 
XXV.  r.  4,  enables  the  court  to  deal  in  an  easy 
and  summary  manner  with  demurrable  actions, 
and  also  affirms  the  inherent  power  of  the  court 
to  protect  itself  from  the  abuse  of  its  procedure 
by  the  bringing  of  frivolous  and  vexatious 
actions.  MHropolitian  Bank  v.  PooUy,  64  L.  J., 
Q.  B.  449  ;  10  App.  Cas.  210  ;  63  L.  T.  163  ;  83 
W.  R.  709  ;  49  J.  P.  766— H.  L.  (E.) 

The  probate  division  has,  apart  from  Ord. 
XXV.  r.  4,  an  inherent  jurisdiction,  in  common 
with  other  courts,  to  stay  proceedings  which  are 
frivolous  and  vexatious,  and  an  abuse  of  the 
process  of  the  court  Willis  v.  Bea^tehamp 
CEarl),  65  L.  J.,  P.  17;  11  P.  D.  69 ;  64  L.  T. 
186;  34  W.  R.  367— C.  A. 

The  principles  on  which  the  court  ought  to 
act  in  staying  proceedings  as  frivolous  and  vexa- 
tious discussed  and  explained.  Kellaway  y. 
Bury,  66  L.  T.  599— C.  A. 

Any  action  may  be  stayed  as  being  vexatious 
when  it  is  clear  that  no  relief  can  be  obtained 
at  the  trial.  Barrett  v.  Day,  59  L.  J.,  Ch.  464  ; 
43  Ch.  D.  435  ;  62  L.  T.  697  ;  38  W.  R.  362. 

No  application  ought  to  be  made  to  set  aside 
a  pleading  as  frivolous,  unless  it  is  either  mani- 
festly so  on  the  face  of  it,  or  is  pleaded  in  direct 
opposition  to  some  decided  case.  Papineau  v. 
King,  10  M.  &  W.  216;  2  D.  (N.8.)  226;  12 
L.  J.,  Ex.  32  ;  6  Jur.  639. 

The  exercise  by  a  court  of  its  inherent  juris- 
diction to  dismiss  an  action  as  an  abuse  of  fts 
process  is  not  justified  merely  by  great  improba- 
oility  in  the  case  made  by  the  pleadings.  But 
all  the  circumstances  may  be  considered.  Law- 
ranee  y.  Xorreye  (Lord^,  69  L.  J.,  Ch.  681  ;  16 
App.  Cas.  210 ;  62  L.  T.  706 ;  38  W.  R.  753 ; 
54  J.  P.  708— H.  L.  (E.)  See  Hamilton  y. 
Anderson,  6  W.  R.  737— H.  L. 

Where,  in  a  statement  of  claim,  a  charge  of 
concealed  fraud,  within  s.  26  of  the  Statute  of 
Limitations  (8  &  4  Will.  4,  c.  27),  was  stated 
yaguely  and  generally,  and  previous  litigation 
with  reference  to  the  same  subject-matter  led  to 
the   conclusion,  which    was  confirmed   by  an 


affidavit  filed  on  the  plaintiff's  behalf,  that  the 
allegations  were  an  afterthought  and  wholly 
incf^Mible  of  proof : — Held,  that  the  action  was 
properly  dismissed  as  an  abuse  of  the  process  of 
the  court.    Ih, 

The  plaintiff,  by  his  statement  of  claim  in  an 
action  for  recovery  of  land  brought  in   1892, 
alleged  that  he  was  the  heir-at-law  of  J.,  who 
died  intestate  in  1798,  and  that,  on  the  death  of 
J.,  his  leaX  estate  was  wrongfully  taken  possession 
of  by  the  mother  of  G.  C,  in  the  name  of  G.  C, 
as  the  heir-at-law— as  the  mother  falsely  alleged — 
of  J. ;  that  G.  C.  died  an  infant  in  1806,  where- 
upon G.  C.'s  mother  continued  to  hold  possession 
in  the  name  of  a  supposititious  child,  R.  C,  on 
the  false  pretence  that  such  child  was  a  brother 
of  G.  C,  and  as  such  was  heir-at-law  of  J. ;  that 
both  R.  C,  and  afterwards  the  defendant,  who 
claimed  as  a  volunteer  under  R.  C,  remained  in 
possession  knowing  the  above  facts,  and  fraudu- 
lently concealed  the  same  from  the  true  heir  of 
J. ;  that  the  plaintiff  and  his  predecessors  had 
been  deprived  of  the  estate  by  the  said  con- 
cealed fraud,  which  had  not,  and  could  not  with 
reasonable  diligence  have  been  discovered  until 
1879  ;  and  tiiat  the  plaintiff,  at  the  time  of  such 
discovery,  was  an  infant,  and  only  attained, 
twenty-one  in  1887.    The  defendant  moved  to 
have  the  action  dismissed  as  frivolous  or  yexa- 
tious  ;  and,  in  support  of  his  application,  adduced 
eyidence  to  shew  that  the  allegation  that  R.  C. 
was  a  supposititious  child  had  been  publicly 
made  in  1863 : — Held,  (a)  that  the  all^tions 
in  the  statement  of  claim  as  to  the  entry  in  1798 
on  behalf  of  G.  C.  did  not  shew  a  case  of  con- 
cealed fraud  within  s.  26  of  3  &  4  Will.  4,  c  27, 
but  only  a  wrongful  entry  under  a  false  claim  as 
heir-at-law ;  (b)  that  the  statute  began  to  run 
as  against  the  plaintiff  and  his  predecessors  in 
1798,  and  that,  as   possession  adverse  to  the 
plaintiff  and  his  predecessors  had  been  held  ever 
since,  the  operation  of  the  statute  was  not  sus- 
pended by  what  was  alleged  to  have  been  done 
in  1805  ;  (c)  that  the  plaintiff  or  his  predecessors 
knew,  or  might  with  reasonable  diligence  have 
known,  the  alleged  concealed  fraud  more  than 
twelve  years  before  action  brought ;  and,  accord- 
ingly, that  the  action   should  be  dismissed  as 
frivolous   or   vexatious.    Lawranee  v.  Norreys 
(15  App.  Cas.  210)  followed  ;  Trustees,  Bxficutors 
and  Agency  Co,  v.  SlioH  (13  App.  Cas.  793) 
distinguished.     WUlis  v.  Hoioe  ( JEbrZ),  62  L.  J., 
Ch.  690  ;  [18931  2  Ch.  645  ;  2  R.  427  ;  69  L.  T. 
358  ;  41  W.  R.  433— C.  A. 

No  action  can  be  brought  by  a  bankrupt  for 
maliciously  procuring  his  adjudication  so  long 
as  the  adjudication  itself  has  not  been  set  aside. 
Such  an  action  may  be  dismissed  as  frivolous 
and  vexatious  on  summons  under  Ord.  XXV.  r.  4. 
Metropolitan  Bank  v.  Pooley,  supra. 

An  action  for  malicious  prosecution  ought  not 
to  be  stayed  as  frivolous  and  vexatious  on  the 
ground  that  the  defendant  is  the  trustee  under 
the  plaintiff's  bankruptcy,  and  has  prosecuted 
him  by  order  of  the  court  under  s.  16  of  the 
Debtors  Act,  1869.  Mittens  v.  Foreman,  68  L.  J., 
Q.  B.  40. 

There  is  an  inherent  jurisdiction  in  the  high 
court  to  strike  out  a  defence  which  is  frivolous 
and  vexatious,  and  an  abuse  of  the  procedure. 
Reichel  v.  Magrath,  59  L.  J.,  Q.  B.  159  ;  14 
App.  Cas.  665  ;  54  J.  P.  196— H.  L.  (E.) 

The  appellant  brought  an  action  against  his 
bishops  and  the  patrons  of  a  benefice,  claiming  a 
declaration  that  he  was  vicar  of  the  benefice, 
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and  that  an  instrument  of  resignation  which  he 
had  executed  was  void,  and  an  injunction  to 
restrain  the  bishops  from  instituting,  and  the 
patrons  from  presenting  any  other  person  to  the 
benefice.  The  action  was  tried,  and  judgment 
was  given  against  the  appellant  on  the  ground 
that  the  vicarage  was  void  by  reason  of  his 
resignation  thereof  with  the  consent  of  the 
bishop.  Afterwards  the  respondent,  having  been 
duly  appointed  to  the  benefice  as  the  appellant's 
successor,  brought  an  action  against  the  appel- 
lant, claiming  a  declaration  that  the  respondent 
was  vicar,  and  a  perpetual  injunction  to  restrain 
the  appellant  from  depriving  the  respondent  of 
the  use  and  occupation  of  the  house  and  lands. 
In  his  defence  the  appellant  set  up  the  same 
case  as  that  on  which  he  had  been  defeated  in 
the  action  in  which  he  was  plaintiff : — Held, 
that  there  was  an  inherent  jurisdiction  in  the 
court  to  strike  out  the  defence  as  frivolous  and 
vexatious,  and  an  abuse  of  the  procedure,  and  to 
enter  judgment  for  the  plaintiff  with  a  declara- 
tion and  injunction  as  claimerl.    lb. 

In  an  action  brought  by  the  plaintiff  against 
the  defendant  for  libel  in  respect  of  the  publi- 
cation of  a  pamphlet  purporting  to  be  the 
judgment  delivered  in  court  in  a  certain  action 
between  the  parties,  the  jury  found  that  the 
pamphlet  was  a  fair,  honest  and  accurate  report 
of  the  judgment,  and  was  published  without 
malice,  and  judgment  was  accordingly  entered 
for  the  defendant.  The  plaintiff  afterwards 
commenced  a  second  action  for  libel  in  respect 
of  the  same  pamphlet,  but  relying  upon  defama- 
toiy  passages  in  the  pamphlet  other  than  those 
relied  upon  in  the  first  action.  The  different 
defamatory  statements,  however,  relied  upon  in 
both  actions  were  all  spoken  of  the  plaintiff  in 
the  same  character  : — H^d  that  the  subject- 
•  matter  of  the  second  action  was  res  judicata,  and 
that  an  order  striking  out  the  statement  of 
claim  and  dismissing  the  action  was  rightly 
roacle  : — ^Held,  also  (assuming  the  matter  was  not 
res  judicata,  the  defamatory  passages  relied  upon 
in  the  two  actions  not  being  the  same),  that  the 
second  action  was  an  abase  of  the  process  of  the 
court  and  ought  to  be  dismissed.  Macdmtgall 
V.  Knight,  59  L.  J.,  Q.  B.  517  ;  25  Q.  B.  D.  1 ; 
63  L.  T.  43  ;  38  W.  B.  553  ;  64  J.  P.  788— C.  A. 

Since  the  judicature  acts,  it  is  the  practice  in 
foreclosure  actions  to  make  a  personal  order  for 
payment  of  the  sum  found  due  for  principal  and 
interest.  A  second  action  brought  to  recover 
arreai-s  of  interest  on  the  mortgage  while  the 
foreclosure  action  is  still  pending  will  be  stayed 
»s  vexatious.  Paulett  v.  Hill^  62  L.  J.,  Ch.  466  ; 
ri893]  1  Ch.  277  ;  2  B.  288  ;  68  L.  T.  476  ;  41 
W.  K.  503— C.  A. 

A  suit  instituted  by  a  plaintiff  having  only  a 
nominal  interest,  on  behalf  of  a  body  of  share- 
holders, not  for  the  benefit  of  himself,  but  for 
improper  purposes,  at  the  instigation  of  another 
person,  who  indemnifies  the  plaintiff  against  the 
costs  of  the  suit,  will  be  treatetl  as  an  imposition 
on  the  court,  and  the  bill  will  be  ordered  to  be 
taken  off  the  file.  Rob»on  v.  Dodd*,  38  L.  J., 
Ch.  647  :  L.  B.  8  Eq.  301  ;  20  L.  T.  968  ;  17 
W.  B.  782. 

A  bill  filed  by  a  member  of  a  building  society 
on  behalf  of  himself  and  the  other  members, 
against  the  directors  of  the  society,  to  restrain 
certain  proceedings  alleged  to  be  ultra  vires,  was 
ordered  to  be  taken  off  the  file  upon  evidence 
that  the  plaintiff  was  a  person  of  small  means, 
and  had  purchased  one  share  in  the  society  for 


the  purpose  of  instituting  the  suit,  and  that  the 
suit  was  really  institutecl  by  his  solicitor,  who 
was  not  a  shareholder,  for  the  purpose  of  annoy- 
ing two  of  the  directors.    Ih, 

A  plaintiff  having  lost  money  by  speculating 
in  the  shares  of  a  company,  purchased  five  shares, 
for  the  purpose  of  qualifying  himself  as  a  share- 
holder, and  then  filed  a  bill,  on  behalf  of  himself 
and  the  other  shareholders,  against  the  company 
and  other  persons,  impeaching  certain  trans- 
actions between  them  on  the  ground  of  fraud. 
The  bill  also  impeached  certain  preliminary  pro- 
ceedings which  had  been  taken  for  the  purpose 
of  winding-up  and  re-constituting  the  company. 
After  the  bill  was  filed,  the  company  was  wound 
up  and  re-constituted.  The  defendants  put  in 
answers  which  were  excepted  to  for  insufiiciency, 
and  while  the  exceptions  were  i>ending,  they 
moved  to  take  the  bill  off  the  file,  or  to  stay  pro- 
ceedings : — Held,  first,  that  at  that  stage  of  the 
cause,  the  defendants  not  having  sufficiently 
denied  the  charges  of  fraud,  the  mala  fides  of 
the  plaintiff  in  filing  the  bill  was  no  ground  for 
taking  the  bill  off  the  file.  Seaton  v.  Qrant, 
L.  B.  2  Ch.  489  ;  16  L.  T.  758  ;  15  W.  B. 
602. 

Held,  secondly,  that  the  small  interest  of  the 
plaintiff  was  no  objection  to  the  bill,  as  it  was 
filed  on  behalf  of  himself  and  other  shareholders. 
lb. 

Held,  thirdly,  that  as  the  bill  impeached  the 
preliminary  proceedings  in  the  winding-up,  the 
fact  of  the  company  having  been  wound  up 
subsequently  was  no  ground  for  staying  the 
proceedings.    lb. 

Where  a  statement  of  claim  relies  on  a  speci- 
fied document  as  constituting  the  plaintiff's  case, 
if  the  court  refers  to  such  document  and  sees  that 
the  claim  is  not  maintainable,  it  may  strike  out 
the  claim  as  frivolous  or  vexatioiLs.  Whitworth 
V.  DarUahire,  6  B.  198  ;  68  L.  T.  216  ;  41  W.  B. 
317. 

Where  some  defendants  deliver  a  defence 
traversing  the  allegations  in  the  statement  of 
claim,  and  other  defendants,  without  delivering 
any  defence,  put  in  evidence  in  denial  that  is 
not  distinct  and  conclusive,  the  court  will  not 
dismiss  the  action  as  frivolous  and  vexatious,  or 
as  an  abuse  of  the  process  of  the  court.  Fletcher 
V.  Bctham,  3  B.  689  ;  68  L.  T.  438  ;  41  W.  R. 
621. 

Soandaloui  Xatter— Belevmnoj.  ] — Scandalous 
matter,  as  allegations  reflecting  upon  moral 
character  and  not  relevant  to  the  subject,  to  be 
expunged  from  the  record,  whether  in  a  suit  or 
bankruptcy,  and  without  an  application, 
Simmon,  Ex  parte,  15  Ves.  476  ;  10  B.  B.  104. 

Allegations,  material  to  the  issue,  are  not 
impertinent,  and  being  relevant  and  pertinent, 
though  they  may  be  false,  and  of  whatever 
nature,  are  not  scandalous.    lb. 

Matter  in  an  answer  relevant  according  to  the 
case  made  by  the  bill,  is  not  scandalous,  whatever 
may  be  the  nature  of  it.  jS^.  John  (^Zord)  v.  St, 
John  iLiidy),  11  Ves.  526. 

Improper  to  charge  in  a  bill  that  a  woman 
had  a  criminal  conversation  with  |>articular 
l^rsons,  as  it  would  affect  the  chaiiacter  of 
sti-angers  and  fill  it  with  private  scandal. 
Clarke  v.  Periam,  2  Atk.  339  ;  9  Mod.  340. 

If  facts  stated  in  answer  are  relevant  and 
material,  they  cannot  be  treated  as  scandalous  : 
and,  if  they  constitute  a  fraud,  the  answer  is. 
not  scandalous,  only  because  it  draws  the  legal 
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conclusion  which  the  premises  furnish.  Montriou 
V.  Carrick,  6  Jur.  97. 

A  creditor  filed  a  bill  against  the  debtor's 
executor,  stating  first,  that  the  defendant  was  a 
person  of  bad  character,  of  drunken  habits  and 
violent  behaviour,  and  then  adducing  instauces 
in  support  of  that  statement,  and  praying  that 
the  assets  might  be  administered  under  the 
direction  of  the  court,  and  for  an  injunction  and 
reoeiver  : — Held,  that  the  general  statement  and 
instances  were  relevant  to  the  relief  asked,  and 
therefore  were  not  scand^ous.  Eteret  v. 
Prytkergeh,  12  Sim.  365  ;  11  L.  J.,  Ch.  54 ;  6 
Jur.  3. 

In  a  bill  by  the  testator's  son  and  heir-at-law, 
impeaching  a  will  on  the  ground  of  undue  influ- 
ence exercised  by  a  female  defendant  over  the 
testator's  mind,  an  allegation  that  she,  at  a  time 
specified,  was  disoover^  to  have  engaged  in  a 
criminal  connection  with  the  testator,  and  that 
she  openly  cohabited  with  him  as  if  she  had  been 
his  wife,  is  not  scandalous  or  impertinent,  ^non., 

1  Myl.  k  C.  78.    8,  C,^  sub  nom.  Eeant  v.  Owen^ 

2  Myl.  &  K.  382  ;  5  L.  J.,  Ch.  74. 

Upon  a  cross-bill  by  a  father  and  his  daughters 
to  be  relieved  from  a  mortgage  which  the 
mortgagee  sought  to  foreclose,  it  is  not  irrele- 
vant or  scandalous  to  state  that  the  money  was 
lent  to  the  father  under  professions  of  friendship, 
spontaneously,  that  the  mortgagee  might,  in  the 
position  of  creditor,  continue  his  visits  to  the 
family,  and  maintain  his  influence  and  effect  his 
object,  that  being  the  seduction  of  one  of  the 
daughters  ;  and  exceptions  for  scandal -were  over- 
ruled, ir.  V.  B,,  31  L.  J.,  Ch.  765  ;  8  Jur.  (N.8.) 
1141 ;  10  W.  R.  617.  See  Dicluon  v.  Wiltim,  11 
W.  R.  365. 

In  a  suit  for  the  winding-up  of  a  partnership 
long  ago  terminated,  the  ground  for  relief  being 
the  possession  of  the  assets  by  the  defendant,  and 
his  unwillingness  to  account,  the  bill  contained 
statements  of  fraudulent  misrepresentations 
alleged  to  have  been  made  by  the  clefendant  for 
the  purpose  of  inducing  the  plaintiff  to  join  the 
business.  Such  statements  were  ordered  to  be 
expunged  as  scandalous.  Atwool  v.  FerrieVf  14 
L.  T.  728 ;  14  W.  R.  1014. 

In  an  action  by  a  wife  against  her  husband 
for  a  rectification  of  the  marriage  settlement^  an 
all^;ation  in  the  statement  of  claim  that  the 
plaintiff  had  refused  to  live  with  the  defendant 
because  of  his  having  committed  a  criminal 
assault  upon  a  young  girl,  was  oixlered  to  be 
struck  out  as  being  scandalous  and  irrelevant, 
and  the  costs  of  the  application  to  strike  out 
were  ordered  to  be  paid  by  the  wife's  next  friend 
in  the  action.  Cuyle  v.  Camming^  40  L.  T.  455  ; 
27  W.  R.  529. 

A  statement  of  claim  alleged  in  effect  that  the 
plaintiff  being  desirous  of  borrowing  mon^y, 
agreed  with  H.  to  borrow  it  from  him  on  per- 
sonal security  only,  and  to  insure  his  life  in  the 
defendants'  office  as  collateral  security  for  the 
loan,  and  to  pay  a  premium  on  such  insurance 
to  the  defendants  ;  and  that  the  plaintiff  for  the 
purpose  of  so  borrowing,  as  the  defendants  knew, 
did  so  insure  and  pay  a  premium.  That  H. 
throughout  was  an  agent  of  the  defendants,  and 
that  the  transaction  was  a  contrivance  of  the 
defendants  to  obtain  the  premium.  That  neither 
H.  nor  the  defendants  ever  lent  or  intended  to 
lend  any  money  to  the  plaintiff,  and,  further, 
that  this  was  the  usual  course  of  conduct  of  the 
defendants  : — Held,  that  the  paragraphs  stating 
that  it  was  the  usual  course  of  conduct  of  the 


I  defendants,  were  scandalous  and  irrelevant,  and 
should  be  struck  out,  as  amounting  at  the  most 
to  mere  evidence,  which  by  Ord.  XIX.  r.  4,  is 
not  to  be  pleaded  ;  and,  further,  that  the  matter 
therein  contained  was  not  even  evidence,  and 
that  evidence  could  not  be  given  upon  a  trial, 
in  chief,  of  such  conduct  being  the  usual  course 
of  conduct  of  the  defendants.  Blake  v.  Albion 
Life  A*9uranee  Society,  45  L.  J.,  C.  P.  663 ;  35 
L.  T.  269  ;  24  W.  R.  677.  But  see  8,  C,  48 
L.  J.,  C.  P.  169  ;  4  C.  P.  D.  94 ;  40  L.  T.  211  ; 
27  W.  R.  321 ;  14  Cox,  C.  C.  246. 

A  bill  charged  that  a  bill  of  exchange  ought  to 
be  delivered  up  to  be  cancelled,  on  the  ground  of 
fraud,  and  that  "  A.  B.,  one  of  the  defendants, 
had  knowledge  that  another  of  the  defendants, 
C.  D.,  had  been  mixed  up  with  irregular  transac- 
tions connected  with  bills  of  exchange  " : — Held, 
to  be  not  scandalous,  and  that  such  defendant 
was  bound  to  answer.  Finfiey  v.  Godfrey,  21 
L.  T.  631. 

A  bill  alleged  that  under  a  contract  the  plain- 
tiff was  entitled  to  shares  in  a  company  which 
had  been  placed  under  the  control  of  the  defen- 
dant, who  was  to  dispose  of  them  as  he  should 
from  his  experience  in  such  matters  think  fit. 
It  then  alleged  that  the  defendant  was  in  fact  in 
league  with  other  persons,  whom  he  called  a 
sjmdicate,  in  order  to  deal  with  the  shares  and 
contrive  operations  on  the  stock  exchange 
(popularly  called  rigging  the  market)  for  the 
puipoee  of  bringing  the  shares  up  to  a  fictitious 
value  in  the  market.  The  bill  prayed  a  decree 
for  specific  performance  of  the  contract,  and  that 
the  defendant  might  be  restrained  by  injunction 
until  the  plaintiff's  claim  should  be  satisfied, 
from  parting  with  the  shares  in  his  possession  : — 
Held,  that  the  allegation  of  improperly  dealing 
with  the  shares  was  scandalous  matter,  and  not 
pertinent  to  the  relief  sought,  and  must  be 
expunged  from  the  bill.  Ruhery  v.  Grant,  42 
L.  J.,  Ch.  19  ;  L.  R.  13  Eq.  443  ;  26  L.  T.  538. 

Scandalous  matter  irrelevant  to  the  real 
question  at  issue  in  a  suit,  but  relevant  to  an 
irrelevant  issue  raised  by  a  party  to  the  suit,  will 
not  be  expunged  by  the  court  at  the  instance  of 
the  person  who  raised  the  irrelevant  issue.  Brvff 
v.  Cohbold,  Ayret,  Ex  paHe,  26  L.  T.  786 ;  20 
W.  R.  734. 

C.  and  C,  who  carried  on  an  extensive  and 
well-known  business  as  auctioneers  under  the 
firm  of  Christie,  Manson  &  Woods,  filed  a  bill  to 
restrain  the  issuing  of  the  prospectus  of  a  limited 
company,  to  be  "formed  for  the  purpose  of 
acquiring  and  working  the  well-known  and 
rapidly-increasing  auction  and  general  land, 
estate  and  house  agency  business  of  Messrs. 
Christie  &  Christie."  The  biU  alleged  that  the 
business  of  the  plaintiffs  was  the  only  well- 
known  business  of  auctioneers  connected  with 
Christie,  and  that  the  description  in  the  pro- 
spectus of  the  business  therein  mentioned  was 
inapplicable  to  any  business  of  the  defendants 
the  Christies,  and  was  inserted  to  induce  the 
public  to  believe  that  the  business  was  that  of 
the  plaintiffs.  The  bill  then  alleged  that  C.  J. 
Christie,  one  of  the  defendants,  was  adjudicated 
bankrupt  in  1869  and  paid  no  dividend,  and  had 
obtained  his  order  of  discharge  in  1870  ;  that  in 
1869  he  was  committed  for  trial  at  the  Maryle- 
bone  police  court  on  a  charge  of  fraud  by  means 
of  false  cheques  ;  that  a  report  in  the  "  Times," 
which  was  set  out  in  the  bill,  was  a  correct 
ref>ort  of  what  took  place  at  the  committal ;  and 
that  the  money  in  respect  of  which  the  charge 
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was  made  was  subsequently  paid  by  a  relation, 
and  the  prosecution  abandoned.  The  defendants, 
the  Christies,  excepted  for  scandal  to  the  allega- 
tions as  to  the  criminal  proceedings  in  1869  : — 
Held,  that  the  allegations  were  scandalous  and 
must  be  expunged,  for  that  the  defendant  having 
committed,  in  1869,  a  fraud  wholly  unconnected 
with  the  subject-matter  of  this  suit  would  have 
been  irrelevant,  and  that  d  fortiori,  an  allegation 
that  he  had  been  committed  for  trial  on  a  charge 
of  having  been  guilty  of  such  fraud,  without  any 
allegation  that  he  had  been  guilty  of  it,  was 
irrelevant.  Chrigtie  v.  Christie^  42  L.  J.,  Ch.  544 ; 
L.  R.  8  Ch.  499  ;  28  L.  T.  607  ;  21  W.  K.  493. 

A  wife,  living  apart  from  her  husband,  filed  a 
bill  against  him  in  respect  of  property  to  her 
separate  use,  and  interrogated  him  as  to  the 
truth  of  statements  in  her  bill,  of  their  marriage, 
separation  and  arrangements  with  regard  to  her 
separate  property.  The  interrogatory  concluded 
with  the  words  **  or  how  otherwise."  In  his 
answer  the  husband  alleged  his  belief  that  his 
wife  had  been  guilty  of  adultery.  He  also  filed 
a  bill  against  her,  relating  to  her  separate 
property,  in  which  the  same  charges  were 
repeated.  The  wife  excepted  for  scandal  to  the 
allegations  respecting  her  adultery : — Held,  that 
these  allegations  were  scandalous  and  must  be 
expunged,  as,  whether  true  or  not,  they  were 
irrelevant  to  the  issues  to  be  decided  at  the  hear- 
ing of  the  causes.  Peane  v.  Pearte,  29  L.  T. 
453  ;  22  W.  R.  69. 

L.  brought  an  action  against  B.  claiming  (1) 
to  restrain  him  from  continuing  a  connection 
between  his  premises  and  L.*8  private  drain  ;  (2) 
to  have  a  building  which  had  been  erected  by  B. 
pulled  down  as  darkening  L.*s  ancient  lights ; 
(3)  damages.  B.,  by  his  defence,  alleged  that 
the  drain  in  question  did  not  belong  to  L. ;  that 
he  (B.)  had  never  connected  his  premises  with 
any  drain  belonging  to  L.  who,  nowever,  had 
constructed  a  new  drain,  for  private  purposes  of 
his  own,  below  and  in  connection  with  the  exist- 
ing main  sewer ;  and  he  alleged  that  "  the 
ElaintifTs  acts  aforesaid  were  in  various  particu- 
trs  unlawful,  but  the  defendant  is  in  no  wise 
responsible  for  them"  : — Held,  that  the  latter 
allegation  was  ambiguous,  "scandalous,  and 
embarrassing,"  and  must  be  struck  out.  Zumb 
V.  Beamnont,  49  L.  T.  772. 

In  an  action  respecting  a  policy  of  marine 
insurance,  the  plaintiff,  the  underwriter,  by  his 
statement  of  claim  alleged  that  the  risk  was  of  a 
special  and  dangerous  character,  as  the  defendants 
well  knew;  that  they  failed  to  communicate 
such  fact  to  the  plaintiff;  that  the  ship  was 
unseaworthy  when  she  commenced  her  voyage : 
and  that  the  defendants  knew  of  but  concealed 
the  fact  of  her  being  unseaworthy.  The  defen- 
dants admitted  that  the  ship  was  unseaworthy, 
but  stated  that  the  unseaworthiness  was  soleiy 
owing  to  her  being  overladen,  and  was  not  known 
to  them.  They  wholly  denied  the  allegations  of 
concealment  and  non-communication  of  facts. 
The  plaintiff  in  his  reply  joined  issue  generally, 
but  stated  that  he  did  not  proceed  further  in  this 
action  with  the  charges  in  the  statement  of 
claim  as  to  concealment  and  non-communication 
by  the  defendants  of  material  facta:  —  Held, 
that  Ord.  XIX.  r.  27,  applied ;  that  the  allega- 
tions in  the  statement  of  claim  were  clearly 
unnecessary,  because  the  plaintiff  subsequently 
stated  that  he  did  not  intend  to  ask  any  relief 
grounded  on  concealment  or  non-communication, 
and  that  they  were  consequently  scandalous  and 


embarrassing,  and  must  be  struck  out.  Brooking 
v.  Maudslay,  55  L.  T.  343  ;  6  Asp.  M.  C.  13. 

In  bill  for  removal  of  trustee,  it  is  not  scan- 
dalous or  impertinent  to  challenge  every  act  of 
trustee  as  misconduct.  Portsmouth  v.  Fellows, 
5  Madd.  450  ;  21  R.  R.  835. 

Nor  to  impute  to  him  any  corrupt  or  improper 
motive  in  execution  of  trust.    lb. 

Nor  to  allege  that  his  conduct  is  the  vindictive 
consequence  of  some  act  on  the  part  of  the 
cestui  oue  trust,  or  of  some  change  in  his  situa- 
tion,   lb. 

But  it  is  impertinent,  and  may  be  scandalous, 
to  state  any  circumstances  as  evidence  of  general 
malice  or  personal  hostility.    lb. 

To  a  bill  filed  to  enforce  an  alleged  title  to 
real  and  personal  property,  the  defendant,  in  his 
answer,  said,  "  The  plaintiff  is  desirous  of  annoy- 
ing and  harassing  the  defendant,  to  extort 
money  from  him."  "  The  plaintiff  is  acting  under 
the  advice  of  ignorant  but  cunning  persons,  who 
are  in  expectation  of  extorting  money  from  the 
defendant,  in  order  to  be  relieved  from  being 
harassed  by  the  vexatious  and  illegal  conduct  of 
the  plaintiff."  The  plaintiff  took  exceptions  to 
these  passages  for  scandal,  but  the  exceptions 
were  overruled.  Stanton  v.  Holmes^  20  L.  J., 
Ch.  203  ;  15  Jur.  763. 

Affidavits  ordered  to  be  taken  off  the  file  for 
containing  scandalous  and  irrelevant  matter. 
Qoddard  v.  Parr,  24  L.  J.,  Ch.  783  ;  3  W.  R.  633. 
See  alto  Evidence. 

An  application  was  made  that  certain  parts  of 
a  bill  of  costs  delivered  might  be  expunged  for 
scandal  and  impertinency.  It  was  contended, 
in  opposition,  that  the  jurisdiction  of  the  court 
was  confined  to  scandalous  and  impertinent 
matter  in  pleadings  and  affidavits,  and  that, 
therefore,  the  application  could  not  be  enter- 
tained : — Held,  that  every  proceeding,  of  what- 
ever nature,  in  the  court  of  chancery,  which 
was  made  the  vehicle  for  the  introduction  of 
scandalous  or  irrelevant  matter,  could  be  amended 
or  otherwise  dealt  with  under  the  general  juris- 
diction of  the  court.  Miller,  In  re.  Love  v.  IlilU, 
54  L.  J.,  Ch.  205  ;  51  L.  T.  858  ;  33  W.  R.  210. 

ITntriith  of  Ayermenti.] — The  court  will  not, 
upon  an  application  to  strike  out  a  defence,  ro 
into  the  question  whether  the  allegations  in  the 
defence  are  true  or  false,  and  so  try  the  case 
before  the  time ;  but  it  will  allow  affidavit 
evidence  to  shew  that  the  defence  is  an  abuse  of 
its  process.  HUdige  v.  O'Farrell  (8  L.  R.,  Ir. 
158)  distinguished.  Jtemmington  v.  Scolet,  66 
L.  J.,  Ch.  526  ;  [1897]  2  Ch.  1 ;  76  L.  T.  667  ; 
45  W.  R.  580— C.  A. 

The  court  will  not  set  aside  a  defence  upon 
affidavits  of  its  untruth.  Hildige  v.  O'Farrell^ 
8  L.  R.,  Ir.  158— C.  A. 

Where  a  plea  is  false  and  sham,  and  calculated 
to  embarrass,  the  court  will  set  it  aside,  upon 
an  affidavit  of  its  being  a  false  and  sham  plea. 
NuU  V.  Rush,  4  Ex.  490  ;  7  D.  &  L.  192  ;  19 
L.  J.,  Ex.  54. 

If  a  plea  is  so  pleaded  that  it  is  manifestly 
intended  to  embarrass  the  plaintiff,  the  court,  on 
affidavit  that  the  plea  is  false,  will  set  it  aside. 
Levy  V.  Railton,  14  Q.  B.  418  ;  19  L.  J.,  Q.  B.  16  ; 
14  Jur.  19. 

Claim  Beekin;  Belief  not  Aiked  by  Writ.] — 
An  action  was  commenced  by  the  plaintifb  in 
1884  against  the  defendants  for  alleged  infringe- 
ment of  the  plaintiffs'  patent.     The  action  was 
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ho'^vever,  disoontinued  in  consequence  of  the 
evidence  adduced  by  the  defendants  on  inter- 
locutory proceedings,  and  the  plaintilfc  paid  the 
co8ts.  The  plaintiffs,  in  May,  1888,  commenced 
another  action  against  the  defendants  for  the 
same  object ;  and  by  their  writ  they  claimed  an 
injanction,  delivery  up  of  the  infringing  instru- 
ments, and  an  account,  or  damages  and  costs. 
The  statement  of  claim  in  the  second  action 
contained  an  allegation  that  since  discontinuing 
the  former  action,  the  plaintiffs  had  discovered 
that  the  defendant's  evidence  which  led  to  its 
discontinuance  was  false.  The  statement  of 
claim  then  contained  a  claim  (which  did  not 
appear  in  the  writ)  that  the  second  action  might 
be  treated  as  supplemental  to  the  previous 
action,  and  that  the  defendants  mi^t  be  ordered 
to  repay  the  costs  paid  to  them  in  the  previous 
action,  and  to  pay  the  costs,  charges,  and 
expenses  of  the  plaintiffs  of  that  action  as 
between  solicitor  and  client : — Held,  that  it  was 
irregular  to  introduce  into  the  statement  of 
claim  a  different  cause  of  action  not  mentioned 
in  the  writ ;  that  the  causes  of  action  contained 
in  the  statement  of  claim  were  entirely  separate 
and  distinct ;  and  that  the  two  paragraphs  above 
mentioned  must  be  struck  out,  leaving  the 
plaintiffs  to  bring  a  separate  action.  United 
Telephone  Co,  v.  Tasher,  59  L.  T.  852.  S.  P., 
Moore  v.  Alwill,  8  L.  R.,  Ir.  245. 

Change  of  Interett  by  Agfignment ]— A  trustee 
in  banlbruptcy  commenced  an  action  to  obtain 
a  declaration  that  a  deed,  which  purported  to 
be  an  absolute  conveyance  of  real  estate,  by  the 
bankrupt,  was  in  fact  a  mortgage,  and  to  redeem 
such  mortgage;  and  subsequently  sold  and 
assigned  his  interest  in  the  subject  matter  of  the 
action  to  C,  who  claimed  to  carry  on  the  action 
in  the  name  of  the  original  plaintiff : — Held,  on 
the  application  of  the  defendant,  that  C.  was 
bound  to  amend  the  title  of  the  action  so  as  to 
shew  that  he  was  the  real  plaintiff,  and  to  intro- 
duce such  averments  in  the  statement  of  claim 
as  would  disclose  his  title.  Seear  v.  Laivsoriy  or 
ChatteHony,  Lamon, 60  L.  J.,  Ch.  139  ;  16  Ch.  D. 
121  ;  43  L.  T.  716  ;  29  W.  K.  109. 

Aifeoted  Complianoe  with  Order.]  —  In   an 

action  against  a  stockbroker  by  his  late  employer, 
to  re-open  accounts  on  the  ground  of  fraud,  the 
plaintiff,  by  his  statement  of  claim,  alleged  that 
the  accounts  delivered  were  untrue  and  unfair, 
that  brokerage  and  commission  had  been  im- 
properly charged,  and  that  excessive  and  unfair 
profit  had  been  made.  The  defendant  thereupon 
took  out  a  summons  for  further  and  better 
particulars  as  to  these  charges,  or  that  in  default, 
the  paragraphs  containing  these  charges  be 
struck  out.  The  plainti^  amended  his  statement 
of  claim  by  stating  that  all  the  accounts  rendered 
were  untrue,  that  the  defendant  had  the  par- 
ticulars of  the  profits  made  by  him,  that  the 
improper  and  excessive  charges  appeared  in  the 
accounts,  and  that  the  defendant  was  well 
aware  of  them : — Held,  that  this  was  a  mere 
affectation  of  compliance  with  the  order,  and 
that  the  paragraphs  complained  of  must  be 
struck  out,  four  days'  leave  to  amend  being 
given.    Harhord  v.  Monk,  38  L.  T.  411. 

When  Unintelligible.]— Parts  of  a  statement 
of  claim  that  are  unintelligible  may  be  struck 
out  Canhiti  v.  Cradock,  3  Ch.  D.  376  :  36  L.  T. 
452  ;  26  W.  R.  4—C.  A. 


f.  ABlflSBIONB  BY  PLEADD^G. 

1.  Qenerally. 

Xztent  ol] — An  admission  of  a  fact  on  record 
amounts  merely  to  a  waiver  of  requiring  proof 
of  that  fact ;  but  if  the  other  party  seeks  to 
have  any  inference  drawn  by  the  jury  from  the 
fact  so  admitted,  he  must  prove  it  like  any  other 
fact.  Edmunds  v.  Groves,  2  M.  A:  W.  642  ;  6 
D.  P.  C.  776  ;  M.  &  H.  211  ;  6  L.  J.,  Ex.  208. 

An  admission  by  pleading  is  an  admission  for 
all  purposes  of  the  cause.  Bingham  v.  Stanley ^ 
2  Q.  B.  117  ;  1  G.  &  D.  237  ;  10  L.  J.,  Q.  B.  319  ; 
6  Jur.  389. 

An  admission  on  the  face  of  one  plea  cannot 
be  made  use  of  to  prove  or  disprove  another  plea. 
Stracey  v.  Blake,  1  M.  &  W.  168  ;  1  Tyr.  &  G.  528. 
An  averment  in  one  count  of  a  declaration,  or 
in  one  distinct  plea,  cannot  be  insisted  on  as  an 
admission  of  any  fact  in  another  count  or  plea. 
Harington  v.  Macmorris,  5  Taunt.  228  ;  1  Marsh. 
33. 

Where  a  declaration  contains  two  inconsistent 
counts,  and  the  defendant  pays  money  into  court 
upon  the  second  count,  which  the  plaintiff 
accepts,  the  defendant  cannot  read  the  second 
count,  and  the  proceedings  therein,  to  the  jury 
as  conclusive,  or  as  any  evidence  to  negative  an 
allegation  in  the  first  coant.  Gould  v.  Oliver, 
2  Scott  (N.B.)  241  ;  2  Man.  &  G.  208. 

By  not  traversing  an  averment  of  a  total  loss 
in  a  declaration  on  a  policy  of  insurance  of  a 
ship,  the  defendant  admits  no  more  than  that 
there  is  some  partial  loss.  King  v.  Walker,  3 
H.  &  C.  209  ;  33  L.  J.,  Ex.  325  ;  11  Jur.  (N.s.)  43  ; 
13  W.  R.  232— Ex.  Ch. 

In  an  action  against  two  on  joint  promises, 
they  pleaded  severally.  Both  pleaded  non  assump- 
sit, and  one  infancy.  The  plaintiff,  in  answer 
to  the  latter  plea,  admitted  on  the  record 
that  he  could  not  deny  the  infancy,  and  he 
entered  a  nolle  prosequi  as  to  the  defendant 
pleading  it,  but  went  to  trial  against  the  other : 
— Held,  that  he  could  not  recover  against  this 
last,  his  admission  on  the  record  being  conclusive 
evidence  that  there  was  no  joint  promise.  Boyle 
V.  Webster,  17  Q.  B.  950 ;  21  L.  J.,  Q.  B.  202  ; 
16  Jur.  683. 

To  an  action  for  money  had  and  received,  the 
defendant  pleaded  in  abatement,  that  the  pro- 
mises in  the  declaration  mentioned  were  made 
by  him  jointly  with  other  persons,  thirteen  in 
number  (naming  them),  who  were  still  living 
within  the  juri»iiction.  Replication,  that  the 
promises  were  not  made  by  the  defendant  jointly 
with  the  other  persons  named  in  the  plea.  The 
particulars  of  demand  stated  that  the  action  was 
brought  to  recover  cash  deposited  with  or  received 
by  the  defendant  as  the  plaintiff's  banker.  At 
the  trial  the  plaintiff  began,  and  called  a  witness, 
who  proved  that  she  had  a  banking  account,  on 
which  a  balance  was  due  to  her  to  the  amount 
stated  in  the  particulars,  with  a  banking  com- 
pany, which  had  since  become  insolvent,  and 
in  which  the  persons  mentioned  in  the  plea,  and 
others  also,  were  shareholders.  The  witness  was 
cross-examined  as  to  the  state  of  the  banking 
accounts,  and  not  as  to  the  fact  of  the  defendant 
being  also  a  shareholder ;  but  the  plaintiff  gave 
no  affirmative  evidence  to  prove  that  he  was  one : 
— Held,  that  the  fact  was  sufficiently  admitted 
by  the  pleadings  and  proceedings  at  the  trial,  to 
entitle  the  plaintiff  to  recover.  Crellin  v.  Calrert, 
14  M.  &  W.  11  ;  14  L.  J.,  Ex.  375  ;  9  Jur.  810. 
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In  another  Action.] — An  admission  contained 
in  a  defence  in  one  action  cannot  properly  be 
treated  as  conclusive  in  other  proceedings 
between  the  same  parties  but  on  a  different  issue. 
Walters,  In  re,  jXeison  v.  Waltere,  61  L.  T. 
872. 

The  facts  actually  decided  by  an  issue  in  any 
suit  cannot  be  again  litigated  between  the  same 
parties,  and  are  conclusive  evidence  between 
them ;  so  are  the  material  facts  alleged  by  one 
party,  which  are  directly  admitted  by  the  oppo- 
site party,  or  indirectly  admitted  by  taking  a 
traverse  on  some  other  facts,  if  the  traverse  is 
found  against  the  party  making  it.  But  the 
statements  of  a  party  in  a  declaration  or  plea, 
though  for  the  purposes  of  the  cause  he  is  bound 
by  those  that  are  material,  ought  not,  it  should 
seem,  to  be  treated  as  confessions  of  the  truth 
of  the  facts  stated.  Boileau  v.  Rutlin,  3  Ex. 
665  ;  12  Jur.  899. 

Eftoppod  firom  giying  Syidence.] — ^An  action 
against  a  witness,  for  not  attending  a  trial 
pursuant  to  a  subpoena,  alleged  that  the  plain- 
tiff had  a  good  cause  of  action  in  that  suit,  and 
that  the  testimony  uf  the  defendant  was 
material  evidence  for  the  plaintiff.  Plea,  that 
the  plaintiff  could  have  proceeded  to  trial  with- 
out  the  testimony  of  the  defendant.  Evidence 
was  tenderttd  on  the  part  of  the  defendant  at 
the  trial,  for  the  purpose  of  shewing  that  the 
plaintiff  had  not  a  cause  of  action  in  Uie  original 
suit: — Held,  that,  as  the  defendant  had  not 
traversed  the  allegations  that  the  plaintiff  had  a 
good  cause  of  action,  and  that  the  evidence  was 
material,  these  allegations  were  admitted,  and 
that  he  was  consequently  estopped  from  giving 
the  evidence  tendered.  Needliam  v.  Fraeer,  3 
D.  &  L.  190  ;  1  C.  B.  815  ;  14  L.  J.,  C.  P.  256  ;  9 
Jur.  734. 

A  mati^rial  all^ation  in  a  pleading,  which  is 
not  traversed,  is  so  far  admitted,  that  it  is  not 
competent  to  the  other  party  to  disprove  it. 
BoHzi  V.  Stewart,  4  Man.  k  G.  295  ;  5  Scott, 
(N.B.)  1 ;  11  L.  J.,  C.  P.  228. 

In  an  action  for  negligence,  in  not  properly 
securing  a  cow  of  the  defendant  in  a  slaughter- 
house, the  declaration  stated,  that  by  means 
thereof  the  cow  ran  at,  butted  at,  gored,  killed, 
and  destroyed  a  cow  of  the  plaintiff.  Plea,  a 
payment  of  30«.  into  court ;  and  that  the  plain- 
tiff had  sustained  no  greater  damages.  Replica- 
tion, that  the  plaintiff  had  sustained  greater 
damages  : — Hekt,  that  the  defendant  could  not 
go  into  evidence,  to  shew  that  his  cow  had  not 
killed  the  plaintiff*s  cow,  as  the  contrary  was 
admitted  by  the  plea.  Lloyd  v.  Walkey,  9 
Car.  &  P.  771. 

In  an  action  for  a  libel,  which  imputed  that 
the  plaintiff's  house  was  opened  as  a  gaming- 
house, under  the  leadership  of  a  woman  of 
notorious  character,  the  defendant  pleaded  several 
pleas,  but  none  of  them  at  all  referring  to  the 
plaintiff's  wife  : — Held,  that  the  plaintiff  could 
not  go  into  evidence  to  shew  that  his  wife  was  a 
respectable  person,  as  on  the  pleading  she  must 
be  taken  to  be  so.  Gvy  v.  Gregory,  9  Car.  &  P. 
584. 

Where  in  an  action  on  a  charter-party,  a  plea 
took  an  issue  on  an  immaterial  part  of  a  breach  : 
— Held,  that  by  so  doing  the  defendant  admitted 
the  material  part  as  stated  in  the  declaration. 
Defeil  v.  Brocklrhank,  3  Bligh,  561. 

On  a  declaration  in  the  indebitatus  form,  the 
only  plea  being  in  confession  and  avoidance,  and 


no  one  appearing  to  support  it,  the  plaintiff  must 
give  evidence  of  the  amount  of  his  claim,  as  the 
sum  laid  in  the  declaration  is  not  admitted. 
Hayward  v.  Radeliffe,  4  F,  &  F.  500. 

Curing  Dofoct.]  —  A  defect  in  a  particular 
pleading  may  be  cured  by  an  admission  or  a 
statement  in  the  adversary's  pleading,  though 
the  partv  calling  it  in  aid  may  have  demurred 
to  such  pleading.  Hyde  v.  WatU,  1  D.  &  L.  479  ^ 
12  M.  &  W.  254  ;  13  L.  J.,  Ex.  41. 

S.  Judgment  on. 

See  Ord.  XXXII.  r.  6  (1883),  Ord.  XL.  r.  11 
(1875). 

«<BoUof,"  what  ii.l— The  term  "relief"  in 
Ord.  XL.  r.  11,  is  not  limited  to  its  old  technical 
meaning  of  a  plaintiff's  remedy  in  a  chancery 
suit,  but  means  relief  in  its  onlinary  sense, — 
such,  for  instance,  ns  the  relief  from  liability 
incurred  by  being  a  defendant  in  an  action. 
Paecoe  v.  Richards,  50  L.  J.,  Ch.  337 ;  44  L.  T. 
87  ;  29  W.  R.  330. 

Indorsement  on  Writ —  ''Pleading."— The 
indorsement  on  a  writ  is  not  a  **  pleading  "  so  aa 
to  entitle  a  plaintiff,  without  the  consent  of  the 
defendant,  to  move  thereon  for  an  order  on 
admissions  in  the  pleadings  under  Rules  of  Court, 
1875,  Ord.  XL.  r.  11,  in  a  case  where  the  defen- 
dant, admitting  the  plaintiff's  claim,  has  given 
notice  that  he  does  not  require  the  delivery  of  & 
statement  of  claim.  WallU  v.  Jacluton,  52  L.  J.^ 
Ch.  384  ;  23  Ch.  D.  204  ;  31  W.  R.  519. 

Who  Entitled  to  Apply.] — A  defendant 
delivered  a  defence  which,  if  uncontradicted, 
was  a  good  defence  to  the  plaintiff's  claim  ;  and 
the  plaintiff  did  not  rely  or  obtain  further  time 
within  the  three  weeks  limited  by  Ord.  XXIV. 
r.  1.  The  defendant  then,  before  the  expiration 
of  the  six  weeks  within  which  a  plaintiff  must 
give  notice  of  trial,  moved  under  Ord.  XL.  r.  11, 
that  the  action  might  be  dismissed  with  costs,  on 
the  ground  that,  by  not  replying,  the  plaintiff 
had  admitted  the  defence  within  that  rule  :~* 
Held,  that  a  defendant  seeking  to  dismiss  an  action 
under  such  circumstances  was  not  a  party  apply- 
ing for  relief  within  the  meaning  of  the  rule. 
Linton  v.  Linton,  46  L.  J.,  Ch.  64  ;  3  Ch.  D.  793  ; 
24  W.  R.  962.    JBut  eee  cases  infra. 

Order  for  Bale  of  Bondi.] — In  a  suit  in  which 
the  bill  was  filed  before  the  Judicature  Acts 
came  into  operation,  the  plaintiff  claimed  a 
charge  upon  certain  bonds  of  a  foreign  state 
which  were  deposited  in  the  bank  to  the  credit 
of  the  cause.  The  suit  had  not  yet  oome  to 
trial.  The  defendants  in  their  answer  had 
admitted  the  plaintiff's  title.  On  an  application 
for  an  order  for  the  sale  of  the  bonds,  as  perish- 
able goods  within  the  meaning  of  Ord.  LI  I.  r.  2  ; 
or  upon  admission  of  facts  in  the  pleadings  under 
Ord.  XL.  r.  11  : — Held,  that  there  must  be  a  sale 
of  the  bonds  on  the  ground  that  the  defendants 
having  by  their  answer  admitted  the  plaintiff's 
title,  Ord.  XL.  r.  11,  applied,  and  there  was  no 
reason  why  the  relief  to  which  he  was  entitled 
.should  be  delayed  until  the  hearing.  Coddingttm 
v.  Jarkjtonrille,  Pensacola,  and  Mobile  Ry.,  39 
L.  T.  12— C.  A. 

In  Partition  Aotiont.] — In  a  partition  action 
in  which  the  defendants  by  their  defence  admitted 
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the  facts  stated  in  the  statement  of  claim  shewing 
the  title  of  the  plaintifiEs  : — Held,  that  the  plain- 
tiSA  were,  under  Ord.  XL.  r.  11,  entitled  to  an 
order  on  motion  directing  the  usual  inquiries  as 
to  t  he  persons  interested  in  the  property.  Gilbert 
V.  SmUh,  45  L.  J.,  Ch.  514  ;  2  Ch.  D.  686 ;  85 
L.  T.  43  ;  24  W.  R.  568— C.  A. 

An  order  for  sale  may  be  made  in  a  partition 
action  on  a  motion  upon  admissions  in  the  plead- 
ings under  Rules  of  Court,  1875,  Ord.  XL.  r.  11. 
In  such  an  order  the  court  will  direct  an  account 
of  rents  and  profits  received  by  the  plaintiff, 
'where  he  has  been  in  possession,  and  adjourn 
further  consideration.  Bur-nell  y.  Burnell^  48 
L.  J.,  Ch.  412  ;  11  Ch.  D.  213  ;  27  W.  R.  749. 

Partnenhip  Aotions.]  —  In  an  action  for 
dittsolution  of  partnership,  the  plaintiffs  by  their 
statement  of  claim  aU^^l  that  they  and  the 
defendant  had  agreed  to  take  a  lease  of  certain 
premises  and  to  enter  into  partnership  ;  that 
draft  articles  of  partnership  were  considered  and 
approved  by  the  plaintiff  and  the  defendant  at 
an  interview  on  a  day  named,  subject  to  their 
being  finally  revised  by  the  defendant's  solicitor  ; 
that  the  draft  articles  had  not  yet  been  revised, 
nor  the  articles  executed  ;  that,  although  the 
draft  articles  were  only  settled  subject  to  revi- 
sion, the  terms  of  the  arrangement  between  the 
plaintiffs  and  defendant  as  therein  provided  were 
definitely  agreed  upon  at  the  interview  ;  that  the 
defendant  had  not  intimated  any  objection  to 
the  terms  of  the  articles  ;  that  it  was  soon  after- 
wards agreed  that  certain  sums  should  be  brought 
in  by  the  plaintiffs  and  defendant ;  that  they 
had  proceeded  with  the  partnership  undertaking, 
and  the  defendant  had  taken  an  active  part  in 
it,  but  that  he  had  not  contributed  his  share, 
and  notice  had  been  given  him  to  withdraw 
from  the  undertaking.  The  defendant,  in  his 
defence,  admitted  that  he  had  agreed  to  enter 
into  partnership  as  alleged,  and  a<lded,  *'The 
defendant  denies  that  the  terms  of  the  arrange- 
ment between  myself  and  the  plaintiffs  were 
definitely  agreed  upon  as  alleged  "  : — Held,  upon 
motion  for  judgment  on  admissions  of  fact  in  the 
pleadings  under  Ord.  XL.  r.  11,  that  there  should 
be  a  decree  for  dissolution,  with  an  inquiry,  if 
desired  by  the  defendant,  as  to  the  terms  of  the 
arrangement  for  partnership.  Thorp  v.  Ifolds- 
worth,  45  L.  J.,  Ch.  406  ;  3  Ch.  D.  637. 

In  a  partnership  action,  where  there  was  no 
default  in  pleading,  a  district  registrar  by  con- 
sent made  a  decree  for  accounts  and  inquiries, 
appointed  a  receiver,  and  ilirected  a  sale  of  the 
partnership  property  : — Held,  that  all  these 
proceedings  were  invalid,  and  the  plaintiff  must 
commence  afresh  as  from  before  decree  ;  but,  on 
motion  under  Ord.  XL.  r.  11,  on  admissions  in 
the  pleadings,  an  order  was  made  directing 
accounts  and  inquiries  to  be  taken  and  made  in 
the  district  registry  ;  the  same  receiver  was,  by 
consent,  re-appointed  by  name  by  the  court. 
Branniigtou  v.  CuMotu,  24  W.  R.  880. 

In  a  suit  to  take  the  accounts  of  a  partnership 
the  defendants  by  their  answer,  filed  before  the 
1st  of  November,  1875,  admitted  the  partnership, 
and  that  they  had  not  accounted  ;  and  alleged 
that  the  plaintiff  had  not  accounted,  and  that 
moneys  were  due  from  him  to  them.  The  plaintiff 
joined  issue  and  moved  before  the  hearing,  upon 
affidavit  of  service,  that  the  accounts  of  the  part- 
nership dealings  might  be  taken  : — Held,  that  he 
was  entitled  to  the  order  under  Ord.  XXXIII.  or 
Ord.  XL.  r.   11,  and  order  made  accordingly. 


Turqvund  v.  Wilson,  45  L.  J.,  Ch.  104  ;  1  Ch.  D. 
85  ;  24  W.  R.  56. 

Ordtr  to  Aeooontaad  Hand  oyer  Seeorities.] — 
When  a  defendant,  who  was  agent  for  trustees  of 
a  trust  estate,  admitted  by  his  answer  that  he 
was  liable  to  account,  and  that  he  had  in  his 
possession  securities  belonging  to  the  trust  estate, 
the  court  on  motion  by  the  trustees,  notice  of 
which  was  given  to  the  defendant,  made  an 
order  directing  him  to  account  and  to  hand  over 
the  securities.  Runaey  v.  Bsade,  45  L.  J.,  Ch. 
489 ;  1  Ch.  D.  643  \  33  L.  T.  803 ;  24  W.  R. 
245. 


one  of  soToral  Dofendaato.  1 — A  defence 
was  delivered  in  an  action  brought  against  a 
husband  and  wife  upon  a  joint  and  several  pro- 
missory note  given  by  them,  which,  purporting 
to  be  the  defence  of  both,  i-aised  no  defence  as 
regarded  the  husband  : — Held,  upon  motion  for 
judgment,  that  the  plaintiffs  were  entitled  under 
Ord.  XL.  r.  11,  to  final  judgment  against  the 
husband  without  waiting  for  the  determination 
of  the  case  against  the  wife.  Jenkint  v.  Davies, 
1  Ch.  D.  696  ;  24  W.  R.  690. 

When  three  defendants  had  made  default  in 
delivering  a  defence,  and  another  defendant  had, 
by  his  defence,  practically  admitted  the  correct- 
ness of  the  statement  of  claim,  and  it  was  impor- 
tant to  have  the  action  tried  against  all  at  the 
same  time,  an  order  was  made  to  set  down  the 
action  on  motion  for  judgment  against  the 
defendants  in  default,  with  libei*ty  to  give  notice 
of  motion,  under  Ord.  XL.  r.  11,  for  the  same 
time  against  the  defendant  who  had  pleaded. 
Smith,  In  re,  JBridson  v.  iSmith,  24  W.  R.  392. 

When  one  of  several  defendants  served  has  not 
appeared,  while  the  others  have  appeared  and 
delivered  defences,  the  plaintiff  may  move  for 
judgment,  as  against  the  defendants  who  have 
delivered  defences,  under  Ord.  XL.  r.  11,  upon 
admissions,  and  as  against  the  defaulting  defen- 
dant under  the  combined  effect  of  Ords.  Xf  II. 
r.  9,  and  XXIX.  r.  10  ;  but  as  against  the  latter 
the  action  must  be  set  down  on  motion  for  judg- 
ment, and  in  both  cases  two  clear  days*  notice  of 
motion  must  be  given.  Parw/u  v.  Harris,  6 
Ch.  D.  694  ;  25  W.  R.  410. 

Upon  motion  for  final  judgment  against  one  of 
several  defendants  upon  admission  of  the  plain- 
tiff's claim  by  such  defendant,  it  is  not  necessary 
to  serve  the  other  defendants  with  notice  of 
the  motion,  the  cause  of  action  being  severable. 
MacmUlan  v.  Australasian  Territories,  76  L.  T. 
182. 

Domurrer  not  to  bo  railed  by  Motion.] — A 

demurrer  to  a  defence  ought  not  to  be  raised  by 
way  of  motion  for  judgment  under  Orti.  XL. 
r.  11.  Mellor  v.  Sidehottom,  46  L.  J.,  Ch.  398  ; 
5  Ch.  D.  342;  37  L.  T.  7  ;  25  W.  R.  401— C.  A. 
See  now  Rules  of  Supreme  Court,  1883,  Ord. 
XXV. 

Clear  Case  mnst  bo  mado.] — A  plaintiff  moving 
for  judgment  under  Ord.  XL.  r.  11,  on  admissions 
in  the  defendant's  pleadings,  must  have  a  clear 
case,  and  the  mere  admission  or  non-denial  by 
the  defendant  of  a  right  asserted  by  the  plaintiff, 
but  which  has  in  fact  no  existence  in  law,  is  not 
sufficient  to  entitle  the  plaintiff  to  a  judgment 
establishing  the  right.  Chilton  v.  London  Cor- 
jwration,  47  L.  J.,  Ch.  433  ;  7  Ch.  D.  735  ;  38 
L.  T.  498 ;  26  W.  R.  474. 
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Allegstioni  not  speeiileally  denied.]— Unless 
the  allegations  in  a  statement  of  claim  are 
specifically  denied,  the  plaintiff  is  entitled  to 
move  for  judgment  as  upon  an  admission  of  fact 
in  the  pleadings.  Rntter  v.  Th-tufent^  48  L.  J.,  Ch. 
791  ;  12  Ch.  D.  758  ;  41  L.  T.  16  ;  27  W.  R.  902. 

In  an  action  for  an  account  of  rents  and  profits, 
the  defendant  delivered  a  defence  and  a  counter- 
claim to  set  off  money  due  to  him  from  the 
plaintiff  under  an  award.  The  plaintiff  in  his 
reply  simply  joined  issue  generally,  and  the 
d^endant  then,  treating  the  counter-claim  as 
admitted,  moved  under  the  Judicature  Act,  Oi-d. 
XXXllI.  and  Ord.  XL.  rv.  10  and  11,  for  an 
account  of  what  was  due  to  him  under  it,  or  in 
the  alternative  that  the  reply  might  be  struck 
out  or  amended  under  Ord.  XX VII.  r.  1,  as 
tending  to  embarrass,  and  as  being  a  non-com- 
pliance with  the  Rules  of  Court  within  Ord.  LIX. : 
— Held,  that  the  case  was  not  one  for  an  account 
under  Ord.  XXXIII. ;  that  no  order  could  be 
made  on  the  counter-claim  before  the  principal 
claim  of  the  plaintiff  was  dealt  with ;  and  the 
alternative  order  was  refused  on  the  ground  that 
a  defendant  could  not  dictate  to  a  plaintiff  the 
nature  of  pleadings.  Molfe  v.  Madaren,  3  Ch.  D. 
106  ;  24  W.  R.  816. 

Defence  merely  eraying  Leaye  to  refer  to 
Docnmenti.] — The  statement  of  claim  in  a  fore- 
closure action  set  out  the  purport  and  effect  of 
several  mortgage  deeds,  and  alleged 'that  they 
were  duly  executed.  The  statement  of  defence 
craved  leave  to  refer  to  the  deeds,  when  pro- 
duced, and  save  as  by  such  deeds,  when  produced, 
should  appear,  did  not  admit  that  the  same  were 
of  or  to  the  purport  or  effect  in  the  statement  of 
claim  mentioned.  Upon  motion  for  judgment  on 
admissions  in  the  pleadings,  the  deeds  h^ing  pro- 
duced in  court : — Held,  that  there  was  a  sufficient 
admission  of  the  execution  of  the  deeds,  and  as  it 
appeared,  on  their  being  produced  in  court,  that 
they  were  of  the  dates  and  made  between  the 
parties  mentioned  in  the  statement  of  claim,  the 
plaintiffs  were  entitled  to  judgment.  Barnard 
V.  Wieland,  30  W.  R.  947. 

Claim,  Admisiion  of— Connter-claim.] — In  an 
action  for  a  liquidated  demand,  the  defendants 
pleaded  admitting  the  claim,  but  setting  up  a 
counter-claim  for  unliquidated  damages  to  a 
greater  amount.  The  court  refused  an  applica- 
tion under  Ord.  XL.  r.  11,  for  an  order  to  sign 
judgment  for  the  plaintiffs  upon  the  claim,  and 
for  payment  of  the  amount  thereof  by  the 
defendants  into  court  to  abide  the  result  of  the 
action.  Mersey  Steamship  Co.  v.  ShuttlewoHh.  52 
L.  J.,  Q.  B.  522  ;  11  Q.  B.  D.  531  ;  48  L.  T.  626  ; 
32  W.  R.  245— C.  A.    Affirming  5  Asp.  M.  C.  48. 

By  Ord.  XL.  r.  11,  any  party  to  an  action  may, 
at  any  stage  thereof,  apply  to  the  court  or  a 
judge  for  such  order  as  he  may,  upon  any  admis- 
sions in  the  pleadings,  be  entitled  to,  without 
waiting  for  the  determination  of  any  other  ques- 
tions between  the  parties.  In  an  action  for 
goods  sold  and  delivered,  the  defendant  admitted 
the  plaintiff'  claim,  and  set-off  and  counter- 
claimed  for  damages  suffered  and  expenses  in- 
curred in  respect  of  other  goods  which  he  alleged 
the  plaintiffs  had  agreed  to  supply  of  a  certain 
quality  for  exportation,  but  which,  on  arrival 
abroad  after  payment  of  the  purchase-money, 
were  found  to  be  not  of  the  quality  contracted 
for,  and  were  rejected  by  the  defendant : — Held, 
on  motion  for  judgment  on  admissions  in  the 


pleadings  under  Ord.  XL.  r.  11,  that  judgment 
must  be  entered  for  the  plaintiffs  on  their  claim 
on  the  terms  that  execution  should  not  issue  till 
after  the  trial  of  the  counter-claim,  if  the  defen- 
dant paid  the  amount  into  court  within  fourteen 
days.  Sluncell  v.  Bouron,  52  L.  J.,  Q.  B.  284  ; 
48  L.  T.  613  ;  31  W.  R.  550. 

Part  of  Demand  Admitted.1 — A  statement  of 
claim  alleged  that  the  plaintin  was  owner  in  fee 
simple  of  premises  which  he  had  on  the  26th 
September,  1859,  leased  to  M.  for  thirty-one 
years  from  the  then  next  25th  December,  at  a 
yearly  rent  of  105Z.,  payable  quarterly.  The 
statement  then  set  forth  the  covenants  in  the 
lease,  to  pay  rent,  repair,  and  the  conditions  for 
re-entry  for  breaches  of  the  covenants;  and 
alleged  that  in  1870  the  defendant  took  posses- 
sion of,  and  since  had  occupied  the  premises, 
and  that,  at  some  time  subsequently  to  1870  he 
had  become  assignee  of  the  lease,  and  that  he  had 
from  1870  till  March,  1874,  paid  to  the  plaintiff 
the  rent  in  accoidance  witn  the  terms  of  the 
lease.  Then  breaches  by  the  defendant  of  the 
various  covenants  were  alleged,  and  the  plaintiff 
claimed— (1)  possession  of  the  premises ;  (2) 
167Z.  10*.  for  arrears  of  rent  to  the  29th  Septem- 
ber, 1875,  or  for  use  and  occupation  ;  (3)  600Z. 
damages  for  breaches  of  covenant ;  (4)  mesne 
profits  from  the  29th  September,  1875,  to  date  of 
recovery  of  possession.  The  defendant,  in  his 
defence,  denied  that  he  was  assignee  of  the  lease, 
or  that  he  had  been  guilty  of  bi^eaches  of  cove- 
nant, but  admitted  that  the  lease  had  been 
avoided,  and  that  the  plaintiff  was  entitled  to 
possession  ;  he  also  therein  admitted  that  he 
was  in  )K>sse8sion  up  to  the  20th  September, 
1875,  but  alleged  that  he  then  ceased  to  be  in 
possession.  He  brought  into  court  25Z.  to  answer 
claim  : — The  court  held  that,  upon  the  pleadings, 
the  plaintiff  was  entitled  under  Ord.  XIV.  r.  4, 
to  sign  judgment  at  once  for  157Z.  10#.,  the  rent 
to  the  29th  September,  1875.  Hanmer  (^Lord) 
V.  FligfU,  35  L.  T.  127  ;  24  W.  R.  346.  Reversed 
on  other  grounds,  36  L.  T.  279— C.  A. 

In  an  action  upon  a  fire  policy  to  recover 
IjOOOZ.,  the  defendant  company  pleaded  that  the 
policy  was  subjected  to  a  condition  that  if  at 
the  time  of  loss  or  damage  by  fire  there  was  any 
other  insurance  effected  by  the  insured,  or  any 
other  person,  covering  the  same  property,  the 
defendant  company  should  not  be  liable  to  pay 
or  contribute  more  than  their  ratable  proportion 
of  such  loss;  that  at  the  time  of  the  alleged 
damage  by  fire  the  premises  were  insured  against 
fire  by  a  sub-tenant  of  the  plaintiff,  upon  which 
insurance  a  certain  sum  was  paid  to  the  sub- 
tenant, who  by  covenant  with  the  plaintiff  was 
bound  to  keep  the  premises  in  repair,  and  that 
the  apportionment  of  the  loss  which  the  defen- 
dant company  were  bound  to  pay  under  the 
policy  was  621.  This  sum  was  not  brought  into 
court.  The  plaintiff  having  moved  under  Ord. 
XXXIX.  r.  9,  for  judgment  for  this  sum  without 
prejudice  to  his  right  to  proceed  for  the  residue 
of  the  amount  claimed  : — Held,  that  the  rule 
only  applied  to  cases  in  which  the  plaintiff  was 
willing  to  accept  the  admitted  sum  in  satisfaction 
of  his  claim,  and  that  the  motion  must,  thercfoi'e, 
be  refused-  Andrews  v.  Patriotic  Assurance  Co.j 
18  L.  R.,  Ir.  115. 

Inquiry  as  to  Damages — Infringement  of 
Patent.] — ^Where  in  an  action  for  the  infringe- 
ment  of   a   patent  the  defendant  admits  the 
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validity  of  the  patent,  and  admits  ten  infringe- 
ments and  no  more,  the  plaintiff  moving  for 
judgment  on  admissions  under  Ord.  XXXII.  r. 
6,  is  entitled  to  an  injunction  and  an  inquiry  as 
to  damages  from  the  admitted  infringements,  but 
not  lo  a  general  inquiry  as  to  damages.  United 
Telephime  Q>,  v.  Donahoe,  55  L.  J.,  Ch.  480 ;  31 
Ch.  D.  399  ;  64  L.  T.  34  ;  34  W.  R.  326— C.  A. 

Inlluit  Defendants.] — The  court  will  not  make 
an  order  for  judgment  on  admissions  contained 
in  a  statement  of  defence  which  has  been  filed  by 
infant  defendants.  Semble,  the  court  will  not 
make  an  order  for  judgment  for  want  of  defence 
in  the  case  of  infant  defendants  making  default 
in  filing  a  statement  of  defence.    Byrne  y.  Byrne^ 

6  L.  B.,  Ir.  134. 

Hon-d6liT6r7  of  Pleading.]  —  The  plaintiff 
having  made  default  in  delivery  of  reply  to  the 
defendant's  defence  and  counter-claim  : — The 
court  ordered  final  judgment  to  be  entered  for  the 
defendant  in  respect  of  bi^th  the  claim  and 
counter-claim  under  Ord.  XL.  r.  11.  Lumsden 
T.  WinUr,  51  L.  J.,  Q.  B.  413  ;  8  Q.  B.  D.  650  ; 
30  W.  R.  751  ;  46  J.  P.  487.    See  coL  868. 

Ord.  XVIIT.  r.  10  (Irish)  only  applies  to  cases 
where  both  parties  have  pleaded.  Baak  v.  Moorej 

7  L.  R.,  Ir.  H22— C.  A. 

The  plaintiff  delivered  his  reply  after  three 
weeks  had  elapsed  from  delivery  of  the  statement 
of  defence,  and  subsequently  the  defendant, 
treating  the  facts  stated  in  the  defence  as  ad- 
mitted, under  Ord.  XXIX.  r.  12,  by  reason  of 
the  plaintiff's  failure  to  reply  in  time,  gave  notice 
of  motion  for  judgment  under  Ord.  XL.  r.  11 : — 
Held,  that  the  reply  having  been  actually 
delivered  before  the  notice  of  motion  was  given, 
the  defendsoit  was  not  entitled  to  judgment. 
Graves  v.  Terry,  51  L.  J.,  Q.  B.  464  ;  9  Q.  B.  D. 
170  ;  30  W.  R.  748.     See  col.  869. 

A  defendant  is  entitled,  under  Ord.  XXXIX. 
r.  9,  to  judgment  on  admissions  of  facts  in  the 
pleadings,  by  reason  of  the  plaintiff  not  delivering 
a  reply  to  the  defendant's  defence.  Elliott  v. 
HarrU,  17  L.  R.,  Ir.  351. 

Se^  also  Rules  of  Supreme  Court,  1883,  Ord. 
XXVII. 

WalTer  of  Sight.]— The  plaintiff  does  not 
waive  his  right  to  judgment  on  the  admissions  by 
not  having  moved  for  judgment  under  Ord.  XL. 
r.  11.  nidesley  v.  Harper,  47  L.  J.,  Ch.  263 ;  7 
Ch.  D.  403  ;  38  L.  T.  60  ;  26  W.  R.  263. 

Apidioation,  whon  made— At  any  Stage.]— A 

plaintiff  may  move  for  judgment  upon  admis- 
sions in  the  pleadings  at  any  stage  in  the  action, 
and  notwithstanding  that  he  has  joined  issue  on 
the  defence  and  given  notice  of  trial.  Brown  v. 
Pearson,2l  Ch.D.716;  46L.T.411 ;  30W.R.436. 
A  defendant  who  has  put  in  a  rejoinder,  but 
not  counter-claimetl,  is  entitled  to  move,  under 
Ord.  XL.  r.  11,  to  have  the  action  dismissed  on 
the  ground  that  on  the  admissions  in  the  plead- 
ings the  plaintiff  is  not  entitled  to  the  relief 
claimed.  Pascoe  v.  Richards,  50  L.  J.,  Ch.  337  ; 
44  L.  T.  87  ;  29  W.  R.  330. 

Order  is  Discretionary — ^Appeal.] — ^An  action 
having  been  commenced  in  November,  1876,  to 
enforce  an  equitable  mortgage  with  written 
memorandum  dated  in  February,  1876,  the 
defendant  admitted  the  mortgage,  but  alleged, 
by  way  of  defence,  that  it  was  part  of  the  agree- 
ment that  the  plaintiff  should  not  require  a 


legal  mortgage,  nor  any  payment  of  principal  or 
interest  for  a  year  from  the  time  of  the  advance. 
The  plaintiff  moved  for  the  ordinary  foreclosure 
decree  on  the  admissions  in  the  pleadings  ;  and 
the  motion  was  refused  by  Hall,  V.-C. : — Held, 
that  the  vice-chancellor  had  a  discretion  as  to 
whether  a  case  was  a  proper  one  for  making  an 
order  on  motion  under  Ord.  XL.  r.  11  ;  and  that 
the  court  of  appeal  ought  not  to  interfere  with 
the  esercise  of  that  discretion.  Mellor  v.  Side- 
hottom,  46  L.  J.,  Ch.  398  ;  5  Ch.  D.  342  ;  37  L.  T. 
7  ;  25  W.  R.  401— C.  A. 

Hot  entortainod  simnltanoonslj  with  Motion 
to  strike  out  Counter-claim.] — A  motion  to  net 
aside  a  counter-claim  and  a  motion  for  judgment 
upon  admissions  of  fact  in  the  defence  cannot 
be  entertained  simultaneously.  Church  Tem- 
poralities Cotn  niisnoHers  v,  M^Iror,  3  L.  R.,  Ir. 
433. 

Motion,  how  made.] — Upon  admissions  in  a 
defence  in  an  administration  action,  and  upon  a 
notice  of  motion  for  "a  decree  or  decretal 
order,"  an  order  can,  under  Rules  of  Court, 
1875,  Ord.  XL.  r.  11,  be  made  upon  an 
ordinary  motion  without  setting  down  the 
motion.  Barker's  Estate^  In  re,  Hetherington 
v.  Longrigg,  48  L.  J.,  Ch.  171  ;  10  Ch.  D.  162  ; 
27  W.  R.  393. 

Motion  or  Summons  in  Chambers.] — ^An 


action  was  brought  to  restrain  the  defendants 
from  publishing  or  issuing  a  certain  trade 
circular.  By  their  defence  they  offered  to 
submit  to  a  perpetual  injunction  in  the  terms  of 
an  interlocutory  injunction  which  had  already 
been  obtained  against  them,  *'  to  be  obtained  on 
summons  issued  for  that  purpose."  The  action 
was  set  down  on  motion  for  judgment,  and  the 
plaintiffs  moved  for  judgment  for  a  perpetual 
injunction  as  offered  by  the  defendants  : — Hekl, 
that  there  was  jurisdiction  to  make  the  order  in 
chambers,  that  the  application  should  have  been 
so  made,  and  that  the  plaintiffs  should  only  be 
flUowed  such  costs  as  would  have  been  incurred 
upon  a  summons  in  chambers.  London  Steam 
Dyeing  Co,  v.  Dighy,  57  L.  J.,  Ch.  505  ;  58  L.  T. 
724  ;  36  W.  R.  497. 

In  an  action  to  restrain  the  defendant  from 
building  so  as  to  obstruct  plaintifTs  ancient 
lights,  and  for  damages,  the  defendant  paid  275/. 
into  court  in  satisfaction  of  the  claim  for 
damages,  and  by  his  defence  offered  to  under- 
take not  to  carry  his  buildings  higher  than  they 
were  at  the  commencement  of  the  action,  to 
consent  to  an  order  embodying  this  undertaking, 
and  for  payment  to  the  plaintiff  of  the  275Z., 
and  to  pay  the  plaintiffs  costs.  The  plaintiff 
accepted  these  terms,  and  prepared  minutes, 
which  he  sent  to  the  defendant's  solicitors  with 
a  notice  that  he  should  set  down  the  action  on 
motion  for  judgment  as  a  short  cause.  The 
defendant's  solicitors  wrote  that  the  matter 
could  be  concluded  at  much  less  cost  on  a 
summons  in  chambers  and  the  defendant  wished 
that  course  adopted.  The  plaintiff,  nevertheless, 
proceeded  with  his  motion  : — Held,  that  the 
letter  of  the  defendant's  solicitors  made  the 
submission  in  the  pleadings  equivalent  to  that 
in  Lomfon  Steam  Dyeing  Co.  v.  Dighy  (57  L.  J., 
Ch.  505),  where  the  offer  of  the  defendants  in 
the  pleadings  was  expressly  to  submit  to  an 
order  for  an  injunction  to  be  obtained  in 
chambers ;  and  that  the  plaintiff  was  only 
entitled  to  such  costs  of  his  motion  as  would 
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haye  been  incurred  on  a  summons  in  chambers. 
The  plaintiff  was  allowed  the  co6t«  of  preparing 
minutes,  and  for  the  guidance  of  the  taxing- 
master  the  judge  intimated  that  he  should  have 
allowed  counsel  in  chambers.  Allen  v.  Oakey^ 
€2  L.  T.  724. 

Applications  for  orders  upon  admissions  on 
pleadings  should  be  made  by  summons  in 
chambers,  to  come  on  in  court  as  adjourned 
simimonses.  Oough  v.  Heatley^  49  L.  T.  772  ; 
32  W.  R.  385. 

Form  of  Order.] — Form  of  order  made  on 
motion  for  judgment  under  the  Judicature  Act, 
Ord.  XL.  r.  11,  when  the  further  hearing  of  the 
action  is  adjourned.  Bennetty,  Moora^l  Ch.D.692. 

j.  Aider  by  Verdict. 

Defect!  and  OmiMions  cured.]  —  After  a 
verdict,  the  court  will  suppose  everything  to  be 
right,  unless  the  contrary  appears  on  the  record. 
Bull  V.  Steward,  1  Wils.  255. 

Where  there  is  any  defect,  imperfection  or 
omission  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  fatal  objection 
on  demurrer,  yet  if  the  issue  joined  is  such  as 
necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the 
jury  to  give  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection  or  omission  is 
cured  by  the  verdict  at  common  law.  Delamere 
V.  Reg.,  36  L.  J.,  Q.  B.  313  ;  L.  R.  2  H.  L.  419  ; 
17  L.  T.  1. 

If  a  declaration  contains  allegations  capable 
of  being  understood  in  two  senses,  and  in  one 
sense  it  will  sustain  the  action,  and  in  the  other 
it  will  not,  after  verdict  it  must  be  construed  in 
the  sense  which  will  sustain  the  action.  Emm  ens 
V.  EldeHon,  4  H.  L.  Cas.  624 ;  13  C.  B.  495  ;  18 
Jur.  21. 

Declaration  against  a  sheriff  for  an  escape. 
Pleas,  not  guilty,  and  that  the  judgment  debtor 
was  discharged  from  custody  on  the  production 
of  a  certificate  of  the  registration  of  a  trust  deed 
under  the  Bankruptcy  Act,  1861.  Demurrer  to 
the  second  plea,  joinder  of  issue,  and  replication 
that  the  plaintiff  was  not  a  creditor  bound  or 
intended  to  be  bound  by  the  deed.  Demurrer  to 
the  replication  and  joinder  of  issue.  Judgment 
on  the  demurrers  that  the  second  plea  was  bad, 
and  the  replication  good.  At  the  trial  there  was 
a  vei-dict  for  the  plaintiff  on  the  plea  of  not 
guilty,  and  for  the  defendant  on  the  other  issues. 
The  court  having  decided  that  on  the  whole 
record  the  defendant  was  entitled  to  judgment : 
— Held,  on  appeal,  that  the  decision  w^as  right ; 
per  Kelly,  C.B.,  Martin,  B.,  and  Brett,  J.,  on 
the  ground  that  the  defect  (if  any)  in  the  second 
plea  was  cured  by  the  replication  which  tendered 
the  true  issue  in  the  cause,  and  the  defendant 
having  succeeded  in  this  issue  was  entitled  to 
judgment ;  per  Channell,  B.,  Cleasby,  B.,  Keat- 
ing, J.,  and  Montague  Smith,  J.,  that  the  second 
plea,  though  perhaps  informal,  was  sufficient, 
and  the  replication  to  it  also  sufficient,  but  the 
defendant  having  succeeded  on  this  replication 
was  entitled  to  judgment.  Dignani  v.  Baily, 
10  B.  &  8.  891  ;  40  L.  J.,  Q.  B.  68 ;  L.  R.  6  Q.  B. 
47  ;  23  L.  T.  706  ;  19  W.  B.  325--Ex.  Ch. 

A  plea  in  bar,  justifying  under  a  statute 
which  affords  a  defence  arising  subsequently  to 
the  commencement  of  the  action  is  good  after 


verdict.    Cohhett  v.  Grey,  4  Ex.  729 ;  19  L.  J., 
Ex.  187. 

A  declaration  stated  that  the  defendant  was 
indebted  to  the  plaintiff  in  800/.  for  work  of  the 
plaintiff,  as  an  attorney  for  the  defendant,  and 
at  his  request,  and  for  other  work  of  the  plain- 
tiff, by  him  done  for  the  defendant  and  at  his 
request,  and  for  moneys  paid  for  the  defendant 
("at  his  request"  omitted),  and  for  moneys 
had  and  received  for  the  use  of  the  plaintiff, 
and  for  moneys  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  an  account  stated  : 
— Held,  on  motion  in  arrest  of  judgment,  that 
the  declaration  was  sufficient  after  verdict, 
that  it  contained  one  count  only,  and  that  the 
jury  was  to  be  presumed  to  have  given  their 
verdict  on  that  part  of  it  which  was  sufficient. 
McGregor  v.  Graves,  3  Ex.  34  ;  18  L.  J.,  Ex.  109. 

An  ambiguous  expression  in  a  declaration  is 
cured  by  verdict,  and  must  afterwards  be  taken 
to  have  been  used  in  that  sense  which  would 
sustain  the  verdict.  Ifutdingtower  (^Lord)  v. 
Gardiner,  2  D.  &  R.  450 ;  1  B.  &  C.  297 ;  I 
L.  J.  (0.8.)  K.  B.  120.  S.  P.,  Hobsan  v.  Middle- 
ton,  9  D.  &  R.  249  ;  6  B.  &  C.  302. 

A  verdict  will  cure  ambiguity,  but  it  will 
not  aid  a  case  where  the  gist  of  the  action  is 
omitted.  Atery  v.  Hoole,  Cowp.  825  ;  2  Dougl. 
683,  n. 

It  will  cure  a  defect  in  setting  out  a  title, 
though  it  cannot  cure  a  defective  title.  Roe  d, 
Wrangham  v.  Hersey,  3  Wils.  274.  S.  P.,  Small 
d.  Bak4ir  v.  Cole,  2  Burr.  1159. 

There  is  a  distinction  between  a  title  defec- 
tively set  forth  and  a  defective  title ;  to  the 
former  case  the  statutes  of  Jeofails  extend,  but 
to  the  latter,  as  the  jury  cannot  examine  into 
what  was  not  set  forth,  they  do  not.  English  v. 
Buniell,  2  Wils.  268. 

After  a  verdict,  where  the  defendant's  name 
is  put  in  the  count  instead  of  the  plaintiff's 
name,  the  court  will  reject  the  defendant's  name 
as  being  surplusage.  Richards  v.  Symonds,  3 
Wils.  40. 

The  32  Hen.  8,  c.  30,  providing  that  a  discon- 
tinuance shall  be  cured  by  verdict,  applies  only 
to  courts  of  record.  Chitty  v.  Bendy,  4  N.  &  M. 
842 ;  3  A.  &  E.  319  ;  1  H.  &  W.  169 ;  4  L.  J., 
K.  B.  195. 

To  a  declaration  on  a  bill  of  exchange  for  652. 
with  the  common  counts,  concluding  to  the  plain- 
tiff's damage  of  2001,,  the  defendant  pleaded  as 
to  35Z.,  part  of  the  bill,  that  it  was  an  accommo- 
dation Dill,  as  to  iOl.  parcel,  &c.,  payment  into 
court,  and  as  to  the  residue,  non  assumpsit.  The 
replication  denied  that  the  bill  was  an  accom- 
modation bill,  and  on  the  non  assumpsit  joined 
issue,  but  said  nothing  as  to  the  payment  into 
court : — Held,  after  verdict,  that  there  was  no 
discontinuance  on  the  record,  or  that  if  there 
was,  it  was  cured  by  verdict,  or  that  a  nolle  pro- 
sequi might  be  entered  as  to  the  iOl.  Fallows 
V.  Bird,  2  C.  M.  &  R.  457  ;  5  Tyr.  836  ;  4  D.  P.  C. 
183  :  1  (Sale,  246  ;  4  L.  J.,  Ex.  248. 

If  a  local  action  is  brought  and  tried  in  a 
wrong  county,  the  defect  is  aided  after  verdict 
by  16  &  17  Car.  2,  c.  8.  London  Corporation 
vl  Cole,  7  Term  Rep.  583. 

None  of  the  statutes  of  Jeofails  will  assist  on 
a  writ  of  error  from  an  inferior  court,  where  one 
of  two  counts  in  a  declaration  is  not  laid  within 
the  jurisdiction,  and  the  damages  are  general. 
Trevor  v.  Wall,  1  Term  Rep.  161. 

But  if  it  appears  by  the  record  that  the  plaint 
in  an  inferior  court  was  laid  before  the  cause  of 
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action  stated  in  the   declaration  accrued,  the  | 
objection  is  aided  bj'^  yerdict.     Bishop  v.  Kayt^  \ 
3  B.  &  Aid.  605.    And  see  Heather  t.  Bryan,  1 
Wils.  180. 

Where,  in  an  action  on  a  bond  by  an  adminis- 
trator, the  declaration  alleged  that  administra- 
tion was  granted  by  the  Bishop  of  Lichfield  and 
Coventry,  and  the  venue  in  the  margin  was  laid 
in  London,  but  the  bond  was  stated  to  be  made 
at  Derby,  which  is  within  the  diocese : — Held, 
to  be  sufficient,  and  that  the  bad  venue  laid  in 
the  margin  was  cured  by  the  statute  of  Jeofails. 
Mellor  V.  Barber,  3  Term  Rep.  287. 

After  a  defence  made  on  a  writ  of  inquiry,  the 
defendant  is  not  allowed  to  take  advantage  of  a 
mistake  in  the  declaration.  Freeland  v.  Hunt, 
2  Wils.  380. 

A  mere  defect  in  pleading,  though  a  ground  of 
general  demurrer,  will  not,  after  verdict,  render 
a  judgment  null  and  void,  where  a  good  cause  of 
action  is  stated  in  the  count.  Jack  v.  Tease,  12 
Ir.  Ch.  R.  279. 

J.  M. 


Of  SeoonTejanee.] — See  Mobtoaoe. 

Of  SatiifMtion.]— iSiirtf   Portion  —  Will — 

INPANT. 

Of  Snrrtmder.]— jS^  Copyhold. 
Of  Waiyer.]— iStee  Waiver. 


PRECATORY    TRUSTS. 


See  WILL. 


PRE-EMPTION. 

Of  Suporfluous  Lands.] — See  Lands  Clausbb 
Act. 

Leiraoy  of  BigM  ^fl—See  Will. 

Bight  of  Selection  bj  Bpeoiile  Legatee.] — See 
Will. 

In  Case  of  Sales  or  Leases.] — See  Vendor 
AND  Purchaser. 


premium. 

On  Articles.] — See  Solicitor. 

On  Insnring.]— iS^0  Insurance— Shipping. 

On    Bissolntion     of     Partnership.]  —  See 
Partnership. 


preroqative. 

See  CROWN. 


prescription. 

See  EASEUENT. 


PRESUMPTION. 

See  Evidence. 

Of   Access.]  —  See   Husband   and   Wife 
(Legitimacy). 

Of  AdTanoement.]~>9«e  Infant— Portion. 

Of  Death.]— i&0  Evidence— Will. 

Of  PaTment.]- 5m  Judgment— Payment. 


PRINCIPAL    AND 
ACCESSORY. 

See  CRIMINAL  LAW. 


PRINCIPAL    AND    AGENT. 

I.  Affency  G-enerally. 

A.  Creation  of  Kelationship. 

1.  Priar  Agreement,  928. 

2.  Ratification,  931. 

B.  Agents  of  Different  Kinds,  939. 

C.  Duration  of  Agency. 

1 .  Retainer  for  fixed  period,  944. 

2.  Death  or  Bankruptcy,  944. 

3.  Revocation,  946. 

D.  Rights  and  Liabilities  of  Prin- 

cipal AND  Agent. 

1.  Duty  of  Agent  Generally,  949. 

2.  Delegation  of  Authority,  950. 

3.  Right  of  Agent  to  Commiesion  afid 

Remuneration, 
a.  Generally,  951. 
h.  Who  may  Recoyer,  953. 

c.  Who  Liable  for,  954. 

d.  Business  Effecteid  through  Agent^s 

Instrumentality,  954. 

e.  Business    Interrupted    or    Pre- 

vented  by  Principal,  958. 
/.'Amount  Payable,  961. 
g.  When  Payable,  964. 

A.  Effect  of  Misconduct,  965. 

t.  Action  for,  967. 

4.  Liability  of  Agent  for  Kegligenee,  967. 

5.  Duties  arising  from  I'Hduciary  Rela- 

tionship,  971. 

6.  Liability  to  Account. 

a.  Of  Agent. 

i.  Persons  Liable,  978. 
ii.  For    Property    originally 

intrusted,  980. 
iii.  For  Profits,  981. 
iv.  For  Interest,  985. 
V.  Sufficiency    of    Accounts, 
986. 
vi.  Proceedings,  987. 
vii.  Period,  990, 
viii.  Opening  Accounts,  991. 
ft.  Of  Principal,  993. 

7.  Inability  of  Agent  to  Dispute  Prin- 

cipaVs  Title,  995. 

8.  On  Sale  or  Purchase  of  Goods,  997. 

9.  On  Receipt  of  Money,  1001. 

10.  Agents  making  Payments  for  Prin- 

cipal, 1005. 

11.  Riglit  of  Agent  to  Indemnity  against 

Loss,  1006. 
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12.  Agenfs  Lien,  1012. 

13.  Bankruptcy  of  Agent,  1016. 

E.  Rights  and  Liabilities  op  Prin- 

cipals AND  Third  Parties. 

1.  Rights  of  Principal  againtt   Third 

Party, 

a.  Action  on   Contract  of  Agent, 

1015. 
h.  Fraud  of  Agent,  1021. 
0.  Payment  to  Agent  when  a  Dis- 
charc^e. 
i.  To  Agents  Generally,  1024. 
ii.  To  Brokers,  1026. 
iii.  To  Attorneys,  1027. 
iv.  To  Bailiffs,  1028. 
V.  To  other  Persons,  1028. 
vi.  Payment,  how  to  be  Made, 
1028. 
d.  Set-off— iScc  Set-off. 

2.  LiahUity  of  Principal  to  Third  PaHy, 

a.  On  Contracts. 

i.  In  what  Cases,  1029. 
ii.  Notice  of  Authority,  1042. 
iii.  Evidence  of  Liability,  1044. 
iv.  Election,  1047. 
V.  Payment  to  Agent  when  a 

Discharge,  1050. 
vi.  Payment  by  Agent,  1052. 
vii.  Set-off— iS<*tf  Set-off. 
h.  Other  Acts  of  Agent, 
i.  Generally.  1055. 
ii.  Fraud,  1055. 
iii.  False     Bepresentations, 

1060. 
iv.  Negligence,  1065. 
V.  Trespass,  1067. 
vi.  Malicious     Prosecution, 

1067. 
vii.  In  other  Cases,  1068. 

3.  Effect  of  Factor 9  Acts. 

a.  Generally,  1069. 

h.  Documents  within  the  Acts,  1074. 

c.  Agents   entrusted  with  Posses- 

sion, 1075. 

d.  Person  in  Possession  under  Con- 

tract of  Sale,  1080. 

e.  At  Common    Law    before     the 

Statutes,  1081. 

F.  Riqhts  and  Liabilities  of  Agents 

AND  Third  Parties. 

1.  Action  by  Agent,  1084. 

2.  Liability  of  Agent, 

a.  On  Contracts,  1087. 

b.  On  Bills  and  Promissory  Notes, 

1098. 

c.  For  Moneys  received  for  Use  of 

Principal  and  Others,  1100. 

d.  For  Conversion  of  Goods,  1103. 

e.  For    Misrepresentation    or   As- 

sumption of  Authority,  1 104. 
/.  Fraud  and  False  Representation, 

1110. 
g.  Torts  of  Principal,  1113. 
h.  Joining  Agent  as  co- Defendant 

with  Principal,  1114. 

H.  Power  of  Attorney. 

A.  By  and  to  Whom,  1115. 

B.  The  Instrument,  1116. 


C.  Extent  of  Authority  Conferred, 

1117. 

D.  Authority,  how  Exercised,  1124. 

E.  Revocation  1125. 

I.  AQENOT    aElTE&AI^LT. 

A.  CREATION  OF  RELATIONSHIP. 
1.  Prior  Agreement. 

Coniensiis  of  Partiei.] — The  relation  of  prin- 
cipal and  agent  requires  the  consensus  of  both 
parties.  There  must  be  an  express  or  implied 
assent  to,  or  a  subsequent  ratification  of,  that 
relation.  Markwich  v.  Hardingham,  15  Ch.  D. 
349  ;  43  L.  T.  647  ;  29  W.  R.  361— C.  A. 

No  one  can  become  the  agent  of  another 
except  by  the  will  of  the  principal,  manifested 
in  writing,  or  orally,  or  by  his  being  placed  in  a 
situation  in  which,  according  to  the  ordinary 
usages  of  mankind,  he  would  be  understood  to 
represent  and  act  for  the  principal.  Pole  v. 
Leaek,  S3  L.  J.,  Ch.  155 ;  9  Jur.  (N.S.)  829 ;  8 
L.  T.  646— H.  L. 

Aoceptaaoa  of  Agenoy — Commanieation  of  to 
Prinoipal.] — ^A  contract  made  by  an  agent  under 
a  written  and  signed  offer  of  agency,  purporting^ 
to  have  been  duly  and  effectually  accepted  by 
the  agent,  will  not,  if  such  acceptance  has  not, 
in  fact,  been  communicated  to  the  principal,  be 
binding  upon  the  principal  by  estoppel.  Co-n- 
sort  Deep  Level  Gold  Aline»,  In  re  ;  Stark' e  and 
JSlliston'Jt  Cases,  66  L.  J.,Ch.297;  [18971  1  Ch. 
575  ;  76  L.  T.  300  ;  45  W.  R.  420— C.  A. 

Whether  Writing  Heeessary.l  —  An  agency 
may  be  established  by  parol.  James  v.  Smithy 
[1891]  1  Ch.  384  ;  63  X,.  T.  524  ;  39  W.  R.  396. 
Affirmed,  65  L.  T.  644— C.  A. 

Parol  authority  sufficient  for  a  written  agree- 
ment by  an  agent.  Deterell  v.  Bolton  (^Lord),  IS 
Ves.  509. 

Authority  of  agent  may  be  by  parol,  though 
the  agreement  must  be  by  writing.  MortUmk  v. 
Buller,  10  Ves.  311  ;  7  R.  R.  417.  And  see 
Coles  V.  Trecothick,  9  Ves.  234 ;  1  Smith,  233  ; 
7  R.  R.  167. 

The  authority  of  an  agent  to  contract  for  a 
lease  of  lands  need  not  be  in  writing.  Callaghan 
V.  Pepper,  2  Ir.  Eq.  R.  399. 

Agent  to  Sell.] — A.  and  B.  advertised  an  estate 
for  sale.  The  advertisement  stated  that  "to 
treat  and  view  the  property  applications  are  to 
be  made  to  A.  or  6."  Held,  that  this  did  not 
give  A.  authority  to  sell  the  estate,  so  as  to  bind 
B.  without  his  concurrence.  Godwin  v.  Brind, 
17  W.  R.  29. 

Agent  or  Pnrohaser.] — When  a  person  has. 
goods  consigned  to  him  to  sell,  and  he  is  bound, 
if  he  sells,  to  pay  a  fixed  price  to  his  employer 
at  a  fixed  time  after  sale,  but  he  may  sell  to  his 
customers  at  any  price  and  upon  any  credit  he 
pleases,  though  he  may  be  called  an  agent,  yet 
the  legal  relation  of  principal  and  agent  does 
not  exist  between  him  and  his  employer  ;  on  the 
contraiy,  the  relation  between  him  and  his 
employer  is  that  of  purchaser  and  vendor,  and  a 
separate  relation  of  vendor  and  purchaser  exists 
between  him  and  the  persons  to  whom  he  sells, 
and  the  moneys  which  come  to  his  hands  by 
means  of  the  sales  which  he  effects  are  his  own 
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moneys,  and  are  not  impressed  with  any  trust 
for  his  employer.  If7i»<<?,  Ex  parte,  Nevill,  In.  re, 
40  L.  J.,  Bk.  73  ;  L.  R.  6  Ch.  397 ;  24  L.  T.  45  ; 
19  W.  R.  488. 

A  purchaser  alleged,  by  his  answer  to  a  suit 
for  specific  performance,  that  he  acted  as  a  puffer 
in  biddinj;  for  one  lot,  and  also  as  a  puffer  in 
bidding  for  another  lot,  which  was  knocked  down 
to  him,  and  that  he  therefore  purchased  the  lot, 
and  signed  the  agreement  for  the  purchase,  as 
the  agent  of  the  vendor ;  bat  the  statement  in 
his  depositions  of  the  circumstances  attending 
the  signature  was  somewhat  different  from  that 
in  his  answer,  and  he  had  signed  an  order  on  his 
attorney  for  payment  of  the  deposit  money : — 
Held,  that  there  was  not  sufficient  evidence  of 
agency,  and  the  defendant  was  held  to  have  pur- 
chased on  his  own  account.    The  court  cannot 
speculate  on  the  damages  which  a  jury  might 
have  given  for  the  breach  of  an  agreement,  nor 
on  the  damage  caused  to  property  by  failure  of 
a  sale  ;  therefore  the  specific  performance  of  an 
agreement  for  the  sale  of  hereditaments,  where 
the  consideration  money  is  50/.,  is  not  too  small 
a  matter  for  the  jurisdiction  of  the  court.    The 
exercise  of  the  jurisdiction  is  discretionary  in 
the  court ;  but  the  discretion  is  not  arbitrary, 
but  must  be  exercised  according  to  the  circum- 
stances of  the  case.    JBentwtt  v.  Smith,  16  Jur. 
421. 

A.,  a  foreign  merchant,  employed  B.  to  pur- 
chase goods  on  commission  ;  the  vendors  (with 
the  knowledge  that  the  purchases  were  made  on 
account  of  A.)  made  out  the  invoices  to  B.,  and 
took  in  payment  his  acceptances  payable  at  six 
months  : — Held,  that  there  was  no  contract  of 
sale  as  between  A.  and  B.  Seymmir  v.  Pychlan, 
1  B.  &  Aid.  14. 

When  Presumed — Solicitor.]— Held,  that,  in  a 
sale  under  a  decree,  the  solicitor  of  the  plaintiffs, 
having  the  management  of  the  sale,  is  to  be  con- 
sidered, as  between  the  vendors  and  the  pur- 
chaser, to  be  the  agent  of  all  the  parties  to  the 
suit.  Dalhy  v.  Pullen,  1  Russ.  &  M.  296  ;  8  L.  J. 
(O.B.)  Ch.  74. 

Where  the  mortgagor  is  himself  a  solicitor 
and  prepares  the  mortgage-deed,  the  mortgagee 
employing  no  other  solicitor,  the  mortgagor 
must  be  considered  to  be  the  agent  or  solicitor 
of  the  mortgagee  in  the  transaction,  although 
the  mortgagor  acting  as  such  solicitor  is  not 
paid  by  the  mortgagee,  for  the  nature  of  the 
transaction  is,  that  all  expenses  are  borne  by  the 
mortgagor.  Hewitt  v.  Loosemore,  9  Hare,  449  ; 
21  L.  J.,  Ch.  69  ;  15  Jur.  1097. 

It  does  not  necessarily  follow  in  such  a  case, 
because  the  mortgagor  is  the  solicitor  of  the 
mortgagee,  that  therefore  the  mortgagee  has 
constructive  notice  of  facts  connected  with  the 
title  which  are  known  to  the  mortgagor.    lb. 

A  solicitor  who  pays  off  a  mortgage  debt  due 
from  his  client  must  be  taken  to  act  as  the  agent 
of  the  client,  and  not  on  his  own  behalf  ;  and  if 
he  receives  the  rent  of  the  mortgaged  property, 
the  possession  is  that  of  the  client ;  and  the 
solicitor  cannot  be  charged  with  wilful  default, 
nor  will  the  statute  run  against  the  client.  Ward 
V.  Carttar,  L.  R.  1  Eq.  29. 

Agent  of  Tenant.] — A  person  appointed 

agent  to  pay  the  head-rent  on  the  part  of  lessee 
for  lives,  with  covenant  for  perpetual  renewal,  is 
the  agent  of  the  lessee,  so  that  a  demand  and 
notice  upon  him  will  be  binding  upon  the  lessee, 
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although  he  reside  abroad,  and  be  admittedly 
ignorant  of  the  facts.  Butler  v.  Portarlington 
(Earl),  1  Dr.  &  War.  20 ;  1  Con.  &  L.  1 ;  4 
Ir.  Eq.  R.  1. 

The  presumption  is,  that  the  tenant  is 
acquainted  with  the  title  under  which  he  claims, 
and  the  circumstances  connected  with  it ;  and 
this  holds  until  the  contrary  is  proved.    lb. 

Payment  by  an  under-tenant  C.  to  A.  the  head 
landlord,  with  the  assent  of  B.  the  intermediate 
landlord,  of  the  head-rent  reserved  by  the  lease 
from  A.  to  B..  does  not  of  itself  make  C.  such  an 
agent  to  B.  as  to  induce  the  court  to  decree  a 
reversionary  lease  of  the  premises  obtained  by 
C.  from  A.  a  trust  for  B.  Maunsdl  v.  O'Brien, 
1  Jones,  176. 

Co-Trustee.] — A.  and  B.,  trustees  of  a 


will  under  which  the  plaintiff  was  entitled  to  a 
share  of  residue,  which  she  had  assigned  to  C. 
and  D.,  the  trustees  of  her  marriage  settlement, 
paid  it  to  C.  alone,  without  the  knowledge  of  D. 
They  afterwards  transferred  a  legacy  of  stock 
settled  upon  similar  trusts  to  C.  and  D.,  by  whom 
it  was  subae({uently  sold  out,  and  the  proceeds 
were  i*eceivecl  by  C.  alone.  D.  left  to  C.  the 
general  management  of  the  trust  estate,  and  the 
choice  of  investments.  Both  funds  were  partially 
misapplied  and  lost  by  C.  The  plaintiff  sought 
to  have  both  funds  made  good  : — Held,  that  the 
bill  was  not  multifarious,  though  it  asked  no 
relief  against  A.  and  B.,  with  respect  to  the  • 
legacy  fund.     Margetts  v.  Perks,  12  W.  R.  617. 

Held,  also,  that  the  conduct  of  D.  did  not 
justify  A.  and  B.  in  considering  C.  as  his  agent 
authorised  to  receive  the  money.    lb. 

From  Belationship.] — In  an  action  by 


indorsee  against  indorser  of  bills  of  exchange, 
accepted  for  the  accommodation  of  the  drawer, 
proof  by  the  drawer  of  his  delivery  of  the  bills 
in  question  to  the  father-in-law  of  the  plaintiff 
to  be  cashed,  who  retained  a  portion  of  the 
amount  far  beyond  the  legal  interest,  does  not 
affix  usury  on  the  plaintiff,  there  being  no 
evidence  to  shew  that  the  father-in-law  was 
acting  as  the  agent  of  the  plaintiff  in  the  trans- 
action : — Held,  also,  that  in  such  circumstances, 
notice  to  plaintiff  to  prove  consideration  given 
for  the  bills  was  not  sufficient  to  impose  such 
burden  upon  him.  Bauet  v.  Dodgin,  10  Bing. 
40  ;  3  M.  &  Sc.  417  ;  2  L.  J.,  C.  P.  259. 

BeceiTor  whether  Agent  of  Tmstees  for 


Debenture-holders.] — By  a  deed  made  between 
a  limited  company  and  trustees  for  debenture- 
holders,  the  property  of  the  company  was  trans- 
ferred to  the  trustees,  upon  trust,  to  permit  the 
company  to  carry  on  the  business  until  the 
happening  of  one  or  other  of  events  specified. 
On  the  happening  of  such  event  the  trustees 
were  empowered  to  appoint  a  receiver ;  but  it 
was  an  express  condition  of  the  exercise  of  that 
power  that  "  any  person  so  appointed  shall  be  the 
agent  of  the  company,  who  alone  shall  be  liable 
for  his  acts  and  defaults."  One  of  the  events 
happened,  and  the  trustees  appointed  a  receiver, 
who  took  possession  of  the  mortgaged  premises 
and  carried  on  the  business  of  the  company.  An 
order  was  made  for  the  winding-up  of  the  com- 
pany and  a  liquidator  appointed,  who  permitted 
the  receiver  to  carry  on  the  business  as  before. 
The  respondents  sued  the  trustees  for  goods  sup- 
plied to  the  receiver  after  the  winding-up  order  : 
— Held,  that  the  trustees  were  not  principals  of 
the  receiver,  and  were  therefore  not  liable  for 
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the  price  of  the  goods  supplied.  Oosling  v.  Gas- 
kell,  66  L.  J.,  Q.  B.  848  ;  [1897]  A.  C.  675  ;  77 
L,  T.  314— H.  L.  (E.) 

Agent  of  whiclL  of  Two  Partiei— Beward  for 
Information— Police.]— On  29th  May  the  defen- 
dant instructed  his  printers  to  print  handbills 
offering  a  reward  of  25Z.  to  the  person  who  should 
give  information  to  P.,  a  su{>erintendent  of  police, 
leading  to  the  conviction  of  the  perpetrator  of  a 
certain  crime.  The  plaintiff,  a  police  officer,  on 
the  same  morning  before  the  instructions  to  print 
the  handbills  had  been  given  by  the  defendant, 
had  communicated  the  desired  information  to  a 
fellow  police  officer  named  C.  with  instructions 
to  forward  it  to  P.,  and  C.  thereupon  communi- 
cated the  information,  in  accordance  with  the 
rules  of  the  force,  to  his  own  immediate  superior 
officer  L.,  who  sent  it  on  the  same  evening  to  P., 
whom  it  reached  in  due  course  on  the  following 
morning,  the  30th  May,  after  the  time  when  the 
said  handbills  had  been  delivered  to  and  had 
been  distributed  by  him  to  the  neighbouring 
police-stations  : — Held,  that  the  plaintiff,  the 
importance  of  whose  information  was  admitted, 
was  entitled  to  the  reward,  the  messengers,  C. 
and  L.,  through  whom  such  information  was 
conveyed  to  P.,  being  the  plaintiff's  agents  to 
convey,  and  not  P.'s  agents  to  receive,  the  said 
message.  Gibbons  v.  Proctor^  64  L.  T.  595  ;  55 
J.  P.  616. 


Iniuranco  PreminmB — Commiigion.]  — 

The  plaintiff  mortgaged  her  life  interest  in  a  fund 
to  the  defendants,  it  being  part  of  the  agreement 
that  a  policy  should  be  effected  on  her  life,  and 
the  premiums  be  secured  on  the  mortgaged  pro- 
perty. In  an  action  for  redemption  the  chief 
clerk  found  that  173Z.  19*.  Id.,  "  premiums  paid 
on  policies,"  was  due  from  the  plaintiff  to  the 
defendants.  L.,  a  solicitor  and  agent  to  all  the 
parties,  paid  the  premiums  to  the  insurance 
offices,  receiving  from  them  5  per  cent,  commis- 
sion. On  summons  to  vary  the  chief  clerk's 
certificate  by  the  amount  of  the  commission,  on 
the  ground  that  the  "  premiums  paid  on  policies  " 
only  amounted  to  165Z.  5*.  : — Held,  that  nfter 
the  premiums  had  been  paid  to  the  insurance 
offices,  the  mortgagor  had  no  interest  in  them. 
The  insurance  offices  received  the  premiums,  and 
paid  the  commission  out  of  them  to  their  own 
agent.    Leete  v.  Wallace,  58  L.  T.  577. 

Between  Wrongdoers.] — There  is  no  agency  as 
between  wrongdoers ;  each  of  them  is  person- 
ally liable.  Hemh  v.  Abergavenny  (Earl).  23 
W.  R.  40. 

2.  Ratification. 

EqniTalent   to    Preyions    Authority.]  —  The 

maxim  of  omnis  ratibabitio  retrotrahitur  et 
mandate  tequiparatur  means,  first,  as  applied  to 
cases  of  contract,  that  if  A.,  unauthoriseti  by  B., 
makes  a  contract  on  his  behalf  with  C,  which  B. 
afterwanls  recognises  and  adopts,  the  contract  is 
to  be  dealt  with  as  having  been  originally  made 
by  his  authority,  Secondly,  as  applied  to  cases 
of  tort,  that  where  A.,  professing  to  act  by  the 
authority  of  B.,  does  that  which  prim&  facie 
amount.s  to  a  trespass,  and  B.  afterwards  assents 
to  and  adopts  his  act,  A.  is  treated  as  having 
from  the  beginning  acted  by  his  authority,  and 
B.  becomes  a  trespasser  unless  he  can  justify  the 
act.  Bird  v.  Bromn,  4  Ex.  786  ;  19  L.  J.,  Ex. 
154  ;  14  Jur.  132. 


A  subsequent  ratification  by  a  principal  of  a 
contract  by  an  agent  is  equivalent  to  a  previous 
authority.  Maclean  y.  Dunn^  1  M.  &  P.  761  ; 
4  Bing.  722  ;  6  L.  J.  (o.S.)  C.  P.  184  ;  29  R.  R. 
714.  S.  P.,  Fotter  v.  Bates,  12  M.  &  W.  226  : 
13  L.  J.,  Ex.  88. 

An  act  done  by  an  agent  of  the  government, 
though  in  excess  of  his  authority,  being  ratified 
and  adopted  by  the  government,  is  equivalent  to 
a  previous  authority.  Seeretary  of  Stats  for 
India  V.  Kamachee  Birye  Sahaba,  7  Moore,  Ind. 
App.  476  ;  13  Moore,  P.  C.  22. 

Though  subsequent  ratification  may  supply 
the  want  of  authority  in  an  agent  at  the  time  of 
his  acceptance  of  an  offer,  it  must  be  shewn  in 
such  a  case  that  there  was  a  contract  purporting 
to  be  made  by  and  with  the  agent  which,  if  the 
agent  had  authority,  would  be  a  valid  bindine 
contract.  Athy  Guardians  v.  Murphy,  [1896] 
1  Ir.  R.  65. 

Most  be  founded  on  Knowledge  of  the  Fftcti.l 
— Acquiescence  and  ratification  must  be  founded 
on  a  full  knowledge  of  the  facts,  and  further,  it 
must  be  in  relation  to  a  transaction  to  which 
effect  may  be  given  thereby.  Banque  Jaeques- 
Cartier  v.  Banqu-e  d'Epargiut  de  Montreal,  67 
L.  J.,  P.  C.  42  ;  13  App.  Cas.  Ill— P.  C. 

Where  the  accounts  of  a  bank  in  liquidation 
had  been  changed  so  as  to  represent  the  bank  as 
a  debtor  in  respect  of  a  sum  which  had  been 
borrowed  by  its  manager  for  his  own  purposes  : 
— Held,  that  the  doctrine  of  acquiescence  and 
ratification  by  the  liquidating  authorities  would 
not  avail  to  render  the  bank  liable  to  pay  a  debt 
which  it  never  owed.    lb. 

To  constitute  a  binding  ratification  by  a  per- 
son of  an  act  done  in  his  name  without  any 
previous  authority,  there  must  be  full  knowledge 
on  his  part  of  the  facts,  and  unequivocal  adop- 
tion after  such  knowledge,  or  the  circumstances 
must  be  such  as  to  warrant  the  clear  inference 
that  the  supposed  principal  was  adopting  the 
acts  of  the  supposed  agent,  whatever  they  were. 
Marsh  V.  Joseph,  66  L.  J.,  Ch.  128  ;  [1897]  1  Ch. 
213  ;  75  L.  T.  558  ;  45  W.  R.  209— C.  A. 

Option  of  Purehase— Limit  of  Time.] — Accept- 
ance by  an  agent  acting  without  authority  of  an 
option  of  purchase,  which  has  to  be  exercised 
within  a  limited  time,  is  not  made  effective  by 
the  principaFs  ratification  after  the  time  limited 
has  expired.  Dibbins  v.  Dibblns,  65  Ij.  J.,  Ch. 
724 ;  [1896]  2  Ch.  348  ;  75  L.  T.  187  ;  44  W.  R. 
595. 

Who  ma  J  Ratify.] — ^A  person  may  ratify  an 
action  brought  in  his  name,  but  without  his 
knowledge  or  authority,  by  another  professing 
to  act  as  his  agent  and  on  his  behalf.  Aneona  v. 
Marks,  7  H.  &  N.  686  ;  31  L.  J.,  Ex.  163  ;  8  Jnr. 
(N.S.)  516  ;  5  L.  T.  753  ;  10  W.  R.  251. 

Therefore,  where  a  holder  of  a  bill  of  exchange, 
without  the  knowledge  or  authority  of  the  plain- 
tiff, indorsed  and  deUvered  it  to  an  attorney  for 
the  plaintiff,  and  in  oi'der  that  an  action  might 
be  brought  upon  it  in  his  name,  and  the  plaintiff 
after  action  ratified  the  act : — Held,  that  the 
subsequent  ratification  was  equivalent  to  a  prior 
authority,  and  that  the  plaintiff  had  a  valid  title 
to  sue  on  the  bill.    lb. 

To  entitle  a  person  to  sue  upon  a  contract,  it 
must  be  shewn  that  he  himself  made  it,  or  that 
it  wafi  made  on  his  behalf  by  an  agent  autho- 
rised to  act  for  him  at  the  time,  or  whose  act  has 
been  subsequently  ratified  and  adopted  by  him  ; 
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and  the  person  for  whom  the  agent  professes  to 
act  most  be  capable  of  being  ascertained  at  the 
time.  Wat^fan  v.  Stoann,  11  C.  B.  (N.8.)  756  ;  31 
L.  J.,  C.  P.  210. 

A  party  may  ratify  the  acts  of  an  agent  whose 
iiame  is  unknown  to  him.  Foster  v.  Bates^  1 
D.  &  L.  400  :  12  M.  &  W.  226  ;  13  L.  J.,  Ex.  88  : 
7  Jur.  1093. 

An  act  done  for  another,  by  a  person  not 
assuming  to  act  for  himself,  but  for  such  other 
person,  though  without  any  precedent  authority 
whatever,  becomes  the  act  of  the  principal,  if 
subsequently  ratified  by  him  ;  in  such  case,  the 
principal  is  bound  by  the  act,  whether  it  is  to 
bis  detriment  or  for  his  advantage,  and  whether 
it  is  founded  on  a  tort  or  a  contract,  to  the  same 
extent  and  with  all  the  consequences,  which 
follow  from  the  same  act,  if  done  by  his  previous 
authority  ;  but  it  is  otherwise  where  the  party 
did  not  at  the  time  assume  to  act  as  agent. 
WiUtyn,  v.  Ttimmnn,  6  Man.  &  G.  236 ;  6  SScott 
<N.B.)  894  ;  1  D.  &  L.  573  ;  12  L.  J.,  C.  P.  306. 

Where  A.  does  an  act  as  agent  for  B.,  without 
any  communication  with  C,  C.  cannot,  by  after- 
wards adopting  that  act,  make  A.  his  agent,  and 
thereby  incur  any  liability,  or  take  any  benefit, 
under  the  act  of  A.    Ih. 

In  some  cases,  where  an  act,  which  if  un- 
authorised would  amount  to  a  trespass,  has  been 
•done  in  the  name  and  on  behalf  of  another,  and 
without  previous  authority,  a  subsequent  ratifi- 
•cation  may  enable  the  party  on  whose  behalf  the 
act  was  done  to  take  advantage  of  it,  and  treat 
it  as  having  been  done  by  his  direction  ;  but  this 
•doctrine  must  be  taken  with  the  qualification 
that  the  act  of  ratification  must  take  place  at  a 
time  and  under  circumstances  when  the  ratifying 
party  might  have  himself  lawfully  done  the  act 
which  he  ratifies.     Bird  v.  Broum,  supra. 

H.  was  tenant  to  P.  of  lands  under  a  lease 
which  expired  on  the  29th  September,  1880.  P. 
brought  ejectment  to  recover  possession  of  the 
land,  and  for  mesne  profits,  and  after  he  was  in 
a  position  to  sign  judgment,  an  agreement  wa.H 
•entered  into  in  the  month  of  November,  1884, 
between  H.  and  P.,  by  which  P.  agreed  to  grant 
a  lease  to  H.  for  thirty-one  years  from  the  29th  of 
September,  1884,  H.  paying  8602.  on  or  before 
the  15th  of  December,  as  and  for  mesne  profits 
up  to  that  date  and  for  costs,  and  that  H.  should 
be  at  liberty  to  sell  subject  to  the  landlord's 
approval.  H.  not  having  such  sum  of  860/., 
judgment  for  possession  was  entered  on  the 
16th  December.  After  the  entry  of  the  judg- 
ment negotiations  took  place  between  P.  and  D., 
who  had  taken  the  land  temporarily  for  grazing 
from  H.,  for  a  lease  of  the  said  lands  to  D.,  and 
-on  the  2nd  of  January,  1885,  D.  paid  P.  860/., 
and  the  following  day  signed  a  proposal  for  a 
lease  for  thirty-five  years  from  the  29th  September, 
1 884,  at  a  yearly  rent  of  200/.  P.  was  only  tenan  t 
for  life  of  the  lands,  and  could  not  take  a  fine, 
and  there  was  no  mention  in  the  agreement  with 
D.  of  the  payment  by  him  of  860/.  On  the  6th 
•of  January,  1885,  the  writ  in  the  present  action 
was  issued  by  P.  against  H.,  claiming  1,000/. 
damages  for  mesne  profits  from  the  expiration 
of  the  lease  on  the  29th  September,  1880,  and  in 
the  alternative  1,000/.  for  use  and  occupation. 
H.,  by  his  defence,  claimed  the  benefit  of  the 
payment  by  D.  of  the  860/.,  and  paid  Qd.  into 
court,  on  the  count  in  trespass.  At  the  trial  P.'s 
.  agent  deposed  that  he  told  D.  that  whoever  gave 
him  860/.  would  get  the  land.  D.,  who  was 
•  examined  for  H.,  deposed  that  he  knew  860/. 


was  claimed  from  H.,  for  arrears  of  rent  and 
costs,  and  that  he  was  willing  to  pay  that  sum 
on  getting  a  good  lease.  The  question  left  to  the 
jury  was  '*  whether  the  860/.  was  paid  by  D.  and 
received  by  P.  as  for  the  rent  of  the  farm  due  by 
H."  They  found  that  it  was,  and  that  the  6rf. 
lodged  in  court  was  sufficient.  Upon  a  motion 
by  P.  for  a  new  trial : — Held,  that  there  was 
evidence  proper  to  be  substituted  to  the  jury 
that  the  860/.  was  paid  by  D.  and  received  by  P., 
as  and  for  the  arrears  of  rent  and  costs,  and  that 
it  was  competent  for  H.  to  adopt  and  claim  the 
benefit  of  the  payment  as  a  defence  to  the  present 
action.  PurcrU  v.  Henderton^  16  L.  R.,  Ir.  213. 
Affirmed,  16  L.  R.,  Ir.  466— C.  A. 

Agreement  with  Company  before  Begistratioii.] 
— When  A.  enters  into  a  contract  with  B.  before 
a  coniDany  is  in  existence,  that  contract  cannot 
be  maae  binding  on  the  company  by  mere  rati- 
fication. Empress  Engineering  Co,^  In  re^  16 
Ch.  D.  125  ;  43  L.  T.  742  ;  29  W.  tt.  342— C.  A. 
By  an  agreement  made  before  the  registration 

;  of  a  company,  it  was  agreed  that  B.  should  be 
secretary  of  the  company  for  a  term  of  five  years 
at  a  specified  salary,  on  condition  that  B.  sub- 
scribed 2,000/.  in  respect  of  200  fully  paid-up 
shares  of  the  company,  which  sum  B.  subscribed. 
At  the  first  meeting  of  the  directors  a  resolution 
was  passed  confii*ming  the  agreement  between 
B.  and  the  company.  The  company  went  into 
voluntary  liquidation,  subsequently  continued 
under  the  supervision  of  the  court.  B.  claimed 
for  damages  by  reason  of  his  engagement  as 
secretary  being  terminated  by  the  winding-up : 
— Held,  that  a  company  could  not  ratify  or 
confirm  anything  that  was  done  or  any  contract 
that  was  made  before  it  came  into  existence  ; 
and,  therefoi*e,  that  the  claim  must  be  disallowed. 

I  Dale  and  Plant,  In  re,  61  L.  T.  206  ;  1  Meg.  338. 
And  see  Cases  sub  tit.  Company. 

After  Bepudiation  of  Contract — ^EfTeot  of.] — 
The  articles  of  association  of  a  limited  company 
provided  that  the  directors  should  not  be  more 
than  ten,  nor  less  than  three ;  and  that  the 
directors  might  determine  the  quorum  necessary 
for  the  tmnsaction  of  business.  On  the  22nd  of 
October  four  persons  were  duly  appointed  direc- 
tors. On  the  24th  of  October  S.  applied  for  100 
shares.  On  the  same  day  the  first  meeting  of 
the  directors  was  held ;  two  only  of  the  four 
directors  were  present.  They  resolved  that  two 
directors  should  form  a  quorum,  and  then  made 
several  allotments,  including  100  to  S.  On  the 
same  evening  S.  received  by  post  notice  of  the 
allotment  to  him  ;  and  on  the  next  day  he  gave 
notice  to  the  company  that  he  withdrew  his 
application.  On  the  26th  of  October  the  two 
directoi's  who  had  been  absent  from  the  meeting 
of  the  24th  of  October  expressed  in  writing  their 
approval  of  the  resolution  fixing  two  as  a  quorum. 
On  the  application  by  S.  (under  s.  35  of  the 
Companies  Act,  1862)  to  have  his  name  removed 
from  the  register : — Held,  that  the  allotment 
could  not  be  ratified  by  what  the  other  two 
directoi's  did  after  S.  had  withdrawn  his  applica- 
tion. P(yrtnguese  Consolidated  Copper  Mines,  In 
re,  Steele's  Case,  58  L.  J.,  Ch.  491  ;  42  Ch.  D.  160 ; 
60  L.  T.  857.  See  S.  C,  58  L.  J.,  Ch  813  ;  42 
Ch.  D.  160  ;  1  Meg.  246— C.  A. 

Where  a  contract  has  been  entered  into  bv 
one  as  agent,  although  without  his  principaPs 
authority,  the  principal  may  ratify,  and  after- 
wards  enforce,  the    contract,  notwithstanding 
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that  the  other  party  thereto  has  before  the 
ratification  repudiated  it.  Boltiyn  v.  Lambert^  58 
L.  J.,  Ch.  425  ;  41  Ch.  D.  295  ;  60  L.  T.  685  ;  37 
W.  R.  434—0.  A. 

Of  PaTmenti  made  bj  Strangers.] — See  post, 
coL  1054. 

Liability  of  Agent  for  Acti  ratified  by  Prin- 
eipal.] — A.,  a  naval  commander,  stationed  on  the 
coast  of  Africa,  with  instnictions  to  suppress  the 
slave  trade,  was  requested  by  the  governor  of 
Sierra  Leone  to  obtain  the  liberation  of  two 
British  subjects,  detained  as  slaves  at  the  Gallinas 
by  the  son  of  the  king  of  that  country,  and  in 
effecting  that  object  to  use  force,  if  necessary. 
He  accordingly  proceeded  to  the  Gallinas  with 
an  armed  force,  and,  having  landed  at  Dombo- 
corro,  took  military  possession  of  a  barracoon 
belonging  to  B.,  who  was  a  Spaniard,  carrying 
on  the  slave  trade  at  the  Gallinas.  He  then 
communicated  with  the  king  of  the  country,  and 
the  two  British  subjects  having  been  released,  A. 
concluded  a  treaty  for  the  abolition  of  the  slave 
trade  in  that  country.  In  execution  of  this  treaty 
he  fired  the  barracoons  of  B..  and  carried  away 
his  slaves  to  Sierra  Leone,  where  they  were 
liberated.  Some  of  B.'s  goods  used  in  the  slave 
trade  were  claimed  by  the  king  as  forfeited,  and 
delivered  up  to  him  ;  other  goods  were  destroyed. 
These  proceedings  having  been  communicated  to 
the  lords  of  the  admiralty,  and  the  secretaries 
of  state  for  the  foreign  and  colonial  department-s, 
they  respectively,  by  letter,  adopted  and  ratified 
the  act  of  A. : — Held,  that  the  ratification  of  his 
act  by  the  ministers  of  state  was  equivalent  to  a 
prior  command,  and  rendered  it  an  act  of  state, 
for  which  the  crown  was  alone  responsible. 
Bnron  v.  Denman.  2  Ex.  167. 

Liability  of  Prinoipal  for  Wrongful  Distreis— 
Hotice  of  Faots.] — A  landlord  authorised  bailifk 
to  distrain  for  rent  due  to  him  from  his  tenant 
of  a  farm,  directing  them  not  to  take  anything 
except  on  the  demised  premises.  The  bailifb 
distrained  cattle  of  another  person  (supposing 
them  to  be  the  tenant's)  beyond  the  boundary  of 
the  farm  ;  the  cattle  were  sold,  and  the  landloi-d 
received  the  proceeds  ; — Held,  that  the  landlord 
was  not  liable  for  the  value  of  the  cattle,  unless 
he  ratified  the  act  of  the  bailiffs  with  knowledge 
of  the  irregularity,  or  that  he  chose,  without 
inquiry,  to  take  the  risk  upon  himself,  and  to 
adopt  the  whole  of  their  acts.  Lewis  v.  Read^ 
13  M.  &  W.  834  ;  14  L.  J.,  Ex.  295. 

A  landlord  is  not  liable  for  the  tortious  act  of 
a  broker  in  seizing  what  his  warrant  does  not 
authorise  him  to  seize,  unless  he  ratifies  the 
broker's  act,  with  knowledge  of  what  he  has 
done,  but  he  is  responsible  for  any  irregularity 
by  the  broker  in  dealing  with  the  distress  he  was 
authorised  to  make,  as  for  selling  the  goods  with- 
out notice  of  the  distress,  and  without  appraise- 
ment. Haseler  v.  Lemoyne,  5  C.  B.  (N.s.)  530  ;  28 
L.  J.,  C.  P.  103  ;  4  Jur.  (N.S.)  1279  ;  7  W.  R.  14. 

ConTorsion.] — If  a  principal  ratifies  the  pur- 
chase by  his  agent  of  a  chattel  which  the  vendor 
had  no  right  to  sell,  he  is  guilty  of  a  convereion, 
although  at  the  time  of  the  ratification  he  had  no 
knowledge  that  the  sale  was  unlawful.  H'dhery 
V.  Hatton,  2  H.  &  C.  822  ;  33  L.  J.,  Ex.  190  ;  10 
L.  T.  39. 

Svidenee  of.] — A. .being  the  owner  of  a  house, 
No.  17,  employed  B.  to  sell  it.    The  plaintiff 


viewed  No.  7  with  a  card  obtained  from  B.,  and 
paid  B.  money,  and  received  from  him  a  receipt 
for  it  as  and  for  a  deposit  on  the  purchase  of 
No.  7,  but,  under  a  misapprehension,  signed  an 
agreement  drawn  up  by  JB.  for  the  purchase  of 
No.  17  ;  and  then  finding  that  under  it  he  would 
acquire,  not  No.  7,  but  No.  17,  applied  to  B.  for 
repayment  of  his  deposit,  which  A.  authorised 
B.  to  make  : — Held,  that  there  was  evidence  of 
a  ratification  bv  A.  of  B.'s  authority.  Benham 
V.  BaUy,  12  L.  T.  266  ;  13  W.  R.  636. 

An  agent  employed  to  buy  goods,  to  be  paid 
for  at  a  future  day,  paid  for  them  out  of  his  own 
money,  for  the  purpose  of  obtaining  the  discount 
allowed  by  the  seller.  The  principal,  with  know- 
ledge of  these  facts,  directed  the  asrent  to  clear 
the  goods  at  the  custom-house,  which,  in  the 
ordinary  course  of  business,  would  be  done  after 
payment  of  the  price  by  the  agent  for  his  prin- 
cipal : — Held,  a  ratification  or  an  adoption  of 
the  previous  payment  of  the  price,  and  that 
the  agent  might  sue  the  piincipal  for  the  price- 
as  money  paid  to  his  use  at  his  request.  Sentance 
V.  Hawiey,  13  C.  B.  (N.S.)  458  ;  7  L.  T.  745  ;  11 
W.  R.  311. 

The  defendant  employed  R.,  as  his  agent,  to- 
agree  with  the  plaintiff  for  the  purchase  of  the 
plaintiff's  interest  in  a  leasehold  house  ;  the 
plaintiff  also  held  a  stable  under  a  demise  distinct 
from  that  under  which  he  held  the  house.  The 
defendant  did  not  authorise  R.  to  purchase  the 
stable,  and  R.  represented  to  the  defendant  that 
he  had  purchased  the  lease  of  the  house  only  ; 
but,  in  fact,  R.  had  taken  from  the  plaintiff  an 
agreement  in  writing  for  the  purchase  of  both. 
Afterwards,  on  the  plaintiff  stating  to  the  defen- 
dant that  such  was  the  agreement,  and  requiring 
the  defendant  to  take  the  stable,  the  defendant 
wrote  and  signed  a  letter  to  the  plaintiff,  stating 
that  the  defendant  did  not  know  what  R.  had 
agreed  to,  but  must  support  him  in  all  he  had  done 
for  the  defendant : — Held,  that  this  was  a  ratifica- 
tion of  R.*s  agreement,  whatever  it  might  be,  sufii- 
cient  to  constitute  with  it  a  signed  memorandum,, 
under  s.  4  of  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  to  charge  the  defendant  with  a  contract  to- 
take  the  stable.  Per  Lord  Campbell,  C.J., 
Wightman  and  Erie,  J  J.,  Ciompton,  J.,  not 
concurring.  Fitzmaurioe  v.  Bayley^  6  EL  &  Bl. 
868;  26  L.  J.,  Q.  B.  114  ;  3  Jur.  (N.S.)  264. 
Reversed  on  another  ground  in  Ex.  Ch.,  8  El.  & 
Bl.  664  ;  27  L.  J.,  Q.  B.  143  ;  4  Jur.  (N.8.)  606 : 
the  latter  decision  affirmed,  9  H.  L.  Cas.  78  ;  6- 
Jur.  (N.8.)  1216  ;  8  W.  R.  750. 

A.,  who  received  the  rent*,  and  generally  man- 
aged the  property  of  B.,  in  B.'s  name,  but  with- 
out authority  from  her,  signed  a  warrant  to  dis- 
train the  goods  of  C,  a  tenant,  for  rent  in  arrear, 
and  after  the  goods  had  been  distrained,  informed 
B.  thereof,  who  thereupon  said  that  she  should 
leave  the  matter  in  his  hands  : — Held,  sufficient 
evidence  that  the  distress  was  authorised  or 
ratified  and  adopted  by  B.  Haseler  v.  Lemoyne^ 
5  C.  B.  (N.8.)  530  ;  28  L.  J.,  C.  P.  103  ;  4  Jur. 
(N.s.)  1279  ;  7  W.  R.  14. 

An  agent  to  receive  rents  and  manage  property 
having,  without  actual  authority,  agreed  that 
his  employer  should  take  the  stock  of  an  out- 
going tenant,  at  a  valuation,  and  the  valuation 
including  the  eatage  of  the  fields  in  which  the 
employer's  cattle  were  afterwards  placed  by  his 
servants,  with  his  knowledge  ; — Held,  a  ratifica- 
tion of  the  whole  valuation.  Rodmrll  v.  Eden,  1 
F.  &  F.  542. 

The  plaintiffs,  through  D.  &  Co.,  who  wei*e 
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brokers,  sold  682  bags  of  linseed,  at  a  certain 
price  per  quarter,  to  H.,  and  H.  afterwards, 
through  the  same  brokers,  sold  the  linseed,  at  an 
increased  price,  to  the  defendant.  The  time  for 
the  defendant's  payment  of  the  purchase  money 
was  to  arrive  before  the  time  fixed  for  H.'s  pay- 
ment. The  defendant  being  in  want  of  the 
linseed,  to  complete  a  contract  he  had  made,  sent 
one  of  his  clerks  to  D.  &  Co.,  for  the  delivery 
order,  with  instructions  to  follow  up  the  matter 
and  get  the  order.  The  clerk  was  taken  by  D.  & 
Co.  to  the  plaintiffs,  from  whom  he  obtained  the 
order  only  on  his  promising  that  the  defendant 
would  pay  the  plaintiffs  for  the  seed,  as  the 
plaintiffs  required  to  be  paid  before  they  parted 
with  the  order.  On  the  following  day  thedefen- 
<iant  sent  a  cheque  to  D.  &  Co.  for  900Z.  on 
Account  of  the  Unseed,  which  had  not  been 
measured  at  that  time,  so  that  the  precise  quan- 
tity of  it  was  not  then  known.  Upon  its  being 
measured,  it  was  found  that  the  plaintiffs  were 
■entitled,  under  their  contract  with  H.,  to  i-eceive 
"971/.  lbs.  6<2.  In  an  action  by  them  against  the 
defendant,  to  recover  the  difference  between 
this  amount  and  dOOL,  the  amount  of  the  cheque. 
— Held,  that  there  was  no  evidence  to  warrant  a 
jury  in  finding  a  ratification  by  the  defendant  of 
the  contract  which  the  clerk  had  so  made,  it 
not  being  proved  that  the  clerk  had  com- 
municated to  the  defendant  what  had  passed 
between  him  and  the  plaintiffs  when  he  ob- 
tained the  order.  Fitzyn'dld  v.  Dre^ler.  7 
C.  B.  (N.8.)  374;  29  L.  J.,  C.  P.  113  ;  6  Jur. 
(N.S.)  598. 

By  agi-eement  made  between  J.  S.  and  T.  J.  S. 
of  the  one  part,  and  the  plaintiff  of  the  other 
part,  J.  S.  and  T.  J.  S.  (father  and  son),  as  mort- 
gagees with  power  of  sale,  agreed  to  sell  to  the 
plaintiff  all  their  estate  and  interest  in  a  piece 
of  land  atljoining  other  land  of  the  plaintiff. 
This  agreement  was  signed  by  the  plaintiff,  and 
by  T.  J.  S.  for  himself  and  his  father.  The 
father  and  son,  subsequently  to  the  date  of  this 
agreement,  sold  the  property  to  B.,  with  notice 
of  the  agreement.  Upon  a  bill  filed  by  the 
plaintiff  for  specific  performance : — Held  (affirm- 
ing 3  Sm.  &  G.  592  ;  4  Jur.  (N.8.)  108  ;  6 
W.  R.  173),  that,  although  the  evidence  was 
insufficient  to  show  any  anteceiient  authority  in 
the  son  to  bind  the  father,  yet  the  latter  had, 
by  his  subsequent  conduct,  ratified  the  contract. 
Bigg  v.  Stmiig,  4  Jur.  (N.S.)  983  ;  6  W.  R.  636. 

A  mortgagor,  tenant  for  life,  and  a  mortgagee 
having  a  charge  on  his  interest,  and  also  on  the 
reversion,  join  in  the  appointment  of  receiver, 
who  was  to  apply  the  rents  partly  in  payment  of 
other  charges  as  well  as  those  of  the  mortgagee, 
but  chiefiy  in  payment  of  the  interest  on  his 
incumbrance ;  mortgagee  dies,  and  then  mort- 
gagor : — Held,  that  receipt  by  executrix  of  the 
mortgagee  of  some  payments  fix)m  the  re- 
ceiver, after  the  death  of  the  mortgagor,  did  not 
of  itself  constitute  the  receiver  her  agent,  so  as 
to  make  her  responsible  for  his  defaults,  but  that 
it  was  jf round  for  inquiry,  whether  she  had  in 
fact  adopted  him  as  her  agent.  Jmien  v.  Sviith. 
1  Hare,  43.  Affirmed,  1  Ph.  245  ;  12  L.  J.,  Ch! 
381  ;  7  Jur.  431. 

R.  contracted  with  the  assignees  of  Messrs.  £. 
for  the  purchase  of  ccitain  claims  of  the  bank- 
rupts against  the  estate  of  G.  F.  B.  He  repre- 
sented that  he  acted  on  behalf  of  himself  and 
M.,  who  was  clearly  cognisant  of  the  negotiations 
and  contract.  Several  documents  passed  between 
the  parties,  and  finally  a  draft  of  a  deed  was  pre- 


pared, which  recited  that  the  contract  was  a 
joint  purchase  by  R.  and  M.  This  was  submitted 
to  M.,  who  approved  of  it  ;  and  at  that  time  he 
was  willing  to  adopt  the  contract,  but  subse- 
quently, upon  an  iteration  of  circumstances, 
M.  objected  to  the  contract,  and  refused  to  join 
in  the  purchase  : — Held,  that  there  was  no  evi- 
dence that  M.  had  entei^  into  any  agreement, 
or  that  R.  acted  as  his  agent ;  and  that  the 
recital  of  an  agi^eement  in  a  document  intended 
to  be  executed,  would  not  bind  a  party  who 
had  done  nothing  to  recognise  it,  though  at  one 
time  it  was  apparent  that  he  was  willing  to 
execute  it,  and  the  bill  was  dismissed  against 
M.  with  costs  ;  but  as  R.  admitted  the  plain- 
tiff's case,  a  decree  was  made  against  him. 
without  costs.  Foligiw  v.  Martin^  22  L.  J.,  Ch. 
502. 

In  an  action  to  recover  the  difference  in  the 
market  value  of  ceitain  shares  in  a  railway  sold, 
but  not  delivered  to  the  plaintiff  by  the  defen- 
dant, the  plaintiff  alleged  a  readiness  on  his  part 
to  comply  with  the  conditions  of  the  contract, 
and  a  tender  of  the  money  to  the  brokers  from 
whom  he  had  made  the  purchase : — Held,  that 
inasmuch  as  the  defendant,  in  a  letter  to  the 
plaintiff's  attorneys,  in  answer  to  one  from  them 
informing  him  that  a  tender  had  been  made  by 
the  plaintiff  to  the  brokers,  had  not  repudiated 
the  brokers  as  his  agents,  or  denied  their  autho- 
rity to  receive  the  money,  but  evinced  a  wish  to 
come  into  certain  terms,  such  conduct  amounted 
to  a  recognition  by  him  that  the  brokers  were 
authorised,  and  the  tender  was  good  and  valid, 
and  consequently  that  a  verdict  found  for  the 
plaintiff  should  not  be  disturbed.  Jackson,  v. 
Jacob,  3  Ring,  (N.C.)  869 ;  5  Scott,  79  ;  6  L.  J., 
C.  P.  315. 

A  merchant,  being  abroad,  empowers  persons 
in  this  country  to  receive  moneys,  adjust  claims, 
and  do  some  other  acts.  Money  being  wanted 
by  the  firm  here,  of  which  he  was  a  partner, 
t  hese  attorneys  deposit  the  deeds  with  the  Hope 
Insurance  Co.  to  secure  12,000Z.,  and  covenant 
that  be  shall  execute  the  mortgage ;  this  12,0002. 
was  also  secured  by  the  bonds  of  sureties  in  sums 
corresponding  to  the  shares  of  the  partners.  The 
power  of  attorney  was  not  a  sufficient  authority ; 
but  the  merchant,  on  his  return,  having  sent  a 
letter  to  the  company  requesting  the  loan  of  6,000Z., 
"  to  be  secured  on  his  Essex  property,  which  you 
now  hold,  in  addition  to  tiie  12,000Z.  already 
advanced,"  and  professing  his  readiness  to  exe- 
cute the  mortgage  deed  : — Held,  that  this  was  a 
confirmation  of  the  security.  Munnhigs  v.  JBury, 
1  Tam.  147. 

Some  of  the  parties  having  paid  the  amount 
of  the  sums  secured  by  them  : — Held,  that  they 
had  a  lien  on  the  property.    lb. 

One  of  these  sureties  being  a  partner,  held, 
that  the  sum  paid  by  him  was  subjected  to  the 
partnership  accounts.    lb. 

A  benefit  building  society  which  had  never 
been  incorporated,  and  had  no  power  to  borrow 
money,  was  allowed  by  its  bankers  to  make 
large  overtlrafts,  and  the  directors  of  the  society 
signed  a  memorandum  giving  the  bankers  a  lien 
upon  all  the  society's  deeds,  to  secure  all  moneys 
which  from  time  to  time  might  be  owing  by  the 
society  to  the  bankera  on  the  balance  of  the 
banking  account.  Annual  balance  sheets,  show- 
i  ing  the  amounts  due  to  the  bankers,  were  sent 
to  all  the  members  of  the  society,  and  adopted  at 
i  the  annual  meetings.  The  society  w^as  after- 
wards ordered  to  be  wound  up,  and  as  the  over- 
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drafts  were  ultra  Tires,  being  a  borrowing 
unauthorised  by  the  rules,  the  official  liquidator 
brought  an  action  against  the  bankers  to  recover 
all  moneys  paid  to  them  by  the  society  : — Held, 
that  there  had  been  no  ratification  of  the  acts  of 
the  directors  by  all  the  members  of  the  society, 
as  such  ratification  could  not  be  implied  from 
merely  seeing  and  not  questioning  the  balance- 
sheet  accounts  which  had  been  sent  to  them, 
and  no  ratification  by  the  majority  would  bind 
the  minority  of  the  members.  Blackburn  Dis- 
trict Benefit  BvHding  Society  v.  Broolut^  54 
L.  J.,  Ch.  1091  ;  29  Ch.  D.  902  ;  63  L.  T.  741— 
C.A. 

As  to  ratification  by  company  of  acts  of  direc- 
tors, see  further^  Company. 

B.  AGENTS  OF   DIFFERENT  KINDS. 

Oeneral  Agent  —  Authority  of.]  —  When  a 
general  authority  is  given  to  an  agent,  this 
implies  a  right  to  do  all  subordinate  acts  incident 
to  and  necessary  for  the  execution  of  that  autho- 
rity, and  if  notice  is  not  given  that  the  authority 
is  specially  limited,  the  principal  is  bound. 
Colten  V.  Gardner,  21  Beav.  540. 

An  agent  employed  generally  to  do  an  act  is 
only  authorised  to  do  it  in  the  usual  way  of  busi- 
ness ;  therefore,  as  stock  is  usually  sold  for  money 
only,  a  principal  is  not  bound  by  the  acts  of  a 
broker  employed  by  him,  who  sells  it  upon  credit 
without  a  special  authority,  though  acting  bonA 
fide  and  with  a  view  to  the  benefit  of  the  prin- 
cipal. WUtshire  v.  Sivit,  1  Cafnp.  268  ;  10  R.  R. 
673. 

The  appointment  of  a  general  agent  for  the 
sale  of  ^Dods  implies  an  authority  to  sell  accord- 
ing to  the  ordinary  course  of  trade.  Ilotcclly  Ex 
parte,  12  L.  T.  876. 

A  principal  is  bound  by  all  the  acts  of  his 
general  agent ;  but  where  he  appoints  an  agent 
for  a  particular  purj^ose,  he  is  only  bound  to  the 
extent  of  the  authority  given.  East  India  Co. 
V.  Hensley,  1  Esp.  112.  And  see  Attwood  v. 
Mimnings,  7  B.  &  C.  278  ;  1  M,  &  Ry.  66  ;  6  L.  J. 
(0.8.)  K.  B.  9  ;  31  R.  R.  194. 

When  a  person  permits  another  to  act  as  his 
general  agent,  he  is  bound  by  a  contract  made 
by  the  agent,  although  the  latter  declares  him- 
self as  acting  b^'  procuration,  and  has  received 
special  instructions,  which  he  exceeds.  Smith  v. 
M'Gitire,  3  H.  &  N.  554  ;  27  L.  J.,  Ex.  465 ;  6 
W.  R.  726. 

Distinction  between  a  general  and  special 
agent  as  to  their  powers  to  bind  the  principal. 
Howard  v.  Braithwaite,  1  Ves.  &  B.  209. 

A  contract  in  writing  was  made  by  A.  on 
behalf  of  B.,  for  the  sale  of  lands  to  C,  and  the 
payment  of  the  purchase  money  was  to  be  made 
at  a  future  day.  Before  that  day  arrived,  A.,  the 
solicitor  and  general  agent  of  B.,  applied  to  C. 
for  part  of  the  purchase  money,  which  applica- 
tion C.  complied  with.  Afterwards  C.  entered 
into  a  sub-contract  for  sale  of  the  purchased 
lands  to  W.,  and  sought  to  have  paid  him  by  W. 
that  part  of  the  purchase  money  which  he  had 
already  paid  to  B.*s  agent  and  solicitor  in  the 
transaction : — Held,  that  the  general  agency  of 
A.  on  behalf  of  B.  did  not  justify  the  payment  to  , 
him  by  C.  of  part  of  the  purchase  money  agreed 
to  be  paid  originally  by  C,  and  that  C.  had  no 
claim  against  W.,  nor  any  lien  on  the  lands  sold, 
for  the  amount  paid  by  him  to  the  agent  of  B. 
on  the  original  purchase.  The  distinction  between 
a  particular  and  general  authority  explained. 
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Cotman  v.  Ortan,  1  Cr.  A:  P.  304  ;  10  L.  J.,  Ch. 
18. 

Agents  permitted  under  circumstances  to  sign 
petition,  principals  being  in  the  country.  Bol- 
dero,  In  re,  1  Rose,  231. 

Bvidoneo.] — If  a  merchant  constitutes 

any  one  his  general  agent  for  buying  and  selling 
in  the  market,  either  through  a  particular  broker 
or  otherwise,  then,  until  revoked,  the  agency  will 
continue,  and  the  principal  will  be  bound  by  his 
acts  ;  and  the  fact  that  such  general  agency  once 
existed  would  be  admissible  as  primi  facie  evi- 
dence of  its  continuance,  and  the  burden  would 
be  thrown  on  the  principal  to  show  that  it  had 
been  determined ;  but  unless  the  agency  was  a 
general  continuing  agency  to  endure  until 
revoked,  the  fact  that  there  had  been  a  separate 
agency  in  any  number  of  previous  cases  would 
afford  no  evidence  of  agency  in  any  subsequent 
transaction,  however  closely  it  might  resemble 
all  which  might  have  gone  before.  Pole  v.  Leasky 
3.S  L.  J.,  Ch.  165  ;  9  Jur.  (N.S.)  829  ;  8  L.  T.  645 
— H.  L.  (E.) 

Where  an  agent  in  London,  who  had  been 
employed  by  a  country  tradesman  to  purchase 
gocnls  on  credit,  bought  goods  and  had  them 
directed  as  usual,  but  intercepted  them  and  had 
them  appropriated  to  his  own  use  : — Held,  that 
the  tradesman  was  liable,  inasmuch  as  the  agent 
must  be  deemed  his  general  agent.  Gilman  v. 
BoUneon,  1  Car.  &  P.  642  ;  1  R.  &  M.  226 ;  28  R.  R. 
795.    S.  P.,  Todd  v.  Bohinson,  1  R.  &  M.  217. 

Special  Agent  —  Authority  o£]  —  A  special 
agent,  under  a  limited  authority,  cannot  bind  hia 
principal  by  any  act  beyond  the  scope  of  such, 
limited  authority.  Fenn  v.  Harrison,  3  Term 
Rep.  757  ;  4  Term  Rep.  177. 

Where  the  holder  of  a  bill  of  exchange  desired 
A.  to  get  it  discounted,  but  positively  refused  to 
indorse  it,  and  A.  delivered  it  to  B.  for  the  same 
purpose,  informing  him  to  whom  it  belonged ; 
and  B.,  finding  that  he  could  not  dispose  of  it 
without  indorsing  it,  was  prevailed  upon  to  do 
so  by  A.'s  telling  him  that  he  would  indemnify 
him  ;  but  the  indorsee  took  it  upon  the  credit  of 
the  names  on  the  bill,  without  any  knowledge 
of  the  real  owner  ;  although  such  original  owner 
afterwards  promised  to  pay  the  biU,  yet  such 
promise  cannot  support  an  action  against  him 
by  the  indorsee,  it  being  nudum  pactum  ;  for,  as 
A.  was  a  special  agent  irnder  a  limited  authority, 
he  could  not  bind  his  principal  by  any  act 
beyond  the  scope  of  such  limited  authority. 
lb. 

Where  a  party  dealing  with  others  through  an 
agent  intrusts  the  agent  with  a  wiitten  consent 
on  his  part  to  do  a  particular  act,  and  privately 
instructs  him  not  to  give  the  consent  except  upon 
certain  conditions  not  specified  in  it,  and  the 
agent  gives  the  consent  unconditionally,  the 
principal  cannot  subsequently  undo  the  effect  of 
the  consent  so  given,  on  the  ground  that  the  agent 
exceeded  his  authority,  and  it  is  the  same,  if  the 
principal  signed  the  consent  at  the  suggestion  of 
his  agent  without  examining  its  contents,  and 
supposing  that  the  conditions  were  virtually,  if 
not  actually,  comprehended  within  it.  Neeld  v. 
Beaufirrt  (^Dvke),  6  Jur.  1 123.  Affirmeti,  Beaufort 
{Dnke)  v.  Neeld,  12  CI.  &  F.  248  ;  9  Jur.  813— 
H.  L.  (E.) 

Broken.] — A  person  who,  for  brokerage  and 
hire,  negotiates  and  concludes  bargains  for  stocky 
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is  a  broker  in  point  of  law.    Januen  v.   Oreen, 
4  Burr.  2103. 

A  person  who  hires  or  procures  for  another, 
persons  to  be  employed  by  nim  in  the  laying  out 
and  surveying  of  a  line  of  railway,  is  not  a 
broker.  Milfard  v.  Hngh^it,  16  M.  &  W.  174  ;  16 
L,  J.,  Ex.  40  ;  14  Jur.  990. 

Bill  Broken.] — A  bill  broker  is  not  a  person 
known  to  the  Law  with  certain  duties,  but  his 
employment  is  one  which  depends  entirely  upon 
the  course  of  dealing ;  his  duties  may  vary  in 
diiferent  parts  of  the  country,  and  their  extent 
is  a  question  of  fact  to  be  determined  by  the 
usage  and  course  of  dealing  in  the  particular 
place.  Foster  v.  Pearsim,  1  C.  M.  &  B.  849  ;  6 
Tyr.  255  ;  4  L.  J.,  Ex.  120. 

A  bill  broker,  who  receives  a  bill  from  a  cus- 
tomer merely  for  the  purpose  of  procuring  it  to 
be  discounted,  has  no  right  to  mix  it  with  bills 
of  other  customers, and  to  pledge  the  whole  mass 
as  a  security  for  an  a<ivance  of  money  to  him- 
self ;  still  less  has  he  a  right  to  deposit  bills 
"which  are  received  merely  for  the  purpose  of 
discount  as  a  security  or  pai*t  security  for  money 
previously  due  from  him.  Ilaynes  v.  F^tter^  2 
C.  &  M.  237  ;  4  Tyr.  65  ;  3  L.  J.,  Ex.  153. 

A  bill  broker  who  takes  a  forged  bill  to  a 
money  dealer  to  be  discounted,  although  he  does 
not  indorse  the  bill,  and  is  not  cognisant  of  the 
forgery,  is  liable  to  repay  the  money  received  for 
the  bill.  Gurney  v.  Wmnertley,  4  El.  &  Bl.  133 ; 
24  L.  J.,  Q.  B.  46  ;  1  Jur.  (N.s.)  328.  See  also 
Huhop^  ICx  parte,  Fox^  In  re,  50  L.  J.,  Ch.  18  : 
15  Ch.  D.  400;  43  L.  T.  165;  29  W.  B.  144— 
C.  A. 

London  Brokers.] — A  ship  broker,  or  one  who 
obtains  on  commission  freight  and  passengers 
for  vessels,  is  not  a  broker,  within  the  statutes 
regulating  the  admission  of  brokers  for  the  city 
of  London.  Gibbam  v.  Rule,  J  2  Moore,  539  ;  4 
Bing.  301  ;  5  L.J.  (0.S)  C.  P.  176  ;  29  B.  B.  670. 

But  a  stock  broker  is,  and  must  be  admitted 
by  the  lord  mayor  and  aldermen,  dark  v. 
Powell,  1  N.  &  M.  492 ;  4  B.  &  Ad.  846  ;  2  L.  J., 
K.  B.  145. 

An  auctioneer  is  not.  WilJwt  v.  Ellis,  2  H.  Bl. 
555. 


Heed  of  Lioence.]  —  By  an  agi'eement 


between  A.  and  B.,  who  was  a  London  colonial 
broker,  made  in  January,  1865,  it  was  agreed 
(for  certain  considerations)  that  on  Ist  January. 
1866,  B.  should  take  A.  into  partnership  for 
fourteen  years.  This  agreement  B.  refused  to 
fulfil,  upon  the  ground  that  A.  had  not  become  a 
colonial  broker,  and  that  by  6  Anne,  c.  16,  and  57 
Geo.  3,  c.  60,  it  would  have  been  a  breach  of  the 
law  to  have  allowed  A.  to  act  as  a  broker,  not 
being  admitted  and  licensed.  On  demurrer  to  a 
plea  setting  up  these  facts  in  answer  to  a 
declaration  for  not  taking  A.  into  partnerehip  : — 
Held,  that  the  plea  was  an  answer  to  the  action. 
Hunter  V.  Wyken,  15  L.  T.  210  ;  15  W.  B.  125. 

See  also  Qqm  v.  RowlandM  and  Smith  v.  Lindo, 
poet,  col.  954,  and  cases  cols.  1U05,  1006. 

Breaoh  of  Bond.] — It  is  not  a  breach  of 


the  bond  to  employ  a  person  who  is  not  a  sworn 
broker.  London  Corporatian  v.  Brandon^  Holt, 
N.  P.  438  ;  2  Stark.  14. 

Nor  if  he  mistakes  the  quantity  of  goods  he 
had  bought,  where  he  derived  no  advantage  from 
such  misstatement,  though  it  was  the  cause  of 
considerable  loss  to  his  principal.    lb. 


A  broker  is  authorised,  from  a  previous  course 
of  dealing  between  himself  and  his  principal,  on 
an  approval  of  a  purchase  by  the  latter,  to  make 
out  a  contract  note  in  his  own  name,  without 
inserting  that  of  his  principal ;  and,  under  such 
circumstances,  does  not  violate  the  bond  and  oath 
imposed  upon  him  by  the  regulations  of  the  city 
of  London,  provided  he  makes  an  entry  in  his 
book  in  the  name  of  his  principal.  Kemhle  v. 
Atkins,  1  Moore,  6  ;  7  Taunt.  26u ;  Holt,  N.  P. 
427  ;  17  B.  R.  658. 

Liability  to  DiieoTory.] — A  sworn  broker 


of  the  city  of  London  is  in  the  nature  of  a  public 
agent ;  and,  therefore,  in  an  action  against  him 
for  negligence  in  making  a  contract,  the  court 
will  compel  him  to  produce  his  books  for  the 
purpose  of  enabling  the  plaintiff  to  inspect  them 
and  take  a  copy  of  the  contract.  Browning  v. 
Aylwiu,  9  D.  A:  R.  801  ;  7  B.  &  C.  204. 

In  one  case  it  was  held  that  a  London  broker 
might  refuse  to  allow  his  employer  to  inspect  his 
contract  book,  and  it  is  no  breach  of  his  bond, 
if  he  at  the  same  time  adds  it  shall  be  produced 
at  the  proper  time,  and  does  produce  it  after- 
wards before  a  court  of  aldermen.  London 
Corptrration  v.  Brandon,  Holt,  438  ;  2  Stark.  14. 

A  peraon  who  holds  himself  out  as  a  broker 
of  the  city  of  London,  and  is  employed  by  a 
person  who  believes  him  to  be  such,  cannot, 
when  sued  by  his  principal  for  an  account  of  his 
transactions  as  such  broker  on  the  principal's 
behalf,  protect  himself  from  discovery,  in  a  suit 
in  equity,  on  the  ground  that  it  may  render  him 
liable  to  penalties  for  having  acted  as  a  broker 
without  having  been  duly  admitted  as  such, 
imposed  by  67  Ueo.  3,  c.  Ix.  Robinson  v.  Kitchin, 
8  De  G.  M.  &  G.  88  :  25  L.  J.,  Ch.  441  ;  2  Jur. 
(N.S.)  294  ;  4  W.  R.  344--^L.JJ. 

A  broker  in  the  city  of  London  must  answer  a 
bill  of  discovery  in  aid  of  an  action  brought 
against  him  by  his  employer  for  misconduct, 
although  the  discovery  will  subject  him  to  the 
IMjnalty  of  a  bond  given  by  him  to  the  corpora- 
tion on  his  admission.  Green  v.  Weaver,  1  Sim. 
404  ;  6  L.  J.  (0.8.)  Ch.  1 ;  27  R.  R.  214. 

A  stock  broker  is  bound  to  produce  his  book, 
though  it  may  criminate  himself  ;  because  by 
7  Geo.  2,  c.  8,  s.  9,  eveiy  broker  must  keep  a  book 
and  enter  therein  all  purchases  and  sales  made 
by  him.    Rawlings  v.  Hall,  1  Car.  &  P.  13. 

Priority  of  Creditors.]  —  A  stock  and 


share  broker  of  the  city  of  London  gave  a  bond 
to  the  corporation  for  due  perfonnance  of  his 
office.  He  appropriated  to  his  own  use  large 
sums  of  money  intrusted  to  him  for  investment. 
After  his  decease,  upon  a  claim  filed  by  a  simple 
contract  creditor  ;  —  Held,  that  the  defrauded 
creditors  had  no  priority  by  virtue  of  the  bond, 
and  that  the  amount  due  upon  such  bond  was 
equitable  assets  for  the  benefit  of  all  the  creditors. 
yaish  V.  Bryant,  25  Beav.  533  ;  27  L.  J.,  Ch.  748  ; 
4  Jur.  (N.S.)  550  ;  6  W.  R.  573. 

Eyidenee   of    Aoting    as.] — ^A    witness 


stated  that  he  took  S.  to  an  office  in  the  city  of 
London  used  by  the  defendant,  and  that  upon 
that  occasion  four  memoranda  were  made  by  the 
defendant,  each  of  the  sale  by  S.  of  1,000Z.  stock 
to  a  person  whose  name  did  not  transpire  ;  that 
nothing  was  handed  over  at  the  time,  and  that 
he  did  not  see  any  money  pass  : — Held,  evidence 
of  an  acting  by  the  defendant  as  a  broker,  within 
6  Anne,  c.  16  and  57  Geo.  3,  c.  Ix.  Seott  v. 
Xorth,  L.  R.  2  C.  P.  270  ;  15  L.  T.  508. 
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By  57  Geo.  3,  c.  Ix.  8.  2,  it  is  provided,  that 
anyone  acting  as  a  broker  within  the  city  of 
London  without  a  licence  shall  be  subject  to  a 
penalty  of  lOOZ.  A.  was  an  officer  of  a  company 
lormed  for  the  purpose  of  carrying!:  on  the  busi- 
ness of  stock-broking,  and  in  the  course  of 
business  bought  some  stock  for  a  customer,  and 
signed  the  bought  and  sold  notes,  the  principals 
not  seeing  one  another,  and  no  one  else  acting  as 
broker  in  the  transaction.  A.  had  no  licence  to 
act  as  broker  : — Held,  that  he  was  liable  to  the 
penalty.  ScoU  v.  Qtunint.  ^8  L.  J.,  0.  P.  156  ; 
L.  R.  4  C.  P.  17i) ;  20  L.  T.  32  ;  17  W.  R.  324. 

The  dealing  in,  or  buying  and  selling  for 
reward  of,  shares  in  English  or  foreign  joint 
stock  banks  or  companies,  or  the  debts,  stocks  or 
securities  of  foreign  governments,  is  an  acting 
and  assuming  to  act  as  broker,  within  57  Geo.  3, 
c.  Ix.  Scott  V.  Jackson,  19  C.  B.  (N.8.)  134. 
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Biiferenee  between  Broker  and  Faotor.] — The 

character  of  broker  difEei*8  materially  from  that 
of  factor  ;  the  former  is  not  trusted  with  the 
possession  of  the  good»,  nor  ought  he  to  sell  in  his 
own  name  ;  but  the  latter,  from  its  being  usual 
for  him  to  make  advances  upon  the  good.s,  has  a 
special  property  in,  as  well  as  a  general  lien  upon 
them  ;  and  may  sell  in  his  own  name  ;  and  his 
principal  will  be  bound  by  all  the  conwiquences 
of  such  sale,  of  which  the  right  of  settinar  off  a 
debt  due  from  the  factor  is  one.  Baring  v. 
Qyrrie,  2  B.  &  AW.  137  ;  20  R.  R.  383. 

Faotor — Supercargo.] — If  a  supercargo  is  not  to 
sell,  nor  receive  a  commission  for  the  sale,  he  has 
not  the  proper  distinguishing  feature  of  a  factor. 
Matchless,  1  Hag.  101. 

Bel  oredere  Agents.] — A  commission  del  cre- 
dere is  an  absolute  engagement  to  the  principal 
from  a  broker,  and  makes  him  liable  in  the  fii-st 
instance,  though  the  principal  may  resort  to  the 
person  trusted  as  a  coUateral  security.  Grore  v. 
Dubois,  1  Term  Rep.  112  ;  16  R.  R.  664,  n.  See 
Bize  V.  Dickason,  1  Term  Rep.  285.   See  4  R.  R.  8. 

An  agreement  by  a  factor  to  sell  uj)on  a  del 
credere  commission  need  not  be  in  writing,  not 
being  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  pei'son,  within  the  4th 
section  of  the  Statute  of  Frauds.  Cmttvrirr  v. 
ffastie,  8  Ex.  40  ;  22  L.  J.,  Ex.  97.  S.  P.,  Wick- 
ham  V.  Wichltam,  2  Kay  &  J.  478. 

Evidenee  of] — An  agent  who  received 


annuities  for  his  princi])al,  sent  him  several 
accounts,  in  which  he  gave  credit  for  instalments 
of  annuities,  but  which  he  stated  he  had  not  yet 
received.  He  charged  commission  on  them,  as 
well  as  on  the  others  which  were  received,  and 
told  his  princi()al  he  might  draw  for  the  balance, 
which  he  did.  In  subsequent  accounts  no  notice 
was  taken  of  the  instalments,  which,  in  a  previous 
account,  were  stated  to  be  unpaid  : — Held,  suffi- 
cient evidence  for  a  jury  to  infer  a  del  credere 
commission,  creating  an  agreement  for  the  agent 
to  be  responsible  to  his  principal  for  the 
annuities.  Shaw  v.  WihxIcocn.^  7  B.  &  C.  73  ;  9 
D.  &  R.  889  ;  5  L.  J.  (0.8.)  K.  B.  294  ;  31  R.  R.  158. 
And  see  pc^t  under  special  heads. 

Shipbrokeri.] — See  Shipping. 

Stockbrokers.]— &«  Stock  and  Stock  Ex- 
change. 

Iniaranee  Broken.] — See  Insurance. 

Auetioneert.]  —  See    Auction    and    Auc- 
tioneer. 


C.   DURATION  OF  AGENCY. 
1.  Retainer  for  Fixed  Period. 

Vo  implied  Condition  that  Bniineei  thall  eon- 
tinne.] — When  two  parties  mutually  agree,  for  a 
lixed  period,  the  one  to  employ  the  other  as  his 
sole  agent  in  a  certain  business,  at  a  certain 
place,  the  other  that  he  will  act  in  that  business 
for  no  other  principal  at  that  place,  there  is  no 
implied  condition  that  the  business  itself  shall 
continue  to  be  carried  on  during  the  period 
named.  Rhodes  v.  Forwood,  47  L.  J.,  Ex.  396  ; 
1  App.  Cas.  256  ;  34  L.  T.  890 ;  24  W.  R.  1078. 

A.  and  B.  agreed  "in  consideration  of  the 
services  and  payments  to  be  mutually  rendered," 
that  for  seven  years,  or  as  long  as  A.  should  con- 
tinue to  carry  on  business  at  the  town  of  Liver- 
l>ool,  A.  should  be  the  sole  agent  there  for  the 
sale  of  B-'s  coals,  and  that  B.  would  not  employ 
any  other  agent  there  for  that  purpose.  There 
were  st  ipulations  in  the  agreement  jbhat  B.  should 
have  the  entire  control  over  the  prices  for 
which,  and  the  credits  at  which,  the  coals  were 
to  be  sold  ;  and  that  if  A.  could  not  sell  a  certain 
amount  ])er  year,  or  B.  could  not  supply  a  cer- 
tain amount  per  year,  either  party  might,  on 
notice,  ]>ut  an  end  to  the  agreement.  At  the 
end  of  four  yeara,  B.  sold  the  colliery  itself.  In 
an  action  by  A.  for  damages  for  breach  of  the 
agreement  thereby  occasioned  : — Held,  that  the 
action  was  not  maintainable  ;  for  that  the  agree- 
ment did  not  bind  the  colliery  owner  to  keep  his 
colliery,  or  to  do  more  than  employ  the  agent  in 
the  sale  of  such  coals  as  he  sent  to  Liverpool.  lb, 

A  declaration  stated  that,  by  agreement  in 
writing  between  B.,  since  deceased,  and  the 
defendant,  of  the  one  pait,  and  the  plaintiff  of  the 
other  part,  B.  and  the  defendant,  who  at  the 
date  of  the  agreement  were  carrying  on  business 
as  stone  merchants  in  co-partnership,  appointed 
the  plaintiff  their  sole  London  agent,  for  a 
period  of  four  years  and  a  half,  and  the  plaintiff, 
in  consideration  of  the  premises,  agreed  to  accept 
the  appointment  upon  the  terms  that  B.  and  the 
defendant  should  pay  the  plaintiff  21.  lOs.  per 
cent,  on  all  accounts  received  by  them  for  stone 
sold  by  the  plaintiff,  or  supplied  by  B.  and  the 
defendant  to  any  pei'son  originally  introduced  to 
them  by  the  plaintiff.  Breach,  that  the  defen- 
dant did  not  nor  would  employ  the  plaintiff  as 
his  sole  agent  for  the  whole  period  of  four  years 
and  a  half,  and  did  not  nor  would  execute  cer- 
tain oi*ders  for  stone  procured  by  the  plaintiff  in 
his  capacity  of  agent : — Held,  that  the  parties 
contracted  with  reference  to  the  existing  part- 
nership business,  and  that  the  contract  was  to 
employ  the  plaintiff  for  a  period  of  four  years 
and  a  half,  subject  to  the  implied  condition  that 
all  parties  so  long  lived.  Tasker  v.  Shepherd,  6 
H.  k  N.  575  ;  30  L.  J.,  Ex.  207  ;  4  L.  T.  19  ;  9 
W.  R.  476. 

Anetioneer's  Authority.] — Where  an  auc- 
tioneer filled  up  a  memorandum  on  behalf  of  the 
purchaser,  not  at  the  sale,  but  sevei'al  days  after- 
wards, it  was  held  that  his  authority  had  ceased, 
and  that  there  was  no  memorandum  in  writing 
sufficient  to  satisfy  the  statute  of  frauds.  Bell 
V.  Balls,  66  L.  J.,  Ch.  397  ;  [1897]  1  Ch.  663  ; 
76  L.  T.  254  ;  45  W.  R.  378. 

2.  Death  or  Bankruptcit. 

Death  of  Principal.] — A  retainer  under  aeon- 
tract  to  endeavour  to  sell  goods  on  behalf  of  the 
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•owner,  on  the  terms  of  receiving  a  stipulated 
sum  in  the  event  of  the  sale,  but  nothing,  in  the 
case  of  failure,  is  revocable  by  the  employer  be- 
fore sale,  even  after  endeavours  have  been  made, 
and  is  revoked  in  law  by  his  death  after  such 
endeavours ;  so  that  even  if  his  personal  repre- 
sentative confirms  the  sale  under  such  contract, 
he  will  not  (unless  he  knows  of,  and  confirms 
the  terms  of  the  contract)  be  liable  to  pay  the 
;stipulated  sum.  Campanari  v.  WoodburtL,  lo 
C.  B.  400  ;  3  C.  L.  R.  140  ;  24  L.  J.,  C.  P.  13  ;  1 
Jur.  (N.8.)  17  ;  3  W.  R.  69. 

Bankruptcy  of  Prinoipal.]— In  1828  the  plain- 
tiff mortgaged  freehold  property  to  B.,  and  in 
1832,  being  about' to  reside  abroad,  he  gave  a  full 
power  of  attorney  to  the  defendant,  who  was  a 
solicitor,  to  receive  the  rents  and  profits  of  all 
his  property,  and  to  apply  them  in  payment  of 
the  incumbrHuces.  In  1841  the  plaintiff  settled 
.accounts  with  the  defendant,  snowing  a  large 
balance  due  to  the  defendant,  which  the  plaintiff 
Agreed  to  secure  by  a  mortgage  of  his  real  estates 
when  required.  In  1845  the  plaintiff  became 
bankrupt,  but  his  assignee  did  not  interfere 
with  the  mortgaged  property,  and  the  defendant 
•continued  to  receive  the  rents  and  profits.  In 
1849  the  defendant  took  a  transfer  himself  of 
B.'s  mortgage,  to  which  the  plaintiff  was  not  a 
party.  In  1865  the  defendant  wrote  a  letter  to 
the  plaintiff  expressing  his  readiness  to  settle  all 
Accounts.  In  1877  the  plaintiff's  bankruptcy 
was  annulled,  and  the  plaintiff  brought  an  action 
■against  the  defendant  claiming  to  redeem  the 
mortgage,  and  claiming  an  account  against  him 
as  mortgagee  in  possession,  and,  by  amendment, 
AS  agent  and  trustee  for  him.  The  defendant 
pleaded  the  statute  of  limitations : — Held,  that 
on  the  plaintiff's  bankruptcy  the  defendant 
•ceased  to  be  the  agent  and  attorney  of  the  plain- 
tiff, and  did  not  become  the  agent  of  the 
Assignee.  Markwick  v.  Hardingham^  15  Ch.  D. 
339  ;  43  L.  T.  647  ;  29  W.  R.  361—0.  A. 

Where  authority  had  been  given  previous  to 
an  act  of  bankruptcy  by  the  bankrupts  to  the 
<lefendant  in  the  course  of  mutual  dealings  to 
receive  the  purchase  money  of  their  estate, 
And  to  place  it  to  their  account,  and  such 
authority  had  been  acted  upon  before  notice 
of  an  act  of  bankruptcy  : — Held,  that  such 
Authority  was  not  revoked  by  the  act  of  bank- 
ruptcy ;  that  the  payment  thereof  to  the  defen- 
•dant  was  a  rightful  payment ;  that  being  so 
received  it  became  a  debt  and  an  item  in  the 
Account  between  him  and  the  bauki'upts  before 
notice  of  any  act  of  bankruptcy,  and  that  the 
<lefendant  was  entitled  to  set  off  against  it,  in 
An  action  brought  by  the  trustee  in  bankruptcy, 
the  debt  due  from  the  bankrupts  to  him. 
Mliiftt  V.  'Jhirq^uittd,  51  L.  J.,  P.  C.  1  ;  L.  R.  7 
App.  Gas.  79  ;  45  L.  T.  771  ;  30  W.  R.  477. 

Winding-lip  of  Company — Proof  in.  ] — A  n  agent 
who  has  been  engaged  by  a  company  for  a  fixed 
term,  and  who  is  to  receive  a  commission  on  all 
orders  obtained  through  him,  as  remuneration 
for  his  services,  is  entitled  upon  the  determina- 
tion of  the  agreement  by  the  winding-up  of  the 
•company,  to  claim  compensation  in  respect  of 
the  commission  which  he  might  otherwise  have 
earned  during  the  unexpired  portion  of  the  term. 
Patent  Floor  Cloth  Co.^  In  re,  Dean  and  Gilbert's 
Claim,  41  L.  J.,  Ch.  476  ;  26  L.  T.  467. 

By  articles  of  association  of  a  company  it  was 
provided  that,  in  case  of  the  dismissal  of  the 


manager,  he  should  be  paid  the  full  amount  of 
money  paid  upon  his  shares.  A  resolution  was 
passed  to  wind  up  the  company,  aud  he  was 
appointed  liquidator.  He  had  paid  2,OO0Z.  on 
hib  shares,  and  received  4002.  for  remuueitition 
i  as  liquidator  : — Held,  that  the  winding-up  was 
equivalent  to  his  dismissal,  and  that  he  was 
entitled  to  prove  in  the  winding-up  for  2,00()Z., 
subject  to  a  set-off  of  the  4002.  Imperial  Wine 
Co,,  In  re.  Shirreff's  Ca»e,  42  L.  J.,  Ch.  5  ;  L.  R. 
14Eq.  417;  20  W.  R.  966. 

A  person  entered  into  an  agreement  with  an 
insurance  company  to  act  as  their  agent  for  five 
years,  and  to  transact  no  business  except  for  the 
company,  in  consideration  of  which  he  was  to 
receive  a  fijced  salary  and  also  a  commission  of 
102.  per  cent,  on  all  business  ti-ansacted.  Before 
the  five  yeara  were  expired,  the  company  was 
wountl  up  voluntarily : — Held,  that  the  agent 
was  not  entitled  to  prove  against  the  company 
for  the  loss  of  his  commission  during  the  remain- 
der of  the  term  of  five  years.  Unglinh  and  Scot- 
tish Marine  Itunirancv  Co,,  In  re,  Maclure,  Kx 
parte,  39  L.  J..  Cb.  685  ;  L.  R.  5  Ch.  737  ;  23 
L.  T.  685;  18  W.  R.  1122. 

By  the  articles  of  association  of  a  company  a 
manager  was  appointed ;  and  it  was  provided 
that  if  he  should  at  any  time  be  deprived  of  or 
removed  from  his  office  for  any  other  cause  than 
gross  misconduct  the  directors  should  pay  to  him 
a  certain  sum  within  one  month  from  the  time 
of  his  removal.  The  company  was  ordered  to  be 
wound  up  : — Held,  that  he  was  entitled  to  prove 
in  the  winding-up  for  the  sum  specified  by  the 
articles  without  any  such  deduction  being  made. 
London  and  Scottish  Hank,  In  re,  Logan,  Ex 
parte,  L.  R.  9  Eq.  149  ;  21  L.  T.  742  ;  18  W.  R. 
273. 

3.  Revocation. 

When  Poiaible.] — Mere  advances  made  by  a 
factor,  whether  at  the  time  employed  as  such  or 
subsequently,  cannot  have  the  effect  of  alteiing 
the  revocable  nature  of  an  authority  to  sell, 
unless  the  advances  are  accompanied  by  an  agree- 
ment that  the  authority  shall  not  be  revocable. 
Be  Comas  v.  Prost,  2  Moore,  P.  C,  (N.S.)  168  ; 
11  Jur.  (N.S.)  417 ;  12  L.  T.  682 ;  13  W.  R.  595. 

Whether  such  an  agreement  has  been  made 
or  may  be  properly  infeiTed,  is  a  question  upon 
the  evidence  for  the  juiy.    Ih. 

A  factor  to  whom  goods  have  been  consigned 
generally  for  sale,  and  wlio  has  subsequently 
made  advances  to  his  principal  on  the  credit  of 
the  goods,  has  no  right  to  sell  them  contrary  to 
the  oixlei-s  of  his  principal,  on  the  latter  neglect- 
ing on  request  to  repay  the  advances,  inasmuch 
as  his  authoiity  to  sell  does  not  become  by  reason 
uf  the  unpaid  advances  irrevocable,  as  an  authority 
couplal  with  au  interest.  Smart  v.  Sanders,  5 
C.  B.  895  ;  17  L.  J.,  C.  P.  258  ;  12  Jur.  751. 

The  mere  fact  of  an  agent  being  bound  in 
honour  to  complete  the  contract  which  he  is 
negotiating  for  his  principal,  where  he,  the  agent, 
is  under  no  legal  liability  if  he  refuses  to  complete, 
does  not  prevent  the  principal  withdrawing  his 
authority  any  time  before  the  agreement  is  com- 
pleted. The  Vindobala,  58  L.  J.,  P.  51  ;  14  P.  D. 
50  ;  60  L.  T.  657  ;  37  W.  R.  409  ;  6  Asp.  M.  C. 
376— C.  A. 

A  declaration  stated  that  defendant  was  a 
commission  agent,  and  that  the  bankrupts  before 
their  bankruptcy  delivered  to  him  certain  goods, 
which  were  not  to  be  sold  at  less  than  their  invoice 
prices.    That  at  the  time  of  the  bankruptcy  a 
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large  quantity  of  these  goods  remained  in  defen- 
dant's hands  unsold.  That  plaintiffs,  being 
assignees  of  the  bankrupts,  directed  the  defendant 
not  to  sell  at  less  than  invoice  prices  until  he  had 
rendere<l  an  account  to  them  of  the  goods,  and 
plaintiffs  had  been  enabled  to  judge,  and  had 
determined,  and  given  defendant  notice,  whether 
they  would  redeem  the  goods  without  sale  or  not. 
Breach,  that  defendant,  after  the  bankruptcy,  and 
after  he  had  rendered  an  account  of  the  goods, 
sold  them  at  less  than  the  invoice  prices,  although 
defendant,  after  account  rendered,  and  before 
sale,  was  required  by  plaintiffs  and  they  gave  him 
notice  to  send  the  goods  to  England,  and  that 
they  would  redeem  them  without  sale.  Defen- 
dant pleaded  that  after  the  bankrupts  had  caused 
the  goods  to  be  delivered  to  him,  and  before,  and 
at,  and  after  the  bankruptcy,  and  whilst  the  goods 
remained  unsold  in  his  hands,  the  defendant,  for 
advances  made  before  the  bankruptcy,  had  a  lien 
upon  the  goods.  That  the  bankrupts  before  the 
bankruptcy,  and  after  delivery  of  the  goods,  in 
consideration  of  the  advances  by  the  defendant 
agreed  with  the  defendant,  that  he  should  sell  the 
goods  at  the  best  market  prices,  and  realise 
thereon  against  his  said  advances.  That  the 
defendant,  relying  upon  the  authority  to  him  to 
sell  and  realise  against  his  said  advances,  per- 
mitted his  advances  to  remain  unpaid  for  a  long 
time,  to  wit,  until,  and  at,  and  after  the  bank- 
ruptcy. That  after  the  bankruptcy,  and  after 
defendant  had  rendered  an  account  of  the  goods, 
and  whilst  they  were  unsold,  the  plaintife  did 
not  offer  to  pay  defendant  his  advances  or  lien, 
or  to  retleem  the  goods  before  defendant  shbuld 
part  with  them.  That  defendant,  for  the  purpose 
of  realising  against  his  said  advances,  the  goods 
being  deteriorated  and  the  market  getting  worse, 
after  he  was  required  to  send  the  goods  to  London 
to  be  redeemed,  sold  them  ;  and  that  after  credit 
given  for  the  price  of  the  goods,  the  plaintiff,  as 
assignees,  were  indebted  to  defendant  in  a  large 
sum  for  the  advances  made  by  him  : — Held,  first, 
that  the  breach  which  varied  from  the  statement 
of  the  duty,  by  alleging  that  plaintiffs  gave  defen- 
dant notice  to  send  the  gooils  to  England,  did  not 
render  the  count  bad  ;  secondly,  that  the  plea 
was  bad,  as  there  was  no  consideration  which 
precluded  the  bankrupts  from  countermanding 
their  authority  to  the  defendant  to  sell,  and  that 
the  assignees  had  the  same  power.  Raleigh  v. 
Atkinsim,  6  M.  &  W.  670  ;  9  L.  J.,  Ex.  206. 

^ipreement  to  take  Shaxei  —  Underwriting 
Contraet — ^Authority  to  nie  Hame.] — Where  an 
agreement  is  entered  into  on  a  sufficient  considera- 
tion whereby  an  authority  is  given  which  secures 
some  benefit  to  the  donee  of  the  authority,  such 
an  authority  being  coupled  with  an  interest,  is 
irrevocable.  HantiatCn  Einprfgs  Gold-mining  and 
DeteUmment  Co.^  In  ?y,  Otrmichael ,  £jr parte ^  6n 
L.  J.,  Ch.  902 ;  [1896]  2  Ch.  643  ;  76  L.  T.  45— 
C.A. 

In  consideration  of  an  agreed  commission,  the 
applicant  entered  into  an  underwriting  contract 
to  subscribe  for  a  certain  number  of  shares  in 
a  company,  and  agreed  that  the  contract  should 
be  irrevocable,  and  by  the  same  document  autho- 
rised the  pei^son  with  whom  he  contracted  to 
apply  for  shares  in  his  name.  The  donee  of  the 
authority  was  a  vendor  of  certain  property  to  the 
company,  and  one  of  the  objects  of  the  contract 
was  to  provide  funds  for  the  purchase  of  the 
property.  The  applicant  purj^orted  to  revoke  the 
authority  previously  to  the  allotment  of  shares : — 


Held,  that  the  authority  was  irrevocable,  and 
that  the  applicant  was  not  entitled  to  have  his 
name  removed  from  the  register  of  members  of 
the  company  in  respect  of  shares  allotted  to  him 
in  pursuance  of  an  application  made  in  his  name 
by  the  donee  of  the  authority.    Ih. 

Of  Anotioneer*!  Authority.] — Quaere,  whether 
on  a  sale  by  auction  under  ordinary  cireum- 
stances  a  person  to  whom  a  lot  has  been  knocked 
down  can  revoke  the  authority  conferred  by  him 
on  the  auctioneer  to  sign  a  memorandum  on  his 
behalf  at  the  time.  Bell  v.  Balls,  66  L.  J.,  Ch. 
397  ;  [1897]  1  Ch.  663 ;  76  L.  T.  264  ;  45  W.  R. 
378. 

Auctioneers  advanced  a  sum  of  money  to  S., 
who  agreed  to  put  a  miscellaneous  collection 
of  pro{)erty  in  their  hands  for  sale,  from  the 
proceeds  of  which  they  were  to  retain  the 
money  advanced.  A  part  only  of  the  property- 
was  delivered  and  sold,  but  it  realised  less  thau 
the  sum  advanced  ;  S.  refused  to  part  with  the 
remainder  of  his  collection : — Held,  that  the 
court  would  not  comi>el  the  performance  of  the 
contract  for  an  agency ;  that  S.,  if  he  satisfied 
the  claims  of  his  agents,  was  at  liberty  to 
countermand  the  sale  of  his  property,  that  the 
advance  of  the  money  to  S.  was  not  made  on 
the  security  of  the  property  mentioned  in  the 
contract,  and  that  the  claims  of  the  agents  must 
be  determined  in  a  court  of  law.  Chinnock  v, 
Sainnbiiry,  30  L.  J.,  Ch.  409  ;  6  Jur.  (N.8.)  1318  ; 
3  L.  T.  258  ;  9  W.  R.  7. 

When  reatrained  by  Court.] — A  grant  was 
made  by  Y.,  bishop  of  Ely,  in  1801,  to  P.  for  his 
life  of  the  ancient  office  of  receiver  of  the  rent» 
of  the  lands  belonging  to  the  see  of  Ely.  For  a 
long  series  of  years  the  receiver  for  the  time 
being  had  not  only  received  the  rents,  but  had 
prei)ai'ed  leases,  surrenders  and  counteqiarts  of 
leases,  had  registered  leases  and  assignments  of 
leases  in  a  register  kept  by  the  bishop,  and  had 
made  searches  in  the  muniment  room  in  the 
residence  of  the  bishop  whenever  requested  by 
persons  requiring  information  contained  in  the 
register  and  records  belonging  to  the  bishop,  for 
all  which  duties  he  received  fees.  In  1836,  A., 
immediately  after  his  appointment  as  bishop^ 
sent  a  notice  to  P.  not  to  prepare  any  more 
leases,  surrenders,  or  counterparts  of  leases,  and 
not  to  receive  any  more  rents.  P.  filed  a  bill 
against  A.,  praying  that  it  might  be  declared 
that  P.  was  entitled  to  exercise  all  the  duties 
and  receive  the  perquisites  hitherto  exercised 
and  received  by  the  receiver,  and  that  the  bishop 
might  be  restrained  from  interfering  with  such 
exercise  and  enjoyment : — Held,  that  whatever 
might  be  the  legal  right  of  P.  to  the  office  and 
to  its  alleged  appurtenances,  no  relief  could  be 
given  to  him  in  equity,  on  the  grounds  of  the 
hardship  of  forcing  the  services  of  a  stranger  in 
an  office  of  trust  upon  the  bishop  and  the  want 
of  mutuality  ;  the  nature  of  the  duties  and 
services  asserted  by  the  plaintiff  being  such  aa 
to  j)reclude  the  possibility  of  a  decree  in  this 
court  against  him  compelling  their  8i)ecific  per- 
formance. Pickerittg  v.  Ely  (Bishvp).  2  Y.  &. 
Coll.  C.  C.  249  ;  12  L.  J.,  Ch.  271  ;  7  Jur.  479. 

The  duties  of  an  agent  of  a  limited  company 
being  in  the  nature  of  personal  services,  and,  a» 
such,  incapable  of  being  enforced  in  equity,  the 
court  refused  to  restrain  the  directors  from 
acting  u)X)n  or  enforcing  the  resignation  of  A.^ 
whose  management  and  agency  were  made  a 


949 


PRINCIPAL  AND  AGENT— Di/roiiore  of  Agency. 


960 


prominent  condition  in  the  prospectus  on  the 
formation  of  the  company,  and  expressly  pro- 
vided for  by  the  articles  of  association.  Nair  y. 
Himalaya  Tea  6ii.,  L.  R.  1  Eq.  411  ;  11  Jur. 
(N.8.)  1013  ;  14  W.  R.  165. 

In  refusing  to  grant  the  injunction,  the  court 
put  the  directors  upon  an  undertaking  not  to 
take  advantage,  in  proceedings  at  law  to  recover 
the  amount  due  on  A/s  shares,  of  his  resigna- 
tion, which  was  alleged  by  him  to  have  been 
wholly  conditional  on  his  being  i-elieved  from  all 
liability  in  respect  of  shai^es.    lb. 

Semoval  of  Agent  by  Court.] — An  agent 
imposed  by  will  upon  the  devisee  of  an  estate 
may  be  removed  by  this  court  if  he  conduct 
himself  improperly.  Lawless  v.  iShaWy  LI.  &  G. 
t,  Sugd.  172. 

Berriee  of  Crown.] — Semble,  a  contract  of 
service  with  the  crown  for  a  fixed  term  of  years 
is  determinable  at  the  pleasure  of  the  crown. 
De  Dohite  v.  Reg.,  66  L.  J.,  Q.  B.  422,  n.— H.  L. 
(E.) 


D.  RIGHTS  AND  LIABILITIES    OF   PRIN- 
CIPAL AND  AGENT. 

1,  Duty  op  Agent  Generally. 

Amongst  the  most  important  duties  of  an 
agent  are  those  which  require  him  to  give  to  his 
principal  the  free  and  unbiassed  use  of  his  own 
discretion  and  judgment,  to  keep  and  render  just 
and  true  accounts,  and  to  keep  the  property  of 
his  principal  unmixed  with  his  own  or  the  pro- 
perty of  others.     Clarke  v.  Tipping,  9  Beav.  884. 

An  agent  cannot  employ  himself  for  a  third 
person  when  he  has  agreed  to  give  up  the  whole 
of  his  personal  services  to  his  principal.  Tliomp- 
ton  V.  Bavelock,  1  Camp.  627  ;  10  R.  R.  744. 

A  traveller,  about  to  set  up  in  business  on  his 
own  account,  may  solicit  orders  from  his  master's 
customers,  provided  the  ordera  he  takes  at  the 
time  are  for  his  master.  Kichol  v.  Martyn^  2 
Esp.  732  ;  5  R.  R.  770. 

Where  an  agent  is  authorised,  from  a  previous 
course  of  dealing  between  himself  and  his  prin- 
cipal, to  do  so,  he  may,  on  an  approval  of  a  pur- 
chase by  the  latter,  make  out  a  contract  note  in 
his  own  name,  without  inserting  that  of  his  prin- 
cipal, provided  he  makes  an  entry  in  his  book  in 
the  name  of  his  principaL  Kemble  v.  Atkhis^.  1 
Moore,  6  ;  7  Taunt.  260 ;  Holt,  N.  P.  427  ;  17 
R.  R.  658. 

The  mere  relation  of  principal  and  factor  con- 
fers ordinarily  an  authority  to  sell  at  such  times 
and  at  such  prices  as  the  factor  may,  in  the 
exercise  of  his  discretion,  think  best  for  his 
employer  ;  bat  if  he  receives  the  goods  subject  to 
any  special  instructions,  he  is  bound  to  obey 
them.  Smart  v.  Sanders,  3  C.  B.  380  ;  16  L.  J.. 
C.  P.  39  ;  10  Jur.  841. 

The  court  deals  severely  with  any  irregularities 
on  the  part  of  an  agent,  and  requires  him  to 
act  strictly  in  all  matters  relating  to  such  agency,  | 
for  the  benefit  of  his  principal.     Gray  v.  Haig, 
20  Beav.  219. 

It  is  imperative  upon  an  agent  to  preserve 
correct  accounts  of  all  his  dealings  and  trans- 
actions ;  and  the  loss,  and^  still  more,  the  destruc- 
tion of  such  evidence  by  the  agent,  falls  most 
heavily  upon  himself.    lb. 

If  an  agent,  by  bis  own  conduct,  makes  it 
impossible    to    ascertain   the  amount  of  profit 


realised,  he  will  be  disallowed  the  commission, 
which  otherwise  and  according  to  the  contract, 
he  would  be  entitled  to  claim.     lb. 

An  agent  is  bound  to  act  in  the  best  manner 
he  can  for  his  principal,  and  in  matters  which 
are  left  to  an  agent's  discretion  he  can  only  act 
for  the  benefit  of  his  principal.  Pariente  v. 
lAtbbock,  20  Beav.  688  ;  8  De  G.  M.  &  G.  6. 

A  foreign  merchant  directed  his  correspondent 

in  England  to  treat  any  consignment  as  his  son's 

(who  was  in  England  and  superintended  the 

sales  and  purchases),  and  to  acknowledge  him 

,  owner  of  the  money,  so  that  he  might  dispose 

'  thereof  as  if  it  was  his  own   money.     By  the 

'  direction  of  the  son,  moneys  in  the  hands  of  the 

i  correspondent,  belonging    to    the  father,  were 

applied   by  him   in   paying  a  private  debt  of 

the  son  to  the  correspondent : — Held,  that  the 

transaction  was  valid.    lb. 

Dnty  to  Beeognise  Prinoipara  Superior — 
Government  Agent.]  —  An  agent  who  had 
receivetl  his  instructions  from  a  local  subordinate 
government  is  bound  to  recognise  the  authority 
of  the  supreme  government,  with  respect  to 
which  his  immediate  principal  is  subordinate,  in 
the  subject-matter  of  the  agency.  Spa  in  ( (^ueeny 
V.  Pai-r,  39  L.  J.,  Ch.  73  ;  21  L.  T.  655  ;  18  W.  R, 
110. 

The  London  agent,  who  was  also  a  member 
of  a  firm,  who  was  commissioned  to  sell  goods  on 
behalf  of  the  local  government  of  a  Spanish 
colony,  was  held  to  be  justified  in  refusing  to 
give  them  up  to  the  Spanish  consul-general  in 
England  till  he  had  communicated,  through  his 
immediate  principals,  with  the  local  government. 
lb. 

2.  Delegation  op  Authoeity. 

A  broker  cannot,  without  the  assent  of  his 
principal,  delegate  his  authority.  Hendt(rson  v. 
Barnewell,  1  Y.  &  J.  387  :  30  R.  R.  799. 

A.,  employed  by  the  defendant  to  transport 
goocls  to  a  foreign  market,  delegated  the  entire 
employment  to  the  plaintiff,  who  performed  it 
w^ithout  the  privity  of  the  defendant : — Held, 
that  there  was  no  privity  between  them,  and 
therefore,  that  the  plaintiff  was  not  entitled  to 
recover  his  charges,  or  those  of  his  agents,  from 
the  defendant,  although  the  latter  had  not  paid 
the  amount  to  A.  Schmali/tg  v.  Tamlinstm,  1 
Marsh.  500  ;  6  Taunt.  147. 

A  factor  has  no  right  to  send  away  goods  to 
another  person,  when  they  have  been  consigned 
to  him  for  sale  at  a  particular  place,  though  he  is 
unable  to  sell  them  there.  Catlin  v.  Bdl,  4 
Camp.  183. 

A  factor,  who  was  a  partner  in  a  house  abroad, 
to  whom  goods  were  consigned,  made  advances 
to  the  consignor,  to  be  repaid  out  of  the  pro- 
ceeds: — HeLi,  that  the  consignees  were  not 
authorised  to  purchase  biUs  for  the  account  and 
risk  of  the  consignor.  Lucas  v.  Groning,  7 
Taunt.  164  ;  2  Marsh.  460  ;  1  Stark.  391. 

An  agent  employing  a  sub-agent,  though  with 
the  knowledge  of  the  principal,  is  nevertheless 
liable  to  the  principal  for  moneys  received  by  the 
sub-agent.    Skinner  v.  Weguelin,  1  Cab.  &  E.  12. 

By  Statute — ^To  Committee  of  Board.] — Where 
a  board,  constituted  by  act  of  parliament,  are 
by  it  authorised  to  delegate  any  of  their  powers 
to  a  committee,  the  powere  so  conferred  upon 
the  committee  must  be  exercised  by  them  acting 
in  concert,  and  it  is  not  competent  to  the  com- 
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mittee  to  apportion  among  themselves  the  duties 
fio  delegated  to  them  ;  and  one  of  them  acting 
alone  pursuant  to  such  apportionment,  cannot 
justify  his  acts  under  the  statute.  Chok  v. 
Ward,  2  C.  I*.  D.  265. 

Implied  Eight  o£] — When  the  power  given 
by  one  party  to  another  by  an  instrument  in 
writing  is  of  such  a  nature  as  to  require  its 
execution  by  a  deputy,  by  the  law  in  force  in 
Lower  Canada,  the  party  originally  authorised 
as  the  agent  may  appoint  a  deputy.  Queheeand 
Miehvtmid  Ry,  v.  Quinn,  12  Moore,  P.  C.  232. 

Employment  of  Clerk.] — ^An  authority  given 
to  A.  to  draw  bill  in  the  name  of  B.  may  be 
exercised  by  the  clerk  of  A.  Sutton,  Ex  parte, 
2  Cox,  84. 

Vendor  is  bound  by  signature  of  agent's  clerk 
thus  :  "  Witness,  E.  P.,  for  Mr.  S.,  agent  for  the 
seller,"  upon  evidence  of  assent ;  but  clerks  in 
genci-al  have  no  authority  to  bind  the  principal. 
Cvle»  V.  Trecothick,  9  Ves.  234  ;  1  Smith,  233  j  7 
R.  R.  167. 

A.,  tenant  for  life,  with  a  power  to  lease  by 
deed,  duly  executed  under  her  hand  and  seal, 
reserving  the  best  yearly  rent.  Plaintiff  enters 
into  possession,  and  expends  money  in  building, 
under  an  agreement  for  a  lease  evidenced  only  by 
the  memorandum  in  writing  entered  in  the  book 
of  A.'s  authorised  agent,  signed  not  by  the  agent 
himself,  but  by  his  clerk,  although  in  evidence  to 
have  been  approved  by  him,  and  acconling  to  the 
usual  course  of  business.  A.  dies,  and  on  a  bill  for 
specific  performance  against  the  remainderman  : 
— Held,  first,  no  sufficient  agreement  in  writing  : 
second,  the  plaintiff  not  entitled  to  compensation 
from  A.'8  rei)re8cntatives  for  money  laid  out  by 
him  on  the  faith  of  the  alleged  agreement.  JBlore 
v.  Sutton,  3  Mer.  237 ;  17  R.  R.  74. 

Though  an  agent  cannot  delegate  his  authority, 
yet  theie  are  many  acts  which  he  must  neces- 
sarily do  through  the  agency  of  other  persons,  and 
which  are  valid  when  so  done.  Rot/titer  v. 
Trafalgar  Life  Assurance  AMOciatioJi,  27  Beav. 
877. 

Memorandum  Filled  in  by  Anetioneer'a 
Clerk.] — On  a  sole  by  auction  the  auctioueer\s 
clerk  cannot  in  the  absence  of  special  authority 
from  the  purchaser  fill  up  a  memorandum  on 
behalf  of  the  purchaser  so  as  to  bind  him,  and 
the  exigencies  of  the  case  do  not  require  that  the 
auctioneer  should  be  held  entitled  to  delegate  to 
his  clerk  the  nuthority  which  he  himf:elf  has  to 
bind  the  purchaser  by  writing  down  his  name  on  a 
copv  of  the  particulara  and  conditions  of  sale. 
Bell  V.  BaVg,  66  L.  J.,  Ch.  397  ;  [1897]  1  Ch. 
663  ;  76  L.  T.  254  ;  45  W.  R.  378. 


3.  Right  of  Agent  to  Commission  and 
Remuneration. 


a.  Qenerally. 

Conelnaion  of  Sargain.]— In  general,  where  a 
binding  bargain  has  been  procured  by  a  com- 
mission agent  and  acce])ted  by  the  ])arty  employ- 
ing him  to  procure  onlers,  the  agent  is  entitled 
to  his  commission.  Lot'kwood  v.  Lerlch,  8  C.  B. 
(N.S.)  603  ;  29  L.  J.,  C.  P.  340  ;  7  Jur.  (N.S.)  102 : 
2  L.  T.  357  :  8  W.  R.  583. 

Where  such  agent  bargains  with  his  employer 
to  receive  a  commission  **  on  all  goods  bought " 
by  pereons,  orders  from  whom  are  obtained  by 


him,  and  an  order  so  obtained  is  accepted  by  the 
employer,  who,  however,  is  not  able  to  execute 
the  order,  and  derives  no  benefit  from  it,  he  is, 
nevertheless,  liable  for  the  commission.    Ih. 

Appointment  aa  Sole  Agent — Prineipal  eannot 
effeot  Salei  in  Agent*!  Dietriet.]— The  plaintiff 
was  appointed  sole  agent  for  the  defendants  in  a 
certain  district  at  a  fixed  scale  of  commission 
and  subject  to  certain  restrictions  as  to  discount, 
&c.,  to  be  offered  by  him,  but  was  unable  to 
transact  any  business  owing  to  the  defendsints 
interfering  in  his  district,  behind  his  back,  and 
underselling  him.  In  an  action  to  recover  com- 
mission on  all  sales  effected  b}**  the  defendants 
in  the  plaintiff's  district  since  his  appointment : 
— Held,  that  the  defendants  were  not  entitled 
to  appoint  any  other  agent  in  the  district,  nor 
were  they  entitled  to  effect  any  sales  in  the 
district,  except  through  the  plaintiff's  agency. 
Sntlgrore  v.  Ellringham  Colliery  Co,,  45  J.  P. 
408. 

Orderi  aent  after  Termination  of  Seryiee.^ — 

On  a  contract  to  pay  a  traveller  commission 
without  any  express  terms,  there  is  no  obligation 
to  pay  it  on  orders  from  customers  originally 
obtained  by  the  agent,  but  sent  after  he  has 
ceased  to  be  so.  Xayler  v.  Yearsley,  2  F.  &  F.  41. 
A  contract  of  agency  provided  that  the  agent 
was  to  be  paid  a  commission  for  work  done  or 
supplied  in  Ireland  from  the  date  of  the  con- 
tract at  6^  per  cent,  on  amount  of  orders  ;  that 
the  contract  should  be  terminable  on  notice — 
neither  party  to  be  entitled  to  compensation,  but 
the  agent  to  receive  (on  the  termination  of  the 
contract)  such  commission  as  should  have  been 
earned,  and  should  be  or  become  payable : — 
Held,  that,  on  the  terms  of  tbe  agency  contract, 
the  plaintiff  (the  agent)  was  not  entitled  to  be 
paid  commission  in  I'espect  of  work,  the  order 
for  which  was  obtained  by  his  negotiation,  but 
which  was  not  done  until  after  the  agency  had 
been  determined.  Hilton  v.  Helllwell,  [1894] 
2  Ir.  R.  94. 

Fnlillment  of  Contntet.] — ^A.  entered  into  a 
contract  with  B.  to  proceecl  to  the  coast  of  Africa, 
and  there  procure  and  ship,  for  B.  in  England, 
palm  oil  and  other  produce ;  A.  to  receive  as  a 
remuneration  for  his  services  a  commission  of 
6Z.  per  cent,  on  the  net  pi^oceeds  of  the  dry 
merchantable  palm  oil  received  by  B. ;  the  agree- 
ment further  provided  that  A.  should  not  be 
entitled  to  any  commission  on  *'  any  wet,  dirty 
or  unmerchantable  palm  oil"  that  might  be 
received : — Held,  that  A.  was  entitled  to  no  com- 
mission in  respect  of  palm  oil  which  was,  in  the 
understanding  of  the  titule,  *'wet"  oil,  though 
such  wetness  did  not  render  the  oil  unmerchant- 
able, but  was  compensated  for  by  an  allowance 
to  the  purchasers  of  from  1^  to  2  \)eT  cent,  on 
the  price.  Warde  v.  Stuart,  1  C.  B.  (N.8.)  88  ; 
5  W.  R.  6. 

By  an  agreement  between  A.  and  B.  it  waa 
8tipulate<l  that  A.  should  for  a  term  receive  half 
I  he  profits  arising  from  the  sales  of  an  article 
called  Russian  black,  manufactured  by  him  from 
the  produce  of  certain  quarries  of  B. : — Held, 
that  A.  was  not  entitled  to  claim  anything  in 
i-espcct  of  Russian  black  not  sold  as  such,  but 
used  by  B.,  in  the  ])roi)ortion  of  about  one-third, 
mixed  with  cement  manufactured  and  sold  by 
him.  Fullwood  v.  Akerman,  11  C.  B.  (N.8.) 
737. 
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BeyooAtion.]  —  The  defemiant  employed  the 
plaintiff  to  negotiate  a  loan  on  some  of  the 
defendant's  property,  the  plaintiff  to  be  paid 
commission  if  he  procured  the  loan,  but  none  if 
he  did  not.  Before  the  plaintiff  had  done  any- 
thing in  the  matter,  the  defendant  wrote  to  him, 
varying  the  terms  on  which  he  would  accept  the 
loan.  The  plaintiff  endeavoured  to  obtain  it  on 
the  latter  terms,  but,  failing  to  do  so,  obtained 
an  offer  for  a  loan  on  the  terms  of  the  first 
authority,  which  the  defendant  refused  to  accept : 
— Held,  that,  as  the  first  authority  had  been 
revoked,  the  plaintiff  was  not  entitled  to  a  com- 
mission for  what  he  had  done,  neither  was  he 
entitled  to  claim  for  his  services  in  endeavouring 
to  procure  the  loan  under  the  substituted  terms, 
inasmuch  as  he  did  not  obtain  it  under  those 
t^rms.     Toppin  v.  Healey,  11  W.  R.  466. 

Held,  also,  that  the  plaintiff  might  have  treated 
the  revocation  of  the  first  terms  of  his  employ- 
ment as  a  bi^each  of  contract,  and  have  had  an 
action  thereon  against  the  defendant.    Ih. 

Fraudulent  Agreement  for.] — The  European 
society,  through  their  paid  and  confidential 
agent,  C,  negotiated  with  the  Etna  company, 
through  their  paid  and  confidential  agent,  0.,  a 
transfer  by  the  latter  of  a  branch  of  their  busi- 
ness to  the  former  for  15,000Z.  ;  C.  claimed  from 
the  Etna  company,  as  a  commission  or  a  bonus 
for  his  services  in  the  transaction,  2,000/.,  which 
the  latter  having  refused,  he  contrived  that  the 
purchase  money  to  be  paid  by  his  employers 
should  be  increased  to  17,000/.,  out  of  which  the 
Etna  company  secretly  agreed  to  pay  him  the 
2,0O0Z.  On  the  winding  up  of  the  affairs  of  the 
Etna  company,  0. — alleging  that  there  was  an 
agreement  between  C.  and  him  that  he  should 
get  half  the  commission  or  bonus — made  a  claim 
of  1,000/.  against  the  latter  company  : — Held, 
that  such  a  claim  could  not  be  allowed.  Etiui 
Insurance  Co.,  In  re,  Owens,  In  re,  Ir.  R.  7  Eq. 
236.    Affirmed,  Ir.  R.  7  Eq.  424. 

Proof  of  TermB.] — The  fact  that  a  party  has 
agreed  to  sell  goods  on  commission  may  be  proved 
by  oral  evidence,  though  the  terms  as  to  its 
payment  have  been  reduced  into  writing.  Whit- 
field  V.  Brand,  16  M.  &  W.  282  ;  16  L.  J.,  Ex. 
103. 

Bight  of  Agent  to  Beduet  from  Moneyi  in 
his  hand!.] — A.  employs  B.,  nshis  factor,  to  sell ; 
B.  sells  on  credit,  and,  before  the  money  is  paid, 
dies  indebted  by  specialty  more  than  his  assets 
will  pay.  This  money  shall  be  paid  to  A.,  and 
not  to  the  administrator  of  B.,  as  part  of  his 
assets,  but  thereout  must  be  deducted  what  was 
due  to  B.  for  commission.  A  factor  is  in  nature 
of  a  trustee  only  for  his  principaL  Burdett  v. 
Waiett,  2  Vem.  638. 

Administrator  of  a  clothier  brings  an  action 
against  the  factor  for  cloths  sent  by  the  clothier 
to  the  factor  ;  the  factor  cannot  in  equity  deduct, 
out  of  the  value  of  the  cloth,  the  money  owing 
to  him  from  the  clothier.  Chapman  v.  Derby, 
2  Vem.  117. 


b.   Who  may  Beoover. 

Broker — Veeeiiity  for  Licence.] — A  broker 
cannot  maintain  an  action  for  work  and  labour, 
and  commission  for  buying  and  selling  stock 
unless  duly  licensed  by  the  mayor  and  aldermen 


of  the  city  of  London.     Cope  v.  Rowlands,  2 
M.  &  W.  149  ;  2  Gale,  231  ;  6  L.  J.,  Ex.  63. 

A  dealer  in  London  in  shares  in  a  public  com* 
l)any  (whether  British  or  foreign)  is  a  broker 
within  6  Anne,  c.  16,  and  incapable  of  suing  for 
his  commissions  unless  duly  licensed.  Smith  v, 
Lnido,  4  C.  B.  (N.S.)  395.  Affirmed  on  appeal, 
5  C.  B.  (N.8.)  587 ;  27  L,  J.,  C.  P.  335  ;  4  Jur, 
(N.8.)  974  ;  6  W.  R.  748— Ex.  Ch. 


Where  alio  Mortgagee.]— Where  broker* 


are  directed  by  the  order  of  the  court  to  take 
possession,  for  the  purpose  of  selling  property  : — 
Held,  that  they  were  entitled  to  the  ordinary 
remuneration,  notwithstanding  they  hap|)en  to- 
be  mortgagees.  Arnold  v.  Oarfier,  2  Ph.  231  ; 
16L.  J.,  Ch.  329;  11  Jur.  339. 

Managing  Owner  of  Ship.] — The  procuring  of 
charters  and  freights  is  one  of  the  oixlinary 
duties  incidental  to  the  position  of  a  managing^ 
owner  of  a  ship  ;  and  in  the  absence  of  a  special 
contract  he  is  not  entitled  to  retain,  as  against 
the  ship,  commissions  on  the  charters  or  freights 
procured,  whether  he  is  acting  as  shipbroker 
himself  or  employing  other  brokers.  Williamson 
v.  nine,  60  L.  J.,  Ch.  123;  [1891]  1  Ch.  390 ; 
63  L.  T.  682  ;  39  W.  R.  239  ;  6  Asp.  M.  C.  559. 

Executor.]  — Agents,  being  also  appointed 
executora  of  the  principals,  are  not  entitled  to 
commission  upon  remittances  from  India  by  the 
testator,  not  received  till  after  his  death.  ITovey 
V.  Blakemany  4  Yes.  596. 

Co-Partners.] — In  taking  the  accounts  between 
three  partnerships,  the  first  of  A.  &  B.,  the  second 
of  A.  B.  &  C,  the  third  of  B.  &  C,  the  partner- 
ship of  B.  &  C.  cannot  charge  commission  for 
collecting  the  debts  of  the  other  two  partner- 
ships.    Whittle  V.  M^Farlane,  1  Knapp,  311. 

Sub-Agent.] — If  A.  employ's  B.  to  procure  him 
a  loan  on  the  usual  terms,  and  B.  employs  C, 
who  obtains  it  on  other  and  different  terms,  A. 
will  not  be  liable  to  C.  either  for  commission  or 
for  remuneration,  unless  he  ratifies  these  term& 
and  recognises  his  employment.  Mason  v.  Clif- 
tim,  3  F.  &  F.  899. 


c.  Who  Liable  for. 

Debts  contracted  in  Jamaica  made  payable  in 
London.  The  expense  of  commission  to  agent 
remitting  the  money  falls  on  debtor.  Cash  v. 
Kennivn,  11  Ves.  314. 


d.  Business  effected  through  Agent's 
Instrumentality. 

When  Agent  entitled  to.] — The  defendants 
agreed  with  the  plaintiff  to  remunerate  him  **  in 
the  event  of  their  taking  into  partnership  "  one 
M.,  introduced  by  the  plaintiff.  The  defendants 
af  terwaixis  entered  into  a  written  agreement  with 
M.,  by  which  it  was  ag1*eed  that  they  should 
enter  into  partnership  as  and  from  a  specified 
future  day,  when  a  formal  deed  of  partnership 
should  be  executed,  carrying  out  the  terms  of 
the  agreement.  This  agreement  recognised  and 
adopted  the  agreement  between  the  plaintiff  and 
defendants.  No  partncrehip  deed  was  ever 
executed,  nor  did  M.  ever  in  fact  act  as  a  partner 
of  the  defendants : — Held,  that  there  was  evi- 
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dence  of  a  "  taking  into  partnership  "  within  the 
meaninz  of  the  agreement  between  the  plaintiff 
find  defendants,  so  as  to  entitle  the  plaintiff  to 
his  commission.  Harris  v.  Petfieriek,  89  L.  T. 
543. 

K.  promised  R.  2^  per  cent,  commission  if  he 
would  find  a  purchaser  of  his  land  at  d.OOOZ. 
R.  introduced  to  K.  a  person  who  took  a  lease 
for  1,000  years  at  160^  a  year,  with  the  option  of 
purchasing  for  3,000/.  within  twenty  years : — 
Held,  that  K.  had  practically  found  a  purchaser, 
and  was  entitled  to  his  commission.  Rimmer  ▼. 
Xmtwlef,  30  L.  T.  496  ;  22  W.  R.  574. 

An  aactioneer  and  estate  agent  was  employed 
to  sell  an  estate,  under  an  agreement  by  which 
he  was  to  receive  a  commission  of  2^  per  cent, 
if  the  estate  should  be  sold ;  and  in  case  the 
estate  should  not  be  sold,  he  was  to  be  paid  2ol. 
as  a  compensation  for  his  trouble  and  expense. 
Having  put  up  the  estate  to  auction,  and  failed 
to  sell  it,  the  agent,  being  asked  by  a  person  who 
had  attended  the  sale  who  was  the  owner  of  the 
property,  referred  him  to  his  principal ;  and 
ultimately  that  person  without  any  further  inter- 
vention of  the  agent,  became  the  purohaser : — 
HeW,  that  the  sale  having  been  effected  through 
the  means  of  the  agent,  he  was  entitled  to  the 
stipulated  commission.  Green  v.  Bartlett^  14 
C.  B.  (N.s.)  681 ;  32  L.  J.,  C.  P.  261  ;  8  L.  T.  503  ; 
11  W.  R.  834. 

A.  having  a  ship  to  sell  told  W.  that  if  he  was 
the  means  of  introducing  a  purchaser,  a  com- 
mission on  the  purchase  money  would  be  paid  to 
him.  W.  having  an  offer  through  B.,  A.  agreed 
that,  if  successful,  W.  and  B.  should  share  the 
commission.  That  offer  fell  through,  also  a 
second  offer  from  C.  to  B.  After  some  interval 
C.  wrote  direct  to  A.  introducing  another  person, 
who  eventually  bought  the  ship.  The  jury  found 
that  W.  was  authorised  to  find  a  purchaser,  and 
that  the  purchaser  was  found  through  B.: — Held, 
that  C,  as  agent  of  the  purchaser,  having  actetl 
on  information  received  from  B.,  W.  was  entitled 
to  his  commission,  the  chain  of  connection  being 
sufficiently  made  out.  WilhiMon  v.  Alston.,  48 
L.  J.,  Q.  B.  733 ;  41  L.  T.  394  ;  44  J.  P.  35— 
C.A. 

B.  was  an  auctioneer.  G.  put  a  ship  into  his 
hands  for  sale,  and  it  was  agreed  that  if  it  was 
not  sold  by  auction,  but  if  a  subsequent  sale  were 
effected  to  any  person,  led  to  make  an  offer  *'  in 
consequence  of  B.'s  mention  or  publication  for 
auction  purposes,"  he  was  to  be  entitled  to  a 
commission.  The  ship  was  not  sold  by  auction, 
but  afterwards  P.,  having  been  present  at  a  con- 
versation which  led  him  to  believe  that  S.  would 
purchase  the  ship,  wrote  to  B.,  "noting  that  he 
had  the  ship  in  his  hands,"  to  inquire  the  price, 
&c.  P.  then  communicated  with  S.,  who  ulti- 
mately became  the  purchaser,  but  not  through 
the  agency  of  P. : — Held,  that  there  was  evidence 
to  go  to  the  jury  that  the  sale  was  effected  in 
consequence  of  B.'s  mention  or  publication,  within 
the  meaning  of  the  agreement,  and  that  B.  was 
entitled  to  his  commission.  Bailey  v.  ChadicicJt, 
39  L.  T.  429— H.  L. 

The  plaintiffs,  house  agents,  were  instructed  bv 
the  defendant  to  offer  a  leasehold  house  for  sale, 
for  which  they  were  to  receive  a  commission  of 
2 J  per  cent,  on  the  amount  of  premium  if  they 
found  a  purchaser,  but  one  guinea  only  for  their 
trouble  if  the  premises  were  sold  "  without  their 
intervention."  The  particulars  were  entered  on 
the  plaintiffs'  books,  and  they  gave  a  few  cards 
to  view.    U.,  who  had  observed  on  passing  that 


the  house  was  to  be  disposed  of,  but  who  had  not 
then  seen  over  it,  called  at  the  plaintiffs'  office 
and  obtained  a  card  to  view  the  premises,  the 
terms  being  written  by  the  plaintiffs'  clerk  on 
the  back  of  the  card.  U.  went  to  the  house  a 
few  days  afterwards,  but  thought  the  price 
(2,200Z.)  too  high,  and  he  went  awwy.  U.  had 
no  further  communication  with  the  plaintiffs; 
but  he  subsequently  renewed  his  negotiation 
with  a  friend  of  the  defendant's,  and  ultimately 
became  the  purchaser  of  the  lease  for  1,700/. : — 
Held,  that  there  was  evidence  for  a  jury  that 
U.  had  become  the  purchaser  of  the  premises 
"  through  the  plaintiffs'  intervention,"  and  con- 
!<equently  that  they  were  entitled  to  the  stipulated 
commission.  Mansell  v.  Clementg^  L.  R.  9  C.  P. 
139. 

At  the  trial  the  judge  put  the  following  ques- 
tion to  U. : — "  Would  you,  if  you  had  not  gone 
to  the  plaintiffs'  office  and  got  the  card,  have 
purchased  the  house  7 "  and,  overruling  an  objec- 
tion by  the  defendant's  counsel,  received  his 
answer,  which  was,  "  I  should  think  not "  : — 
Semble,  that  the  answer  was  properly  received. 
lb. 

A.  was  appointed  agent  of  B.  at  a  salary  of 
200Z.  per  annum,  and  he  was  in  addition  to 
receive  a  commission  of  5  per  cent,  upon  the  first 
year's  rent  for  every  house  which  he  snould  let  on 
B.'s  estate.  In  an  action  by  A.  for  commission 
for  letting  houses  for  B.,  the  evidence  was  that 
the  agreement  for  the  letting  was  entered  into 
with  another  agent,  K.,  but  that  the  tenants 
were  introduced  to  K.  by  A. : — Held,  that,  under 
the  terms  of  the  agreement,  A.  was  entitled  to 
the  commission.     Bray  v.  Chandler^  18  C.  B.  718. 

On  January  7th,  1887,  an  estate  agent,  in  whose 
hands  the  debtor  had  placed  certain  property  for 
.<«ale,  introduced  to  such  debtor  a  person  with  a 
view  to  purchase,  but  no  agreement  could  then 
be  come  to  as  to  terms,  and  the  debtor  a  few  days 
afterwards  presented  his  own  petition  in  bank- 
ruptcy. On  January  17th,  1887,  further  negotia- 
tions took  place  between  the  person  so  introduced 
and  the  trustee  in  the  bankruptcy  in  respect  of 
the  property,  and  on  January  24th,  1887,  the 
purchase  was  completed,  but  a  proof  subse- 
quently tendered  by  the  estate  agent  for  his 
commission  was  rejected  by  such  trustee  : — Held, 
that  the  sale  was  brought  about  in  consequence 
of  the  introduction,  and  was  traceable  thereto. 
Ihirranty  Ex  parte^  Beale,  In  re^  5  Morrell,  37. 

The  plaintiffs  were  employed  by  the  defendant 
to  sell  an  estate  for  him  upon  the  terms  that 
they  should  be  paid  a  commission  on  the  amount 
of  such  sale.  The  estate  was  divided  into  lots, 
some  of  which  were  purchased  by  one  A.,  and 
upon  the  completion  of  that  purchase  the 
plaintiffs  received  their  commission.  The  defen- 
dant withdrew  his  authority  to  sell  from  the 
plaintiffs,  and  A.  subsequently  purchased  the 
remainder  from  the  defendant  by  private  con- 
tract : — Held,  that  the  jury  were  entitled  to  find 
that  the  ultimate  sale  was  not  due  to  any  intro- 
duction of  the  plaintiffs,  so  that  they  could  not 
recover  their  commission.  Lumley  v.  Mchvlson, 
34  W.  R.  716. 

Plaintiff,  a  shipbroker,  introduced  one  of  the 
defendants  to  another  broker,  B.  B.  was  also  a 
merchant  and  shipowner,  and  through  B.  defen- 
dants were  introduced  to  a  thii-d  shipbroker,  C, 
and  through  C.  defendants'  ship  was  chartered 
by  S.  The  plaintiff  sued  defendants  for  com- 
mission in  respect  of  that  charter ;  the  jury 
found  for  plaintiff  : — Held,  that  it  was  a  question 
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upon  the  evidence  for  the  jury  to  decide,  and 
the  judge  at  the  trial  not  having  been  dis- 
satisfied with  the  verdict,  the  court  refused  to 
«et  it  aside.    Kytuuton  v.  Nicholtan^  8  L.  T.  671. 


Where  two  AgenU  Employed.] — ^A.  and 


B.f  land  agents,  were  severally  employed  to  sell 
an  estate  for  C.  D.  called  on  A.  to  inquire  after 
Another  estate,  and  was  told  by  A.  that  it  was 
not  in  the  market,  but  that  C/s  estate  was  to  be 
sold.  D.  took  from  A.  a  particular  of  the  estate, 
and  afterwards  meeting  B.,  the  other  agent, 
negotiated  with  him  the  terms  of  the  purchase, 
which  was  afterwards  completed.  A.  brought  an 
action  against  C.  for  commission  on  the  sale, 
which  was  proved  to  be  according  to  the  usage 
21.  per  cent.,  and  payable  to  the  agent  who  found 
the  purchaser: — Held,  first,  that  the  question 
for  tne  jury  was,  whether  they  thought  that,  in 
fact,  A.  had  purchased ;  and,  secondly,  that  if 
they  thought  he  had,  and  gave  their  v^ict  for 
him,  they  were  not  bound  to  give  him  the  full 
amount  of  the  commission,  though  the  fact  of 
that  commission  being  usually  paid  was  some 
evidence  to  guide  them  in  their  decision.  Murray 
V.  Currie,  7  Car.  &  P.  584. 

Bnfinesf  Proximate  Beivlt  of  Agency.] — In 

an  action  to  recover  for  commission  for  the 
procuring  of  a  loan  it  is  not  enough  to  prove  that 
the  loan  has  indirectly,  as  a  remote  and  casual 
consequence,  resulted  from  the  intervention  of 
the  party  who  sues  ;  but  it  must  be  proved  that 
the  loan  was  obtained  by  means  of  his  agency, 
or  by  means  of  some  sub-agent  of  his,  from  the 
parties  to  whom  he  applied  ;  and  if  all  that 
appears  is  that  the  party  to  whom  he  introduced 
the  subject,  declining  the  proposal,  mentioned  it 
to  a  third  party,  who,  not  at  his  suggestion,  but 
of  his  own  mere  motion,  knowing  nothing  of 
the  plaintiff,  negotiated  the  loan  on  his  own 
account  with  the  party  sued,  the  commission  is 
not  due.    Antrobus  v.  Wickenit,  4  F.  &  F.  291. 

A  house  agent  can  claim  commission  only  on 
rent  obtained  as  a  proximate  consequence  of  his 
act ;  this  is  to  be  generally  ascertained  from  the 
agreement  which  he  has  himself  prepared ;  an 
option  to  take  on  a  house  is  not  exercised  if  the 
tenancy  is  continued  upon  an  agreement  for  a 
different  rent  obtained  through  the  intervention 
of  another  house  agent ;  and  a  trade  custom  to 
pay  commission  under  such  circumstances  is 
irrational  and  bad.    Ourtig  v.  Kixon^  24  L.  T.  706. 

A  shipbroker,  introducing  a  seller  and  buyer 
of  vessels,  is  only  entitled  to  commission  on  the 
business  resulting  proximately  from  the  intro- 
duction. WhUe  V.  Baxter,  1  Cab.  &  E.  199. 
Reversed  in  C.  A. 

A  shipbroker  is  only  entitled  to  commission 
npon  a  charter-party  where  he  has  substantially 
procured  the  charter  ;  and  he  cannot  recover 
commission  as  upon  a  quantum  meruit  for  his 
endeavours  to  procure  the  charter.  Coufens  v. 
MUeheson,  1  N.  R.  240. 

Contntotnal  Belation  between  Introdne- 

tion  and  Bniineis.] — In  order  to  found  a  legal 
claim  for  commission  on  a  sale,  there  must  not 
only  be  a  casual,  but  also  a  contractual  relation 
between  the  introduction  of  a  purchaser  and  the 
ultimate  transaction  of  sale.  Ibulmhi  v.  Millar, 
58  L.  T.  96— H.  L.  (E.) 

Bight  to  Beeover  on  Qnantnm  meruit.] — See 
Green  v.  Mule*.  30  L.  J.,  C.  P.  343,  post,  col.  967. 


6.  Business  Interrupted  or  Prevented  by 

Principal. 

Prinoipal  eeaaing  to  oarry  on  Bniineu.] — 

The  defendant,  a  shirt  manufacturer,  entered 
into  an  agreement  in  writing  with  the  plaintiff 
whereby  the  defendant  agi'^d  to  employ  the 
plaintiff  as  agent  for  five  years,  and  the  plaintiff 
agreed  to  do  his  utmost  to  obtain  orders  for  the 
various  goods  manufactured  or  sold  by  the  defen- 
dant which  might  be  submitted  to  him,  the 
plaintiff  to  be  paid  by  a  commission.  After  two 
years  the  defendant's  business  premises  were 
destroyed  by  fire,  and  he  thereuix)n  ceased  to 
carry  on  business  and  discharged  the  plaintiff. 
In  an  action  for  wrongful  dismissal : — Held, 
that  there  was  an  implied  agreement  to  supply 
the  plaintiff  with  goods  to  a  reasonable  extent, 
and  that  the  performance  of  the  agi'eement  hatl 
not  become  impossible,  and  that  the  plaintiff 
was  entitled  to  damages.  Turner  v.  Ooldemith, 
60  L.  J.,  Q,  B.  247;  [1891]  1  Q.  B.  644;  64 
L.  T.  301  ;  39  W.  R.  547— C.  A. 

Company  wonnd  np.l — A  company  employed 
a  broker  to  dispose  of  their  shares,  on  the  terms 
that  he  should  be  paid  lOOZ.  down,  and  400Z.  in 
addition,  upon  the  allotment  of  the  whole  of  the 
shares  of  the  company.  The  broker  disposed  of 
a  considerable  number  of  shares  when  the  com- 
pany was  wound  up : — Held,  that  the  broker 
was  prevented  earning  the  400Z.  by  the  act  of 
the  company,  and  was  therefore  entitled  to 
recover  a  portion  of  400Z.  Inchhald  v.  Western 
Xeilgherry  Coffee,  Tea  anA  Citichana  Co.,  17 
C.  B.  (N.S.)  733  ;  34  L.  J.,  C.  P.  15  ;  10  Jur.  (N.S.) 
1128;  11  L.  T.  845;  13  W.  R.  96. 

A  company  engaged  a  person  to  act  as  their 
agent  for  five  years  at  a  fixed  salary,  and  also  for 
a  commission  of  10  per  cent,  on  the  net  profits  in 
each  year.  The  company  was  wound  up  before 
the  termination  of  the  five  years  : — Held,  that  he 
was  not  entitled  to  any  compensation  by  way  of 
damages  for  loss  of  commission  during  the  unex- 
pired part  of  the  five  years.  English  and 
Sf'ottUn  Marine  Ituuranee  Co.,  In  re,  Maelure's 
Claim,  39  L.  J.,  Ch.  685  ;  L.  R.  6  Ch.  737  ;  23 
L.  T.  685  ;  18  W.  R.  1122.  See  fuHher  Cases 
ante,  col.  948. 

**8nbjeot  to  Approval  of  Solioitor.'*]— The 
plaintiff's  claim  was  for  commission  on  the  sale 
of  a  piece  of  land  by  A.  to  the  defendant,  one 
term  of  the  plaintiffs  contract  being  that  A.*s 
title  should  be  approved  by  the  defendant's 
solicitor.  The  defendant  broke  off  the  sale  of 
his  own  accord,  so  that  A.'s  title  was  never  sub- 
mitted to  the  defendant's  solicitor  : — Held,  that 
the  plaintiff  could  not  succeed  without  proving 
that  the  defendant's  solicitor  had  approved  A.'s 
title,  or  else  that  such  a  title  was  submitted  to 
him,  as  it  was  uni-easonable  for  him  to  disapprove. 
Clack  V.  Wood,  9  Q.  B.  D.  276  ;  47  L.  T.  144  ;  30 
W.  R.  931— C.  A. 

Beftual  of  Termi.] — The  defendant  employed 
the  plaintiff  to  find  a  purchaser  for  some  land,  at 
a  commission  of  \l.  lOs.  per  cent,  on  the  pur- 
chase money  if  a  sale  was  effected.  The  plaintiff 
found  a  purchaser,  but  the  defendant  refused  to 
complete  the  sale  : — Held,  that  he  could  sue  on  a 
quantum  meruit  for  the  work  and  labour  done,  as 
he  had  performed  his  part  of  the  contract,  and 
the  defendant  prevented  its  completion.  Prickett 
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V.  Badger,  1  C.  B.  (N.S.)  96  ;  26  L.  J„  C.  P.  33 ; 
3  Jur.  (N.B.)  66  ;  6  W.  R.  117. 

The  defendant  agreed  with  the  plaintiff  in  the 
following  terms :  *'  In  the  event  of  your  pro- 
curing the  2,000Z.,  or  such  other  as  I  shall  accept, 
I  agree  to  pay  you  a  commission  of  2^  per  cent, 
on  any  money  received."  The  plaintiff  intro- 
duced the  defendant  to  a  building  society  who 
offered  to  advance  him  1,620Z.  on  certain  terms. 
This  offer  the  defendant  accepted,  but  as  he 
declined  to  accede  to  certain  requirements  of  the 
society  the  arrangement  fell  through  and  no 
money  was  advanced  : — Held,  that  the  plaintiff 
was  entitled  to  his  commission  on  the  sum  which 
the  society  had  agreed  to  advance.  Fhhrr  v. 
Drewitt,  48  L.  J.,  Ex.  32  ;  39  L.  T.  253  ;  27  W.  R. 
12— C.  A. 

Failure  to  Execute  Order.] — Plaintiff,  a  com- 
mission agent,  proposed  to  do  business  with 
defendant,  a  manufacturer,  on  terms  expressed 
in  a  letter,  the  material  part  of  which  was  as 
follows  :  "  We  expect  to  receive  our  commission 
on  all  goods  bought  by  houses  whose  accounts  are 
opened  through  us."  The  plaintiff  introduced  a 
customer  to  the  defendant,  who  gave  him  an 
order  for  goods  which  he  accepted  but  did  not 
execute.  The  plaintiff  then  sued  him  for  com- 
mission on  the  goods  so  onlered.  The  judge  at 
the  trial  ruled  that  the  wonls,  "  goods  bought," 
applied  to  all  goods  ordered  by  customers  intro- 
duced by  the  plaintiff,  whether  the  order  was 
executed  by  deiendant  or  not : — Held,  that  this 
ruling  was  right,  and  the  plaintiff  entitled  to 
recover.  Lockwood  v.  Levick^  2  L.  T.  357 ;  8 
W.  R.  583. 

Bevocation  of  Authority.] — Where  the  autho- 
rity of  an  agent  employed  to  seU  on  commission 
is  revoked  by  the  principal  before  a  sale  has 
been  effected,  the  right  of  the  agent  to  remune- 
ration for  what  he  has  done  in  endeavouring  to 
effect  a  sale  depends  on  the  terms  on  which  he 
was  employed.  Simpson  v.  Lamb,  17  C.  B.  603  ; 
25  L.  J.,  C.  P.  113  ;  2  Jur.  (N.S.)  91  ;  4  W.  R. 
328. 

The  plaintiffs,  who  were  clerical  agents,  were 
employed  by  the  defendant  to  sell  an  advowson, 
upon  the  terms  that  they  should  be  paid  a  com- 
mission at  the  rate  of  bl.  per  cent,  upon  the 
purchase  money  when  the  contract  was  com- 
pleted. As  the  purchase  money  was  likely  to  be 
large,  the  plaintiffs  agreed  to  forego  a  claim  of 
three  guineas  which  they  ordinarily  made  for 
entering  such  property  on  their  books,  and  for 
the  trouble  of  answering  inquiries  respecting  it. 
The  defendant  having  afterwards  sold  the  advow- 
son himself,  and  revoked  the  plaintiffs'  authority  to 
sell : — Held,  that  the  plaintiffs  were  not  entitled 
to  recover  anything,  as  they  had  not  effected  the 
sale,  and  there  was  no  evidence  of  their  having 
done  more  than  was  ordinarily  covered  by  the 
charge  of  three  guineas,  which  they  had  agreed  to 
forego.    lb. 

Agent   not  informed  of  unusual   Terma.] — 

Where  an  agent  employed  to  borrow  money 
upon  leasehold  security  finds  a  person  able  and 
willing  to  lend,  but  the  negotiations  go  off  by 
reason  of  such  person  discovering  unusual  cove- 
nants which  the  agent  was  not  informed  of,  the 
agent  is  entitled  to  the  whole  of  the  agreed 
commission  for  procuring  the  loan.  Green  v. 
Lucas,  33  L.  T.  584— C.  A. 
L.  agreed  to  pay  G.  a  commission  of  2  per 


cent.  *'  for  procuring  him  on  loan  20,000/.  upon 
the  security  of  certain  leasehold  property  at 
Southwark,"  having  three  days  before  such 
agreement  furnished  G.  with  two  valuations  of 
the  property,  each  of  them  stating  the  lease  to> 
be  for  a  term  of  ninety-nine  years,  and  settling 
the  value  at  about  37,0002.,  and  one  of  them 
assuming  that  the  lease  "  contained  no  arbitrary 
or  restrictive  clauses,  but  only  the  usual  cove- 
nants." Upon  the  strength  of  these  valuations^ 
G.  applied  for  a  loan  to  a  provident  institution^ 
the  directors  of  which  agreed  to  advance  it, 
"subject  to  the  title  and  all  other  questions- 
proving  to  be  satisfactory."  Upon  examination 
of  the  lease  on  behalf  of  the  institution,  it  was 
discovered  that  the  lease,  instead  of  being  & 
lease  for  ninety-nine  years  absolutely,  contained 
a  proviso  for  re-entry  under  certain  conditions, 
which  constituted  a  substantial  deterioration 
of  its  value,  whereupon  the  directors  refused 
to  make  the  advance : — Held,  that  G.  was- 
entitled  to  the  whole  of  the  agreed  commission. 
lb. 

Half  Commifiion — ^Busineas  taken  from  Agent 
before  Completion.] — An  agent  who  has  the 
business  taken  out  of  his  hands  before  comple- 
tion is  by  the  custom  of  merchants  entitled  to 
half  the  commission  which  he  would  have  earned 
by  completing  it.  Spain  (^Qur,en)  v.  Parr,  39 
L.  J.,  Ch.  73  ;  21  L.  T,  555  ;  18  W.  R.  110. 

Merchants  at  Manilla  received  instructions 
from  the  government  there  to  undertake  the 
transport  and  shipment  of  a  quantity  of  tobacco 
to  merchants  in  London,  to  effect  the  insurance, 
and  to  pay  all  the  necessary  charges  and 
expenses  in  relation  thereto.  The  merchants  at 
Manilla  were  to  be  entitled  to  charge  2J  per 
cent,  on  the  amount,  valued  at  about  47,000/. 
The  supreme  government  of  Spain  thinking  the 
officer  at  Manilla  had  acted  incautiously  in  this 
respect,  refused  to  allow  the  amount  of  the 
ordinary  commission  in  the  account,  having 
directed  the  tobacco  to  be  sold  by  their  own 
agents  here  : — Held,  that  the  consignees  were 
entitled  to  a  moiety  of  the  amount  of  the  ordinary 
commission,  being  1^  per  cent,  instead  of  2  J  per 
cent.    lb. 

Where  nothing  remained  to  be  done  by  Agent 
— Measure  of  Damagea.] — In  an  action  for  da- 
mages by  a  commission  agent  for  wrongfully  pre- 
venting him  from  earning  his  commission,  the 
damages  recoverable  where  nothing  remained  to 
be  done  by  the  commission  agent  to  entitle  him 
to  his  commission  if  the  transaction  had  gone 
through,  are  the  full  amount  of  the  commission 
which  he  would  have  earned.  Roberts  v.  Bar- 
nard, 1  Cab.  &  E.  336. 

Buaineaa  Ineifeetual  or  TJaeleii.l — A  ship- 
broker  employed  to  sell  a  ship,  wtich,  when 
put  up  for  sale,  was  bought  in,  is  not  entitled  to 
a  commission  on  the  sale.  Mestaer  v.  Atkins,  1 
Marsh.  76 ;  5  Taunt.  381. 

A  shipbroker  who  has  procured  a  bargain  for 
the  hire  of  a  vessel,  is  by  the  usage  in  the  city 
of  London,  entitled  to  receive  from  the  owner  a 
certain  commission  on  the  amount  of  freight,  if 
the  contract  is  perfected,  but  not  otherwise : 
— Held,  that  when  a  broker  had  negotiated  the 
hire  of  a  vessel,  and  a  memorandum  for  a  charter 
was  signed  by  the  parties,  but  the  bargain  after- 
wards went  off,  and  the  ship  was  not  employed, 
the  broker  could  not  maintain  an  action  against 
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the  shipowner  to  recover  the  commisBion,  or  a 
compensation  for  his  work  and  labour.  Ilead  v. 
Hann,  10  B.  &  C.  438  ;  8  L.  J.  (0.8.)  K.  B.  144. 

Even  where  the  contract  is  not  completed  by 
the  act  of  the  owner.  Broad  v.  Tlwmas,  7  Bing. 
99 ;  4  M.  &  P.  732  ;  4  Car.  &  P.  338 ;  9  L.  J. 
(0.8.)  C.  P.  32. 

£  Amount  Payable. 

On  Bad  Debts.] — By  agreement  an  agent  was 
to  have  a  commission  on  sales  effected,  or  orders 
executed,  by  him  :  the  principal  to  be  responsible 
for  bad  debts,  and  the  agent  to  draw  his  com- 
mission monthly.  By  the  custom  of  the  trade, 
commission  was  not  allowed  on  sales  which  pro- 
duced bad  debts  : — Held,  notwithstanding,  that, 
under  the  terms  of  this  agreement,  he  was 
entitled  to  commission  on  bad  debts.  Bower  v. 
Jonet,  8  Bing.  65  ;  1  M.  &  Scott,  140  ;  1  L.  J., 
0.  P.  31. 

Conetmction  of  Contract.] — The  following 
letter  was  addressed  to  an  Airican  captain  and 
supercargo  by  his  employers :  "  Your  commis- 
sions are  6^.  per  cent,  on  the  net  proceeds  of 
your  homeward  cargo,  after  deducting  the  usual 
charges  as  arranged  by  the  African  Association, 
viz.,  42.  per  ton  from  the  gross  sales  of  the  oil 
when  taken  from  the  quay,  and  42.  15jr.,  when 
warehoused"  : — Held  that  the  commission  was 
payable  only  on  the  sums  actually  realised, 
after  deducting  bad  debts  as  well  as  other 
charges.  Caintf  v.  Horsfall^  1  Ex.  519 ;  17  L.  J., 
Ex.  25. 

A.,  being  possessed  of  a  leasehold  house  and  of 
building' l^d  held  on  lease,  the  former  of  which 
was  subject  to  an  annual  rent  of  75  guineas,  and 
the  latter  to  a  rent  of  50/.,  and  also  to  a  covenant 
to  lay  out  a  certain  sum  in  building,  employed 
B.,  an  estate  agent,  to  dispose  of  the  whole  for 
him  upon  the  terms  of  commission  mentioned 
in  a  printed  paper  as  follows  : — "  For  the  sale  of 
property  by  private  contract.  On  the  first  1002., 
52.  per  centum  (and  in  no  case  less  than  52.) ; 
from  1002.  to  6,0002.,  two  and-a-half  per  centum  ; 
from  5,0002.  to  10,0002.,  one-and-a-half  per  cen- 
tum ;  on  the  sum  exceeding  10,0002.,  one  per 
centum.  For  letting  or  disposal  of  the  leases  of 
estates  or  houses.  Unfurnished,  62.  per  centum 
on  one  year's  rent,  and  52.  per  centum  on  the 
premium  or  sum  obtained  for  fixtures,  furniture, 
&c.  on  lease ;  52.  per  centum  on  the  first  year's 
rent,  and  two-and-a-half  per  centum  on  the 
second  year's  rent,  and  52.  per  centum  on  pre- 
mium or  sum  obtained  for  fixtures,  &c.  On 
letting  building  land,  one  years  standing 
ground-rent.  For  large  estates  one-half  year's 
ground-rent."  B.  having  disposed  of  the  premises 
to  M.  for  1,3002.,  the  two  leases  were  assigned  to 
M.,  subject  to  the  covenants  for  payment  of  the 
rents  : — Held,  by  Erie,  C.J.,  Williams,  J.,  and 
Willes,  J.,  that  B.  was  only  entitled  to  a  commis- 
sion on  the  1,3002.,  under  the  first  branch  of  the 
printed  scale,  namely,  five  per  centum  on  the 
first  1002.,  and  two-and-a-half  per  centum  on  the 
remainder.     Biggs  v.  Gordon^  8  C.  B.  (N.8.)  638. 

Held,  by  Byles,  J.,  that  he  was  also  entitled  to 
a  commission  on  the  amount  of  the  yearly  rent 
under  the  second  branch  of  the  scale.    Ih. 

The  defendant,  being  in  want  of  additional 
capital  in  his  business,  on  the  10th  of  June,  1873, 
wrote  to  the  plaintifEs  (accountants  in  London 
with  whom  he  had  been  in  correspondence  on 
the  subject)  as  follows : — "  The  premises  of  the 
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B.  works  in  this  town  are  my  property  solely, 
but  the  business  of  it  is  carried  on  by  myself 
and  my  partner.  In  case  of  your  introducing  a 
purchaser  of  all  the  premises,  or  part  of  them, 
of  whom  I  shall  approve,  or  in  case  of  your 
introducing  capital  which  I  should  accept,  I 
could  pay  you  a  commission  of  5  per  cent,  on 
the  amount  in  either  case,  provided  no  one  else 
is  entitled  to  a  commission  in  respect  of  the  same 
introduction."  The  plaintiffs  succeeded  in  in- 
troducing W.  to  the  defendant,  who  advanced 
him  by  way  of  loan  10,0002.,  upon  which  they 
received  the  agreed  commission.  Some  few 
months  afteiTivands  the  defendant  and  W.  entered 
into  an  agreement  for  a  partnership,  on  which 
occasion  W.  made  a  further  advance  of  4.0002. 
by  way  of  capital  to  the  concern.  The  plaintiff 
cUiimed  commission  upon  this  further  advance  ; 
and,  in  an  action  brought  to  enforce  their  clnim, 
they  admitted  that  the  advance  of  4,0002.  was 
not  contemplated  at  the  time  of  the  advance  of 
the  10,0002.,  but  that  the  4,0002.  was  advanced 
solely  in  consequence  of  the  negotiation  for  the 
partnership  between  the  defendant  and  W. : — 
Held,  that  they  were  not  entitled  to  commission 
on  this  second  advance.      Tribe  v.  Taylor^   1 

C.  P.  D.  505. 

By  an  agreement  with  the  plaintiffs,  the 
defendant  was  to  receive  a  commission  on  the 
company's  charge  for  messages  sent  by  the 
defendant  along  their  line : — Held,  that,  under 
this  agreement,  the  defendant  was  not  at  liberty 
to  pack  several  messages  into  one,  charging  for 
them  separately,  and  yet,  as  between  himself 
and  the  company,  only  treating  it  as  a  single 
message.  liitematlanal  Telegraph  Co,  v.  ReuteTy 
4  W.  R.  510. 

Percentage  on  Invoiee  Price —  Proof  of  at 
Trial.]  —  Defendant,  a  merchant  beyond  seas, 
appointed  plaintiffs  his  agents  here.  By  agree- 
ment, defendant  was  not  to  consign  any  raisins 
for  which  plaintiffs  might  obtain  orders  to  any 
one  but  plaintiffs,  who  were  to  receive  as  com- 
mission a  percentage  on  the  amount  of  the 
Invoice  price  of  the  cargoes  sent  in  pursuance  of 
such  orders.  Defendant  having,  in  breach  of 
the  agreement,  consigned  to  another  person : — 
Held,  that  it  was  not  a  condition  pr^^ent  to 
plaintifEs  recovering  their  commission  that  they 
should  produce  the  invoices  at  the  trial,  but  that 
they  might  show  otherwise  what  the  value  was 
according  to  what  the  invoice  price  would  be. 
Plaiik  V.  Qavila,  3  C.  B.  (N.S.)  807;  6  W.  R.  210. 

Agent  reftifling  Principal*!  Offer  —  Services 
afterwards  Performed.] — A.,  a  supercargo,  sailed 
to  Calabar  in  charge  of  a  ship  called  "The 
Magistrate,"  his  commission  being  52.  per  cent. 
Some  time  after  his  departure,  the  principals 
dispatched  another  ship,  "  The  Windermere,  to 
Calabar,  with  instructions  to  A.  to  find  a  cargo 
for  her,  and  to  consider  her  "  in  one  turn  "  with 
**  The  Magistrate,"  and  offering  him,  in  respect 
of  this  second  ship,  a  commission  of  2^  per  cent. 
A.  wrote  to  his  principals  rejecting  the  2\  per 
cent,  commission  ;  but,  notwithstanding  this,  he 
l)roceeded  to  load  "  The  Windermere,"  that  course 
being  in  his  view  the  best  for  his  principals  : — 
Held,  that,  as  he  had  acted  on  the  instructions 
of  his  principals  in  loading  **  The  Windermere," 
he  was  bound  by  their  offer  as  to  commission, 
and  could  not  recover  more  than  2\  per  cent,  in 
respect  of  the  cargo  of  that  ship.  Moore  v. 
Maxwell,  2  Car.  &  K.  554. 
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Custom.] — See  Murray  v.  Cnrrie^  supra,  col. 
967. 

Vo  Contract  or  Ciutom  Proved.] — ^Where  a 
custom-house  agent  entered  into  a  custom-house 
bond  with  respect  to  goods  consigned  to  him  by 
the  plaintiff,  and  claimed  a  percentage  on  the 
sum  mentioned  in  the  bond,  and  no  contract  or 
usage  for  the  payment  of  such  was  proved  : — 
Held,  that  the  plaintiff  was  not  entitled  to  any 
such  percentage  ;  and  that,  therefore,  no  question 
as  to  the  reasonableness  of  the  amount  claimed 
could  be  put  to  a  witness.  Hall  v.  Ourney^ 
2  Car.  &  K.  644. 

Biseount  allowed  by  Inanrance  Companiei — 
To  whom  belonging.!— The  10  per  cent,  dis- 
count usually  aUowea  by  insurance  companies 
on  punctual  payment  of  the  premium  belongs,  in 
the  absence  of  agreement  to  the  contrary,  not  to 
the  insurance  agent,  but  to  his  principal.  Spain 
iQvreii)  V.  Parr,  89  L.  J.,  Ch.  73  ;  21  L.  T.  556  ; 
18  W.  R.  110. 

When  no  Proyiiion  made.] — An  auctioneer 
took  an  absolute  assignment  of  chattels,  &c., 
under  a  bill  of  sale  by  way  of  mortgage,  and 
afterwards  conducted  the  sale  of  them  by  auction 
under  an  agreement  with  another  incumbrancer  : 
— Held,  that  he  was  entitled  to  charge  the  usual 
commission  on  such  sale,  although  no  provision 
for  a  commission  had  been  made  either  in  the 
bill  of  sale  or  in  the  agreement.  Miller  v.  Beale, 
27  W.  R.  408. 

OnDifoonnti.] — Reasonable  commission,  2s,  6d, 
per  cent.,  allowed  to  a  country  agent  on  discounts, 
though  for  a  person  resident  in  London,  and  paid 
through  a  banker  there,  if  not  colourable.  Jones, 
£0!  parte,  17  Ves.  332  ;  1  Rose,  29. 

Bxpenf  e  of  putting  np  to  Sale.]— In  an  action 
by  a  spirit  broker,  it  was  held  that  he  was  entitled 
to  half-a-crown  per  puncheon,  for  the  expense  of 
putting  up  to  sale,  though  the  property  was 
bought  in.    Stewart  v.  Kahle,  3  Stark.  161. 

To  Ezeentor  for  CoUeeting  Debtf.]— An  execu- 
tor in  India  is  entitled  to  a  commission  of  6/.  per 
cent,  on  all  assets  of  a  testator  collected  by  him 
there,  including  the  assets  which  he  retains  in 
respect  of  a  legacy  to  himself,  not  given  to  him 
in  the  character  of  executor,  and  including 
moneys  belonging  to  the  testator,  which  were 
in  the  hands  of  a  commercial  house  in  which 
the  executor  was,  and  the  testator  had  been,  a 
partner.  Coekerell  v.  Barber,  2  Russ.  585  ;  1 
Sim.  23  ;  5  L.  J.  (0.8.)  Ch.  77  ;  28  R.  R.  181. 

Charge  for  Bxtrai.] — ^A.  acted  under  a  written 
agreement  as  the  commission  agent  of  B.,  in  the 
sale  of  goods,  and  was  paid  a  commission.  B. 
was  a  contractor  with  the  admiralty  for  the 
supply  of  a  variety  of  articles,  on  the  sale  of 
which  A.  was  paid  his  commission,  and  A. 
attended  on  a  number  of  occasions  at  Somerset 
House,  where  the  patterns  of  these  articles  were 
inspected  by  the  government  officers.  A.  sought 
to  charge  B.  for  these  attendances  in  addition  to 
his  commission  : — Held,  that  in  giving  these 
attendances  A.  was  only  acting  in  the  discharge 
of  his  business  as  an  agent,  he  was  not  entitled  to 
charge  for  the  attendances ;  but  that,  if  these 
attendances  were  matter  beyond  his  duty  as  an 
agent,  he  was  entitled  to  be  paid  for  them  sepa- 
rately.    Marshall  v.  Parsons,  9  Car.  &  P.  656. 


g.  When  Payable. 

Upon  what  Xrent.] — A.,  a  clerical  agent,  was 
employed  to  sell  an  advowson  for  B.,  upon  the 
terms  contained  in  a  circular,  in  which  it  was 
stipulated  that  the  commission  should  become 
payable  upon  the  adjustment  of  terms  between 
the  contracting  parties  in  every  instance  in 
which  any  information  had  been  derived  at,  or 
any  particulars  had  been  given  by,  or  any  com- 
munication whatsoever  had  been  made  from,  A.*s 
office,  however  and  whomsoever  the  negotiation 
might  have  been  conducted  and  notwithstanding 
the  business  might  have  been  subsequently  taken 
off  the  books,  or  the  negotiation  might  have  been 
concluded  in  consequence  of  communicationa 
previously  made  from  other  agencies,  or  on 
information  otherwise  derived,  or  the  principals 
might  have  made  themselves  liable  to  pay  com- 
mission to  other  agents ;  and  that  no  accommoda- 
tion that  might  be  afforded  as  to  time  of  i)ayment 
or  advance  should  retard  the  payment  of  com- 
mission. A  contract  of  sale  having  been  arranged 
through  A.'s  agency,  and  duly  executed,  and  a 
deposit  paid  on  the  14th  of  October,  1862,  the 
residue  of  the  purchase-money  being  payable  on 
the  31st  of  December: — Held,  that  A.  was 
entitled  to  his  commission  at  all  events  on  the 
31st  of  December,  although  the  full  purchase- 
money  had  not,  for  some  unexplained  reason, 
then  been  paid.    Lara  v.  Hill,  15  C.  B.  (N.S.)  45. 

A.  negotiated  for  the  exchange  of  certain 
advowsons  between  B.  and  C,  and  B.  contracted 
to  pay  A.  lOOZ.  for  commission,  "one-third  down 
and  the  remaining  two-thirds  when  the  abstract 
of  conveyance  is  drawn  out."  B.'s  abstract  of 
title  was  delivered  to  C,  but  nothing  further 
was  done  in  the  matter,  in  consequence  of  C. 
declining  to  proceed  with  the  exchange.  In  an 
action  for  the  recovery  of  the  balance  of  the 
commission  : — Hekl,  that  A.  could  not  recover,  as 
the  event  had  not  happened  for  which  the 
commission  was  to  be  paid.  Ald-er  v.  Boyle,  4 
C.  B.  635  ;  16  L.  J.,  C.  P.  232  ;  11  Jur.  591. 

A  surveyor  was  retained  by  the  defendant  to 
negotiate  with  the  commissioners  of  woods  and 
forests  for  the  sale  to  them  of  certain  premises  of 
the  defendant,  for  which  he  was  to  receive  a 
commission  of  21.  per  cent.  "  on  the  sum  which 
might  be  obtained,  either  by  private  treaty, 
arbitration,  or  trial  by  jury."  Private  treaty 
proving  unavailing,  a  jury  was  empannelled,  by 
whom  the  value  of  the  property  was  assessed  at 
4,0002. ;  but,  in  consequence  of  a  defect  in  the 
defendant's  title,  arising  out  of  an  annuity 
charged  upon  part  of  the  premises,  which  the 
commissioners  required  the  defendant  to  buy 
off,  the  money  was  not  paid  to  him,  but  was 
placed  in  the  hands  of  the  accountant-general, 
to  await  the  adjustment  of  the  difference.  The 
surveyor  was  not  previously  aware  of  the  exist- 
ence of  this  charge  : — Held,  that  he  was,  never- 
theless, not  entitled  to  his  commission  until  the 
money  awarded  .was  actually  received  by  the 
defendant.  Bull  v.  Price,  5  M.  &  P.  2  ;  7  Bing. 
237  ;  9  L.  J.  (o.s.)  C.  P.  78. 

In  the  Gaee  of  Del  oredere  GommiiiionB.] — An 

action  lies  to  recover  del  credere  commissions  for 
g^ranteeing  sums  insured  upon  policies ;  such 
commissions  being  due  upon  entering  into  the 
contract  of  guarantee.  Oaruthers  v.  Graham,  14 
East,  578. 

A  plaintiff  declared  that  the  defendant  was 
indebted  to  him    for  commission  due  for  his 
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havinj!^  guaranteed  the  payment  of  goods  sold 
by  him,  as  the  factor  of  the  defendant,  to  third 
persons,  and  at  his  request : — Held,  good  after 
verdict.  Solhj  v.  We'iM,  2  Moore,  420  ;  8  Taunt. 
371. 

h.  BfFect  of  Misconduct. 

Losi  of  CommiiBion.]— An  agent  cannot  recover 
commission,  or  even  a  compensation  for  his  trouble, 
if  he  executes  his  duties  in  such  a  manner  that  no 
benefit  results  therefrom.  Hamond  v.  Holiday, 
1  Car.  &  P.  384. 

Nor  is  he  entitled  to  commission  where  he  has 
been  guilty  of  gross  misconduct  in  selling  goods. 
White  V.  Chapman^  1  Stark.  113. 

A  broker  purchased  goods  on  commission  at  a 
month's  cr^it,  and  paid  duties  on  them,  and 
sent  them  to  the  place  of  the  purchaser's  abode, 
consigned  to  his  own  onler ;  the  seller,  being 
fearful  of  the  purchaser's  ci*e<lit,  procured  the 
broker  to  delay  the  arrival  of  the  goods  till  the 
month's  credit  expired,  and  to  tender  them  to 
the  buyer  on  payment  of  the  price,  whereupon 
they  were  refused  : — Held,  that  the  broker  could 
neither  recover  the  price,  duties,  nor  commis- 
sion. Hurgt  V.  Holding,  3  Taunt.  32  ;  12  R.  R. 
587. 

Where  a  broker  is  employed  by  a  shipowner  to 
procure  a  charterj^arty,  if  the  negotiation  goes 
off  on  account  of  any  fault  in  the  broker,  he  is 
not  entitled  to  recover  anything  in  the  shape  of 
remuneration  ;  nor  is  he,  in  such  case,  entitled 
to  recover  for  any  expenses  which  he  may  have 
been  put  to,  unless  such  expenses  are  unusual, 
and  have  been  incurred  in  consequence  of  the 
shipowner's  having  urged  him  to  extraordinary 
oxpetlition  in  the  matter.  Dalton  v.  Irwin,  4 
Car.  &  P.  289. 

If  an  agent  deal  with  the  goods  of  his  principal 
AS  his  own,  making  a  profit  out  of  them  not 
accounted  for  to  the  principal,  and  if  the  agent 
b}"^  his  own  conduct  has  made  it  impossible  to 
ascertain  what  the  amount  of  profit  is  which  he 
realised,  he  shall  not  be  allowed  the  commission 
which  otherwise,  and  according  to  the  contract 
he  would  be  entitled  to  claim.  Oray  v.  Ilai^j, 
20  Beav.  219. 

A  land  agent  misconducting  himself  in  the 
management  of  property,  although  i-eceiving  and 
accounting  for  the  rents,  may  be  disallowed  his 
fees  on  the  sum  received  by  him.  Palmer  v. 
Goodwin,  13  Ir.  Ch.  R.  171. 

A  confidential  agent  is  in  that  character  bound 
to  keep  regular  accounts  ;  having  neglected  to 
■do  so,  and  to  preserve  vouchers  against  himself, 
though  he  had  preserved  those  in  his  own  favour, 
on  the  ground  of  gross  neglect  of  duty,  was  not 
allowed  a  charge  in  respect  of  bills  of  costs  for 
business  done  as  a  solicitor.  ^yhiU  v.  Lincoln 
iLady)  8  Ves.  363  ;  7  R.  R.  71. 

Set-off  in  Action.] — H.  shipped  rice  consigned 
to  B.  abroad,  for  sale  on  commission  by  B.  for 
the  benefit  of  H.  B.,  according  to  agreement, 
made  advances  to  H.  upon  the  rice,  and  incurred 
expenses  in  connection  therewith,  and  sold  it, 
and  claimed  to  have  earned  commission.  The 
proceeds  realised  by  the  sale,  however,  were 
insufiicient  to  reimburse  B.  the  amounts  so 
advanced  and  alleged  to  have  been  earned.  To 
an  action  by  B.  to  recover  the  balance,  after 
crediting  H.  with  the  amount  realised  by  the 
-sale,  of  the  amount  of  such  advances  and  expenses, 
and  for  the  commission  so  alleged  by  B.  to  have 


been  earned,  H.  pleaded  that  B.,  by  neglecting 
to  take  proper  care  of  the  rice,  and  by  misman- 
aging the  sale,  had  caused  the  proceeds  to  be 
insufficient  to  meet  the  amount  due  to  B. : — Held, 
that  it  did  not  affonl  an  answer,  as  it  amounted 
to  an  attempt  to  set  off  a  claim  for  unliquidated 
damages  against  a  legal  debt  of  a  definite  and  an 
ascertained  amount,  and  that  such  a  plea  could 
not  be  construed  as  a  plea  of  never  indebted, 
inasmuch  as  the  general  issue  in  this  shape  must 
deny  the  existence  of  a  debt  which  the  plea 
expressly  admitted.  Best  v.  Hill,  42  L.  J.,  C.  P. 
10 ;  L.  R.  8  C.  P.  10 ;  27  L.  T.  490  ;  21  W.  R. 
147. 

Semble,  where  an  agent  brings  an  action  for 
his  commission,  &c.,  and  has  by  collusion  re- 
ceived more  than  he  is  entitled  to,  a  court  of 
law  will  in  some  cases  allow  a  set-off  by  treating 
him  as  having  received  so  much  money  for  the 
use  of  his  employers  ;  but  it  must  be  a  clear 
case.  2sorri9  v.  Day,  10  L.  J.,  Ex.  Eq.  43  ;  4 
Y.  k.  C.  475. 

Bribery  of  Agent— Liability  to  Bef  and.]~The 
defendants  contracted  to  pay  the  plaintiff  a  com- 
mission for  superintending  repairs  to  be  executed 
by  them  on  certain  ships  belonging  to  the  Great 
Eastern  Railway  Company.  The  plaintiff  at  the 
time  of  such  contract  being  made  was  in  a 
position  of  trust  in  relation  to  the  railway  com- 
pany, having  been  employed  by  them  as  an 
engineer  to  advise  them  as  to  the  repairs,  and 
the  contract  between  the  defendants  and  plain- 
tiff was  made  in  part  in  consideration  of  a 
promise  that  the  plaintiff  would  use  his  influence 
with  the  railway  company  to  induce  them  to 
accept  the  defendants'  tender  for  the  repair  of 
the  ships.  The  jury  found  that  the  contract, 
though  calculated  to  bias  the  mind  of  the  plain- 
tiff, had  not,  in  fact,  done  so,  and  that  he  had 
not  in  consequence  thereof  given  less  beneficial 
advice  to  the  company  as  .to  the  defendants' 
tender  than  he  would  otherwise  have  done : — 
Held,  that  the  plaintiff  could  not  maintain  an 
action  for  commission  under  the  contract,  on  the 
ground  that,  even  although  the  plaintiff  had  not 
been  induced  to  act  corruptly,  the  consideration 
for  the  contract  was  corrupt,  ffarnnffttm  v. 
Victoria  OraHng  Dock  Co.,  47  L.  J.,  Q.  B.  594  ; 
3  Q.  B.  D.  549  ;  39  L.  T.  120 ;  26  W.  R.  740. 


Beeoverj  by  Principal.  ]  — Commission 


i-eceived  by  an  agent  or  a  trustee  of  a  purchaser 
from  a  vendor  without  the  knowledge  of  his 
principal  is  a  bribe ;  it  is  a  profit  which  the 
principal  has  a  right  to  extract  from  the  agent 
whenever  it  comes  to  his  knowledge.  Phmph-atc 
Sewaye  Co.  v.  Hartmont,  5  Ch.  D.  394,  457, 

Bight  of  Principal  to  follow  Money.] — 


The  defendant  was  employed  by  the  plaintiffs 
as  their  foreman,  and  was  intrusted  by  them 
with  the  purchase  of  materials  used  in  their 
business.  From  one  of  the  firms  from  which  he 
had  purchase,  he  had  received  commissions 
upon  the  amounts  of  the  orders  he  had  placed 
with  them.  In  an  action  to  recover  the  money 
so  received,  the  plaintiffs  moved,  before  the  trial, 
for  an  injunction  restraining  the  defendant  from 
dealing  with  certain  real  estate  bought  with 
such  money,  and  an  order  directing  him  to  pay 
into  court  the  residue  of  the  money  : — Held,  that 
a  debt  was  due  from  the  defendant  to  the  plain- 
tiffs, but  the  money  he  had  received  was  not  the 
money  of  the  plaintiffs  in  his  bands  as  trustee 
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for  them,  and  the  order  asked  for  could  not  be 
made.  LigttiV  v.  StuhhSy  59  L.  J.,  Ch.  570  ;  45 
Ch.  D.  1  ;  63  L.  T.  75  ;  38  W.  R.  548— C.  A, 

Semble  (per  Cotton,  L.J.)  that  the  plaintiffs 
would  have  a  right  to  set  aside  the  contract  with 
the  firm  supplying  the  goods,  and  to  sue  such 
firm  for  the  purchase-money  paid  to  them.    Ih. 

TJiiial  Allowanee  —  Knowledge  of  Prin- 


eipal.] — A.,  a  contractor  for  works  on  a  railway, 
employed  B.,  as  his  agent,  to  get  a  sub-contractor 
to  do  a  portion  of  the  works.  B.,  as  agent, 
accordingly  entered  into  a  contract  with  C.  An 
allowance  of  bl.  per  cent,  was  made  by  C.  to  B. 
After  the  work  had  been  finished,  A.  filed  a  bill 
against  B.  and  C.  to  recover  back  the  commission  : 
— Held,  that  the  bill  could  not  be  sustained  as 
against  C,  and  it  was  also  dismissed  against  B., 
without  costs  on  the  ground  that  such  an  allow- 
ance was  usual,  and  that  the  plaintiff  was  proved 
to  have  acted  on  it,  and  must  have  known  what 
had  occurred.    Holden  v.  Wehher^  29  Beav.  117. 

1.  ▲otion  for. 

Eiglit  of  Prinoipal  to  particulars  of  Moneys 
reoeived  by  Agent.] — In  an  action  by  an  agent 
against  his  principal  for  services,  the  latter 
cannot  insist  upon  particulars  giving  credit  for 
moneys  received  for  him  ;  he  is  only  entitled  to 
ask  for  what  balance  the  action  is  brought. 
PtncroMe  or  Penjyrate  v.  Create ^  1  M.  &  W.  36  ; 
1 T.  &  G.  468  ;  4  D.  P.  C.  711  ;  5  L.  J.,  Ex.  105, 

Business  not  effeeted  by  Agent — Bight  to 
reeover  on  Qnantom  memit  for  work  done.] — 

A  defendant  employed  the  plaintiffs  to  find  a 
purchaser  or  mortgagee  of  an  estate.  Thereupon 
they  went  down  to  the  estate,  valued  it,  put  it 
in  their  books,  advertised  it  in  their  circulars 
and  in  newspapers,  and  took  some  journeys,  and 
had  communications  about  it,  and  ultimately, 
while  negotiating  with  one  N.  upon  the  matter, 
the  plain ti£b  and  the  defendant  agreed  that  a 
letter  should  be  written  by  the  plaintifb  to  N., 
and  that  if  such  letter  induced  N.  to  become 
purchaser  or  mortgagee  the  plaintiffs  should  be 
paid  100^.  N.  ultimately  became  mortgagee,  but 
denied  that  he  was  influenced  in  any  way  by 
the  letter : — Held,  that  the  plaintifb  could  not 
recover  on  a  quantum  meruit  for  work  and 
labour,  with  particulars  claiming  commission  as 
agreed.     Green  v.  MuU^,  30  L.  J.,  C.  P.  343. 

4.  Liability  of  Agent  fob  Keoligenoe. 

Voluntary  Agents.]— A  pei-son  is  liable  for 
negligence  in  procuring  a  policy  of  insurance, 
though  he  did  it  gratuitously.  Wilkinsan.  v. 
Corerdale^  1  Esp.  75. 

If  A.,  a  general  merchant,  undertakes  volun- 
tarily, without  reward,  to  enter  a  parcel  of  goods 
to  B.,  together  with  a  parcel  of  his  own  of  the 
same  sort,  at  the  custom-house,  for  exportation, 
but  makes  the  entry  under  a  wrong  denomina- 
tion, whereby  both  parcels  were  seized  ;  and  A., 
having  taken  the  same  care  of  the  goods  of  B.  as 
of  his  own,  not  having  received  any  reward,  and 
not  being  of  a  profession  or  an  employment 
which  necessarily  implied  skill  in  what  he  had 
undertaken,  is  not  liable  to  an  action  for  the  loss 
occasional  to  B.  ShielU  v.  BlacUburne^  1  H.  Bl. 
158  ;  2  R.  R.  750. 

Aeting  on  best  Advioe.] — An  agent  who  acts 
upon  the  best  advice  he  is  able  to  get  in  the 


affairs  of  his  principal,  is  not  liable  to  damages 
arising  from  that  act.  Milet  v.  Bernard^  Peake, 
Ad.  C.  61.  And  see  Reece  v.  Bighy,  4  B.  &  Aid. 
202;  23  R.R.  251. 

Law  Agent.] — ^Where  a  law  agent  employed 
to  prepare  a  bond  departed  from  the  form  in 
which  such  bonds  were  usually  drawn,  and  neg- 
lected a  certain  formality  essential  to  its  validity, 
in  consequence  of  which  the  bond  was  invalid  : — 
Held,  that  he  was  bound  to  make  good  the  loss. 
Sterenson  v.  Bvwandy  2  Dow  &  CI.,  A.  C.  104. 

Secus,  if  he  had  made  a  mistake  in  a  nice  and 
difficult  point  of  law.    lb. 

When  Aetion  lies.] — A  broker  was  employed 
by  his  principal  to  sclL  and  as  selling  broker  he 
sold  for  him  "  to  arrive "  goods  on  the  terms 
that  they  were  "  fair  average  quality  in  opinion 
of  selling  broker."  The  buyers  having  on  arrival 
of  such  goods  refused  to  take  them,  the  broker 
went  and  inspected  them  and  gave  his  opinion 
that  they  were  not  of  fair  average  quality,  accord- 
ing to  the  contract : — Held,  that  he  was  not 
liable  to  an  action  at  the  suit  of  his  principals 
for  not  using  due  skill  in  order  to  form  a  con*ect 
opinion  of  the  quality  of  the  goods,  as  there  was 
no  contract  by  him,  express  or  implied,  to 
exercise  any  skill  whatever  in  forming  such 
opinion.  Pappa  v.  Bitse^  41  L.  J.,  C.  P.  11  ; 
L.  R.  7  C.  P.  32 ;  25  L.  T.  468  ;  20  W.  R.  62. 
Affirmed,  41  L.  J.,  C.  P.  187  ;  L.  R.  7  C.  P.  525  j 
27  L.  T.  348  ;  20  W.  R.  784— Ex.  Ch, 

A  house  agent  who  charges  commission  to  a 
landlord  for  letting  his  house  is  bound  to  use 
due  and  reasonable  care  in  ascertaining  the 
solvency  of  the  tenant.  Hayei  v.  Tindall^  1 
B.  &  S.  296  ;  2  F.  &  F.  444  ;  30  L.  J.,  Q.  B.  362  ; 
4  L.  T.  403  ;  9  W.  R.  664. 

An  agent  for  the  purchase  of  a  public-house  is 
liable  in  damages  to  his  employer  for  negligently 
conducting  the  purchase,  although  he  advises  his 
employer  to  go  and  examine  the  business  for 
himself,  and  the  employer  does  so.  Smith  v. 
BaHon,  15  L.  T.  294. 

Brokers  employed  to  sell  goods  are  bound  to  do> 
so  in  the  usual  way,  and  if  it  is  usual  to  send  the 
seller  an  estimate  of  value,  in  order  that  he  may 
be  enabled  to  fix  a  reserved  price,  they  ought  to- 
do  so.  And  whether  it  is  so  or  not,  they  are 
bound,  by  their  own  i^uidance,  to  make  a  careful 
estimate  of  the  value ;  and  if  they  sell,  by  public 
auction,  at  a  price  much  below  the  fair  value, 
not  having  made  such  an  estimate,  it  will  be 
evidence  of  negligence,  and  of  a  loss  caused 
thereby,  for  which  they  will  be  liable.  Solomon 
V.  Barker,  2  F.  &  F.  726 ;  11  W.  R.  376. 

The  defendants,  merchants  at  B.,  who  had 
acted  there  as  brokers  for  the  plaintiffs,  who- 
were  merchants  at  L.,  wrote  to  the  plaintiffs, 
proposing  to  them  to  purchase  a  qiuintity  of 
scrap-iron  of  a  specified  quality.  The  plaintiffs 
desired  to  have  an  offer  of  cost  of  freight  to- 
Rotterdam.  The  defendants  stated  the  price, 
but  their  inability  to  make  an  offer  as  to  freight, 
as  they  had  then  no  ship  available.  Before  the 
plaintiffs  had  closed  with  the  offer,  the  defen- 
dants proposed  a  ship  for  the  conveyance  of  the 
iron.  The  plaintiffs  accepted  the  purchase,  but 
objected  to  the  ship  as  too  small  to  take  the 
whole  cargo,  desiring  the  defendants  to  look  out 
for  another.  Thereupon  the  defendants,  as- 
agents  for  both  parties,  entered  into  and  accei)ted 
the  contract  of  sale,  and  transmitted  the  same  to- 
the  plaintiffs.    They  afterwards  engaged  a  vessel 
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to  convey  the  iron,  receiving  the  same,  and 
caused  it  to  be  shipped,  assuring  the  plaintiffs 
that  the  cargo  was  considered  a  first-rate  descrip- 
tion  of  scrap-iron.  The  profit  of  the  defendants 
was  derived  from  commission  from  the  seller  and 
from  the  shipowner.  In  an  action  against  them 
for  not  using  proper  and  reasonable  care,  skill, 
and  diligence  in  accepting  and  shipping  the 
iron  : — Held,  that  their  employment  as  brokera 
and  shipping  agents  did  not  raise  a  duty  to 
examine  the  iron  for  the  plainti£b,  there  being 
no  evidence  of  usage  or  contract  that  they  should 
do  so.  Zwilchenhart  v.  Alexander^  1  B.  &  S. 
234  ;  30  L.  J.,  Q.  B.  254 ;  7  Jur.  (N.8.)  1157 ;  4 
L.  T.  412  ;  9  W.  R.  670— Ex.  Ch. 

The  plaintiff  and  his  two  i)artners  employed 
the  defendants  as  accountants  for  hire,  to  make 
out  the  accounts  of  the  firm,  and  of  the  separate 
balance  of  each  partner.  The  defendants  made 
out  the  plaintiff's  separate  balance  so  erroneously 
and  negligently,  that,  relying  on  their  statement, 
he  was  a  considerable  loser  thereby  : — Held,  that 
the  plaintiff  might  sue  alone  for  this  misfeasance, 
and  that  it  was  no  variance  to  allege  that  he  had 
employed  the  defendants.  Storry  v.  Richurdwn^ 
6  Bing.  (N.C.)  123 ;  8  Scott,  291  ;  9  L.  J.,  C.  P. 
43  ;  4  Jur.  26. 

An  action  for  breach  of  duty,  but  not  trover, 
lies  against  a  broker  who  is  authorised  to  sell 
goods  for  a  certain  price,  but  sells  them  at  an 
inferior  price.  Dufresne  v.  HutchiTuon^  3  Taunt. 
117. 

Trover  does  not  lie  against  a  person  who  takes 
out  goods  to  India  for  the  vendor  under  an 
agreement  to  sell  them  for  what  he  could  get, 
and  retain  what  he  could  get  above  a  certain 
price,  but  who  left  them  to  a  third  person  to  be 
disposed  of,  on  quitting  India.  Bromley  v.  Cox- 
well,  2  Bos.  &  P.  438  ;  5  R.  R.  648. 

No  action  is  maintainable.    Ih, 

The  object  of  the  transmission  of  a  bill  of 
exchange  from  principal  to  agent  being  to  obtain 
acceptance  and  payment  of  the  bill,  or,  if  not 
accepted,  to  guard  the  rights  of  the  principal 
against  the  drawer,  the  duty  of  the  agent  must 
he  measured  by  these  considerations,  and  the 
agent  ought  not  to  press  unduly  for. acceptance, 
provided  he  obtains  acceptance  or  refusal  within 
the  time  which  will  pi'eserve  the  rights  of  the 
principal  against  the  drawer.  Bank  of  Van  Die- 
arum's  La7ui  v.  Bank  of  VicUvriay  40  L.  J.,  P.  0. 
28  ;  L.  R.  3  P.  C.  526  ;  19  W.  R.  857. 


Employment  of  Agent  to  bet  on  Aeeonnt 


of  Frineipal.] — The  plaintiff  having  employed 
the  defendant  to  bet  on  commission,  and  the 
defendant  having  failed  to  make  certain  bets 
pursuant  to  the  plaintiff's  instructions,  the  plain- 
tiff sued  the  defendant  for  breach  of  contiact  as 
his  agent,  claiming  as  damages  the  excess  of  gains 
over  losses  which  should  have  been  receiv^  by 
the  defendant,  had  the  bets  in  .question  been 
made,  after  deducting  the  amount  of  his  commis- 
sion : — Held,  that  as  by  statute  8  &  9  Vict.  c.  109, 
e.  18,  the  bets  would  not  have  been  recoverable 
at  law,  the  plaintiff  could  not  maintain  the 
action.  Cohen  v.  Kittell,  68  L.  J..  Q.  B.  241  ;  22 
Q.  B.  D.  680  ;  60  L.  T.  982  ;  37  W.  R.  400  ;  53 
J.  P.  469. 

Beoeiving  Payment  by  Cheque.]— An  agent 
has  no  authority  to  receive  payment  on  behalf  of 
his  principal  in  any  other  mode  than  in  cash,  in 
the  absence  of  any  usage  to  the  contrary.  Pape 
T.  Wettaeatt,  63  L.  J.,  Q.  B.  222  ;  [1894]  1  Q.  B. 


272 ;  9  R.  55  ;  70  L.  T.  18  ;   42  W.  R.  131— 
C.  A. 

A  lease  contained  a  proviso  that  the  tenant 
should  not  assign  it  without  the  landlord's  licence. 
The  landlord  instructed  the  defendant  to  prepare 
the  licence,  but  not  to  hand  it  to  the  tenant  until 
the  latter  paid  certain  arrears  of  rent.  The 
defendant,  however,  parted  with  the  licence  to 
the  tenant  on  receiving  a  cheque  for  the  arrears. 
On  the  cheque  being  dishonoured  : — Held,  that 
the  landlord  was  entitled  to  recover  from  the 
defendant  the  damage  he  had  sustained  by  the 
defendant's  negligence — i.e.  the  amount  of  rent 
in  arrear.  Bridges  v.  Garrett  (L.  R.  5  C.  P.  451) 
distinguished.    lb. 


Mearire  of  Bamagei.] — The  plaintiff,  a 


merchant  in  London,  gave  orders  to  the  defen- 
dants, commission  agents  in  Hong  Kong,  to  pur- 
chase for  him  a  quantity  of  a  certain  kind  of 
opium.  The  defendants  upon  such  orders  pur- 
chased and  shipped  to  the  plaintiff  opium  which 
they  eri'oneously  supposed  to  be  of  the  descrip- 
tion oitlci-ed,  but  wnich  was  really  of  an  inferior 
description.  The  plaintiff  sought  to  recover  as 
damages  in  an  action  against  the  defendants 
the  difference  between  the  value  of  the  opium 
ordered  and  that  of  the  opium  actually  shipped 
by  the  defendants,  on  the  ground  that  the  rela- 
tion between  the  defendants  as  commission  agents 
and  himself  was  that  of  vendor  and  vendee  of 
the  opium : — Held,  that  the  true  measure  of 
damages  was  not  the  difference  between  the  value 
of  the  goods  ordered  and  that  of  those  shipped, 
but  the  loss  actually  sustained  by  the  plaintiff  in 
consequence  of  the  opium  not  being  of  the 
description  oixlered.  CasiahogUm  ▼.  Oihhs^  51 
L.  J.,  Q.  B.  693  ;  9  Q.  B.  D.  220  ;  47  L.  T.  98  ; 
46  J.  P.  568.  Affirmed,  52  L.  J.,  Q.  B.  688  :  11 
Q.  B.  D.  797  ;  48  L.  T.  850 ;  32  W.  R.  138— 
C.  A. 

A.,  in  Holland,  commissioned  B.  in  London  to 
purchase  and  ship  tobacco  of  the  best  quality. 
B.  employed  C.  as  his  broker  for  that  purpose, 
who  accoixlingly  made  a  purchase  from  D.  On 
the  arrival  of  the  tobacco  in  Holland,  it  turned 
out  to  be  of  very  bad  quality,  when  A,  brought 
an  action  and  recovered  against  B. : — Held,  that 
B.  was  entitled  to  recover  from  C.  the  whole  of 
the  damages  he  had  sustained  in  the  action 
brought  against  him  by  A.,  although  he  had 
received  a  bought-note  from  C.  in  which  the 
tobacco  was  not  described  as  of  the  best  quality. 
Mainwaring  v.  Brandon,  2  Moore,  125  ;  19  R.  R. 
497. 

A  party  employing  another  to  present  a  bill  for 
acceptance  is  entitled  to  i-ecovcr  nominal  damages 
against  such  agent  if  he  fails  to  present  it ; 
although  no  real  damage  whatever  is  occasioned 
by  the  neglect,  the  bill  and  costs  having  been 
paid  by  other  persons  liable  on  it.  Van  Wart  v. 
Wooley,  M.  &  M.  520. 

Merchants  in  London  received  from  a  mere 
stranger  abroad  a  bill  of  lading  in  a  letter,  request- 
ing them  to  effect  an  insurance  ;  they  declined 
doing  so,  but  bon&  fide  indorsed  the  bill  of  lading 
to  a  friend  of  his,  who  failed  : — Held,  that  the 
merchants  were  liable  to  the  consignor  for  the 
amount.  Corlett  v.  Oord^n,  3  Camp.  472  ;  14 
R.  R.  813. 

An  agent  who  applies  money  remitted  to  him 
to  his  own  use  is  liable  for  interest,  but  not  if 
he  suffers  it  to  lie  dead  in  his  hands.  Rogers  v. 
Bockniy  2  Esp.  704. 

The  London  agent  of  the  plaintiff,  a  Parsee 


971 


PEINCIPAL  AND  AGE^I—Iiights  and  LiabiUtiet  of. 


972 


merchant  at  Bombay,  having  a  claim  against 
him,  partly  for  a  debt,  not  disputed,  and  partly 
for  a  liquidated  demand  on  a  guarantee,  which 
was  disputed,  wrongfully  transferred  to  himself 
certain  shares  of  the  plaintiff^s,  under  a  power  of 
attorney,  in  satisfaction  of  his  supposed  claim. 
The  plaintiff  sued  him  for  the  improper  transfer  : 
— Held,  that  he  was  entitled  to  recover  the  full 
value  of  the^ shares.  Dantra  v.  Stiebel,  3  F.  &  F. 
951. 

A.,  a  merchant  at  Seville,  wrote  to  B.,  his  agent 
at  Liverpool,  desiring  him  to  insure  a  cargo  of 
fruit  to  that  place.  B.,  acting  bon&  fide, 
instructed  C,  a  person  who  had  occasionally 
acted  as  A.'s  agent  in  London,  to  get  a  policy 
effected  there.  C.  for  that  purpose  employed  D., 
an  insurance  broker,  who  effected  the  insurance 
in  his  own  name,  and  afterwards  received  the 
amount  of  a  loss  from  the  underwriters,  but 
retained  it,  claiming  a  lien  for  a  debt  due  to  him 
from  C,  in  respect  of  premiums  and  commission 
in  former  transactions.  In  an  action  by  A. 
against  B.  for  negligently  omitting  to  effect  a  good 
and  available  insurance  u]>on  the  cargo,  and 
neglecting  to  take  steps  to  get  the  money,  and 
for  money  had  and  received,  the  judge,  treating 
it  as  immaterial  whether  the  letter  of  instruc- 
tions from  B.  or  C.  had  been  shewn  to  D.  or  not, 
ruled  that  B.  had  violated  his  duty  as  agent  by 
employing  another  agent  in  London,  instcaii  of 
effecting  the  policy  himself,  and  that  he  was 
responsible  for  the  whole  amount  received  from 
the  underwriters  by  D. : — Held,  that  this  was 
not  the  true  measure  of  damages ;  for  that,  if 
B.'s  letter  of  instructions  had  l^n  shewn  to  D. 
at  the  time  he  was  employed  to  effect  the  policy, 
he  could  acquire  no  lien  upon  the  proceeds  for  the 
debt  due  to  him  from  C,  and  his  unlawful  deten- 
tion of  the  money  could  not  give  A.  a  right  of 
action  against  B.  for  the  whole  amount  so 
received  by  D.,  though  B.  might  be  liable  for 
some  nominal  damages  in  respect  of  the  breach 
of  his  duty  as  agent ;  and  therefore  that  fact 
ought  to  have  been  ascertained.  Cahill  v.  Daw- 
san,  3  C.  B.  (N.8.)  106  ;  26  L.  J.,  C.  P.  263  ;  3  Jur. 
(N.8.)  1128. 

5.  Duties  abising  from  Fiduciabt 
Relationship. 

Agent  A  Truitee — Defence  of  Statute  of  Limi- 
tation!.]— An  agent  who  is  empowered  to  retain 
in  his  own  hands  his  principal's  money,  for  the 
purpose  of  investment,  is  a  trustee  for  his  prin- 
cipal. Burdick  v.  Oarrick,  39  L.  J.,  Ch.  369  : 
L.  R,  6  Ch.  233  ;  18  W.  R.  387. 

A  gentleman  resident  in  America  by  power  of 
attorney  authorised  two  people  in  fingLeind,  one 
of  whom  was  a  solicitor,  to  get  in  and  sell  his 
property  here  and  reinvest  the  proceeds,  and 
generally  deal  with  it  for  his  benefit ;  he  died 
intestate  in  1859,  whereupon  the  agents  paid  the 
moneys  which  they  had  then  received  under 
the  power,  and  which  ha<l  not  been  reinvested, 
into  a  bank  to  the  account  of  the  firm  of  which 
the  solicitor  was  a  member ;  in  1867  letters  of 
administration  were  taken  out  to  the  intestate 
by  his  widow,  who  filed  a  bill  against  the  agents 
for  an  account : — Held,  that  the  agents  were 
trustees  for  their  principal,  and  could  not  set  up 
the  Statute  of  Limitations  against  his  personal 
representative.    lb. 

Where  two  agents  conspired  to  defraud  their 
principal,  the  estates  of  both  the  agents  will  be 
liable  in  equity  to  the  estate  of  the  principal,  iiS 


respect  of  the  fraud  so  committed.     WaltlMm  v. 
Stainton,  12  W.  R.  63. 

In  such  a  case  an  agent  is  considered  as  a 
trustee  for  his  principal,  and  lapse  of  time  is  no 
bar.    lb. 

Deception.] — Factor  or  correspondent  pre- 
tending to  insure  as  directed,  charged  as  if  he 
had  insured.  But  such  equity  does  not  extend 
to  an  agent  employed  by  him  (ignorant  of  such 
deception).     Tickel  v.  SJwrt,  2  Ves.  239. 

Agent  to  let  Land  or  House.] — An  agent  to 
let  lands  is  bound  to  let  them  to  the  best  advan- 
tage ;  but  upon  the  mere  ground  of  undervalue,  a 
bon&  fide  letting,  which  would  be  binding  on 
the  principal  himself,  will  be  equally  binding  on 
him  when  he  acts  through  an  agent,  if  the  agent 
has  acted  fairly  and  honestly.  Dt/as  v.  Cruise^ 
2  Jo.  &  Lat.  460  ;  8  Ir.  Eq.  R.  407. 

Where  a  house-agent  is  employed  to  let  a 
house,  and  charges  5  per  cent,  commission  on 
letting  it,  it  is  a  question  for  the  jury  whether 
he  undertakes  to  use  reasonable  care  to  ascertain, 
that  the  person  to  whom  he  lets  it  is  in  solvent 
circumstances.  Keyt  v.  Tindall^  1  B.  &  8.  296  ; 
30  L.  J.,  Q.  B.  362  ;  4  L.  T.  403  ;  9  W.  R.  664. 
S.  C,  at  Nisi  Prius,  2  F.  &  F.  444. 

Pocieseion  of  Agent — Acqoiiition  of  Title  to 
Seal  Sitate  by.] — The  possession  of  an  agent  is 
the  possession  of  the  principal ;  and  the  prin- 
cipal may  acquire  a  possessory  title  to  real  estate 
by  receiving  the  rents  for  twenty  years  through 
an  agent,  although  that  agent  is  tbe  person 
really  entitled  to  the  estate.  William*  v.  Pottj 
40  L.  J.,  Ch.  775  ;  L.  R.  12  Eq.  149. 

A  person  claiming,  without  any  real  title,  to 
be  entitled  to  land  is  a  i^crson  wrongfully  claim- 
ing within  the  meaning  of  3  &  4  Will.  4,  c.  27, 
s.  9  ;  and  that  section  applies,  although  the 
claim  may  be  put  forward  under  a  mistake,  and 
without  any  improjier  intention  to  deprive  others 
of  their  property.    lb. 

An  agent  or  a  servant  who  is  allowed  to  occupy 
premises  belonging  to  his  principal  for  the  con- 
venient performance  of  his  duties,  acquires  no 
estate  therein,  although  he  is  also  allowed  to  use 
the  premises  for  carrying  on  therein  an  indepen- 
dent business  of  his  oym.  Wliite  v.  Bay  ley,  10 
C.  B.  (N.8.)  227 ;  30  L.  J.,  C.  P.  253  ;  7  Jur. 
(N.S.)  948. 

Beceipt  of  Bent  by  Agents  barring  Statute  of 
Limitation!.] — So  long  as  an  agent  is  in  receipt 
of  the  rent  of  land,  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27),  s.  3,  will  not  run  against 
his  employer  ;  and  if  a  person  commences  to 
receive  rents  as  the  agent  for  another,  and  after- 
wards continues  to  receive  such  rents,  without 
paying  them  over,  he  must  be  presumed  to 
receive  as  agent  till  the  contrary  is  shewn. 
Smith  V.  Btuneft,  30  L.  T.  100. 

Diioloeore  of  Interest  by  Agent.] — An  agent 
for  sale  who  takes  an  interest  in  a  purchase 
negotiated  by  himself  is  bound  to  disclose  to  his 
princi)ml  the  exact  nature  of  his  interest ;  and 
it  is  not  enough  merely  to  disclose  that  he  has 
an  interest,  or  to  make  statements  such  as  would 
put  the  principal  on  inquiry.  Dunne  v.  Engli»h, 
L.  R,  18  Eq.  524  ;  31  L.  T.  75. 

In  such  a  case  the  burden  of  proving  that  a 
full  disclosure  was  made  lies  on  the  agent,  and 
is  not  discharged  merely  by  thp  agent  swearing 
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that  he  did  so,  if  his  evidence  is  contradicted  by 
the  principal  and  not  corroborated.    Ih, 

A  director  of  a  company  as  the  company's 
agent  purchased  for  the  company  a  property  in 
which,  before  he  became  director,  he  had 
acquired  an  interest.  The  company  had  gone 
into  liquidation,  and  a  shareholder,  whose  shares 
were  fully  paid  up,  took  out  a  summons  under 
8.  165  of  the  Companies  Act,  1862,  and  sought  to 
make  the  director  liable  for  misfeasance  or  breach 
of  trust  on  the  ground  that  the  director  had 
allowed  the  company  to  make  the  purchase 
without  disclosing  his  own  interest,  and  at  a 
price  far  exceeding  the  value  : — Held,  that  the 
application  must  be  dismissed,  the  evidence 
adduced  by  the  applicant  failing  to  shew  either 
that  the  director  had  not  disclosed  his  interest 
or  that  the  purchase-price  was  above  the  value. 
Cavendish' Benti nek  v.  Ftrnn^  57  L.  J.,  Ch.  562  ; 
12  App.  Cas.  662  ;  67  L.  T.  773  ;  36  W.  R.  641  ; 
— H.  L.  CE.) 

Eight  of  Agent  to  Booeive  Benefit  where 
Prinelpal  infliBrfl  no  Lom.] — ^A.,  an  agent,  held 
funds  belonging  to  B.,  his  principal,  but  had 
accepted  bills  dbrawn  by  B.  to  the  full  amount  of 
them.  B.  paid  away  the  bills  to  his  creditors, 
who,  to  relieve  A.  from  liability,  and  without 
the  knowledge  of  B.,  accepted  from  A.  a  com- 
position of  10#.  in  the  pound,  and  gave  him  up 
the  bills,  A.  then  holding  funds  belonging  to  B. 
to  the  full  amount  of  the  bills.  B.  t^terwards 
became  bankrupt,  and  his  assignees  brought  an 
action  against  A.  for  the  difference  between 
the  amount  of  the  bills  and  the  composition  : — 
Held,  that  as  B.  had  been  benefited  to  the  full 
amount  of  the  bills,  the  payment  of  the  com- 
position was,  as  between  him  and  A.,  a  full  pay- 
ment of  the  bills,  and  therefore  that  the  action 
was  not  maintainable.  Stonehmue  v.  Read^  6 
D.  &  R.  603  :  S  B.  &  C.  669. 

Agent  dealing  with  Principal.] — ^An  agent 
cannot  turn  himself  into  a  principal  and  deal 
with  his  real  employers  or  principals  on  that 
footing  without  full  and  fair  disclosure. 
Williamson  v.  Barbour,  60  L.  J.,  Ch.  147  ;  9 
Ch.  D.  629  ;  37  L.  T.  698. 

An  agent,  employed  to  sell  land,  sold  it  to  a 
company  in  which  he  was  interested  as  a  share- 
holder and  a  director : — Held,  that  he  was 
entitled  to  no  commission  from  his  employer  in 
respect  of  the  sale.  Salamont  v.  Pender,  3  H.  & 
C.  639:  34  L.  J.,  Ex.  95  ;  11  Jur.  (N.S.)  432;  12 
L.  T.  267;  13W.  R.  637. 

An  agent  employed  to  purchase  cannot  buy 
his  own  goods  for  his  principal,  neither  can  an 
agent,  employed  to  sell,  purchase  for  himself  his 
princiimrs  goods.  Principals  may  either  repudi- 
ate such  transactions  altogether,  or  adopt  and 
take  the  benefit  of  them.  Bentley  v.  Craxen,  18 
Beav.  75. 

Although  a  confidential  relation  subsists 
between  the  beneficial  owner  and  an  agent 
employed  by  the  trustee  for  the  management 
of  the  trust  property,  yet  there  is  no  actual 
incapacity  in  the  agent  to  purchase  from  the 
beneficial  owner,  even  though  the  latter  has  not 
had  the  advantage  of  independent  professional 
advice  ;  in  such  a  case,  however,  it  is  not  suffi- 
cient for  the  agent  to  shew  that  he  gave  the  full 
value ;  he  must  go  further,  and  shew  that  he 
dealt  with  the  beneficial  owner  at  arm's  length, 
and  after  a  full  disclosure  of  all  that  he  knew 
with  respect  to  the  property.    King  v.  Anderson, 


It.  R.  8  Eq.  147.    Reversed,  Ir.  R.  8  Eq.  625— 
Ch.  Ap. 

Although  a  (person  who  as  principal  employs  a 
broker  to  transact  business  for  him  in  a  par- 
ticular market,  is  bound  by  the  usage  of  that 
market,  though  unknown  to  him,  provided  the 
usage  is  one  that  merely  regulates  the  mode  of 
pei*forniitig  the  contract,  and  does  not  change 
the  intrinsic  character  of  the  contract,  yet  where 
the  usage  is  one  which  gives  the  broker  an  interest 
at  variance  with  his  duty,  as  by  converting  him 
into  a  principal  instead  of  a  mere  agent  to  estab- 
lish  privity  of  contract  between  two  principals, 
such  a  usage  is  not  binding  on  a  principal  who, 
being  ignorant  of  the  usage,  employs  a  broker 
to  whom  the  usage  is  known  to  perform  the 
ordinary  and  accustomed  duties  belonging  to  the 
office  or  employment  of  a  broker.  The  principal 
is  not  bound  to  inquire  what  the  usage  may  be, 
or  whether  there  is  any  particular  usage  affect- 
ing the  market  in  which  he  pro(>oses  to  deal. 
Robinson  v.  Mollett,  44  L.  J.,  C.  P.  362  ;  L.  R.  7 
H.  L.  802 ;  33  L,  T.  644.  Reversing  20  W.  R. 
644— Ex.  Ch. 

A  Liverpool  merchant  employed  brokers  of 
London  to  buy  tallow  for  him  in  the  London 
tallow  market.  They  having  other  orders,  bought 
in  their  own  name  a  quantity  sufficient  to  cover 
all  their  orders,  and  by  letter  they  informed  the 
merchant  that  they  bad  bought  on  his  account 
so  many  tons ;  but  they  did  not  mention  the 
name  of  the  seller.  A  few  days  after  they  sent 
him  notice  that  they  were  ready  to  deliver  to  him 
so  many  casks  of  tallow  in  fulfilment  or  part  ful- 
filment of  his  order,  but  they  did  not  allude  to 
any  thinl  party  as  the  seller.  He  acknowledged 
the  receipt  of  these  notices  without  observation. 
There  is  a  custom  on  the  London  tallow  market 
for  brokers  when  they  receive  orders  to  contract 
in  their  own  names,  and  if  their  principals  refuse 
to  accept  or  deliver,  to  buy  or  sell  against  them, 
and  charge  them  with  the  loss.  The  merchant 
was  ignorant  of  this  custom.  On  becoming 
aware  of  it,  and  of  the  mode  in  which  his  order 
had  been  executed,  tallow  having  in  the  mean- 
time fallen,  he  refused  to  take  the  tallow : — 
Held,  that  as  the  brokers  were  employed  to  act 
as  brokers  only,  the  custom  which  converted 
them  into  principals  was  inconsistent  with  theT 
employment,  and  as  the  merchant  was  ignorant 
of  It  when  he  gave  his  orders,  he  was  not  bouna 
by  the  custom.    lb. 

Held,  also,  as  the  first  notice  sent  by  the 
brokers  was  that  they  had  bought  on  his  account, 
he  was  not  thereby  put  on  inquiry  as  to  the 
custom  or  as  to  the  name  of  the  seller,  and  he 
was  not  bound  to  accept  when  it  turned  out  that 
his  own  brokers  might  in  fact  be  the  vendors,  or 
to  pay  them  the  difference  between  the  price  at 
which  they  bought  and  that  at  which  they  sold 
in  consequence  of  his  having  refused  the  con- 
tract,   lb. 

The  bankrupt  was  employed  as  broker  by 
petitioner,  and  sold  goods  for  him  nominally 
to  A.,  as  appeared  by  sold-note,  but  really  to 
A.  and  himself  on  a  joint  account,  as  appeared 
by  bought-note,  and  became  bankrupt : — Held, 
a  fraud,  and  sale  void,  and  so  much  of  the 
goods  as  then  remained  in  his  hands  were 
ordered  to  be  si)ecifically  delivereil  up  to  peti- 
tioner. Huthj  Ex  parte,  Peniberton,  In  re,  Mont. 
&  C.  667  ;  4  Deac.  294. 

Xanager  obtaining  Aeeommodation  firom  Bank 
—Duty  to  Diioloie.]— C.  was  api>ointed  manager 
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of  a  bank  in  London,  with  permission  to  carry 
on  his  separate  trade  as  a  merchant.  In  that 
character  he  dealt  with  the  bank  of  which  he 
was  manager  on  the  terms  usual  between  banker 
and  customer.  Upon  one  transaction  in  his 
separate  trading,  being  possessed  of  certain  bills 
for  his  own  benefit,  drawn  and  accepted  by  two 
firms  reputed  to  be  in  good  credit,  he  deposited 
them  with  the  bank  (not  indorsing  them),  and 
obtained  an  adyance  upon  them.  The  trans- 
action was  therefore  not  a  discount  but  a  loan. 
The  drawers  and  acceptors  of  the  bills  subse- 
quently became  bankrupt : — Held,  that  C.  was 
liable  to  make  good  the  loss.  Gwatkin  v.  Camp- 
bell, 1  Jur.  (N.B.)  131. 

A  manager  of  a  bank  is  not  entitled  to  grant 
himself  the  same  accommodation  in  respect  of 
his  separate  trade  which  he  might  obtain  from 
an  independent  banker ;  and  it  would  be  neces- 
saiy  for  him,  in  order  to  sustain  any  such 
transaction,  to  shew  that  he  had  brought  the 
whole  circumstances  most  fully  and  fairly  before 
the  directors.  It  is  not  enough  to  shew  merely 
that  he  had  not  concealed  anything.  If  he 
could  shew  that  he  had  so  brought  the  circum- 
stances to  their  knowledge,  or  that  the  directors 
had  sanctioned  the  proceeding  subsequently, 
such  a  proceeding  might,  however,  be  permitted 
to  stand.    lb. 

Agent  pnrohatiiig  Property  intended  to  be 
pnroliaeed  by  Prineipal.]— A.,  who  was  in  treaty 
for  the  purchase  of  a  house,  consulted  B.,  a  sur- 
veyor, as  to  the  expense  of  certain  alterations  ; 
A.  not  having  paid  his  deposit  by  a  certain  time 
the  treaty  went  off  : — Held,  that  there  was  no 
such  fiduciary  relation  between  A.  and  B.  as  to 

Erevent  B.  from  purchasing  the  house,  although 
e  made  the  bargain  on  the  very  day  that  A.'s 
treaty  was  put  an  end  to.  Shaw  v.  Davis,  3 
L.  T.  135. 

But  in  a  suit  to  set  aside  the  purchase,  B.  had 
to  bear  his  own  costs.    lb. 

If  an  agent  employed  to  purchase  an  estate 
becomes  the  purchaser  for  himself,  he  is  to  be 
considered  as  a  trustee  for  his  principal.  Leea  v. 
yuttall,  2  Myl.  &  K.  819.  Affirming  1  Russ.  &  M. 
53  ;  Taml.  282. 

Using  Materiftli  gained  in  conrte  of  Employ- 
ment]— Agents  are  not  entitled  to  use  the 
materials  gained  or  collected  by  them  in  the 
course  of  their  employment  to  the  detriment  of 
their  principal.  Iteuter's  Telegram  Co.  v.  Byron, 
(43  L.  J.,  Ch.  661)  doubted.  Lamh  v.  Etam, 
62  L.  J.,  Ch.  404  ;  [1893]  1  Ch.  218  ;  2  R.  189  ; 
68  L.  T.  131 ;  41  W.  R.  405— C.  A. 

Aetion  by  Agent  for  Ooodi  Sold.]— In  the 
absence  of  evidence  of  custom  otherwise,  a  broker 
may  not  treat  himself  as  principal,  and  sue  his 
employer  as  for  goods  bargained  and  sold.  White 
V.  Benekendorf,  29  L.  T.  475. 

The  plaintiffs,  as  brokers,  bought  for  the  defen- 
dant upon  the  6th  January  five  tons  of  india- 
rubber  at  2#.  ll^d.  per  pound,  and  sent  him  a 
bought-note  in  which  the  india-rubber  was  set 
out  as  deliverable  "during  the  month  of  January." 
A  corresponding  sold-uote  was  sent  to  the  sellers, 
at  whose  instance  the  plaintiffs  struck  out 
"  during  the  month  of  January,"  and  wrote  "  forth- 
with," but  did  not  communicate  the  alteration 
to  the  defendant.  On  the  7th  January,  the 
defendant  decided  to  throw  up  the  contract,  and 
sent  an  order  to  the  plaintiffs  to  sell  at  Ss.    The 


plaintiffs  could  only  sell  at  2s.  lOd.,  and  having 
paid  the  sellers  at  the  rate  of  2s.  ll^d.  sued  the 
defendajit  for  the  difference  : — Held,  that  the 
alteration  was  material — that  the  plaintiffs  could 
not  treat  themselves  as  principals  and  recover 
for  goods  bargained  and  sold;  and  that  the 
alteration  being  material  the  plaintiff  had  paid 
to  the  sellers  what  the  defendant  was  not  bound 
t<o  pay,  and  consequently  could  not  recover  for 
money  paid  to  the  defendant's  use.    lb. 

A  prior  contract  (at  the  same  price)  having 
been  made  by  the  pkiintiffs,  with  other  sellers, 
and  cancelled  at  the  instance  of  such  sellers : — 
Held,  per  Brett,  J.,  that  in  making  such  prior 
contract,  the  plaintiffs  had  exhausted  their 
authority,  and  had  no  power  to  make  another. 
lb. 

S.  employed  T.  &  Co.,  who  were  cotton  brokers 
in  London,  to  buy  500  bales  of  cotton  for  him, 
telling  them  to  buy  gradually  at  S^.,  if  they 
could  not  do  better.  Cotton  could  not  then  have 
been  bought  at  S\d.  They  shortly  afterwards 
passed  to  8.  a  bought-note,  "Bought  on  your 
account  500  bales,  &c.,  at  8^."  This  was  signed 
by  T.  &  Co.,  as  brokera,  and  at  the  bottom  of  the 
note,  a  charge  of  ^  per  cent,  was  made  for 
brokerage.  Before  delivery  of  the  cotton,  S. 
became  aware  that  they  had  not,  at  the  time  of 
their  passing  this  bought-note,  made  any  contract 
for  him  for  the  purchase  of  cotton,  but  that  they 
had  sub^quently  bought  the  500  bales,  in  their 
own  name,  to  enable  them  to  make  delivery  to 
him,  partly  at  8^.  and  partly  at  T^grf.  per  pound, 
S.  would  not  have  accepted  the  bought-not«  from 
them  if  he  had  known  tnat  they  were  thus  acting 
as  principals  in  the  transaction.  On  becoming 
aware  of  the  state  of  circumstances,  S.  refused 
to  accept  the  cotton,  and  an  action  was  brought 
to  recover  damages  for  such  non-acceptance.  It 
was  proved  that  there  was  a  custom  in  the 
London  cotton  market  that,  if  a  broker  bought  for 
his  employer  of  an  undisclosed  principal,  he  was 
liable  himself  upon  the  contract: — Held,  that 
the  action  was  not  maintainable,  as  no  contract 
of  sale  had  been  made  between  T.  &  Co.  and  S. 
Tctley  V.  Shaitd,  23  L.  T.  668  ;  20  W.  R.  206. 

T.  &  Co.,  before  the  expiration  of  the  time  for 
the  delivery  of  the  cotton,  tendered  marks  of 
cotton  not  in  accordance  with  the  terms  of' 
the  contract,  but  on  S.  rejecting  the  same, 
they,  before  the  expiration  of  the  time  fixed 
for  delivery,  tendered  marks  of  cotton  in  accor- 
dance with  the  contract : — Held,  that  they  had 
not,  by  the  first  delivery,  broken  the  contract,  so 
as  to  justify  S.  in  refusing  to  accept  the  cotton 
subsequently  tendered.    lb. 

Xoneyi  held  in  a  Fidnoiary  Charaoter  — 
Advanoei  for  Partioular  Porpoie  misappropriated 
by  Agent.  ^The  defendants  were  brewers,  and 
employed  "F.  as  their  "  malting  agent."  The 
regular  course  of  business  between  the  defen- 
dants and  F.  was  as  follows :  F.  occupied  the 
malting  premises,  and  took  out  the  necessaiy 
licences.  It  was  his  duty  to  buy  barley  in  his 
own  name  as  principal  for  cash,  to  send  in  to  the 
defendants  certain  periodical  accounts  of  the 
barley  so  bought  frcm  time  to  time  and  the 
prices  of  the  same,  to  submit  samples  to  the 
defendants,  and  if  the  barley  was  approved  of  by 
them  to  malt  it  and  deliver  the  malt  to  the 
defendants,  receiving  a  commission  upon  the 
quantity  of  barley  steeped.  The  quantity  of 
malt  required  by  large  brewera  being  very  great, 
the  brewer,  and  not  the  malting  agent,  provides 
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the  capital  for  the  purchase  of  the  barley.  In 
the  present  case  the  defendants  kept  accounts  at 
certain  provincial  banks,  upon  which  F.  was 
empowered  to  draw,  and  from  time  to  time  the 
defendants  paid  in  lump  sums  to  the  credit  of 
those  accounts,  in  accordance  with  current 
requirements,  as  shewn  by  the  accounts  sent  in 
by  F.  of  barley  purchased,  but  these  sums  were 
not  intended  to,  nor  did  they,  represent  any  pay- 
ments for  any  specific  barley.  F/s  business  was 
to  act  as  malting  agent  for  the  defendants 
exclusively.  The  defendants  paid  the  duty  as  the 
same  became  payable  upon  the  malt  in  F.^s  pre- 
mises. F.  had  fraudulently  departed  from  the 
regular  course  of  business.  Instead  of  buying 
barley  for  cash  and  applying  the  balances  at  the 
provincial  banks  in  payment  for  the  same,  he 
had  been  in  the  habit  of  sending  in  to  the  defen- 
dants fictitious  accounts  of  barley  purchased, 
misappljring  the  sums  paid  in  for  his  own  pur- 
poses, and  providing  the  malt  needed  for  the 
defendants*  purposes  by  purchasing  barley  or 
ready-made  malt  on  credit.  He  likewise  from 
time  to  time  sold  barley  which  had  been  brought 
on  to  the  maltings  to  raise  money  for  his  own 
purposes.  The  defendants  believed,  in  conse- 
quence of  the  fictitious  accounts  and  other  false 
representations  of  F.,  that  barley  was  from  time 
to  time  purchased  for  cash,  in  accordance  with 
the  regular  course  of  business,  and  on  the  faith 
thereof  continued  to  pay  sums  of  money  into  the 
b^nks  for  the  purpose  of  paying  for  such  barley, 
which  they  believed  wer©  so  applied.  F.  subse- 
quently absconded,  leaving  upon  bis  premises 
barley  to  the  value  of  about  22,0002.,  and  malt 
to  the  value  of  about  35,0002.,  upon  part  of  which 
duty  had  been  paid  by  the  defendant*.  The 
value  of  such  malt  and  barley  was  less  than  the 
amount  drawn  from  the  banks  and  misappro- 
priated by  F.  The  defendants  seized  the  barley 
and  malt  so  left  on  F.'s  premises,  and  F.  having 
been  adjudicated  bankrupt,  the  trustee  in  bank- 
ruptcy sued  the  defendants  for  the  yalue  of  the 
same  ; — Held,  that  the  moneys  advanced  by  the 
defendants  to  provide  for  the  purchase  of  the 
barley,  were  impressed  with  a  trust ;  that  even  if 
the  barley  and  malt  left  on  the  premises  of  F. 
were  not  bought  in  accordance  with  the  authority 
given  to  him,  and  the  legal  property  in  the  same 
was  not  vested  in  the  defendants,  but  in  F., 
nevertheless  F.  was  a  trustee  for  the  defendants, 
to  the  extent  of  the  sums  advanced  by  them,  of 
such  barley  and  malt,  the  same  being  either  the 
product  of  trust  moneys,  or  in  substitution  for 
the  barley,  in  payment  for  which  F.  ought  to 
have  applied  such  trust  moneys  ;  that  F.  could 
not  have  set  up  his  own  breach  of  trust  or  have 
been  heard  to  allege  that  the  barley  and  malt 
was  bought  otherwise  than  according  to  the 
authority  given  to  him  ;  that  the  trustee  in 
bankruptcy  could  not  in  this  respect  stand  in  a 
better  position  than  F. ;  that  the  barley  and 
malt  were  not  in  the  order  and  disixwition  of  F. 
as  reputed  owner  thereof,  it  being  notorious  that 
"  malting  agents  "  are  not  usually  the  owners  of 
the  barley  and  malt  on  their  maltings  ;  and  that 
consequently  the  plaintiff  could  not  recover. 
HtirriJt  v.  Truman,  61  L.  J.,  Q.  B.  338  ;  9  Q.  B.  D. 
264  ;  46  L.  T.  844  ;  30  W.R.  533— C.  A. 

Letters  addreiied  to  Agent   at   Prinoipal'i 
Office — Bighti  as  to,  after  DiBmiiial.] — B.  was 

employed  to  manage  one  of  L.'s  branch  offices  for 
the  sale  of  machines,  and  resided  on  the  premises. 
He  was  dismissed  by  L.,  and  on  leaving  gave  the 


postmaster  directions  to  forward  to  his  priyate 
residence  all  letters  addressed  to  him  at  L.'s 
branch  office.  He  admitted  that  among  the 
letters  so  forwarded  to  him  were  two  which  re- 
lated to  L.'s  business,  and  that  he  did  not  hand 
them  to  L.,  but  rctume<l  them  to  the  senders. 
After  this  dismissal,  he  went  about  among  the 
customers,  making  oral  statements,  reflecting  on 
the  solvency  of  L.,  and  advised  some  of  them  not 
to  pay  L.  for  machines  which  had  been  supplied 
through  himself.  L.  brought  an  action  to  restrain 
B.  from  giving  notice  to  the  post-office,  to  for- 
ward to  B.'s  residence  letters  addressed  to  him 
at  L.'s  office,  and  also  asking  that  he  might  be 
ordered  to  withdraw  the  notice  already  given  to 
the  post-office : — Held,  that  the  defendant  had 
no  right  to  give  a  notice  to  the  post-office,  the 
effect  of  which  would  be  to  hand  over  to  him 
letters,  of  which  it  was  probable  that  the  greater 
part  related  to  Ii.*s  business,  and  a  mandatory 
injunction  was  granted  to  compel  the  defendant 
to  withdraw  his  notice,  the  plaintiff  undertaking 
to  open  the  letters  at  stated  times,  with  liberty 
for  the  defendant  to  be  present  at  the  opening. 
Herman  Liwff  v.  Bean,  53  L.  J.,  Ch.  1128 ;  26 
Ch.  D.  306  ;  61  L.  T.  442 ;  32  W.  R.  994  ;  48 
J.  P.  708— C.  A. 

Produotion  of  Doonmenti  by  Agent  to  Perioni 
appointed  by  Prinoipal.] — ^A  firm  of  merchants 
residing  abroad  brought  an  action  against  their 
agent  in  this  country  claiming  production  of  the 
documents  relating  to  their  business  to  a  person 
appointed  by  them  for  that  purpose.  The  de- 
fendant put  in  a  defence  stating  that  the  person 
appointed  by  the  plaintiff  was  a  clerk  in  a  rival 
and  unfriendly  house  of  business,  for  which 
reason  he  objected  to  produce  the  documents  to 
him,  but  that  he  was  wUling  to  produce  them  to 
any  proper  person.  The  plaintiff  moved,  under 
Ord.  XXV.  r.  4,  to  strike  out  the  defence : — 
Held,  that  although  a  principal  had  a  general 
right  to  the  production  of  documents  in  the 
hands  of  his  agent  to  any  person  appointed  by 
him,  he  cannot  insist  on  their  being  produced  to 
an  improper  i)erson  ;  and  therefore  the  defence 
disclosed  a  reasonable  answer  to  the  claim. 
Whether  an  action  for  the  sole  purpose  of  en- 
forcing the  pitxiuction  of  documents  to  a  parti- 
cular person  will  lie,  quaere.  Dadswell  v.  Jaeohg, 
56  L.  J.,  Ch.  233  ;  34  Ch.  D.  278  ;  65  L.  T.  857  ; 
35  W.  B.  261— C.  A. 


6.  Liability  to  Account. 

a.  Of  Aflrent. 

i.  Persons  Liable, 

Land  Agent.] — ^A  landowner  may  maintain  a 
suit  in  equity  against  the  agent  and  manager  of 
his  estates,  if  the  object  of  such  suit  is  either  to 
obtain  an  account  (and  in  that  case  allegations 
of  fraud  or  special  circumstances  are  unneces- 
sary), or  to  obtain  the  delivery  up  by  the  agent 
of  documents  in  his  hands  belonging  to  the  land- 
owner. Makepeace  v.  Ri}gerSy  4  De  G.  J.  &  S. 
649  ;  34  L.  J.,  Ch.  396  ;  11  Jur.  (N.8.)  314  ;  12 
L.  T.  221  ;  13  W.  R.  666. 

Upon  a  bill  filed  against  the  executors  of  a 
land  steward  and  paid  agent,  it  was  held,  that 
his  estate  was  liable  to  make  good  such  sums  as, 
but  for  his  wilful  neglect  and  default,  he  might 
have  received.  Salisbury  v.  Morrioe,  11  L.  J. 
Ch.  114. 


979 


PEINCIPAL  AND  AGBiiT— Rights  a)td  Liabilities  of. 


980 


Co-Faotor.] — A  surviving  factor  must  account 
both  for  himself  and  his  co-factor,  though  ad- 
mitted that  the  executrix  of  the  deceased  factor 
was  compellable,  and  that  among  merchants  the 
jus  accrescendi  has  no  place.  HolUeomb  v.  Rivers^ 
1  Ch.  Ca.  127. 

InliEUit.1 — Infant  cannot  be  made  to  account  as 
factor.    Smally  v.  Snially^  1  £q.  Abr.  6. 

Adminiitrator  of  Apprentice.] — If  a  merchant 
employs  his  apprentice  as  a  factor  beyond  sea, 
and  he  dies,  bis  administrator  shall  account. 
Lee  V.  Bowler^  Rep.  t.  Finch,  126. 

Agent  alio  Solioitor.] — It  is  no  objection  to  a 
claim  or  bill  filed  for  an  account  against  a  con- 
fidential agent  that  he  has  been  also  employed 
as  a  solicitor  in  respect  of  the  same  matter. 
Oddy  V.  Secher,  2  Sm.  &  G.  193. 

Agent  Inoapable.] — The  nature  of  the  employ- 
ment of  a  confidential  steward  or  agent  imposes 
upon  him  the  duty  of  keeping  and  rendering 
proper  accounts  of  all  his  dealings  and  transac- 
tions with  his  employer ;  and  where  no  regular 
settlement  of  accounts  has  taken  place  between 
the  employer  and  such  steward  or  agent,  there  is  a 
right  to  have  the  accounts  taken  under  a  decree 
of  the  court ;  but  a  bill  by  an  administrator  for 
such  an  account  was  dismissed,  with  costs,  it 
appearing  that  the  defendant  had  not  undertaken 
the  duty  of  keeping  accounts,  and  that  his 
education  and  capacity,  as  well  as  the  course  of 
dealing  between  him  and  his  employer,  were  in- 
consist'Cnt  with  the  notice  of  his  keeping  regular 
accounts.  Tindall  v.  Powell,  4  Jur.  (N.S.)  944  ; 
6  W.  R.  850. 

Agent   who   haa   already    Aooonntod.]  —  A 

receiver  to  the  guardian  of  an  in&int.  who  has 
his  aooount  allowed  him  by  the  guardian,  shall 
not  be  obliged  to  account  over  again  to  the 
infant  when  he  comes  of  age.  ClaveHng's  Casfij 
Pre.  Ch.  635. 

A  trustee  empowered  8.  to  manage  a  trust 
estate.  S.  accounted  to  him.  The  trustee  died, 
yet  S.  was  decreed  to  account  again  to  cestui  que 
trust.    Pollard  v.  Downet,  2  Ch.  Ca.  121. 

On  suspicious  circumstances  in  the  answer  a 
general  account  was  decreed  agninst  a  steward, 
notwithstanding  a  receipt  in  full,  which  was 
allowed  only  as  proof  of  the  particular  pay- 
ment, not  of  a  general  release  or  discharge  upon 
an  account  stated  ;  though  under  circumstances 
it  might  have  that  effect,  as  upon  proof  that  the 
principal  never  would  give  any  vouchers,  and 
an  account  kept  by  the  steward.  Ididdleditch  v. 
Sharland,  5  Ves.  87. 

A  man  swears  he  received  money  as  a  menial 
servant,  and  paid  it  over  to  his  master.  He 
shall  not  account  for  it  again.  Anon»,  1  Vern. 
136.  S.  P.,  PoUs  V.  Pottit,  Id,  207.  But  see 
Id.  95. 

Agreement  between  Agent  and  Third  Party — 
OroBs  Snm  in  Lien  of  all  Claims.] — A.  had  long 
eriiploj'ed  B.  as  his  stewanl,  professional  mlviser, 
and  general  confidential  agent ;  disputes  having 
arisen  between  them,  an  agreement  was  entered 
into  between  B.,  and  a  clergyman  acting  on 
behalf  of  A.,  by  which  a  gross  sum  was  to  be 
paid  to  B.,  in  lieu  of  all  his  claims ;  but  no 
accounts  or  vouchers  were  rendered  or  produced 
by  A.,  nor  any  bill  of  costs  deliveretl ;  that 
agreement  will  not  protect  B.  from  rendering  an 


account  to  his  principal.    Jenkins  v.  Gould,  3 
Russ.  385. 

Disputes  existing  between  A.  and  his  solici- 
tor, receiver  and  confidential  agent,  B.,  which 
involved  long  and  intricate  matters  of  account, 
an  authority  was  given  by  A.  to  a  third  person ^ 
to  settle  any  account  in  which  he.  A.,  had  an 
interest,  and  to  compromise  any  claims  which  he 
might  have  ;  such  an  authority  will  not  empower 
that  third  pei-son  to  make  an  agreement  without 
the  production  or  examination  of  any  account, 
that  a  gross  sum  should  be  paid  to  B.  in  lieu  of 
all  his  demands  on  A.    lb. 

Banker.] — A  bill  for  account  will  lie  against 
a  banker  oy  his  customers.  Bowles  v.  Orr,  1 
Y.  k  CoU.  464. 

Penon  in  Unanthorieed  Ooonpation  of  Pre- 
mises. ]— A.  had  a  title  to  some  houses  which,  on 
going  abroad,  he  committed  to  the  care  of  hia 
brother,  who  afterwards  becoming  a  prisoner, 
defendant  entered  and  enjoyed  several  years  : — 
Decreed,  he  should  account  to  A.  Lister  v. 
Lister,  Ca.  t.  Finch,  285. 

Sub-Agent.] — Bill  for  an  account  by  a  princi- 
pal against  his  agent  and  a  person  employed  by 
the  latter  as  his  sub-agent  dismissed  as  against 
both,  notwithstanding  the  sub-agent  had  had  the 
entire  management  of  the  principal's  affairs,  and 
had  communicated  with  him  directly  on  the 
subject  of  them.  Lovkwqod  v.  Abdy,  14  Sim. 
437  ;  9  Jur.  267. 

ii.  Property  Originally  Intrusted, 

Goods  Sold.] — If  goods  are  consigned  to  a 
factor  for  sale  on  commission,  the  law  will  raise 
a  contract  to  account  for  such  as  are  sold,  to  pay 
over  the  proceeds,  and  to  deliver  the  residiie 
unsold  on  demand  ;  but  an  action  does  not  lie 
against  him  for  not  accounting  till  after  a  de- 
mand made  for  an  account.  Topham  v.  Brad' 
dick,  1  Taunt.  572  ;  10  R.  R.  610. 

If  a  declaration  in  an  action  to  recover  the 
price  of  goods  sent  for  sale  on  commission  alleges 
that  the  defendant  sold  but  did  not  account  to 
the  plaintiff,  he  must  prove  that  a  sale  actually 
took  place  :  and  it  will  not  be  presumed,  even  at 
a  distance  of  twelve  months  after  the  delivery  of 
the  goods.    Elboum  v.  Upjohn,  1  Car.  &  P.  672. 

Stoek  Sold  to  meet  Bill  of  Prinoipal.]— De- 
fendant had  stock  in  the  East  India  funds,  in 
trust  for  plaintiff,  and  a  bond  in  his  own  name 
from  the  company,  but  in  trust  for  plaintiff. 
Plaintiff  being  abroad  drew  a  bill  on  defendant, 
and  promised  to  send  him  effects  to  pay  it ;  de^ 
fendant  accepted  the  bill ;  but  before  it  was  due, 
plaintiff  failed.  Defendant  thereupon  sold  the 
stock  and  bond  to  pay  the  bill,  at  a  great  dis- 
count, though  at  the  current  price.  Two  years 
afterwards  the  stock  and  bond  having  risen  in 
value,  plaintiff  went  to  defendant,  and  desired 
him  to  sell  and  reimbui-se  himself.  On  a  bill  by 
plaintiff  for  an  account : — Held,  that  the  want 
of  effects  was  sufficient  to  justify  defendant  in 
the  sale  without  orders,  for  as  much  as  would  pay 
the  bill ;  but  it  appearing  that  the  produce  of 
the  stock  alone  was  sufficient  to  answer  the  bill, 
defendant  was  decreed  to  account  for  the  bon<l 
according  to  the  value  at  the  time  plaintiff  gave 
directions  for  the  sale.  Henriques  v.  Franchise, 
Pre.  Ch.  205. 
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Freight  Porfeited  by  Nonpayment  of  Custom 
Duty.] — If  a  factor  evades  the  custom  of  goods 
due  to  a  foreign  prince,  and  thereby  incurs  the 
punishment  of  a  felon,  and  the  forfeiture  of  the 
whole  freight,  he  shall  have  the  benefit,  for  he 
ran  the  risk.  Smith  v.  Oxetiden,  1  Ch.  Ca.  25. 
S.  P.,  Xmpe  V.  Je^wH,  1  Ch.  Ca.  76. 

SeffuSf  if  the  factor  evades  the  custom  due  to 
the  King  of  England,  for  that  is  a  fraud.  Borr 
or  Btyrre  v.  Vandall  or  Vande,  1  Ch.  Ca.  30 ; 
NeL  87. 

Injunction  Bestraining  Transfer  of  Stook 
bought  by  Agent.] — Injunction  until  answer, 
restraining  a  transfer  of  stock  standing  in  the 
name  of  a  steward,  on  strong  evidence,  by  affi- 
davit, that  it  was  the  produce  of  his  master's 
property,  viz.,  rents,  ice,  receivetl  for  many 
years  without  account ;  refused,  as  to  money  at 
his  banker's  in  his  name.  Chifdwortk  (Lora)  v. 
Edwards,  8  Ves.  46  ;  6  R.  R.  212. 


iii.  For  Profits, 

In  what  Caies.] — It  is  an  inflexible  rule  of  a 
court  of  equity  that  no  agent  can  be  allowed,  in 
the  matter  of  his  agency,  to  make  any  profit  for 
himself  without  the  knowledge  and  consent  of 
his  principal,  and  the  fact  that  the  principal  did 
not  suffer  any  injury  by  reason  of  the  dealing  of 
the  agent,  cannot  be  taken  into  consideration  in 
the  application  of  the  rule.  Parker  v.  McKtnna^ 
44  L.  J.,  Ch.  425  ;  L.  R.  10  Ch.  96  ;  31  L.  T.  738  ; 
23  W.  R.  271. 

An  agent  who  was  to  have  an  emolument 
beyond  his  salary,  decreed  to  account  for  profit 
made  by  a  clandestine  sale  to  his  principal, 
on  his  own  account,  of  timber  purchased  for  a 
colliery  :  before  it  was  applied  to  the  use  of 
the  colliery,  some  of  the  owners  retired,  and  it 
was  paid  for  by  those  only  who  remained  ;  the 
former  owners  are  not  necessary  parties  to  a 
suit  by  those  who  remained,  against  the  vendor 
on  account  of  that  sale.  Afassey  v.  DavisSj  2 
Ves.  J.  317  ;  2  R.  R.  218. 

A  person  employed,  on  behalf  of  himself 
and  co-partners,  in  negotiating  the  term  of  a 
lease,  is  not  entitled  to  stipulate  clandestinely 
with  the  lessors  for  any  private  advantage  to 
himself.  Where,  therefore,  a  sum  'of  12,00uZ. 
was  paid  in  purauance  of  such  a  stipulation, 
the  party  receiving  it  was  declared  to  hold  it 
in  trust  for  the  partnership.  Before  the  trans- 
action was  discovered,  one  of  the  partners 
withdrew ;  and  subsequently,  another  partnei* 
assigned  a  share  in  the  stock,  and  in  nis  pro- 
lK)rtion  of  the  claim,  to  persons  then  admitted 
into  the  concern : — Held,  that  the  retireti,  the 
continuing,  and  the  new  partnei-s  were  properly 
joined  as  co-plaintiffs  in  a  suit  to  have  the  trust 
declared.  Faweett  v.  M'/t itehouse,  1  Russ.  k.  M. 
132  ;  4  L.  J.  (O.S.)  Ch.  64  ;  8  L.  J.  (O.S.)  Ch.  50. 

The  plaintiff,  in  1868,  cousignal  a  ship  to  G. 
k  Co.,  in  China,  for  sale,  fixing  a  minimum  price 
of  90,000  dols.,  and  requiring  cash  ))aymeut.  G. 
jc  Co.  employctl  the  defendant  in  Japan  to  sell 
the  ship,  with  the  same  instructions.  This  was 
done  with  the  knowledge  and  consent  of  the 
pbiintiff.  The  defendant,  having  vainly  attempted 
to  sell  the  ship  on  the  terms  mentioned,  took  her 
himself  for  90,000  dols.,  and  about  the  same  time 
resold  her  to  a  Japanese  prince  for  160,000  dols., 
payable  as  to  75,000  dols.  in  cash,  and  the  rest  on 
credit.     The  i)laintiff  was  not  informed  that  the 


defendant  had  purchased  the  vessel  himself,  or 
that  he  had  resold  it,  till  June,  1869,  after  the 
transaction  was  completed.  The  defendant  paid 
90,000  dols.  to  G.  &  Co.,  who  remitted  it  to  the 
plaintiff,  and  eventually  obtained  the  whole 
amount  of  160,000  dols.  from  the  Japanese 
prince.  In  1873  the  plaintiff  filed  a  bill  in 
chancery  to  compel  the  defendant  to  account  for 
the  profit  made  by  him  in  the  resale  of  ship  : — 
Held,  first,  that  the  relation  of  agent  and  prin- 
cipal was  established  between  the  defendant  and 
the  plaintiff,  and  existed  at  the  time  of  the  pur- 
chase and  resale  of  the  ship  by  the  defendant, 
and  that  he  was  therefore  liable  to  act;ount  to 
the  plaintiff  for  the  profit  made  by  him  in  the 
transaction.  Dti  Bustehe  v.  Alt,  47  L.  J.,  Ch. 
381  ;  8  Ch.  D.  286  ;  38  L.  T.  370— C.  A. 

A  covenanted  servant  of  the  East  India 
Company,  being  a  senior  merchant,  and  acting  as 
agent  of  the  company  (as  resident  or  chief  at 
one  of  their  factories),  is  incapable  of  forming 
any  contract  whatsoever,  in  which  the  company 
is  interested  ;  so  as  to  derive  profit  to  himself, 
or  any  otherwise  however  than  for  the  profit 
and  advantage  of  the  company.  And  if  any 
such  contract  be  actually  made  between  him  as 
a  merchant  dealing  for  himself,  and  the  company 
board  of  trade  in  India,  in  which  contract  undue 
advantage  is  taken  by  him,  by  means  of  his 
knowledge  and  influence  as  resident  at  the  factory, 
he  cannot  demur  generally  on  ground  of  want  of 
equity,  to  bill  for  discovery  and  relief  by  comi>any. 
Heiirhnian  v.  East  India  Co.,  8  Bro.  P.  C.  85  ;  1 
Ves.  J.  289. 

Servant  taking  by  collusion  more  than  belongs 
to  his  office  must  account ;  so  must  a  stranger 
upon  a  bargain  with  a  servant,  which  is  a  fraud 
on  the  master.    Ih. 

The  captain  of  a  ship  dies  leaving  money  on 

board,  the  mate  becomes  captain,  and  improves 

the  money,  he  shall  on  allowance  made  him  for 

his  care  in  the  management  of  the  money,  account 

I  for  the  profits  and  not  the  interest  only.    Brown 

I  V.  LiUon,  1  P.  Wms.  140. 

Biiforenoei.] — B.  having  bought  shares  in  a 
company  at  2/.  per  share,  and  knowing  that  K. 
was  desirous  to  buy  such  shares,  represented  that 
he  knew  of  some  shares  which  were  to  be  had 

i  for  32.  or  less,  and  requested  K.  to  give  him 
authority  to  buy  at  that  price.  K.  gave  him 
authority,  but  told  B.  to  do  his  best  for  him  and 
to  get  them  for  less  if  possible.  B.  transferred 
his  shares  to  K.  at  3/.  per  share,  pretending  that 
another  person  was  the  vendor  : — Held,  that  B. 
must  account  to  K.  for  the  difference  between 
the  price  at  which  he  bought  and  the  price  at 
which  he  sold  the  shares  to  K.  Klwher  v. 
Barber,  L.  R.  8  Ch.  56  ;  27  L.  T.  526  ;  21  W.  R. 

I  65. 

Feei.] — ^A.  appoints  B.  his  deputy  in  the  execu- 
tion of  an  office,  and  by  articles  it  is  agreed,  that 
B.  shall  account  with  A.  for  all  fees,  &c.,  accoixl- 
ing  to  the  table  of  fees  belonging  to  the  office,  and 
pay  him  three-fourth  partes  thereof,  and  retain 
the  other  fourth  part  for  his  trouble.  Certain 
fees  are  received  by  B.,  which  he  insists  upon 
being  solely  entitled  to,  because  not  contained 
in  the  table  : — Held,  that  B.  should  account 
with  A.  for  all  fees  ascertained  by  the  table, 
according  to  the  table,  and  for  all  fees  not 
mentionol  therein  according  to  his  receipts, 
and  pay  over  three-fourths  of  the  whole  to  A. 
Machen  v.  istanyon^  1  Bro.  P.  C.  133. 
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Disoonntt.] — In  the  absence  of  a  special  agree* 
ment  an  agent  is  entitled  to  no  more  than  his 
commission,  and  is  boand  to  account  to  his  prin- 
cipal for  all  profits  made  and  all  discounts  or 
other  abatements  receivcxi.  If  the  agent  does 
not  so  account  the  principal  may  dismiss  him 
summarily.  Bui  field  v.  Fournier^  15  B.  176. 
Affirmed  in  C.  A. 

The  defendant,  being  an  accoutrement  maker, 
East  India  and  geneifd  agent,  was  instiiicted  to 
provide  a  cavalry  outfit  for  the  plaintiffs  son. 
The  defendaut  obtained  very  large  discounts 
from  the  tradesmen  supplying  the  goods,  but 
charged  in  his  accounts  with  the  plaintiff  the 
full  prices  as  if  actually  paid  by  him : — Held, 
that,  although  the  defendant  did  not  charge  any 
general  commission  as  agent,  the  amount  of  the 
trade  discounts  must  be  disallowed.  Tu'rnbull  v. 
Garden,  20  L.  T.  218. 

Boniuei.] — The  managing  director  was  before 
the  formation  of  the  plaintiff  company  a  share- 
holder in  two  other  companies,  and  in  consequence 
of  employing  them  to  supply  ice  to  the  plaintiff 
company's  shii)s,  and  to  take  away  the  fish  from 
them,  he  received  from  those  companies  certain 
bonuses  paid  out  of  surplus  profits  after  payment 
of  d i  vidends  at  a  fixed  rate.  Under  an  agreement 
with  the  comjmny  he  was  allowed  to  engage  in 
any  other  business  or  venture  not  prejudicial  to 
the  interests  of  the  company,  and  the  articles 
provided  that  the  directors  might  enter  into 
contracts,  and  do  business  with  the  company  : — 
Held,  that  he  must  account  to  the  plaintiff 
company  for  the  bonuses,  though  the  plaintiff 
company  could  not  have  obtained  them  from  the 
other  companies.  Bitgtan  Deep  Sea  FishifUf  Co. 
v.  Ansell,  39  Ch.  D.  339  ;  59  L.  T.  345— C.  A. 

Acqnieioenoe  or  Laches,  Xffeot  of.] — Held, 
secondly,  that  there  had  been  no  such  acquies- 
cence or  laches  on  the  part  of  the  plaintiff  as  to 
disentitle  him  to  relief.  De  Buenche  v.  Alt^ 
supra. 

Where  Bnle  doee  not  Apply.]— The  rule  that 
an  agent  must  account  to  his  principal  for  any 
secret  profit  made  in  the  course  of  his  agency 
does  not  apply  where  the  principal  is  aware  that 
the  agent  is  remunerated  by  some  allowance  from 
the  other  paities,  but  is  untier  a  misapprehension 
(but  not  misinformed)  as  to  its  actual  extent. 
Great  Western  Ituurarwe  Co,  of  JXew  York  v. 
Cunllffe,  43  L.  J.,  Ch.  741  ;  L.  R.  9  Ch.  626  ;  30 
L.  T.  661. 

A  marine  insurance  company  in  New  York 
employed  merchants  in  this  country  as  their 
agents  to  settle  claims  and  grant  insurances,  and 
also  to  effect  reinsurances.  A  percentage  was 
paid  by  the  company  on  the  firat  two  classes  of 
business,  but  the  agents  were  remunerated  as  to 
the  reinsurances  by  the  brokerage  allowed  to 
them  by  the  under^Titers.  They  charged  the 
company  the  full  amount  of  the  premiums,  but 
were  allowed  by  the  underwriters,  first,  5  per 
cent,  on  the  premiums ;  and,  secondly,  12  per 
cent,  on  the  balance  (if  any)  payable  by  them  to 
the  underwriters  on  the  account  for  the  year, 
crediting  the  underwriters  with  the  premiums 
(less  the  5  per  cent.),  and  debiting  losses.  This 
was  according  to  the  usual  custom  on  the  credit 
system  as  between  brokers  and  underwriters,  but 
the  12  per  cent,  allowance  was  for  some  time 
unknown  to  the  company : — Held,  that  the  agents 
were  entitled  to  both  the  percentages.    lb. 


Consignment  of  Goods  for  Sale  on  Com- 
mission.]— The  plaintiff,  a  merchant  at  Man- 
chester, from  time  to  time  consigned,  for  shipment 
and  sale  abroad,  goods  to  the  defendants,  a  firm 
of  traders  at  Manchester,  who,  with  another 
person,  were  merchants  in  India.  The  defen- 
dants 8hipi)ed  their  own  and  the  plaintiff's  goods 
to  India,  where  they  were  sold  by  the  member 
of  the  firm  there,  who  purchased  with  the  pro- 
ceeds of  sale  other  goods,  which  he  remitted  to 
the  defendants  at  Manchester.  He  also  sent  to 
the  defendants  at  Manchester  an  account,  in 
which  the  plaintiff's  goods  sold  in  India  were 
placed  to  his  credit,  and  certain  bills  of  exchange 
for  the  amount  of  proceeds  of  sale,  less  commis- 
sion, were  debited.  These  bills,  in  fact,  never 
existed,  but  the  defendants,  in  their  statements 
of  account  with  the  plaintiff,  placed  the  amount 
of  the  imaginary  bills  to  his  credit,  debiting  him 
with  the  cash  advances  made  to  him  on  the 
goods,  and  paying  him  the  balance  : — Held,  that 
the  ])laintiff  was  not  entitled  to  an  account  of 
the  profits  on  the  goods  purchased  in  India  with 
the  proceeds  of  the  plaintiff's  goods,  the  defen- 
dants being  commission  agents  only.  Kirkkum 
V.  Peel,  44  L.  T.  195— C.  A.  Affirming  28  W.  R, 
941. 

Claim  for  Damages  against  Agent,  not  in- 
olnded.] — ^A  claim  against  an  agent  in  tbe  nature 
of  damages  for  neglect  of  duty  cannot  be  passe<l  as 
an  item  in  taking  an  account  between  princiiml 
and  agent,  but  must  be  enforced  in  an  action  at 
law.  Great  Wetttem  Insurance  Co.  of  New  York 
V.  Canllffe,  supra. 

Sale  on  Bel  oredere  Commission — Coneealment 
of  Bayer's  Name.] — In  1879,  the  plaintiffs,  timber 
merchants,  purchased  through  the  defendants, 
timber  brokers,  timber  to  the  value  of  about 
70,000^.,  and  placed  it  in  the  hands  of  the  defen- 
dants for  sale  on  a  del  credere  commission,  and 
received  2,000Z.  as  the  net  profit  on  the  whole 
transaction.  The  defendants  had  sold  the  timber 
to  M.,  who  was  their  debtor  for  large  sums,  and 
the  plaintiffs  alleged  that  M.  was  insolvent  and 
that  the  sale  was  made  under  an  arrangement 
that  he  should  become  the  purchaser  of  the 
timber,  but  that  the  defendants  should  again 
sell  the  timber,  as  for  M.,  and  receive  all  the 
proceeds  thereof,  and  that  out  of  the  profits  to 
be  realised  by  the  transaction  they  should  repay 
themselves  the  debt  due  to  them  from  M.,  and 
that  the  defendants  thereby  recoupe<l  themselves 
to  the  amount  of  about  15,000Z.  That  sum  the 
plaintiffs  claimed  as  profit  due  to  them  under  the 
agency  contract  existing  between  them  and 
the  defendants.  M.'s  name,  as  the  purchaser  of 
the  timber,  was  not  disclosed  by  the  defendants. 
The  defendants  alleged  that  they  had  acted  in  the 
ordinary  way  of  business ;  that  the  plaintiffs 
and  M.  both  happened  to  be  customers  of  theirs  ; 
that  the  comparatively  large  profit  made  on 
behalf  of  M.  was  due  to  accidental  causes ;  that 
the  15,000Z.  was,  in  the  (JMinary  course  of 
business,  placed  to  the  credit  account  of  M.,  and 
subsequently,  at  his  request,  placed  against  his 
debit  account ;  that  they  had  never  concealed 
M.'s  name  from  the  plaintiffs,  but  (as  they  proved) 
that  it  was  not  according  to  the  usual  coui^se  of 
business  to  state  the  buyer's  name  in  the  sold 
note  supplied  to  the  purchaser.  The  plaintiffs 
contended  that  the  circumstance  of  M.'s  indebted- 
ness was  calculated  to  bias  the  defendant's  judg- 
ment in  fixing  the  price  at  which  M.  shoidd  buy ; 
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that  the  question  in  all  snch  cases  was  whether 
the  agent  hacl  a  personal  interest  in  the  purchase 
being  carried  out,  in  which  case  the  agent  was 
bound,  in  discharge  of  his  duty,  to  disclose  such 
personal  interest  to  his  principal : — Held,  that 
the  defendants  had  acted  honestly  thi-oughout 
these  transactions,  and  in  good  faith,  and  had 
given  the  plaintifEis  the  best  advice  in  their 
power ;  that  a  mere  expectation  on  the  part  of 
the  defendants  that  the  timber  would  be  dealt 
with  according  to  the  course  of  business  with  M. 
in  former  transactions,  was  not  such  dealing  on 
the  part  of  the  defendants  as  the  court  considered 
unfair  to  the  plaintiffs.  6^uy  v.  ChurcMll^  62 
L.  T.  132— C.  A. 

Duty  to  Pay  over  Proiltt.]— Besides  the  duty, 
enforceable  in  equity,  on  the  part  of  an  agent  to 
account  to  his  principal  or  employer  for  all 
profits  made  by  him  in  the  course  of  his  employ- 
ment or  service,  there  is  also  a  legal  duty  incum- 
bent upon  him  whenever  any  profits  so  made 
have  reached  his  hands,  and  there  is  no  account 
in  regard  to  them  remaining  to  be  taken  and 
adjusted  between  him  and  his  employer,  to  pay 
over  the  money  as  money  absolutely  belonging 
to  his  employer.  Morrison  v.  Thompaon^  43  L.  J., 
Q.  B.  215  ;  L.  K.  9  Q.  B.  480 ;  30  L.  T.  869 ;  22 
W.  R.  859. 

Money  so  received  by  an  agent  and  not  handed 
over  to  his  principal  may  be  recovered  by  the 
latter  as  money  bad  and  received  to  his  use.   lb. 

The  defendant  having  been  authorised  by  the 
plaintiff  to  purchase  on  his  behalf  a  particular 
ship  as  cheaply  as  she  could  be  got,  made  an 
arrangement,  without  the  plaintiff*s  knowledge, 
with  the  vendors'  broker,  who  had  a  right  to 
retain  the  excess  of  the  purchase-money  over 
8,500/.,  by  which  the  defendant  purchased  the 
ship  for  9,2502.,  and  retained  for  his  own  use 
2252.,  part  of  the  excess  : — Held,  that  the  plain- 
tiff was  entitled  to  the  amount  so  retained  by  the 
defendant,  inasmuch  as  it  was  a  profit  acquired 
by  an  agent  in  connection  with  his  agency,  with- 
out the  sanction  of  his  principal,  and  that  it  could 
be  recovered  as  for  money  had  and  received.    lb, 

iv.  Interest, 

Agent  not  Beady  with  Aoconnti.] — The  first 
duty  of  an  agent  on  receipt  of  money  for  his 
principal  is  to  be  constantly  ready  with  his 
accounts,  and  neglect  in  this  is  a  ground  for 
charging  him  with  interest.  Pearse  v.  Green,  1 
Jac.  &  W.  135  ;  20  R.  R.  258. 

Agent  keeping  Honey  in  his  hands.] — ^Agent 
by  the  desire  of  his  principal  keeping  large  sums 
in  his  hands,  for  which  he  was  to  be  responsible 
from  time  to  time,  and  duly  accounting,  not 
liable  to  interest  even  supposing  he  employed  it. 
Chedworth  ^Lord)  v.  Edwarde,  8  Ves.  48  ;  6 
R.  R.  212. 

An  agent  had  the  entii'e  management  of  the 
affairs  of  his  principal  for  several  years,  during 
which  he  was  never  called  upon  to  account ; 
errors  were  then  discovered  in  some  accounts 
furnished  by  him,  and  he  paid  a  small  sum 
admitted  to  be  due,  alleging  that  this  was  a  final 
settlement,  and  that  only  a  small  sum,  if  any- 
thing more,  was  due.  On  a  bill  being  filed,  and 
the  accounts  being  taken,  a  large  sum  was  found 
due  from  him  : — Held,  that,  under  the  circum- 
stances, fraud  not  being  proved,  he  was  not 
chargeable  with  interest  on  the  balances  in  his 


hands  until  the  date  of  the  certificate.    Turner 
V.  Burkinshaw,  L.  R.  2  Ch.  488  ;  15  W.  R.  753. 

To  a  bill  against  an  agent  for  an  account  and 
payment  of  Glance  due,  the  defendant  answered, 
that  he  had  paid  over  more  than  he  had  received ^ 
and  he  claimed  a  balance  due  to  him.  It  being 
proved  that  the  balance  was  against  him  : — Held^ 
that  the  defendant  was  chargeable  with  interest 
at  5/.  per  cent,  from  the  filing  of  the  bill  Fry 
V.  Fry,  10  Jur.  (N.S.)  983. 

Promise  to  pat  Honey  oat  at  Interest.] — 
Scrivener,  &c.,  receiving  money,  and  giving  a 
note  to  place  it  out  at  interest,  is  bound  to  do  so, 
and  is  not  discharged  from  paying  interest  for 
it,  unless  his  employer  accepts  the  security  and 
interest ;  balance  of  an  account  stated  by  such 
scrivener,  &c.,  will  carry  interest.  Barwell  v. 
Parker,  2  Ves.  364. 

Agent  of  an  administrator  keeping  money  of 
the  intestate's  in  his  hands,  which  he  had  pro- 
posed to  his  principal  to  lay  out  in  the  funds, 
ordered  to  pay  interest  with  annual  rests.  Brou>n 
V.  Southhmm,  3  Bro.  C.  C.  107. 

Intereit  earned  by  Agent.]— Public  account- 
ants must  account  for  interest  made  by  them 
on  any  considerable  balances  in  their  hands  of 
money,  being  the  proceetls  of  public  property 
sold  by  them  pursuant  to  appointment,  although, 
they  have  necessaiy  payments  to  make  in  coui-se 
of  their  duty,  if  their  insti-uctions  direct  payment 
of  proceeds  into  bank,  and  point  out  course  of 
supplying  themselves  for  such  necessary  pay- 
ments.    Cravfurd  v.  Att.-Gen.f  7  Price,  2. 

Where  not  charged  on  previous  Balanoes.] — 
An  agent  had  for  several  years  stated  accounts, 
with  his  principals,  in  which  he  was  not  charged 
with  interest  on  the  balances  in  his  hands,  but 
in  the  last  account,  settled  previous  to  his  dis- 
charge, was  debited  with  interest  on  several  half- 
yearly  balances  ;  on  his  discharge  he  furnished  an 
account  not  charging  himself  with  interest :  but 
on  a  bill  filed  to  enforce  payment  of  the  balance 
then  due,  interest  was  given  on  it.  BatemaTut  v. 
M^Elligott,  7  Ir.  Eq.  R.  471. 

Receiver  of  a  public  trust,  having  a  salary^ 
making  interest  of  balances  in  his  hands,  is 
accountable  to  the  trustees  for  interest  made 
ultra,  notwithstanding  prior  accounts  settled 
without  demanding  it.  Lonsdale  (^Earl)  v» 
Church,  3  Bro.  C.  C.  4.    See  7  Price,  45. 

V.  Sufficiency  of  Accounts, 

Account  between  principal  and  agent  settled 
from  loose  papers,  the  agent  having  kept  no- 
regular  books ;  after  his  death,  liberty  was  given 
to  surcharge  and  falsify  upon  allegation  of  errors 
since  discovered.  Hardwickc  QLord)  v.  Vernon^ 
4  Ves.411  ;  4  R.  R.  244. 

Agent  or  bailiff,  confounding  his  principal's 
property  with  his  own,  charged  with  the  whole,, 
except  what  he  can  prove  to  be  his  own  ;  and  in 
this  instance,  the  case  of  a  breach  of  the  terms 
upon  which  the  court  dissolved  an  injunction, 
the  inquiry  was  directed  with  costs.  The  court 
refused  in  such  a  case  a  prospective  direction  to- 
admit  books,  not  legal  evidence,  though  usual  in 
a  fair  case,  as  where  from  want  of  notice  of  an 
adverse  claim  a  strict  account  cannot  be  given  ; 
merely  giving  liberty  to  apply  upon  any  question 
of  evidence.  Lupton  v.  White,  15  Ves.  432 ;  10 
R.  R.  94. 

Agent  acting  gratuitously  charged  with  loss* 
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arising  from  failure  of  his  bankers,  having  paid 
in  the  moneys  to  his  own  account.  Agent 
depositing  money  with  a  banker  to  his  own 
account  cannot  relieve  himself  from  liability,  by 
informing  his  principal  of  the  payment,  without 
a  correct  specification  of  the  pnrticulars.  Mattsey 
V.  Jianmr,  1  Jac.  &  Walk.  241  ;  21  R.  R.  160. 
Affirming  4  Madd.  413  ;  20  R.  R.  317. 

The  plaintifE  was  the  commercial  agent  of  the 
East  India  Company  at  Amboyna.  It  was  his 
duty  to  send  his  account  to  Jones,  the  company's 
agent  at  Banda,  to  examine  and  transmit  to  the 
governor  of  Madras.  On  the  plaintiff's  accounts 
there  appeared  a  balance  of  1,825  dollars  against 
him ;  but  on  reference  to  the  accounts  kept  by  Jones 
of  the  same  transactions,  instead  of  a  deficiency, 
4,771  dollars  appeared  due  to  the  plaintiff.  The 
company  then  allowed  the  1,326  only : — Held,  that 
this  was  not  a  sufficient  admission  and  recognition 
of  the  correctness  of  Jones's  accounts  as  to  entitle 
the  plaintiff,  without  further  evidence,  to  the 
4,771  dollars.  Farqvhar  v.  East  India  Co.^  8 
Beav.  260. 

The  defendant,  in  a  suit  instituted  against  him 
as  agent  for  an  account,  moved  that  certain 
accounts  alleged  in  the  bill  to  contain  false 
entries  might  be  produced,  on  an  affidavit  that 
the  vouchers  were  lost,  and  that  he  could  not 
otherwise  put  in  a  sufficient  answer : — The  motion 
was  refuseti  with  costs.  Turner  v.  Burkhishaw^  4 
Giff.  399  ;  2  N.  R.  414  :  8  L.  T.  569  ;  11  W.  R.  851. 

If  a  decree  in  any  original  suit  merely  directs 
a  common  account  against  an  agent,  a  decree 
charging  him  with  what  he  might  without  wilful 
default  have  received  cannot  be  made  in  a  supple- 
mental suit.    Cimnor  v.  Jieeves^  16  Ir.  Ch.  R.  398. 

An  agent  employed  by  a  testator  to  collect 
rents,  and  continued  in  that  employment  by 
his  trustees  after  his  death,  furnished  accounts 
showing  only  the  sums  received  and  the  names 
of  the  tenants  who  paid  them  : — Held,  that  the 
tnistees  were  entitled  to  require  such  an  account 
AS  would  identify  the  particular  properties  from 
which  the  rents  arose.  Finch  v.  Burden,  12 
L.  T.  302. 

vi.  Proceedings, 

In  Equity.] — Bill  for  account  will  lie  by 
principal  against  agent.  Machenzie  v.  Johnston^ 
4  Madd.  373.    See  S.  P.,  Id.  417. 

Where  the  relation  between  a  principal  and 
an  agent  partakes  of  a  fiduciary  character,  the 
court  has  jurisdiction,  and  will  direct  an  account, 
though  the  receipts  and  payments  are  all  on  one 
side.  Hemmings  v.  Pugh^  4  Giff.  466 ;  9  Jur. 
(N.S.)  1124  ;  9  L.  T.  283  ;  12  W.  R.  44. 

Demurrer  to  a  bill  alleging  that  the  defendant 
bad  received  sums  of  money  as  agent  for  the 
plaintiff,  the  particulars  and  amount  of  which 
were  unknown  to  the  plaintiff,  and  praying  for 
an  account  and  full  discovery  of  every  sum  of 
money  received  by  the  defendant  for  the  plain- 
tiff, allowed.    lb. 

When  a  biU  against  an  agent  for  an  account 
alleges  certain  specific  questions  that  have  arisen 
as  the  ground  for  taking  the  account,  and  these 
questions  are  decided  against  the  plaintiff,  the 
bill  will  be  dismissed.  Great  Western  Insurance 
Co.  of  Xew  York  v.  Cunliffe,  43  L.  J.,  Ch.  741 ; 
L.  R.  9  Ch.  525  ;  31  L.  T.  661. 

To  sustain  biU  for  account  there  must  be 
mutual  demands.  The  case  of  dower  stands  on 
its  own  specialities  ;  so  the  case  of  a  steward,  &c. 
Dinwiddie  v.  Bailey,  6  Ves.  141. 


Where  Leg^  Eemedy.]— The  bare  rela- 
tion of  principal  and  agent  does  not  entitle  the 
principal  to  come  into  equity  for  an  account,  if 
the  matter  can  be  fairly  tried  at  law.  Barry  v. 
Stevens,  31  Beav.  258  ;  31  L.  J.,  Ch.  785  ;  6  L.  T. 
568  ;  10  W.  R.  822. 

The  bare  relation  of  principal  and  agent  is  not 
sufficient  to  entitle  the  former  to  relief  in  equity 
if  the  account  can  be  fairly  tried  at  law.  Khig 
V.  llossett,  2  Y.  &  J.  33.    Ajid  see  1  G.  &  J.  574. 

A  servant  and  agent  had  been  in  the  habit  of 
rendering  accounts  from  time  to  time  of  his 
receipts  and  expenses,  which  were  duly  entered 
in  the  books  of  his  principals.  Having  left  their 
service,  he  brought  an  action  against  them  for 
salary.  They  thereupon  filed  a  bill  for  an  account, 
claiming  also  damages,  and  denying  that  the 
salary  was  due  : — Held,  that  the  accounts  could 
not  be  opened,  that  the  question  of  damages  and 
salary  was  a  legal  question,  and  that  the  bill 
could  not  be  maintained.  Hunter  v.  Belcher, 
2  De  G.  J.  &  S.  194  ;  10  Jur.  (N.8.)  663  ;  12 
W.  R.  782. 

A  principal  is  not  estopped  from  obtaining 
relief  in  equity  against  his  agent,  on  the  ground 
that  he  has  remedy  at  law.  Williams  v.  IVye, 
23  L.  J.,  Ch.  860  ;  18  Jur.  442  ;  2  W.  R.  314. 

The  illegality  of  a  transaction  between  prin- 
cipal and  agent  is  not  necessarily  a  bar  to  a  suit 
in  equity  seeking  for  an  account  of  such  transac- 
tions.    Ih, 

And  see  Navulshaw  v.  Brownrigg,  infra. 

Intricacy  of  Accounts.^  —  A  mere  general 
charge  that  accounts  are  intricate,  and  cannot 
be  taken  without  the  assistance  of  a  court  of 
equity,  is  not  sufficient  to  sustain  a  bill  for  an 
account,  unless  the  bill  states  circumstances 
from  which  it  may  fairly  be  presumed  that  the 
charge  is  true.    Bowles  v.  Orr,  1  Y.  &  Coll.  464. 

An  account  between  a  banker  and  his  customer 
consisting  of  three  items  only,  and  interest : — 
Held,  not  to  be  a  proper  subject  for  a  bill  in 
equity.  Foley  v.  mil,  1  Ph.  399;  13  L.  J., 
Ch.  182  ;  8  Jur.  347. 

A  bill  for  an  account,  by  a  principal  against 
his  agent,  is  not  sustainable  where  the  trans- 
action to  which  it  relates  is  a  single  transaction 
not  tainted  with  fraud,  and  the  plaintiff  has  a 
remedy  at  law.  Xatulshaw  v.  Brownrigg,  1 
Sim.  (N.s.)  573  ;  21  L.  J.,  Ch.  57  ;  15  Jur.  985. 
Affirmed,  2  De  G.  M.  &  G.  241  ;  21  L.  J.,  Ch.  908  ; 
1 16  Jur.  979. 

The  plaintiff,  a  merchant  in  India,  consigned 
goods  to  A.,  of  Liverpool,  to  sell  on  his  account, 
and  drew  bills  against  the  goods,  which  A. 
accepted.  A.  then  placed  the  goods  in  the  hands 
of  B.,  his  correspondent  in  London,  with  instruc- 
tions to  sell  them  or  cause  them  to  be  sold,  and 
drew  a  bill  upon  B.  for  1,680^.,  which  B.  accepted 
on  the  security  of  the  goods,  but  with  notice 
that  the  plaintiff  had  consigned  the  goods  to  A. 
for  sale  on  his  account.  A.  became  insolvent, 
leaving  the  bills  drawn  by  the  plaintiff  unpaid. 
B.  paid  the  bill  for  l,68u2.,  and  then  sold  the 
goods  for  1,300^.  A  bill  filed  by  the  plaintiff 
against  A.  and  B.  for  an  account  and  payment, 
by  B.,  of  the  proceeds  of  the  goods,  was  dismissed 
with  costs.    Ih, 

The  plaintiff,  a  solicitor,  employed  the  defen- 
dant for  some  years  as  an  occasional  clerk  and 
to  collect  rents,  without  having  fixed  the  terms 
of  his  remuneration  ;  and  it  appeared  that  there 
were  mutual  receipts  and  payments  of  mone}'. 
Upon  motion  for  injunction  to  restrain  the  defen- 
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dant's  action  at  law  : — Held,  that  the  plaintiff 
was  not  entitled  to  an  injunction.  The  mere 
fact  of  mutual  receipts  and  payments  cannot  be 
said  to  give  the  right  to  an  account  in  equity. 
The  account  must  be  not  merely  from  the  number 
of  items,  but  from  its  own  nature,  so  complicated 
that  it  could  not  be  taken  in  a  court  of  law. 
I'lulter  V.  Taylor,  3  Drew.  183. 

By  Party  jointly  interested  with  Principal.] — 
A.  having  admitted  B.  to  an  interest  in  an 
adventure,  B.  makes  remittances  to  the  agent  of 
the  concern  in  London,  which  he  directs  to  be 
carried  to  the  account  of  A.,  and  he  also  remits 
money  to  A.,  for  A.  to  remit  to  the  agent  on  his 
account ;  the  agent  kept  the  account  with  A. 
only  : — Held,  that  B.  could  not  sustain  a  bill  for 
an  account  against  the  agent.  Maxwell  v.  Greg, 
6  L.  J.  (O.S.)  Ch.  128. 

Where  notice  is  given  by  a  party  to  his  agent 
in  a  particular  adventure,  that  another  person  is 
jointly  interested  with  him  in  the  adventure,  this 
prim&  facie  imposes  upon  the  agent  the  necessity 
of  accounting  with  such  other  person  for  his 
share  of  the  adventure ;  but  this  obligation 
ceases  to  exist  if  the  transaction  shows  that  it 
was  the  intention  of  such  other  person,  and  of 
the  party  originally  interested  in  the  adventure, 
that  the  agents  should  account  solely  with  the 
latter.    Killock  v.  Greg,  4  Russ.  285  ;  28  R.  R.  92. 

InoloBion  of  SoUoitor*!  Billi.] — In  a  suit  by  a 
principal  against  his  steward  and  agent,  the 
decree,  in  conformity  to  the  prayer  of  the  bill, 
directed  an  account  to  be  taken  of  rents,  profits, 
and  timber  money  received  by  the  defenclant  on 
the  plaintiffs  account ;  and  also  directed  the 
master,  in  taking  the  accounts,  to  make  the 
parties  all  just  aUowances.  The  defendant  was 
a  solicitor,  and  had  acted  as  such  for  the  plaintiff, 
during  his  stewardship,  and  bills  of  course  were 
due  to  him  from  plaintiff.  The  master,  at  the 
plaintiff's  request,  taxed  the  bills,  and  in  taking 
the  accounts  under  the  decree,  included  the 
reduced  amounts  of  them  amongst  the  just 
allowances  to  which  defendant  was  entitled. 
The  plaintiff  excepted  to  the  report  on  that 
account  and  the  court  allowed  the  exceptions. 
Jolliffe  V.  Hecto?',  12  Sim.  398. 

Evidence  of  Oyeroharge.]— It  is  the  duty  of  a 
sworn  broker  of  the  city  of  London  to  charge 
his  principal  only  the  cost  price  of  articles  pur- 
chased for  him,  in  addition  to  his  commission, 
and  the  principal  having  averred  in  an  action 
that  the  broker  had  charged  him  a  greater  price 
than  the  cost  price  which  the  plaintiff  had  paid  : 
— Held,  that  it  was  sufficient  proof  of  such  aver- 
ment to  produce  a  running  unsettled  account 
between  the  paities,  by  which  it  appeared  that 
the  principal  had  paid  more  than  the  amount  of 
the  overcharges,  although  on  the  whole  account, 
and  when  the  balance,  at  a  subsequent  period, 
was  struck,  the  principal  was  indebted  to  the 
broker  in  a  sum  far  exceeding  such  overcharges. 
Procter  v.  Brain,  2  M.  &  P.  284  ;  3  Car.  &  P.  536 ; 
7  L.  J.  (O.S.)  C.  P.  66. 

Liability  to  Biicoyery — London  Broken.] — 

See  ante,  col.  942. 

Suit  for  Account  or  Action  for  Negligence.] — 
A.  placed  moneys  in  the  hands  of  her  solicitor, 
who  acted  also  for  her  as  a  money  scrivener, 
undertaking  to  find  securities  for  her.  He  placed 
the  moneys  out  on  insuificient  securities,  mis- 
representing to  her  their  character : — Held,  that 


as  against  him,  if  living,  it  would  have  been,  and 
as  against  his  estate  after  his  death,  it  was  not  a 
matter  for  an  action  for  negligence,  but  a  matter 
of  account  between  principal  and  agent,  and  the 
client  had  a  right  to  reject  the  charges  for  dis- 
bursements on  the  insufficient  securities.  Smith 
V.  Pocoeke,  2  Drew.  197  ;  28  L.  J.,  Ch.  645  ;  18 
Jur.  478  ;  2  Eq.  R.  308  ;  2  W.  R.  285. 

Costs.] — If  an  agent  does  not  render  his 
accounts  within  a  reasonable  time,  he  must 
bear  the  costs  of  a  suit  instituted  to  have  the 
accounts  taken,  and  it  will  not  be  any  excuse 
for  him  that  he  offered  to  pay  on  account  a 
gross  sum,  which  it  turns  out  would  have 
covered  all  that  was  due  from  him.  Collyer  v. 
Dudley,  Turn.  &  R.  421  ;  2  L.  J.  (0.8.)  Ch.  15. 

An  account  was  directed  against  the  collector, 
not  disturbing  accounts  settled  with  the  pi-e- 
decessors,  with  liberty  to  surcharge,  and  the 
defendant,  who  resisted  the  account,  was  ordei'ed 
to  pay  the  costs  to  the  hearing.    Ih, 

To  a  bill  against  an  agent  for  an  account  and 
payment  of  balance  due  the  defendant  answered, 
that  he  had  paid  over  more  than  he  had  received, 
and  claimed  a  balance  due  to  him.  It  being 
proved  that  the  balance  was  against  him : — 
Held,  that  he  must  pay,  in  addition  to  the 
balance  due  from  him,  the  costs  of  suit.  Fry  v. 
Fry,  10  Jut.  (n.8.)  983. 

vii.  Period. 

Agent  a  Tmstee.] — ^An  agent  who  is  em- 
powered to  retain  in  his  own  hands  his  prin- 
cipaFs  money,  for  the  purpose  of  investment,  is 
a  trustee  for  his  principal,  and  cannot  set  tip 
the  Statute  of  Limitations  as  a  bar  to  a  suit  for 
an  account.  Burdiek  v.  Garrich,  39  L.  J.,  Ch. 
369  ;  L.  R.  6  Ch.  233  ;  18  W.  R.  387. 

Where  Frand.] — Interest  and  costs  decreed 
against  a  steward  upon  fraud,  wilful  conceal- 
ment, &c.,  and  in  such  cases  generally  there  is 
no  limitatibn  of  time.  Hardwicke  (JSarZ)  v, 
Vernon,  14  Ves.  504  ;  9  R.  R.  329. 

Incorrect  Entriei.] — If  a  company  does  not 
discover,  and  has  not  the  means  of  discovering, 
the  correctness  of  entries  in  a  succession  of 
accounts  rendered  by  their  agent,  they  are  not, 
after  the  decease  of  the  agent,  precluded  by 
lapse  of  time,  or  by  certain  sharenolders  omit- 
ting, against  opposition,  to  press  for  explanations 
previously  asked,  from  showing  that  such  entries 
are  not  only  erroneous  but  fraudulent.  StaUdon 
V.  Carron  Co,,  24  Beav.  346  ;  27  L.  J.,  Ch.  89 ; 
3  Jur.  (N.S.)  1235. 

Where  the  accounts  of  an  agent  acting  for 
a  company  have  been  improperly  kept,  or 
mystified,  and  not  duly  rendered  and  explained 
when  asked  for,  the  court  wiU  direct  them  to 
be  taken  through  a  period  of  twenty-five  years, 
though  accounts  sent  in  had  been  acted  on, 
and  though  shareholders  who  asked  for  further 
information  and  ex])lanation  on  such  accounts 
did  not  persevere  to  obtain  them.    Ih, 

A  Large  shareholder  was  the  manager  of  the 
affairs  of  a  company.  He  rendered  accounts 
regularly  from  1826  to  his  death  in  1851.  These 
accounts  were  not  challenged  in  his  life,  but 
after  his  death  items  exceeding  2,000Z.  a  year 
were  questioned  by  the  company,  for  which 
no  vouchers  coidd  be  produced  and  no  satis- 
factory explanation  given.  The  accoimt  was 
opened   for   the  whole   period  of  twenty-five 
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3'eare,  and  it  was  directed  to  be  taken  with 
special  directions.    I  b. 

Distinction  between  the  cases  where  the 
business  of  a  company  is  conducted  by  a  mere 
agent  and  where  it  is  managed  by  a  shareholder 
who  is  a  quasi  co-partner.    lb. 

A  decree  was  made  in  a  suit  for  taking  and 
adjusting  a  complicated  series  of  accounts.  The 
decree  was  limited  to  1825,  under  the  impression 
that  all  previous  accounts  were  correct.  Upon 
discovery  that  errors  existed  in  the  earlier 
accounts,  another  suit  was  instituted,  and  after 
proceedings  had  been  tAken  a  compromise  was 
made,  under  which  a  sum  of  220,000/.  was  paid 
by  the  plaintiflfe.  On  motion  for  an  injunction 
to  restrain  proceedings  in  Scotland,  a  question 
was  made,  whether  the  order  for  compromise 
precluded  the  taking  of  accounts  prior  to  1825, 
or  whether  that  order  included  all  the  accounts 
between  the  parties.  Romilly,  M.R.,  decided 
that  the  earlier  accounts  must  be  taken,  and 
for  that  purpose  he  set  aside  the  compromise. 
On  appeal : — Held,  that  the  compromise  was 
binding  from  1825,  and  the  defendants  electing 
to  so  consider  it,  the  court  varied  the  order  of 
Romilly,  M.R.,  by  directing  the  accounts  prior 
to  1825  only  to  be  taken.  Stainton  v.  Carron 
Co.,  30  L.  J.,  Ch.  713  ;  7  Jur.  (N.8.)  645  ;  4  L.  T. 
659— L.JJ. 

Eequeit  for  Special  Aooount.]— A.  filed  a  bill 
against  B.,  who  had  been  his  commercial  traveller, 
charging  misconduct  and  asking  for  an  account 
during  the  term  of  service  and  payment  by  way 
of  damages,  and  stating  that  in  1861  he  had 
written  to  B.,  directing  him  to  send  him  a  special 
account.  B.,  who  denied  the  misconduct,  stated 
that  he  had  always  given  A.  a  general  account : — 
Held,  that  A.  was  only  entitled  to  an  account 
since  the  date  of  the  letter  requiring  B.  to  keep 
an  account  prospectively.  Hunter  v.  Belcher^ 
10  Jur.  (N.8.)  663  ;  9  L.  T.  501  ;  12  W.  R.  121. 

Held,  also,  that  even  if  any  particular  damage 
or  misconduct  had  been  proved,  the  court  had 
no  jurisdiction  over  such  a  matter.    Ih. 

Other  Caiee.] — ^An  account  decreed  against  a 
land  agent  for  twenty-seven  years  previous  to 
the  filing  of  the  bill  under  the  cireumstances, 
but  refused  as  to  certain  gratuities  received  from 
tenants  by  the  agent  with  the  knowledge  of  his 
principal,  which  were  charged  to  be  extortionate, 
but  by  the  exorbitance  of  which  the  principal 
was  not  proved  to  have  been  a  loser,  except  so 
far  as  they  were  taken  as  fines.  Palmer  v. 
Browne,  Beat.  540. 

Account  against  a  confidential  agent  in 
possession  of  estates  since  1780,  without  giving 
any  account  to  his  principal,  residing  in  Ireland, 
and  an  inquiry  into  the  circumstances  of  a  lease 
granted  under  his  direction,  and  in  which  he 
took  an  interest.  Ornt^md  (Lady^  v.  Ilvtchin- 
»o?i,  13  Ves.  47.    Affirmed,  16  Ves.  94. 

viii.  Ope7ting  Accounts, 

See  Sunter  v.  Belcher,  col.  988. 

Fraud  of  Agent.] — A  firm  of  merchants,  for- 
merly carrying  on  business  at  Calcutta,  sued  a 
firm  at  Manchester,  who  had  acted  as  their  agents 
on  commission  for  the  purchase  and  shipping  to 
India  of  Manchester  goods,  to  have  the  settled 
accounts  between  the  parties,  extending  back  for 
a  period  of  nearly  twenty  years,  opened  ;  and  to 
obtain  repayment  of  certain  alleged  overcharges 


made  by  the  defendants  in  their  accounts  with 
the  plaintiflfe.  The  defendants  were  charged  with 
having  bought  goods  at  one  price  and  invoiced 
them  to  the  plaintiff  at  an  increased  price  ;  that 
having  been  instructed  to  buy  white  goods,  they 
purchased  grey  goods  and  got  them  bleached, 
charging  the  plaintifEs  more  than  the  price  of  the 
grey  goods  plus  the  cost  of  bleaching  ;  that  they 
hnd  not  credited  the  plaintiffs  with  the  discounts 
allowed  to  themselves  ;  that  they  had  charged  for 
insurances  that  they  had  never  effected  ;  that 
they  had  sold  their  own  goods  to  the  plaintifiEs  at 
a  profit ;  and  that  they  had  overcharged  the 
plaintiffs  in  other  ways.  The  main  defences  raised 
were,  that  the  plaintiffs  knew  of  the  charges,  and 
that  they  were  in  accordance  with  the  custom  of 
the  Manchester  trade,  and  that  as  regarded  the 
insurances  which  had  been  charged  for  but  not 
effected,  the  defendants  had  themselves  insured  : 
— Held,  that  the  plaintiffs  did  not  know  of  the 
overcharges,  and  that  there  was  no  custom  of 
the  Manchester  trade  to  make  such  overcharges. 
Williamson  v.  Barbour,  50  L.  J.,  Ch.  147 ;  9  Ch.  D. 
629  ;  37  L.  T.  698. 

Held,  also,  that  in  a  case  between  principals 
and  agents,  one  case  of  proved  fraudulent  over- 
charge is  sufiicient  to  open  the  accounts  between 
the  parties,  and  that  in  the  present  case  far  more 
than  enough  had  been  proved  to  induce  the  court 
to  open  the  accounts,  and  that  the  usual  decree 
for  that  purpose  must  be  made.    lb. 

Account  opened,  and  general  account  decree<l 
against  an  agent  who  was  also  tenant  to  his 
principal,  in  respect  of  fraud ;  and  laches  in  land- 
lord under  the  circumstances,  not  an  objection. 
Beaumont  v.  Boultbee,  7  Ves.  599  ;  5  Ves.  485. 

Fraudulent  accounts  between  a  principal  and 
factor  opened  from  the  beginning,  the  court  hold- 
ing that  the  relief  ought  not,  under  such  circum- 
stances, to  be  limited  to  a  right  to  surcharge  and 
falsify.     Clarke  v.  Tipping,  9  Beav.  282. 

A  broker  or  agent  being  employed  by  a  customer 
to  sell  foreign  stock,  on  a  day  specified  by  him  in 
a  letter  of  instructions,  purchased  the  stock  in  the 
name  of  his  partners,  a  firm  in  Paris,  at  the  market 
price  of  the  day.  Being  also  employed  to  pur- 
chase foreign  stock  and  bonds  for  his  customer, 
accoixling  to  his,  the  agent's,  recommendation,  he 
transmitted  accounts  of  the  transactions  to  his 
employer,  with  broker's  notes,  &c.,  as  if  he  had 
purchased  the  stock  of  third  persons.  In  fact,  no 
stock  or  bonds  were  purchased,  no  transfers  were 
made,  no  broker's  notes  passed ;  but  the  sales 
were  nominal  of  stock  and  bonds  remaining  in 
the  hands  of  the  agent  and  his  partners,  and  not 
set  apart  to  nor  appropriated  to  the  customer.  In 
order  to  effect  these  purchases,  loans  of  money 
were  made  by  the  agent  to  the  customer,  upon 
agreement  that  the  stock  and  bonds  should  remain 
as  a  deposit  in  the  hands  of  the  agent,  to  secure 
the  repayment  of  money  advanced.  The  stock 
and  bonds  were  afterwards  sold  at  a  loss  under  the 
advice  of  the  agent.  In  1819  an  account  of  these 
transactions  was  rendered,  and  settled  between 
the  customer  and  the  agent ;  and  great  loss  having 
been  incurred  upon  the  transactions,  a  large 
balance  was  paid  by  the  customer  to  the  agent. 
Upon  bill  filed  in  1824  all  the  transactions  were  set 
aside,  and  an  account  decreed  against  the  agent. 
Buthechild  v.  Broohnan,  5  Bli.  (N.S.)  165  ;  2 
Dow  &  CI.  188.  Affirming  3  Sim.  153  ;  T 
L.  J.  (O.S.)  Ch.  163  ;  80  R.  R.  147. 

In  Favour  of  Agent.] — An  agent's  account  in 
which  he  charges  himself  with  sums  received,  is 
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not  conclnsiye  against  him,  as  to  the  fact  of  those  ' 
receipts.  The  account  may  be  opened  to  let  in 
the  fact  of  the  sums  not  having  been  received  in 
either  of  the  following  cases  :  If  the  account  on 
the  face  of  it  discloses  that  the  money  has  not 
been  actually  received  ;  if  the  principal  shows  by 
his  conduct  that  he  knows  the  money  has  not 
been  actually  reci  Iveil ;  or  if  the  princip.  1  does  not 
express  his  dissent  to  a  subsequent  cori'ection  of 
the  account  by  the  agent,  in  which  correction  he 
relieves  himself  from  the  sum  with  which  he  h»d 
previously  charged  himself.  Shuw  v.  Dartnall, 
6  B.  &  C.  56  ;  9  D.  &  R.  55  ;  6  L.  J.  (0.8.)  K.  B. 
35  ;  30  R.  R.  246. 

A.  sends  B.  as  a  factor  abroad,  and  commissions  . 
him  to  draw  on  a  foreign  merchant,  which  he 
does,  and  so  states  in  the  account  furnished.  A. 
gives  credit  for  the  bills  drawn  as  cash  ;  but  the 
bills  are  not  accepted,  by  the  contrivance  of  A. 
B.  shall  not  be  concluded  by  that  account,  but  be 
paid.     Ward  v.  Pratd,  Colles's  P.  C.  57. 

b.  Of  Principal. 

Prooeedinffi  in  Equity.]— It  does  not  follow 
that,  because  a  principal  is  entitled  to  have  an 
account  taken  in  equity  as  against  his  agent,  the 
agent  has  a  similar  right  against  his  principal, 
for  the  right  of  the  principal  rests  on  the  trust 
and  confidence  reposed  in  the  agent,  but  the 
agent  rei)osc8  no  such  trust  or  confidence  in  the 

Srincipal.    Padwick  v.  Stanlett^  y  Hare,  627  ;  16 
ur.  586. 

Where  Aceonnt  Veeeetary  to  Determine 


from  his  ordinary  duties,  to  perform  'works  for 
B.,  and  may  come  to  the  court  for  an  account  of 
moneys  received  by  B.,  to  which  he  considers 
himself  entitled  under  the  contracts.  Waters  v. 
Shaftesbury  {Earl),  12  Jur.  (N.s.)  311  ;  14  L.  T. 
184  ;  14  W.  R.  572. 

Two  deeds  were  executed  between  a  company, 
a  landowner,  and  the  agent  or  steward  of  the 
latter,  the  effect  of  which  would  have  been  to 
constitute  the  agent  contractor  for  the  execution 
of  improvements  upon  the  land,  which  were  about 
to  be  effected,  for  a  certain  sum  of  money,  to  be 
a/Llvancc<l  by  the  company  to  the  landowner  for 
the  pur|)ose.  The  works  having  been  complete<l 
under  the  agent's  superintendence  for  a  less  sum, 
the  agent  tiled  a  bill  against  the  landowner, 
claiming  as  contractor's  profit  the  difference 
between  the  actual  cost  and  the  sum  actually 
advanced  to  the  landowner  by  the  company  : — 
Held,  on  appeal,  that  it  was  competent  to  the 
defendant  to  show  that  the  intention  of  the 
parties,  when  the  deeds  were  executed,  was  that 
the  plaintiff  should  be  only  nominally  the  con- 
tractor, and  the  evidence  establishing  this,  that 
he  was  not  entitled  to  the  profit  he  claimed. 
S,  a,  15  L.  T.  480  ;  15  W.  R.  289. 

Xutual  Dealing!.] — An   action  at  law 


Eemuneration  of  Agent.]— Where  a  salary  is 
payable  to  a  servant  in  proportion  to  the  profits 
of  his  employers,  the  question  whether  the  servant 
has  a  right  to  come  into  equity  for  an  account 
and  payment,  in  lieu  of  suing  at  law^,  depends 
upon  whether  the  accounts  are  of  a  too  compli- 
cated nature  to  be  gone  into  by  a  jury.  Harring- 
t4fn  V.  Churchicard,  29  L.  J.,  Ch.  521  ;  6  Jur. 
(N.s.)  576  ;  8  W.  R.  302. 

An  agent  entitled  to  receive  a  commission  on 
business  done  for  his  principal  cannot,  on  those 
grounds  alone,  maintain  a  bill  for  an  account 
against  the  principal.  Smith  v.  Lectavit^  2 
De  G.  J.  &  S.  1  ;  8  N.  R.  18  ;  33  L,  J.,  Ch.  167 ; 
9  Jur.  (N.8.)  1140  ;  9  L.  T.  313  ;  12  W.  R.  31. 

A  trading  firm  agreed  to  give  to  an  agent  a 
commission  on  oixlers  obtained  by  himself,  and  a 
commission  at  a  different  rate  on  orders  not 
obtained  by  him,  but  given  by  persons  first 
introduced  by  him  :--Held,  that  the  fact  that 
the  agent  must  in  general  be  ignorant  of  the 
latter  class  of  orders  did  not  entitle  him  to  file  a 
bill  against  his  principals  for  an  account  of  what 
was  due  to  him  for  commission,  but  that  his 
remedy  was  at  law.    lb, 

A.,  by  his  bill,  alleged  that  he  was  employed  by 
the  defendants  to  obtain  onlere  for  goods  on 
commission  ;  that  orders  had  been  given  to  the 
defendants  in  consequence  of  his  introduction, 
the  commission  on  which  they  refused  to  pay ; 
and  he  prayed  for  discovery  and  an  account : — 
A  demurrer,  on  the  ground  that  an  account  might 
be  taken  at  law,  and  that  the  court  had  no  juris- 
diction, was  oveiTuled  with  costs.  Shepard  v. 
Broton,  9  Jur.  (N.s.)  195  ;  7  L.  T.  499  ;  11  W.  R. 
162. 


Separate  Contraot  with  Agent.  ]~If  A.  is 

employeil  by  B.  as  his  agent  at  a  fixed  salary,  A. 
may  nevertheless  enter  into  a  contract,  apart 
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being  bi  ought  to  recover  the  produce  of  some 
foreign  specie  remitted  by  a  merchant  abroad  to 
an  agent  in  London,  the  agent  filed  his  bill, 
alleging  generally  that  there  were  mutual  deal- 
ings and  transactions  between  the  parties,  and 
praying  that  an  account  might  be  taken  of  them, 
and  for  an  injunction  : — A  demuiTer  was  allowed. 
Frietas  v.  Dos  Santos,  1  Y.  &  J.  574.  See  also  2 
Y.  &  J.  33. 

For  Cost  Prioe  of  Ooodi.] — Plaintiff,  a  factor 
abroad,  having  exceeded  the  price  limited  for  the 
purchase  of  hemp,  the  defendant,  who  objected 
to  the  contract,  but  afterwards  re-shippe<l  aqd 
disposed  of  some  of  it  on  a  risk,  was  ordered  to 
account  for  the  cost  price.  Cormcall  v.  Wilson^ 
1  Ves.  509. 

Factor  exceeds  orders  on  one  part,  saves  on 
another,  the  principal  to  take  the  whole.    lb. 

For  IntareBt.]— The  defendant  wrote  to  his 
receiver  and  professional  agent  as  follows : — "  If 
you  will  remit  the  41)0/.,  I  can  give  you  a  note 
for  it  when  you  come  to  London."  The  money 
was  advanced,  but  no  note  signed  : — Held,  that 
a  special  contract  must  be  inferred,  and  that 
interest  was  payable  by  the  defendant.  IVioades 
V.  Selsey  (^Lord),  2  Beav.  359. 

An  agent,  who  managed  the  money  matters  and 
investments  of  his  principal,  rendered  accounts 
charging  interest  on  the  mortgages  as  received, 
and  repi'esenting  that  there  were  no  arrears.  He 
also  paid  over  the  balances  appearing  due  on  such 
accounts :— Held,  that  the  agent  could  not,  on 
the  death  of  the  principal,  charge  his  estate  with 
the  interest,  on  the  plea  that  it  had  not  been 
actually  received  from  the  mortgagors,  but  had 
been  advanced  by  the  agent  to  the  principal  for 
his  accommodation.  He  was,  however,  allowed 
to  use  the  name  of  the  representatives  of  the 
principal  to  ix^cover  what  might  be  due  from  the 
mortgagors  on  giving  an  indemnity.  Oicens  v. 
Kirhy,  30  Beav.  31. 

Agent  Setobliehing  TiUe  to  Xstote^Liability 
of  Prinoipal   for   Xeene   ProUtt — Sitoppel.] — 

Where  an  agent  had  permitted  his  pnncipal  to 
expend  money  on  an  estate,  which  the  agent 
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afterwards  claimed  as  his  own,  and  to  which  his 
real  representative  established  a  legal  title  by 
ejectment,  the  court  granteil  an  injunction  to 
restrain  an  action  brought  by  the  agent's  repre- 
sentative for  some  profits.  Cawdor  {Lord)  v. 
ZeM)/>,  1  Y.  &  Coll.  427. 

See  further  Practice  —  Accounts  akd 
Inquibieb. 

7.  Inability  of  Agent  to  Dispute 
Pbincipal's  Title. 

General  Bnle.] — An  agent  cannot  dispute  the 
title  of  his  principal ;  and,  therefore,  where  a 
ship  originally  belonging  to  one  of  two  part 
owners,  had  been  conveyal  to  B.  for  securing  a 
debt,  and  B.  became  the  sole  registered  owner  of  the 
ship,  and  afterwards,  as  agent  for  both  partners, 
insured  the  ship  and  freight,  and  charged  them 
with  the  premiums,  and,  on  a  loss  happening, 
received  the  money  from  the  underwriters  : — 
Held,  that  he  was  accountable  to  the  assignees  of 
the  surviving  partner  for  the  surplus,  after  pay- 
ment of  his  own  debt,  and  not  to  the  executors  of 
the  deceased  partner  to  whom  the  ship  originally 
belonged.    Dixan  v.  Hammond^  2  B.  &  Aid.  810. 

Where  a  merchant  in  Newcastle,  who  was  in 
the  habit  of  consigning  goods  to  his  agents  in 
London,  for  sale,  and  of  drawing  upon  them  to 
certain  amounts,  had  overdrawn  his  account  and 
advised  his  agents  that  he  would  ship  them 
twenty  tons  of  alkali  to  cover  his  draft,  and  did 
accordingly  ship  the  alkali  on  board  a  ship  of 
the  defendants,  who  were  wharfingers  between 
Newcastle  and  London,  and  received  from  the 
defendants*  servant  (the  captain  of  the  ship)  a 
boat  receipt,  to  the  effect,  that  the  goods  were  to 
be  delivered  to  the  plaintiffs  : — Held,  that  the 
defendants  were  estopped  from  denying  the 
plaintiife*  title  to  the  goods  upon  their  arrival  in 
Ix>ndon.  Evans  v.  JVickol^  4  Scott  (n.b.)  43  ;  3 
Man.  &  G.  614  ;  11  L.  J.,  C.  P.  6  ;  5  Jur.  1110. 

An  agent  cannot  get  an  adverse  title,  unless  he 
can  distinctly  show  that  the  acts  on  which  he 
relies  are  in  respect  of  title,  and  not  in  respect 
of  agencv.  Att-Otn,  v.  London  Corporation^  2 
Macn.  &  G.  247  ;  2  Hall  &  Tw.  1  ;  19  L.  J.,  Ch. 
314  ;  14  Jur.  205. 

In  a  case  where  A.  had  agreeil  to  remit  certain 
consignments  to  B.,  and  B.  had  agreed  to 
account  with  A.  for  the  proceeds  of  such  con- 
signments : — Held,  that  it  was  not  competent 
at  any  time  afterwards  for  B.  to  assert  a  para- 
mount title  to  the  proceeds  of  such  consign- 
ments.   Zulueta  V.  Vifient,  1  De  G.  M.  &  G.  315. 

A  mining  company  in  Cuba  had  for  some  time 
been  accustomed  to  consign  its  ore  to  Z.,  in 
London,  who  furnished  the  money  for  the  neces- 
sary supplies.  A  considerable  debt  having  thus 
become  due  from  the  company  to  Z.,  the  ore  was 
suddenly  consigned  to  Z.  in  the  name  of  V.,  who 
brought  an  action  against  Z.  for  the  proceeds. 
Z.  thereupon  filed  his  bill  against  the  company 
and  v.,  alleging  that  the  last  consignments  were 
the  property  of  the  company,  and  though  made 
in  the  name  of  V.,  were  made  by  the  company, 
and  on  their  account,  and  for  their  benefit,  and 
placed  to  their  account ;  and  seeking  to  restrain 
the  action  and  have  the  account  taken  : — The 
court  held,  that  the  bill  stated  a  sufiScient  equity, 
and  overruled  a  demurrer  of  V.  to  the  bill.  S,  (\ 
IS  Beav.  215. 

M.,  the  manager  of  E.*s  business,  was  allowed 
by  him  to  send  out  bills  to  the  customers  in  his 
(M.'s)  own  name  alone.     M.  afterwartls  locked 


£.  out  of  the  business  premises,  and  E.  seyeral 
times  had  to  break  the  lock  to  get  in.  M.  made 
an  assignment  of  the  premises  and  stock  in  trade 
to  P.,  and  P.  advertised  them  for  sale.  £.  filed  a 
bill  against  M.  and  P.  to  restrain  the  exclusion 
and  the  sale.  The  defendants  demuned  for  want 
of  equity,  and  the  demurrer  was  overruled  with 
costs.     Eaehut  v.  Mou^  14  W.  B.  827. 

Andtee  ESTOPPEL. 

Defence  of  Jus  tertii] — A  contract  establish- 
ing between  the  contracting  parties  the  relation 
of  principal  and  agent,  is  made  absolute  in  law 
by  the  latter  acting  under  it ;  and  an  insurance 
broker  cannot,  as  an  agent,  dispute  the  claim  of 
his  only  known  principal,  on  the  px)und  that 
other  persons  were  interested  in  the  subject- 
matter  of  the  insurance ;  their  claims  would  be 
a  question  between  the  assured  and  the  persons 
so  claiming  to  be  interested.  Hoheris  v.  Offilby, 
9  Price,  269  ;  23  R.  R.  671. 

The  plaintiff,  the  elder  brother  and  creditor  of 
an  intestate,  being  in  possession  of  the  goods  of  the 
intestate,  under  a  bill  of  sale,  said  that  he  should 
not  insist  on  his  bill  of  sale,  but  that  he  should 
divide  the  goods  with  the  other  creditors,  and  he 
employed  the  defendant  as  auctioneer  to  sell  the 
gocxls.  After  the  sale  by  the  defendant,  the 
widow  of  the  deceased  gave  the  defendant  notice, 
through  her  attorney,  not  to  pay  the  plaintiff, 
but  to  retain  the  money  until  all  the  creditors 
came  in,  that  it  might  be  divided  rateably 
amongst  them.  No  letters  of  administration 
were  taken  out : — Held,  that  the  defendant  was 
primft  facie  bound  to  account  to  the  plaintiff, 
from  whom  he  had  received  the  goods  ;  and  even 
if  he  would  have  been  at  liberty  to  set  up  the 
jus  tertii.  and  show  as  a  defence  against  the 
plaintiff,  that  he  was  bound  to  account  to  a  third 
person,  still  that  he  was  liable,  no  title  being 
shown  by  him  in  any  third  {)er8on.  Criuttkty  v. 
MilU,  1  C.  M.  &  R.  298  ;  3  L.  J.,  Ex.  297.  See 
DirkeiMon  v.  Kavl,  4  B.  &  Ad.  638  ;  1  N.  &  M.  721. 

A  wharfinger  had  malt  deposited  with  him,  on 
account  of  B.,  and  B.,  as  a  security  for  money 
advanced  by  the  plaintiff,  made  a  sale  of  the 
goods  to  him,  with  a  condition  annexed  for 
repurchase  by  B.,  at  such  an  advanced  price  as 
to  make  the  transact  ion  usurious.  The  wharfi  nger, 
on  notice  of  the  sale,  transferred  the  malt  in  his 
books  from  B.  to  the  plaintiff,  and  held  it  at  the 
disposal  of  the  plaintiff.  B.  afterwards  became 
bankrupt ;  his  assignees  claimed  the  malt  on  the 
ground  that  the  transaction  with  the  plaintiff 
was  usurious,  and  that  the  property  had  never 
passed ;  but  they  eventually  compromised  with 
the  plaintiff : — Held,  afterwards,  in  an  action 
against  the  wharfinger  for  the  proceeds  of  the 
nialt,  as  money  had  and  received  to  the  use  of 
the  plaintiff,  that  he  could  not  set  up  the  jus 
tertii  in  the  assignees,  which  they  themselves 
had  abandoned.  Betteley  v.  Beed^  3  6.  &  D. 
561;  4  Q.  B.  611;  12  L.  J.,  Q.  B.  172;  7  Jur.  507. 

The  plaintiff  seized  goods  belonging  to  R.  under 
a  distress  for  rent  of  a  house  alle^d  to  have  been 
demised  by  him  to  R.,  and  having  seized  them 
he  delivered  them  to  the  defendant,  an  auc- 
tioneer, for  the  purpose  of  selling  them.  When 
the  sale  was  about  to  begin,  R.  gave  notice  to  the 
defendant  that  he  must  not  sell  the  goods,  or  if 
he  did  sell  them,  that  he  must  retain  the  pro- 
ceeds for  him,  R.,  as  the  di8Ti*ess  was  void,  and 
as  the  relation  of  landlord  and  tenant  did  not 
exist  between  himself  and  the  plaintiff.  This 
was  true,  and  the  distress  was  void  altogether, 
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The  defendant  did  sell  the  goods,  but  kept  the 
proceeds  for  R. : — Held,  that  he  was  entitled  to 
set  up  the  jus  tertii,  and  had  a  good  defence  to 
an  action  by  the  plaintiff.  Biddle  v.  Bf>nd,  6 
B.  &  S.  225  ;  34  L.  J.,  Q.  B.  137  ;  U  Jur.  (N.S.) 
425;    12   L.  T.  178;    13  W.  K.  561. 

A  wharfinger  received  nfiitMe  that  goods  de- 
lX)sited  at  his  wharf  were  marked  with  a  fraudu- 
lent imitation  of  a  trade  mark,  and  that  the  owner 
of  the  trade  mark  was  about  to  applj  to  the 
court  of  chancery  for  an  injunction  to  prevent 
the  sale  of  the  goods ;  after  the  injunction  had 
been  granted,  but  before  the  whai-tinger  had 
notice  that  it  had  been  granted,  he  refused  to 
<leliver  the  goods  to  the  owner : — Held,  that  he 
was  justified  in  equity  in  such  refusal,  and  that 
the  owner  of  the  goods  would  be  restrained  from 
suing  him  at  law,  for  a  wrongful  conversion  of 
the  goods.  Hunt  v.  Maniere,  5  N.  R.  181  ;  33 
Beav.  157  ;  34  L.  J.,  Ch.  142 ;  11  Jur.  (N.8.)  28, 
73;  11  L.  T.723;  13  W.  R.  363. 

And  set  BAILMENT. 

Delivery  to  Third  Perion.] — ^Whei-e  a  con- 
signor had  purchased  goods  on  account  of  and 
at  the  risk  of  his  corres|X)ndent,  and  delivered 
thcfu  to  the  carrier : — Held,  that  he  could  not 
afterwanls,  on  any  .disa^ement,  depart  from 
his  duty,  and  deliv^  them  to  another  person ; 
and  the  latter  taking  the  goods  with  knowledge 
of  the  circumstances  woulcl  do  so  subject  to  the  , 
rights  of  the  correspondent.  Green,  v.  Maitland^ 
4  Beav.  524. 

An  agent  in  this  country  for  a  foreign  principal 
having  in  his  possession  goods  which  by  the  act 
of  the  principal  have  been  so  appropriated  as  to 
be  in  equity  the  property  of  a  thinl  i>eraon  in 
this  country,  and  having  notice  of  the  rights  of 
the  third  i)er80Q,  cannot  resist  the  demand  of 
that  third  person  for  the  gocxls  on  the  ground 
that  they  are  held  by  the  agent  in  his  capacity 
of  agent,  or  impose  on  the  third  i)erson,  the 
rightful  owner,  unreasonable  conditions  as  the 
price  of  their  delivery  to  him,  because  the 
foreign  principal  has  directed  him  so  to  do. 
Application  of  this  principle  in  the  case  of  dis- 
puted rights  as  to  cargoes  of  timber  and  the 
bills  of  lading  representing  them.  Dre^er  v. 
Hoare,  26  L.  J.,  Ch.  51  ;  2  Jur.  (N.S.)  1151— L.J J. 

8.  Ox  Sale  oe  Purchase  op  Goods. 

Liability  for  Price — In  what  Cases.] — An 
:agent  who  sells  goods  on  credit  is  not  liable  to 
his  principal  until  he  is  paid  by  the  vemlee, 
unless  the  delay  in  payment  was  occasioned  by 
his  own  neglect.     Varden  v.  Parker^  2  Esp.  710. 

If  an  agent  discloses  the  name  of  the  vendee, 
he  is  not  liable  for  the  price  to  his  princiiml, 
unless  he  acts  under  a  del  credere  commission. 
AUufp  V.  Si/lr&ttery  1  Car.  &  P.  107. 

Goods  were  consigned  to  two  for  sale  by  com- 
mission ;  upon  a  dissolution  of  partnershi)),  the 
•commission  to  sell  was  assumed  by  one  : — Held, 
that,  having  sold,  he  was  rightly  sued  for  money 
had  and  received,  which  action  could  not  have 
been  maintained  against  both,  although  an  action 
for  not  accounting  would  have  laid  against  him. 
IVelh  V.  Moms,  7  Taunt.  403. 

Where  booksellers  undertook  to  manage  the 
sale  of  a  library,  to  prepare  and  be  at  the  expense 
of  printing  catalogues  and  a^lvertising  the  sales, 
and  settling  with  the  auctioneers,  for  a  commis- 
sion of  12^  per  cent.,  to  include  every  ex|)ense 
•except  king's  duty  and  the  removal  of  the  books 


from  the  country ;  and  also  engaged  **  to  be 
responsible,  together  with  the  auctioneers,  for 
the  proceeds  of  the  sales "  : — Held,  first,  that 
the  employment  of  certain  auctioneers  to  sell 
some  of  the  books  at  the  particular  desire  of  the 
owner  of  the  library,  did  not  release  the  book- 
sellers from  their  responsibility,  in  conjunction 
with  those  auctioneers.  Clwlmondeley  v,  Payne^ 
8  Car.  &  P.  482. 

Held,  secondly,  that  the  booksellers  were  not 
releasecl  from  such  responsibility  by  the  circum- 
stance of  the  attorney  of  the  owner  of  the  library 
taking  the  promissory  notes  of  those  auctioneers, 
instead  of  requiring  certain  bills  of  the  pur- 
chasei's,  which  they  ought  to  have  given,  unless 
he  tied  up  his  hands  from  proceeding  against 
the  auctioneers  until  those  bills  become  due, 
without  first  obtaining  the  consent  of  the  book- 
sellers who  were  to  be  responsible  together  with 
them.    Ih. 

The  plaintiff  employe<l  the  defendant,  who  was 
a  com  factor,  to  sell  a  cargo  of  corn,  which  he 
accordingly  sold  to  C.  on  the  15th  May.  Infor- 
mation was  afterwards  received  that  before 
this  sale  the  corn  had  already  been  sold,  on  the 
24th  April,  by  the  captain  of  the  vessel  chartered 
by  the  plaintiff.  This  was  not  known  at  the  time 
to  either  of  the  parties.  C.  subsequently  gave 
notice  to  the  defendant  that  he  repudiated  the 
contract,  on  the  ground  that  the  cargo  did  not 
exist  at  the  time  of  the  sale  to  him.  The  plaintiff 
sought  to  recover  the  price  of  the  cargo  from 
the  defendant,  who  was  a  factor,  on  a  del  credere 
commission  : — Held,  that  the  defendant  was  not 
liable  for  the  amount,  as  it  was  the  sale  of  a 
c«rjro  which  did  not  exist  at  the  time.  Coutvrier 
V.  Htutie,  5  H.  L.  Gas.  673  ;  25  L.  J.,  Ex.  253  ; 
2  Jur.  (N.S.)  1241. 

A  commission  to  sell  and  transfer  stock  "  when 
the  funds  should  be  at  85  per  cent.,  or  above  that 
price,"  is  a  particular  commission  under  which 
an  agent  is  bound  to  sell  when  the  funds  reach 
85,  and  he  has  not  a  general  authority  to  act  for 
his  employer,  so  that  he  may  defer  selling  till 
the  funds  should  reach  a  higher  price  than  85. 
Bertram  v.  Qitdfray^  1  Knanp,  P.  C.  381. 

A  mercantile  house  that  had  accepted  such  a 
commission  and  had  not  sold  when  the  funds 
reached  85  : — Held,  therefore,  in  equity  to  have 
made  the  stock  their  own  from  that  time,  and 
onlered  to  account  to  their  employer  for  the 
price  of  it,  with  intei^est ;  he  in  return  accounting 
to  them  for  the  dividends  he  had  subsequently 
received  in  ignorance  of  the  fact  of  the  funds 
hnving  reached  that  price.     Ih. 

If  a  broker,  being  employed  to  sell  goods,  sells 
them  for  a  bill  at  a  given  date,  and  draws  on  the 
buyer  for  the  amount,  he  is  answerable  on  the  bill 
to  his  principal.  Le  Fevvre  v.  Lloyd^  1  Marsh. 
318  ;  6  Taunt.  749  ;  15  R.  R.  644. 

Guarantee  against  Loss.] — A  broker,  when  he 
bought  goods  for  his  pnncipal,  agreeci  for  half 
]:>er  cent,  to  indemnify  him  from  any  loss  on  the 
resale: — Held,  that  this  undertaking  was  dis- 
charged when  the  principal  had  a  fair  opportunity 
of  selling  to  advantage,  and  neglectetl  it,  though 
he  was  aftei-wartU  oblige<l  to  eell  at  a  loss. 
Curry  v.  Edentor,  3  Term  Rep.  524. 

Indorsing  Bills.] — An  agent  purchasing  foreign 
bills  for  his  principal,  and  indorsing  them  to  him 
without  quafification,  is  liable  to  the  principal  on 
his  indorsement,  however  small  the  commission 
which  he  gets  upon  the  purchase.     Goupy  v. 
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Harden,  2  Mareh.  454 ;  7  Taunt.  159  ;  Holt,  N.  P. 
342;  17K.  R.  478. 

Kegleot  of  Initruotloni — ^Power  to  repudiate 

Aott.j — The  plaintiff  instructed  the  defendants, 
cotton  brokei'8.  to  purchase  for  him  fifty  bales  of 
cotton.  The  defendants,  being  also  employed  by 
other  principals,  made  a  contract  in  their  own 
names  for  the  purchase  of  500  bales,  and  having 
informed  the  plaintiff  that  they  had  purchased 
fifty  for  him,  he  paid  them  part  of  the  purchase- 
money  : — Held,  that  the  plaintiff  was  entitled 
to  recover  back  the  money,  as  upon  a  failure  of 
consideration,  since  the  defendants  had  never 
made  the  contract  which  he  had  authorised  them 
to  make.  Bo^toch  v.  Jardhie,  3  H.  k.  C.  700  :  34 
L.  J.,  Ex.  142  ;  11  Jur.  (N.S.)  586  ;  11  L.  T.  577  ; 
13  W.  R.  970. 


Delay  in  signifying  Biaient.] — A.  con- 


signed and  shipped  gixxls  to  India  for  sale,  and 
in  his  letter  of  instructions  to  his  agent  B., 
directed  him  to  invest  the  proceeds  in  specified 
articles  of  mercliaudisc  or  in  bills  at  the  exchange 
of  the  day,  and  remit  them  to  England.  B., 
instead  of  complying  with  this  order,  invested  the 
proceeds  in  a  commodity  not  specified  in  his 
letter  of  instructions,  and  informed  A.  of  the 
purchase  by  letter,  and  transmitted  a  bill  of 
lading  for  the  goods,  which  reached  A.  on  the 
29th  May,  who  notified  to  an  agent  of  B.,  on  the 
7th  August,  his  dissent  from  what  had  l)ecn  done, 
the  goods  having  in  the  meantime  been  lost  at 
sea : — Held,  that  the  laches  of  A.,  in  delaying 
his  notice  of  dissent  so  long,  discharged  B.*8 
liability ;  and  that  the  jury  was  warranted  in 
finding  that  A.  had  assented  to  the  purchase 
made  by  B.  Prince  v.  Chirk,  2  D.  &  R.  266 ;  1 
B.  &  C.  186  ;  1  L.  J.  (0.8.)  Ji.  B.  69  ;  25  R.R.  352. 

Sale  without  Assent  of  Principal — Xisrepresen- 
tation— Liability  for  Charges.]~Tlie  phiintiffs, 
who  were  cotton  spinners,  employed  a  commission 
agent  to  sell  their  goods,  and  the  coui:se  of  busi- 
ness was  for  the  agent  to  obtain  the  assent  of  the 
plaintiffs  to  each  sale.  The  agent  transmitted  to 
the  plaintiffs  the  particulars  of  certain  sales,  which 
he  represented  as  having  been  made  to  specified 
purchasers,  and  afterwaixls  rendered  accounts, 
debiting  himself  with  the  purchase  moneys,  but 
not  paying  the  balance.  He  afterwards  executed 
an  assignment  for  the  benefit  of  his  ci-editors, 
when  it  api>eared  that  his  i*eprescntatioi)s  as  to 
his  disposal  of  the  goods  were  untrue,  and  that  he 
had  in  fact  consigned  the  goods  for  sale  as  and 
with  goods  of  his  own  to  factors  in  India,  and 
that  the  accounts  had  been  settled  between  him 
and  the  factors  on  the  footing  of  debiting  each 
cargo  only  with  the  advances  and  charges  made 
in  respect  of  that  cargo,  but  that  on  the  whole 
account  there  was  a  balance  coming  from  the 
factors  : — Held,  first,  that  the  plaintiffs  were 
entitled  to  have  the  proceeds  marshalle<l,  and  the 
advances  and  charges  thrown  entirely  on  the 
agent's  own  goods.  Broadltent  v.  BarhWy  3  De 
G.  F.  &  J.  570  ;  30  L.  J.,  Ch.  669  ;  7  Jur.  (N.8.) 
479;  4L.  T.  193. 

Held,  secondly,  that  this  right  was  not 
excluded  by  the  settlement  of  accounts  between 
the  plaintiffs  and  the  agent,  or  by  the  former 
having  htul  u|)on  the  agent's  books  the  means  of 
discovering  the  fraud  before  a  meeting  took  place 
of  his  cre<iitors,  at  which  the  plaintiffs  attendetl, 
and  at  which  the  deeds  of  assignment  wero  agreetl 
to,  but  at  which  neither  the  fraud,  nor  the  claim 


founded  on  it,  was  brought  forward  ;  the  prin- 
ciple being,  that  means  of  knowledge  to  affect  a 
person  with  constiTictive  notice  must  be  such  as 
a  prudent  matt  might  be  expected  to  avail  him- 
self of.    lb,  ' ' 

Held,  thiitUy,  that  the  right  was  not  excluded 
by  the  mode  in  which  the  factors  had  renderetl 
their  accounts  to  the  agent,  nor  by  their  not 
having  themselves  set  uo  any  claim  to  marshal 
the  proceeds  of  the  consignment.    Ih. 

Hcltl.  fourthly,  that  the  enforcement  of  this, 
right  did  not  preclude  the  plaintiffs  from 
proving  under  the  deed  of  assignment  for  the 
deficiency.    Ih. 

Power  of  Agent  to  eompel  Principal  to  Befund .  ] 

— If  a  factor  takes  a  security,  payable  to  himself,, 
from  a  purchaser  of  goods,  and  gives  his  own 
security  to  his  principal,  without  giving  the  name 
of  the  purcha.ser,  the  factor  cannot  comi>el  his- 
principal  to  refund  the  money  paid  him,  on  failure 
of  the  purchaser.  Slmjtson  v.  Swan,  3  Camp.  291 ; 
13  R.  R.  805. 

If  an  agent,  in  anticipation  of  the  receipt  of  the 
amount  of  sales  for  his  principal,  remit  such 
amount,  and  the  purchasers  fail  to  pay,  it  is  not 
the  loss  of  the  agent,  but  of  the  principal ;  contra^ 
if  the  agent  sells  on  a  del  credere  commission. 
McLarty  v.  Middletmi,  6  W,  R.  379,  853. 

Selling  for  Credit  instead  of  Eeady  Honey.] — 
A  declstration  stated  that  the  defendant  was 
retained  by  the  plaintiffs  as  their  broker,  to  sell 
goods,  and  deliver  the  same,  according  to  the 
tenns  of  the  contract,  to  such  pereon  as  should 
become  the  purchaser.  It  then  alleged  that  he 
sold  the  goods  to  P.,  and  P.  purchased  at  certain 
times  of  delivery,  the  amount  to  be  paid  on 
deliver)' : — Held,  that  thisamounted  to  an  express- 
contract  by  the  defendant  with  the  plaintiffs  to 
deliver  what  he  told  for  ready  money  only^ 
Boonuan  v.  Bivwn,  2  G.  &  D.  793  ;  3  Q.  B.  511  ;. 
11  L.  J.,  Ex.437:  11  CI.  Ac  K  1. 

Held,  also,  that  an  action  of  tort  was  maintain* 
able  against  the  defendant  for  delivering  without 
the  price  being  paid.     Ih, 

If  consignees  abroad,  on  a  del  credere  com- 
mission, specially  indorse  bills  to  one  of  their 
partners  in  London  for  .the  proceeds  of  goods, 
they  having  advanced  money  on  the  goods  to  the- 
consignor,  the  consignees  must  bear  the  lass  on 
the  bills  being  dishonoured  while  in  the  partner's- 
hands.  Luca*  v.  Groning,  1  Stark.  391  ;  2  Marsh. 
460  ;  7  Taunt.  164. 

A  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  employ  the  defendant  as  a 
coal  factor  to  sell  coals  on  account  of  the  plain- 
tiff, the  defendant  promised  the  plaintiff  that  he 
would  not  sell  the  coals  otherwise  than  for  i«a<ly 
money,  and  allege  I  for  bi'each  that  the  defen- 
dant sold  the  coals  otherwise  than  for  ready 
money,  to  wit,  at  two  months'  credit : — Held,, 
that  the  action  was  not  sustained  by  the  pro- 
duction of  the  following  letter  of  instractions- 
givcn  by  the  plaintiff  to  the  defendant,  and  by 
proof  of  a  sale  of  the  coals  at  15^.  6rf.  per  ton,  at 
a  credit  of  two  months :  '•  Please  sell  for  me 
250  tons  of  anthracite  coal  at  such  a  price  as 
will  realise  me  not  less  than  15*.  ])er  ton,  net 
cash,  less  your  commission  for  such  sale."  Bod-en 
V.  French,  10  C.  B.  886. 

A.,  a  merchant  at  Liverpool,  circulated  cata- 
logues of  certain  goods  to  be  sold  by  auction, 
subject  to  the  following  condition  :  "  Payment 
to  be  made  on  the  delivery  of  bills  of  pai"cels,  by 
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in  1,100/.  of  it  ready  at  any  time,  and  B.  having, 
after  A/s  death,  brought  forward  a  mortgage 
security  to  himself  for  2,500/.,  and  a  deed  poll 
executed  by  himself,  declaring  1,850/.  of  it  to  be 
the  money  of  A. : — Held,  not  to  discharge  him, 
and  that  he  must  pay  the  money  into  court. 
£ctry  V.  Mould,  1  L.  J.,  Ch.  23. 


good  bills  on  London,  to  the  satisfaction  of  the 
sellers,  not  exceeding  three  months'  date,  to  be 
made  equal  to  cash  in  four  months.''  B.,  a 
broker  at  Liverpool,  sent  a  catalogue  to  C,  a 
merchant  in  London,  who  in  return  gave  him 
directions  to  buy  certain  lots,  which  B.  bought 
accordingly.  Before  the  sale  began  the  auc- 
tioneer stated  that  payment  by  known  buyers 
was  to  be  on  the  usual  credit,  two  and  two 
months ;  B.,  as  a  known  buyer,  received  the 
goods  without  giving  bills,  and  forwanled  them 
to  C.  in  London,  with  an  invoice,  stating  that 
payment  was  to  be  equal  to  cash  at  four  months ; 
and  a  few  ilays  afterwards  B.  drew  on  C.  for  the 
amount,  at  four  months  from  the  day  of  sale, 
which  bill  C.  accepted,  and  paid  at  maturity. 
Within  two  months  from  the  sale  B.  failed, 
never  having  given  bills  to  A.  for  the  price  of 
the  goods;  and  A.,  finding  that  C.  was  B.'s 
principal,  sued  him  for  the  value  : — Held,  that 
he  could  not  recover,  as  C.  would  naturally  be 
induced  by  A.'s  catalogue  to  suppose  that  B.  had 
given  bills  for  the  goods  at  tlie  time  of  the 
delivery,  and  therefoi*e  acceptetl  B.'s  draft  under 
a  mistake  occasioned  by  A. ;  and,  per  Parke,  J., 
the  broker  B.  had  not  any  authority  from  C.  to 
make  a  contitict  for  goods  to  be  paid  at  two  and 
two  months,  au<l  consequently  C.  was  not  bound 
bv  it.  IIot'M/fdl  V.  Fauntl^royy  10  B.  &  C.  755  ; 
8"L.  J.  (O.S.)  K.  B.  259. 

Direotozy  or  Discretionary  Instmetioni.] — The 

plaintiffs,  who  were  London  merchants,  sent  to 
the  defendants,  who  were  commission  agents  in 
China,  goods,  to  be  sold  by  the  latter,  on  the 
terms  contained  in  the  following  letter :  *'  If 
tea  is  not  obtainable  at  our  limits  you  may  invest 
one-half  of  the  whole  proceeds  in  silk,  at  prices 
not  exceeding,  &c.  If  silk  is  obtainable  much 
below  these  prices  you  may  substitute  it  in  part 
for  tea,  even  if  the  latter  is  to  be  had  within  our 
limits,  at  your  discretion "  :  —  Held,  that,  on 
looking  at  the  whole  of  the  letter,  the  words, 
"  you  may  invest,"  were  to  be  construed  as 
directory,  and  not  as  giving  the  defemlants  a 
discretionarv  power.  J^ntuxMfi  v.  De/tt,  1  Ex. 
812  ;  18  L.  J.,  Ex.  138. 

Selling  Goods  bought  for  Frinoipal.! — In  an 
action  against  an  agent  by  his  employer  for 
selling  goods  bought  by  his  principal,  a  custom 
allowed  as  a  defence  that,  in  ca.«e  of  default  by 
the  principal,  the  agent  might  (being  pereonally 
liable  on  the  purchase)  sell  on  his  own  account. 
JAerun-d  v.  Drexslar,  8  F.  &  F.  212. 


9.  On  Receipt  of  Money. 

Duty  to  Aooonnt  —  Interest  firom  Date  of 
Befasal.l — The  first  duty  of  an  agent  is  to  be 
constantly  ready  with  his  accounts,  and  neglect  in 
this  is  a  ground  for  charging  him  with  interest. 
Pearse  v.  Green,  1  Jac.  &  W.  135  ;  20  R.  R.  258. 

A  person  who  has  received  money  as  agent  is 
bound  not  only  to  account  for  the  same,  but  also 
to  pay  it  over  to  the  principal  when  requested 
80  to  do ;  and,  in  an  action  for  money  had  and 
received,  is  chargeable  with  interest  on  the  amount 
so  received  from  the  date  of  the  refusal  to  pay  it 
over,  /'t'a r-sr  v. /7rf»r«  (supra)  followed.  Harsant 
V.  Blaine,  oG  L.  J.,  Q.  B.  511— C.  A. 

Agent  giving  Seonrity — ^Whether  SisolLarged.] 

— A.  having  directetl  his  agent  B.  to  invest  for 
him  1,850/.  at  5  per  cent.,  so  that  he  might  call 


Upon  Defeasible  Contraet.]— Money  received 

by  an  agent  under  a  defeasible  contract  ceases  to 

be  received  to  the  use  of  the  principal  when  the 

contract  is  defeated ;  and  the  agent  may  show 

i  this  as  a  defence  against  the  principal,  though 

I  the  fraud  was  entirely  his,  and  the  principal  was 

I  innocent  of  it.    Murrat/  v.  Mann,  2  Ex.  538  ; 

17  L.  J.,  Ex.  256  ;  12  Jur.  634. 

Throngh  Fraud  of  Prineipal.] — Money  had 

and  received  by  an  agent,  in  pursuance  of  a 

1  contract  founded  on  false  statements  made  by 

I  his  principal,  is  money  had  and  received  to  the 

I  use  of  the  persons  paying  the  same  and  not  to 

i  the  use  of  the  principal :   and  the  agent  may 

<  shew  this  as  a  defence  against  the  principal,  the 

fraud  being  his,  and  the  agent  being  innocent  of 

it.    Steren^  v.  Leah  or  Lee^  2  C.  L.  R.  251  ;  2 

W.  R.  16. 

Agent  Betting  for  Frinoipal — ^Wagering.] — 

The  plaintiff  employed  the  defendant  for  a  com- 
mission to  make  bets  for  him  on  horses.  The 
defendant  accordingly  made  such  bets,  and  he 
received  the  winnings  from  the  pei*son  with 
whom  he  had  so  bettetl.  In  an  action  by  the 
plaintiff  for  the  amount  which  the  defendant 
had  so  received  -.—Held,  that  8  &  9  Vict.  c.  109, 
s.  18,  which  makes  null  and  void  all  contracts 
by  way  of  wagering,  did  not  apply  to  the  con- 
tract between  the  plaintiff  and  defendant,  and 
that,  therefore,  notwithstanding  that  statute, 
the  plaintiff  was  entitled  to  recover  in  respect  of 
the  bets  which  had  been  so  paid  to  the  defendant. 
Beyer  v.  Adams  (26  L.  J.,  Ch.  841)  overnded. 
Bridffrr  v.  S(traf/e,  54  L.  J.,  Q.  B.  464  ;  15 
Q.  B.D.  363;  53'L.  T.  129;  33  W.  R.  891  ;  49 
J.  P.  725— C.  A. 

Illegal  Disbnrsements.]  —  Money  deposited 
with  an  agent,  and  expended  by  him  in  illegal 
disbursements,  cannot  be  recovered  from  him  by 
the  ])rincii)al,  if  the  principal  was  at  the  time 
aware  of  the  illegal  disbursements,  or  if  he 
subsequently  assented  to  them.      BaynUtn    v. 

Cattle,  1  M.  &  Rob.  265. 

I 

I  Paid  under  Palse  Pretenees.] — There  is  a 
I  reme<ly  in  equity  as  well  as  at  law,  by  a  principal 
'  against  his  broker  or  agent,  to  recover  a  sum  of 
money  paid  to  the  broker  on  his  untrue  repre- 
'  scTitation  that  he  had  entered  into  a  contract 
!  for  his  principal,  which  alleged  contract  had  in 
•  fact  no  existence.  Wilson  v.  Short,  6  Hare,  366 ; 
i  17  L.  J.,  Ch.  289  ;  12  Jur.  301. 

[  Wrongftd  Sale  or  Pledge  of  Goods.]— When  a 
factor  has  raised  money  by  a  wrongful  pledge 

]  of  the  goods  of  his  principal,  it  is  competent  to 

I  the  latter,  in  taking  the  account  between  himself 
and  the  factor,  to  abandon  the  goo<.ls  and  ti-eat 
the  money  raised  thei*eon  as  money  had  and 

I  receive<l  to  his  own  use.  Bnnzi  v.  Stewart,  4 
Man.  k  G.  295 ;  5  Scott  (N.R.)  1 ;  11  L.  J.,  C.  P.  228. 

Where  Agent  has  Appropriated  Sums  as 

Pasrment.] — A  factor  in  London  purchased  from 
time  to  time  silk  for  R.,  and  paid  for  the  same. 
Remittances  were  made  by  R.  generally,  and  not 
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on  account  of  any  particular  purchase.  A  general 
account  current  was  kept  by  the  factor,  and  then 
rendered  to  and  checked  by  R.,  and  the  next 
account  began  with  the  balance  of  the  preceding 
one.  After  the  purchase  of  a  certain  lot  of  silk 
by  the  factor  (which  R.  sold  shortly  afterwards 
to  the  plaintiff),  two  such  accounts  were  deli  vere<l 
and  balances  struck  in  favour  of  R.,  showing 
that  the  factor  had,  subsequently  to  the  purchase 
of  this  silk,  received  remittances  from  R.  amply 
sufficient  to  cover  both  its  price,  and  also  the 
preceding  items  of  the  account  against  him. 
Subsequently,  the  balance  being  much  against  R., 
the  factor  sold  this  lot  of  silk  to  recoup  himself  : 
— Held,  that  the  accounts  showed  an  election  by 
the  factor  to  appropriate  the  remittances  about 
the  time  of  the  purchase  of  this  lot  of  silk  in 
payment  of  the  advance  on  account  thereof,  and 
that  he  was  therefore  not  entitled  to  sell  it,  as 
against  the  plaintiff,  to  recoup  himself.  Siebd 
V.  SpHngJidd,  9  L.  T.  324  :  12  W.  R.  73. 

Fona  of  Beoeipt.]  —  A.,  being  a  stranger, 
deposited  for  a  particular  purj^ose  in  the  hands 
of  B.,  a  country  banker  at  J.,  800Z.  in  local  bank 
notes,  635^.  of  which  had  been  issued  by  C.  at 
D. ;  B.  transmitted  the  whole  of  the  notes 
immediately  to  C,  and  was  credited  with  the 
amount  in  account  by  the  latter,  who  reissued 
the  notes  and  stopped  payment : — Held,  that  A. 
was  entitled  to  recover  the  whole  amount  of  the 
notes  from  B.  as  cash  received  by  the  latter  to 
his  use.  Gillard  v.  Wise,  7  D.  &  R.  523 ;  5 
B.  &  C.  1 34  ;  4  L.  J.  (0.8.)  K.  B.  88  ;  29  R.  R. 
190.     And  see  Price  v.  Holhech,  2  Doug.  654. 

The  plaintiff,  a  merchant  in  London,  consigned 
cottons  to  the  defendant  and  his  partners,  com- 
mission agents  at  Bombay,  with  directions  to  sell 
the  same,  and  I'emit  the  proceeds  to  the  plaintiff 
in  good  bills  on  London.  The  goods  were  accoixl- 
ingly  sold  by  the  defendant  and  his  partners  in 
Bombay,  and  produced  eight  rupees  and  upwards 
per  piece,  but  no  remittance  either  in  money  or 
bills  having  been  made  to  the  plaintiff,  an  action 
was  commenced  against  the  defendant,  who  had 
come  over  to  England  : — Held,  that  the  plaintiff 
was  not  prevented  from  recovering  in  an  action 
for  money  had  and  received  by  reason  of  the  pro- 
ceeds having  been  received,  not  in  English,  but 
in  foreign  money.  EhreuMperger  v.  Anderson, 
3  Ex.  148  :  18  L.  J.,  Ex.  132. 

When  an  agent  who  receives  money  for  a  party 
pays  it  to  another  agent  of  that  party,  he  is  bound 
to  pay  it  in  cash,  and  not  merely  settle  it  in  an 
account  between  that  agent  and  himself,  unless 
he  can  show  an  authority  from  his  principal,  and  ! 
that  there  was  an  account  between  the  principal  I 
and  that  agent,  with  a  balance  in  favour  of  the 
agent.    Hanley  v.  dissanAl  Jur.  1088.  ' 

When  a  person  is  employed  to  receive  money  ' 
for  another,  and  he  employs  a  third  person  to  I 
receive  it  for  him,  an  action  for  money  had  and  j 
received  will  not  lie  against  the  first  without  ; 
evidence  that  the  money  came  to  the  hands  of  i 
such  third  person.  Matthews  v.  Haydon,  2  Esp. ' 
509.  I 

I 

Bexnitting  Money  reoeiyed  to  Prinoipal.]  — A  i 
defendant  being  employed  to  procure  payment  i 
of  a  bill,  and  to  remit  the  produce  direct  to  the 
plaintiff,  remitted  it  to  a  third  person,  whereby  I 
it  got  into  the  liands  of  the  plaintiff's  cretlitors  :  \ 
— Held,  that  the  defendant  was  not  liable  for  i 
money  had  and  receivetl.  Duncari  v.  Skijfwith,  \ 
2  Camp.  68.  ' 


A  defendant  is  not  liable  for  a  loss  where  he 
had  collected  some  debts  for  the  plaintiff,  and 
sent  them  by  the  post,  according  to  his  direction. 
Warwicluf  v.  Koakes,  I  Peake,  98  ;  3  R.  R.  653. 

Agent  employed  to  Golleet  Bill — ^Payment  snb- 
jeet  to  Condition — Canoellation  without  Autho- 
rity.] —  Where  an  agent  is  employed  by  the 
holder  of  a  bill  to  receive  payment  of  it  from  the 
acceptor,  and  receives  payment  from  him  clogged 
with  a  condition  without  assent  to  which  the 
holder  is  not  entitled  to  retain  the  money  paid^ 
the  agent  is  not  entitled  to  treat  such  conditional 
payment  as  if  it  were  an  absolute  payment,  and 
to  cancel  the  bill  as  paid  before  he  has  received 
the  assent  to  the  condition.  Jiank  of  Scotland 
v.  Dominion  Bank,  [1891]  A.  C.  592— H.  L.  (Sc.) 

LoM  eauMd  h^  Suh-agests.] — M.  employed 
R.  &  Co.,  bankers  in  Edinburgh,  to  obtain  for 
him  payment  of  a  bill  drawn  on  a  person 
resident  at  Calcutta.  R.'  &,  Co.  accepted  the 
employment,  and  wrot«  promising  to  credit  him 
with  the  money  when  received.  R.  &  Co.  trans- 
mitted the  bill  in  the  usual  course  of  business  to 
C.  &  Co.,  of  London,  and  by  them  it  was  for- 
warded to  India,  where  it  was  duly  paid.  R.  k. 
Co.  wrote  to  M.  announcing  the  fact  of  its  pay- 
ment, but  never  actually  credited  him  in  their 
books  with  the  amount.  The  house  in  India 
failed  : — Held,  that  R.  &  Co.  were  the  agents  of 
M.  to  obtain  payment  of  the  bill ;  that,  payment 
having  been  actually  made,  they  became  ipso 
facto  liable  to  him  for  the  amount  received ;  and 
that  he  could  not  be  called  on  to  suffer  any  loss 
occasioned  by  the  conduct  of  their  sub-agents, 
between  whom  and  himself  no  privity  existed. 
Mackersy  v.  llamsays,  9  CI.  &  F.  818. 

Lose  caused  by  PHnoipal.] — The  defendant, 
the  salaried  manager  of  a  bank,  was  appointed 
treasurer  without  salary  to  ^anlians  of  the  jwor 
under  the  Poor  Law  Consolidated  Order.  A 
treasurer's  account  between  him  and  the  guar- 
dians was  duly  kept  acconling  to  the  Poor  Law 
Orders ;  moneys  were  from  time  to  time  paid 
into  the  bank  of  which  he  was  manager  to  the 
account  of  the  guardians,  and  oixlers  signed  by 
the  guardians  in  conformity  with  the  orders  were 
cashed  like  cheques  payable  to  order.  A  pei'sou 
in  the  service  of  the  clerk  to  the  guardians, 
who  was  employed  to  fill  up  the  orders  for  signa- 
ture by  them,  drew  a  number  of  orders  in  such 
a  way  that  the  amounts  for  which  they  were 
drawn  could  be  increased  by  the  insertion  of 
words  and  figures  in  the  blank  spaces  ;  and  after 
signature  of  the  ordters,  he  increased  the  amounts 
accordingly.  He  also  forged  indorsements  to 
orders  so  increased  In  amount,  and  to  others  not 
so  increased,  and  obtained  payment  of  them  at 
the  banic.  In  an  action  by  the  guardians  against 
the  defendant  it  was  found  as  a  fact  that  the 
payment  by  the  treasurer's  clerks  of  the  excess 
was  due  solely  to  want  of  proper  caution  on  the 
part  of  the  guardians  and  their  clerk  in  signing 
the  orders  fraudulently  prepared  for  their  signa- 
ture : — Held,  first,  that  the  negligent  drawing  of 
the  orders  disentitled  the  guardians  to  complain 
of  the  payment  of  the  excess.  Halifax  Union 
V.  lllieelwriffkt,  44  L.  J.,  Ex.  121  ;  L.  R.  10  Ex. 
183  ;  32  L.  T.  802  ;  23  W.  R.  704. 

Held,  secondly,  that,  as  to  the  payment  on 
forged  indorsements,  the  account  at  the  bank  was 
in  effect  the  account  of  the  guanlians  ;  that  the 
bank  was  protecteil  by  16  &  17  Vict.  c.  59,  s.  19  ; 


and  that  as  by  the  act  and  direction  of  the 
guardians  the  only  receipt  of  moneys  on  their 
behalf  was  a  receipt  by  the  bank,  the  defendant 
was  not  chargeable  in  any  other  way  than  as  the 
bank  was  chargeable ;  and  also  that  if  the 
account  at  the  b^nk  was  regarded  as  the  defen- 
dant's account,  still,  being  so  kept  by  the  order 
of  the  guardians,  they  could  not  make  any  claim 
against  him  which  he  oould  not  enforce  against 
the  bank.    lb. 
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24  L.  J.,  Ex.  66.  S.  P.,  Smith  v.  Lindo,  4  C.  B. 
(N.S.)  395  ;  27  L.  J.,  C.  P.  196.  Afllrmed  on 
appeal  5  C.  B.  (N.8.)  587  ;  27  L.  J.,  C.  P.  335  ; 
4  Jur.  (N.B.)  974 ;  6  W.  R.  748. 

To  a  declaration  on  two  bills  by  drawer 
against  acceptor,  a  plea  that  he  retained  the 
phiintiff  to  net  as  his  broker  in  the  city  of 
London,  and  to  enter  into  contracts  in  the  city 
of  London  f«r  the  defendant  in  the  purchase 
of  stock  and  shares,  and  to  pay,  in  and  about 
completing  such  contracts  and  purchases,  moneys, 
and  that,  in  pursuance  of  such  retainer,  the 
plaintiff  entered  into  contracts  for  the  purchase 
of  shares ;  and  as  incidental  thereto  paid  for 
the  defendant,  in  and  about  completing  such 
contracts  and  purchases,  moneys  ;  that  the 
plaintiff  was  not,  at  the  time  of  the  retainer 
and  employment,  and  making  such  contracts 
and  purchasing  such  shares,  or  paying  such 
moneys,  a  broker  duly  licensed  within  the  city 
of  Loudon  ;  and  that  the  bills  were  accepted  by 
the  defendant  and  received  by  the  plaintiff  on 
account  of  money  due  from  the  defendant  to  the 
plaintiff  for  his  having  entered  into  the  con- 
tracts, and  paid  such  moneys,  is  bad  on  general 
demurrer,  on,  the  ground  that,  as  the  words  in- 
cidental thereto  were  ambiguous,  it  did  not 
appear  by  the  plea  that  the  payment  of  the 
moneys  was  a  necessary  part  of  the  plaintiff's 
duty  as  broker,  and  forasmuch  as  the  contract 
in  such  case  was  not  void  ;  and  although  the 
plaintiff  could  not  recover  any  recompense  for 
his  services,  yet  he  was  entitled  to  recover  the 
money  he  had  paid  at  the  defendant's  request. 
PidgeoH  v.  Burtlem,  3  Ex.  465  ;  18  L.  J.,  Ex. 
193. 


10.  Agents  making  Payments  for   Prin- 
cipal. 

Direetion  to  Pay— Whether  IrreToeable.] — A 
direction  to  an  agent  to  pay  over  the  proceeds  of 
a  sale  is  not  revocable,  if  founded  upon  a  valuable 
consideration.  Metcalfe  v.  Clouffk.  2  M.  &  Ry. 
178  ;  6  L.  J.  (0.8.)  K.  B.  281. 

Where  a  customer  directed  his  bankers  to  hold 
a  certain  sum  of  money  from  his  private  account 
at  the  disposal  of  S.,  and  the  bankers  accepted  the 
order,  but  the  customer  countermanded  it  before 
any  actual  appropriation  or  payment  made  :  — 
Held,  that -such  order  was  revocable,  and  the 
bankers,  having  paid  the  money  to  8.,  after  such 
countermand,  were  liable  to  the  customer.  Oibson 
v.  Minet,  9  Moore,  31  ;  2  Bing.  7  ;  1  Gar.&  P.  247  ; 
R.  &  M.  68  ;  2  L.  J.  (0.8.)  C.  P.  99. 

Although  where  an  agent  has  money  in  his 
hands  belonging  to  his  principal,  who  orders  him 
to  pay  it  over  to  a  third  person,  but  before  pay- 
ment the  principal  countermands  such  order,  and 
the  agent  afterwards  pays  it  over,  he  does  so  in 
his  own  wrong,  yet,  where  advances  were  made 
under  an  agreement  amounting  to  the  appro- 
priation of  the  proceeds  of  a  specified  cargo  by  a 
particular  ship,  which  the  agent  remitted  accord- 
ingly : — Held,  that  he  was  not  responsible  for 
such  payment,  although  his  principal  had  counter- 
manded the  order  suteequently  to  the  agreement 
under  which  the  advances  were  made.  Fisher  v. 
miler,  7  Moore,  527  ;  1  Bing.  150. 

Dodnetioiia.] — ^A.  consigned  goods  to  B.,  with 
directions  to  pay  over  the  net  proceetls  to  C.  B. 
employed  D.  to  dispose  of  them.  In  ait  action  by 
C.  to  recover  the  proceeds  from  D.,  D.  is  entitled 
to  make  the  same  deductions  for  freight,  &c.,  as 
B.,  who  y^vA  the  owner  of  the  ship  in  which  the 
goods  were  brought,  might  have  made.  Black- 
burn  V.  Kymer^  1  Marsh.  223  ;  5  Taunt.  584. 

In  general  an  agent  is  not  warranted  in  paying 
a  debt  due  from  his  principal  without  a  previous 
authority,  or  a  subsequent  assent.  But  where  a 
person  fills  the  character  of  agent  to  two  parties 
and  receives  from  one  a  sum  on  account  of  the 
other,  which  sum  he  carries  to  the  account,  semble, 
that  he  may  make  any  deductions  afterwards 
from  that  sum  which  the  i)erson  who  paid  it  would 
have  had  a  right  to  make  in  the  form  of  set-off. 
Wemys  v.  Greenwood^  5  L.  J.  (O.S.)  K.  B.  257. 

Beeoyery  of  Money  paid— Broker  acting  With- 
out Lioenoe.] — To  a  declaration  for  money  paid 
and  on  accounts  stated,  a  plea  that  the  causes  of 
action  accrued  to  the  plaintiff,  as  a  broker  in  the 
city  of  London,  about  the  purchasing  and  selling 
for  the  defendant,  in  the  city  of  London,  of 
shares,  and  that  he  was  not  duly  licensed,  is  a 
bad  plea,  inasmuch  as  the  6  Anne,  c.  16,  does  not 
prevent  an  unlicensed  broker  from  recovering 
money  paid  at  the  request  of  his  employer,  or  for 
money  due  on  accounts  stated  with  his  employer. 
Je99opp  V.  Lutwychcy  10  Ex.  614  ;  3  C.  L.  R.  859  ; 


In  Xffeoting  Illegal  Contract.] — If  an 

agent  effect  an  illegal  contract,  he  cannot 
recover  from  his  principal  the  sum  he  has  paid 
in  effecting  it,  though  he  proves  an  express 
pi'omise  by  the  principal  to  pay  him.  Bailey  v. 
Bawling,  7  L.  J.  (0.8.)  K.  B.  208. 

Agenta  opening  Joint  Aooonnt— Oheqnes 


Signed  by  One  only — Joint  Action.] — Two  of  the 
electors  of  a  borough  went  to  a  banker  there,  and 
said'they  wished  to^lraw  cheques  upon  the  bank. 
The  banker  promised  to  honour  any  cheques  they 
might  draw.  The  cheques  drawn  were  signed  by 
one  only,  but  the  account  in  the  banker's  books 
was  opened  in  the  joint  names  : — Held,  that  they 
might  maintain  a  joint  action  against  the  candi- 
date, in  whose  interest  they  were,  if  he  adopted 
the  payments  made.  Brembridge  v,  Roberts,  5 
Car.  &  P.  186. 


11.  Right  of  Agent  to  Indemnity 

ACfAINBT  Loss. 

Loss  dne  to  Agent's  Kegligence— Damages.] 

— Commission  agents  were  authorised  by  prin- 
cipals to  sell  on  their  account  certain  oats  ;  the 
agents  sold  the  same  with  a  warranty,  but  with- 
out disclosing  the  names  of  their  principals  ;  the 
oats  not  answering  the  warranty,  the  agents 
were  compelled  to  make  a  reduction  in  the  price : 
— Held,  tnat  they  could  not  recover  the  damage 
they  thos  sustained  from  their  principals,  as  they 
had  chosen  to  sell  in  their  own  names,  and  as 
there  was  no  privity  of  contract  between  them 
and  their  principals  which  would  create  a 
guarantee  that  the  oats  were  of  a  specific 
quality.  Johnson  v.  Osborne,  3  P.  &  B.  236  ;  11 
A.  &  £.  549  ;  1  Jur.  943. 
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Sxpenies  inenmd  by  Agent.]  —  An  agent 
employed  to  buy  goods  to  be  paid  tor  at  a  future 
day  paid  for  them  out  of  his  own  money,  for 
the  purpose  of  obtaining  the  discount  allowed 
by  the  seller.  The  principal,  with  knowledge  of 
these  facts,  directed  the  agent  to  clear  the  goods 
at  the  custom-house,  which,  in  the  ordinary 
course  of  business,  would  be  done  after  payment 
of  the  price,  by  the  agent  for  his  principal : — 
Held,  an  adoption  of  the  previous  payment  of 
the  price,  and  that  the  agent  might  sue  the  prin- 
cipal for  the  price  as  money  paid  to  his  use  at  his 
request.  Stutattce  v.  Hawleij^  13  C.  B.  (N.B.)  468  ; 
7L.  T.  745;  11  W.  R.  311. 

A  charge  made  by  an  agent  for  the  sale  of 
goods  against  his  principal,  for  an  allowance  in 
respect  of  warehousemen's  salaries,  disallowed, 
no  such  claim  having  been  made  in  the  accor.nts 
for  fourteen  yeai-s.    Gray  v.  Ilaig^  20  Beav.  219. 

Claim  by  the  agent  for  expenses  on  account 
of  the  principal  which,  from  the  conduct  of 
the  agent  undertaking  the  business  without 
authority  or  agreement,  could  not  be  ascer- 
tained, disallowed.  Beavmont  v.  Bovltbffi,  11 
Ves.  358. 

A  foreign  agent  upon  whom  the  entire  manage- 
ment of  a  ship  devolves,  under  circumstances  of 
great  distress,  and  who  acts  bon&  fide,  is  entitled 
to  be  equitably  supported.  The  Tartar^  1  Hag. 
Adm.  1. 

In  oondnoting  Litigation.] — Where  an  agent 
has  a  general  authority  to  receive  and  sell  goods, 
and  out  of  the  proceeds  to  repay  himself  his 
advances,  charges,  and  commi»«ion,  the  costs  of 
an  action,  with  a  reference  thereof,  against  a 
WTong-doer,  who  withholds  the  possession  of  the 
goods,  bon&  fide  incurred  for  the  recovery  of  the 
goods,  are  legal  charges  upon  the  goods,  and  may 
be  set  off  by  the  agent  in  an  action  brought 
against  him  by  his  principal  for  the  balance  of 
the  proceeds  of  the  goods.  Ouiih  v.  Jia relay ^ 
7  D.  &  R.  639  ;  5  B.  &  C.  141  ;  4  L.  J.  (0.8.)  K.  B. 
82. 

A  principal  is  liable  to  reimbui*se  his  agent 
for  the  amount  of  damages  incun'ed  by  him  in 
defending  an  action  on  behalf  of  his  principal, 
if  the  agent  can  show  that  the  loss  arose  from 
the  fact  of  his  agency,  that  he  was  acting 
within  the  scope  of  his  authority,  that  if  he 
exceeded  his  instructions  in  the  contract  he 
entered  into,  such  excess  has  been  waived  and 
the  contract  ratified  by  the  principal,  and  that 
the  loss  was  not  attributable  to  any  fault  or 
laches  on  his  own  part.  Frixiom  v.  Tagliafei'ro^ 
4  W.  R.  373— P.  C. 

The  indemnity  due  from  a  principal  to  his 
agent  covers  solicitor  and  client's  costs  incurred 
by  the  agent,  and  it  makes  no  difference  whether 
the  contract  of  indemnity  is  expressed  or  implied. 
Wdls  and  Croft^  In  re,  OfffHal  Itecrirn^  Ex 
paHe,  15  R.  169  ;  72  L.  T.  359  ;  2  Manson,  41. 

A.,  a  broker,  contracted  with  B.  for  the  pur- 
chase (on  behalf  of  C.)  of  certain  goods.  C. 
lefusing  to  accept  the  goods,  B.  sued  A.  for 
breach  of  the  contract^  C.  had  notice  of  the 
proceedings,  but  repudiated  his  liability,  and  A. 
defended  the  action  unsuccessful! v.  In  an  action 
by  A.  against  C.  for  the  damages  and  costs  paid 
and  incurred  by  him  in  the  first  action,  C.  paid 
into  court  enough  to  cover  the  damages  only,  and 
it  was  left  to  the  jury  to  say  whether  A.,  in 
defending  the  former  action,  had  pursued  the 
coui'se  which  a  prudent  and  reasonable  man 
would  have  done  in  his  own  case.    The  jury 


having  found  for  the  plaintiff : — Held,  that  A. 
was  entitled  to  recover  the  costs.  Broom  v.  Holly 
7  C.  B.  (N.S.)  503. 

Agent  to  buy  Bliarea — ^Becoyery  of  Diiferenoe 
paid.] — If  a  party  authorises  a  broker  to  buy 
shares  for  him  in  a  particular  market,  where  the 
usage  is  that,  when  a  purchaser  does  not  ])ay  for 
his  shares  within  a  given  time,  the  vendor, 
giving  the  puixjhaser  notice,  may  resell,  and 
charge  him  with  the  difference,  and  the  broker, 
acting  under  the  authority,  buys  at  such  market 
in  his  own  name,  such  bixiker,  if  compelled  to 
pay  a  difference  on  the  shares  through  neglect  of 
his  principal  to  supply  funds,  may  sue  the  prin- 
cipal for  monev  pai(i  to  his  use.  Polloek  v. 
tablet,  12  Q.  B.  765  ;  5  Railw.  Cas.  352 ;  17 
L.  J.,  Q.  B.  352.  S.  P..  Baifliffe  v.  BvUericorth, 
1  Ex.  425  ;  Bayley  v.  WUUams,  7  C.  B.  886  ;  18 
L.  J.,  C.  P.  273. 

Stockbrokers  and  membcra  of  the  London  Stock 
Excliange,  on  the  28th  of  August,  1856,  at  the 
request  of  A.,  bought  for  him  twenty  shares  in  a 
bank,  to  lie  paid  for  on  the  settlement  day,  which 
was  on  the  15th  of  September,  and  duly  for- 
warded to  him  the  usual  brokers'  contract  note. 
The  bank  stopped  payment  on  the  3rd  of  Sep- 
tember, and  ultimately  became  bankrupt  on  the 
11th.  A.  repudiated  the  transaction,  and  gave 
the  brokers  notice  not  to  [)ay  the  price  on  his 
account.  They  having  been  comj)elled  according 
to  the  niles  of  the  Stock  Excliange  to  pay  for 
the  shares  on  the  settlement  day,  sent  A.  the 
certificates  and  transfers,  and  upon  his  declining 
to  accept  them,  sued  him  for  money  paid  : — 
Held,  that  they  were  entitled  to  recover,  not- 
withstanding the  stoppage  of  the  bank,  and  the 
refusal  of  the  directors  to  consent  to  a  transfer 
of  the  shares.  Taylor  v.  Stray,  2  C.  B.  (N.S.) 
175  ;  3  Jur.  (N.s.)  540.  Affirmed  2  C.  B.  (N.8.) 
197  ;  26  L.  J..  C.  P.  287  ;  3  Jur.  (N.s.)  964  ; 
5  W.  R.  761— Ex.  Ch. 

In  equity  the  liability  of  a  principal  to  indem- 
nify his  agent  is  not  confined  to  actual  losses, 
but  extends  to  all  the  liabilities  of  the  agent 
incurretl  on  behalf  of  the  principal.  Laeey  v. 
Hill,  Crowley's  Claim,  43  L.  J.,  Ch.  651  ;  L.  R. 
18  Eq.  182  ;  30  L.  T.  484  ;  22  W.  R.  586. 

C,  broker  for  H.,  enterecl  into  contracts  for 
purchase  of  stock  for  the  next  settling  day  (15th 
of  July,  1870).  The  contracts  were  in  the  usual 
form,  subject  to  the  rules  and  usages  of  the 
Stock  Exchange,  and  the  broker's  notes  from 
time  to  time  sent  to  H.  also  had  these  words. 
When  that  day  arrived  C,  by  request  of  H.,  and 
relying  on  a  promise  of  H.  to  settle  on  that  day 
the  amount  then  due  to  C.  for  brokerage  and 
losses,  continued  the  contracts  till  next  settling 
day.  H.  did  not  settle  his  account  on  the  15th. 
On  the  16th  the  Norwich  Bank,  in  which  he  was 
partner,  stopped  payment,  and  H.  became  in 
fact  insolvent.  C.  was  thereupon  declared  a 
defaulter  on  the  Exchange.  According  to  the 
rules,  all  his  transactions  were  immediately 
closed.  No  loss  accrued  to  the  principal  by  the 
closing  of  the  transactions  before  the  next 
settling  day.  Subsequently  C.  was  readmitted 
to  the  Stock  Exchange,  on  payment  of  a  compo- 
sition, but  not  the  full  amount  of  his  debts. 
After  such  readmission,  members  of  the  Stock 
Exchange  were  in  effect  forbidden  by  the  rules 
of  the  Exchange  to  sue  him  for  the  balance  of 
previous  losses  without  the  leave  of  the  com- 
mittee, which  was  rarely,  if  ever,  granted,  but  no 
legal  release  was  given  to  him.    In  a  creditors' 
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suit  instituted  for  adminKterm^  the  estate  of 
H.,  0.  claimed  for  the  whole  amount  shown  to 
be  due  to  him  for  brokerage  and  lo-ses,  by  an 
account  made  up  on  the  footing  of  all  trans- 
actions being  closed  on  the  day  of  the  insolvency 
of  H.,  the  amount  of  claim  being  calculated  on 
the  full  amount  of  the  liabilities  of  C.  in  respect 
of  the  contracts  for  stocks,  and  not  the  amount 
that  he  had  iictually  paid  on  those  contracts  : — 
Held,  firet,  that  on  the  insolvency  of  H.  the 
transactions  might  be  closed  accoixling  to  the 
rules  of  the  Stock  Exchange,  without  affecting 
the  right  of  C.  to  an  indemnity  from  H.    lb. 

Held,  secondly,  that  C.  not  having  had  a  legal 
release  from  claims  under  the  contracts,  but 
being  still  liable  in  law  for  the  foil  amount,  was 
entitled  to  claim  against  the  estate  of  H.  for  the 
full  amount  of  losses  on  the  contract,  including 
not  only  what  he  had  actually  paid,  but  also  the 
amount  for  which  he  was  legally  liable.    lb. 

The  defeiulant  employed  the  plaintiff,  a  broker 
on  the  Stock  Exchange,  to  ])urchase  shares, 
which  he  accordingly  did.  Before  the  settling- 
day  the  plaintiff  became  a  defaulter  on  the 
Stock  Exchange  through  inability  to  meet  his 
engagements,  and,  in  accordance  with  the  rules 
of  the  Stock  Exchange,  the  accounts  which  he 
had  opened  were  closed  as  between  himself  and 
the  jobbers  at  the  then  cun*ent  prices  as  fixed  by 
the  official  assignee  of  the  Stock  Exchange. 
The  account  in  i-espect  of  the  shares  bought  for 
the  defendant  when  closed,  as  above-mentioned, 
showed  a  balance  in  favour  of  the  jobbers  against 
the  plaintiff.  According  to  the  j)ractice  of  the 
Stock  Exchange  such  closing  of  the  account 
does  not  affect  the  client  if  he,  nevertheless, 
desires  to  have  the  contract  completed,  and  is  | 
not  in  default  to  the  defaulting  broker  ;  and  the 
jobber  in  that  case  is  bound  to  complete  on  the 
settling-day.  The  plaintiff,  on  the  same  day 
when  he  was  declared  a  defaulter  and  his 
accounts  closed,  subsequently  informed  the 
defendant  that  he  could  either  have  the  contract 
completed  as  above-mentioned,  or  he  might 
accept  the  official  prices.  The  defendant  said 
he  would  do  the  latter  : — Held,  that  the  defen- ' 
dant  having  ratified  the  closing  of  the  account 
before  the  settling-day,  was  liable  to  indemnify 
the  plaintiff  against  the  amount  for  which  the 
plaintiff  was  liable  to  the  jobbers  on  such  closing. 
J>ufican  V.  mil  (L.  R.  8  Ex.  242)  distinguishetl. 
Ifarta^  v.  Ribbons,  58  L.  J.,  Q.  B.  187;  22 
Q.  B.  D.  254  ;  37  W.  R.  278— C.  A. 


Continuing  Contract.]— A  broker  is  not 

entitled  to  recover  from  his  princi))al  differences 
on  stock  which  he  puqwrts  to  carry  over  on  his 
behalf  when  there  is  no  existing  contract  between 
such  broker  and  any  third  party  available  for 
the  pruicipal  at  the  time  when  such  differences 
arise.    Shelton  v.  Wmd,  15  R.  130  ;  71  L.  T.  616. 

Agent  omitting  to  do  something  made 

necessary  by  Statute.  ]— The  defendant  employed 
the  plaintiffs,  who  were  stockbrokers  on  the 
Corn  Exchange,  to  buy  shares  in  a  joint  stock 
banking  company.  He  had  on  many  pi-evious 
occasions  employed  the  plaintiffs  to  buy  similar 
shares,  and  on  none  of  those  occasions  did  the 
contract  or  advice  note  forwarded  to  him  specify 
the  distinguishing  numbers  of  the  shan?s  pur- 
chased. The  plaintiffs  purchased  the  shares 
from  a  jobber  on  the  Stock  Exchange  in  the 
usual  way,  and  forwanled  to  the  defendant  a 
contract  note  in  the  usual  form,  stating  that  the 


contract  was  made  subject  to  the  rules  and  regu- 
lations of  the  Stock  Exchange.  The  contract  was 
not  made  with  reference  to  any  distinguishing 
numbers  of  the  shares,  nor  did  the  contract  note 
specify  any  numbei-s.  It  is  not  the  practice  on 
the  Stock  Exchange  to  specify  the  numbers  of 
the  shares  in  dealing  in  bank  shares.  The  defen- 
dant before  the  settling-day  wrote  to  the  plain- 
tiffs repudiating  ihe  contract, on  the  ground  that 
the  numbers  of  the  shares  were  not  specified 
pursuant  to  30  &  31  Vict.  c.  2S»,  s.  1.  Notwith- 
standing such  i-epudiation,  the  plaintiffs  com- 
plete<l  the  contrnct  and  paid  for  the  shares.  By 
the  rules  of  the  Stock  Exchange  the  committee 
only  i-ecognise  the  members  of  the  Stock 
Exchange  as  the  parties  to  contracts,  and  if  a 
member  does  not  carry  out  a  contract  he  may  be 
declai^l  a  defaulter  and  expelled  from  the  Stock 
Exchange,  and  "no  application,  which  has  for 
its  object  to  annul  any  bargain  on  the  Stock 
Exchange,  shall  be  entertained  by  the  committee 
unless  upon  an  allegation  of  fraud  or  wilful  mis- 
representation." 1'he  plaintiffs  sued  the  defen- 
dant to  recover  the  price  of  the  shares  j)aid  by 
them  : — Held,  that  the  ])laintiffs  were  entitled 
to  recover.  Seymmtr  v.  Bridfje^  54  L.  J.,  Q.  B. 
347  ;  14  Q.  B.  D.  460. 

The  defendant  instructed  the  plaintiffs,  stock- 
brokers of  Bristol,  to  purchase  for  him  shares  in 
a  joint  stock  bauking  company  on  the  London 
Stock  Exchange.  The  plaintiffs  gave  directions 
accordingly  to  their  London  agents,  brokers  on 
the  London  Stock  Exchange,  who  purchased  the 
shares  from  jobbers  on  the  Stock  Exchange  in 
the  usual  way,  without  having  in  the  contract 
distinguishing  numbers  of  the  shares,  it  not 
being  the  practice  on  the  London  Stock  Exchange 
to  specif  V  the  numbers  or  otherwise  comply  with 
30  &  31  Vict.  c.  29  (Leeman's  Act),  s.  1.  By  the 
rules  of  such  Stock  Exchange  it  is  provided  that 
the  Stock  Exchange  shall  not  recognise  in  its 
dealings  any  other  pei^sons  than  its  own  members, 
such  members,  if  they  dr»  not  cany  out  contracts, 
being  liable  to  be  ex[)elled  from  the  Stock  Ex- 
change, and  that  no  application  to  annul  a 
contract  shall  be  entertained  by  the  committee 
of  the  Stock  Exchange  unless  u{)on  a  specific 
allegation  of  fraud,  or  wilful  misrepresentation. 
Before  the  settling  day  the  defendant  repudiated 
the  contract,  but  the  committee  of  the  Stock 
Exchange  refused  to  annul  the  contract,  and 
therefore  the  plaintiffs  completed  it,  and  ])aid 
the  price  of  the  shares.  The  defendant  was 
ignorant  of  the  usage  of  the  Loudon  Stock  Ex- 
change with  regard  to  dealings  in  shares  of 
banking  companies,  and  did  not  know  that  the 
purchasing  broker  w»s  by  such  usage  bound  to 
]>erfoi'm  a  contract  for  the  purchase  of  banking 
shares,  though  void  at  law  under  Leeman's  Act ; 
— Held,  that  the  plaintiffs  were  not  entitled  to 
recover  from  the  defendant  the  money  paid  by 
them  as  the  price  of  the  shares,  since  the  usage 
of  the  Stock  Exchange  to  disregard  Leeman's  Act, 
and  to  recognise  as  valid  a  contract  which  was 
made  contrary  to  that  act,  was  uni*easonable  as 
against  strangers  who  did  not  know  it,  and  there- 
fore was  not  binding  on  the  defendant.  Perry 
V.  Barnett,  54  L.  J.,  Q.  B.  466  ;  15  Q.  B.  D.  388  ; 
53  L.  T.  585— C.  A. 

A.  having  instructed  his  brokers,  B.  &  Co.,  to 
purchase  shares  in  the  0.  Bank,  receive<l  from 
them  a  bought-note  stating  the  purchase  of  shares 
from  C.  (a  jobber),  but  according  to  the  usual 
practice  on  the  Stock  Exchange,  not  sj)ecifying 
the  registered  numbers  of  the  purchased  shares. 
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Between  the  date  of  purchase  and  the  settling 
day  the  bank  stopped  pay  oven  t,  and  proceedings 
were  taken  to  wind  it  ui).  A.'s  solicitors  there- 
upon wrote  B.  k  Co.  repudiating  the  contract 
for  purchase  contained  in  the  bought-note,  on 
the  ground  that  the  contract  was  illegal  and 
void,  being  in  contravention  of  30  Vict.  c.  29, 
and  giving  notice  that  if  they  completed  it,  it 
would  be  at  their  own  risk.  On  the  same  day  A. 
wrote  a  private  letter  to  B.  calling  attention  to 
the  formal  letter,  "and  I  wish  you  clearly  to 
understand  that  whatever  ix)sition  you  may  have 
to  assume  with  regard  to  them  (the  shares),  I 
consider  myself  fully  bound  to  8up[)ort  you." 
The  name  of  A.,  as  the  purchaser  of  the  shares, 
was  returned  to  C.  by  B.  &  Co.,  and  on  receiving 
a  transfer  and  the  share  certificates,  the  money 
was  paid  by  them  to  the  transferor's  brokers.  A. 
refused  to  execute  the  transfer,  and  retunied  it 
to  B.  &  Co.,  in  whose  ])ossession  it  remained, 
without,  for  some  time,  any  intimation  to  the 
vendor  that  A.  repudiated  the  transaction : — 
Held,  that  as  the  liability  of  C.  (the  jobber)  in 
respect  of  the  shares  had  ceased  on  the  accept- 
ance of  the  transfer  by  B.  &  Co.,  it  followed  that 
A.,  though  he  had  not  executed  the  transfer,  had 
in  the  circumstances,  and  not  by  definitely  repu- 
diating the  authority  given  to  B.  &  Co.  as  his 
agents,  become  equitable  owner  of  the  shares, 
and  bound  to  indemnify  the  vendor  against  all 
loss  and  liability  in  re8|)ect  of  them.  Lonng  v. 
Davis,  55  L.  J.,  Ch.  725;  32  Ch.  D.  625;*  54 
L.  T.  899  ;  34  W.  R.  701. 

Authority  to  Boll  Shares  on  Stook  Sxohange.] 

— A  person  who  employs  a  broker  to  sell  shares 
on  the  Stock  Exchange  authorises  such  broker  to 
make  a  contract  of  sale  in  accordance  with  the 
rules  and  regulations  there  in  force,  and  under- 
takes to  indemnify  the  broker  against  any  liability 
incurred  by  him  under  those  rules,  unless  the 
rules  relied  on  by  the  broker  are  either  illegal  or 
unreasonable  and  not  knowTi  by  the  principal. 
Ifarker  v.  Edwards,  67  L.  J.,  Q.  B.  147— C.  A. 

Tnrf  Agent— Bopndiation  of  Bet  before  Pay- 
ment.] — ^The  plaintiff,  a  turf  commission  agent, 
was  employed  by  the  defendant  to  make  bets  for 
him  in  the  plaintiff's  name.  After  the  plaintiff 
had  so  made  some  debts,  but  before  he  had  paid 
those  which  were  lost,  the  defendant  repudiated 
the  bets.  On  the  settling  day,  the  plaintiff,  who 
was  a  member  of  Tattersall's,  paid  the  bets,  as, 
if  he  had  been  a  defaulter,  he  would  have  been 
subject  to  certain  disqualifications  in  connection 
with  racing  matters,  and  he  then  sued  the  defen- 
dant for  the  amount  so  paid  : — Held  (Brett,  M.R., 
dissenting),  that  he  \\tis  entitled  to  recover  the 
amount.  Bead  v.  Anderxtm.  53  L.  J.,  Q.  B.  532  ; 
13  Q.  B.  D.  779  ;  51  L.  T.  55  ;  32  W.  R.  950  ;  49 
J.  P.  4— C.  A. 

Acoeptanoe  of  Bill  by  Agent.]— Quaere,  whether 
a  commission  agent  is  entitled  to  be  indemnified 
out  of  the  proceeds  of  his  principal's  goods  sold 
by  him  against  all  liabilities  incurred  by  him  on 
account  of  his  principal,  including  the  amount 
of  an  accommodation  bill  drawn  by  the  principal 
and  accepted  by  such  agent.  Hood  v.  StallybraM, 
3  App.  Cas.  880  ;  38  L.  T.  826  ;  27  W.  R.  1— P.  C. 

If  a  broker  advances  money,  and  gives  his 
acceptances  on  the  credit  of  goods  lodged  in  his 
hands,  the  owner  cannot  demand  them  without 
a  full  inilemnity  ;  and  giving  his  counter-accept- 
ances, or  those  of  any  other  i)er8on,  to  the  amount 
of  those  given  by  the  trader,  and  becoming  pay- 


able at  the  same  time,  is  not  a  sufficient  indem- 
nity.   Pulteney  v.  Keymer,  3  Esp.  182. 

12.  Agent's  Lien. 

For  General  Balanoe.] — A  factor  has  a  lien  on 
his  principars  goods  for  the  general  balance  due 
to  him.  Qodin  v.  London  Assurance  Co.^  I 
W.  Bl.  104. 

If  A.  deposits  goods  with  B.  for  sale,  and  B. 
promises  to  pay  the  proceeds  to  A.  when  sold,  B. 
has  no  lien  on  them  (if  not  sold)  for  the  balance 
of  his  general  account  arising  upon  other  articles. 
Walker  v.  Birch,  6  Term  Rep.  258. 

On  Billi.1 — Bills  remitted  to  a  factor  or  a 
banker,  while  unpaid,  are  in  the  nature  of  good» 
unsold,  and,  on  failure  of  the  factor,  must  be 
returned  to  the  principal,  subject  to  such  lien  as 
the  factor  may  have  thereon.  .  ^inck  v.  Walker ^ 
2  \V.  Bl.  1154. 

Goods  mnst  be  in  Possession.] — A  factor  has 
no  lien  on  goods  for  a  general  oalance,  unless 
they  come  into  his  actual  possession.  Kinloch 
V.  Craig,  3  Term  Rep.  119,  783  ;  4  Bro.  P.  C.  47 ; 
1  R.  R.  664. 

A  factor  can  only  claim  a  lien  for  his  general 
balance  upon  goods  which  come  to  his  hands  as- 
factor.    Dixon  v.  Stansjield,  10  C.  B.  399. 

Factor  gains  a  lien  on  goods  consigned  to  him 
from  his  correspondent  for  the  balance  of  his 
account,  as  well  as  for  the  duties,  &c.,  and  may 
retain  for  such  balance  ;  but  if  he  parts  with  the 
possession  of  the  goods  to  the  owner,  he  loses 
the  lien  for  the  balance  of  accounts.  Krugcr  v. 
Wilcox,  Ambl.  252  ;  Dick.  269  ;  1  Ken.  32. 

Where  the  defendants,  as  brokers,  contracted 
for  a  quantity  of  stones,  to  remain  on  the 
premises  of  the  vendor,  rent  free,  for  one  months 
and  after  that  at  a  certain  rent,  to  be  paid  by 
their  principal,  who  subsequently  gave  ortlers  for 
the  removal  of  part,  and  directed  tSat  the  residue 
should  not  be  removed  until  further  orders  from 
him  : — Held,  that,  never  having  in  fact  been  in 
the  possession,  or  control  of  the  brokers,  they  hatl 
no  lien  upon  the  goods  for  their  general  balance. 
Taylor  v.  Bohinson,  8  Taunt.  648  ;  2  Moore,  730. 

On  Poliey  of  Insoranee.] — A.  &  Co.,  who  carried 
on  business  at  Hull  as  merchants,  factors,  ship 
and  insurance  brokers  and  general  agents,  had 
had  various  dealings  as  factors  with  B.  k.  Co.,  of 
London.  Whilst  these  dealings  were  going  on 
between  them,  B.  &  Co.  i«,Tote  to  A.  ji:  Co. 
requesting  them  to  get  a  policy  of  insurance 
effected  for  them  on  a  ship,  for  a  voyage  from 
the  Downs  to  South  America,  and  thence  to  the 
West  Indies.  A.  &  Co.  procured  the  insurance  to 
be  effected.  B.  &  Co.  remitted  them  the  pre- 
miums, the  policy  remaining  in  the  hands  of  A. 
&  Co. : — Held,  that  A.  &  Co,  were  not  entitled  to 
hold  the  policy  as  a  lien  for  the  general  balance 
due  to  them  as  factors  from  B.  &  Co.  Dixon  v. 
Stansjield,  10  C.  B.  399. 

As  a  Surety.] — A  factor  who  becomes  surety 
for  his  principal,  has  a  lien  on  the  goods  sold  by 
him  for  his  principal,  to  the  amount  of  the  sum 
for  which  he  has  so  become  surety.  Drinkwater 
V.  Goodwin,  Cowp.  251. 

If  a  broker  advances  money,  and  gives  hi8> 
acceptances  on  the  credit  of  gooils  lodged  in  his 
hands,  he  has  a  lien  on  them,  and  may  retain 
them  until  the  owner  gives  him  a  full  indemnity. 
Pulteney  v.  Keymer,  3  Esp.  182. 
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For  Sums  due  in  Aituro.] — A  principal  gaye 
notice  to  his  factor  of  an  intended  consignment 
of  a  ship  to  liim  for  the  purpose  of  sale,  and  in 
consequence  drew  bills  on  him,  which  the  factor 
accepted  :  and  then  the  principal  died,  and  his 
executors  directed  the  captain  of  the  ship  to 
follow  his  former  orders ;  who,  thereu))on,  de- 
livered the  ship  into  the  possession  of  the  factor, 
who  sold  the  same  : — Held,  that  the  factor  had  a 
lien  uix>n  the  proceeds,  as  well  for  the  amount 
of  money  disbursed  by  him  for  the  necessary  use 
of  the  ship  on  its  arrival,  and  for  the  acceptances 
by  him  actually  paid,  as  for  the  amount  of  his 
outstividing  acceptances  not  then  due.  Ham- 
monds V.  Barclay,  2  East,  227. 


Hot  Traniferable.] — The  right  of  lien  being 
personal  can  Dot  bo  transferred  by  any  tortious 
act  of  the  broker.  N'Comhte  v.  Davies^  7  Kast, 
5  ;  3  Smith,  3  ;  8  R.  R.  534. 

Xffeet  of  Special  Agreomomt.]^— An  agreement 
by  a  broker  that  he  will  sell  goods  for  his  princi- 
pal, and  pay  over  the  whole  proceetls  without 
setting  off  a  debt  then  due  to  him  from  his 
principal,  is  not  binding  ui)on  the  broker  so  as 
to  deprive  him  of  his  legal  right  of  lien. 
M'  Gillirray  v.  SimpsotL,  9  D.  &  R.  35 ;  2 
Car.  &  P.  320  ;  5  L.  J.  (O.B.)  K,  B.  53. 

Factor's  lien  both  for  his  exi)enditure  on  the 
goods  in  his  possession,  and  his  general  balance, 
lost  by  a  special  contract  for  a  particular  mode 
of  payment.  So  in  various  trades.  Cowell  v. 
Simpsan,  16  Ves.  280;  10  R.  R.  181. 

A.  agreed  to  sell  goods  to  B.  to  be  accounted 
for  in  part  of  a  debt  to  B. ;  C,  with  notice, 
agreeing  to  sell  the  goods  as  factor,  not  allowed 
to  retain  for  a  debt  to  him  from  A.  Wetjimmth 
V.  Boyer^  1  Ves.  J.  416. 

Special  Instmetioiis.]  —  An  agent  who  is 
entrusted  with  the  possession  of  goods  for  the 
purpose  of  sale  does  not  lose  his  character  of 
factor,  or  the  right  of  lien  attached  to  it,  by 
reason  of  his  acting  under  special  instructions 
from  his  principal  tu  sell  the  goods  at  a  particu- 
lar price,  and  to  sell  in  the  principal's  name. 
Sterens  v.  Biller,  53  L.  J.,  Ch.  249  ;  25  Ch.  D.  31  ; 
50  L.  T.  36  ;  32  W.  R.  419— C.  A. 

Bight  of  Crown  conflicting.] — Goods  in  the 
hands  of  a  factor,  on  which  he  had  a  lien  for 
advances,  were  seized  bv  the  crown  under  an 
extent : — Helil,  that  the  lien  of  the  crown  over- 
rode that  of  the  factor.  Aft.-Gm.  v.  Tnieman^ 
11  M.  &  \V.  694  ;  13  L.  J.,  Ex.  70.  See  Aft.- Gen, 
V.  Walmtley,  12  M.  &  W.  179  ;  13  L.  J.,  Ex.  66. 

Of  Wharflngcr.] — Goods  consigned  to  a  factor 
for  sale,  and  by  him  deposited  in  the  warehouse 
of  a  wharfinger,  cannot  be  held  by  the  latter  to 
answer  his  general  demand  against  the  factor. 
MeWih  V.  Cuttley,  5  L.  J.  (o.S.)  K.  B.  74. 

Perconal  Bcmcdy  aa  well  aa  Lien — ^In  What 

Casci.] — Where  a  factor  makes  advances  he  has 
a  personal  remedy  against  the  principal  as  well  as 
a  lien  on  the  fund  ;  and  this  is  the  same  whether 
the  factor  has  or  has  not  a  del  credere  commis- 
sion, except  that  when  the  factor  having  a  del 
credere  commission  has  sold  the  goods,  he  cannot 
sue  the  principal  for  advances  which  are  covered 
by  the  price  of  the  goods,  that  price  being  war- 
ranted to  the  principal  by  the  guarantee  arising 
out  of  the  commission.     Graham  y.Ackroyd,  10 


Hare,  192 ;  22  L.  J.,  Ch.  1046;  17  Jur.  657  ;  1 
W.  R.  197. 

Where  the  owner  of  goods  was  indebted  to  a 
factor  in  a  sum  exceeding  their  value,  and  con- 
signed them  to  him  for  sale ;  and  the  factor, 
being  indebted  to  S.  in  more  than  their  worth, 
sold  them  to  him,  and  afterv^'ards  became  bank- 
rupt ;  and  on  a  settlement  of  accounts  between 
S.  and  the  assignees  of  the  factor,  the  former 
allowed  credit  to  them  for  the  price  of  the  goods, 
and  then  proved  the  residue  of  his  claim  against 
the  estate  : — Held,  that,  as  the  factor  had  a  lien 
on  the  whole  price  of  the  goods,  such  settlement 
of  accounts  between  the  vendee  and  the  assignees 
was  a  good  answer  to  an  action  against  the 
vendee  for  the  price  of  the  goods,  brought  either 
by,  or  on  the  account  of,  the  original  owner. 
Hudson  V.  Granger,  5  B.  &  Aid.  27  ;  24  R.  R.  268. 

In  Caac  of  Bankruptcy.] — W.  was  appointed 
agent  of  a  company  for  the  sale  of  goocls  manu- 
factured by  them.  Part  of  the  arrangement  was 
that  the  company  should  draw  on  W.  against 
the  goods  assigned  to  him  as  agent.  W.  accepted 
a  bill  for  200?.  at  four  months*  date  ;  before  the 
bill  arrived  at  maturitv  the  company  was  ordered 
to  be  wound  up,  and  the  goods  then  in  possession 
of  W.  were  taken  by  the  liquidators  and  sold  by 
them.  W.  honoured  the  bill  when  it  arrived  at 
maturity  : —  Held,  that  W.  ha<l  a  lien  on  the 
goods  to  the  extent  of  the  payment  by  him  in 
respect  of  the  bill,  and  that  be  was  entitled  to 
be  repaid  the  amount  paid  by  him,  out  of  the 
proceeds  of  the  sale  of  the  goods.  Paty's  Patent 
Felted  Fabric  Co,,  In  rr,  45  L.  J.,  Ch.  318  ;  1 
Ch.  D.  631  ;  24  W.  R.  507.      • 

S.,  who  had  for  many  years  ti-aded  as  a  timber 
merchant  in  his  own  name,  entered  into  an 
agreement  with  F.  &  Co.,  who  were  also  timber 
merchants,  to  carry  on  his  business  henceforth 
as  their  agent  at  a  remuneration  by  way  of  a 
shai-e  of  profits.  The  business  was  henceforth 
carried  on  under  this  agreement,  but  in  the 
name  of  S.  as  before.  S.. dealt  with  the. timber 
in  his  possession  as  if  he  were  the  absolute  owner 
of  it  (except  as  between  himself  and  F.  &  Co.), 
and  there  was  nothing  done  to  inform  the  outside 
world  of  the  change  which  had  taken  place.  In 
the  course  of  the  business  F.  &  Co.  drew  bills  on 
S.,  which  he  acceptetl  in  bis  own  name  to  be  pro- 
tected by  F.  &  Co.  Both  F.  &  Co.,  and  after- 
wards S.  filed  liquidation  petitions.  Before  S.'s 
liquidation  F.  ic  Co.'s  trustee  demanded  the 
timber  in  his  hands,  which  was  refused  : — Held, 
that  to  the  extent  of  the  current  biUs  S.*s  estate 
had  a  lien  on  the  timber.  Fawcvs,  In  re.  Buck, 
Ex  parte,  3  Ch.  D.  795  ;  34  L.T.  807. 

A  business,  the  property  of  A.,  was  carried  on 
with  his  capital  and  for  his  profit  by  B.,  his 
agent,  in  the  name  of  the  latter,  at  a  fixed  salary. 
A.  having  become  bankrupt,  B.  filed  his  bill, 
stating  that  by  i*eason  of  the  use  of  his  name 
he  had  become  liable  to  a  heavy  amount  for 
the  concern,  which  was  insolvent,  notwithstand- 
ing the  bankruptcy  of  A.,  and  praying  for  an 
injunction  to  lestrain  the  assignees'  from  in 
any  way  intermeddling  with  the  concern : — 
Held,  that  B.  had  a  lieu  on  the  business,  to  the 
extent  of  his  liabilities,  and  an  injunction  was 
granted.  Foxcraft  v.  Wood,  4  Russ.  487;  28 
R.  R.  161. 

Where  agents  abroad  are  in  disburse  for  their 
principal,  and  xi\yGn  being  doubtful  of  his  cir- 
cumstances, make  bills  of  lading  to  their  own 
order  indorsed  in  blank,  notwithstanding  these 
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bills  of  lading  come  to  the  principal's  hands ; 
jet,  if  the  agents'  partner  in  London  writes 
them  wonl  that  their  principal  is  become  bank- 
rupt and  desires  them  to  send  the  bills  of  lading, 
and  an  onler  to  the  captain  to  deliver  the  goods 
to  him,  he  may  retain  them  for  himself  and  com- 
pany against  the  assignees  under  the  commission 
till  paid  and  reimbursed  eo  much  as  the  part- 
nership is  in  atlvance.   S/wc  v.  Pre«ootj  I  Atk.  245. 


13.  Bankruptcy  op  Agent. 

Bights  of  Prinoipal— To  Qoods.] — If  a  factor 
becomes  bankrupt  and  the  merchant's  goods  are 
not  mixed  with  his,  the  assignees  shall  not  have 
them.     Paul  v.  JiircJi,  2  Atk.  621. 

Merchant's  goods  in  hand  of  factor  are  not 
liable  to  debts  of  a  superior  nature  ;  otherwise  of 
money.      Whitecumh  v.  Jacoh^  1  Salk.  160. 

"Where  goods  consigned  to  a  factor  continue  in 
specie,  and  are  found  in  his  hands  at  the  time  of 
the  banki-uptcy,  the  principal  is  entitled  to  them 
and  not  the  creditors  at  large.  Dumait,  Ex 
pniie,  1  Atk.  234  ;  2  Vcs.  582.  Godfrey  v. 
Farzo^  3  P.  VVms.  186.  Mace  v.  Cadell^  Cowp. 
233. 


To  Bills  and  Botes.] — Also,  if  notes  and 


not  money  be  taken  for  the  goods,  they  shall 
belong  to  the  principal.    Ih, 

Bill  sent  by  a  conjjspondent  to  a  merchant  to 
be  applied  to  a  particular  use  ;  if  merchant 
becomes  bankrupt  before  the  money  is  received, 
the  correspondent  has  a  si>ecial  lien  and  shall  be 
preferred  to  the  general  creditora  ;  aliter,  where 
bills  are  sent  on  a  general  account.  Our«ellj  Ex 
paHe,  Ambl.  2U7. 

A  custom  of  exchanging  acceptances  existed 
between  the  bankrupt  and  thj  other  houses 
through  the  agency  of  B.,  notes  wxre  sent  by  the 
petitioner  to  B.,  but  never  exchanged  as  bank- 
i-uptcy  intervened  and  they  were  stolen  fi-om  B., 
and  never  formed  any  item  in  any  settlement  of 
accounts  between  B.  and  the  assignees :  — 
Held,  the  petitioner  could  not  recover  the  value 
of  the  notes  from  the  assignees.  Watmnt,  Ex 
parte,  Jlaberlt/,  In  rc^  1  Mont.  &  Ayr.  685. 


E.  RIGHTS    AND  LIABILITIES   OF   PRIN- 
CIPALS AND  THIRD  PARTIES. 

1.  Rights  op  Pbincipal  Against  Third 

Party. 

a.  Action  on  Contract  of  Aflrent. 

When  Principals  Undisclosed.] — When  a  con- 
tract is  entered  into  by  an  agent  in  his  own  name, 
the  principal  may  sue  upon  it,  even  though  it  is 
in  part  to  be  performed  by  the  agent  personally. 
PJu'IpM  V.  Prothero,  16  C.  B.  370  ;  3  C.  L.  R.  906  ; 
24  L.  J.,  C.  P.  225  ;  1  Jur.  (N.S.)  1170. 

Although  an  agent  enters  into  an  agreement 
for  the  purchase  of  an  estate  in  his  own  name,  and 
appears  to  act  on  his  own  account,  yet,  on  the 
-vendor's  default  in  completing  the  purchase,  the 
principal  may  maintain  an  action  for  the  deposit 
in  his  own  name.  Norfolk  (^Diikt)  v.  Wtrrtiiy,  1 
Camp.  337  ;  10  R.  R.  740. 

The  rule  that  an  undisclosed  principal  may  sue 
and  be  sued  upon  mercantile  contracts  made  by  an 
agent  in  his  own  name,  subject  to  any  defences 
or  equities  which  without  notice  may  exist  against 
the  agent,  is  applicable  to  policies  of  marine 


insuiance  under  the  Canadian  as  well  as  under 
the  English  law.  Browning  v.  Proeincial  In^ur- 
anre  Co,  of  Canada,  L.  R.  6  P.  C.  263 ;  28  L.  T. 
853  ;  21  W.  R.  587. 

But  in  assumpsit  on  a  charterparty  executed 
not  by  the  plaintiff  but  by  a  thinl  person  who  in 
the  contract  described  himself  as  "owner  of  the 
ship  "  : — Held,  that  evidence  was  not  admissible 
to  show  that  such  person  contracted  merely  as 
the  plaintiff's  agent.  Hum  hie  v.  Hunter,  12  Q.  B. 
310:  17L.  J.,  Q.  B.  350. 

If  a  broker  enters  into  a  contract  for  an  undis- 
closetl  principal,  the  latter  may  sue  on  such 
contract  in  his  own  name ;  and  a  rule  of  the 
exchange,  on  which  the  contract  was  made,  which 
declares  that  a  contract  maile  by  a  broker  for  an 
undisclosed  ])rincipal  shall  be  regarded  as  the 
contract  of  the  broker  only,  does  not  control  this 
right,  even  although  the  principal  was  cognisant 
of  such  nile.  Humph rey  v.  Lucas,  2  Car.  &  K. 
152.  S.  P.,  Langton  v.  Waitc,  37  L.  J.,  Ch.  345  ; 
L.  R.  6  Eq.  165 ;  18  L.  T.  80  ;  16  \\\  R.  508. 

There  is  in  general  sufficient  privity  of  con- 
tract to  maintain  an  action,  if  the  party  actually 
making  the  contract  with  the  defendant  was 
acting  for  the  plaintiff,  and  intended  at  the  time 
to  make  the  conti-act  for  him,  though  the  defen- 
dant was  not  aware  that  the  contract  was  made 
for  the  ])laintiff.  Cooh^  v.  Sceley,  2  Ex.  746  ;  17 
L.  .1.,  Ex.  286. 

The  name  in  which  a  contract  is  made  isprimft 
facie  evidence  of  the  party  for  whom  the  contiuct 
was  made  ;  but  it  is  not  conclusive,  except  by  the 
custom  of  trade  in  the  case  of  bilU  of  exchange. 
Ih. 

Brokers  very  often  transfer  stock  without  the 
principal  being  so  much  as  mentione<l,  and  yet 
he  may  maintain  an  action  against  the  person  to 
whom  the  stock  was  transferred.  Llssett  v. 
lUave,  2  Atk.  394. 

Contract,  whether  with  Principal  or  Agent] 

— In  an  action  for  the  price  of  goods  sold,  the 
fact  thiit  the  party  who  took  the  order  from  the 
defendant  called  himself  a  "  commission  agent," 
and  exhibited  plaintiff's  prospectus  (there  being 
no  evidence  that  plaintiff  sent  an  invoice  to 
defendant  or  that  defendant  sent  any  order  to 
plaintiff),  will  not  be  any  evidence  of  a  liability 
to  the  plaintiff.  And  if  the  party  who  took  the 
oitler  agreed  that  he  would  allow  the  defendant 
a  certain  discount  off  the  prices  specified,  this 
will  tend  to  show  that  the  contract  was  with  him 
as  principal.  Burton  v.  Furnhs,  27  L.  J.,  Ex. 
139. 

Where  an  agent  treated  with  defendant  as 
principal,  but,  on  the  delivery  of  the  goods,  the 
ticket  was  made  out  in  the  principal's  name,  it 
was  held  in  an  action  for  the  price  by  the  princi- 
pal, that  the  defendant  was  boimd  to  inijuire  into 
the  nature  of  the  agent's  situation,  and  should  not 
continue  to  treat  him  as  principal.  Pratt  v. 
Wniey,  2  Car.  &  P.  350. 

Principal  must  accept  Burdens  of  Contract.] 
— Where  a  contract  has  been  entered  into  by  one 
man  as  agent  for  another,  the  per>on  on  whose 
behalf  it  has  been  made  cannot  take  the  benefit 
of  it  without  bearing  its  burthens.  Brhtotce  v. 
Whitmorc,  4  L.  T.  622. 

Prior  Contract  by  Agent — Delivery. ]— If  an 
owner  of  goods  places  his  goods  for  sale  in  the 
hands  of  an  agent,  and  that  agent,  for  the  purpose 
of  implementing  a  prior  open  contract  made  by 
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him,  delivers  those  gooils  to  the  person  who  has 
made  that  contract  with  him,  in  such  a  way  that 
upon  deliverj  the  sale  becomes  complete,  and  the 
obligation  to  pay  the  price  arises,  that  is  just  as 
much  a  sale  of  his  principars  goods  to  that  person, 
and  just  as  much  makes  the  purchaser  liable  to 
his  princi(>al,  as  if  there  had  been  no  contract 
before  the  goods  w^eredelivei'etl.  North-  Wcigfern  ' 
Bank  v.  Poynter,  64  L.  J.,  P.  C.  27  ;  [1895]  A.  C. 
56  ;  11  R.  125  ;  72  L.  T.  9a— H.  L.  (Sc.) 


BepadiaUon  by  Third  Party  —  Sabieqnent 
B&tifleatioii  by  Prinoipal.]— Where  a  contract 
has  been  entered  into  by  one  as  agent,  although 
without  his  principaFs  authority,  the  principal 
may  ratify  and  enforce  the  contmct,  notwith- 
standing that  the  other  party  thereto  has  in  the 
meantime  repudiated  it.  Bolton  v.  L'tmht^rt,  58 
L.  J.,  Ch.  425  ;  41  Ch.  D.  295  ;  GO  L.  T.  687  ;  37 
W.  R.  434— C.  A. 

Subsequently  to  some  negotiations  between  A., 
a  director  of  the  company,  and  L.,  an  offer  by 
letter  was  mtule  by  L.  to  the  company  to  take 
from  it  a  lease  of  its  property.  On  the  9th 
December,  1886,  A.  wrote  to  L.  saying  that  his 
offer  should  be  laid  before  the  director,  and  on 
the  13th  December,  1886,  A.  again  wrote  to  L.  to 
inform  him  that  the  directors  accepted  his 
offer,  and  that  the  company's  solicitors  had  been 
instructed  to  pi*cpare  the  necessary  documents. 
On  the  13th  January,  1887,  L.  wrote  to  the  com- 
pany alleging  that  he  had  discovered  that  he  hail 
been  misled  as  to  certain  facts,  and  stating  that 
he  therefore  withdrew  all  offers  made  to  the 
company.  An  action  was  thereupon  brought  by 
the  company  against  L.  claiming  spcciAc  per- 
formance of  the  contract,  and  damages.  It 
appeared  that  at  the  time  when  A.  wrote  accepting 
L.'s  offer  he,  although  acting  perfectly  bon&  tide, 
had  not  in  fact  obtained  the  formal  authority  of 
tiie  company  to  enter  into  the  contract,  and 
that  the  contract  was  not  ratified  by  the  company 
imtil  after  L.'s  repudiation  thereof  ;  —  Held 
(applying  the  maxim,  Omnis  ratihabitio  retrotra- 
hitur  et  mandato  priori  se^uiimratur),  that  the 
ratification  by  the  company  related  back  to  the 
date  of  the  contitkct ;  and  that  therefore  the 
repudiation  by  L.  was  of  no  avail,  notwithstanding 
that  the  company  itself  w^as  not  bound  by  the 
contract  until  the  ratification  thereof  took  place. 
lb. 

Ignoranee  of  Principal — Whether  Knowledge 
of  Agent  is  Knowledge   of   Frineipal.] — The 

plaintiffs,  a  firm  of  underwriters,  instructetl 
(iloMgow  brokera  to  effect  a  reinsurance  on  an 
overdue  ship.  The  Glasgow  brokera  thereupon 
telegraphed  to  their  London  agents  to  insure  at 
the  rate  named  by  the  plaintiffs.  The  London 
agents  rej)lied  stating  the  market  rate.  Mean- 
time the  Glasgow  firm  received  information  of 
the  loss  of  the  vessel,  and,  without  communi- 
cating this  to  the  plaintiffs  or  to  the  London 
assents,  telegraphed  to  the  London  agents  in  the 
plaintiff's  name  to  insure  at  the  market  rate. 
Subsequent  negotiations  were  carried  on  directly 
between  the  plaintiff  and  the  London  firm,  who 
effected  a  reinsurance  at  a  higher  rate  thnn  that 
originally  named  by  the  plaintiffs.  Upon  an 
action  being  brought  against  underwriters  of 
this  policy,  the  jury  found  that  the  Glasgow  firm 
were  employed  to  effect  the  insurance,  and  that 
it  was  effected  through  their  agency  : — Held, 
upon  this  finding,  that,  there  having  been  con- 
cealment of  material  facts  by  the  Glasgow  firm, 


the  plaintiffs  could  not  recover  upon  the  policy. 
Blarhhutn  v.  Hudaw,  67  L.  J.,  Q.  B.  479  ;  21 
Q.  B.  D.  144  ;  59  L.  T.  407 ;  36  W.  R.  855  ;  6- 
Asp.  M.  C.  326. 

A  policy  of  marine  insurance  effected  through 
a  broker  is  not  rendei'eil  void  by  the  non-disclosure 
of  a  material  fact  which  was  unknown  to  the 
assured  and  to  the  broker,  though  it  had  come 
to  the  knowledge  of  a  different  broker  while 
previously  employed  by  the  assured  to  effect 
anpthcr  policy  in  respect  of  the  same  risk. 
Observations  on  Fitzherbcrt  v.  Mather  (1  Term 
Rep.  12  ;  1  R.  R.  134).  Gladstone  w.King  (1  M.  &  S. 
35  ;  14  R.  R.  392),  Strihley  v.  ImfH-rial  Marim 
Itmuranee  Co.  (45  L.  J.,  Q.  B.  396),  snd  Pnmd- 
foot  V.  Montefiorl  (36  L.  J.,  Q.  B.225).  Blaekfmrn^ 
V.  Vlffors,  57  L.  J.,  Q.  B.  114  ;  12  App.  Cas.  531  ; 
57  L.  T.  730  ;  36  W.  R.  449 ;  6  Asp.  M.  C.  216— 
H.  L.  (E.) 

DiMOTory — Ooodi  Bold — Profit  made  by  Third 

Party.J — Bill  brought  by  principal  to  discover 
what  goods  defendant  bought  of  his  agent ;  he 
demurred,  for  that  he  was  not  obliged  to  set  out 
what  gain  he  had  made  by  retail ;  demurrer 
overruled.    Lisset  v.  Reave^  2  Atk.  394. 

PriTlty  of  Contraot— Foreign  Prineipali.] — 

When  a  foreign  corres{)ondent  instructs  his  Eng- 
lish agents  to  onler  goods  for  him  in  this  country,, 
the  {)erson  contracting  with  the  agent  to  supply 
such  goods  is  not,  although  he  knew  for  whom 
the  goods  were  intended,  liable  to  an  action  for 
breach  of  his  contract  at  the  suit  of  the  prin- 
cipal. Elhiiufer  Acf'ietuQeMelUolwft  v.  Clayi\ 
42  L.  J.,  Q.  B.  151  ;  L.  R.  8  Q.  B.  313  ;  28  L.  T- 
405. 

A  foreign  company  entered  into  negotiations 
through  S.  k,  Co.,  London  commission  merchants, 
for  the  supply,  by  C,  of  certain  railway  wheels, 
and  axles  ;  an(l  he,  in  consequence,  had  an  inter- 
view on  the  29th  of  January  at  S.  &  Co.'s  office 
with  S.,  one  of  the  partners,  and  H.,  the  managing- 
director  of  the  foreign  company  ;  and  C.  signed 
in  a  iliary  of  S.  the  following  entry  :  "  Mr.  C. 
offera  to  supply  150  sets  of  wheels  and  axlea 
(describing  them)  at  3W.  per  set,  to  be  delivered 
free  on  buanl  at  Hull  during  February  and 
March.  This  offer  to  remain  o})en  until  the  3rd 
of  February."  On  the  3nl  of  February  S.  &  Co. 
telegraphed  and  wrote.  "  We  confirm  the  order 
for  150  sets  of  wheels  and  axles,"  repeating- 
the  terms  of  the  offer.  Some  of  the  sets  were 
delivei*etl  by  C,  the  invoices  being  made  out  le 
S.  &  Co.,  and  they  jmid  for  them  ;  but  the  delivery 
of  most  of  the  sets  was  after  March,  and  the 
company  suetl  for  a  breach  of  the  contract.  At 
the  trial  it  was  objected  that  the  contract  waa 
with  S.  &  Co.,  and  not  with  the  company.  The 
judge  left  it  to  the  jury  to  say  whether  the  con- 
tract was  with  S.  &  Co.,  or  wi:h  the  company. 
The  jury  found  for  C. : — Held,  that  the  direction 
and  verdict  were  right.    Ih. 

When  a  foreign  principal  orders  goods  of  & 
broker  here,  who  buys  them  in  his  own  name,, 
though  the  vendor  knows  he  is  acting  ns  agent, 
and  the  broker  pays  the  vendor  the  ])urchase- 
raoney,  which  he  afterwards  receives  from  his 
principal,  and  it  turns  out  that  the  goo<ls  were 
not  in  existence  at  the  time  of  the  contract,  the 
principal  cannot  recover  back  the  money  paid 
from  his  agent,  the  broker,  but  must  proceeil 
against  the  vendor  for  it.  llinhonrg  v.  Bruokner, 
3  C.  B.  (N.8.)  812 ;  27  L.  J.,  C.  P.  90 ;  6  W.  R. 
215. 
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A  firm  of  London  stockbrokers  receiveil  from 
C,  a  country  stockbroker,  a  power  of  attorney 
executed  by  the  plaintiff,  who  resided  abroad, 
authorising  them  to  sell  certain  stock  for  the 
plaintiff.  They  effected  the  sale,  but  credited  C. 
with  it  in  his  account  with  them.  C.  subsequently 
became  banki*upt : — Held,  that  the  defendants 
were  liable  to  refund  the  moneys  to  the  plaintiff, 
as  the  credit  to  C.  was  not  a  payment  to  the 
plaintiff ;  and  that,  though  the  }>ower  of  attorney 
to  sell  came  to  them  through  C.,  the  defendantii 
were  not  entitled  to  treat  the  plaintiff  as  a  foreign 
principal,  and  so  to  act  as  if  C.  only  wei-e  their 
principal.  Kridtfeg  v.  Garrett  (L.  R.  5  C.  P.  451) 
distinguished.  CroMley  v.  Magrtiac,  [1893]  1 
Ch.  594;  3  R.  202;  67  L.  T.'798  ;  41  W.  R. 
598. 

The  plaintiffs,  who  were  landowners  in  New 
Zealand,  were  in  the  habit  of  shipping  wheat 
from  New  Zealand  to  England  for  sale  on  the 
London  market,  taking  bills  of  lading  which 
made  the  wheat  deliverable  to  themselves  in 
London,  and  indoi'sing  these  bills  to  M.  and  T., 
merchants  and  factors  at  .Glasgow,  with  instruc- 
tions to  sell  the  wheat  in  London.  M.  and  T. 
having  no  house  or  agency  in  London,  were  them- 
selves in  the  habit  of  indorsing  these  bills  of 
lading  to  the  defendants,  who  were  corn-factors 
and  brokers  in  London,  for  the  purpose  of  their 
selling  there  the  wheat.  When  any  sales  were 
•effected,  M.  and  T.  delivered  account  sales  to  the 
plaintiff  in  the  usual  form,  deductine  a  del 
credere  commission  of  3Z.  per  cent.,  whilst  the 
terms  upon  which  the  defendants  were  employed 
by  M.  and  T.  were  different,  being  a  factorage  of 
2L  per  cent.,  and  not  a  del  credere  commission. 
The  indorsement  of  the  bills  of  lading  by  the 
plaintiffs  to  M.  and  T.  and  by  M.  and  T.  to  the 
defendants  was  in  each  case  only  for  the  purpose 
of  selling  the  wheat  and  without  the  intention  of 
passing  any  property  in  it.  The  plaintiffs  knew 
that  the  sales  effected  for  them  by  M.  and  T.  in 
London  were  made  by  brokers  employed  by  M. 
iind  T.,  but  the  plaintiffs  were  in  no  way  parties 
to  the  particular  contracts  of  sale,  nor  were  their 
names  disclosed  upon  them.  The  defendants 
effected  sales  of  certain  cargoes  of  wheat  which 
had  been  so  consigned  for  sale  by  the  plaintiffs 
in  the  above  mode,  and  paid  the  proceeds  into 
their  own  account  with  their  bankere,  and  from 
time  to  time  made  remittances  to  M.  and  T.  on 
account  of  them  ;  but  upon  reference  to  the 
<lefendants'  lxx)k8  of  account  the  proceeds  of  the 
particular  cargoes  could  be  separated  and  identi- 
fied. M.  and  T.  carried  on  a  business  at  Leith 
as  well  as  at  Glasgow,  and  they  employed  the 
•defendants  in  respect  of  both,  and  when  they 
stopped  payment,  which  they  did,  they  were 
indebted  to  the  defendants  upon  the  Leith  account, 
but  not  on  the  Glasgow  account.  The  plaintiffs 
having  brought  an  action  against  the  defendants 
for  the  net  balance  of  the  proceeds  of  the  said 
cargoes  of  wheat  after  deducting  the  remittances 
made  to  M.  and  T.  in  respect  thereof,  but  with- 
out giving  credit  due  to  them  from  M.  and  T.  on 
other  transactions,  the  jury  found  at  the  trial, 
first,  that  the  plaintiffs  did  not,  through  their 
agents,  employ  the  defendants  to  sell  and  account 
for  the  proceeds  of  the  wheat  ;  secondly,  that 
the  defendants  knew,  or  had  reason  to  believe, 
that  M.  and  T.  were  acting  in  the  sales  as  agents 
for  a  third  person : — Held,  that  the  plaintiffs 
were  not  entitletl  to  recover,  as  there  was  no 
privity  of  contract  between  them  and  the  defen- 
•dants,  and  the  defendants  did  not  stand  in  any 


fiduciary  character  towards  the  plaintiffs  so  as 
to  entitle  the  latter  to  follow  the  proceeds  of 
their  proi)erty  in  the  defendants*  bauds,  and  as, 
whatever  right  the  plaintiffs  might  have  had  as 
owners  to  claim  the  wheat  before  it  had  been 
sold,  they  had  no  right,  after  such  sale,  to  the 
proceeds  without  giving  credit  for  the  sum  due 
to  the  defendants  from  M.  and  T.  on  their  general 
account.  Xew  Zealand  and  AtMtral'mn  Land  Ch. 
V.  Watson,  50  L.  J.,  Q.  B.  433  ;  7  Q.  B.  D.  374  ; 
44  L.  T.  675  ;  29  W.  R.  694— C.  A. 

Bight  of  Third  Party  to  Sue.]— A.  and  B. 

agreed  with  C,  on  behalf  of  a  company  intended 
to  be  formed,  that  A.  and  B.  shoald  sell  and  the 
com))any  buy  a  certain  business,  and  it  was  a 
term  of  the  agreement  that  sixty  guineas  should 
be  paid  to  J.  and  P.,  solicitors,  tor  their  expenses 
and  charges  in  registering  the  company.  The 
memorandum  of  association  adopted  this  agree- 
ment, and  the  directors  subsequently  ratified  it. 
An  order  having  been  made  for  winding  u))  the 
company,  J.  and  P.  claimed  to  prove  for  the 
sixty  guineas  : — Held,  that  a  contract  between 
A.  arid  B.  and  the -company,  to  whieh.  J.  and  P. 
were  in  no  way  parties,  that  the  company  should 
pay  money  to  J.  and  P.,  would  not  entitle  J.  and 
P.  to  proceed  against  the  company.  Gregary  v. 
miliams  (3  Mer.  582  ;  17  R.  R.  136)  explained. 
Empress  Engini'erlng  Co.,  In  re,  16  Gh.  D.  125 ; 
43  L.  T.  742 ";  29  W.  R.  342— C.  A. 

The  mere  fact  that  a  company  has  received 
and  adopted  the  benefit  of  services  performeil 
by  a  solicitor  employed  by  the  promoter  in  trans- 
actions preliminary  to  the  formation  of  the  com- 
pany, even  where  the  com{>any  has  agreed  with 
the  promoter  to  pay  such  preliminary  expenses, 
will  not  give  the  solicitor  any  right  to  sue  the 
company  except  through  the  promoter.  There  is 
a  distinction  where  a  statutoiy  obligation  to  ()ay 
is  s])ecially  imi)osed  upon  the  company.  Bother- 
ham  Alum  and  Chemical  Co.,  In  re.  Peace,  Ee 
parte,  53  L.  J..  Ch.  290  ;  25  Ch.  D.  103  ;  32 
W.  R.  131— C.  A. 

In  May,  1863,  a  father,  on  the  occasion  of  the 
admission  of  his  son  as  an  underwriting  member 
of  Lloyd's,  addressed  to  the  managing  committee 
of  that  body  a  letter,  by  which  he  held  himself 
resi)onsible  for  all  bis  son's  engagements  in  that 
cai)acity.  Lloyd's  was  then  a  voluntary  associa- 
tion, govemetl  by  certain  bye-laws,  under  which 
a  i)erson  once  admitterla- member  could  not  be 
excluded  from  membership  except  in  the  event 
of  his  bankruptcy  or  insolvency.  In  1871  the 
society  was  incorporated  by  act  of  ])arliament, 
all  the  rights  of  the  committee  on  behalf  of  the 
members  being  vested  by  the  act  in  the  corjwra- 
tion.  In  1876  the  father  died,  and  notice  of  his 
death  was  shortly  afterwards  given  to  Lloyd's. 
In  1878  the  son  became  bankrupt  and  thereu{)on 
ceased  to  be  a  member  of  Lloj'd's : — Held,  that 
the  committee  of  Lloyd's,  and  the  coiporation  of 
Lloyd's  as  their  successors,  were  trustees  of  the 
benefit  of  the  guamntce  for  all  the  persons, 
whether  members  or  outsiders,  with  whom  the 
son  had  contracted  engagements  as  an  under- 
writing member,  and  that  the  corporation  could 
maintain  an  action  to  enforce  the  guarantee 
against  the  father's  estate  for  the  benefit  of  all 
those  persons,  on  the  ground,  as  to  the  outsidera, 
that  the  brokers,  through  whom  the  son's  engage- 
ments with  them  were  contracted,  were  trustees 
for  their  principals  of  the  right  which  they 
themselves  had  to  call  on  their  own  agents, 
Lloyd's,  to    enforce    the   guarantee    for    their 
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benefit.  Llvyd'g  v.  Harper,  50  L.  J.,  Ch.'140; 
16  Ch.  D.  290  ;  43  L.  T.  481  ;  29  W.  R.  452— 
€.  A. 

Where  A.  enters  into  a  written  contract  with 
B.  alone,  for  the  purpose  of  giving  B.  a  security 
for  the  reimjment  of  money  which  the  recitals 
show  to  have  been  in  fact  advanced  by  C.  and-D. 
jointly  with  B.,  C.  and  D.  are  entitled  to  sue  on 
the  agreement  either  directly  or  through  B.  as 
trustee  for  them.  Flower  v.  .Duller,  49  L.  J..  Ch. 
784  ;  15  Ch.  D.  665  ;  43  L.  T.  311  ;  28  W.  R. 
948. 

And  see  cages  sub  tit.  CONTRACT,  ante,  Vol.  IV., 
<»1.  89. 


b.  Fraud  of  Aflrent. 

Payment  of  Money.] — ^Where  an  agent  has 
made  an  ngrcement  with  a  conti'actor  which 
amounts  to  a  fraud  on  his  principal,  the  principal 
may  rescind  the'  contract  with  the  eontraetor 
and  receive  back  money  paid  under  it.  Panama 
4ind  iSouth  Pacijie  Telegraph  Co.  v.  India-rubber, 
Gutta-percha,  and  Telegraph  Win-Jts  Co.,  45  L,  J., 
Ch.  121  ;  L.  R.  10  Ch.  515  ;  32  L.  T.  517  ;  23 
yf.  R.  583. 

Where  a  draft  for  money  was  intrusted  to  a 
broker  to  buy  exchequer  bills  for  his  principal, 
and  the  broker  rcceivetl  the  money  and  mis- 
applied it  by  purchasing  American  stock  and 
bullion,  and  afterwards  absconded,  but  was  taken 
loeforc  he  quitted  England,  and  thereupon  sur- 
rendered to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold  the 
whole  and  receivetl  the  proceeds : — Held,  that 
the  principal  was  entitled  to  withhold  the  pro- 
ceeds from  the  assignees  of  the  broker,  who 
became  bankrupt  on  "the  day  on  which  he  so 
Teceived  and  misapplied  the  money.  TayUrr  v. 
Plumer,  3  M.  &  S.  562 ;  2  Rose,  4*15 ;  16  R.  R. 
361. 

When  a  broker  or  other  agent  intrusted  with 
the  possession  and  apparent  ownership  of  money 
jMiys  it  away  in  the  ordinary  course  of  his  busi- 
ness for  onerous  consideration,  then  the  tmnsac- 
tion,  if  fraudulent  as  between  the  agent  and  his 
employer,  will  bind  the  latter  unless  he  can  show 
that  the  recipient  of  the  money  did  not  act  in 
^ood  faith  with  his  (the  employers)  agent. 
Money  misapplied  by  a  stockbroker  in  payment 
to  his  bankers  of  a  debt  due  to  them  can  be 
recovered  from  the  bankers  by  the  principal  to 
whom  the  money  belonged  only  where  it  can  be 
shown  directly  or  by  inference  that  the  banker 
or  his  representative  knew  that  the  money  was 
being  misapplied.  TJwmson-  v.  Clydesdale  Bank, 
€2  L.  J.,  P.  C.  91  ;  [1893]  A.  C.  282  ;  1  R.  255 ; 
67  L.  T.  156— H.  L.  (Sc.) 

A  manager  of  a  bank  obtained  the  signature 
of  A.  to  a  cheque,  purporting  to  be  drawn  upon 
the  bank  by  A.,  under  the  pretence  that  it  was  a 
receipt  (A.  being  unable  to  read  it),  and  then 
paid  him  a  private  debt  of  his  own  with  the 
bank's  money.  The  transaction  was  entered  in 
the  books  of  the  bank  as  a  loan  from  the  bank  to 
A.,  upon  his  cheque  : — Held,  that  the  banker  was 
not  entitled  to  maintain  an  action  against  A.  to 
recover  back  the  money,  the  cheque  having  been 
obtained  by  the  fraud  of  his  agent.  Foster  v. 
Green,  7  H.  &  X.  881  ;  81  L.  J.,  Ex.  158 ;  6  L.  T. 
390. 

A  person  who  receives,  by  way  of  security, 
from  a  defaulting  agent,  a  deposit  of  money, 
which  turns  out  to  have  been  withdrawn  from 


the.  funds  of  his  principal,  cannot,  where  circum- 
stances are  suspicious,  be  allowed  to  insist  on  his 
ignorance  of  the  truth.  Berwick  Corporation  v. 
Murray,  26  L.  J.,  Ch.  201  ;  3  Jur.  (N.S.)  1  ;  5 
W.  R.  208— L.  C. 

A  stranger  who  is  a  party  to  a  bargain  with  a 
servant*  which  is  a  fraud  upon  his  master  must 
account.  East  Indiu  Co.  v.  Henchman,  1  Ves.  J. 
289. 

Agent's  Debt  to  Bank  eliarged  on  Prinoipars 
Aeoonnt.] — An  agent,  but  without  the  knowledge 
or  authority  of  his  principal,  an<l  the  general 
manager  of  a  bank  without  the  knowledge  or 
authority  of  the  bank  directors,  concerted  for 
their  own  purposes  the  following  scheme,  which 
the  court  held  to  be  entirely  voitl  for  fraud,  and 
not  binding  on  the  principal.  Two  accounts 
were  open^  with  the  bank  in  the  resi^ective 
names  of  the  agent  and  of  the  principal.  The 
agent,  on  behalf  of  his  principal,  requested  the 
bank  to  honour  the  agent's  cheques  and  guaran- 
teed repayment,  all  moneys  standing  to  the 
credit  of  the  principal  to  be  charged  with  such 
repayment.  The  agent  paid  to  his  principal's 
a<^count  1,500Z.,  belonging  to  the  principal,  and 
drew  on  his  own  account  for  a  like  sum,  which 
he  spent  in  promoting  the  scheme.  He  drew 
other  cheques  on  his  own  account,  and  paid  the 
proceeds  to  his  principal's  account  as  moneys 
belonging  to  the  principal.  Thus  in  the  bank 
books  the  agent's  account  stood  with  a  large 
debit,  and  the  principal's  account  stood  with  an 
equal  credit  charged  with  the  g:uarantee.  The 
principal  having  brought  an  action  against  the 
bank  to  recover  the  whole  amount  standing  to 
his  credit : — Held,  that  he  could  recover  1,500Z., 
his  own  money,  but  not  the  residue,  which  never 
ha<l  been  his  money.  British  and  American 
Telegraph  Co.  v.  Albion  Bank,  41  L.  J.,  Ex.  67  ; 
L.  B.  7  Ex.  119;  26  L.  T.  257;  20  W.  R. 
413. 

Pledge  of >  Beencitiei.]— Dividend  warrants  on 
which  the  bankrupts  in  their  character  of  stock- 
brokers were  intrusted  to  receive  the  dividends, 
and  which  they  had  pledged  for  their  own  debt, 
were  ordeixxl  to  be  delivered  up  to  trustees,  who 
had  employed  the  bankrupts  as  their  brokers. 
Gregory,  Kr  parte,  WaJteJield,  In  re,,  2  Mont. 
D.  &  D.  613. 

Aesignment  of  Goods.]— Bill  for  the  delivery 
up  of  specific  chattels  deposited  by  the  plaintiff 
with  A.,  his  agent,  which  A.  fraudulently  con- 
tracted to  assign  to  B.,  and  B.  advertised  to  be 
sold :  and  for  an  injunction  to  restrain  the  sale 
by  B.,  and  to  restrain  A.  and  B.  from  parting 
with  the  goods,  the  goods  being  still  in  the  pos- 
session of  A.,  the  agent.  Demurrer  by  B.  over- 
ruled. Wood  V.  Bvivdiffe,  3  Hare,  304  ;  13  L.  J., 
Ch.  293  ;  8  Jur.  771. 

H..  a  commission  agent,  being  employed  by  B. 
to  effect  sales  of  goods  at '  B.'s  risk,  had  goods 
consigned  to  him  by  B.,  to  be  forwarded  to  W. 
H.  fraudulently  sent  these  goods  to  R.  on  his  own 
account,  and  afterwards  assigned  his  property  to 
tnistees  for  the  benefit  of  his  creditors.  A  balance 
was  due  from  R.  to  H.  : — Held,  that  B.  was 
entitled  to  the  balance  due  from  R.,  in  part  dis- 
charge of  the  amount  due  to  him  (B.)  from  H., 
and  to  prove  under  the  assignment  for  the  balance. 
Broadbent  v.  Barlow,  3  De  G.  F.  &  J.  570; 
30  L.  J.,  Ch.  569 ;  7  Jur.  (N.8.)  479  ;  4  L.  T. 
193. 
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Qratnity  giTen  to  Agent.] — When  a  secret 
gratuity  is  given  to  an  agent  with  the  intention 
of  influencing  his  mind  in  favour  of  the  giver  of 
the  gratuity,  and  the  agent,  on  subsequently 
entering  into  a  contract  with  such  giver  on  the 
behalf  of  the  principal,  is  actually  influenced 
by  the  gi-atuity  in  assenting  to  stipulations  pre- 
judicial to  the  interests  of  his  princi{)al,  although 
the  gratuity  was  not  given  directly  with  i*elaJtion 
to  such  principal  contract,  the  transaction  is 
fraudulent  as  against  the  principal,  and  the  con- 
tract is  voidable  at  bis  option.  SimUJi  v.  Surly j 
3  Q.  B.  D.  562,  n. 


Secret  Comxniseioii  paid  to  Agent  by  Con- 
traetor— Liability  of  Contractor.] — The  defen- 
dant, a  coal  merchant,  obtained  contracts  through 
the  intervention  of  H.,  the  plaintiffs'  gas  manager, 
for  the  delivery  to  the  plaintiffs  of  coal  at  a  price 
in  excess  of  the  current  market  price.  The  excess, 
it  was  agreed  between  the  defendant  and  H.,  was 
to  be  paid  to  the  latter,  and  it  was  in  part  paid 
as  a  bribe.  The  plaintiffs,  on  discovering  the 
fraud,  brought  an  action  against  H.  in  the 
chancciy  division  to  recover  the  amount  of 
the  bribes  that  he  had  received,  but  afterwards 
entered  into  an  agreement  with  him  that  on  his 
depositing  in  a  bank  securities  for  10,0001. — an 
amount  taken  to  be  equivalent  to  the  sums 
received  by  H.  from  the  defendant  and  other 
contractors  as  bribes — the  plaintiffs  would  bring 
such  actions  against  former  cont motors,  at  the 
expense  of  H.,  as  he  might  direct.  It  was 
further  agreed  that  when  the  amounts  recovered 
in  such  actions  amounted  to  10,OOOZ.,  and  on 
receipt  by  the  plaintiffs  of  that  sum,  together 
with  all  costs,  they  would  give  H.  a  full  dis- 
cbarge, and  that  in  the  meantime  the  chancery 
action  should  be  stayed.  If  by  a  specified  date 
the  plaintiffs  had  not  succeeded  in  recovering  the 
sum  of  10,000/.,  the  securities  deposited  were  to 
be  realised,  and  that  sum,  or  any  balance  remain- 
ing due,  was  to  be  pai(i  over  to  the  plaintiffs. 
After  the  securities  had  been  deposited  in  pursu- 
ance of  the  agreement,  and  after  a  sura  of  4,000/. 
had  been  recovered  by  the  plaintiffs  from  other 
contractors  in  respect  of  contracts  obtained 
through  the  intervention  of  H.,  the  plaintiffs 
brought  an  action  against  the  defendant  for 
damages,  or,  in  the  alternative,  for  money  had 
and  recciveci.  The  judge  at  the  trial  held  that 
the  agreement  could  not  be  set  up  either  as  a 
defence  to  the  action,  or  in  re<luction  of  damages, 
and  directed  a  verdict  for  the  plaintiffs  for  the 
full  amount  paid  by  them  to  the  defendant  in 
excess  of  the  current  market  price  of  the  coal : — 
Held,  that  the  fraud  committed  by  H.  in  accept- 
ing the  bribe  was  separate  and  distinct  from  the 
fraud  in  respect  of  which  the  action  was  brought 
against  the  defendant,  and  that  the  latter  was 
not  relieved  from  liability  by  reason  of  the 
previous  action  brought  by  the  plaintiffs  against 
H.  for  the  recoveiy  of  the  amount  of  the  bribes 
paid  to  him  ;  that  the  agreement  between  the 
plaintiffs  and  H.,  not  being  under  seal,  was  not 
binding  upon  them  :  but  that  even  if  it  were  to 
be  treated  as  binding,  it  did  not  amount  to  a 
relea>»e  of  H.,  but  only  to  a  suspension  of  the 
plaintiffs'  right  of  action  against  him,  and  that 
it  could  not  therefore  affect  the  liability  of  the 
defendant.  Sttlford  Cor/wrafioH  v.  Lcrvr,  60 
\u  J..  Q.  B.  31) ;  [18yi  ]  1  Q.  B.  168  ;  63  L.  T.  658  ; 
39  W.  K.  85  ;  55  J.  P.  244— C.  A. 

Compare  case*  pos-t,  coLs.  10.').')  et  seq. 


c.  Payment  to  ▲gent  when  a  Diacliarve. 
i.  To  Agent*  Generally. 

An  agent  authorised  to  sell  goods  has,  in  the 
absence  of  advice  to  the  contrary,  an  implied 
authority  to  receive  the  proceeds  of  such  sale. 
Capel  V.  Thornton,  2  Car.  &  P.  352. 

The  plaintiff  plaiced  goods  in  the  warehouse  of 
E.  &  Co.,  at  Huddersfleld,  for  sale,  and  while 
they  were  there  he  sold  two  parcels  to  the  defen- 
dant, who  resided  in  London.  After  the  defen- 
dant had  paid  the  plaintiff  for  one  parcel,  he 
receive<l  a  letter  from  T.,  clerk  to  E.  &  Co., 
inclosing  invoice  of  the  other  parcel,  re<iue8ting 
payment,  and  stating  that  E.  k  Co.  were  autho- 
rised to  receive  the  money  for  the  plaintiff.  The 
letter  purported  to  be  signed  by  E.  &  Co.,  per 
procuration  of  the  plaintiff.  The  defendant 
remittetl  the  amount  as  recjuested  ;  but  T.  inter- 
cepted the  letter  at  the  ofticc  of  E.  &  Co.,  and 
appropriated  the  money.  T.  only  had  authority 
from  iho.  plaintiff  to  receive  payments  over  the 
counter  for  the  goods  de[)osited  : — Held,  that  the 
receipt  bv  T.  was  no  payment-  to  the  plaintiff. 
Kaye  v.  Brett,  5  Ex.  26«  ;  19  L.  J.,  Ex.  346. 

M.,  the  plaintiffs'  traveller,  having  received  an 
order  from  the  defendant,  a  customer,  the  plain- 
tiSs  wrote  to  M.  expressing  their  unwillingness 
to  execute  the  order  until  a  former  account  wa& 
settled,  adding,  "We  should  like  to  draw  upon 
him  for  the  former,"  mentioning  the  amount. 
M.  showed  this  letter  to  the  defendant,  and 
obtained  from  him  an  acceptance  at  three 
months'  date  payable  to  "my  order,"  with  a 
blank  for  a  drawer's  name.  The  bill  was  mid  at 
maturity,  but  not  to  the  plaintiffs,  M.  having- 
filled  up  the  blank  with  his  own  name,  and 
fraudulently  negotiated  the  bill.  In  an  action 
to  recover  the  value  of  the  goods  for  which  the 
bill  ha<l  been  given,  it  was  proved  that  on  one 
occasion  at  least  the  defendant  had  accepted  a 
bill  drawn  bv  him  in  blank,  which  had  been 
i-eceived  by  the  plaintiffs  as  payment  ;  but  there 
was  no  evidence  to  show  the  form  of  that  bill  l 
— Held,  that  neither  the  letter  nor  the  former 
dealing  was  any  evidence  of  authority  in  M.  to- 
draw  the  bill  in  question,  so  as  to  sustain  a  plea 
of  jMiyment.  Iloyarth  v.  Wherlry,  44  L.  J.,  C.  P. 
330  ;  L.  R.  10  C.  P.  630  ;  32  L.  T.  800. 

The  defendant  purchased  copyhold  land  in  a. 
manor,  and  was  admitted  by  C.,  who  had  been 
appointeil  by  the  steward  of  the  manor  as  his- 
deputy  to  admit  the  defendant.  C.  also  acte<l  as. 
the  defendant's  attorney  in  completing  the  pur- 
chase. Nine  days  afterwards,  the  defendant 
gave  C.  a  cheque  for  87/.  10*.  %d.,  viz.  78/.  15*. 
for  the  lord's  fine,  4/.  11*.  8rf.  steward's  fees,, 
and  4/.  4*.,  C.'s  own  charges  as  the  defendant's 
solicitor.  This  cheque  was  crossed  by  the  defen- 
dant, at  the  request  of  C,  to  C.'s  bankers,  and 
they  retained  the  money  in  discharge  of  a  debt 
due  to  them  bv  C,  who  had  oveixlrawn  his. 
account.  In  an  action  by  the  lord  against  the 
defendant  to  obtain  payment  of  the  fine  due  : — 
Held,  that  there  was  evidence  that  the  payment 
of  the  fine  to  C.  was  a  valid  payment  to  the 
lord.  Bridyes  v.  Garrett.  39  L.  J.,  C.  P.  251  ; 
L.  R.  5  C.  P.  451  ;  22  L.  T.  448  ;  18  W.  R.  815 — 
Ex.  Ch. 

A  company  was  the  holder  of  a  bill  of  exchange 
drawn  by  the  defendant  on  D.  The  bill  was 
drawn  by  him  as  surety  for  D.  in  resj)ect  of  a 
debt  due  by  D.  to  the  com|>any,  and  was  to  be 
met  by  the  proceeds  of  claims  of  D.  on  S,,  which 
wouM  accrue  due  before  the  maturity  of  the- 


1025      PRINCIPAL  AND  AQE^T— Principals  and  Third  Parties.      1026 

bill.  The  company  took  the  bill  with  notice  of 
these  facts  to  C.,  their  managing  director.  Sub- 
sequently, but  before  the  maturity  of  the  bill, 
C.  obtained  an  order  from  D.  upon  S.  for  the 
amount  of  the  aboYe  claims  and  receiyed  the 
money  from  S.  This  money  he  applied  towards 
payment  of  his  own  demand  upon  b.,  instead  of 
towards  the  company's  biU  : — Held,  that  the 
receipt  by  C.  of  this  money  and  his  a^iplication 
of  it  to  his  own  purposes  did  not  afford  any 
defence  to  the  action,  inasmuch  as  0.  could  not 
be  said  to  have  been  acting  within  his  authority 
as  managing  director  when  he  so  received  and 
applied  the  money.  MeOotoan  v.  Dyer^  L.  R.  8 
Q.  B.  141 ;  21  W.  R.  560. 

A  creditor  in  the  country  directed  his  debtor 
to  pay  money  into  a  London  banking-house  for 
his  account,  but  had  no  account  with  the  house 
but  through  a  country  banker : — Held,  that  such 
direction  to  make  the  payment  was  complied  with 
by  a  payment  to  the  credit  of  his  account  with 
the  country  banker.    Breed  v.  Green,  Holt,  204. 

Four-fifths  of  a  rate  were  assessed  upon  the 
owners,  and  one-fifth  upon  the  occupiers.  For 
four  years  the  occupiers,  on  payment  of  their 
rent,  were  allowed  by  the  owner's  agents  (who 
were  ignorant  of  an  agreement  between  them) 
to  deduct  from  the  amount  of  rent  the  four-fifths 
of  the  rate,  and  a  receipt  was  given  for  the 
balance : — Held,  in  an  action  to  recover  the 
sums  so  allowed,  as  arrears  of  rent,  that  the 
facts  supported  a  plea  of  payment.  Waller  v. 
Andrews,  3  M.  &  W.  312  ;  1  H.  &  H.  87  ;  7  L.  J., 
Ex.  67. 


Sum  seevred  by  Deed  or  Bond.] — An  annuity 
deed  contained  a  stipulation  that  it  might  be 
redeemed  on  payment  of  a  certain  sum,  and  all 
arrears,  on  gfiving  six  months'  notice  to  the 
grantee  in  writing  : — Held,  that  an  agent  of  the 
grantee,  having  a  general  authority  to  receive 
and  invest  money  for  the  grantee,  had  authority 
to  waive  the  stipulation  and  accept  the  redemp- 
tion money  (the  deed  being  delivered  up  to  him), 
though  without  the  knowledge  of  the  grantee. 
Webber  v.  Oranrille,  30  L.  J.,  C.  P.  92  ;  7  Jul*. 
(N.S.)  420. 

An  agent  having  been  employed  to  transact 
loans  of  money,  and  having  lent  money  and 
taken  a  bond  from  the  borrower,  which  he 
delivered  to  his  principal,  and  having  afterwards 
been  repaid  the  money  and  misapplied  it,  but 
continuing  to  make  good  the  interest,  the  obligor 
was  held  liable,  although  more  than  twenty 
years  had  elapsed  without  payment  of  interest 
by  him,  to  pay  the  bond.  If  the  agent  had  been 
permitted  to  hold  the  instrument,  quaere.  CurtU 
V.  Drought,  1  Moll.  487. 

It  is  the  rule  of  the  court,  that  if  the  scrivener 
have  the  custody  of  the  security,  payment  of  the 
Interest  is  good  ;  if  he  delivers  it  up,  being  a 
bond,  payment  of  the  principal  is  good  :  but  on 
payment  of  the  principal,  in  case  of  a  mortgage 
deed,  the  giving  up  the  deed  is  not  sufficient  to 
restore  the  estate ;  there  must  be  a  reconveyance. 
So  payment  of  interest  good,  if  mortgagee  con- 
sents, or  aft«r  his  death  his  executor,  either 
expressly  or  by  implication,  as  if  he  accept  the 
money  afterwards  of  the  scrivener,  though  the 
scrivener  have  not  possession  either  of  deed  or 
bond.  Whitlock  v.  Waltham,  1  Salk.  167;  1 
Vem.  150. 

Scrivener  puts  out  money  on  bond,  and  receives 
the  interest  from  time  to  time,  and  then  receives 
part  of  the  principal,  the  bond  remains  in  the 
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obligee's  custody.  No  good  payment.  Roberts 
V.  Mattkewt,  1  Vem.  150.    See  1  Salk.  157. 

S.  having  borrowed  lOOZ.  of  A.  on  a  bond,  B., 
the  scrivener,  when  the  bond  was  sealed,  delivered 
it  to  A.  S.  paid  many  years'  interest,  and  50Z. 
of  the  principal  to  B.,  which  he  paid  over  to  A. ; 
but  the  remaining  hOl.  which  S.  paid  to  B.  was 
not  paid  over  to  A.  when  B.  failed.  Per  curiam, 
though  B.  received  the  interest  so  long,  and  50/. 
of  the  principal,  it  did  not  imply  he  had  any 
authority  from  A. ;  and  as  S.  could  not  prove 
he  had  any  such  authority,  he  shall  pay  the  last 
50Z.  again.    Wolstenholm  v.  Dories,  2  Freem.  289. 

If  one  trusts  his  scrivener  (who  puts  out 
money  for  him)  with  the  custody  of  his  bonds, 
and  the  scrivener  receives  the  money  and  delivers 
up  the  bond,  the  obligee  is  barred  as  against  the 
obligor  for  ever.  Secus,  in  case  of  a  mortgage, 
because  a  legal  estate  is  vested  which  cannot  be 
devested  without  assignment.  Marty  n  v.  King  sly  ^ 
Pre.  Ch.  209. 

BoTOoation  of  Authority — ^Wlien  Poisible.] — 
A  creditor  may  insist  upon  payment  being  made 
cither  to  himself  or  to  his  agent ;  but  having 
once  Authorised  payment  to  his  agent,  he  cannot 
revoke  that  authority  if  the  debtor  has  given 
such  a  pledge  to  pay  pursuant  to  the  authority 
as  would  bind  him  in  a  court  of  law.  Hodgson 
V.  Anderson,  6  D.  &  R.  736 ;  3  B.  &  C.  842.  See 
Pooley  V.  Godwin,  4  A.  &  E.  94  ;  5  N.  &  M.  466. 

A  landlord  demised  premises  to  a  tenant  for 
a  term,  reserving  rent  payable  quarterly.  The 
lease  contained  a  covenant  to  pay  rent,  and  the 
following  clause :  "  The  landlord  agrees  and 
orders  that  Kittow  or  his  appointed  agent  is  to 
I'eceive  all  rents  from  the  tenant  at  all  times 
when  it  becomes  due,  during  the  term  granted, 
and  his  receipt  to  be  a  full  and  sufficient  dis- 
charge from  all  liabilities  thereof  "  : — Held,  that 
the  clause  amounted  to  a  bare  authority  to 
Kittow  to  receive  the  rent,  and  was  revocable  at 
the  landlonVs  pleasure.  Venning  v.  Bray,  2 
B.  &  S.  502  :  31  L.  J.,  Q.  B.  181  ;  8  Jur.  (N.S.) 
1039  ;  6  L.  T.  327  ;  10  W.  R.  661. 

Votioe  of.] — The  plaintiff  having  sent 


horses  to  a  licensed  hoi'se  dealer  for  sale  in  the 
horse  dealer's  own  name,  the  dealer  sold  the 
horses  in  his  own  name  to  the  defendant.  The 
plaintiff,  unknown  to  the  defendant,  revoked  the 
dealer's  authority  to  sell  or  receive  the  price,  and 
the  defendant  afterwards  paid  the  dealer : — 
Held,  that  unless  he  had  received  notice  of  the 
revocation  of  authority  (which  he  denied),  the 
payment  was  good  as  against  the  plaintiff,  he 
having  allowed  the  dealer  to  appear  as  the  owner. 
Curlewis  v.  Birhbeck,  3  F.  &  F.  894. 

When  a  creditor  addresses  a  written  request  to 
assignees,  in  general  terms,  to  pay  *'  the  dividends 
made  on  the  bankrupt's  estate"  to  A.  B.,  the 
assignees  are  justified  in  paying  subsequent  divi- 
dends to  A.  B.,  until  they  have  notice  from  the 
creditor  that  he  has  revoked  A.  B.'s  authority. 
Bright,  Bx  parte,  2  Deac.  &  C.  8. 

ii.  To  Brokers. 

If  the  o^Tier  of  goods  allows  the  broker,  through 
whom  he  sells,  to  sell  them  as  a  principal,  the 
purchaser  will  be  discharged  by  payment  to  the 
broker  in  any  way  which  would  have  been  suf- 
ficient had  he  buen  the  real  owner.  Coates  v. 
Lewes,  1  Camp.  444. 

When  a  principal  has  allowed  his  broker  to 
take  payment  for  goods  sold,  by  drawinp  bills  upon 
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the  purchaser  in  his  own  name,  without  mention 
of  the  principal,  the  latter  is  bound  by  such  mode 
of  payment,  on  the  insolvency  of  the  agent  after 
a  particular  payment  made.  Tmonsend  v.  InglU^ 
Holt,  278. 

A  payment  to  the  broker  is  good,  where  the 
name  of  the  principal  is  not  disclosed,  although 
the  purchaser  knows  that  the  broker  sold  for  some 
unknown  principal ;  and  a  del  credere  commis- 
sion makes  no  difierence.  But  a  payment  so  made 
would  not  be  good  if  it  varied  from  the  terms  of 
the  original  contract ;  and  evidence  of  a  custom 
to  that  effect  is  not  admissible.  Campbell  v. 
ffassell,  1  Stark.  233.  And  see  Thornton  v.  Mewe, 
M.  &  M.  43. 

Declaration  for  goods  sold ;  a  plea  that  the 
plaintiff  sold  the  goods  by  his  agent,  and  that  the 
defendant  purchased  them  of  D.,  not  as  the  agent 
of  the  plaintiff,  but  as  himself  being  the  vendor 
on  his  own  account,  and  the  defendant  had  no 
notice  or  knowledge  that  D.  was  an  agent  until 
after  he  had  paid  for  the  goods,  and  the  defendant 
paid  for  them  bon&  fide,  believing  that  D.  was 
the  vendor  of  the  goods  on  his  own  account, 
and  entitled  to  receive  payment,  is  no  answer. 
Drakeford  v.  Piercy,  7  B.  &  S.  615  ;  14  L.  T. 
403. 

A.,  having  purchased  goods  of  B.,  through  a 
broker,  paid  for  them  to  the  broker  partly  by  an 
advance  on  his  general  account  with  the  broker 
before  the  delivery  of  the  goods,  and  partly  by 
cash  on  a  settlement  of  accounts  after  the  delivery. 
The  broker  did  not  pay  over  the  money  to  B.,  and 
became  bankrupt.  In  an  action  by  B.  to  recover 
from  A.  the  price  of  the  goods,  except  so  much  as 
had  been  paid  in  cash  : — Held,  that  it  was  a 
question  of  fact  for  the  jury,  whether  payment  to 
a  broker  in  advance  was  a  good  payment  as 
against  the  principal,  depending  on  the  custom 
of  the  trade  ;  and  that  question  not  having  been 
left  to  the  jury,  the  court  granted  a  new  trial. 
Catterall  v.  Hindle,  L.  R.  2  C.  P.  368— Ex.  Ch. 
Reversing  1  H.  &  R.  267  ;  35  L.  J..  C.  P.  161 ;  12 
Jur.  (N.8.)  488  ;  14  L.  T.  102  ;  14  W.  R.  371. 

If  goods  are  sold  by  a  broker  without  dis- 
closing his  principal,  the  purchaser  is  justified  in 
paying  him  in  a  different  manner  from  that  stipu- 
lated for  by  the  terms  of  the  contract.  Aliter, 
where  the  principal  is  disclosed  at  the  time  of 
sale.     Blackburn  v.  Sckoles,  2  Camp.  343. 

Goods  sold  by  a  broker  for  a  principal  not 
named,  upon  the  terms  as  specified  in  the  usual 
bought  and  sold  notes  (delivered  over  to  the 
respective  parties  by  the  broker),  of  "  payment  in 
one  month,  money,"  may  be  paid  for  by  the  buyer 
to  the  broker  within  the  month,  and  that  by  a 
bill  of  exchange  accepted  by  the  buyer,  and  dis- 
counted by  the  broker  within  the  month,  though 
having  to  run  a  longer  time  before  it  was  due. 
But,  where  the  buyer  was  also  indebted  to  the 
same  broker  for  another  parcel  of  goods,  the 
property  of  a  different  person,  and  he  made  a  pay- 
ment to  the  broker,  generally,  which  was  larger 
than  the  amount  of  either  demand,  but  less  than 
the  two  together,  and  afterwards  the  broker 
stopped  payment,  such  payment  ought  to  be 
equitably  apportioned  as  between  the  several 
owners  of  the  goods  sold,  who  are  only  respectively 
entitled  to  recover  the  difference  from  the  buyer. 
Favency.  Bennett ^  11  East,  36. 

iii.  To  Attorneys, 


the  latter  is  bound  by  the  receipt  of  his  attorney. 
Yates  V.  FrecMeton,  2  Dougl.  623. 

Payment  to  a  plaintiff's  attorney's  clerk,  unau- 
thorised to  receive,  is  no  waiver  of  the  plaintiff's 
right.  Perry  v.  Turner,  1  D.  P.  C.  300  ;  2  C.  &  J. 
89  :  2  Tyr.  128  ;  1  L.  J.,  Ex.  13. 

But  a  payment  to  the  plaintiff's  late  attorney, 
changed  without  leave  of  the  court,  will  be  good. 
Povoell  V.  LUtle,  1  W.  Bl.  8. 

iv.  To  Bailifi, 

A  bailiff,  acting  under  a  warrant  of  distress  for 
arrears  of  rent,  hiu  an  implied  authority  to  receive 
the  amount  of  the  rent  and  costs  if  tendered  by 
the  tenant,  and  such  authority  cannot  be  limited 
by  a  previous  express  instruction  given  on  behalf 
of  the  landlord  to  the  bailiff  not  to  receive  the 
rent,  but  to  refer  the  tenant  to  the  landlord's 
attorney.  Hatch  v.  Hale,  15  Q.  B.  10  ;  19  L.  J., 
Q.  B.  289  ;  14  Jur.  459. 

A  debtor  against  whose  goods  a  fi.  fa.  issued^ 
paid  the  amount  for  which  execution  issued,  at 
the  office  of  the  bailiff,  who  held  the  warrant  from 
the  sheriff  to  execute  the  writ,  in  the  absence  of 
the  bailiff,  to  an  assistant  of  the  sheriff,  authorised 
by  the  bailiff  to  receive  the  money.  The  assistant 
did  not  pay  it  over  to  the  bailiff,  and  the  sheriff 
never  in  fact  received  the  money  : — Held,  a  good 
payment  as  against  the  sheriff,  and  satisfied  the 
writ.  Gregory  v.  Cotterell,  5  EL  &  Bl.  671  ;  25 
L.  J.,  Q.  B.  33  ;  2  Jur.  (N.B.)  16 ;  4  W.  R.  48— 
Ex.  Ch. 

V.  To  Other  Persons, 

In  what  Gaaes  Valid.] — Payment  to  a  person 
found  in  a  merchant's  counting-house,  ostensibly 
interested  with  the  conduct  of  the  business  there, 
is  good  payment  to  the  merchant,  though  it 
turns  out  that  the  person  was  never  employed 
by  the  merchant.    Barrett  v.  Deere,  M.  &  M.  200. 

If  one  allows  another  to  trade  in  his  own 
name,  and  as  carrying  on  the  business  for  him- 
self, a  payment  to  such  person  is  a  good  bar  to 
an  action  by  the  person  so  allowing  him  to 
trade  ;  and  for  goods  sold  in  the  trade,  the  person 
so  carrying  it  on  may  recover,  unless  the  person 
for  whom  it  is  carried  on  asserts  his  or  her  own 
right  to  the  sum  due.  Gardiner  v.  Davis,  2 
Car.  &  P.  49. 

Payment  by  a  client  to  one  of  two  partners, 
after  the  partnership  has  been  dissolved,  is  a 
good  payment,  if  the  debtor  permits  one  of  such 
partners  to  receive  moneys,  in  the  confidence 
that  those  moneys  will  be  a  satisfaction  of  the  part- 
nership debt.    Pritchard  v.  Draper,  1  Tarn.  332. 

The  retainer  of  those  moneys  is  equivalent  to 
an  actual  payment.    lb. 

One  of  the  assignees  having  the  sole  charge  of 
paying  the  dividends  pays  the  dividend  of  a 
creditor  to  a  person  who  is  not  duly  authorised 
to  receive  it.  The  two  other  assignees  are  equally 
res})onsible  to  the  creditor  for  the  amount  of  the 
dividend.      Winnall,  Ex  parte,  3  Deac.  &  C.  22. 

vi.  Payment,  how  to  be  Made. 

In  GMh.] — ^A  debtor  who  pays  the  amount  of 
his  debt  to  the  agent  of  his  creditor  must  pay  it 
in  cash  unless  he  can  shew  that  the  auent  had 
authority  to  receive  payment  in  any  other  way. 
Barker  v.  Greenwooa,  2  Y.  &  C.  414  ;  1  Jur.  541. 


Payment  of  a  debt  to  the  attorney  of  a  plaintiff  I     Bj    Bill.] — An  agent  who  is  authorised  to 
amounts  to  payment  to  the  plaintiff  himself,  and  !  receive  payments  on  behalf  of  his  principal  must 
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receiye  cash  or  a  cheque  drawn  upon  a  banker 
and  immediately  paid,  which  will  then  be  counted 
for  cash.  Payment  by  a  bill  of  exchange,  drawn 
by  the  agent  and  accepted  by  the  debtor  of  the 
principal  payable  at  three  months*  date,  is  out- 
«ide  the  agent's  authority,  and  is  not  a  pay- 
ment to  the  principal,  even  though  the  bill  is 
immediately  discounted  and  is  honoured  at 
maturity.  Hinc  v.  Steamship  Inmrance  Syndi- 
•eate;  The  Nethsr  Holme,  11  R.  777;  72  L.  T. 
79  ;  7  Asp.  M.  C.  558— C.  A. 

An  auctioneer,  who  is  authorised  to  sell  goods 
on  the  condition  that  purchasers  shall  pay  a 
deposit  at  once,  and  the  remainder  of  the  pur- 
chase money  to  the  auctioneer  on  or  before 
delivery  of  the  goods,  has  no  authority  to  receive 
payment  by  a  bill  of  exchange  ;  and  such  pay- 
ment will  not  discharge  the  purchaser.  Willmms 
T.  Erans,  35  L.  J..  Q.  B.  Ill ;  L.  R.  1  Q.  B.  362  ; 
13  L.  T.  753  ;  14  W.  K.  330. 


In  Goods.] — A  traveller  who  receives  orders 
for  goods  from  his  employer's  customer  in  the 
country,  is  authorised  to  receive  payment  for 
them  in  money,  but  not  in  other  goods.  Howard 
T.  ChapmafL,  i  Car.  &  P.  508. 

In  Ordinary  Conroo  of  Bniinou.]— Where  an 
agent  has  authority  unrevoked  to  receive  pay- 
ment, the  ordinary  rule  of  law,  in  the  absence  of 
any  evidence  of  a  special  authority,  is  that  the 
authority  is  to  receive  payment  in  the  ordinary 
course  of  business  ;  and  payment  to  the  agent 
in  any  other  way  before  the  time  when  due,  will 
not,  if  there  is  a  revocation  before  that  time,  be 
a  good  payment  as  against  the  principaL 
JSreming  v.  Mackie,  3  F.  &  F.  197. 

Agent  Writing  off  Debt]— If  a  creditor 
employs  an  agent  to  receive  money  of  a  debtor, 
and  the  agent  instead  of  receiving  money  writes 
off  a  debt  due  from  himself  to  the  debtor,  the 
latter  is  not  thereby  discharged.  Underujood  v. 
Mchollt,  17  C.  B.  239;  25  L.  J.,  C.  P.  79  ;  4 
W.  R.  153. 

The  plaintiff  employed  a  solicitor  to  sell 
securities  ;  the  solicitor  employed  the  defendant, 
a  stock  broker,  in  the  sale.  The  defendant  had 
notice  that  the  solicitor  was  only  an  agent  to 
sell  and  receive  the  price.  The  defendant  paid 
the  purchase  money  to  the  solicitor  partly  by 
cheque  and  partly  by  carrying  the  balance  to  his 
credit : — Held,  that  the  defendant  was  liable  to 
the  plaintiff  for  that  balance.  Piergan  v. 
ScoH,  47  L.  J.,  Ch.  705  ;  9  Ch.  D.  198  ;  38  L.  T. 
747  ;  26  W.  R.  796. 

If  a  man  authorises  his  agent  to  receive 
money,  intending  that  the  agent  should  thereout 
pay  himself  his  own  debt,  he  thereby  gives  the 
agent  authority  to  receive  payment  to  the 
•extent  of  his  own  debt,  in  any  manner  he  may 
think  fit ;  consequently,  the  amount  of  the  agent's 
own  debt  may  be  written  off  in  account  between 
him  and  the  debtor.  Barker  v.  Greenwood, 
2  Y.  &  C.  414  ;  1  Jur.  541. 

To  Brokors.] — See  cases  supra,  cols.  1026, 1027. 


2.  Liability  of  Principal  to  Thibd  Party. 

a.  On  Oontraots. 

i.  In,  wliat  Cases. 

General  Prinoiple.] — The  principal  in  a  busi- 
ness who  holds  out  an  agent   to   the  world  as 


ostensible  principal,  and  carries  on  the  business 
under  the  management  of  and  in  the  name  of 
such  agent,  is  bound  by  all  such  acts  and  con- 
tracts of  the  agent  as  are  incidental  to  the 
ordinary  conduct  of  the  business,  and  such  lia- 
bility as  to  the  rest  of  the  world  cannot  be 
restricted  by  any  private  arrangement  between 
them.  Edmunds  v.  Bushell,  35  L.  J.,  Q.  B.  20 ; 
L.  R.  1  Q.  B.  97  ;  12  Jur.  (N.s.)  332. 

When  one  has  so  acted  as  from  his  conduct  to 
lead  another  to  believe  that  he  has  appointed 
some  one  to  act  as  his  agent,  and  knows  that 
that  other  person  is  about  to  act  on  that  behalf, 
then,  unless  he  interposes,  he  would,  in  general, 
be  estopped  from  disputing  the  agency,  though 
in  fact  no  agency  existed.  Pole  v.  Lca^k,  33 
L.  J.,  Ch.  155  ;  9  Jur.  (N.s.)  829  ;  8  L.  T.  645— 
H.  L. 

Where  a  trader  allows  his  agent  to  hold  him- 
self out  as  being  the  real  owner  of  the  concern, 
carrying  on  the  business  on  his  own  account, 
and  the  agent  accordingly  deals  with  a  creditor 
of  his  own,  on  the  terms  that  the  goods  supplied 
by  him  to  such  creditor  shall  be  taken  in  satis- 
faction of  the  debt,  at  the  prices  invoiced  to  him, 
there  is,  in  fact,  no  sale  of  the  goods,  and  the 
trader  cannot  recover  from  him  the  price  in  an 
action  ex  contractu.  R-am^tzotti  v.  Bowring,  7 
C.  B.  (N.S.)  851 ;  29  L.  J.,  C.  P.  30  ;  6  Jur.  (N.8.) 
172;  8W.  R.  114. 

Where  the  owner  of  goods  has  invested  an 
agent  with  authority  to  sell  the  goods,  and  has 
delivered  to  him  the  indicia  of  title,  a  purchaser 
who  deals  in  good  faith  with  such  agent,  and  pays 
the  purchase  money  before  the  authority  is 
revoked,  acquires  a  good  title  to  the  goods  ;  and 
it  makes  no  difference  whether  any  property 
therein  passed  to  the  agent,  or  whether,  as 
between  him  and  his  principal,  his  authority 
was  obtained  by  fraud.  Kingsford  v.  Merry 
(1  H.  &  N.  503)  observed  upon.  Henderson  v. 
WHlmms,  64  L.  J.,  Q.  B.  308  ;  [1895]  1  Q.  B. 
521  ;  14  R.  375 ;  72  L.  T.  98  ;  43  W.  R.  274 
— C.A. 

Authority  of  Agont.] — The  defendant  owned 
a  jeweller's  shop  at  Lewes,  living  himself  at 
London,  and  visiting  the  shop  monthly.  The 
shop  was  managed  by  a  shopman,  from  whom 
the  plaintiff  had  for  some  years  received  orders 
at  Lewes,  in  the  defendant's  name,  for  goods, 
which  were  sent  to  the  shop,  and  afterwards 
paid  for  by  the  defendant.  The  shopman  ab- 
sconded and  came  to  London,  and  ordered  jewel- 
lery there  of  the  plaintiff  in  the  defendant's 
name,  which  he  carried  away  with  him  : — Held, 
that  the  previous  course  of  dealing  justified  the 
plaintiff  in  assuming  that  the  shopman  had 
general  authority  to  order  goods  for  the  shop  on 
the  defendant's  credit,  and  that  the  defendant 
was  therefore  liable  for  the  goods  obtained  by 
the  shopman  in  London.  Summers  v.  Solomon, 
7  El.  &  Bl.  879  ;  26  L.  J.,  Q.  B.  301  ;  3  Jur.  (N.s.) 
962  ;  5  W.  R.  660. 

A.,  in  London,  authorised  B.,  a  broker  in  Liver- 
pool, to  buy  goods  for  him  on  certain  terms.  B. 
bought  the  goods  on  terms  which  so  far  differed 
from  the  authority,  as  to  omitastipulatioD  which 
was  contained  in  the  authority,  and  to  express 
one  which  was  not  therein  mentioned  ;  but  both 
these  were  stipulations  which  would  have  been 
by  custom  annexed  to  the  contract,  unless  ex- 
pressly excluded  : — Held,  that,  as  the  effect  was 
the  same  as  if  the  contract  had  been  made  in  the 
very  words  of  the  authority,  it  was  within  the 

38—2 
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scope  of  the  broker's  authority  to  make  such  a 
contract ;  and  that  it  was  binding  on  the  prin- 
cipal. Heyworth  v.  Knight,  17  C.  B.  (N.S.)  298  ; 
33  L.  J.,  C.  P.  298 ;  10  Jur.  (N.S.)  866. 

Written  communications  passed  between  two 
brokers,  in  which  the  terms  of  a  sale  of  goods 
were  proposed  and  assented  to.  The  letter  of  the 
buying  broker  finally  accepting  the  offer,  con- 
cluded with  these  words  :  "  contract,  we  presume, 
in  due  course.*'  The  contract  was  sent,  and  was 
accepted  by  the  buying  broker,  but  was  repu- 
diate by  his  principal,  as  not  within  the  scope 
of  the  broker's  authority  : — Held,  that  the  con- 
tract contained  in  the  previous  written  commu- 
nications, which  was  within  the  scope  of  the 
broker's  authority,  was  not  the  less  binding  on 
the  principal,  by  reason  of  the  subsequent  send- 
ing of  the  unauthorised  contract.    lo. 

Where  at  a  meeting  held  at  B.,  resolutions  were 
passed  for  the  purpose  of  continuing  the  publica- 
tion of  a  certain  newspaper,  some  of  which  were 
that  J.  be  appointed  editor,  and  that  we  find  a 
person  to  undf^rtake  the  printing  and  publishing, 
and  that  "  the  B.  committee,  or  some  members 
thereof,  and  the  members  of  some  other  com- 
mittee, shall  give  a  guarantee  to  the  publisher 
against  loss  to  the  extent  of  300/."  : — Held,  that 
no  guarantee  being  given,  the  persons  present 
at  such  meeting  gave  J.  the  authority  to  employ 
a  printer  and  publisher,  and  that  they  were 
liable  for  the  work  done  by  him  until  such 

rrantee  were  given.  Waterlow  v.  Cotton^  2 
R.  662. 

A  sale  of  engravings  by  a  cashier  in  the  em- 
ployment of  a  picture  engraver  is  not  a  sale 
within  the  ostensible  authority  of  the  cashier. 
Graves  v.  blasters,  1  Cab.  &  E.  73. 

See  the  case  of  the  liability  of  the  great  Duke 
of  Marlborough  to  the  contract  for  building 
Blenheim  House,  from  the  circumstance  of  a 
person  giving  directions  to  workmen  as  his 
agent.  Marlhoroti^h  (^Duhe)  v.  Strtmg,  1  Bro. 
P.  C.  175. 

A  steward  has  a  general  authority  to  contract 
with  tenants,  &c.  This  will  not  bind  the  lord 
without  his  consent,  nor  unless  part  of  the 
bai-gain  is  executed.  Aiwn,^  5  Vin.  Abr.  522, 
pi.  35. 

An  objection  to  title  on  purchase  having  been 
waived,  an  offer  of  compensation  made  by  a 
clerk  of  the  vendor's  solicitor,  without  express 
authority,  is  of  no  effect.  Burmll  v.  Brown, 
1  Jac.  &  Walk.  168  ;  21  R.  R.  136. 


PriTate  Contraot  instead  of  Anotion.] — 


in  a  letter  written  by  the  defendant's  agent  to 
the  intended  lessee,  to  the  effect  that  instructions- 
had  been  given  for  the  preparation  of  the  lease  iik 
conformity  with  terms  arranged  ;  no  agreement 
having  been  actually  signed.  Ridgway  v.  Whar- 
ton, 3  De  G.  M.  &  G.  677.  Affirmed,  6  H.  L.  Cas. 
238  ;  27  L.  J.,  Ch.  46  ;  4  Jur.  (N.8.)  173  ;  5  W.  R. 
840. 

The  owner  of  an  estate,  in  answer  to  an 
inquiry  from  an  intending  lessee,  said,  *'A.  B. 
manages  all  my  affairs,  and  you  are  to  treat 
with  him."  This  does  not  imply  that  A.  B.  had 
authority  to  enter  into  a  binding  agreement.. 
Semble.    Ih, 

Agent,  authorised  to  make  agreements  for 
leases  for  lives  or  years,  makes  an  agreement 
in  which  the  term  of  the  proposed  lease  is  not 
mentioned.  This  is  an  agreement  not  pursuant 
to  his  authority,  and  not  binding  on  his  principaL 
Clinan  v.  Cooke,  1  Sch.  &  Let  32  ;  9  R.  R.  3. 


Agent  to  find  a  ParohaBer.] — An  estate 


Baron  and  feme,  having  joint  power  to  sell 
an  estate  of  the  wife's,  give  authority  to  an 
agent  to  sell  by  auction.  He  sells  by  private 
contract  for  more  than  the  price  they  required. 
The  buyer  shall  not  compel  specific  performance. 
Husband  delivering  his  wife's  compliments  in 
a  letter  to  the  agent  is  no  proof  of  her  joining 
in  giving  authority  to  agent.  Daniel  v.  Adams, 
Amhl.  495. 

Where  an  agent  of  an  English  firm  instructed 
to  buy  goods  at  a  foreign  auction  within  a 
limited  price,  bought  the  goods  by  private  con- 1 
tract  before  the  auction  at  less  than  the  limited  i 
price :  it  was  found  by  the  jury  that  this  was 
within  the  scope  of  his  authority.  Stein  v.  Cope, 
1  Cab.  &  E.  63. 


Agreement  for  Leaae.]—  Specific  perform- 


er house  agent,  to  whom  instructions  are  given 
to  procure  a  purchaser  for  property,  has  not^ 
though  the  price  is  named  in  the  instructions^ 
authority  to  enter  into  a  binding  contract  with 
a  purchaser  to  sell  such  property.  Hamer  v. 
Sh^rp,  44  L.  J.,  Ch.  53  ;  L.  R.  19  Eq.  108  ;  31 
L.  T.  643  ;  23  W.  R.  168. 

When  an  owner  of  property  employs  an  estate 
agent  to  procure  a  purchaser  or  tenant  at  a 
specified  price,  the  agent  has  no  implied  authority 
to  conclude  a  contract  for  sale  ;  his  duty  is  simply 
to  find  a  purchaser  or  tenant,  and  to  communicate 
his  offer  to  the  owner.  Wilde  v.  Watson,  1 
L.  R.,  Ir.  402. 

The  defendant  employed  house  and  estate 
agents,  with  instructions  to  find  a  purchaser  for 
leasehold  property.  The  plaintiff  made  an  offer 
in  writing  to  the  agents,  which  was  submitted 
by  the  agents  to  the  defendant,  who  then  further 
instructed  them  to  withdraw  part  of  the  property, 
and  named  the  lowest  price  he  was  prepared  to- 
take  for  the  remainder.  Acting  under  this 
authority,  the  agents  purported  to  enter  into  an 
open  contract  for  sale  of  the  remainder  of  the 
property  to  the  plaintiff  at  the  price  named  by 
the  defendant.  In  an  action  for  specific  per- 
formance : — Held,  that  the  agents  had  no  autho- 
rity to  enter  into  a  contract  for  sale  on  behalf  of 
the  defendant,  and  that  the  action  must  be  dis- 
missed. Ch4xdhum  V.  Moore,  61  L.  J.,  Ch.  674  ; 
67  L.  T.  257  ;  41  W.  R.  39. 

Instructions  to  a  house  and  estate  agent  to 
procure  a  purchaser  and  to  negotiate  a  sale  do 
not  amount  to  authority  to  the  agent  to  bind  his 
principal  by  a  contract  for  sale  of  real  or  lease- 
hold property.  Hamer  v.  SJiarp  (L.  R.  19  Eq. 
108)  followed.    Ih, 


Manager  of  Pnblio-lioaBe.] — The  licensed 


ance  of  an  agreement  to  lease  refused,  when  the 
alleged  contract  was  founded  upon  expressions 


owner  of  a  public-house  is  not  liable  for  spirits 
supplied  to  the  person  whom  he  has  left  in 
possession  of  the  premises  as  manager  of  the 
business,  although  the  invoices  are  made  out  in 
his  name,  if  he  hs\&  only  authorised  such  manager 
to  deal  with  particular  persons,  and  the  spirits 
were  not  supplied  by  one  of  them.  In  such  a 
case  thei*c  is  no  evidence  of  liability  on  the  part 
of  the  owner  to  be  left  to  the  jury.  Daun  v. 
Simmins,  41  L.  T.  783  ;  28  W.  R.  129  :  44  J.  P. 
264— C.  A. 

A  manager  put  in  to  manage  a  beerhouse  has 
authority  from  the  o^Tier  to  order  cigars  for  sale 
in  such  beerhouse,  and  can  therefore  bind  the 
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To  Barter.] — A  factor  having  an  authority 


owner  by  his  contract.     Watteau  v.  Fenwick,  56 
J.  P.  839. 

Manager  of  Property — ^Power  to  SelL] — 


A.,  on  behalf  of  himself  and  certain  other  per 
-sons  resident  in  Scotland,  his  constituents,  by 
-deed  engaged  B.  and  C.  to  act  as  agents  and 
managers  in  New  South  Wales,  empowering  them 
to  purchase  sheep,  cattle,  and  land  on  behalf  of 

A.  and  his  constituents,  for  which  purpose  certain 
-sums  were  remitted  to  the  colony  to  be  invested 
for  them  and  placed  to  their  individual  interest, 
and  the  proceeds  of  the  stock,  &c.,  were  to  be 
remitted  to  their  respective  credits.  B.  and  C. 
were  to  receive  for  their  trouble  and  expense 
■one-third  of  the  proceeds  of  the  stock.  With 
the  money  remitted,  B.  and  C.  bought  stock  and 
lands,  and  conducted  the  establishment  in  the 
•colony  in  their  own  names.  B.  and  C.  after- 
wards became  embarrassed,  and  contracted  lia- 
bilities in  the  management  of  the  property,  and 
-drew  bills  on  A.  on  account  of  the  establishment, 
which  bills  were  endorsed  by  D.  and  other  parties 
in  the  colony  ;  these  bills  being  dishonoured,  and 

B.  and  C.  being  pressed  by  the  indorsees,  they 
executed  a  deed  of  assignment,  and  conveyed  the 
whole  of  the  tmst  property,  and  some  property 
of  their  own,  to  D.  for  himself  and  other  indorsees. 
D.  had  notice  of  the  deed  appointing  B.  and  C. 
agents  and  managers,  and  that  there  was  no 
authority  on  the  part  of  B.  and  C.  to  draw  bills 
•on  behalf  of  their  constituents  which  could  per- 
sonally bind  them.  Upon  a  bill  filed  by  A.  and 
his  constituents  against  B.,  C.  and  D.,  to  set 
Aside  the  deed  of  assignment  as  fraudulent  and 
void,  and  for  an  account,  the  supreme  court  at 
Sydney  held  that  the  plaintiffs  were  not  entitled 
in  equity  to  relief,  and  that  their  remedy  was  to 
■sue  D.  at  law  : — Held,  by  the  judicial  committee 
■of  privy  council,  reversing  such  decree,  first,  that 
the  decree  was  erroneous  in  declaring  that  the 
relief  sought  by  the  bill  was  not  of  a  proper 
•equitable  character ;  and  secondly,  that,  under 
the  circumstances,  B.  and  C.  had,  as  such  agents 
and  managers,  authority  to  dispose  of  the  propeity 
•entrusted  to  them,  in  discharge  of  the  debts 
incurred  by  them  on  behalf  of  A.  and  his  con- 
■stituents,  in  the  management  of  such  property  ; 
and  that  the  deed  of  assignment  was  valid  as 
against  A.  and  his  constituents  to  the  extent  of 
■subjecting  such  joint  property  to  the  payment 
-of  the  debts  and  liabilities  contracted,  but  null 
and  void  as  to  the  residue ;  and  an  account 
•dii*ected  to  be  taken  in  the  court  below  of  such 
•debts  and  liabilities.  Bute  (^Marchioness)  v. 
Masoiit  Ileard^  Ex  parte ^  7  Moore,  P.  C.  1. 

Manager  of  Company— Signixig  Firm.] — 


The  manager  of  a  company  is  not  entitled,  as 
such,  to  sign  the  firm  or  name  of  the  partnership. 
Beveridge  v.  BeteHdge,  L.  R.  2  H.  L.  (Sc.)  183. 

The  authority  of  trustees  representing  three- 
fourths  of  the  proj)erty  of  a  company  is  insufficient 
to  empower  a  manager,  as  such,  to  sign  the  com- 
pany's firm,  es{)ecially  when  the  proceeding  is 
•opposed  by  the  representative  of  the  remaining 
fourth.    Ih. 

To  Borrow.^ — A  person  allowing  a  volun- 

taiy  bond  to  remain  in  the  hands  of  his  agent, 
for  the  purpose  of  raising  money  on  it,  is  bound 
by  his  agent's  acts,  though  he  never  receives  any 
•of  the  money  raised  ;  but  the  assignee  of  it  can 
-only  hold  it  as  security  for  the  amount  actually 
advanced  on  it  to  the  agent.  Tottenham  \.  Oreen^ 
1  N.  R.  466  ;  32  L.  J.,  Ch.  201. 


to  sell  for  money  is  not  entitled  to  barter. 
Ov^reiro  v.  Peile,  3  B.  &  Aid.  616 ;  22  R.  R. 
500. 

Whether  Conditional.]— B.,  wanting  to 

raise  money,  authorised  R.  by  power  of  attorney 
to  borrow  it  and  grant  a  mortgage.  R.  employed, 
with  leave,  a  sub-agent,  who  got  the  money  from 
D.  on  producing  the  power  of  attorney  and  a 
declaration  signed  by  B.  The  power  to  mort- 
gage was  invalid,  and  R.  failed  to  account  to 
B. : — Held,  that  B.  was  estopped  from  setting 
this  up  as  against  D.,  and  was  bound  by  the  acts 
of  R.,  for  the  borrowing  was  not  uiM>n  condition 
of  the  mortgage  being  valid.  Denyssen  v.  Botluij 
2L.T.  126;  8  W.  R.710. 

In  ease  of  Bills,  Votes  and  Cheques.] — 

The  defendant,  a  partner  in  a  firm  of  C.  Brothers, 
agreed  with  her  co-partner  that  the  partnership 
should  be  dissolved,  that  the  affairs  of  the  firm 
should  be  liquidated  by  an  agent,  who  should 
realise  the  assets  and  pay  the  creditors,  and  that 
the  business  should  thereafter  be  carried  on  by 
the  defendant.  The  defendant  and  the  agent 
opened  a  joint  banking  account,  and  requested 
the  bank  to  honour  drafts  signed  by  either  of 
them.  Cheques  were  drawn  on  the  joint  account, 
signed  by  the  agent  in  the  names  of  the  defen- 
dant and  himself,  and  bills  were  drawn  on  C. 
Brothers,  and  accepted  by  the  agent  in  the  names 
of  the  defendant  and  himself,  and  honoured. 
The  defendant  knew  nothing  of  these  cheques 
and  bills.  The  plaintiff  sued  as  indorsee  for 
value  of  a  bill  of  exchange,  drawn  on  C.  Brothers, 
accepted  by  the  agent  in  the  names  of  himself 
and  the  defendant,  and  made  payable  at  the 
bank  where  the  joint  account  was  opened  : — 
Held,  that  the  agent  had  no  authority  to  accept 
the  bill  in  the  defendant's  name,  so  as  to  bind 
her,  and  that,  not  being  a  partner  in  the  firm  of 
C.  Brothers,  he  had  no  authority  to  accept  bills 
drawn  on  the  firm,  and  the  defendant  was  not 
liable.  Xirk  v.  Blurton  (9  M.  &  W.  284)  com- 
mented on  and  distinguished.  Odell  v.  Omtiack^ 
19  Q.  B.  D.  223. 

The  business  of  a  company  was  that  of  im- 
porters and  dealers  in  tinn^  ox-tongues  and 
other  provisions.  Hunter  was  appointed  mana- 
ger of  the  company's  business  in  South  America, 
"  to  take  the  entire  charge  of  the  interests  of  the 
company  there."  No  express  authority  was  con- 
ferred on  him  to  sign  or  accept  bills  or  promissory 
notes  on  behalf  of  the  company.  He  was  desirous 
of  entering  into  a  contract  with  one  Liberos  for 
the  supply  of  ox-tongues  to  the  company  in 
South  America.  Liberos  refused  to  enter  into  a 
contract  unless  a  guarantee  was  given  by  some 
third  person,  and,  at  the  request  of  Hunter,  one 
Simpson  agreed  to  give  the  required  guarantee, 
which  he  did  by  dei)ositing  1,000Z.  in  a  bank  to 
the  order  of  Liberos.  As  a  counter  security 
to  Simpson,  Hunter  gave  him  a  promissory  note 
for  1,000/.,  signed  by  him  "in  representation  of" 
the  company.  The  company  made  default  in 
carrying  out  the  provisions  of  the  contract  with 
Liberos,  and,  under  a  power  contained  in  it,  he 
forfeited  the  deposit,  which  was  paid  over  to  him 
by  the  bank.  No  goods  were  supplied  to  the 
company  under  the  contract.  The  company 
never  recognised  the  promissory  note,  and  it  was 
dishonoured  at  maturity.  The  company  being 
in  liquidation,  Simpson  claimed  to  prove  in  the 
winding-up  upon  the  note : — Held,  that  it  not 
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being  shewn  that  the  giving  of  the  note  was 
necessary  for  the  carrying  on  of  the  business  of 
the  company,  or  that  it  was  in  the  ordinary 
course  oi  the  business  of  such  a  company,  the 
note  was  not  binding  upon  the  company,  and 
the  claim  in  respect  of  it  could  not  be  admitted. 
Cunningham  ^'  Co.,  In  re,  SlmptiytCs  Claim,  57 
L.  J.,  Ch.  169  ;  36  Ch.  D.  532  ;  58  L.  T.  16. 

Where  B.  drew  a  cheque,  and  delivered  it  to 
his  farming  bailifE  to  give  to  C,  in  whose  favour 
it  was  drawn  ;  and  the  bailifE  discounted  it  with 
A.,  a  banker  residing  sixteen  miles  from  where  the 
cheque  was  drawn  ;  and  five  days  afterwards  the 
drawee  stopped  payment,  A.  not  having  pre- 
sented the  cheque : — Held,  that  the  bailift  was 
not  acting  within  the  scope  of  his  authority  in 
discounting  the  cheque,  so  as  to  bind  his  princi- 
pal.    Water*  v.  Brogden,  1  Y.  &  J.  457. 

M.,  owner  of  a  ship,  lets  it  to  the  commis- 
sioners of  the  navy,  and  appoints  T.  his  factor 
and  attorney,  with  power  to  receive  the  freight 
and  profits,  and  to  compare  and  transact  with 
the  commissioners.  T.  settled  the  account,  and 
took  a  navy  bill  for  the  money  to  M. ;  he  then 
sells  it,  and  indorses  it  as  attorney  for  M. 
Quaere,  whether  M.  bound.  Ekins  v.  Machlish, 
Ambl.  184. 


8«eret  Ixutmotioxii.]  —  Where  an  agent  is 
clothed  with  ostensible  authority,  no  private 
instructions  prevent  his  acts  within  the  scope  of 
that  authority  from  binding  his  principal.  Where 
his  authority  depends,  and  is  known  to  those 
who  deal  with  the  agent  to  depend,  on  a  written 
mandate,  it  may  be  necessary  to  produce  or 
account  for  the  non-production  of  that  writing 
in  oixier  to  prove  what  was  the  scope  of  the 
agent's  authority.  National  Bolivian  Navigation 
Co.  V.  WUaon,  5  App.  Cas.  209  ;  43  L.  T.  70— 
H.  L. 

The  ordinary  rule  that  a  principal  is  liable  for 
the  acts  of  his  agent  which  are  within  the  autho- 
rity usually  confided  to  an  agent  of  that  character, 
notwithstanding  secret  limitations  upon  that 
authority,  applies  also  where  the  existence  of  any 
principal  was  imknown  to  the  person  contracting 
with,  and  giving  credit  to,  the  agent  alone. 
Watteau  v.  Fenwick,  [1893]  1  Q.  B.  346  ;  5  R. 
143  ;  67  L.  T.  831  ;  41  W.  R.  222  ;  56  J.  P.  839. 

Where  an  owner  of  title  deeds  has  placed  them 
in  the  hands  of  an  agent  with  authority  to  raise 
money  on  them  to  a  limited  amount,  and  the 
agent  deposits  them  with  a  bon&  fide  lender  who 
has  no  knowledge  of  the  limit  imposed  by  the 
principal,  for  an  amount  in  excess  of  that  which 
he  haa  authority  to  borrow,  the  principal  cannot 
redeem  the  deeds  except  by  payment  of  the  full 
amount  which  the  agent  in  fact  raised  upon 
them.  Perry  Herrick  v.  Athoood  (2  De  G.  &  J. 
21)  approved.  Brochleshy  v.  Temperance  Per- 
ntanent  Building  Society,  64  L.  J.,  Ch.  433: 
[1895]  A.  C.  173  ;  11  R.  159  ;  72  L.  T.  477  ;  43 
W.  R.  606  ;  59  J.  P.  676— H.  L.  (E.) 

See  also  Edmundt  v.  Bu-shell,  col.  1030. 

Variation  between  Bought  and  Sold  ITotei.]- 

Where  a  broker  employed  by  the  seller  alone, 
effects  a  contract  by  means  of  a  note  sent  to  and 
accepted  by  the  purchaser,  a  variation  between 
this  note  and  a  note  sent  by  the  broker  to  the 
seller  is  immaterial.  McCaull  v.  Strauss,  1 
Cab.  &  E.  106. 

Effect  of  Cuitom.] — If  an  agent  is  employed 
by  a  principal  to  aeal  in  a  market,  the  iisages 


and  customs  of  that  market  are  imported  into- 
and  become  part  of  the  contract  between  them^ 
and  bind  as  well  the  principal  as  the  agent. 
Ihtncan  v.  Wll,  40  L.  J.,  Ex.  137  ;  L.  R.  6  Ex. 
255  ;  25  L.  T.  59  ;  19  W.  R.  894.  Reversed  ia 
Ex.  Ch.,  but  not  on  this  point. 

Where  a  contract  w^bich  requires  notice  of  ship- 
ment of  goods  to  be  given  by  the  vendor  to  the 
purchaser  is  made  at  Liverpool  by  one  broker 
acting  for  both  parties,  by  the  usage  of  trade 
there,  it  is  sufficient  if  notice  of  the  shipment 
is  given  by  the  vendor  to  the  broker : — Held, 
that  this  usage  of  trade  was  binding  on  a  London 
merchant,  who  employed  a  broker  at  Liverpool 
to  make  a  contract  for  him  there.  Graves  v. 
Legg,  2  H.  &  N.  210  ;  26  L.  J.,  Ex.  316  ;  3  Jur. 
(N.S.)  519  ;  5  W.  R.  597— Ex.  Ch. 

A  person  who  employs  a  broker  to  transact 
business  for  him  in  a  market,  with  the  usages  of 
which  the  principal  is  unacquainted,  gives  him 
authority  to  contract  upon  the  footing  of  such 
usages,  provided  they  are  only  such  as  relate  to- 
the  mode  of  performing  the  contract,  and  do  not 
change  its  intrinsic  character.  Bobiiisan  v.  Mol- 
lett,  44  L.  J.,  C.  P.  362  ;  L.  R.  7  H.  L.  802  ;  3a 
L.  T.  544.    Reversing  20  W.  R.  544. 

In  order  to  avoid  a  sale  made  by  a  broker,  it 
may  be  shewn  that,  by  the  custom  of  that  par- 
ticular trade,  the  authority  of  the  broker  expired 
with  the  day  on  which  it  was  given.  Dickinson 
Y.Lilwall,  4  Camp.  279  ;  1  Stark.  128. 

So,  by  the  custom  of  London,  where  goods  are 
sold  by  a  broker  to  be  paid  for  by  bill,  the 
vendor  has  a  right  to  annul  the  contract  within 
a  reasonable  time,  if  he  is  dissatisfied  with  the 
sufficiency  of  the  purchaser.  But  the  intimation 
of  his  dissent  must  be  made  as  soon  as  he  ha» 
had  an  opportunity  of  making  inquiry  ;  and  five 
days  were  considered  too  long.  Hodgsan  v. 
/?ai;/V5*,2  Camp.533  ;  11  R.  R.  789. 

Implied  Authori^.] — An  agent  cannot  sell  the 
goods  of  his  principal  without  authority ;  but 
such  authority  to  sell  may  be  implied  from  cir- 
cumstances. Dyer  v.  Pearson,  4  D.  &  R.  648  ;  3- 
B.  &  C.  38  ;  27  R.  R.  286. 

A  purchaser  of  hemp,  lying  at  a  wharf,  had  it, 
at  the  time  of  his  purchase,  transferred  in  the 
wharfinger's  books  into  the  name  of  the  broker 
who  effected  the  purchase  for  him,  and  whose 
ordinary  business  it  was  to  buy  and  sell  hemp  : — 
Held,  that  this  gave  the  broker  an  implied 
authority  to  sell  it,  and  that  his  sale  and  receipt 
of  the  money  bound  his  unknown  principaL  So,, 
if  it  had  been  transferred  into  the  names  of  the 
principal  or  broker.  Pickering  v.  Busk,  15  East, 
38  ;  13  R.  R.  364. 

Brokers  in  the  usual  habit  of  buying  and  pay- 
ing for,  and  of  selling  and  receiving  the  value 
for  sugars  on  speculation,  in  their  own  names, 
and  upon  their  own  judgment,  for  the  principal ; 
sometimes,  when  the  market  was  low,  under  an 
unlimited  authority  as  to  quantity  and  price  ;  at 
other  times  under  special  instructions  to  buy ; 
but  guided  from  time  to  time  by  special  instruc- 
tions to  sell,  and  limited  in  respect  of  price,  and 
advised  from  time  to  time  by  their  principal  as- 
to  the  probable  rise  or  fall  of  the  market ;  but 
keeping  only  a  general  account  with  their 
principal  of  the  sums  advanced  to  and  received 
for  him,  without  accounting  separately  for  each 
particular  lot  purchased  and  resold  ;  may  bind 
him  by  a  resale  of  a  particular  parciel  of  sugai-s. 
before  purchased  and  paid  for  in  their  own 
names  and    lodged    in    their    own    warehouse. 
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though  sold  under  the  price  directed  by  their 
principal,  for  whom  they  received  the  money, 
but  afterwards  failed  ;  the  general  authority  of 
the  brokers  to  sell,  so  as  to  bindi  their  principal 
in  respect  of  the  purchaser,  being  to  be  collected 
from  their  general  dealing,  and  not  merely  from 
their  private  instructions  as  to  the  particular 
parcel  of  goods.  Whitehead  v.  Tuckett^  16  East, 
400  ;  13  R.  R.  509. 

A.,  a  widow,  married  B.,  whom  she  believed  to 
be  a  single  man.  She  was  not  the  personal 
representative  of  her  deceased  husband,  but  she 
WAS  possessed  of  furniture  which  had  been  his 
property,  and  which  after  her  marriage  with  B. 
continued  in  the  house  in  which  they  lived.  B. 
sold  and  delivered  those  goods  to  C,  with  A.'8 
concurrence,  and  C.  paid  B.  for  them.  After 
this  it  was  discovered  that  B.  was  a  married 
man,  and  that  his  marriage  with  A.  was  void. 
This  was  unknown  to  either  A.  or  to  C.  till  after 
the  sale.  A.  sued  C.  for  the  value  of  the  goods  : 
— Held,  that  the  property  being  in  the  personal 
representative  of  her  deceased  husband,  she 
could  not  maintain  an  action  against  any  one 
but  as  a  wrong-doer,  and  that  as  C.  had  taken 
the  goods  with  her  concurrence,  he  was  not  a 
wrong-doer  as  against  her.  And  that,  even  on 
the  supposition  that  the  goods  belonged  to  her, 
she  had  constituted  B.  her  agent  to  sell,  and 
could  not  dispute  the  sale  made  by  him  as  her 
agent  to  an  innocent  party.  Waller  v.  Drakeford^ 
1  El.  &  Bl.  749  ;  22  L.  J.,  Q.  B.  274  ;  17  Jur. 
853. 

The  agent  employed  by  a  miner  in  the  manage- 
ment of  his  mines,  and  in  his  communications  with 
the  commissioners  for  setting  out  the  metes  and 
bounds,  and  fixing  the  rents  and  duties  in  respect 
hereof,  is  not  therefore  the  agent  of  the  m  iner  for 
the  purpose  of  making  a  contract  with  the  com- 
missioners not  within  the  powers  which  had  been 
conferred  upon  them  in  that  character.  AtL- 
Oen.  V.  Jackson^  5  Hare,  365. 


To  Warrant  on   Sale  of  Ooodi.] — See 


5' 


Sale  op  Goods,  post,  vol.  XII.,  cols.  502,  503. 
See/urther  ctues^  sub  tit.  Company. 

When  Inetraotioni  Uncertain.] — If  a  principal 
gives  an  order  to  an  agent  in  such  uncertain 
terms  as  to  be  susceptible  of  two  different  mean- 
ings, and  the  agent  bon&  fide  adopts  one  of  them 
and  acts  upon  it,  it  is  not  competent  to  the 
principal  to  repudiate  the  act  as  unauthorised,  i 
because  he  meant  the  order  to  be  read  in  another  ' 
sense  of  which  it  is  equally  capable.  Ireland 
V.  Living9ti>ne,  41  L.  J.,  Q.  B.  201  ;  L.  R 
H.  L.  396  ;   27  L.  T.  79.    Aftirming  15  W.  R.  1 52. 

L.  sent  an  order  by  letter  to  T.  &  Co.,  com- 
mission agents  at  the  Mauritius,  to  ship  him  500 
tons  of  sugar  at  a  certain  price — "fifty  tons 
more  or  less  of  no  moment,  if  it  enables  you  to 
get  a  suitable  vessel."  T.  &  Co.  purchased  and 
shipped  about  400  tons,  construing  the  letter  as 
an  order  to  purchase  up  to  500  tons,  and  assum- 
ing that  the  words  "  fifty  tons  more  or  less  "  had 
reference  only  to  the  capacity  of  the  ship.  L. 
refused  to  take  the  sugar  on  the  ground  that 
his  letter  was  an  order  ior  a  shipment  by  one 
vessel  of  at  least  450  tons  and  not  more  than  550 
tons : — Held,  that  as  the  letter  was  capable  of 
the  construction  T.  &  Co.  had  put  upon  it,  L. 
was  bound  to  accept  the  sugar.    Ih 

When  a  principal  orders  his  agent  to  purchase 
a  certain  quantity  of  goods,  and  the  parties 
appear  to  have  contemplated  that  the   whole 


might  not  be  obtainable  at  once,  the  order  will 
be  construed  as  divisible,  and  the  agent  will  be 
authorised  to  buy  a  smaller  quantity  if  the  whole 
is  not  to  be  had.  Johnston  v.  Kershaw^  36  L.  J., 
Ex.  44  ;  L.  R.  2  Ex.  82  ;  15  L.  T.  486 ;  15  W.  R. 
364. 

Limitation  of  Powerg.l — The  powers  of  an 
agent  are  limited  by  the  limitation  of  the 
powers  of  the  principal.  Mantreal  Assurance 
Co,  V.  M'QiUivray,  13  Moore,  P.  C.  87  ;  8  W.  R. 
166. 

Contracts  which  would  not  be  binding  on  a 
principal  as  ultra  vires,  do  not  become  binding 
by  means  of  their  having  been  entered  into 
through  the  medium  of  an  agent.    Ih, 

Evidenee  of  Author!^.] — A.  was  the  owner  of 
a  saw-mill,  and  B.  was  his  foreman.  B.,  as  the 
agent  of  A.,  but  without  any  express  authority, 
entered  into  a  contract  in  writing  to  supply  C. 
with  a  quantity  of  Scotch-fir  staves  : — Held,  that 
this  contract  was  binding  on  A.,  inasmuch  as 
B.  must  be  presumed  to  have  had  a  general 
authority  to  enter  into  such  a  contract  as  the  one 
in  question.  R'whardson  v.  Cartwrightj  1  Car.  & 
K.  328. 

The  plaintiff,  having  sold  and  delivered  to  the 
defendants  granite  blocks,  which  they  refused  to 
accept,  on  the  gi'ound  that  the  blocks  were  of 
dimensions  different  from  those  for  which  they 
had  contracted;  and  a  dispute  having  thus 
arisen,  the  plaintiffs  wrote  to  the  defendants  a 
letter  containing  the  following  passage :  **  I 
have  seen  E.,  and  he  has  consented  to  see  you  on 
the  subject  of  the  granite,  and  I  have  authorised 
him  to  do  so,  and  if  possible  come  to  some 
amicable  arrangement  in  the  matter."  Shortly 
afterwards  E.  went  to  the  defendants,  and,  on 
behalf  of  the  plaintiff,  agreed  with  them  that 
on  payment  of  50/.  the  granite  should  be  theirs, 
and  no  further  claim  in  respect  of  it  made  by  the 
plaintiff.  The  plaintiff  repudiated  the  agreement 
made  by  E.,  and  sued  the  defendants  for  the 
price  of  the  granite  : — Held,  that  the  plaintiff*s 
tetter  to  the  defendants  'constituted  E.  his  agent, 
with  power  to  make  the  agreement  which  in  fact 
hc'did  make,  and  that  the  plaintiff  was  therefore 
bound  by  it.  THckett  v.  Tomlinson,  13  C.  B. 
(N.S.)  663  ;  7  L.  T.  678. 

B.  employed  C.  to  raise  money,  and  C.  procured 
1602.  from  A.,  which  he  handed  to  B.,  from  whom 
he  took  a  cheque  for  that  sum  payable  to  him  (C.) 
or  bearer.  C.  subsequently  applied  to  B.  for  pay- 
ment of  the  cheque.  In  an  action  by  A.  against 
B.  on  the  cheque  : — Held,  that  C.  was  clearly  B.'s 
agent,  and  that  delivery  to  him  supported  the 
averment  in  the  declaration  of  a  delivery  to  A. 
Saimtel  v.  Oreen,  10  Q.  B.  262  ;  16  L.  J.,  Q.  B. 
239  ;  11  Jur.  607. 

Where  under  the  terms  of  a  will,  one  of  two 
trustees  carries  on  a  business  as  *'  agent  for  the 
trustees,"  and  employs  the  co-trustee  to  purchase 
goods  for  the  business  and  to  pay  for  them  by 
cheques  signed  by  both,  the  "agent  for  the 
trustees  "  is  liable  for  the  price  of  goods  obtained 
on  credit  by  the  co-trustee  from  a  person  who  had 
in  previous  transactions  been  paid  by  those 
cheques.  Brazier  v.  Camp^  63  L.  J.,  Q.  B.  257  ; 
9  R.  852— C.  A. 

In  an  action  for  goods  sold,  a  letter  from  the 
defendant's  broker  announcing  to  his  principals 
a  purchase  on  their  account,  on  certain  terms 
stated,  was  held  to  be  evidence  of  a  preceding 
authority  to  purchase  not  merely  on  precisely  the 
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terms  stated,  but  upon  tenns  not  unusual  nor 
unreasonable,  and  in  substance  the  same.  Camp' 
hell  V.  Hieht,  28  L.  J.,  Ex.  70. 

Proof  of  authority  to  hire  carts  to  carry  voters, 
and  to  employ  persons  to  canvass,  &c.,  at  a  con- 
tested election,  will  not  supply  evidence  for  a 
jury  of  an  implied  authority  to  open  a  public- 
house  or  order  refreshments  for  persons  present  at 
the  election.  Byrne  v.  White ^  16  W.  R.  255— 
Ir.  Ex.  Ch. 

On  a  programme  for  a  fSte  the  names  of  the  two 
defendants  appeared  as  stewards,  and  the  name 
of  P.  as  "  general  manager."  P.  ordered  tents  and 
flags  from  the  plaintiff  for  use  at  the  fdte.  On  the 
programme  was  a  statement  that  the  stewards 
reserved  the  right  of  altering  the  programme,  that 
five  should  form  a  quorum,  and  that  tents  would 
be  provided.  At  the  fSte  the  defendants  took  an 
active  part.  The  plaintiff  sent  in  his  bill  to  the 
stewards.  The  stewards  stated  that  every  one 
providing  things  for  the  fSte  would  be  paid  : — 
Held,  that  there  was  evidence  on  which  the  court 
might  find  that  P.  was  authorised  to  pledge  the 
credit  of  the  two  defendants  for  the  tents,  and  that 
they  were  therefore  liable.  Pilot  v.  Oa2»,o2J.P. 
311. 

There  is  a  broad  distinction  between  acting 
stewards,  such  as  those  mentioned,  and  pro- 
visional committeemen,  who  only  lend  their 
names.    Ih, 

If  the  attorney  of  a  creditor  write  to  A.  asking 
payment  of  a  debt  due  from  B.,  and  A.  answer 
the  letter  and  pay  2002.  of  the  debt ;  and  after- 
wards the  attorney  again  write  to  A.,  asking 
payment  of  the  residue  of  the  debt,  and  A.  send 
a  letter  promising  payment,  this  last  letter  is 
admissible  as  evidence  in  an  action  against  B. 
with  a  view  to  shew  that  A.  acted  for  B.  Rohertt 
V.  Gresley  (Jjady)^  3  Car.  &  P.  380. 

What  are  circumstances  sufficient  to  establish 
an  agent's  authority,  and  a  contract  made  in  the 
exercise  of  it.  RiJlgvyay  v.  Wkartmi^  6  H.  L.  Gas. 
238  ;  27  L.  J.,  Ch.  46 ;  6  W.  R.  804. 

The  question  as  to  the  authority  of  an  agent  to 
sign,  denied  by  the  answer  and  by  his  deposition, 
stating  his  declaration  to  the  contrary  at  the  time 
of  execution,  is  to  be  determined  by  an  issue  :  the 
evidence  of  a  witness,  impeaching  the  instrument 
he  has  attested,  as  a  witness  to  a  will  denying  the 
sanity  of  the  devisor,  &c.,  being  admissible,  but 
to  be  received  with  the  most  anxious  jealousy. 
Hoxmrd  v.  Braithwaite,  1  Ves.  &  B.  202. 

Answer  of  defendant  read  against  co-defendant, 
whose  agent  he  was,  to  prove  the  execution 
of  an  agreement  by  the  agent,  but  not  to  prove 
his  authority.  Fagan  v.  Si/tvard,  WalL  Lyn. 
33. 

A.,  who  was  living  in  the  same  house  with  B.. 
was  the  owner  of  certain  goods  therein,  which 
goods  A.,  for  a  fraudulent  purpose,  permitted  B. 
to  raise  and  receive  money  u)X>n  by  way  of  bill  of 
sale  in  his  own  name  to  C,  who  believed  the 
goods  to  be  the  goods  of  B.  The  goods  being 
afterwards  seized  upon  a  fi.  fa.  against  A. : — 
Held,  that  the  sale  to  C.  of  the  goods  was  valid, 
B.  being  in  effect  the  agent  of  A.  in  the  transac- 
tion. Low  V.  McGill,  10  L.  T.  4^5  ;  12  W.  R. 
826. 


Onui  of  Proof.]— The  burthen  of  proof 


is  on  the  person  dealing  with  any  one  as  an 
agent,  through  whom  he  seeks  to  charge  another 
as  principal.  He  must  shew  that  the  agency 
did  exist,  and  that  the  agent  had  the  authority 
he  assumed  to  exercise,  or  otherwise  that  the 


principal  is  estopped  from  disputing  it.  Pole  v. 
Le4uk,  33  L.  J.,  Ch.  165  ;  9  Jur.  (N.S.)  829  ;  8 
L.  T.  645— H.  L. 

Tmitees  for  Debenture  Holders  of  Company — 
Liability  of,  for  CN)odB  ordered  by  Beeeiver.] — 

See  Oosling  v.  Gaskell^  ante,  col.  930. 

Agreement  with  Agent  to  pay  fixed  Sum.] — 
The  plaintiffs  claimed  37Z.  from  the  defendant 
for  use  and  occupation  of  a  house,  and  authorised 
him  to  pay  the  amount  to  a  person  w^hom  they 
named.  She  called  on  the  defendant,  and  he 
then  expressed  his  readiness  to  pay  the  amount, 
but  she  (having  also  an  interest  in  the  property) 
refused  to  receive  it.  No  actual  tender  was  made. 
The  plaintiffs  sued  the  defendant  for  the  use  and 
occupation,  claiming  2S8Z.  The  defendant  paid 
37Z.  into  court : — Held,  that  as  soon  as  the  defen- 
dant expressed  to  the  agent  his  readiness  to  pay 
the  37Z.  there  was  a  concluded  agreement  between 
him  and  the  plainti^  for  that  amount,  and  that 
the  plaintiffs  could  not  recover  more.  Grctton 
V.  Mees,  7  Ch.  D.  839  ;  38  L.  T.  606  ;  26  W.  R. 
607. 

Contract  made  by  Wife  of  Lnnatio.]  —  The 
plaintiff  was  a  tradesman,  and  the  defendant 
had  given  his  wife  authority  to  deal  with  the 
plaintiff,  and  had  held  her  out  as  his  agent  and 
as  entitled  to  pledge  his  credit.  Afterwards  the 
defendant  became  insane,  and  whilst  his  malady 
lasted  his  wife  ordered  goods  from  the  plaintiff, 
who  accordingly  supplied  them.  At  the  time  of 
supplying  the  goods  the  plaintiff  was  unaware 
that  the  defendant  had  become  insane.  The 
defendant  afterwards  recovered  his  reason,  and 
then  refused  to  pay  for  the  goods  supplied  to  his 
wife  by  the  plaintiff  : — Held,  that  the  defendant 
was  liable  for  the  price  of  the  goods.  Brew  v. 
A'f/««,  48  L.  J.,  Q.  B.  691  ;  4  Q.  B.  D.  661  :  40 
L.  T.  671  ;  27  W.  R.  810— C.  A. 

In  an  action  for  the  price  of  necessary  repairs 
done  to  the  defendant's  house,  it  appeared  that 
he  was  a  lunatic,  and  that  the  work  was  done  by 
ortler  of  his  wife,  with  knowledge  on  the  part  of 
the  plaintiff  of  the  husband's  lunacy.  The  wife 
had  always  received  a  sufficient  allowance  from 
her  husl^nd's  estate  : — Held,  that  the  husband 
was  not  liable,  as,  under  the  circumstances,  the 
wife  had  no  more  authority  to  pledge  his  credit 
than  she  would  have  had  if  he  had  been  sane, 
and  had  provided  her  with  means  for  all  neces- 
saries, liicliarde&n,  v.  Bu  Boia^  10  B.  &  S.  830  ; 
39  L.  J.,  Q.  B.  69 ;  L.  R.  5  Q.  B.  51  ;  21  L.  T. 
635  ;  18  W.  R.  62. 

Contract!  on  behalf  of  Foreign  Prineipali.] — 

A  commission  merchant  has  no  authority  (in  the 
absence  of  express  evidence  to  the  contrary)  to 
pledge  the  cretUt  of  his  foreign  constituent.  The 
fact  that  the  foreign  constituent  and  the  com- 
mission merchant  have  agree<i  to  share  the  profit 
and  loss  on  the  purcha.ses  made  by  the  latter, 
will  not  affect  the  rule.  Hvtton  v.  Bullock, 
L.  R.  9  Q.  B.  572  ;  30  L.  T.  648  ;  22  W.  R.  956— 
Ex.  Ch. 

Therefore,  when  H.  F.  &  Co.,  merchants  in 
London,  bought  goods  in  their  own  name  from 
the  plaintiff  for  shipment  to  the  defendant  in 
Rangoon,  charging  the  defendant  a  commission 
upon  such  purchases,  and  it  was  agreed  between 
H.  F.  &  Co.  and  the  defendant  that  such  pur- 
chases should  be  on  their  joint  account,  and  the 
plaintiff  took    in  payment  for  the  goods  the 
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acceptances  of  H.  F.  k  Co.,  which  were  after- 
waras  dishonoured : — Held,  that  the  plaintiff 
could  not  recover  from  the  defendant  the  price 
of  the  goods.    lb. 

The  defendants,  jute  merchants  at  Calcutta, 
appointed  L.  &  Co.  their  agents  for  the  sale  of 
jute    in    England    at   an    agreed    commissitm. 
L.  &  Co.  afterwards  entered  into  a  contract  in 
their  own  name  for  the  sale  of  a  quantity  of  jute  ' 
to  the  plaintiffs,  and  wrote  to  the  defendants ' 
informing  them  that  they  had  done  so.    The ! 
defendants  subsequently  wrote  to  the  plaintiffs ! 
inclosing  the  invoice  of  the  goods,  ana  stating ! 
that  they  had  drawn  upon  them  for  the  price. ! 
The  plaintiffs  kept  the  invoice,   accepted  the  , 
draft,  and  obtained   the  bill  of    lading.     The  i 
draft  was  duly  taken  up  by  the  plaintiff.    The 
goods  arrived  in  a  damaged  condition.    In  an 
action  by  the  plaintiffs  against  the  defendants 
for  breach  of  contract : — Held,  that  the  above 
circumstances  excluded  the  application  of  the 
ordinary  rule  as  to  contracts  between  foreign 
and  English  principals,  made  through  an  agent 
in  England,  that  privity  was  established  between 
them,  and  that  the  action  was   maintainable. 
Malcolm.  Flinn  ^-  Co,  v.  Hoyle,  63  L.  J.,  Q.  B. 
1— C.  A. 

At  the  time  of  making  a  contract  of  sale,  the 
party  buying  the  goods  represented  that  he  was 
buying  them  on  account  of  persons  resident  in 
Scotland,  but  did  not  mention  their  names,  and 
the  seller  did  not  inquire  who  they  were,  but 
afterwanls  debited  the  party  who  purchased  the 
goods : — Held,  that  the  seller  might  afterwards 
sue  the  principals  for  the  price.  Thompson  v. 
Dan-nport,  9  B.  &  C.  78  ;  4  M.  &  Ry.  110. 

A  merchant,  though  in  one  sense  agent  for  his 
foreign  correspondents,  is  not  by  mercantile 
nsage  entitled  to  pledge  their  credit  as  pur- 
chasers for  what  he  buys  in  the  home  market 
on  their  account.  Poirier  v.  MorrU,  2  El.  &  Bl. 
89 ;  22  L.  J.,  Q.  B.  313  ;  17  Jur.  1116  ;  1  W.  R. 
349. 

The  right  of  the  seller  of  goods  to  resort  to  an 
undisclosed  foreign  principal  is  barred  by  any 
circumstance  which  snews  that  the  enforcement 
of  that  right  would  operate  injustice.  Smith  or 
Smyth  V.  Anderson,  7  C.  B.  21  ;  18  L.  J.,  C.  P. 
109;  13  Jur.  211. 

A  foreign  principal  in  in  no  case  liable  to  an 
action,  at  the  suit  of  the  vendor,  for  the  price  of 
goods  purchased  by  an  agent  i-esident  in  England. 
lb. 


Contraetf  on  Behalf  of  Home  Principali.] — 

The  right  of  the  vendor  to  sue  a  home  principal, 
when  discovered,  is  undoubted,  provided  that 
the  vendor  has  not  elected  to  charge  the  agent 
exclusively  at  all  events,  provided  also  that  the 
state  of  accounts  between  the  principal  and  his 
agent  is  not  such  as  would  make  it  unjust  that 
the  former  should  be  sued.    2  b. 

Contraet  nltra  Tirol  of  Agent  to  Knowledge 
of  Third  Party.] — An  association  was  not  regis- 
tered under  the  companies  acts.  Persons 
became  members  by  effecting  mutual  policies  : 
members  were  empowered  also  to  effect  "  special 
rate  policies."  The  applicants  were  not  members , 
but  had  taken  out  a  "special  rate  policy," 
signed  per  procuration  by  J.  and  S.,  the  managers, 
who  gave  and  accepted  on  their  personal  liability 
a  bill  of  exchange  for  the  amount  assured.  In 
a  similar  case,  the  amount  assured  had  been 
disallowed  by  the  appeal  court  as  a  claim  made 


on  the  association.  J.  and  6.  became  insolvent, 
and  their  acceptance  was  dishonoured.  De  W. 
&  Co.  claimed  that  the  amount  of  the  premiums 
should  be  repaid  them  by  the  members  of  the 
association  : — Held,  that  they  were  not  entitled 
to  have  the  premiums  repaid,  because,  first,  as 
they  well  knew,  J.  and  S.  hatl  no  power,  as  agents, 
to  grant  such  a  policy  to  non-members ;  and, 
secondly,  there  was  no  failure  of  consideration,  as 
J.  and  8.  had  made  themselves  personally  liable. 
Arthur  Average  AMoeiatio^n^  In  re,  De  ^Vinton's 
Case,  34  L.  T.  942. 

Preyioni  Judgment  againit  Agent  let  aside.] 
— The  plaintiff  had  supplied  goods  on  K.'s  order 
to  a  theatre,  and  had  obtained  judgment  against 
K.  for  the  price.  Whilst  the  judgment  was  still 
standing  tne  plaintiff  comment  an  action 
against  the  lessee  of  the  theatre  for  the  price  of 
the  same  goods.  The  lessee  objected  that  the 
matter  was  res  judicata.  The  judgment  against 
K.  was  set  aside  before  the  hearing  of  an  appeal 
to  the  divisional  court : — Held,  that  as  the  judg- 
ment had  been  set  aside,  the  action  was  rightly 
brought  against  the  lessee.  Partington  v.  HaW' 
thorne,  62  J.  P.  807. 

Paotor  hiring  Ship  on  hii  own  Aeeonnt.] — ^A 

factor  makes  an  agi'eement  with  the  master  for 
the  hire  of  a  ship  on  his  own  account  for  iSl. 
per  month,  and  not  on  the  part  of  the  merchants, 
his  principals ;  they  are  not  liable,  nor  are  their 
goods  put  on  board,  to  satisfy  the  master's 
demand,  but  thej'  are  liable  to  pay  the  factor 
the  freight  for  their  cargo  ;  and  as  he  was  bound 
by  the  charterparty,  which  gave  the  master  a 
specific  lien  on  the  goods,  the  master  has  a  right 
to  be  paid  in  the  first  place,  before  the  assignees 
of  a  factor  under  a  commission  of  bankruptcy, 
for  the  assignees  only  stand  in  the  bankrupt's 
place.  Whoever  lets  a  ship  to  hire  must  take 
care  that  the  hirer  is  substantial,  for  if  he  be  not 
competent  the  master  must  i)ay  for  his  neglect ; 
yet  a  factor  may  retain  goods  to  pay  custom  for 
salvage.    Paul  v.  Birch,  2  Atk.  621. ' 

Joining  Agent  as  Co-Defendant  with  Princi- 
pal.]— See  post,  cols.  1114,  1115. 

ii.  Notice  of  AutJwriig, 

Dnty  to  Inquire  ai  to  Agent' i  Anthori^.] — 
If  a  society  or  company  had  an  unlimited  power 
to  borrow,  but  ha<l,  nevertheless,  given  secret 
orders  to  its  a^rent  not  to  borrow  beyond  a  certain 
amount,  I  should  have  thought,  nevertheless,  the 
society  was  bound,  because  the  plaintiffs  would 
not  have  been  called  upon  to  inquire  as  to  any 
secret  authority  ;  but  where  a  society  or  a  com- 
pany has  upon  the  face  of  its  constitution — ^that 
is,  either  by  the  statute  or  statutory  rules  under 
which  it  is  constituted — only  a  limited  authority 
to  borrow,  then  it  seems  to  me  that  a  person 
dealing  with  such  a  society  or  company  must 
either  inquire  or  run  the  risk,  Chapleo  v.  Bruns- 
toick  Building  Si^cietg,  50  L.  J.,  Q.  B.  372 ;  6 
Q.  B.  D.  696  ;  44  L.  T.  449 ;  29  W.  R.  629— 
C.  A. 

Where  an  agent  under  his  power  of  attorney 
possessed  implied  authority  to  raise  money  by 
loan  for  the  pur])Ose  of  carrying  on  the  business 
affairs  intrusted  to  him,  which  authority  under 
circumstances  of  emergency  must  be  deemed  to 
include  power  to  borrow  on  exceptional  terms 
outside  the  ordinary  course  of  business : — Held, 
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their  negotiability  is  restrained)  cannot  deposit 
them  with  his  bankers  as  a  security  for  advances  ; 
the  special  indorsement  is  a  sufficient  notice  to 
the  bankers  that  the  bills  are  not  the  property 
of  the  party  from  whom  they  receive  them,  to 
enable  him  to  pledge  them.  Tnt^tel  v.  Barandon^ 
1  Moore,  543  ;  8  Taunt.  lOO. 

The  acceptance  or  indorsemnet  of  a  bill  of 
exchange,  expressed  to  be  per  procuration,  is  a 
notice  to  the  indorsee  that  the  party  so  accepting 
or  indorsing  professes  to  act  under  an  aathority 
from  some  principal,  and  imposes  upon  the 
indorsee  the  duty  of  ascertaining  that  the  party 
so  accepting  or  indorsing  is  acting  within  the 
terms  of  such  authority.  Alexander  v.  Mackensie^ 
6  C.  B.  766. 

But  au  acceptance  in  the  words  "  for  Richard- 
son &  Son,  Thomas  Popple,'*  is  not  equivalent^ 
according  to  the  mercantile,  law,  to  the  form„ 
"  per  proc.  Richardson  &  Son,  Thomas  Popple." 
The  former  expression  does  not,  like  the  latter,, 
import  a  special  and  a  limited  authority  to  do  a 
specific  act ;  nor  does  it  put  the  drawer  of  a  bill, 
accepted  in  that  form,  upon  discovery  or  inquiry, 
whether  the  agent  has  exceeded  his  authority  or 
not.  O'Reilly  v.  RlchardMon^  17  Ir.  C.  L.  R* 
74. 


that  the  lender  was  not  bound  to  inquire  whether 
in  the  particular  case  the  emergency  had  arisen 
or  not ;  but  that  he  was  entitled  to  recover  from 
the  principal  if  he  lent  to  the  agent  bon&  fide, 
and  without  notice  that  the  agent  was  exceeding 
his  mandate.  Montaignao  v.  Shittaj  15  App. 
Cas.  357— P.  C. 

And  see  Natimial  Bolivian  Navigation  Co.  v. 
WiUon^  ante,  col.  1035. 

ITotiee — Conitruetion.] — The  ordinary  import 
of  language  of  a  letter  giving  full  authority  to 
deal  with  the  property  of  another  ought  not  to 
be  cut  down  or  restricted  by  merely  ambiguous 
or  uncertain  expressions  in  other  parts  of  the 
document.  Pariente  v.  Lvbhuck,  8  De  G.  M.  & 
G.  5  ;  20  Beav.  588. 

Where,  therefore,  a  foreign  merchant  wrote 
to  his  English  cori*espondent,  directing  the  latter 
to  consider  any  consignment  from  him  as  the 
property  of  his  son,  who  was  residing  in  England, 
BO  that  the  son  might  plsce  and  dispose  of  the 
father's  money  as  if  it  was  the  son's  own  property, 
and  stating  that,  as  the  son  informed  the  father 
of  everything,  the  consignor  would  not  continue 
writing,  but  that  whatever  the  son  said  for  him 
was  to  be  the  same  as  if  he  said  it  himself,  and 
must  guide  the  consignee  : — Held,  first,  that  the 
son  was  thus  constituted  an  agent  with  fuU 
powers  to  act  for  his  father.    lb. 

Secondly,  that,  although  on  one  or  two 
occasions  the  consignee  had  required  a  written 
authority  from  the  son  before  so  acting,  neither 
this  circumstance  nor  the  terms  of  the  letters 
rendered  any  writing  necessary,  but  that  a  verbal 
direction  or  subsequent  adoption  by  the  son  was 
sufficient.    Ih. 

Thirdly,  that  the  circumstance  of  the  con- 
signee's firm  having  been  changed  by  the  death 
of  a  member  of  it,  subsequently  to  the  date  of 
the  letters,  made  no  difference  in  these  respects, 
the  letters  having  imposed  a  duty  on  the  con- 
signee's house,  which  continued  as  long  as  the 
relation  between  the  plaintiff  and  it,  however  it 
might  be  composed.    lb. 

Meani  of  Knowledge  of  Third  Party.] — 

W.,  as  agent  for  the  defendant,  had  occasionally 
employed  B.  to  purchase  wools,  which  purchases 
had  been  ratified  by  the  defendant.  In  June, 
1839,  the  defendant  wrote  to  B.,  to  say  he  would 
have  nothing  to  do  with  any  purchases  made  by 
him.  This  letter,  it  appeared,  had  been  com- 
municated to  the  plaintiff,  but  at  what  time 
was  left  uncertain.  In  July  B.  bought  wools  of 
the  plaintiff,  then  lying  at  his  premises,  and 
they  were  sent  to  a  warehouse  of  another  person, 
where  they  were  weighed  and  packed  by  B.  (to- 
gether with  other  wools)  in  sheets,  which  the 
defendant  was  in  the  habit  of  sending  there  for 
the  purpose  of  packing  such  wools.  The  wools 
in  question  were  not  paid  for,  and  it  was  in  the 
course  of  dealing  that  wools  were  not  to  be 
removed  from  such  warehouse  till  payment.  In 
an  action  to  recover  the  price  of  the  wools  : — 
Held,  that  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  B.  was  the  defen- 
dant's agent  for  the  purchase,  and  that  the 
plaintiff  had  not  had  notice  of  the  countermand 
of  his  authority.  Dodsley  v.  Varley^  4  P.  &  D. 
448  ;  12  A.  &  E.  632  ;  5  Jur.  316. 

Indorsement  on  Billi  of  Exchange.  ] — An  agent 
who  has  received  from  his  principal  bills  indorsed 
on  account  of  such  principal  (by  which  means 


Payment  Unanthorieed  by  Statute.]— Neither 
a  company  created  by  act  of  parliament,  nor  its 
promoters,  directors,  or  shareholders,  can  apply 
the  assets  of  the  company  except  in  the  manner 
provided  by  the  act.  On  the  facts  of  the  case, 
it  was  held  that  there  had  been  no  ratification 
or  approval  by  the  directors  of  the  respondent 
company  of  an  agreement  entered  into  by  the 
appellants  under  which  the  respondent  company 
was  in  effect  to  make  an  expenditure  unautho- 
rised by  the  act.  Mann  v.  Edinburgh  Northern 
Tramways  Co.,  62  L.  J.,  P.  C.  74  ;  [1893]  A.  C. 
69  ;  1  R.  86  ;  68  L.  T.  96  ;  57  J.  P.  245— H.  L.  (Sc.) 


iii.   Evidence  of  Liability. 

Signature  of  Agent.] — Specific  performance 
of  a  contract  concerning  land  not  decreed  on 
the  signature  of  an  agent  without  authority. 
Howard  v.  Braithwaite^  1  V.  &  B.  202. 


Banker  Protected.]— A  signature  "  Smith 


&  Co.,  per  S.  Kingsford,  agent,"  is  a  signature 
per  procurationem,  and  such  a  signature  on  a 
cheque  drawn  payable  to  Smith  &  Co.  is  sufficient 
to  justify  a  banker  in  paying  the  cheque  so 
indorsed,  and  the  banker  is  protected  by  16  &  17 
Vict.  c.  59,  s.  19.  Charles  v.  Blackwtlly  45  L.  J., 
C.  P.  542  ;  1  C.  P.  D.  548  ;  35  L.  T.  162  ;  24  W.  R. 
737.  Affirmed,  46  L.  J.,  C.  P.  368 ;  2  C.  P.  D. 
151 ;  36  L.  T.  195  ;  25  W.  R.  472— C.  A. 


Construction  of  Contract.] — K.  entered 


by  letter  into  a  contract  with  the  plaintiff  for 
the  sale  of  300  tons  of  muriate  of  potash.  At 
the  commencement  of  the  letter,  K.  said  that  he 
bought  as  agent  for  the  defendant.  Delivery  at 
the  rate  of  50  tons  per  month.  Cash  payment 
to  be  made  by  K.  fourteen  days  from  receipt  of 
bills  of  lading.  A  commission  of  1  per  cent,  to 
be  paid  to  K.  The  letter  was  not  signed  by  him 
as  agent : — Held,  that  on  the  true  construction 
of  the  contract,  whatever  K.'s  position  might  be, 
the  defendant  was  the  buyer,  and  therefore  liable 
to  the  plaintiff.  Concordia  Chenmche  Fabrik 
auf  Aetien  v.  Squire,  34  L.  T.  824— C.  A. 
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Employing  Illiterate  Agent  to  8ign.]- 


A  man  who  can  read,  who  sends  an  agent  who 
cannot  read  to  sign  a  document  or  to  enter  into  ' 
a  contract  in  which  a  document  must  to  his  I 
knowledge  be  signed,  cannot  dispute  his  liability  j 
on  the  document  so  signed  6n  the  ground  that  > 
his  agent  could  not  read  its  contents.  Foreman  \ 
T.  G,  W,  My,,  88  L.  T.  851. 


To  Memorandnm  of  Asioeiation.]  —  A 


man's  name  may  be  subscribed  to  the  memoran- 
dum of  association  of  a  company  by  his  agent, 
and  it  is  not  necessary  that  the  agent  should  be 
authorised  to  sign  his  principal's  name  by  deed 
under  seaL  Whitley  Partners,  In  re,  Callun,  Ex 
parte,  65  L.  J.,  Ch.  540  ;  32  Ch.  D.  337  ;  64  L.  T. 
912  ;  34  W.  R.  605— C.  A. 

Signature  of  Partner  to  bind  lirm.] — Qussre, 
as  to  the  sufficiency  of  a  signature  to  bind  the 
firm  where  a  deed  was  executed  thus  by  one 
partner  only,  *'  for  self  and  partners,  A.  B.,"  no 
consent  of  the  other  partners  being  shewn  to 
this  mode  of  execution.  Smith  v.  Winter,  4 
M.  &  W.  454  ;  8  L.  J.,  Ex.  34. 

Cf.  Beveridge  v.  Beteridge,  ante,  coL  1033. 

Statement  by  Agent  forming  Part  of  Con- 
tract.]— A.  sent  to  B.'s  agent  a  list  of  prices  at 
which  he  would  do  work  ;  B.  wrote  a  letter  to  his 
agent,  stating  that  he  would  agree  to  the  prices, 
if  A  would  consent  to  be  paid  at  stated  periods, 
the  first  payment  to  be  '*  in  November."  The 
agent  shewed  his  letter  to  A.,  and  said  that  he 
might  consider  the  100/.  to  be  paid  on  1st 
November.  A.  afterwards  did  the  work  for  B. 
It  was  left  for  the  jury  to  say  whether  that 
which  the  agent  said  to  A.  formed  a  part  of  the 
actual  contract  between  the  parties,  or  whether 
it  was  a  mere  observation  by  the  agent  himself. 
Knapp  V.  Harden,  6  Car.  &  P.  745. 

Though  an  agent  may,  within  the  scope  of  his 
authority,  bind  his  principal  by  his  agreement, 
and  in  many  cases  by  his  acts,  evidence  of  his 
declarations  is  confined  to  what  is  either  by  the 
statement  itself,  or  as  tending  to  determine  the 
quality  of  contemporary  acts,  the  foundation  of, 
or  inducement  to,  the  agreement.  Fairl'w 
V.  Hastings,  10  Ves.  123. 

Letter  by  an  agent  is  not  evidence  against  the 
principle  of  a  pre-existing  agi-eement,  though  it 
may  be  of  an  agreement  contained  in  that 
letter.    7*.,  128. 

Entry  by  Booking  Clerk  of  Hallway.]  —  It 

was  the  usage  of  defendants,  a  railway  company, 
that  cattle  should  be  booked  for  carriage  and 
forwarded  in  the  order  in  which  they  were 
delivered  in  the  defendants'  yard.  This  usage 
was  known  to  plaintiff  and  his  servant.  The 
plaintiffs  cattle  were  brought  to  defendants' 
yard  late  at  night,  and  could  not  be  taken  in 
owing  to  the  illness  of  defendants'  porter.  Next 
day  the  booking  clerk  of  the  defendants,  in  the 
circumstances,  booked  the  cattle,  though  not  yet 
in  the  yard.  Plaintiffs  cattle  were  not  forwarded  \ 
in  the  order  in  which  they  were  booked,  but  were 
postponed  to  those  of  some  other  dealers  which  ' 
arrived  at  defendants'  yard  before  them,  and 
they  were  in  consequence  delayed.  Plaintiff 
sued  the  company  for  the  delay.  It  appeared 
that  the  clerk  acted  contrary  to  his  instructions, 
but  the  jury  found  that  the  plaintiff  was  not  at 
the  time  aware  that  he  was  doing  so : — Held,  j 
that  the  company  were  bound  ^y  the  act  of  the  ; 


booking  clerk.  Page  v.  O.  N,  Ry.,  Ir.  R.  2  C.  L. 
228;  16W.R.666. 

AdmiMlon  of  Agent  to  bind  Principal.  ]— At 

the  trial  of  an  action  for  the  loss  of  a  parcel  of 
money  sent  via  a  railway,  addressed  to  the 
plaintiffs  at  W.,  a  police  superintendent,  as 
witness  for  the  plain tiffis,  gave  evidence  to  the 
effect  that  the  station-master  at  W.  had  made  a 
statement  as  to  the  absconding  of  a  porter,  a 
servant  of  the  railway  company : — Held,  that 
the  evidence  was  admissible  on  the  ground  that 
the  station-master,  at  the  time  he  made  the 
statement,  was  acting  within  the  scope  of  hi» 
duty,  and,  being  the  agent  of  the  company,  they 
were  bound  by  his  statement,  and  could  be 
looked  upon  as  having  made  it  themselves, 
Kirkstall  Brewery  Co.  v.  Furmss  My.,  43  L.  J., 
Q.  B.  142 ;  L.  R.  «  Q.  B.  468  ;  30  L.  T.  783 ;  22 
W.  R.  876. 

An  Irish  railway  company  contracted  with 
the  plaintiff  to  carry  certain  pigs  from  a  station 
in  Ireland  through  to  London,  part  of  the 
journey  being  performed  on  the  London  and 
North- Western  Railway.  In  an  action  against 
the  Irish  company,  a  letter  from  J.  T.,  an  agent 
of  the  London  and  North- Western  Company,  to 
the  plaintiff,  which  contained  evidence  of  delay, 
was  held  to  be  admissible.  Muddy  v.  Midland 
Cheat  Western  My.,  8  L.  R.,  Ir.  224. 

Where  an  agent  had  been  employed  to  pay 
money  for  work  done,  and  the  workmen  were 
referred  to  him  for  payment,  and  he  assented  to 
it,  an  acknowledgment  or  a  promise  by  him  to 
pay  was  sufficient.  Burt  v.  Palmer,  5  Esp.  145, 
5fe<j  10  R.  R.  707,  n. 

In  an  action  against  the  East  India  Company 
by  the  holder  of  a  forged  imitation  of  one  of 
their  promissory  notes,  issued  by  the  governor- 
general  in  council  at  Calcutta  : — Held,  that  the 
company  were  not  bound  by  the  acknowledg- 
ment of  it  as  genuine  by  a  clerk  in  their 
accountant-general's  office,  who  was  authorised 
by  the  accountant-general  to  compare  all  such 
notes  with  the  register,  but  not  authorised  to 
certify  their  genuineness,  although  it  appeared 
that  it  was  his  practice  to  do  so.  Baiik  of  Eng- 
land V.  East  India  Co.,  2  Knapp,  245. 

Hneband    and   Wife.]  —  In    an   action 


against  a  husband  for  goods  supplied  to  his  wife 
for  her  accommodation  while  he  occasionally 
visited  her,  a  letter  written  by  the  wife,  acknow- 
ledging the  debt  within  six  years,  was  admissible 
to  take  the  case  out  of  the  statute.  Chregory  v. 
Parker,  1  Camp.  394  ;  10  R.  R.  712. 

But  as  the  9  Geo.  4,  c.  14,  s.  1,  directetl  that 
no  acknowledgment  or  promise  shall  be  sufficient 
to  take  a  case  out  of  the  statute  unless  in 
writing  "and  signed  by  the  party  chargeable 
thereby,"  an  acknowledgment  contained  in  a 
letter  which  was  written  by  the  wife  of  the 
debtor  in  his  name  and  at  his  request  was  in- 
sufficient, because  the  statute  gave  no  authority 
to  an  agent  to  make  the  acknowledgment. 
Hide  V,  Johnson,  3  Scott,  289  ;  2  Bing.  (N.C) 
776  ;  2  Hodges,  94  ;  5  L.  J.,  C.  P.  291. 

Pnreliate  under  Palie  Preteneei.] — Purchaser 
under  particulars  giving  a  false  description  not 
bound  at  law  or  in  equity,  or  by  any  act  of  his 
agent,  without  a  fresh  authority.  Bevei'ell  v. 
Bolton  (Lord),  18  Ves.  509. 

Informal  Certiiieate.] — A  purchaser  of  land 
from  a  railway  company  under  a  condition  pro- 
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hibiting  building  thereon  without  the  certificate 
in  writing  of  the  company's  principal  engineer 
proceeded  to  build  upon  the  unwritten  licence 
of  one  of  the  company*s  resident  engineers : — 
Held,  that  the  company  were  not  bound,  and  the 
building  was  restrained ;  upon  ai  prayer  to 
restrain  the  ei-ection  of  "new"  buildings,  the 
completion  of  half -built  houses  was  restrained. 
Att.-Gen,  v.  Briggs^  1  Jur.  (N.8.)  1084. 

Knowledge  of  Agent  imputed  to  Principal.] 

— B.  effected  an  insurance  with  the  defendant 
company  through  their  agent  against  accidental 
injury.  The  proposal  for  the  insurance  contained 
a  statement  by  the  assured  that  he  had  no 
physical  infirmity,  and  that  there  were  no  cir- 
cumstances that  rendered  him  v>eculiarly  liable 
to  accidents,  and  it  was  agreed  that  the  proposal 
should  form  the  basis  of  the  contract  between 
him  and  the  company.  By  the  terms  of  the 
policy,  the  company  agreed  to  pay  the  insured 
500Z.  on  permanent  total  disablement,  and  250^. 
on  permanent  partial  disablement,  the  policy 
stating  that  by  permanent  total  disablement  was 
meant,  inter  alia,  "  the  complete  and  irrecover- 
able loss  of  sight  to  both  eyes,"  and  by  per- 
manent partial  disablement  was  meant,  inter  alia, 
**  the  complete  and  irrecoverable  loss  of  sight  in 
one  eye."  At  the  time  when  he  signed  the  pro- 
posal for  the  insurance  the  assured  had  lost  the 
sight  of  one  eye,  a  fact  of  which  the  defendants' 
agent  was  aware,  though  he  did  not  communicate 
it  to  the  defendants.  The  assured  during  the 
currency  of  the  policy  met  with  an  accident 
which  resulted  in  the  complete  loss  of  sight  in 
his  other  eye,  so  that  he  became  permanently 
blind  : — Held,  that  the  knowledge  of  the  defen- 
<lants'  agent  was  under  the  circumstances  the 
knowledge  of  the  defendants,  and  that  they 
were  liable  on  the  policy.  Bawden  v.  London^ 
Hdinhurgk^  and  Gla^tgow  Assuranre  0».,  61 
L.  J.,  Q.  B.  792  ;  [1892]  2  Q.  B.  534  ;  57  J.  P. 
116 — C.  A.  See  also  Blackburn,  v.  ffaslam, 
and  Blackburn  v.  Vigors,  ante,  col.  1018,  and 
Bowles  V.  Stewart  and  Solomon  v.  Honeywood^ 
post,  col.  1061. 
See  also  Evidence — Limitations  (Statute 

OP). 

iv.  Election, 

Foundation  of.] — The  knowledge  of  the  real 
facts  required  as  the  foundation  of  an  election  to 
charge  the  agent  or  the  undisclosed  principal 
must  be  actual  knowledge.  Dunn  v.  Neioton,  I 
Cab.  &  E.  278. 

When  Allowed.  J— If  the  seller  of  goods,  know- 
ing at  the  time  that  the  buyer,  though  dealing 
with  him  in  his  own  name,  is  in  truth  the  agent 
of  another,  elects  to  give  the  credit  to  such  agent, 
he  cannot  afterwaixls  recover  the  value  against 
the  known  principal ;  but  if  the  principal  is  not 
known  at  the  time  of  the  purchase  made  by  the 
agent,  it  seems  that,  when  discovered,  the  prin- 
cipal or  the  agent  may  be  sued  at  the  election  of 
the  seller,  unless  where,  by  the  usage  of  trade, 
the  cretlit  is  understood  to  be  confined  to  the 
agent  so  dealing,  as  particularly  in  the  case  of 
principals  residing  abroad.  Paierson  v.  Ganda- 
^equi,  15  East,  62  :  13  R.  R.  68. 

At  the  time  of  making  a  conti'act  of  sale, 
the  party  buying  the  goods  represented  that 
he  was  buying  them  on  account  of  persons  resi- 
dent in  Scotland,  but  did  not  mention  their 
names,  and  the  seller  did  not  inquire  who  they 


were,  but  afterwards  debited  the  party  who  pur- 
chased the  goods : — Held,  that  the  seller  might 
afterwartls  sue  the  principals  for  the  price. 
Thomson  v.  Davenport,  9  B.  &  C.  78  ;  4  M.  &  Ry. 
110. 

Where  an  agent,  without  declaring  his  princi- 
pal, purchases  goods,  the  vendor,  on  discoveriog 
the  principal,  may  sue  him,  though  he  has  debited 
the  agent,  and  though  the  principal  has  remitted 
money  to  his  agent  to  discharge  the  debt.  Welst^n 
V.  Pojoel,  3  Doug.  410. 

Within  what  Time.]— A  vendor,  who  sells  to  a 
person  known  to  be  the  agent  of  an  unknown 
principal,  must  elect  to  proceed  against  the  prin- 
cipal within  a  reasonable  time  after  discovering 
him,  otherwise  hfe  loses  his  right  to  treat  the 
principal  as  vendee,  if  the  state  of  the  accounts 
between  the  latter  and  his  agent  has  been  altered 
to  the  prejudice  of  the  principal,  before  he  makes 
his  election.  Smcthnrst  v.  Mitchell,  1  EL  &  El. 
623 ;  28  L.  J.,  Q.  B.  241  ;  5  Jur.  (N.8.)  978  ;  7 
W.  R.  226. 

The  sellers'  right  to  resort  to  the  undisclosed 
principal  on  a  contract  made  by  a  broker  in  his 
own  name  is  not  affected  by  their  delaying  to  do 
so  until  parties  to  whom  the  broker  has  resold 
have  become  insolvent;  the  defendants,  the 
original  purchasers,  not  having  paid  the  brokers 
in  the  meantime  or  otherwise  altered  their  posi- 
tion.    Campbell  v.  Hicks,  28  L.  J.,  Ex.  70. 

In  order  to  discharge  a  principal  from  his 
liability  for  a  debt  contracted  by  his  agent,  the 
principal  must  shew  that  the  creditor  has  himself 
misled  him  into  supposing  that  he  has  elected  to 
give  exclusive  credit  to  the  aj^ent,  and  that  the 
principal  has  been  prejudiced  by  that  supposi- 
tion. Mere  delay  in  enforcing  payment  from  the 
agent  will  not  be  sufficient  for  the  purpose. 
Irrine  v.  Watson  (5  Q.  B.  D.  102),  Heald  v. 
Kenworthy  (10  Ex.  739),  and  Smethurst  v. 
Mitchell  (28  L.  J.,  Q.  B.  241)  considered, 
Davison  v.  Domldsnn,  9  Q.  B.  D.  623;  47  L.  T. 
564  ;  31  W.  R.  277  ;  4  Asp.  M.  C.  601— C.  A. 

If  one  takes  the  security  of  the  agent  of  the 
principal  with  whom  he  dealt,  unknown  to  the 
principal,  and  gives  the  agent  a  receipt  as  for 
the  money  due  from  the  principal,  in  consequence 
of  which  the  principal  deals  differently  with  his 
agent,  on  the  faith  of  such  receipt,  the  principal 
is  discharged,  although  the  security  fails.  Other- 
wise, if  the  principal  does  not  shew  that  he  was 
injured  by  means  of  such  false  voucher.  Wyatt 
V.  Hertford  (^Marquis),  3  East,  147. 

What  amount!  to.] — P.  carried  on  business  in 
London  as  agent  for  K.  &  Co.,  paper  manufac- 
turers at  Vienna.  D.  ordered  of  r.  paper,  ad- 
dressing the  order  to  him  personally,  which  he 
acknowledged  by  letter,  and  promiseid  to  supply 
the  paper  in  certain  quantities  and  at  certain 
times  as  he  obtained  the  goods  from  K.  &  Co. 
Some  of  the  parcels  were  delivered,  but  D.,  being 
unable  to  obtain  any  more  from  P.,  who  alleged 
default  in  K.  &  Co.,  wi*ote  to  them  stating  their 
position,  and  P.'s  excuses.  In  an  action  against 
P.  for  breach  of  contract  in  not  delivering  the 
paper : — Held,  that  the  letter  of  P.  to  D.  agree- 
ing to  supply  the  paper  amounted  to  a  contract 
binding  on  P.  personally,  and  that  the  subse- 
quent letter  of  D.  to  K.  &  Co.  was  not  an  election 
by  D.  to  substitute  K.  &  Co.  as  the  party  bound 
in  the  place  of  P.  Dram  burgh  v.  Pollitz€r,  28 
L.  T.  470  ;  21  W.  R.  682. 

The  seller  of  goods  to  an  apparent  principal 


1049      PRINCIPAL  AND  AGENT— Pnnctpofa  and  Third  Parties.      1060 


upon  discovering  that  the  buyer  is  only  an  agent 
may  so  conduct  himself  by  demanding  payment 
from,  and  taking  proceedings  against  the  agent, 
that  he  will  be  deemed  to  have  elected  to  look 
to  the  agent  only  for  payment,  and  will  be 
debarred  from  any  remedy  against  the  real  prin- 
cipal. MaeClvra  v.  SchemeU,  20  W.  R.  168. 
And  see  Smyth  v.  Andemon^  ante,  col.  1041. 

Where  a  broker  who  had  sold  goods  for  the 
plaintiff  to  the  defendant  made  an  arrangement 
with  the  plaintiff  unknown  to  the  defendant, 
altering  the  time  of  payment : — Held,  that  the 
plaintiff  had  thereby  taken  the  broker  as  his 
debtor,  and  had  discharged  the  defendant. 
Th4>mttm  v.  Meux,  M.  &  M.  43  ;  31  R.  R.  711. 


Prooeedingi  in  Bankmptoy.] — ^The  mere 


fact  of  filing  an  affidavit  of  proof  against  the 
estate  of  an  insolvent  agent  to  an  uu discovered 
principal,  after  the  undiscovered  principal  is 
known  to  the  creditor,  is  not  a  conclusive  elec- 
tion by  the  creditor  to  treat  the  agent  as  his 
debtor.  OurtU  v.  Willinm4(m,  44  L.  J.,  Q.  B.  27  ; 
L.  R.  10  Q.  B.  67  ;  31  L.  T.  678  ;  23  W.  R.  236. 

B.  purchased  goods  of  the  plaintiffs ;  he  was 
the  agent  of  the  defendants,  his  undisclosed 
principals.  B.  became  insolvent,  and  the  plain- 
tiffs then  became  aware  that  the  defendants  were 
principals.  With  this  knowledge  the  plaintiffs' 
clerk  sent  an  affidavit  of  proof  of  the  debt  due  to 
them  against  the  estate  of  B.,  whose  affairs  were 
being  liquidated  by  arrangement.  The  plaintiflfe 
endeavoured  to  prevent  the  affidavit  of  proof  from 
being  filed,  but  were  unsuccessful : — Held,  that 
the  mere  filing  of  the  affidavit  of  proof  formed 
no  obstacle  to  the  plaintiffs  suing  the  defendants 
for  the  price  of  the  goods  sold  to  B.  Borries  v. 
Imperial  Ottoman  BanJt^  43  L.  J.,  C.  P.  3  ;  L.  R. 
9  C.  P.  38 ;  29  L.  T.  689  ;  22  W.  R.  92. 

A.  and  B.  were  both  in  the  habit  of  sending 
goods  to  C,  a  factor,  for  sale ;  in  the  course  of 
his  dealings  with  C,  B.  purchased  of  him  goods 
belonging  to  A.,  which  were  invoiced  to  him  by 
C.  in  his  own  name,  though,  upon  the  balance  of 
accounts  between  them,  C.  was  indebted  to  B. 
A.  afterwards  fil^  an  affidavit  in  the  court  of 
bankruptcy,  in  which  he  alleged  that  C.  was 
justly  and  tnily  indebted  for  goods  belonging  to 
him  sold  and  delivered  by  C,  as  the  factor  or 
agent  of  A.,  to  B.,  and  for  which  goods  C.  received 
payment  by  means  of  goods  sold  and  delivered 
to  him  by  B.,  and  which  goods  were  used  by  C. 
in  his  trade  of  a  cheesemonger.  Upon  this  affi- 
davit a  fiat  was  worked  out  against  C.  to  its 
termination : — Held,  that  this  affidavit  did  not 
estop  A.  from  suing  B.  for  the  price  of  the  goods, 
or  afford  sufficient  evidence  to  sustain  a  plea  of 
payment  in  that  action.  Morgan  v.  Qruchwiun^ 
14  C.  B.  101 ;  2  C.  L.  R.  53 ;  23  L.  J.,  C.  P.  36  ; 
2  W.  R.  59. 

The  creditors  of  A.  having  issued  a  fiat  in 
bankruptcy  against  him,  and  having  at  the  close 
of  the  proceedings  under  the  fiat  received  notice, 
by  means  of  the  examination  of  the  bankrupt 
and  others,  that  A.  was  only  the  agent  of  B.  & 
Co.,  proceeded  nevertheless  to  sign  A.*s  certificate : 
— Held,  that  this  was  not  an  election  by  the 
creditoi-s  to  treat  A.  as  their  sole  debtor.  Taylor 
V.  Shej/pard,  1  Y.  &  Coll.  271. 

Proof  of.] — C,  a  broker,  was  authorised  by  the 
defendant  to  buy  cotton  for  him,  but  not  to 
disclose  his  name.  C.'s  credit  not  being  good 
enough  to  enable  him  to  obtain  a  contract  upon 
his  pwn  sole  responsibility,  he  gave  the  plaintiffs 


the  name  of  his  principal,  and  bought  and  sold 
notes  were  exchanged  between  the  plaintiffs  and 
C,  in  which  the  latter  was  named  as  the  buyer. 
C.  sent  the  defendant  an  advice  note  informing 
him  that  he  had  bought  the  cotton  of  the  plain- 
tiffs "  for  him,"  and  the  defendant  did  not  repu- 
diate the  transaction.  An  invoice  was  made 
out  to  C,  and,  the  market  falling,  C.  was  called 
upon  by  the  plaintiffs  to  accept  and  pay  for  the 
cotton,  and  threatened  with  legal  proceedings. 
Failing  to  obtain  payment  from  C,  the  plaintiffs 
sued  the  defendant : — Held,  that  the  fact  of  his 
name  being  disclosed  at  the  time  of  the  contract 
did  not  preclude  the  plaintiffs  from  having 
recourse  to  him  ;  that  parol  evidence  of  the  cir- 
cumstances under  which  the  contract  was  made 
was  admissible ;  and  that  the  insertion  of  C.'s 
name  in  the  contract,  though  his  principal  was 
known  at  the  time,  and  the  subsequent  demands 
upon  C.  for  payment,  did  not  necessarily  amount 
to  an  election  on  the  part  of  the  plaintiffs  to  give 
credit  to  C,  and  to  him  only.  Calder  v.  Dohell, 
40  L.  J.,  C.  P.  224  ;  L.  R.  6  C.  P.  486  ;  25  L.  T. 
129  ;  19  W.  R.  978--Ex.  Ch. 

Qneition  for  Jury — To  whom  Oredit  given.] — 

Where,  in  an  action  for  goods  sold  and  delivd'ed, 
the  question  was  whether  they  were  purchased 
by  a  person  on  his  own  account,  or  for  his  prin- 
cipal ;  and  it  was  left  to  the  jury  to  say  to  whom 
credit  was  given : — Held,  that  it  was  properly 
left,  and  that  it  was  not  necessary  to  leave  it  to 
them  to  say  whether  the  vendor  knew,  at  the 
time  of  the  sale,  that  he  was  dealing  with  the 
purchaser  in  his  character  of  agent.  Edioards 
V.  Smith,  6  L.  J.  (0.8.)  C.  P.  11. 

SfliMt  of.] — ^Where  an  agent  having  made  a 
contract  in  his  own  name  has  been  sued  on  it  to 
judgment,  no  second  action  is  maintainable 
against  the  principal.  PrieHly  v.  Fearnis,  3 
H.  &  C.  977  ;  34  L.  J.,  Ex.  172  ;  11  Jur.  (N.S.) 
813  ;  13  L.  T.  208  ;  13  W.  R.  1089. 

And  see  per  Cairns,  C,  in  Ktndall  v.  Hamilton, 
4  App.  Cas.  514. 

Bubiequent  Aoknowledgment  of  Indebtedneii.] 

— Where  goods  were  sold  to  an  agent  of  a  known 
principal,  and  the  seller  gave  credit  to  the  agent, 
who  afterwards  ran  away,  after  which  the  prin- 
cipal (who  had  received  the  goods)  acknowledged 
his  liability  to  the  vendor  : — Held,  that  the 
vendor  could  recover  against  the  principal,  in  an 
action  for  goods  sold  and  delivered.  Wilding  v. 
Collyer,  1  L.  J.,  C.  P.  50. 

Of  Aooeptor  or  Drawer  of  Bill.] — A  firm  abroad 
drew  bills  on  one  of  its  own  partners,  trading  on 
his  account  in  England,  payable  to  an  agent  of 
the  foreign  government.  The  biUs  were  not  paid, 
process  of  insolvency  issued  against  the  foreign 
firm,  and  a  commission  against  the  English 
partner  : — Held,  the  agent  may  prove  under  the 
commission,  but  will  be  restrained  from  receiving 
dividends,  unless  he  elect  not  to  prove  under  the 
insolvency  abroad.  Mattos,  Ex  parte ^  Venzeller^ 
In  re,  1  Mont.  &  Ayr.  345.  Affirming  Coteftworth, 
Ex  parte,  1  Deac.  &  C.  281  ;  Mont.  &  Bli.  92  ;  2 
L.  J.,  Bk.  18. 

V.  Payment  to  Agent  when  a  Discharge. 

Pa3rment  of  ParchMe-money.] — When  goods 
are  sold  to  an  apparent  principal  for  ready 
money,  the  seller  must,  at  his  peril,  obtain  imme- 
diate payment,  and  if  the  buyer  is  only  an  agent 
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contracting  in  his  own  name,  and  receives  the 
price  forthwith  from  his  principal,  the  seller  who 
omits  to  enforce  immediate  payment  cannot  at  a 
subseqaent  time  recover  the  value  of  the  goods 
from  the  principal,  upon  the  failure  of  the  agent 
to  pay  over  to  the  seller  their  price.  MacClure 
V.  Scheiiieil,  20  W.  R.  168. 

If  an  agent  buys  goods  on  credit  for  an  un- 
named principal,  payment  by  the  principal  to  his 
agent  or  the  price  of  the  goods  before  the  credit 
expires  may,  under  some  circumstances,  deprive 
the  vendor  of  his  right  to  sue  the  principal. 
Smith  or  Smyth  v,  Anderson^  7  C.  B.  21 ;  18  L.  J., 
C.  P.  109  ;  13  Jut.  211. 

If  goods  are  bought  by  a  broker,  the  principal 
is  liable  to  the  vendor,  if  called  upon  when  pay- 
ment becomes  due ;  although  he  may  have  pre- 
viously paid  the  broker.  Secus,  if  the  day  of 
payment  is  allowed  to  pass  without  any  demand 
being  made  upon  the  principaL  Kymer  v.  SuweV' 
cropp^  1  Camp.  109. 

A  factor  made  purchases  for  his  principal, 
who  made  payments  to  him  on  account ;  after- 
wards the  factor  was  pressed  for  payment  by  a 
letter,  which  came  to  the  hands  of  the  principal, 
who  transmitted  it  to  the  factor,  and,  with  a 
knowledge  of  the  fact,  paid  him  the  residue  : — 
Held,  that  the  principal  was  liable  over  to  the 
eellers  for  the  money  he  had  so  paid  over  to  his 
factor  after  notice.   Powell  v.  NeUon^  15  East,  65. 

The  defendant,  through  the  agency  of  one 
Yates,  granted  to  the  plaintiff  an  annuity, 
redeemable  at  six  months^  notice.  In  May,  1830, 
notice  was  given  to  repurchase  in  November  and 
in  August,  1830,  the  defendant  entrusted  Tates 
with  the  money  for  the  repurchase.  In  October 
Yates  prevailed  on  the  plaintiff  to  execute  the 
deed  of  reassignment,  dated  in  November  and 
indorsed  on  the  annuity  deed,  without  receiving 
the  repurchase  money  ;  but  the  plaintiff  did  not 
sign  any  receipt  for  the  money.  Yates  after- 
wards produced  the  deed  to  the  son  of  the  defen- 
dant to  satisfy  him  of  the  payment,  and  it  was 
handed  back  to  Yates  to  be  kept  by  him  with 
the  defendant's  other  documents.  Yates  acted 
in  the  transaction  as  agent  of  both  parties.  He 
retained  the  money,  and,  to  deceive  both,  con- 
tinued the  payment  of  the  annuity,  but  after- 
wards died  insolvent.  The  defendants  subse- 
quently obtained  possession  of  the  deed  : — Held, 
cinder  the  circumstances,  that  the  defendant  was 
not  discharged,  but  was  bound  to  pay  the  plain- 
tiff the  repurchase  money,  with  interest  from 
November,  1830,  the  plaintiff  accounting  for  the 
subsequent  receipts  of  the  annuity.  Vandal^ur 
V.  Blaarare,  6  Beav.  665  ;  7  Jur.  1002.  Affirmed, 
17  L.  J.,  Ch.  45;  11  Jur.  935. 

When  a  principal  authorises  his  agent  to 
pledge  his  credit,  and  the  latter  makes  a  pur- 
chase on  his  behalf,  and  thereby  creates  a  debt, 
the  principal  is  not  discharged  by  payment  to 
the  agent,  if  the  money  is  not  paid  over  to  the 
■seller,  unless  the  latter,  by  his  conduct,  makes  it 
unjust  that  the  principal  should  be  sued  ;  as.  for 
example,  where  the  seller,  by  his  words  or  con- 
duct, induces  the  principal  to  believe  that  a 
■settlement  has  been  come  to  between  the  seller 
and  the  agent,  in  consequence  of  which  the 
principal  pays  the  amount  of  the  debt  to  the 
agent.  Heald  v.  Xentoorthy,  10  Ex.  739 ;  3 
C.  L.  R.  612  ;  24  L.  J.,  Ex.  76  ;  1  Jur.  (N.8.)  70  ; 
3  W.  R.  176. 

A  vendor  who  has  given  credit  to  an  agent, 
believing  him  to  be  the  principal,  cannot  recover 
against  the  undisclosed  principal  if  the  principal 


has  bon&  fide  paid  the  agent  at  a  time  when  the 
vendor  still  gave  credit  to  the  agent,  and  knew 
of  no  one  else  as  principal.  Artustrang  v.  Stokes, 
41  L.  J.,  Q.  B.  253 ;  L..R.  7  Q.  B.  598  ;  26  L.  T. 
872  ;  21  W.  R.  52. 

The  defendants  employed  C,  a  broker,  to  buy 
oil  for  them.  C.  accordingly  bought  of  the 
plaintiffs,  informing  them  at  the  time  of  the 
sale  that  he  was  buying  for  principals,  though 
he  did  not  tell  them  who  those  principals  were. 
The  terms  of  the  sale  were  "cash  on  or  before 
delivery";  but  though  it  is  not  infrequent  in 
the  oil  trade,  in  such  a  case,  to  require  pay- 
ment before  delivery,  there  is  no  invariable 
custom  to  that  effect.  The  plaintiife  delivered 
the  oil  to  C.  without  insisting  on  prepayment, 
and  the  defendants,  not  knowing  that  the  plain- 
tiffs had  not  been  paid,  paid  0.  Shortly  after- 
wards C.  stopped  payment,  and  the  plaintifb 
thereupon  sued  the  defendaiits  for  the  price  : — 
Held,  that,  as  the  plaintiffs  at  the  time  of  the 
sale  knew  the  broker  was  buying  for  principals, 
and  not  on  his  own  account,  the  fact  of  the 
defendants  having  paid  the  broker  did  not  pre- 
clude the  plaintiffs  from  suing  them  for  the 
price,  unless,  before  such  payment,  they  had  by 
their  conduct  induced  the  defendants  to  believe 
that  they  had  already  been  paid  by  the  broker ; 
and  that  the  mere  omission  on  the  part  of  the 
plaintiffs  to  insist  on  pre-payment  was  not,  in  the 
absence  of  an  invariable  custom  to  that  effect, 
such  conduct  as  would  reasonably  induce  such 
belief.  Heald  v.  Kenioorthy  (10  Ex.  739;  24 
L.  J.,  Ex.  76)  followed.  Armstrang  v.  Stokes 
(L.  R.  7  Q.  B.  598)  discussed.  Irvine  v.  Watson, 
49  L.  J.,  Q.  B.  531  ;  6  Q.  B.  D.  414  ;  42  L.  T.  810 
— C.  A.  Affirming  49  L.  J.,  Q.  B.  239  ;  5  Q.  B.  D. 
102 ;  42  L.  T.  51  ;  28  W.  R.  353. 

On  a  Promiiiory  ITote  after  Payment  to 
Agent.] — ^Where  an  agent  tendered  the  amount 
of  a  note  for  his  principal,  on  condition  of  having 
the  note  given  up,  which  could  not  be  done 
from  its  being  mislaid,  and  afterwards  failed 
with  the  money  in  his  hands : — Held,  that  the 
principal  was  still  liable  on  the  note,  but  with- 
out interest  from  the  time  of  the  tender.  Dent 
v.  I>unn,  3  Camp.  296  ;  13  R.  R.  809.  And  see 
Stewart  v.  IVy,  1  Moore,  74  ;  7  Taunt.  339. 


vi.  Payment  by  Agent, 

What  Amonntf  to.]— In  an  action  for  sheep 
sold  and  delivered,  the  defendant  pleaded  a  pay- 
ment of  175Z.  It  was  proved  by  J.  that  he 
received  176Z.  from  the  defendant's  wife,  and 
gave  it  to  the  plaintiff : — Held,  that  evidence 
might  be  given,  that  when  the  wife  gave  the 
defendant  the  money,  she  told  J.  to  take  it  to 
the  plaintiff  for  the  sheep.  Walter  v.  Lewis,  7 
Car.  &  P.  344. 

Action  on  a  bill  of  exchange  for  419Z.  2s. 
First  plea,  as  to  4 ^  ISs.,  parcel  of  the  sum  men- 
tioned in  the  declaration,  payment  of  51.  into 
court.  Second  plea,  as  to  the  residue  of  that 
sum,  that  the  plaintiffs  were  agents  and  brokers 
for  H.,  and,  as  such,  sold  property  for  him  for 
415Z.  I2s,  6d,j  which  was  to  be  paid  at  a  date  to 
arrive  before  the  maturity  of  the  bill ;  that  H. 
had  applied  to  the  plaintiffs  to  advance  him  this 
money,  which  they  had  agi^eed  to  do  if  he  would 
procure  the  defendant*'  acceptance  of  the  bill, 
they  undertaking  to  appropriate  the  purchase 
money  in  satisfaction  or  the  bill.     Averment, 
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that  the  purchase  money  was  received  before  the 
bill  became  due,  and  was  sufficient  to  satisfy  the 
residue  of  the  bill.  Third  plea,  to  the  residue, 
payment  of  415Z.  12«.  6^.  before  the  bill  became 
due  and  before  action,  in  discharge  of  the 
promises  and  all  damages  as  to  the  residue.  The 
tacts  were  that  the  plaintiffs  sold  shares  for  H. 
for  4152.  12«.  6d.  Before  the  settling  day  he 
applied  to  the  plaintiffs  for  this  money,  and  they 
agreed  to  advance  it  if  he  would  procure  the 
defendants'  acceptance  for  the  amount,  promising 
to  appropriate  the  purchase  money  to  its  dis- 
charge. The  bill  was  drawn  for  a  period  beyond 
the  settling  day,  and  for  419Z.  2*.,  to  cover  the 
accruing  interest.  The  defendants  accepted  the 
bill  on  the  faith  of  this  arrangement.  The  pur- 
chase money  was  received  in  due  time  : — Held, 
after  a  verdict  for  the  defendants  on  the  second 
and  third  pleas,  first,  that  the  facts  were  evi- 
dence of  payment  by  the  defendants,  and  that 
the  proceeds  of  the  shares,  when  received  by  the 
plaintiffs,  was  money  paid  to  the  plaintiffs  on 
the  defendants'  account,  and  by  their  agent. 
irnU  V.  Mesnard,  10  Q.  B.  266  ;  16  L.  J.,  Q.  B. 
306. 

Held,  secondly,  that  the  plaintiffs  had  no  right 
to  deduct  from  the  proceeds  of  the  shares  a  sum 
due  from  H.  to  plaintiff  for  brokerage  on  a 
previous  purchase  for  him.    Ih, 

The  defendant  and  K.  gave  their  joint  and 
several  promissory  note  to  the  plaintiffs,  and  the 
latter  subsequently  agreed  with  K.  and  L.  to 
take,  and  did  take,  L.'s  bill  of  exchange  in  satis- 
faction of  the  defendant's  liability  on  the  note. 
R.,  by  L.'s  authority,  paid  the  bill  when  due  : — 
Held,  in  an  action  on  the  note,  that  these  facts 
supported  a  plea  of  payment  by  the  defendant. 
Thome  V.  Smith,  2  L.  M.  &  P.  43  ;  20  L.  J.,  C.P. 
71  ;  16  Jur.  469. 

On  the  insolvency  of  a  banking  company,  W., 
one  of  the  principal  shareholders,  gave  bills  and 
other  securities  to  another  bank  to  cover  advances 
to  be  made  by  that  bank  for  the  payment  of  the 
public  creditors  of  the  insolvent  company,  out  of 
which  advances  the  debts  of  such  creditors  were 
paid,  and  at  the  same  time,  the  debts  were 
assigned  by  the  creditors  to  R.,  as  a  trustee  for 
W.,  by  a  deed  which  recited  these  facts,  and  that 
R.  bad  agreed  to  pay  the  amount  of  the  bills,  on 
having  an  assignment  to  him  of  the  debts.  In 
an  action  brought  by  one  of  the  original  creditors 
for  W.'s  benefit  against  certain  of  the  share- 
holders of  the  insolvent  company  to  recover  the 
amount  of  his  debt : — Held,  that  these  facts  did 
not  support  a  plea  of  payment  of  the  debt  by 
the  defendants.  M^lntyre  v.  Miller,  13  M.  &  W. 
725  :  2  D.  &  L.  708  ;  14  L.  J.,  Ex.  180. 

Action  on  a  bond :  plea,  payment.  The  sum 
of  200/.  having  been  lent  by  the  plaintiff  to  the 
defendant  on  his  bond,  through  M.,  the  defen- 
dant's attorney,  and  who  acted  for  him  generally 
as  his  agent  in  his  pecuniary  affairs,  and  repay- 
ment being  afterwaids  demanded,  M.  obtained 
from  his  bankers  (the  real  plaintiffs  in  the  case) 
an  advance  of  40bZ.  for  himself,  depositing  the 
bond  in  question  and  another  bond  as  a  security 
for  repayment,  stating  in  a  letter  to  the  plaintiff 
that  he  had  laid  down  the  money  to  prevent  her 
any  further  inconvenience.  The  defendant  was 
not  aware  of  the  application  for,  or  of  the  repay- 
ment of,  the  200Z. : — Held,  that  this  was  not  a 
payment  by  the  defendant.  Lucas  v.  WUkifuon, 
1  H.  &  N.  420  ;  26  L.  J.,  Ex.  13  ;  5  W.  R.  197. 

Where  a  mercantile  firm  in  England  borrows 
money  of  another  firm,  and  both  have  a  common 


agent  abroad,  if  that  agent  credit  the  lending 
firm  with  sums  received  for  the  borrowing  firm, 
in  pursuance  of  an  agreement  between  them, 
that  credit  is  not  a  payment.  McLarty  v. 
Middleton,  6  W.  R.  379,  863. 

The  transfer  from  one  account  to  another  in 
the  books  of  an  agent  is  not  payment  as  between 
the  agent  and  the  transferee  of  such  account, 
and  the  entry  is  not  an  acknowledgment  unless 
the  transferee  is  informed  of  the  fact.    Ih, 


Aoeeptaaoe  of  Bill.] — Where  a  trades- 


man, who  had  supplied  goods  to  a  ship,  sent  in 
his  account  to  the  owner's  agent  and  ship's 
husband,  and  took  his  acceptance  at  three 
months  for  the  amount,  deducting  discount  for 
that  time,  which  was  the  usual  crnlit,  and  when 
the  bill  became  due  consented  to  a  renewal  of  it 
adding  interest,  and  in  like  manner  took  a  third 
acceptance,  which  was  dishonoured,  and  the 
agent  soon  afterwards  failed,  the  balance  in  his 
hands  in  favour  of  his  principal  (the  shipowner) 
having  during  all  this  time  exceeded  the  amount 
of  the  bill,  which  was  however  unknown  to  the 
principal,  who  had  never  inspected  the  agent's 
accounts  : — Held,  that  the  tradesman  might  sue 
the  shipowner  for  the  amount  of  his  claim,  and 
that  it  was  not  discharged  by  the  acceptance  of 
the  agent.  Robinson  v.  Read,  9  B.  &  0.  449  ; 
4  M.  &  Ry.  349  ;  7  L.  J.  (0.8.)  K.  B.  236. 

Batifioation   of  Payment   by    Stranger.]  — 

Payment  by  a  stranger  considered  to  be  for  a 
debtor  and  on  his  account,  and  afterwards  ratified 
by  him,  is  a  good  payment.  BeUhaw  v.  Btish^ 
11  C.  B.  191  ;  22  L.  J.,  C.  P.  24  ;  17  Jur.  67. 

But  payment  by  a  stranger,  without  the 
authority,  prior  or  subsequent,  of  the  debtor,  is 
not.  James  v.  Isaacs,  12  G.  B.  791  ;  22  L.  J., 
C.  P.  73 ;  17  Jur.  69  ;  1  W.  R.  21.  See  Cook  v. 
Lister,  13  C.  B.  (N.s.)  643  ;  32  L.  J.,  C.  P.  121  ; 
7  L.  T.  715  ;  11  W.  R.  369. 

The  ratification  in  such  case  may  be  after  the 
commencement  of  the  action,  as  where  the 
defendant  adopts  the  payment  of  the  stranger 
by  pleading  it  as  a  payment  to  the  plaintiff. 
Simpson  v.  Eggington,  10  Ex.  846.  S.  P.,  BeU 
shuw  V.  Rush,  supra. 

To  an  action  by  an  Indorsee  of  a  bill  of 
exchange  against  the  acceptor,  he  pleaded  that 
the  bill  was  an  accommodation  bill ;  that  the 
drawer  indorsed  the  bill  and  other  bills  to  the 
plaintiff  as  security  for  the  repayment  of  SOI. 
advanced  by  him  to  the  drawer,  and  that  the 
bill  was  satisfied  by  payment  to  the  plaintiff  by 
the  acceptor  of  one  of  the  other  bills  of  the 
money  so  advanced : — Held,  that  the  plea  was 
no  bar  to  the  further  ukaintenance  of  the  action, 
the  payment  having  been  made  iby  a  stranger, 
and  not  having  been  ratified  by  the  plaintiff. 
Kemp  V.  Ralls,  10  Ex.  607  ;  3  C.  L.  R.  195  ;  24 
L.  J.,  Ex.  47. 

When  a  creditor  accepts  payment  of  a  debt 
from  a  stranger  without  the  authority  of  the 
debtor,  it  is  competent  to  the  creditor,  on  dis- 
covering the  want  of  authority  and  before  any 
mtification  of  the  payment  by  the  debtor,  to 
cancel  the  payment  by  returning  the  money  to 
the  stranger ;  and  the  debtor  cannot  in  such  a 
case  ratify  the  payment  by  placing  a  plea  of 
payment  on  the  record  in  an  action  brought 
against  him  for  the  amount  by  the  creditor. 
Walter  v.  James,  40  L.  J.,  Ex.  104  ;  L.  R.  6  Ex. 
124  ;  24  L.  T.  188  ;  19  W.  R.  472. 

When  a  payment  is  made,  not  by  way  of  gift 
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for  the  benefit  of  the  debtor,  but  by  an  agent 
who  intended  to  be  reimbursed  by  the  debtor, 
but  who  had  not  the  debtor's  authority  to  make 
it,  it  is  competent  to  the  creditor,  and  the  party 
paying,  to  rescind  the  transaction  at  any  time 
before  the  debtor  has  affirmed  the  payment,  and 
to  repay  the  money,  when  the  payment  of  the 


her  deposit  note,  for  which  he  gave  her  a  fresh 
deposit  note  for  the  difference  between  the 
amount  of  the  former  note  and  the  purchase 
moneyy  and  retained  the  residue  for  the  purpose 
of  making  the  investment.  This  money  the  local 
manager  appropriated  to  his  own  use,  and  the 
bank  refusied   to  bear  the  loss : — Held,  in  an 


debt  will  be  at  an  end,  and  the  original  debtor  action  against  them,  that  they  were  liable,  the 


will  be  again  responsible.    lb, 

b.  Other  Aots  of  Agents. 

i.  Generally, 

Scope  of  Anthority.] — An  agent  cannot  bind 
his  principal  by  any  act  or  declaration  w^hich  is 
out  of  the  scope  of  his  authority.  Olding  v. 
Smith,  16  Jur.  497. 

An  agent  can  only  act  within  the  scope  of  his 
authority  as  such.  Schumack  v.  Lock,  3  L.  J. 
(O.S.)  C.  P.  67. 


jury  haying  found  that  the  manager  intended  and 
induced  the  lady  to  believe  that  he  was  acting  as. 
the  agent  of  the  bank,  and  also  that  as  local 
manager  he  had  authority  from  the  bunk  to  make 
an  assignment  of  an  equitable  mortgage.  2%amp' 
son  V.  Bell,  10  Bx.  10  ;  2  C.  L.  R.  1213  ;  23  L.  J., 
Ex.  321  ;  2  W.  R.  659. 

But  where  the  agent  of  a  wharfinger,  whose 
duty  it  was  to  give  receipts  for  goods  actually 
received  at  the  wharf,  fraudulently  gave  a  receipt 
for  goods  which  had  never  been  received,  the 
principal  was  held  not  to  be  responsible,  because 
it  was  not  within  the  scope  of  the  agent's  autho- 


rity, in  the  course  of  his  employment,  to  give 
Doctrine  of  Beipondeat  Superior  not  to  be  |  such  a  receipt.    Colemany,  Riches,  l^C'RA^i-, 
Sxtended.]— I  agree  that  the  court  ought  to  be  j  3  C.  L.  R.  795  ;  24  L.  J.,  C.  P.  125  ;  1  Jur.  (N.8.) 
very  careful  how  it  extends  the  doctrine  "  re- '  696  ;  3  W.  R.  463. 


spondeat  superior."  It  has  been  carried  in  our 
law  very  far  indeed — per  Jessel,  M.R,  Smith  v. 
Keal,  9  Q.  B.  D.  351  ;  47  L.  T.  143 ;  31  W.  R. 
67. 

Infringement  of  Patent  by  Agent.] — A  patent 
consisted  of  the  application  of  cards  or  strips  of 
leather  covered  with  wire  to  rollers  at  '*  wide  dis- 
tances." 


A  miller  was  in  the  habit  of  purchasing  wheat, 
and  directing  the  sellers  to  deUver  the  wheat  at 
the  landing  place,  at  Bristol,  of  a  wharfinger  and 
carrier,  to  be  carried  by  him  from  Bristol  to 
Cardiff.  B.,  his  agent  at  Bristol,  gave  receipts 
to  the  sellers  for  the  wheat  when  delivered,  and 
the  miller  was  accustomed  to  pay  for  the  wheat 
„  upon  the  production  of  such  receipts,  but  there 

A  person  who  contracted  to  clothe  was  no  contract  between  him  and  the  wharfinger 
rollers  and  supplied  to  a  "nailer"  cards  of  such  that  receiots  should  be  given,  on  the  faith  of 
width  that  when  applied  to  the  rollers  they 
must  of  necessity  leave  wide  spaces,  and  who 
himself  paid  the  nailer,  was  held  to  have  in 


fringed  the  patent,  though  he  alleged  that  his 
business  was  that  of  a  cardmaker  only,  and  did 
not  include  the  nailer  s  work.  Semble,  the  con- 
clusion would  have  been  the  other  way  if  he  had 
merely  supplied  the  cards  without  making  the 
nailer  his  agent.  Sykes  v.  Howarth,  48  L.  J., 
Ch.  769  ;  12  Ch.  D.  826  ;  41  L.  T.  79  ;  28  W.  R. 
215. 

Act  of  Bankruptcy  by  Agent.] — A  man  cannot 
commit  an  act  of  bankruptcy  by  an  act  of 
his  agent  which  he  has  not  authorised,  and  of 
which  he  is  not  cognisant.  Blahiy  Ex  parte, 
Sowers,  In  re,  12  Ch.  D.  522 ;  41  L.  T.  46  ;  28 
W.  R.  334. 

ii.  Fraud, 

Actf  witlun  Scope  of  Authority.] — The  fraud 
of  an  agent,  to  make  the  principal  liable  therefor, 
must  be  committed  within  the  scope  of  his 
authority,  and  for  the  benefit  of  the  principal. 
Thorne  v.  Heard,  64  L.  J.,  Ch.  652  ;  [1895]  A.  C. 
495 ;  11  R.  254  ;  73  L.  T.  291  ;  44  W.  R.  155— 
H.  L.  (E.) 

Fraud  will  vitiate  any  transaction,  though  the 
principal  does  not  personally  take  any  part  in 
the  fraud,  if  the  agent  does,  for  the  principal  is 
civilly  responsible  for  the  acts  of  his  agent. 
Doe  d.  Willis  v.  Martin,  4  Term  Rep.  39 ;  2 
R.  R.  324. 

A  local  manager  of  a  branch  bank,  while  en- 
gaged at  the  bank,  suggested  to  a  lady  who  had  i  of  the  company,  and  sanctioned  by  the  directors, 
a  deposit  account,  that  higher  interest  might  be  |  but  assuming  the  transaction  to  be  valid,  as 
obtained  for  her  money  if  she  purchased  two  ,  against  the  transferee,  and  praying  that  the  loss 
houses  for  a  sum  which  would  pay  off  a  mortgage  I  might  be  made  good  out  of  the  assets  of  the 
held  by  a  third  person  upon  them,  and  also  a  lien  ;  company  ;  demurrer  for  want  of  equity  allowed, 
held  by  the  bank.    She  assented,  and  gave  him  on  the  ground  that  the  bill  statecl  no  case  for 


which  the  former  might  pay  : — Held,  that  B.  had 
a  limited  authority  to  give  receipts  only  when 
wheat  had  been  delivered ;  and,  therefore,  where 
B.  fraudulently  signed  a , receipt  for  wheat  de- 
livered, when  none  in  fact  had  been  delivered : — 
Held,  to  be  not  an  act  done  within  the  scope  of 
his  authority,  as  agent,  for  which  his  principal 
was  responsible  to  the  miller,  who  had  paid  to 
the  seller  the  price  of  the  wheat,  on  the  &ith  of 
the  receipt  being  true.    lb. 

The  secretary  of  a  benefit  bnildinj?  society 
employed  H.  as  his  private  clerk  to  transact  the 
business  of  the  society.  H.  was  not  an  officer  of 
the  society.  The  directors  had  drawn  cheques 
from  time  to  time,  which  were  handed  over  to  H. 
by  the  direction,  and  with  the  knowledge  of,  the 
secretary,  for  the  purpose  of  being  paid  by  him 
to  the  withdrawing  members  ;  but  instead  of 
being  so  applied  they  were  misappropriated  by 
H. : — Held,  that  the  secretary  was  responsible 
for  the  acts  of  his  clerk,  to  whom  he  intrusted 
the  moneys,  in  the  same  manner  and  to  the 
same  extent  as  if  the  directors  had  placed  the 
moneys  in  the  hands  of  the  secretary,  and  he 
himself  had  handed  them  over  to  his  clerk. 
James,  Ex  parte,  Mutual  aikd  Permanemt  Benefit 
Building  Society,  In  re,  49  L.  T.  530 ;  48  J.  P. 
54. 

The  shares  of  a  proprietor  in  a  joint-stock 
company  were  sold  out  without  his  authority, 
and  not  in  conformity  with  the  provisions  of  the 
deed  by  which  the  company  was  constituted. 
On  a  bill  filed  by  the  shareholders,  alleging  that 
the  sale  was  the  fraudulent  act  of  the  secretarv 
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making  the  company  liable  m  damages.  Vtrn- 
can  v.  Luntley,  2  Mac.  &  G.  30  ;  2  Hall  Jt  Tw. 
78  ;  14  Jur.  318. 

Porgery  by  Secretary  of  Company — Certifioate 
for  Bharee.]-~G.  having,  thiough  the  plaintiff,  as 
his  broker,  purchased  20k)  shares  in  the  defendant 
company,  had  a  transfer  and  apparently  regularly 
issued  certificates  sent  to  him  in  ordinary  course. 
The  transfer  and  certificates  were  lodged  at  the 
company's  office  with  a  request  for  registration, 
and  what  purported  to  be  a  certificate  that  G. 
was  the  registered  proprietor  of  200  shares  was 
issued  to  him,  signed  by  one  director  and  the 
secretary,  and  bearing  the  seal  of  the  company. 
The  form  of  this  certificate  was  in  accordance 
with  the  company's  dee<l  and  resolutions,  but,  in 
fact,  the  name  of  the  director  was  forgecl  by  the 
secretary.  Subsequently  G.  deposited  the  certi- 
ficate, as  security  for  advances,  with  the  plain- 
tiff, who  gave  the  company  notice  of  such  deposit, 
neither  G.  nor  the  plaintiff  having  any  know- 
ledge or  ground  for  suspicion  that  the  certificate 
was  not  genuine.  On  a  case  stated  raising  the 
question  whether  the  plaintiff  had  a  good  title  to 
the  shares  as  against  the  company  : — Held,  that 
he  had ;  that  the  company  were  liable  for  the 
fraud  of  their  agent  perpetrated  in  the  ordinary 
course  of  his  employment,  as  they  had  here 
placed  the  secretary  in  a  position  to  warrant  the 
genuineness  of  the  signatui-e  and  the  seal. 
Shaw  V.  Port  Phillip  Gold  Mining  Co.,  53  L.  J., 
Q.  B.  369;  13  Q.  B.  D.  103 ;  60  L.  T.  685  ;  32 
W.  R.  771. 

Holding  out  Agent  ae  authoriied  to  Borrow 
Honey  in  Sxcom  of  PreeoribedLiiniti — Personal 
Liability  of  Sireotors.l — By  the  certified  rules  of 
an  unincorporated  building  society  the  directors 
might  borrow  money  not  exceeding  a  prescribed 
amount.  Loans  were  made  to  the  society 
through  its  secretary,  who  was  also  acting 
treasurer  ;  the  usual  course  of  business  was  that 
he  delivered  to  the  lenders  a  receipt  and  under- 
taking on  behalf  of  the  directors  to  give  pro- 
missory notes  sif^ned  by  the  directors,  and 
subsequently  exchanged  such  notes  for  the 
receipt  and  undertaking.  After  a  total  amount 
had  i3een  borrowed  exceeding  that  limited  by 
the  rules,  the  plaintiffs  paid  a  sum  to  the  secre- 
tary as  a  loan  to  the  society,  and  received  from 
him  the  usual  receipt  and  undertaking,  but  no 
promissory  notes.  This  sum  he  appropriated  to 
his  own  use.  In  an  action  against  the  society 
and  directors  the  jury  found  that  the  society 
held  out  the  secretary  to  the  plaintiffs  as  having 
authority  to  receive  the  loan  on  their  behalf  on 
the  terms  on  which  it  was  received,  and  that  the 
directors  did  the  same  : — Held,  that,  as  the 
money  had  been  borrowed  in  excess  of  the  total 
amount  limited  by  the  rules,  the  society  was  not 
liable  ;  but  that,  although  there  was  no  fraud  on 
the  part  of  the  directors,  they  were  personally 
liable.  Chapleo  v.  Brunswick  Beneft  Building 
Society,  50  L.  J.,  C.  P.  372  ;  6  Q.  B.  D.  696  ;  44 
L.  T.  449  ;  29  W.  R.  529— C.  A. 

Vegligenee  of  Principal.] — A  plaintiff,  ap- 
pointed by  the  court  paid  manager  of  an  estate, 
who  transmitted  moneys  belonging  to  the  estate  to 
his  solicitor  in  the  action  for  payment  into  court, 
was  held  liable  for  the  solicitor's  misappropria- 
tion, on  the  ground  of  negligence,  by  reason  of 
bis  sending  the  money  before  the  orders  for  pay- 
ment in  had  been  actually  obtained,  and  sub- 
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sequently  asking  for  no  vouchers  or  other  direct 
evidence  of  payment.  Mitchell,  In  re,  Mitchell 
V.  Mitchell,  64  L.  J.,  Ch.  342  ;  52  L.  T.  178. 

Fraudulent  Mortgage  by  Agent.]— The  defen- 
dant  employed  his  attorney  to  obtain  a  loan  of 
1002.  for  him  on  mortgage,  and  placed  his  title 
deeds  in  his  hands  for  that  purpose.  The  attorney 
forged  the  defendant's  signature  to  a  mortgage 
deed  to  the  plaintiff  for  4202.,  and  received  the 
money,  and  concealed  the  transaction  from  the 
defendant,  to  whom  he  afterwards  advanced  1982. 
in  various  sums,  and  subsequently  took  from  him  a 
mortgage  to  a  third  person,  to  cover  that  advance : 
— Held,  that  the  plaintiff  had  no  cause  of  action 
against  the  defendant,  even  to  the  extent  of  lOOZ. 
Painter  v.  Abel,  2  H.  &  C.  113  ;  33  L.  J.,  Ex. 
60  ;  9  Jur.  (N.8.)  549 ;  8  L.  T.  287 ;  11  W.  R. 
651. 

A  husbaud,  being  about  to  leave  England  for 
a  residence  in  India,  executed  an  assignment 
by  deed  to  his  wife,  who  was  to  remain  in 
England,  of  a  leasehold  dwelling-house,  *'  to  hold 
the  same  unto"  the  wife,"  her  executors,  admi- 
nistrators and  assigns,  as  her  separate  estate." 
No  trustees  were  appointed,  the  husband  and 
wife  being  the  only  parties  to  the  deed.  The 
title  deeds  were  allowed  to  remain  in  the  posses- 
sion of  the  wife.  The  wife  having  parted  with 
possession  of  the  deeds  (all  but  the  assignment) 
to  an  agent,  in  order  to  raise  a  sum  of  2002.  upon 
them  for  the  wife,  and  having  asked  for  the 
return  of  the  deeds  without  success,  the  agent,  by 
forging  the  name  of  the  husband  to  a  mortgage 
deed  and  other  instruments,  raised  a  sum  of 
1,2002.,  which  he  appropriated  to  his  own  use  : 
— Held,  that  there  was  no  negligence  on  the  part 
of  the  wife  so  as  to  bar  her  title  to  relief  against 
the  mortgagees.  Fox  v.  Hawks,  Hawks  v.  Fox, 
49  L.  J.,  Ch.  579  ;  13  Ch.  D.  822  ;  42  L.  T.  622  ; 
28  W.  R.  656. 

Fraudulent  Transfer  of  Mortgage  by  Agent — 
Authority  to  receive  Mortgage  Money.] — G.  and 
H.  were  mortgagees  for  1,0002.  on  property  of  8. 
Their  solicitors  D.  and  P.,  who  had  the  deeds 
in  their  custody,  applied  to  the  defendant,  who 
was  also  a  client  of  theirs,  saying  that  they  believed 
he  had  1,0002.  to  invest  on  mortgage,  and  that 
G.  and  H.  wanted  1,0002.  on  a  transfer  of  S.'s 
mortgage.  The  defendant  inspected  the  pro- 
perty, and  being  satisfied,  he,  on  the  19th  of 
June,  1878,  sent  the  1,0002.  to  D,  and  P.,  who 
gave  him  a  receipt  for  it.  In  July,  D.  and  P. 
fraudulently  induced  G.  and  H.  to  execute  a 
deed  of  transfer  to  the  defendant  with  a  receipt 
indorsed,  which  deed  they  stated  to  G.  and  H. 
to  be  a  deed  of  reconveyance  to  S.  on  his  paying 
off  the  mortgage.  D.  and  P.  shortly  afterwards 
handed  his  deed  with  the  title-deeds  to  the 
defendant,  and  went  on  paying  him  interest  as 
if  they  had  received  it  from  S.,  who  was  in  fact 
paying  his  interest  to  the  agents  of  G.  and  H. ; 
G.  and  H.  made  no  inquiry  as  to  the  mortgage, 
and  this  went  on  till  1883,  when  D.  and  P.  became 
bankrupts,  and  the  1,0002.  received  from  the 
defendant,  which  had  never  been  handed  over 
to  G.  and  H.,  was  lost.  G.  and  H.  then  brought 
their  action  against  the  defendant  asserting  a 
right  against  the  property  in  the  nature  of  an 
unpaid  vendor's  lien  : — Held,  that,  as  the  plain- 
tiffs by  the  deed  of  transfer  and  receipt  which 
they  handed  to  D.  and  P.  enabled  them  to  repre- 
sent to  the  defendant  that  the  1,0002.  which  he 
had  previously  handed  to  D.  and  P.  had  come  to 
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the  hands  of  the  plaintifb,  they  had  raised  a 
counter  equity  which  prevented  their  claiming 
a  vendor's  lien,  though  this  would  not  have  been 
the  case  if  (D.  and  P.  having  no  authority  to 
receive  money  for  the  plaintiffs)  the  defendant 
had  paid  the  1,0002.  to  D.  and  P.  at  the  time 
when  the  deeds  were  delivered  to  him,  since  he 
would  then  have  known  that  the  plaintiffs  had 
not  received  the  money.  Swinbank^^  Ex  parte 
(1 1  Ch.  D.  525),  distinguished.  Gordon  v.  Jamety 
30  Ch.  D.  249 ;  63  L.  T.  641  ;  34  W.  R.  217— 
a  A. 

Quaere,  per  Cotton,  L.J.,  whether  D.  and  P., 
assuming  them  to  have  authority  to  receive  mort- 
gage money  on  behalf  of  the  plaintiffs,  could  be 
taken  ever  to  have,  in  fact,  received  this  1,000Z. 
on  their  behalf.    Ih, 


Frandnlent  Aet  of  Agent  of  which  Prinoipal 
geti  the  Benefit.] — ^A  secretary  and  financial 
agent  of  a  company,  having  authority  to  get 
bills  discounted,  forged  bills  and  got  them 
discounted.  He  paid  the  proceeds  into  a  bank 
to  the  account  of  a  firm  to  which  he  belonged, 
and  in  his  character  of  a  member  of  that  firm 
drew  cheques  on  the  account  in  favour  of  the 
company ;  and  it  was  alleged  that  out  of  the 
amounts  so  drawn  he  actually  made  payments 
for  the  benefit  of  the  company.  In  the  winding 
up  of  the  company  it  was  held,  that  an  inquiry 
must  be  directed  what  amount  of  the  proceeds 
of  the  bills  had  been  applied,  directly  or 
indirectly,  for  the  benefit  of  the  company,  and 
that  a  claim  for  the  amount  when  ascertained 
would  be  good.  Japanese  Curtains  and  Patent 
Fabric  Co.,  In  re,  Shoolbred,  Ex  parte,  28  W.  R. 
339. 

The  plaintiffs  and  the  defendant  having  each 
lodged  their  respective  India  bonds  with  the 
same  bankers,  who  afterwards  privily,  and  with- 
out the  defendant's  authority,  sold  his  bonds, 
and,  upon  his  demand  of  them,  delivered  up  to 
him  the  India  bonds  of  the  plaintiffs  to  the 
same  total  amount,  and  payable  to  the  same 
obligee  (being  always  the  treasurer  of  the  com- 
pany, who  indorsed  such  bonds  in  blank  before 
they  were  circulated),  but  having  different  num- 
bers, and  for  different  separate  sums,  and  there- 
fore manifestly  distinguishable  from  his  own 
bonds,  though  the  defendant  did  not  know  that 
they  were  the  property  of  another,  but  was  told 
by  the  bankers  that  they  had  exchanged  his  ori- 
ginal bonds  for  these : — Held,  that  the  defen- 
dant, having  sold  the  plaintiffs'  bonds  so  received 
from  his  own  agents,  who  had  acted  mal&  fide 
in  passing  them  to  him,  was  liable  to  answer 
over  to  the  plaintiffs  for  the  amount.  6lyn  v. 
Baker,  13  East,  509  ;  12  R.  R.  414. 

A  company  cannot  retain  any  benefit  which 
they  have  gained  through  the  fraud  of  their 
agents.  Western  Bank  of  Scotland  v.  Addie, 
L.  R.  1  H.  L.  (Sc)  146. 

Corporate  bodies  may  be  made  responsible  for 
the  frauds  of  agents  to  the  extent  to  which  they 
have  profited  by  such  frauds.    lb. 

A.  usually  employed  B.  as  his  agent  to  buy  hops 
of  the  several  planters  in  and  about  Canterbury, 
but  having  in  a  particular  season  omitted  to  give 
him  any  orders  at  the  usual  time,  B.  enters  into 
a  partnership  with  three  others  for  purchasing 
hops  of  that  year  for  their  mutual  benefit.  The 
hops  are  accordingly  purchased,  but  A.,  having 
intelligence  of  this  transaction  before  they  were 
delivered,  prevails  upon  B.  to  declare  to  the 
planters,  thiat  he  bought  them  as  A.'8  agent,  and 


by  that  means- A.  got  the  hops  delivered  to  him  : 
— Held,  that  this  was  a  fraud  upon  the  partners 
of  B.,  and  that  A.  should  account  for  the  value  of 
the  hops,  according  to  the  highest  price  for  which 
he  sold  them.  Hunter  v.  Sheppard,  4  Bro.  P.  0. 
210. 

Money  borrowed  by  Agent  without  Anthoritj 
— Money  had  and  received.] — Money  was  lent  by 
the  plaintiff  upon  a  cheque  drawn  by  the  dcfen- 
dants'  manager,  who  had  authority  to  draw 
cheques  on  their  account  per  procuration,  but  no 
authority  to  overdraw  or  to  borrow  money.  The 
defendants'  account  was  overdrawn,  and  the 
money  was  borrowed  to  enable  the  manager  to 
pay  the  defendants'  workmen  their  wages,  which 
he  was  unable  to  do  through  want  of  funds  due 
to  his  own  defalcations.  The  money  was  paid 
into  the  defendants'  account  at  the  bank,  and 
out  of  it  the  manager  paid  the  workmen's  wages  : 
— Held,  that,  as  the  money  had  come  into  the 
defendants*  possession  and  had  been  paid  to  the 
defendants'  workmen  in  discharge  of  legal 
obligations  of  the  defendants,  they  were  liable 
to  the  plaintiff  for  money  had  and  received  to 
the  use  of  the  plaintiff.  Marsh  v.  Keating  (I 
Bing.  (N.c.)  198)  followed.  Beld  v.  Bigby,  63 
L.  J.,  Q.  B.  451 ;  [1894]  2  Q.  B.  40  ;  10  R.  280. 

Lien  of  Cnitomer  on  Oooda  Fraudnlently 
Pledged.] — A  horse  dealer  supplied  a  customer 
with  a  pair  of  horses,  for  which  he  paid  170Z., 
but  finding  the  horses  not  according  to  warranty, 
she  returned  them.  Thereupon  the  dealer  sent 
another  pair  no  better  than  the  former,  request- 
ing the  customer  to  keep  them  until  he  could 
furnish  her  with  a  better  pair.  This  she  did, 
until  the  dealer  became  bankrupt,  without 
having  repaid  the  1 70^.,  when  it  was  found  that 
the  horses  did  not  belong  to  him,  but  to  an 
employer,  for  whom  he  was  agent  to  sell,  but  not 
to  pleidge,  the  horses : — Held,  that  the  horses 
were  in  the  bankrupt's  order  and  disposition ; 
and  that  the  customer  could  not  enforce  a  lien 
on  them  as  against  the  trustee  in  bankruptcy. 
Roy,  Ex  parte,  Sillenee,  In  re,  47  L.  J.,  Bk.  36  ; 
7  Ch.  D.  70  ;  37  L.  T.  508  ;  26  W.  R.  82. 

Patting  in  Fraudnlent  Defence.  1 — ^Whcre  a 
solicitor  has  put  in  a  fraudulent  defence  for  his 
client  without  the  knowledge  of  the  client^  the 
client  is  not  bound  by  the  act  of  the  solicitor. 
Williams  y.  Preston,  51  L.  J.,  Ch.  927  ;  20  Ch.  D, 
672  ;  47  L.  T.  265 ;  30  W.  R.  655. 

(y.  cases  ante,  cols.  1021  et  seq. 

iii.  Ealse  Bepresentation*. 

Principal  not  authoriiing  Bepreientationi.] — 

An  owner  of  a  house  employed  an  agent  to  sell 
it.  The  agent  described  it  as  being  free  from 
rates  and  taxes,  and  did  not  know  it  to  be  other- 
wise ;  but  it  ^'as  in  fact  liable  to  certain  rates 
and  taxes,  as  the  owner  knew.  On  the  faith  of 
the  agent's  description,  a  party  bought  the 
house  : — Held,  that  he  might  maintain  an  action 
for  deceit  against  the  owner  of  the  house,  though 
it  did  not  appear  that  he  had  instructed  his 
agent  to  make  anv  representation  as  to  rates  or 
taxes.  Fuller  v.  Wilson,  2  G.  &  D.  460  ;  3  Q.  B. 
58  ;  11  L.  J.,  Q.  B.  251— Ex.  Ch. 

A  principal  is  liable  in  an  action  of  deceit  for 
the  false  and  fraudulent  representations  of  his 
agent  as  to  the  quality  and  value  of  an  article, 
whereby  a  person  has  been  induced  to  purchase 
it  for  more  than  its  worth,  notwithstanding  that 
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the  principal  neither  authorised  nor  knew  of  the 
fraudulent  conduct  of  his  agent.  Udell  y.  Aiher- 
ion,  7  H.  &  N.  172 ;  30  L.  J.,  Ex.  337  ;  7  Jur. 
<N.S.)  777  ;  4  L.  T.  797. 

A  timber  merchant's  trayeller,  with  full  know- 
ledge of  certain  defects  in  a  log  of  mahogany, 
induced  a  party  to  purchase,  and  pay  for  it  by 
representing  it  to  be  sound.  The  timber  mer- 
chant was  neither  aware  of  the  defect,  nor  did  he 
authorise  his  traveller  to  make  such  misrepre- 
sentation. In  an  action  of  deceit  by  the  pur- 
chaser against  the  timber  merchant :  —  Held, 
per  Pollock,  C.B.,  and  Walde,  B.,  that  the 
principal  was  responsible  for  the  fraud  of  his 
agent ;  per  Martin,  B.,  and  Bramwell,  B.,  that 
the  principal  was  not  responsible.    Ih. 

A  principal  is  answerable  for  the  act  of  his 
agent  in  concealing  or  suppressing  deeds,  though 
not  done  with  the  knowledge  of  the  principal. 
Bowie*  V.  Stewart,  1  Sch.  k  Lef.  209. 

The  arrangements  for  a  deed  between  A.  and 
B.  were  negotiated  on  A.*s  behalf  by  C,  his 
solicitor.  B.  cannot  maintain  a  bill  to  have  the 
deed  set  aside,  on  the  ground  that  C,  knowing 
material  circumstances,  concealed  the  same  from 
him,  unless  he  shews  that  A.,  the  principal,  at 
the  same  time  had  the  same  knowledge.  But 
the  knowledge  of  the  principal  would  be  the 
knowledge  of  the  agent.  Solomon  y.  Jlonyiooodj 
3  N.  R.  605  ;  10  L.  T.  186  ;  12  W.  R.  572. 

Employing  Agent  Ignorant  of  Befeet.] — The 
defendant's  son,  acting  for  the  defendant,  and 
with  the  defendant's  authority,  represented  that 
certain  sheep,  which  he  sold  to  the  plaintiff, 
were  all  right.  The  defendant  had  fraudulently 
concealed  from  his  son  that  the  sheep  had  the 
rot,  and  fraudulently  gaye  the  son  authority  to 
sell  them  for  the  best  price,  intending  that  the 
«on  should  represent  that  they  were  sound  : — 
Held,  that  the  defendant  was  liable  in  an  action 
to  recover  damages  for  fraudulent  misrepresen- 
tation. Ludgater  y.  Lote^  44  L.  T.  694  ;  45 
J.  P.  600—C.  A. 

Where  a  principal  purposely  employs  an  agent 
ignorant  of  the  truth,  in  order  that  such  agent 
may  innocently  make  a  false  statement  believing 
it  to  be  true,  and  may  so  deceive  the  party  with 
whom  he  is  dealing,  the  representation  by  the 
agent  becomes  a  misrepresentation  by  the  prin- 
cipal BO  as  to  vitiate  the  contract.    lb. 

Liability  of  Prinoipal.] — A  priDcipal  is  liable 
to  an  action  for  the  fraudulent  misrepresentation 
of  his  agent,  acting  in  the  course  of  his  business. 
Barwlck  v.  EnglUh  Joint  Stock  Bank,  36  L.  J., 
Ex.  147;  L.  R.  2  Ex.  259;  16  L.  T.  461 ;  16  W.  R. 
4577— Ex.  Ch. 

A  master  is  answerable  for  every  such  wrong 
of  his  servant  or  of  his  agent  as  is  committed  in 
the  course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  privity  of 
the  master  is  proved  ;  and  there  is  no  distinction 
between  the  case  of  fraud  and  the  case  of  any 
•other  wrong.  Machay  v.  Commercial  Bajik  of 
New  Brunswiokji^  L.  J.,  P.  C.  31 ;  L.  R.  5  P.  C. 
394  :  30  L.  T.  180  ;  22  W.  R.  473. 

When  one  has  suffered,  and  another  has  pro- 
fited, by  the  fraudulent  representation  of  an 
agent  of  the  latter,  made  within  the  scope  of  his 
authority,  the  former  is  entitled  to  recover 
•damages.    lb. 

An  action  of  deceit  may  be  maintained  against 
a  company,  whether  it  is  incorporated  or  not  in- 
•corporated,  in  respect  of  the  fraud  of  its  agent.  lb. 


An  officer  of  a  banking  corporation,  whose 
duty  it  was  to  obtain  the  acceptance  of  bills  of 
exchange  in  which  the  bank  was  interested, 
fraudulently,  but  without  the  knowledge  of  the 
president  or  directors  of  the  bank,  made  a  repre- 
sentation to  A.  which,  by  omitting  a  material 
fact,  misled  him,  and  induced  him  to  accept  a 
bill  in  which  the  bank  was  interested ;  and  he 
was  compelled  to  pay  the  bill : — Held,  that  he 
could  recover  from  the  bank  the  amount  so  paid. 
/*. 

In  an  action  of  deceit,  whether  against  a  per- 
son or  against  a  company,  the  fraud  of  the  agent 
may  be  treated  for  the  purposes  of  pleading  as 
that  of  the  principal.    lb. 


Secretary  of  Company.  J  —The  def  endan  ts, 


a  tramway  company,  employed  contractors  to 
execute  certain  works.  By  the  contract  the 
defendants  had  a  right  to  retain  a  certain  per- 
centage of  the  amounts  for  which  their  engineer 
from  time  to  time  certified  on  account  of  the 
price  of  the  works,  until  after  the  completion  of 
the  same.  The  contractors  applied  to  the  plain- 
tifEs  for  an  advance  upon  the  security  of  reten- 
tion moneys  under  the  contract.  The  defendants' 
secretary,  in  answer  to  inquiries  made  by  the 
plaintiff  erroneously  represented  to  them  that 
there  was  a  certain  amount  of  retention  money 
in  the  defendants'  hands  which  would  be  payable 
after  the  completion  of  the  works,  whereas  in 
fact  it  was  not  so.  The  plaintifEs  thereupon 
advanced  money  to  the  contractors  on  the  security 
of  an  assignment  of  the  retention  money.  There 
was  no  evidence  to  shew  that  the  secretary  had 
authority  to  make  the  representations  which  he 
had  made : — Held,  that  it  is  not  within  the 
scope  of  a  secretary's  authority  to  make  such 
representations,  and,  therefore,  in  an  action  by 
the  plaintiffs  as  assignees  of  the  retention  money, 
the  defendants  were  not  estopped  from  denying 
that  such  money  was  due.  Barnett  v.  South 
Landon  Tramways  Clk,  56  L.  J.,  Q.  B.  452 ;  18 
Q.  B.  D.  815  ;  57  L.  T.  436  ;  35  W.  R.  640— C.  A. 
The  secretary  of  the  defendant  company 
falsely,  fraudulently,  and  without  the  knowledge 
of  the  directors  of  the  company,  represented  to 
the  plaintiff  that  if  the  plaintiff  took  certain 
shares  in  the  company  he  would  be  appointed 
solicitor  to  the  company,  and  afterwartls  repre- 
sented that  the  plaintiff  had  been  appointed 
solicitor.  The  plaintiff  was  induced  by  the 
secretary's  representations  to  apply  for  shares 
in  the  company.  He  accepted  and  paid  for  the 
shares,  and  afterwards  paid  calls  on  them,  and 
received  a  dividend  : — Held,  in  an  action  by  the 
plaintiff  against  the  company,  that  the  secretary 
had  no  such  implied  authority  to  make  repre- 
sentations on  behalf  of  the  company  as  to  render 
the  company  liable  to  the  plaintiff  for  the 
fraudulent  representations  of  the  secretary,  and 
therefore  the  plaintiff  was  not  entitled  to  have 
his  name  struck  off  the  register  of  shareholders, 
nor  to  recover  the  price  which  he  had  paid  for 
the  shares,  or  the  calls  which  he  had  paid,  and 
was  liable  to  the  defendants  on  their  counter- 
claim for  further  calls.  Newlands  v.  National 
Employers'  Accident  Association,  54  L.  J.,  Q.  B. 
428  ;  53  L.  T.  242  ;  49  J.  P.  628— C.  A. 

Of  Diroetor  for  Aotf  of  Co-dirootors.] — 

A  company  formed  to  work  a  mine  was  com- 
pelled from  want  of  funds  to  cease  working ; 
money  was  then  advanced  to  them  by  some  of 
the  directors,  and  amongst  them  Bamett  and 
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Baldwin.  Afterwards,  at  a  general  meeting  of 
the  company,  held  in  order  to  provide  for  the 
existing  deficit  and  for  working  expenses,  the 
directors  were  authorised  to  issue  debentures  on 
such  terms  and  for  such  amounts  as  they  in 
their  discretion  might  think  fit.  The  directors 
accordingly  authorised  the  secretary  to  employ 
a  firm  of  brokers  to  place  the  debentures.  The 
brokers  prepared  and  issued  a  prospectus  bearing 
the  names  of  Bell  and  others  as  directors,  and 
containing  statements  as  to  the  condition  and 
prospects  of  the  company  on  the  faith  of  which  the 
plaintiff  and  others  purchased  debentures.  The 
money  thus  raised  was  paid  to  the  company's 
bankera,  and  part  of  it  was  applied  by  the 
directors  on  behalf  of  the  company  to  repay 
the  advances  made  by  Bamett  and  Baldwin. 
The  debentures  having  become  worthless,  the 
plaintiff  brought  an  action  for  damages  against 
Bell  and  others  in  respect  of  the  statements  in 
the  prospectus,  some  of  which  were  alleged  to 
be  fraudulent.  The  jury  found  that  the  pro- 
spectus contained  statements  of  facts  which 
were  false  to  the  knowledge  of  the  brokers,  and 
by  which  the  plaintiff  was  induced  to  part  with 
his  money ;  that  none  of  the  false  statements 
were  made  by  Bell  personally  or  by  his  autho- 
rity ;  that  the  brokers  had  authority  to  issue  a 
prospectus,  but  no  authority  to  include  in  it 
statements  which  were  fraudulent ;  and  that  Bell 
derived  no  benefit  from  the  money  raised  by 
the  debentures  : — Held,  that  Bell  was  not  liable, 
by  Cockbum,  C.J.,  and  Brett,  L.J.,  on  the 
ground  that,  though  a  party  as  director  to  the 
receipt  of  money,  Bell  was  not  aware  of  the 
falsehood  of  the  statements  contained  in  the 
prospectus,  and  derived  no  personal  benefit  from 
the  receipt  of  the  money ;  by  Bramwell,  L.J., 
that  Bell  had  been  guilty  of  no  moral  fraud, 
and  not  being  the  principal  of  the  brokers,  could 
not  be  held  to  have  impliedly  undertaken  for 
the  absence  of  fraud  in  them  in  issuing  the 
prospectus.  Weir  v.  Bell,  47  L.  J.,  Ex.  704  ; 
3  Ex,  D.  238  ;  38  L.  T.  929  ;  26  W.  R.  746— 
C.  A. 

But  by  Cotton,  L.J.,  that  Bell  was  liable  in 
an  action  to  the  plaintiff,  fnr  it  was  his  duty  as 
director  to  ascertain  whether  the  statements  in 
the  prospectus  were  true  or  false.    lb. 

A  director  of  a  company  is  not  liable  for  a 
fraud  (such  as  the  issue  of  a  fraudulent  pro- 
spectus) committed  by  his  co-directors,  or  by  any 
other  agent  of  the  company,  unless  he  has  either 
expressly  authorised  or  tacitly  permitted  its 
commission.  Cargill  v.  Bower,  47  L.  J.,  Ch. 
649 ;  10  Ch.  D.  602 ;  38  L.  T.  779 ;  26  W.  R. 
716. 

For  Agent'i  own  Benefit.]— A  principal  is  not 
liable  in  an  action  of  deceit  for  the  unauthorised 
and  fraudulent  act  of  a  servant  or  agent  com- 
mitted, not  for  the  general  or  special  benefit  of 
the  principal,  but  for  the  servant's  or  agent's 
private  ends.  The  secretary  of  a  company 
answered  questions  which  were  put  to  him  as 
secretary  as  to  the  validity  of  cei-tain  debenture 
stock  of  the  company.  The  answers  were  untrue 
and  were  fraudulently  made  by  the  secretary  for 
his  own  benefit.  In  an  action  against  the  com- 
pany for  loss  arising  from  the  representations, 
the  jury  found  that  the  secretary  was  held  out 
by  the  company  as  a  person  to  answer  such 
inquiries  on  their  behalf  :— Held,  that  the  com- 
pany were  not  liable.  BritUh  Mutual  Banking 
Co.  V.  Ckamwood  Forest  By,,  66  L.  J.,  Q.  B.  449  ; 


18  Q.  B.  D.  714  ;  57  L.  T.  833 ;  35  W.  R.  590  ; 
52  J.  P.  150— C.  A. 

Signatnre  of  Agent  not  Snffieient  to  eatiBf^ 
Lord  Tenterden'i  Act  as  to  Bepreientation.] — By 

9  Geo.  4,  c.  14,  s.  6,  a  false  representation  as  to 
the  credit  of  another  person,  in  order  to  main- 
tain an  action,  must  be  signed  by  the  person 
making  it,  and  not  by  an  agent.  The  plaintiff 
sued  J.  and  G.  jointly  for  a  false  representation 
with  respect  to  the  solvency  of  Sir  William 
Russell.  J.  was  sued  as  the  public  ofBcer  of  a 
banking  company  formed  under  7  Geo.  4,  c.  46, 
and  G.  was  the  manager  at  one  of  their  branches. 
The  plaintiff  was  a  customer  of  the  S.  Bank,  and 
requested  the  manager  of  that  bank  to  inquire 
for  him  as  to  Sir  William  Russeirs  credit.  The 
manager  wrote  a  letter  addressed  to  the  manager 
of  the  banking  company,  requesting  information 
whether  Sir  William  Russell  was  responsible  to 
the  extent  of  50,000Z.  G.  replied  in  his  own 
name,  signing  his  letter  as  manager,  and  giving- 
a  favourable  account  of  Sir  William  Russell's, 
responsibility.  The  plaintiff,  in  consequence  of 
this  letter,  supplied  Sir  William  Russell  with 
goods,  for  which  he  never  was  paid,  in  conse- 
quence of  his  insolvency.  The  statement  made 
by  G.  was  false  to  his  knowledge.  The  banking 
company  bad  no  knowledge,  otherwise  than 
through  G.,  that  such  letter  had  been  written, 
and  gave  him  no  express  authority  to  write  the 
letter  ;  but  the  writing  of  such  a  letter  was  an  act 
done  within  the  scope  of  the  general  authority 
conferred  on  G.  as  manager : — Held,  that  the 
signature  of  G.  to  the  letter  could  not  be  con- 
sidered the  signature  of  the  banking  company 
itself.  Sivift  V.  Jewesbun/,  43  L.  J.,  Q.  B.  56  *,. 
L.  R.  9  Q.  B.  301 ;  30  L.  t.  31 ;  22  W.  R.  319— 
Ex.  Ch. 

Held,  also,  that  the  letter  was  the  represen- 
tation of  G.,  and  not  the  representation  of  the 
banking  company.    lb. 

Held,  also,  that  G.  was  liable  perconally  for 
the  false  representation.    lb. 

The  signature  of  an  authorised  agent  is  not  a 
sufficient  signature  within  9  Geo.  4,  c.  14  (Lord 
Tenterden's  Act),  s.  6,  whereon  to  charge  a  party 
making  a  false  representation.  Willianut  v. 
MoAim,  28  L.  T.  232  ;  21  W.  R.  386. 

C.  M.  and  A.  M.  were  trading  as  M.  &  Son. 
A.  M.,  the  son,  wrote  to  the  plaintiff  a  letter 
signed  "  M.  &  Son,"  in  which  he  represented  G. 
to  be  solvent.  This  letter  was  shewn  to,  and 
tacitly  ratified  by,  C.  M.,  the  father.  G.  proving- 
insolvent  : — Held,  that,  notwithstanding  the 
ratification  of  the  letter  by  C.  M.,  the  letter 
was  not  signed  by  the  "  party  to  be  charged  '* 
within  the  meaning  of  the  above  statute,  so  as 
to  make  him  liable  for  any  false  representation 
therein.    lb. 

Liability  to  Penaltiee  for.]— The  Queensland 
Constitution  Act,  1867,  by  s.  6,  enacts  that  any 
person  who  shall,  directly  or  indirectly,  hold  or 
enjoy  any  contract  for  or  on  account  of  the 
public  service,  shall  be  incapable  of  sitting  or 
voting  as  a  member  of  the  legislative  assembly  ;. 
and  s.  7  imposes  a  penalty  on  any  person  so  dis- 
qualified so  sitting  or  voting.  The  respondent, 
being  part  owner  of  a  ship  which  had  been 
chartered  by  the  government,  sat  and  voted  as  a 
member  of  the  legislative  assembly.  The 
respondent  had  instructed  his  agents,  who  were 
also  part  owners,  not  to  charter  the  ship  to  the 
government,  and  that  if  they  did,  the  contract 
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that  both  the  employer  and  contractor  were 
liable  for  it,  and  judgment  was  given  for  the 
plaintiff,  with  costs  against  the  defendants. 
Lemaitre  v.  BavU,  51  L.  J.,  Ch.  173  ;  19  Ch.  D. 
281 ;  46  L.  T.  407  ;  30  W.  R.  360  ;  46  J.  P.  824. 

During  the  removal  of  refuse  grains  from  a 
brewery,  in  pursuance  of  a  contract,  and  under 
the  superintendence  of  the  foreman  of  the 
brewers,  so  far  as  the  removal  inside  the  brewery 
was  concerned,  some  of  the  grains  were  spilt  upon 
the  footpath  in  front  of  the  brewery.  The  plain- 
tiff, while  passing  the  brewery,  stepped  upon  the 
grains  ana  fell  and  sustained  injuries.  In  an 
action  for  damages  against  the  brewers  : — Held, 
that  it  was  no  answer  on  their  part  to  say  that 
the  answer  arose  through  the  negligence  of  the 
contractor's  men.   Duke  v.  (Jourage,  46  J.  P.  453. 

A  steward,  manager,  or  agent  is  not  liable  for 
damage  done  by  the  negligence  of  those  employed 
by  him  in  the  service  of  his  principal ;  for,  the 
principal,  or  those  actually  employed,  only  are 
liable.  Stone  v.  Cartwrightf  6  Term  Rep.  411 ;  3 
R.  R.  220. 


should  be  made  with  such  part  owners  only  who 
should  be  held  to  have  chartered  the  respondent's 
share  at  a  rate  fixed  independently  of  such  con- 
tract. The  government  had  no  knowledge  that 
the  respondent  was  a  part  owner  : — Held,  that 
under  these  circumstances  the  respondent  was 
not  liable  to  the  penalties  imposed  by  the  act. 
Freenuin  v.  Cttokfi  (2  Ex.  654)  approved.  Miles 
V.  Mcllwraitk^  52  L.  J.,  P.  C.  17  ;  8  App.  Cas. 
120  ;  48  L,  T.  689  ;  81  W.  R.  591— P.  C. 

iv.  Negligence, 

A^oining  Ownen,  Liability  of— Bangeroni 
or  Haiardoni  Work.]  —  Two  dwelling  houses 
adjoined,  built  independently,  but  each  on  the 
extremity  of  its  owner's  soil  and  having  lateral 
support  from  the  soil  on  which  the  other  rested. 
This  having  continued  for  much  more  than 
twenty  years,  one  of  the  houses  (the  plain- 
tiff's) was,  in  1849,  converted  into  a  coach 
factory,  the  internal  walls  being  removed  and 
girders  inserted  into  a  stack  of  brickwork  in  such 
a  way  as  to  throw  much  more  lateral  pressure 
than  before  upon  the  soil  under  the  adjoining 
house.  The  conversion  was  made  openly  and 
without  deception  or  concealment.  More  than 
twenty  years  after  the  conversion  the  owners  of 
the  adjoining  house  employed  a  contractor  to 
pull  down  their  house  and  excavate,  the  con- 
tractor being  bound  to  shore  up  adjoining 
buildings  and  make  good  all  damage.  The  con- 
tractor employed  a  sub-contractor  upon  similar 
terms.  The  house  was  pulled  down  and  the  soil 
under  it  excavated  to  a  depth  of  several  feet, 
and  the  plaintiffs'  stack  being  deprived  of  the 
lateral  support  of  the  adjacent  soil  sank  and  fell, 
bringing  down  with  it  most  of  the  factory : — 
Held,  that  the  plaintiffs  had  acquired  a  right  of 
support  for  their  factory  by  the  twenty  years' 
enjoyment,  and  could  sue  the  owners  of  the 
adjoining  house  and  the  contractor  for  the  injury. 
JSawer  v.  Peate  (1  Q.  B.  D.  '821)  approved. 
Dalton  V.  AnguSj  50  L.  J.,  Q.  B.  689  ;  6  App.  Cas. 
740  ;  44  L.  f.  844  ;  30  W.  R.  196— H.  L.  (B.) 

The  defendant  was  the  owner  of  a  house 
standing  at  the  comer  of  two  streets,  between  a 
house  belonging  to  the  plaintiff  and  a  house 
occupied  by  B.  The  defendant  being  desirous  of 
rebuilding  his  house  employed  a  competent 
architect  and  competent  builders  to  rebuild  it. 
The  defendant's  new  house  was  a  storey  higher 
than  the  old  house,  and  the  bHsement  was  lower. 
After  the  house  had  been  nearly  finished,  the 
workmen  employed  by  the  builders  began  to  fix 
a  staircase ;  in  so  doing  they  negligently  and 
without  the  knowledge  of  the  defendant  or  his 
architect,  cut  into  a  party-wall  dividing  the 
defendant's  new  house  and  B.'s  house.  In  con- 
sequence the  defendant's  house  fell ;  and  the 
gilders  having  become  displaced,  injury  was 
done  to  the  plaintiff's  house,  for  -which  he  now 
sued  the  defendant.  The  fixing  of  the  staircase 
was  not  in  itself  a  hazardous  operation  if  it  had 
been  carried  out  with  ordinary  skill : — Held 
that  an  action  was  maintainable  against  the 
defendant  for  the  injury  done  to  the  plaintiffs 
house.  Bower  v.  Peate  (1  Q.  B.  D.  321)  con- 
sidered. HtLghee  v.  Peroital^  52  L.  J.,  Q.  B.  719  ; 
8  App.  Cas.  443  ;  49  L.  T.  189  ;  31  W.  R.  725  ; 
47  J.  P.  772— H.  L.  (E.) 

Damage  having  been  done  by  the  wrongful 
acts  of  a  contractor  or  his  workmen,  employed 
under  a  contract  and  specification,  to  a  neigh- 
boor's  vault,  it  was  held  under  the  circumstances 


Indivisible    Goatraot.]  —  A   proprietor 

making  a  dangerous  use  of  his  property  must  use 
reasonable  precautions  to  prevent  damage  to  his 
neighbours,  or,  if  he  authorises  another  to  act  for 
him,  must  see  that  such  precautions  are  taken. 
Htighes  v.  Percival  (8  App.  Cas.  443)  followed. 
Black  V.  Chrutchurch  Finame  Co,.  63  L.  J.,  P.  0. 
32  ;  [1894]  A.  C.  48  ;  6  R.  394  ;  70  L.  T.  77  ;  58 
J.  P.  332— P.  C. 

A  contract  "to  start  falling  within  three  daya 
from  this  date,  and  complete  the  falling  by 
November  30,  1890,  and  to  burn  in  a  favourable 
time  about  February  next,"  is  a  single  and  indi- 
visible contract  for  the  clearance  of  land  ;  and 
though  the  contractor  violate  his  contract  by 
burning  before  the  time  appointed,  the  proprietor, 
of  the  land  is  liable  for  injury  to  his  neighbour*8 
property  arising  therefrom,  for  the  le^  con- 
sequences of  doing  an  act  at  an  improper  time, 
and  doing  it  in  an  improper  manner  are  indis- 
tinguishable.   Ih. 

And  see  further  NEaLlGENCE. 

Manager  of  Bank.] — Censure  of  a  manager's 
conduct  in  leaving  signed  cheques,  blank  as  to 
the  amount,  in  the  hands  of  clerks  to  be  used  by 
them  at  discretion.  Bevcndge  v.  Beverldge, 
L.  R.  2  H.  L.  Sc.  183. 

Censure  of  manager's  conduct  in  depositing* 
company's  cash  in  certain  banks  without  consent 
of  all  the  partners.     lb. 

A  manager  exceeds  his  powers  by  increasing 
the  wages  of  the  company's  servants,  and  also  by 
substituting,  for  the  original,  more  expensive 
machinery  without  consent  of  the  partners.  lb. 

Of  Harbour-master  —  Liability  of  Harbour 
Gommiisionen.] — The  "  R.,"  which  was  anchored 
in  F.  outer  harbour,  having  to  be  beached  in 
the  inner  harbour,  8.,  the  harbour-master, 
directed  the  master  of  the  "  R."  where  to  beach 
her.  Before  the  "  R."  left  the  outer  harbour,  S. 
came  on  board,  although  a  Trinity-house  pilot 
was  on  board,  and  when  she  had  arrived  near  the 
place  where  she  had  to  be  beached,  gave  direc- 
tions as  to  the  lowering  of  her  anchor.  The  "  R.'* 
overran  her  anchor  and  grounded  on  it,  sustain- 
ing damage.  In  an  action  against  the  harbour 
commissioners  and  S.,  the  court  found  as  a  fact 
that  there  was  negligence  on  the  part  of  8.,  and 
that  the  place  where  the  *'  R."  grounded  was  out- 
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side  the  jurisdiction  of  the  harbour  commissjonen : 
— Held,  that  the  duties  of  the  harbour-master 
comprised  directions  as  to  the  mooring  and  beach- 
ing of  vessels  ;  that  by  giving  directions  when  he 
went  on  board,  S.  had  i-esumed  the  functions  as 
harbour-mast-er,  and  that  he  and  the  commis- 
sioners were  therefore  liable  for  the  damage  done 
to  the  *R."  The  Bhusina,  54  L.  J.,  P.  72  ;  10 
P.  D.  131  ;  53  L.  T.  30 ;  33  W,  R.  794  ;  5  Asp., 
M.  C.  460— C.  A, 

V.  TreJtpast, 

06neral  Bule.]— A  principal  is  not  liable  in 
trespass  for  the  act  of  his  agent  unless  he  autho- 
rised it  beforehand,  or  subsequentlj  assented  to 
it  with  knowledge  of  what  had  been  done.  Free- 
man V.  Eosher,  13  Q.  B.  780  ;  18  L.  J.,  Q.  B.  340. 

Wrongfiil  DiftreM.]— The  defendants  received, 
on  behalf  of  the  owners,  the  rent  of  a  house,  of 
which  the  plaintiff  was  tenant.  Rent  being  in 
arrear,  the  defendants  signed,  as  agents  for  the 
owners,  a  warrant  of  distress,  and  delivered  it  to 
a  broker  to  be  executed.  Before  it  was  actufdlv 
executed,  the  plaintiff  tendered  to  the  defen- 
dants the  amount  due,  which  they  refused  to 
receive  on  the  ground  that  a  distress  warrant 
had  issued.  The  plaintiff  subsequently  tendered 
the  amount  to  the  broker,  who  refused  to  receive 
it  unless  certain  alleged  costs  of  distress  were 
also  paid.  The  broker  having  subsequently  dis- 
trained : — Held,  that  the  distress  was  unlawful, 
and  that  the  defendants  were  not  mere  agents 
conveying  an  authority  from  the  landlords,  but 
persons  committing  a  wrongful  act ;  and  there- 
fore liable  for  the  damages  sustained  by  the 
plaintiff.  Bennett  v.  Bayeg,  5  H.  &  N.  391  ;  29 
L.  J.,  Ex.  224  ;  2  L.  T.  156  ;  8  W.  R.  320. 

The  right  of  A.  to  do  an  act,  e.g.  to  distrain 
on  the  property  of  B.,  depends  on  the  authority 
he  really  has,  not  on  what  he  says  he  has.  Snell 
v.  Finch,  13  C.  B.  (N.8.)  651  :  32  L.  J.,  C.  P.  117  ; 
9  Jur.  (N.S.)  333  ;  7  L.  T.  747 ;  11 W.  R.  341.  See 
also  ante,  col.  935. 

vi.  Malicioiu  ProtectUion, 

Anthority  of  Bank  Manager  to  Proiecnto  on 
Behalf  of  Bank.] — In  an  action  for  a  malicious 
prosecution  against  an  incorporated  banking 
company  the  jury  found  that  the  same  had  been 
authorised  on  behalf  of  the  bank  by  W.,  the 
acting  manager,  and  were  directed  by  the  judge 
that  it  was  to  be  inferred  from  W.'s  position  as 
manager  that  he  had  sufficient  power  under  the 
circumstances  for  directing  a  prosecution.  A 
rule  nisi  to  enter  a  nonsuit  or  for  new  trial  was 
discharged : — Held,  on  appeal,  that  assuming 
the  prosecution  to  have  been  authorised  by  W., 
the  direction  to  the  jury  to  the  effect  that  it  was 
to  be  inferred  from  W.'s  position  that  he  had 
authority  to  direct  the  prosecution,  was  on  the 
evidence  incorrect.  Bank  of  New  South  Wales 
V.  Owston,  48  L.  J.,  P.  C.  25  :  4  App.  Cas.  270  ; 
40  L.  T.  500 ;  14  Cox,  C.  C.  267. 

The  arrest,  and  still  less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
banking  business,  and  therefore  not  within  the 
ordinary  scope  of  a  bank  manager's  authority. 
Evidence  accordingly  is  required  to  shew  that 
such  arrest  or  prosecution  is  within  the  scope  of 
the  duties  and  class  of  acts  such  manager  is 
authorised  to  perform.  That  authority'  may  be 
general,  or  it  may  be  special  and  derived  from 
the  exigency  of  the  particular  occasion  on  which 


it  is  exercised*  In  the  former  case  it  is  enough 
to  shew  commonly  that  the  agent  was  acting  in 
what  he  did  on  behalf  of  the  principal ;  but  in 
the  latter  case  evidence  must  be  given  of  a  state 
of  acts  which  shews  that  such  exigency  is  present, 
or  from  which  it  might  reasonably  be  supposed 
to  be  present.  Rule  made  absolute  for  a  new 
triaL    lb. 

Aetion  againit  Corporation.]  —An  action  for  tL 
malicious  prosecution  will  lie  against  a  company. 
Stevens  v.  Midland  Ry,  (10  Ex.  352)  not  followed. 
The  employment  of  policemen  by  a  railway  com- 
pany to  protect  their  property  is  an  act  within 
the  scope  of  the  incorporation  of  the  company. 
Edvmrds  v.  Midland  Ry.,  60  L.  J.,  Q.  B.  281  ;"6 
Q.  B.  D.  287  ;  43  L.  T.  694  ;  29  W.  R.  609  ;  45 
J.  P.  374. 

A  railway  company,  though  a  corporation,  is 
liable  to  an  action  for  false  imprisonment  if  the 
act  is  committed  by  the  authority  of  the  com- 
pany ;  the  authority  need  not  be  under  seal,  but 
it  lies  on  the  plaintiff  to  give  evidence  justifying 
the  jury  in  finding  that  the  company's  servants 
who  imprisoned  him  or  some  of  them  had  autho- 
rity from  the  company  to  do  so.  Goffy.  G,  X.  Ry., 
3  El.  &  El.  672  ;  30  L,  J.,  Q.  B.  148 ;  7  Jur.  (N.8.) 
286  ;  3  L.  T.  850. 

vii.  In  Other  Cases. 

Conyenion.] — Semble,  if  an  agent,  acting 
under  the  direction  of  a  committee  for  managing 
the  affiairs  of  an  incorporated  company,  commits 
a  conversion,  he  renders  the  company  liable. 
Duncan  v.  Surrey  Canal  Proprietors,  3  Stark.  50. 

Aieanlt.] — ^Where  the  chief  and  under  secre- 
taries for  Ireland  gave  directions  to  have  a  meet- 
ing legally  prevented,  it  was  held  in  an  action 
against  them  for  assault  that  they  were  not 
responsible  for  any  illegality  in  the  method 
in  which  those  directions  were  carried  out  by  the 
chief  commissioner  of  police  and  his  subordinates^ 
who  were  the  servants  of  the  Crown,  to  whom 
alone  they  were  responsible.  O' Byrne  v.  Ifar- 
tingto7i,  Ir.  R.  11  C.  L.  445— Ex.  Ch. 

Liability  of  Memben  of  Trade  Union  for  Aota 
of  Biitriet  Delegate.]— The  plaintiffs  were  ship- 
wrights, employed  by  the  day  by  a  firm  of  ship- 
repairers  to  execute  repairs  to  the  woodwork  of 
a  ship.  Some  ironworkers  who  were  members  of 
a  trade  union  were  employed  on  the  ironwork  of 
the  ship,  and  they  objected  to  working  in  the 
same  yard  with  the  plaintiffs  upon  the  ground 
that  the  latter  had  previously  worked  at  iron- 
work on  ships  in  another  yard.  The  district 
delegate  of  the  union  was  called  in  by  the  iron- 
workers, and  he  informed  the  employers  that 
the  ironworkers  would  leave  off  work  unless  the 
plaintiffs  were  discharged  that  day.  In  con- 
sequence of  that  threat  the  plaintiffs  were  dis- 
charged at  the  end  of  the  day.  The  plaintiffs 
brought  an  action  against  the  district  delegate^ 
the  chairman,  and  the  general  secretary  of 
the  union,  for  maliciously,  and  with  intent  to 
injure  the  plaintiffs,  inducing  the  employers  to 
discharge  the  plaintiffs,  and  to  refuse  to  engage 
them  again.  The  jury  found  that  the  district 
delegate  had  acted  maliciously,  and  that  the 
plaintiffs  had  been  injured  thereby,  but  that  the 
other  two  defendants  did  not  authorise  his  acts  : 
— Held,  that  the  district  delegate  was  not  the 
agent  or  servant  of  the  members  of  the  union,  so 
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as  to  render  each  member  liable  for  his  acts,  and 
that,  therefore,  the  chairman  and  general  secre- 
tarj  weie  not,  merely  by  reason  of  their  being 
members  of  the  union,  liable  in  the  action. 
I^lood  V.  Jackson,  64  L.  J.,  Q.  B.  665  ;  [1895]  2 
Q.  B.  21  ;  14  R.  397  ;  43  W.  R.  453 ;  59  J.  P. 
388— C.  A.      Affirming  72  L.  T.  589. 

It  was  held  on  appeal,  howeyer,  that  no  action- 
able wrong  had  been  committed  by  the  district 
delegate.  See  S.  C,  nom.  Allen  v.  Flood,  67 
L.  J.,  Q.  B.  119  ;  [1898]  A.  C.  1 ;  77  L.  T.  717  ; 
46  W.  K.  258— H.  L.  (E.) 


Eitoppel  of  Prineipal  by  Aet  of  Agent.] — The 
receipt  of  money  by  an  agent  in  ignorance  that 
the  principal  has  struck  a  docket  is  not  a  for- 
feiture of  the  debt  proved  by  the  principal. 
Qardner,  Ex  parte,  Stnttton,  In  re,  3  Mont,  k 
Ayr.  46  ;  2  Deac.  142 ;  6  L.  J.,  Bank.  66. 

Where  the  Irish  agent  of  an  English  banking 
house  received  payments  in  Irish  currency,  and 
upon  the  footing  of  Irish  interest,  on  account  of 
a  debt  which,  upon  the  construction  of  the  con- 
tract, was  decided  to  be  payable  in  English  cur- 
rency : — Held,  that  the  right  of  the  banking 
house  to  receive  payment  in  such  currency  was 
not  prejudiced  by  the  conduct  of  their  agents. 
^^oel  V.  Bochfort,  10  Bit.  (N.8.)  483  ;  4  CI.  &  F. 
158. 

3.  Effect  of  Fagtobs  Acts. 

a.  Oenerally. 

Statnto.] — 52  &  53  Vict.  c.  45,  amends  and 
eonsulidates  the  Factors  Acts. 

Intention  of  Aeti.] — The  intention  of  the 
Factors  Act  (5  &  6  Vict.  c.  39)  is  that  where  a 
third  person  has  intrusted  goods  or  the  docu- 
ments of  title  to  goods  to  an  agent,  who  in  the 
course  of  such  agency  sells  or  pledges  them,  he 
shall  be  deemed  by  that  act  to  have  misled  any 
one  who  bon&  fide  deals  with  the  agent,  and 
makes  a  purchase  from  or  an  advance  to  him 
without  notice  that  he  was  not  authorised  to 
sell  the  goods  or  to  procure  the  advance.  Cole 
V.  North-  Western  Bank,  44  L.  J.,  C.  P.  233 ;  L.  R. 
10  C.  P.  354  ;  32  L.  T.  733— Ex.  Ch. 

The  statute  was  meant  to  apply  to  those  cases 
where  one  person  has  given  an  apparent  authority 
to  another,  and  a  third  person  has  dealt  with 
that  other  in  the  belief  that  the  authority  really 
existed.    lb. 

Debt  after  Date  of  Aet.] — To  entitle  a  person 
who  claims  a  lien  on  goods  pledged  with  him  by 
a  factor.to  retain  them  under  6  G-eo.  4,  c.  94,  the 
debt  for  which  they  are  pledged  must  really  and 
substantially  have  been  incurred  after  1st  Octo- 
ber, 1826,  and  the  act  of  pledging  must  have 
taken  place  after  that  day.  lS}ss  v.  Willis,  6 
L.  J.  (0.8.)  K.  B.  215. 

Pledge  after  Beyoeation.J — ^An  agent  "in- 
trusted with  and  in  possession  of  goods,  or  of 
the  documents  of  title  to  goods,"  within  the 
Factors  Acts  (6  Geo.  4,  c.  94,  and  5  &  6  Vict.  c.  39), 
is  a  person  who  is  intrusted  as  agent  for  sale  ; 
and  consequently  one  whose  authority  to  sell  has 
been  revoked  cannot  make  a  valid  pledge  of 
goods  which  had  been  intrusted  to  him  for  sale, 
but  which  he  has  wrongfully  retained  after  his 
authority  has  been  revok^,  and  the  goods 
demanded  from  him  by  his  principal.  Fuentes 
V.  MontU,  38  L.  J.,  C.  P.  95  ;  L.  R.  4  C.  P.  93  ; 
19  L.  T.  364 ;  17  W.  R.  208— Ex.  Ch. 


Farther  Pledge.] — ^A  factor  by  pledging  goods 
in  his  possession  or  under  his  control,  as  agent, 
for  an  amount  which  does  not  exhaust  their 
value,  has  not  thereby  parted  with  bis  control 
over  the  goods,  so  as  to  preclude  himself  from 
making  a  further  pledge  for  the  balance  of  their 
value,  which  shall  be  valid  as  against  the  prin- 
cipal. Portalis  v.  Tetley,  37  L.  J.,  Ch.  139  ; 
L.  R.  5  Eq.  140 ;  17  L.  T.  344  ;  16  W.  R.  503. 

Cotton  was  consigned  for  sale  by  A.  to  B.  B. 
deposited  the  bill  of  lading  with  C,  a  broker, 
and  authorised  him  to  receive  and  sell  the  cotton, 
and  subsequently  made  a  further  pledge  to  D.  of 
the  balance  of  the  net  proceeds  of  the  cotton  by 
order  in  writing  communicated  and  assented  to 
by  C. : — Held,  that  the  pledge  to  D.  was  valid  as 
against  A.    lb. 

Benft  flde  Advanee.] — A  merchant  who  has 
enabled  his  factor  to  raise  money  fraudulently 
can  claim  no  redress  against  the  party  who  has 
bon&  fide  made  the  advance.  Vickers  v.  Hertz, 
L.  R.  2H.  L.  (Sc.)113. 

The  goods  or  symbols  of  property  intrusted  to 
the  factor  may  be  regarded  by  unsuspecting 
third  parties  as  his  own,  and  dealt  with  accord- 
ingly under  the  Factors  Act  (5  &  6  Vict.  c.  39). 
Ih. 

A  factor,  after  depositing  dock  warrants  with 
the  defendant,  as  a  security  for  the  advance  of 
money,  withdrew  them  from  his  hands  and  sub- 
stituted other  dock  warrants  for  silk  belonging 
to  the  plaintiffs,  the  defendant  having  no  notice 
that  the  factor  was  not  the  true  owner : — Held, 
that  this  transaction  was  not  protected  by  6 
Geo.  4,  c.  94,  there  being  no  advance  of  money 
on  the  faith  of  such  warrants.    Bonzi  v.  StetoaH, 

4  Man.  &  G.  295 ;  5  Scott  (N.R.)  1 ;  11  L.  J.,  C.  P. 
228. 

Adyanee  on  Promiee  to  lodge  Wanranti.] — A 

wood  broker  gave  to  a  bank,  to  secure  an  advance, 
a  letter  of  hypothecation  on  certain  wools, 
promising  to  lodge  warehouse  warrants  for  them 
next  day.  The  bank  made  repeated  application 
for  the  warrants,  but  did  not  obtain  them.  After 
a  few  days,  the  broker  having  left  his  house,  the 
bankers  by  pressure  obtained  the  keys  of  his 
warehouse,  where  the  wool  was  stored,  and  took 
possession.  Part  of  the  wool  had  belonged  to  a 
customer  of  the  broker,  but  he  was  under 
advances  and  made  no  claim  : — Held,  that  the 
bank  acquired  a  valid  charge  on  the  wool  under 
the  provisions  of  the  Factors  Act  (5  &  6  Vict, 
c.  39).  North  Western  Bank,  Ex  parte,  Slee,  In 
re,  42  L.  J.,  Bk.  6  ;  L.  R.  15  Eq.  69  ;  27  L.  T. 
461 ;  21  W.  R.  69. 

In  leaving  his  house  the  broker  was,  as  it 
turned  out,  absconding  : — Held,  that  the  bank 
had  no  notice  of  this.    Ih, 

Hatnre  of  Advanee — ^Anteeedent  Debt.]— A., 
a  manufacturer,  having  consigned  goods  to  C, 
who  had  acted  as  his  agent,  C.  being  liable, 
together  with  B.,  on  a  bill  of  exchange  which 
hs^  become  due,  obtained  from  B.  300/.  for  the 
purpose  of  taking  up  the  bill,  and  at  the  same 
time  deposited  with  B.,  A.'s  goods.  A.  having 
brought  an  action  to  recover  iMick  the  goods,  the 
judge  told  the  jury  that,  if  they  thought  the 
transaction  was  only  a  circuitous  mode  of  paying 
the  bill,  on  which  B.  was  liable,  it  was  not  within 

5  &  6  Vict,  c  39.  8.  1 : — Held,  that  the  direction 
was  right,  and  that  the  transaction  was  not  pro- 
tected by  the  statute.  Learoyd  v.  Bohinson,  12 
M.  &  W.  745  ;  13  L.  J.,  Ex.  213. 
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The  5  &  6  Vict.  c.  39,  does  not  apply  to 
pledges  for  antecedent  liabilities  (whether  they 
may  or  may  not  have  ripened  into  debts),  where 
no  actual  advance  is  made  at  the  time  of  the 
pledge.  Mac  nee  v.  Gortt^  L.  R.  4  Eq.  361 ;  15 
W.  R.  1197. 

H.  requested  W.  to  purchase  cotton  for  him,  to 
be  delivered  and  paid  for  on  a  future  day.  W. 
made  such  purchase  in  his  own  name  through 
C,  a  broker.  When  the  cotton  was  ready  for 
delivery,  the  price  had  fallen  and  C.  refused  to 
pay  for  it,  unless  provided  with  security  sufficient 
to  oover  the  difference  between  the  contract 
price  and  the  value  at  the  price  of  the  day. 
H.  accordingly  indorsed  and  deposited  with  W., 
who  indorsed  and  deposited  with  C,  a  bill  of 
lading  of  goods  consigned  to  H.,  and  C.  there- 
upon completed  the  purchase  of  the  cotton. 
Such  goods  were  in  fact  consigned  to  H.  as  the 
plaintiffs  factor  : — Held,  that  the  deposit  of  the 
bill  of  lading  was  valid  as  against  the  plaintiff, 
and  that  it  was  not  made  in  respect  of  an  ante- 
cedent debt  due  from  H.  to  W.  Jetoan  v.  WJiU- 
worth,  36  L.  J.,  Ch.  127  ;  L.  R.  2  Eq.  692 ;  14 
W.  R.  1020. 

The  appellants,  merchants  at  Singapore,  em- 
ployed M.  in  London  as  agent  to  sell,  without 
authority  to  pledge,  cargoes  which  they  from 
time  to  time  consigned  to  him.    M.  employed 
the  respondents,  London  brokers,  to  sell  the 
appellants'  consignments,  and  also  in  speculative 
purchases  on  his  own  account.    The  respondents 
purchased  shellac  for  M.  without  disclosing  that 
they  were  buying  as  agents,  and  therefore  were 
personally  liable  to  the  vendors  on  the  contracts. 
Subsequently   they  made    advances    to    M.  to 
enable  him  to  pay  deposits  on  the  shellac,  and 
took  as  security  bills  of  lading  of  some  of  the 
appellants'  cargoes.    They  had  no  notice  that  M. 
was  acting  improperly  in  pledging  the  cargoes. 
On  obtaining  the  advances  M.  gave  the  respon- 
dents cheques  for  the  amount  of  the  deposits, 
which  were  then  paid  by  the  respondents  : — 
Held,  that  the  obligation  under  which  M.  lay  to 
the  respondents  to  pay  the  deposits  and  thus 
prevent  their  being  called  upon  to  pay  them, 
did  not  constitute  an  antecedent  debt  within  the 
meaning  of  the  Factors  Act,  5  &  6  Vict.  c.  39, 
s.  3,  and  that  the  pledges  were  made  in  respect 
of  bon4  iide  advances,  and  not  of  antecedent 
debts,  and  were   valid  against  the  appellants. 
Kaltenbach  v.  Leurift,  55  L.  J.,  Ch.  58  ;  10  App. 
Cas.  617  ;  53  L.  T.  787  ;  34  W.  R.  477— H.  L.  (E.) 
M.  also  pledged  with  the  respondents  pepper 
consigned  to  him  for  sale  by  the  appellants,  to 
secure  an  advance  protected  by  the  Factors  Acts. 
The  goods  had  been  sold  for  M.  by  the  respon- 
dents, but  not  delivered  to  the  purchasers,  nor 
paid  for,  when  M.  died  insolvent  and  heavily 
indebted  to  the  respondents  on  a  general  account. 
After  the  sale,  but  before  receiving  the  proceeds, 
the  respondents  had  notice  that  the  appellants 
claimed  the  pepper  and  the  proceeds  : — Held, 
that  after  repayment  of  the  respondents'  advance 
the  surplus  proceeds  of  sale  belonged   to  the 
appellants ;  that  the  appellants  could  sue  the 
respondents  for  such  surplus,  whether  on  the 
ground  of  privity  of  contract,  or  on  the  ground 
of  property,  or  under  the  Factors  Act,  5  &  6 
Vict.  c.  39,  s.  7.    New  Zealand  and  Australian 
Land  Co.  v.   Watson  (7  Q.  B.  D.  374),  distin- 
guished and  explained.    Ih. 

B.,  having  sold  500  sacks  of  flour  to  H.  con- 
signed them  to  him  by  sea,  with  600  more  to  sell 


on    commission.      The    captain    of    the   vessel  j  (0.8.)  K.  B.  183. 


executed  and  handed  to  B.  two  duplicate  bills  of 
lading  expressed  to  be  "to  order  or  assigns  ; " 
and  one  of  them  having  been  forwaixled  by  B.  to 
H.  unindorsed,  the  latter  on  the  9th  of  February, 
1878,  deposited  it  with  a  discount  company  (who 
carried  on  business  in  the  same- town  as  himself) 
to  secure  an  advantage  of  6002.  then  made  to 
him.  On  the  1 1th  of  February  H.,  who,  in  the 
meantime,  and  without  informing  B.  of  the 
transaction  of  the  9th  had  obtain^  from  him 
the  duplicate  bill  of  lading  duly  indorsed, 
deposited  it  also  with  the  company,  at  whose 
instance  he,  on  the  13th,  further  executed  to 
them  a  letter  of  lien,  antedated  the  9th,  upon 
the  whole  cargo,  in  respect  both  of  the  600^. 
advance  and  of  about  8002.  the  amount  of 
certain  bills  of  exchange  previously  discounted 
for  him  by  the  company,  and  just  reaching 
maturity.  The  vessel  arrived  shortly  afterwards, 
and  the  company  discovered  that  H.  was  owner 
of  only  half  the  flour,  whereupon  B.  having 
brought  an  action  to  have  his  own  half  relieved 
from  the  company's  lien  : — Held  (by  Ball,  C, 
and  Deasy,  L.J.,  dissentiente  Fitzgibbon,  L.J.), 
that  the  plaintiff  was  entitled  to  the  relief 
sought.  Blake  v.  Belfast  Discount  Co.^  5  L.  R., 
Jr.  410— C.  A. 

Where  defendants  receiving  a  pledge  from  a 
factor  for  an  antecedent  debt,  sell  it,  they  Can- 
not, under  6  Geo.  4,  c.  94,  s.  3,  hold  the  proceeds 
against  the  real  owner,  but  Rre  liable  to  him  in 
trover  ;  but  in  estimating  the  damages  they  are 
entitled  to  credit  for  the  balance,  if  any,  due 
from  the  owner  to  the  factor.  Taylor  v.  Tnt^ 
man,  1  M.  &  M.  453. 

Money  need  not  Pan.] — It  is  not  necessary,  in 
order  that  a  purchase  may  be  protected  under  6 
Geo.  4,  c.  94,  s.  4,  that  money  should  actually 
pass  ;  the  section  applies  equally  where  the  goods 
are  transferred  in  consideration  of  an  antecedent 
debt,     riiachrah  v.  Fergusson,  25  W.  R.  307. 

In  ease  of  Pledge.]— If  A.  holding  B.'s  goods 
with  a  lien  on  them  against  B.,  transfer  them  to 
C,  C.  cannot  hold  them  against  B.  to  the  extent 
of  A.'8  lien  under  6  Geo.  4,  c.  94,  s.  5,  unless  the 
transfer  be  expressly  made  as  a  pledge.  Thomp- 
son V.  Farmer,  1  M.  &  M.  48. 

Principal  Indebted  to  Factor.] — Whether  a 
factor  has  a  right  to  pledge  the  goods  of  his 
principal,  under  6  Geo.  4,  c.  94,  s.  5,  depends 
upon  the  question  whether,  upon  the  balance  of 
ail  accounts  between  them,  the  principal  is 
indebted  to  the  factor.  Accordingly,  a  factor, 
by  the  desire  of  his  principal,  kept  separate 
accounts  of  sales  in  one  set  of  which  the  princi- 
pal was  solely,  and  in  the  other  but  partly 
interested.  The  factor  made  a  pledge  of  goods 
consigned  to  him  on  the  latter  set,  for  the  pur- 
pose of  meeting  a  draft  drawn  by  his  principal 
against  that  account.  At  the  time  of  the  pledge 
the  factor,  if  the  general  account  were  taken, 
was  indebted  to  his  principal  in  a  larger  sum 
than  it  was  necessary  to  raise  by  the  pledge.  If 
the  accounts  were  taken  separately,  the  principal 
was  indebted  to  the  factor  upon  the  account 
on  which  the  draft  was  drawn,  and  to  which 
account  the  goods  pledged  belonged:  —  Held, 
that  the  factor,  in  these  circumstances,  had  no 
right  to  pledge ;  and  that  the  person  to  whom 
they  were  pledged  could  not  retain  them  against 
the  principal.     Robertson  v.  Kensington,  8  L.  J. 
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Where  the  principal  in  such  a  case  omitted  for 
some  time  to  make  any  demand,  or  any  commu- 
nication to  the  person  who  received  the  pledge : — 
Held,  that  such  omission  could  not  be  considered 
as  an  affirmance  of  the  act  of  the  factor,  unless 
it  appeared  that  the  delay  had  caused  an  altera- 
tion in  the  situation  of  the  parties.    lb. 

And  see  Taylor  y.  Trtttrmanf  supra. 

Hotiee  of  Ag^nt'i  Mala  fldei.]— Under  6  &  6 
Vict.  c.  39,  a  contract  with  an  agent  for  the 
pledge  of  goods  will  be  valid  as  against  the 
principal,  though  the  person  dealing  with  the 
agent  knows  him  to  be  only  an  agent  in  respect 
of  the  goods  pledged,  provided  that  the  person 
so  dealing  acts  bon&  fide  and  without  notice  that 
the  agent  is  acting  malA  fide  and  beyond  his 
authority.  yavvUhaw  v.  Brownrigg^  2  De  G. 
M.  &  G.  441 ;  21  L.  J.,  Ch.  908  ;  16  Jur.  979. 

To  deprive  the  pledgee  of  the  protection  of  the 
statute,  he  must  be  fixed  with  knowledge  that 
the  agent  is  so  acting  as  above  stated,  and  no 
mere  suspicion  will  amount  to  notice  ;  nor  will 
the  knowledge  that  the  agent  has  power  to  sell 
the  goods  coi^titnte  notice  that  he  has  not 
power  to  pledge  them.    Ih, 

Where  an  agent  intrusted  with  a  document  of 
title  to  goods  pledges  it  mal&  fide,  or  without 
authority,  it  is  necea^ary,  in  order  to  deprive  the 
transaction  of  the  protection  given  by  5  &  6  Vict. 
c  39,  s.  1,  and  to  bring  it  within  the  proviso  of 
8.  3,  that  the  jury  should  find  categorically  that 
the  lender  had  notice  of  the  agent's  mala  fides 
or  want  of  authority.  Oobind  Chvnder  Sein  v. 
jRyan,  9  Moore,  Ind.  App.  140 ;  16  Moore,  P.  C 
230 ;  8  Jur.  (N.S.)  343  ;  6  L.  T.  559  ;  10  W.  R. 
165.    S.  ?„Diru/flas  v.  Ewin^,  6  Ir.  C.  L.  R.  395. 

To  prove  such  notice  it  is  sufficient  to  shew 
that  the  circumstances  attending  the  transaction 
were  such  as  that  a  reasonable  man,  and  a  man 
of  business,  applying  his  understanding  to  them, 
would  certainly  infer  that  the  agent  had  not 
authority  to  make  the  pledge,  or  that  he  was 
acting  mal&  fide  in  respect  thereof  against  his 
principals.    2  b. 

Bankers  having,  at  the  request  of  I.  L.,  made 
advances  to  S.  L.,  and  having  a  lien  on  certain 
goods  in  their  possession  in  respect  thereof,  it 
was  agreed  between  the  bankers  and  I.  L.  that, 
in  consideration  of  the  delivery  of  those  goods  to 
I.  L.,  the  latter  should  deliver  to  the  bankers 
certain  other  goods  intrusted  to  I.  L.  by  the 
plaintiff,  his  principal,  to  be  held  as  a  lien  by 
the  bankers  in  place  of  the  other  goods,  and  also 
in  respect  of  any  future  advances  to  be  made  to 
8.  L.,  and  which  I.  L.  requested  the  Imnkers  to 
make,  and  which  agreement  was  carried  out,  and 
further  advances  made  to  S.  L.,  in  pursuance  of 
such  request : — Held,  that,  the  bankers  having 
no  notice  of  the  plaintiffs  title,  the  transaction 
was  protected  by  5  &  6  Vict.  c.  39.  Sheppard  v. 
Union  Bank  of  London,  7  H.  &  N.  661  ;  31  L.  J., 
Ex.  164  ;  8  Jur.  (N.s.)  264 ;  5  L.  T.  767 ;  10 
W.  R.  299. 


Pleadingi.] — To  a  plea  setting  up  these 


facts  to  detinue  oy  the  owner  of  the  goods 
against  the  bankers,  he  replied,  first,  that  he 
was  induced  to  intrust  I.  L.  with  the  possession 
of  the  goods  by  the  fraud  of  I.  L. ;  secondly,  that 
the  agreement  by  I.  L.  to  deliver  the  goods  by 
way  of  pledge  was  not  made,  nor  were  the  goods 
deliver^  to  the  bankers  in  the  ordinary  course 
of  business ;  and  thirdly,  that  the  goods  first 
deposited  with  the  bankers  were  not  I.  L.'s  goods. 


nor  had  the  bankers  any  lien  thereon  from  I.L. : 
— Held,  that  the  facts  disclosed  by  the  plea 
constituted  an  answer  to  the  action  under  5  &  6 
Vict.  c.  39,  and  that  neither  replication  avoided 
the  plea.    lb. 

Power  of  Agent  to  Mortgage.] — The  Factors 
Acts  do  not  empower  an  agent  acting  under  a 
power  of  attorney  in  a  non-mercantile  transac- 
tion to  mortgage  the  property  of  the  principal. 
Lewis  V.  Rawtdale,  55  L.  T.  179  ;  36  W.  R.  8. 


b.  Docnments  within  the  Acts. 

Bill  of  Lading-]— Under  6  Geo.  4,  c.  94,  s.  2, 
an  intrusting  with  the  bill  of  lading  for  the  pur- 
pose of  the  «de  of  goods  was  not  an  intrusting 
with  a  dock  warrant,  which  represented  those 
goods,  notwithstanding  that  the  possession  of 
the  bill  of  lading  enabled  the  holder  of  it  to 
obtain  possession  of  the  dock  warrant.  Hat' 
Jitld  V.  Phillips,  12  CL  &  F.  343  ;  14  M.  &  W. 
666.    Affirming  9  M.  &  W.  647  ;  1 1  L.  J.,  Ex.  425. 

Deliyexy  Orders.] — ^Nor  were  delivery  orders 
within  6  Geo.  4,  c.  94,  s.  2.  Jenkins  v.  (/sbortiCj 
7  Man.  &  G.  678  ;  8  Scott  (N.R.)  605  ;  13  L.  J., 
C.  P.  196;  8  Jur.  1139. 

East  India  Warrants.] — Nor  East  India  war- 
rants. Taylor  v.  Trueman,  M.  &  M.  463 ;  Taylor 
V.  Kymer,  3  B.  &  Ad.  320  ;  1  L.  J.,  K.  B,  114. 

Stook  Gertiflcates.] — The  Neapolitan  govern- 
ment raised  money  upon  cei*tain  certificats  de 
rentes,  or  bonds.  With  each  ccrtificat  or  bond 
was  delivered  a  document  called  a  "  bordereau," 
annexed  to  which  was  a  series  of  coupons,  or 
receipts,  for  successive  half-yearly  payments  of 
the  rentes,  or  dividends.  When  the  coupons 
attached  to  the  boixlereau  were  all  made  use  of. 
the  holder  of  the  certificat  and  remaining  bor- 
dereaux was  entitled  to  receive  from  the  Nea- 
politan government  a  new  bordereau,  with  a  new 
set  of  coupons  :  both  these  instruments  referred 
to  the  certificat,  and  they  were  never  sold  in  the 
Loudon  market  without  being  accompanied  by 
the  certificat.  The  plaintiff  being  possessed  of 
certain  of  these  certi^cats  and  bordereaux,  de- 
posited the  latter  with  his  broker,  for  the  purpose 
of  his  procuring  from  the  Neapolitan  govern- 
ment new  bordereaux,  retaining  the  certificats 
in  his  own  hands.  The  broker,  having  procured 
new  bordereaux  with  coupons,  fraudulently 
pledged  them  with  the  defendant.  In  detinue 
by  the  original  owner,  it  was  left  to  the  jury  to 
say — first,  whether  the  bordereaux  and  coupons 
(unaccompanied  by  the  certificats)  were  nego- 
tiable securities,  passing  by  delivery,  in  the  same 
manner  as  bank  notes,  exchequer  bills,  and  the 
like  instruments ;  secondly,  whether  the  defen- 
dant had  exercised  due  caution  in  receiving 
them  from  the  broker  without  inquiring  for  the 
certificats  to  which  they  referred : — Held,  that 
the  direction  was  right ;  and  the  jury  having 
found  a  verdict  for  the  plaintiff,  the  court  refused 
to  disturb  it.  Lang  v.  Smith,  5  M.  &  P.  78  ; 
7  Bing.  284  ;  9  L.  J.  (0.8.)  C.  P.  91. 

Certificates  of  railway  stock  are  not  goods 
within  the  meaning  of  5  &  6  Vict.  c.  39.  Free.' 
man  v.  Appleyard,  1  N.  R.  30 ;  32  L.  J.,  Ex. 
176  ;  7  L.  T.  282. 


Bsesipts.] — ^Where,  in  order  to  save  trouble, 
delivery  orders  were  not  signed,  but  an  arrange- 
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ment  was  made  that  delivery  should  be  made  to 
persons  producing  cash  receipts  from  the  cashiers 
of  the  holders  of  the  bill  of  lading,  such  receipts 
cannot  be  considered  as  a  document  of  title 
within  s.  5  of  the  Factors  Act,  1877  (40  &  41 
Vict.  c.  39).  Xemp  v.  Falk,  52  L.  J.,  Ch.  167  ; 
7  App.  Cas.  585  ;  47  L.  T.  457 ;  31  W.  R.  128  ; 
5  Asp.  M.  C.  l^H.  L.  (E.) 

Warranta.] — ^Where  a  factor,  the  consignee  of 
goods  for  sale,  and  indorsee  of  the  bills  of  lading, 
had  landed  and  warehoused  the  goods,  and  taken 
the  wharfinger*8  certificates  and  dock  warrants 
in  his  own  name,  and  then  pledged  the  certificates 
and  dock  warrants  for  an  advance  of  money 
on  his  own  account : — Held,  that  such  pledge 
was  not  protected  by  6  Qeo.  4,  c.  94,  s.  2,  in  an 
action  of  trover  by  the  real  owner  of  the  goods. 
Close  V.  Ilolmeg,  2  M.  &  Rob.  22. 

A.  purchased  and  paid  for  East  India  silks, 
the  warrants  for  which  he  sent  to  B.,  his  broker, 
with  bills  to  nearly  their  value  drawn  upon  B., 
which  he  accepted.  B.  did  not  pay  his  accept- 
ances when  due,  but  received  from  A.  the 
acceptances  of  A.  to  nearly  the  same  amount, 
for  the  purpose  of  taking  up  his  own  acceptances, 
but  which  he  applied  to  his  own  use,  and  after- 
wards pledged  the  warrants  with  C.  In  trover 
for  the  warrants  by  A.  against  C. : — Held,  that 
by  6  Geo.  4,  c.  94,  s.  8,  B.,  not  having  paid  his 
own  acceptances,  had  no  lien  upon  the  warrants 
which  he  could  transfer  to  C. ;  and  that  there- 
fore C.  had  no  right  to  detain  them  as  against  A. 
Fletcher  v.  Heath,  1  M.  &  Rob.  335 ;  7  B.  &  C. 
517;  6  L.  J.  (O.s.)  K.  B.  95. 

Seenrity  of  Furnitnre.J^The  5  &  6  Vict.  c.  39 
applies  to  mercantile  transactions,  and  not  to 
the  cases  of  advances  made  upon  the  security  of 
furniture  used  in  a  furnished  house — ^not  in  the 
way  of  trade — ^to  the  apparent  owner  of  such 
fumituTe,  «iKdi  apparent  owner  afterwards 
appearing  to  be  the  agent  intrusted  with  the 
custody  of  the  furniture  by  the  true  owner. 
Wood  V.  BowcUffe,  6  Hare,  191 ;  11  Jur.  707,  915. 

c.  Agents  Intrusted  with  Possession. 

WarehouBe  -  keepen.  ]  —  A  warehouse  -  keeper 
who  has  goods  deposited  with  him  as  such  is  not 
*'an  agent  intrusted  with  the  possession"  of 
them  within  the  Factors  Act  (5  &  6  Vict.  c.  39), 
although  he  is  also  a  broker,  and  is  usually 
employed  to  sell  the  goods,  but  always  upon 
si)ecific  instructions  for  that  puriKwe  received 
from  the  principal.  Cole  v.  Sorth-Wettem 
Bank,  44  L.  J.,  C.  P.  233 ;  L.  R.  10  C.  P.  354  ; 
32  L.  T.  733— Ex.  Ch.    Affirming  22  W.  R.  861. 

One  Slee  carried  on  the  business  of  a  sheep's 
wool  broker  in  Liverpool,  and  also  that  of  a 
warehouse-keeper.  In  his  capacity  of  warehouse- 
keeper  he  was  in  the  habit  of  receiving  from  the 
plaintiffs,  merchants  in  London,  bills  of  lading 
lor  sheep's  wool  and  goats'  wool  to  arrive  in 
Liverpool,  which  when  landed  was  deposited  in 
his  warehouses,  under  directions  to  send  the 
plaintiffs  a  report  and  valuation,  but  he  was  not 
authorised  to  sell  without  specific  instructions. 
The  sheep's  wool  so  deposited  with  him  was 
usually  sold  by  Slee,  and  the  proceeds  received 
by  him  for  the  plaintiffs.  The  goats'  wool  Slee 
never  8old,  he  not  being  a  goats'  wool  broker. 
Having  wools  of  the  plaintiffe  of  both  descrip- 
tions in  his  warehouse,  but  not  having  received 
any  instructions  as  to  the  sale  of  either,  Slee 
professed  to  pletlge  the  whole  with  the  defen- 


dants, bankers  in  Liverpool,  by  a  letter  in  which 
he  undertook  to  hold  them  as  trustee  for  the 
defendants,  to  secure  the  sum  advanced  : — Held, 
that  Slee  was  not,  as  to  any  of  the  wools  so 
agreed  to  be  pledged,  "  an  agent  intrusted  with 
the  possession  "  within  the  Factors  Act  (5  &  & 
Vict.  c.  39).    Ih. 

Wliarflngeri.] — A  wharfinger,  who  was  also  a 
flour  factor,  having  flour  sent  to  him  to  keep 
till  further  orders,  was  not  an  agent  intrusted 
with  the  flour  within  6  Geo.  4,  c.  94,  s.  4,  so  a& 
to  give  validity  to  a  sale  by  him  of  the  flour. 
Mo7ik  V.  WhiUenhury,  2  B.  &  Ad.  484  ;  1  M.  A. 
Rob.  81. 

Merchanti*  Clerk.]— A  clerk  to  a  wine  mer- 
chant, who  is  authorised  by  his  employer  to  sign 
delivery  orders  per  procuration,  and  who  by  doing- 
so  obtains  the  possession  of  dock  warrants 
relating  to  goods  belonging  to  his  master,  and 
afterwards  obtains  an  advance  of  money  upon 
the  security  of  such  dock  warrants,  is  not  an 
agent  intrusted  with  the  possession  of  documenta 
within  the  meaning  of  the  statute,  so  as  to  give 
validity  to  the  contract,  and  his  employer  may 
recover  possession  of  such  warrants  from  the  per* 
son  with  whom  they  are  pledged,  though  the 
advance  was  made  bonft  fide.  Lamb  v.  Atten- 
borough,  1  B.  &  S.  831  ;  31  L.  J.,  Q.  B.  41 ;  8  Jur. 
(N.S.)  280  ;  10  W.  R.  20. 

Insnranee  Agenti.] — Merchants  in  London 
upon  the  Instruction  of  shipping  agents  at 
Havannah  with  respect  to  a  cargo  of  tobacco  to 
be  consigned  to  the  London  merchants,  and  after 
receiving  the  shipping  documents,  effected 
policies  of  marine  insurance  in  the  ordinary  form 
on  behalf  and  for  the  benefit  of  all  parties  whom 
it  might  concern.  The  Havannah  agents  shipped 
and  consigned  the  tobacco  in  their  own  names, 
but  were  in  fact  acting  as  commission  agents  for 
Havannah  merchants  to  whom  the  tobacco 
belonged  ;  and  the  London  merchants  before 
effecting  the  policies  had  notice  that  the 
Havannah  agents  had  an  unnamed  principal.  A 
total  loss  having  occurred,  the  London  merchants 
received  the  policy  moneys,  but  before  receipt 
had  notice  that  the  moneys  were  claimed  by  the 
Havannah  principals : — Held,  by  Lord  Black- 
bum,  that  the  case  fell  within  the  Factors  Act 
(6  Geo.  4,  c.  94),  s.  1.  Sed  quaere  by  Lord  Fitz- 
gerald. Mildred  v.  Manpons,  53  L.  J.,  Q.  B.  33  ; 
8  App.  Cas.  874  ;  49  L.  T.  685 ;  32  W.  R.  125  ; 
5  Asp.  M.  C.  182— H.  L.  (E.) 

Pictures  were  deposited  by  the  owner  with  J. 
(whose  ordinary  business  was  that  of  an  agent 
for  procuring  business  for  two  insurance  offices 
in  Liverpool),  with  instructions  then  or  sub* 
sequently  given  to  sell  them  for  him  for  a 
certain  commission : — Held,  that  J.  was  an  agent 
intrusted  with  the  possession  of  goods,  and  con- 
sequently that  the  owner  was  bound  by  a  contract 
of  pledge  bon&  tide  made  with  him.  Heynuin  v. 
Flewker,  13  C.  B.  (N.s.)  519 ;  1  N.  R.  479 ;  32 
L.  J.,  C.  P.  132  ;  9  Jur.  (N.s.)  895. 

Forwarding  Agent.]  —  The  plaintifib,  being 
silk  manufacturers  in  Germany,  appointed,  in 
addition  to  other  agents  in  London,  Fahmbach 
to  act  as  their  agent  in  London.  The  course  of 
business  was  as  follows: — It  was  Fahmbach's 
duty  to  call  upon  certain  named  customers  of  the 
plaintiffs  and  get  orders  for  silks.  These  orders 
he  then  transmitted  to  the  plaintiff,  giving  a 
list  of  the  buyers,  and  of  the  quantities  ordered 
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by  each  buyer.  The  goods  ordered  were  then 
sent  over  together  from  Germany  to  Fahmbach, 
whose  duty  it  was  then  to  forwaid  to  each  buyer 
the  amount  purchased  by  him.  It  did  not  appear 
that  Fahmbach,  in  the  usual  coarse  of  business, 
was  allowed  to  represent  himself  to  buyers  as 
principal  in  the  transactions.  Fahmbach,  in  the 
course  of  the  business,  from  time  to  time  collected 
the  money  due  from  the  customers,  and  accepted 
bills  drawn  upon  him  by  the  plaintiffs  for  the 
amount  of  the  invoices  of  goods  sent  to  him  from 
Germany.  Fahmbach  pledged  some  of  the  goods 
BO  sent  over  to  him  with  the  defendant  for 
advances.  The  pledging  was  in  fraud  of  his 
instructions,  but  the  defendant,  in  making  the 
advances,  acted  bon&  fide,  and  without  knowledge 
of  the  fraud.  In  an  action  to  recover  the  goods  so 
pledged,  or  their  value  : — Held,  that  Fahmbach 
was  not  an  agent  intrusted  with  the  possession 
of  the  goods  within  the  meaning  of  the  Factors 
Acts  (4  Geo.  4,  c.  83 ;  6  Geo.  4,  c.  94  ;  and  5  &  6 
Vict.  c.  39)  ;  that  he  was,  in  the  first  poition  of 
his  duty,  merely  an  agent  to  make  contracts,  and 
in  the  second  portion  merely  a  forwarding  agent. 
Hellingt  v.  RuMell,  33  L.  T.  380. 

Piotore  Dealer.]— In  1887  T.  intrusted  A.  T. 
with  an  oil  painting  for  sale.  In  the  same  year 
A.  T.,  who  was  a  dealer  in  drawings  and  etchings, 
and  occasionally  sold  pictures  on  commission, 
deposited  the  painting  with  B.,  in  substitution 
for  certain  drawings  and  etchings,  as  security  for 
a  loan.  B.  died.  A.  T.  became  insolvent.  T. 
brought  an  action  against  B.'s  executors  for  the 
recovery  of  the  picture.  The  painting  was  sold, 
and  the  proceeds  were  paid  into  court.  B.*s 
executors  counter-claimed  a  charge  on  the  fund 
in  court  for  the  amount  payable  in  respect  of  the 
loan  : — Held,  that  A.  T.  was  an  agent  "  intrusted 
with  the  possession  of  goods  "  within  the  meaning 
of  5  &  6  Vict.  c.  39  ;  that  the  pledge  was  valid  ; 
and  that  the  executors  were  entitled  to  the  charge 
claimed  on  the  fund  in  court.  Tremoille  v. 
Christie,  69  L.  T.  338. 

Condition  against  Sellixig  without  Further 
Anthori^->8ale  in  Ordinary  Conrte  of  Bniineie.] 
— Plaintiff  was  the  owner  of  an  opal  matrix  table- 
top,  which  he  intrusted  to  an  agent  who  was  a 
dealer  in  jewels  and  gems,  and,  as  a  known  part 
of  his  business,  sold  jewels  and  gems  for  other 
people  in  his  own  name,  and  having  them  in  his 
own  possession.  The  tabletop  was  intrusted  on 
the  terms  that  it  should  not  be  sold  to  any  person 
or  at  any  price  without  plaintiff's  authority,  and 
that  the  cheque  received  in  payment  should  be 
handed  to  plaintiff  intact,  plaintiff  agreeing  to 
pay  certain  commission.  The  agent  sold  the 
tabletop  to  defendant  for  200/.,  which  was  satis- 
fied by  defendant  giving  to  a  judgment  creditor 
of  the  agent  a  diamond  worth  120/.,  and  paying 
him  50/.  in  satisfaction  of  a  judgment  for  170/., 
and  paying  30/.  to  ttie  agent,  in  an  action  to 
recover  possession  of  the  tabletop  : — Held,  that, 
as  by  the  conditions  on  which  the  tabletop  was 
intrusted  to  the  agent  he  could  not  sell  it  with- 
out obtaining  further  authority,  bewab  acting 
outside  his  authority  in  selling  at  all,  and  there- 
fore defendant  acquired  no  title  by  the  sale,  and 
plaintiff  was  not  estopped  from  disputing  his 
title,  but  was  entitled  to  recover  in  spite  of  the 
sale : — Held,  also,  that  as  the  tabletop  never  was 
intrusted  for  sale,  and  as,  having  regard  to  the 
manner  in  which  payment  was  made,  the  sale 
was  not  in  the  ordinary  course  of  business, 
defendant  was  not  protected  by  the  Factors  Act, 


which  was  in  force  at  the  date  of  the  transaction 
(6  Geo.  4,  c.  94,  s.  4).  Biggs  v.  Evaiit,  [1894] 
1  Q.  B.  88  ;  69  L.  T.  723  ;  58  J.  P.  84. 

Person  utnuted  to  lell  only — Qoode  pledged 
with  Pawnbroker.] — Where  a  person  intrusted 
with  goods  for  the  purpose  of  sale  only  pledges 
them  with  a  pawnbroker,  he  is  not  a  mercantile 
agent  "  acting  in  the  ordinary  course  of  business 
of  a  mercantile  agent "  within  the  meaning  of 
8. 2  of  the  Factors  Act,  1889,  and  the  pawnbroker 
is  not  protected  by  that  section  from  an  action 
by  the  owner  to  recover  the  value  of  the  goods. 
Hastings  v.  Pearsim,  62  L.  J.,  Q.  B.  75  ;  [1893] 
1  Q.  B.  62  ;  5  R.  26  ;  67  L.  T.  653  ;  41 W.  R.  127  ; 
57  J.  P.  70. 

Goods  to  be  returned  to  Sender — Fledge  not 
Proteeted.] — Where  there  is  a  power  by  law  to 
sell,  a  purchaser  may  obtain  from  the  vendor, 
even  as  against  the  true  owner,  a  good  title,  but 
that  cannot  extend,  by  implication,  to  a  pledge. 
Barrow  was  a  leather  merchant  in  London. 
Bonnell  was  a  tanner  in  Canada.  Barrow  agreed 
to  pay  Bonnell  l\d.  per  pound  for  every  hide 
tanned  by  Bonnell  in  the  mode  of  the  country, 
and  Bonnell  was  to  procure  freight,  and  send 
back  the  hides.  Barrow  sent  out  a  large  number 
of  the  hides  ;  they  were  tanned,  and  freight  was 
procured  for  them,  but  in  the  meantime  Bonnell 
had  obtained  from  the  Toronto  Bank  advances, 
on  his  own  account,  on  biUs,  and  hypothecated 
the  hides  to  the  bankers  as  security  for  such 
advances,  engaging  to  hand  over  to  them  the 
bills  of  lading  if  his  bills  of  exchange  were  not 
duly  honoured.  They  were  not  duly  honoured, 
and  the  bankers  (who  had  acted  in  entire 
ignorance  of  the  transactions  between  Barrow 
and  Bonnell)  claimed  to  retain  the  bills  of 
lading  and  the  hides  until  their  demands  were 
satisfied : — Held,  that,  under  the  circumstances 
of  the  case,  Bonnell  could  not,  under  any  law, 
English  or  Canadian,  claim  to  be  a  factor  or 
agent  of  Barrow  entitled  to  pledge  Barrow^s 
goods,  and  that  consequently  the  bankers  could 
not  set  up  any  title  to  the  goods,  as  derived 
from  him,  against  the  real  owners.  City  Bank  v. 
Barrow,  5  App.  Cas.  664  ;  43  L.  T.  393— H.  L.  (E.) 

Hot  intrusted  by  Owner  with  Doeoment.! — 
H.,  a  merchant  dealing  in  tobacco  and  a  broker 
in  that  trade,  had  fifty  hogsheads  of  that 
.article  lying  in  bond  in  his  name  in  the  docks. 
The  warrants  for  them  had  been  issued  to  him. 
The  plaintiff  bought  the  tobacco  from  H.,  and 
paid  for  it,  but  he  left  the  dock  warrants  in  the 
possession  of  H.,  and  took  no  steps  to  have  any 
change  made  in  the  books  of  the  dock  com- 
pany as  to  the  ownership  of  the  tobacco.  H. 
being  the  ostensible  owner  of  the  tobacco, 
fraudulently  obtained  advances  on  the  pledge 
of  a  portion  of  the  tobacco  from  the  defendants 
respectively,  and  handed  to  them  the  dock 
warrants.  Both  the  defendants  acted  in  good 
faith,  and  took  fresh  warrants  from  the  dock 
company  ; — Held,  that  H.  was  not  intrusted  by 
the  plaintiff  as  his  fact-or  or  agent  with  the 
documents  of  title  within  6  Geo.  4,  c.  94,  s.  2  ; 
and  that  the  conduct  of  the  plaintiff,  in  leaving 
the  indicia  of  title  in  H.'s  hands  and  thus 
enabling  him  to  obtain  advances  on  the  security 
of  the  goods,  was  not  such  as  to  disentitle  the 
plaintiff  to  recover  their  value  from  the  defen- 
dants. Johnsim  v.  Credit  Lyonnais  Co.  and 
^Johnson  V.  Blumental,  47  L.  J.,  C.  P.  241;  3- 
C.  P.  D.  32  ;  37  L.  T.  657  ;  26  W.  R.  195— C.  A. 
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A  foreign  owner  of  goods  consigned  them  to  a 
factor  in  London,  to  whom  he  indorsed  the  hill 
of  lading  in  blank,  and  transmitted  it,  with 
instructions  to  receive  and  sell  the  goods.  The 
factor  received  the  goods,  paid  the  freight  and 
charges  thereon,  and  entered  them  in  his  own 
name  at  the  custom-house,  by  reason  of  which, 
and  without  the  privity  or  express  assent  of  the 
owner,  he  obtained  a  dock  warrant,  which  he 
pledged  for  advances  beyond  the  amount  for 
which,  as  a  factor,  he  had  a  lien  on  the  goods  : — 
Held,  that,  under  these  circumstances,  he  was 
not  intrusted  with  the  dock  warrant  \iithin 
€  Geo.  4,  c.  94,  s.  2.  Hatfield  v.  Phillips,  12 
CI.  &  F.  343  ;  14  M.  &  W.  666.  Affirming  9 
M.  &  W.  647  ;  11  L.  J.,  Ex.  425. 

In  order  to  make  the  factor  a  party  intrusted 
with  the  dock  warrant  within  the  meaning  of 
this  act,  it  must  appear  that  the  owner  of  the 
goods  intended  that  the  factor  should  be 
possessed  of  it  at  the  time  of  the  pledge,  or  that 
ne  shoul<i  exercise  the  power  which  the  possession 
of  the  bill  of  lading  gave  him  of  obtaining  the 
dock  warrants,  whenever  he  in  his  discretion 
might  think  fit.  Phillipn  v.  Huth,  6  M.  &  W.  572  ; 
10  L.  J.,  Ex.  65. 

The  plaintiffs,  cloth  manufacturers,  were  ap- 
plied to  by  E.,  who  was  a  factor  and  a  commission 
agent,  for  a  sample  of  their  cloths,  on  the  repre- 
sentation that  he  could  get  them  a  purchaser. 
The  sample  having  been  sent,  E.  afterwards  told 
the  plaintiffs  that  he  had  got  them  an  order  for 
a  cei*tain  number  of  ends  at  a  stated  price.  The 
plaintiffs  required  to  know  the  firm,  and  S.  being 
mentione<l  as  the  firm,  they  sent  the  goods  to  the 
warehouse  of  E.,  who  was  to  pass  them  on 
to  S.  after  seeing  the  process  of  perching  per- 
formed upon  them,  for  which  he  was  to  receive  a 
commission  from  the  plaintiffs  of  Is.  per  end.  E. 
had  no  authority  from  S.,  and  he  sold  the  goods 
to  the  defendants,  who  were  cloth  merchants,  and 
bought  them  bon&  fide : — Held,  per  Wightman 
and  Crompton,  JJ.,  that  E.  was  an  agent  in- 
trusted with  the  cloths  within  6  Geo.  4,  c.  94, 
s.  4,  and  5  &  6  Vict.  c.  H9,  s.  4,  and  consequently 
the  purchase  of  them  from  E.  by  the  defendants 
was  protected  ;  per  Blackburn,  J.,  that,  E.  being 
•in  possession  of  the  goods,  he  was,  according  to 
5  &  6  Vict.  c.  39,  s.  4,  to  be  taken  to  be  intrusted 
with  them  by  the  owner,  unless  the  contrary  was 
shewn,  and  that  was  a  question  for  the  jury. 
Baines  v.  Swaituon,  4  B.  &  S.  270  ;  32  L.  J.,  Q.  B. 
281  ;  8  L.  T.  636  ;  11  W.  R.  945. 

M.,  a  merchant  and  factor  of  London,  employed 
by  v.,  a  merchant  in  Holland,  to  negotiate  sales 
as  a  commission  agent,  obtained  and  transmitted 
to  V.  an  offer  from  L.  and  F.  to  purchase  a 
quantity  of  oil.  V.  accepted  the  offer,  and  sub- 
sequently shipped  a  quantity  of  oil  in  pursuance 
of  the  contract,  and  sent  the  bill  of  lading, 
specially  indorsed  to  L.  and  F.,  to  M.,  in  order 
that  it  might  be  exchanged  for  L.  and  F.*s 
acceptance  of  V.*s  draft.  Before  this,  M.,  with- 
out any  authority  from  V.,  agreed  to  cancel  the 
contract  with  L.  and  F.,  and  when  the  bill  of 
lading  arrived,  M.  procured  L.  and  F.  to  indorse 
it  in  blank  and  deliver  it  to  him  by  falsely 
representing  that  the  special  indorsement  had 
been  made  by  mistake.  M.  then  caused  the  oil 
to  be  warehoused  in  his  own  name,  and  imme- 
diately pledged  it  to  the  plaintiff  as  security  for 
an  advance  of  350Z. : — Held,  that  the  pledge 
was  not  protected  by  the  Factors  Acts  (6  Geo. .4, 
c.  94,  and  5  &  6  Vict.  c.  39).  Vavghan  v.  Moffat^ 
38  L.  J.,  Ch.  144. 


d.  Porson  in  Possesaloxi  nnder  Oontraot  of 

Sale. 

Vendee  in  Poeteesion  of  Docxunent  of  Title — 
Statute  of  Frande,  1. 17.]— The  Factors  Act,  1877, 
s.  4,  provides  that,  where  any  goods  have  been 
sold  or  contracted  to  be  sold,  and  the  vendee 
obtains  possession  of  the  documents  of  title 
thereto  rrom  the  vendor,  any  sale,  pledge,  or 
disposition  of  such  goods  or  documents  by  such 
vendee  so  in  possession  shall  be  as  valid  and 
effectual  as  if  such  vendee  were  an  lagent  or 
person  intrusted  by  the  vendor  with  the  docu- 
ments within  the  meaning  of  the  principal  acts 
as  amended  by  the  act  itself,  provided  the  person 
to  whom  the  sale,  pledge,  or  other  disposition  is 
made  has  not  notice  of  any  lien  or  other  right  of 
the  vendor  in  respect  of  the  goods.  It  is  not 
necessary,  in  order  that  the  above-mentioned 
section  should  be  applicable,  that  there  should 
be  a  memorandum  of  the  contract  for  sale  of  the 
goods  so  as  to  satisfy  the  Statute  of  Frauds ;  it 
is  sufficient  that  there  should  be  a  de  facto 
contract  for  sale,  the  vendee  under  which  has 
obtained  from  the  vendor  possession  of  the 
documents  of  title  to  the  gooas ;  and  a  sale  by 
such  a  vendee  will  give  to  a  bond,  fide  purchaser 
without  notice  a  good  title  to  the  goods,  free 
from  any  lien  or  other  right  of  the  original 
vendor  in  respect  thereof.  Hugill  v.  Mask^r^ 
58  L.  J.,  Q.  B.  171 ;  22  Q.  B.  D.  364 ;  60  L.  T. 
774  ;  37  W.  B.  390— C.  A. 

Agreement  for  Hire  and  Purehaee.] — An 
agreement  for  the  hire  of  furniture,  providing 
that  the  hirer  shall  pay  certain  sums  at  certain 
dates  by  way  of  rent,  and  that,  after  all  such 
payments  have  been  made,  the  famiture  shall  be 
the  absolute  property  of  the  hirer,  but  that  no 
property  in  the  furniture  other  than  as  tenant 
shall  vest  in  the  hirer  until  the  whole  of  such 
payments  have  been  made,  is  an  agreement  to 
buy  goods  within  the  meaning  of  s.  9  of  the 
Factors  Act,  1889.  Therefore,  where  the  hirer 
under  such  an  agreement  sells  and  delivers  the 
furniture  to  a  person  who  takes  the  same  in  good 
faith  and  without  notice  of  the  right  of  the 
owner,  such  sale  and  delivery  is  valid.  Lee  v, 
Bntler,  62  L.  J.,  Q.  B.  691  ;  [1893]  2  Q.  B.  318  : 
4  R.  563  ;  69  L.  T.  370  ;  42  W.  R.  88— C.  A. 

Where  a  party  to  a  contract  has  agreed  to 
hire  goods  on  condition  that  he  may  terminate 
the  contract  at  any  time  by  returning  them  to 
the  owner,  but  that  upon  payment  of  certain 
instalments  they  shall  become  his  property,  the 
hirer  is  not  a  person  who  has  "agreed  to  buy 
goods"  within  s.  9  of  the  Factors  Act,  1889,  and 
consequently  a  pledge  by  the  hirer  to  a  third 
party  without  notice  of  the  rights  attaching  to 
the  goods  is  invalid  as  against  the  owner.  Lee 
V.  Butler  (62  L.  J.,  Q.  B.  591  ;  [18931  2  Q.  B. 
318)  distinguished.  Helhy  v.  Maft/tews.  64 
L.  .!.,  Q.  B.  465  ;  [1895]  A.  C.  471  ;  11  R.  232  ; 
72  L.  T.  841 ;  43  W.  R.  561 ;  60  J.  P.  20— H.  L.  (E.) 

W.  had  obtained  possession  of  goods  from  the 
plaintiffs  under  an  agreement  by  which  W.  agreed 
to  hire  the  goods,  value  23Z.,  "and  to  pay  the  sum 
of  1 2*.  6d.  per  month  for  the  hire  thereof,  com- 
mencing with  the  (late  of  this  agreement,  and 
payable  in  advance  on  the  seventh  day  of  each 
succeeding  month  until  the  full  sum  of  23^  be 
paid,  at  which  time,  and  on  the  completion  of 
such  payments,  the  said  company  agree  to  give 
up  all  claim  to  the  said  goods."  There  was  a 
stipulation  that,  upon  default  in  payment,  W. 
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would  give  up  possession  of,  and  that  the  plain- 
tiffs might  seize,  the  goods  ;  and  there  was  also 
a  dechiration  that  the  goods  should  remain  the 
property  of  the  plaintiffs  until  the  sum  of  23/. 
was  paid,  and  that  thej  were  onlj  lent  on  hire : 
— Held,  that  W.  was  in  possession  of  the  goods 
under  an  agreement  to  buy  within  the  meHuing 
of  s.  9  of  the  Factors  Act,  1889,  and  that  a 
transfer  by  way  of  pledge  by  him  to  the  defen- 
dant, who  received  the  goods  in  good  faith  and 
without  notice  of  the  claims  of  the  plaintiffs, 
was  valid.  Thampstm  v.  VeaU,  74  L.  T.  130~C.  A. 
An  agreement  by  a  hirer  to  pay  a  stated  sum 
per  month  till  the  full  price  of  the  subject- 
matter  be  paid,  when  it  was  to  become  his  own 
property,  is,  in  the  absence  of  a  provision  that 
he  might  terminate  the  hiring  by  delivering 
up  to  the  owner,  an  agreement  to  buy  within 
8. 9  of  the  Factors  Act,1889,  notwithstanding  pro- 
visions that  the  owner  might  put  an  end  to  the 
arrangement  for  sale  on  various  contingencies. 
Helhy  v.  Matthews  (64  L.  J.,  Q.  B.  465)  dis- 
tinguished. Lm  v.  Butler  (62  L.  J.,  Q.  B.  591) 
followed.  Hull  Ri*pv9  Co.  v.  Adaws,  65  L.  J., 
Q.  B.  114 ;  73  L.  T.  446  ;  44  W.  R.  108. 

Gonviotion  of  Hirer — ^Title  of  Purchaser.] 


— Where  a  hirer  in  possession  of  goods  under  a 
hire-and-purchase  agreement  sells  them  to  a 
bon&  fide  purchaser  without  notice  before  all 
instalments  agree  i  upon  are  paid,  and  is  prose- 
cuted to  conviction  for  larceny  as  a  bailee,  the 
owner  can  maintain  an  action  for  conversion 
against  the  purchaser.  Payne  v.  Wilson^  65 
L.  J.,  Q.  B.  160  ;  [1896]  2  Q.  B.  537  ;  16  R.  239, 
n. ;  73  L.  T.  12  ;  43  W.  R.  667— C.  A. 

Blfpoiition  by  Hirer.] — Sect.  9  of  the 


Factors  Act,  1889,  protects  an  auctioneer  who, 
in  good  faith  and  without  notice  of  any  lien  or 
other  right  of  the  original  seller,  receives  and 
scUs  goods  delivered  to  him  for  that  purpose  by 
a  person  who  had  obtained  possession  of  the 
goods  under  a  hire-and-purchase  agreement 
which  provided  for  payment  by  instalments,  but 
some  of  the  instalments  had  not  been  paid. 
Shenstone  v.  Hiltm,  63  L.  J.,  Q.  B.  584  ;  [1894] 
2  Q.  B.  462  ;  10  JR.  390  ;  71  L.  T.  339. 

Where  a  debtor  makes  an  assignment  for  the 
benefit  of  his  creditors,  having  in  his  possession 
at  the  time  a  chattel  under  a  hire-purchase  agree- 
ment, e.g.  a  gas  engine  which  has  not  yet  become 
his  property,  and  there  is  no  specific  delivery 
thereof,  the  trustee  of  the  deed  though  he  has  no 
notice  of  the  nature  of  the  transaction  acquires 
'no  title  under  s.  9  of  the  Factors  Act,  as  against 
the  true  owner.  It  is  not  a  "  delivery  or  transfer  " 
under  a  "sale,  pledge  or  other  disposition." 
Semble,  ss.  9  and  2  of  the  Factors  Act,  1889,  do 
not  apply  to  an  assignment  in  favour  of  creditors 
at  all  Kitto  v.  liilbie,  Jlobson  3f  Co.,  15  R.  188  ; 
72  L.  T.  266  ;  2  Manson,  122. 

The  addition  by  the  owner  of  a  mortgaged  ship 
of  some  equipment  to  the  ship  is  a  **  transfer 
under  a  disposition  "  to  the  mortgagee  within  s.  9 
of  the  Factors  Act,  1889.  There  is  also  a  like 
transfer  within  that  section  where  the  mortgagee 
takes  possession  under  the  power  in  his  mortgage. 
Hull  Hope  Worlu  v.  Adams,  supra. 

e.  At  Oommon  Law  before  the  Statutes. 

Faotor — ^Right  to  Pledge.] — The  mere  circum- 
stance of  a  principars  drawing  bills  on  his 
factor,  to  whom  goods  were  consigned,  to  be 


provided  for  out  of  the  proceeds  of  such  goods, 
did  not  authorise  the  factor  to  pledge  them  for 
the  purrose  of  raising  money  to  meet  the  bills. 
QUI  V.  Kymer^  6  Moore,  603.  S.  P.,  Fielding  v. 
Xymer,  2  Br.  &  B.  639. 

Neither  could  a  factor  pledge  the  goods  of  his. 
principal  by  indorsement  and  delivery  of  the  bill 
of  lading,  any  more  than  by  the  delivery  of  the 
goods  themselves,  though  the  indorsee  knew  not 
that  he  was  a  factor.  Newson  v.  Thornton^  6  East, 
17  ;  2  Smith,  207  ;  8  R.  R.  378.  S.  P.,  Ouichaid 
V.  Morgan^  4  Moore,  36. 

A  factor  could  not  pledge,  unless  the  owner  of 
the  goods  armed  him  with  such  indicia  of  property 
as  to  enable  him  to  deal  with  them  as  his  own. 
Boyson  v.  Cole*^  6  M.  &  S.  14  ;  18  R.  R.  284. 

Where  goods  were  delivered  to  a  person  on  a 
contract  of  sale  and  return  : — Held,  that  he  had 
no  authority  to  pledge  them.  Delauney  v. 
Barker,  2  Stark.  539. 

Under  a  general  power  to  sell,  assign  and  trans- 
fer, an  agent  cannot  pledge  for  his  own  debt.  Be 
Bovchout  V.  Ooldemid,  5  Ves.  211. 

Where  a  principal  gave  his  broker  a  clear  and 
unequivocal  power  to  dispose  of  the  goods  at  his 
discretion  : — Held,  that  he  had  no  power  to  pledge 
in  the  absence  of  an  express  authority.  Graham 
V.  Byster,  6  M.  &  S.  1  ;  2  Stark.  21. 

Acceptances  of  a  factor  for  his  principal 
which  are  provided  for  by  the  principal  before 
they  became  due,  do  not  constitute  such  a  demand 
against  the  principal,  as  to  enable  the  factor, 
previous  to  6  Geo.  4,  c.  94,  s.  2,  to  pledge  the 
warrants  for  goods  belonging  to  the  principal,  as 
a  security  for  advances  made  to  himself.  Blandy 
V.  Allan,  3  Car.  k  P.  447. 

Lien.] — Where  goods  were  consigned  to  a 
factor,  to  be  sold  on  account  of  the  consignor,  and 
a  bill  of  lading  was  sent  to  deliver  the  goods  to 
the  factor  or  his  assigns,  who  afterwards  indorsed 
and  delivered  the  biU  of  lading,  together  with  the 
goods,  to  the  defendant  as  broker,  with  instruc- 
tions to  do  the  needful,  and  they  made  advances 
to  him  on  the  credit  of  those  and  other  goods, 
without  knowing  that  he  was  not  the  owner  of 
them : — Held,  that  the  defendant  could  not  retain 
the  goods  against  the  consignor  until  payment  of 
the  debt  due  to  them  from  the  factor  on  account 
of  these  advances.   Martini  v.  Qtles,  1  M.  &  S.  140. 

A  foreign  merchant  remitted  bills  to  his  factor 
in  London  for  the  purpose  of  being  sold,  with  a 
view  to  enable  the  factor  to  meet  bills  which  the 
foreign  merchant  had  drawn  or  was  about  to  draw 
upon  him.  The  bills  remitted  were  indorsed  by 
the  foreign  merchant  to  the  factor,  and  by  the 
latter  in  his  own  name  to  the  purchaser.  Before 
the  purchase-money  of  the  bills  was  paid  the 
factor  became  bankrupt : — Held,  that  the  pro- 
ceeds of  the  bills  belonged  to  the  foreign  merchant, 
and  were  not  subject  to  a  hen  churned  by  the 
purchaser  in  respect  of  a  debt  owing  to  him  by 
the  factor.  Pauli,  Ex  parte,  Trye,  In  re,  3  Deac. 
169  ;  2  Jur.  208. 

Bight  of  Owner  to  Reeoyer.]— Where  a  factor 
pledged  the  goods  of  his  principal,  the  latter 
might  recover  the  value  of  them  in  trover  against 
the  pawnee,  on  tendering  to  the  factor  what  was 
due  to  him,  without  any  tender  to  the  pawnee. 
Bauhigny  v.  Buval,  6  Term  Rep.  604. 

So  a  pawnee  for  a  valuable  consideration,  who 

claimea  under  the  tortious  act  of  the  broker,  had 

no  right  to  retain  the  goods  against  the  principal 

I  in  trover  for  the  amount  of  the  lien  which  the 
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broker  had  on  the  goods,  for  a  balance  dne  from 
the  principal  at  the  time  of  such  pledge,  the  lien 
being  personal  and  not  transferable  by  such 
tortious  act  of  the  broker.  Jf-Oombie  v.  JDatfisSj 
7  East,  5  ;  3  Smith,  3  ;  8  R.  R.  534. 

A.,  who  was  a  foreign  merchant,  consigned 
goods  to  6.,  his  correspondent  in  L.  ;  6.  pledged 
them  with  C,  a  factor,  as  his  own  property,  and 
obtained  the  value  of  the  goods  in  advance.  B. 
afterwards  became  bankrupt : — Held,  that  A. 
might,  in  an  action  of  trover,  recover  the  goods 
from  C.     Dnclo9  v.  Ilylarul,  5  Moore,  618,  n. 

A.  and  B.  having  by  their  brokers  purchased 
cottons,  warrants  for  delivery  were  made  out  in 
the  name  of  the  brokers,  and  the  cottons  were 
left  in  their  possession,  as  the  brokers  of  A. 
Immediately  after  the  purchases  B.  paid  A.  the 
value.    When  considerable  purchases  had  been 
made,  the  brokers  were  informed  that  B.  had  an 
interest  in  the  goods  purchased,  and  upon  direc- 
tions of  A.  and  B.,  divided  the  goods  held  on  their 
joint  account  by  appropriating  specific  warrants 
to  each  party.  A.,  after  this,  directed  the  brokers 
to  procure  him  a  loan  on  the  security  of  the 
warrants,  and  C.  advanced  money  by  discounting 
bills  drawn  by  A.  upon  the  brokers  ;  as  a  security 
for  which,   the    whole    of    the  warrants  were 
deposited  with  C.  by  the  brokers.    Before  the  bills 
became  due,  the  brokers  were  directed  by  A.  to 
get  one  half  renewed,  C.  having  discounted  fresh 
biUs  for  this  purpose,  the  brokers  who  had  obtained 
the  warrants  from  C.  for  the  purpose  of  dividing 
them  and  returning  him  one  half,  left  in  the  hands 
of  C,  as  a  security,  the  warrants  belonging  to  B., 
O.  not  knowing  that  B.  had  any  interest  in  them : 
— Held,  that  B.  might  recover  from  C.  in  respect 
of  the  goods  thus  pigged  to  him  by  A.  Williams  v. 
BaHon,  3  Bing.  139  ;  10  Moore,  139  ;  24  R.  R.  448. 
A  company  of  foreign  merchants  who  had  been 
accustomed  to  send  cottons  to   England  from 
Brazil  consigned  to  a  commission  merchant  for 
aale,  sent  three  consignments  to  him  by  three  ships 
at  clifferent  times.    By  a  letter  they  requested 
him  to  send  theui  remittances  before  the  cottons 
were  sold.     The  bags  werc  marked  with  the 
initials  of  that  company,  and  the  same  marks  were 
mentioned  in  the  bills  of  lading.    The  merchant 
^ve  the  bills  of  lading  to  a  company  of  brokers 
to  dispose  of  the  cotton,  but  did  not  inform  them 
whether  he  was  principal  or  only  factor.    The 
brokers,  before  the  goods  werc  sold,  advanced 
money  to  the  merchant,  who  afterwards  became 
a  bankrupt,  and  the  consignors  sued  them  for  the 
proceeds.    The  court  held  that  the  brokers  had 
the  means  of  knowing  that  the  merchant  was  only 
a  factor  ;  that  the  authority  went  no  further  than 
for  the  merchant  to  have  a  lien  for  any  advance 
he  might  make  himself,  not  by  a  third  person ; 
that  the  whole  transaction  was  in  the  nature 
of    a    pledge,  and    that  the  action    was   well 
brought  against  the  brokers  by  the  foreign  mer- 
chants.    Queiroz  v.  Tnieman^  3  B.  &  0.  342 ;  5 
D.  &  R.  192  ;  3  L.  J.  (0.8.)  K.  B.  36, 

A  factor,  with  whom  goods  are  deposited  for 
sale,  indorses  the  bills  of  lading  to  the  defen- 
dants, who,  knowing  him  to  be  a  mere  agent, 
accept  a  bill  in  his  favour.  He  directs  them 
to  sell  the  goods,  and  to  reimburse  themselves  the 
amount  out  of  the  proceeds.  The  defendants 
accordingly  sell  the  goods  in  the  usual  course  of 
business.  Trover  will  not  lie  by  the  original 
owner,  but  his  remedy  is  for  money  had  and 
received  for  the  proceeds.  Stierneld  v.  Holden, 
4  B.  &  C.  5  ;  6  D.  &  R.  17 ;  1  R.  &  M.  219 ;  3 
li.  J.  (0.8.)  K.  B.  127. 


Where  the  plaintiffs  consigned  goods  to  their 
factor  and  at  the  same  time  drew  biUs  upon  him 
for  the  amount,  which  they  themselves  ultimately 
paid,  and  the  factor  sent  them  to  the  defendant, 
with  whom  he  had  general  dealings,  without 
intimating  that  they  were  the  property  of  a  third 
person,  and  drew  a  bill  upon  him  for  the  amount, 
which  the  defendant  accepted  and  paid ;  after 
which  the  factor  became  insolvent,  having  previ- 
ously told  defendant  that  he  had  received  a 
notice  of  countermand  of  the  sale  from  the 
plaintiff,  but  the  defendant  afterwards  sold  the 
goods  : — Held,  tiiat  the  defendant  was  liable  for 
the  value  of  the  goods,  in  an  action  for  money 
had  and  received,  and  that  he  would  have  been 
equally  liable  had  he  not  known  that  the  goods 
were  the  property  of  the  plaintifib.  Jaokion  v. 
Clarke,  1  Y.  &  J.  216. 

A  foreign  monarch  raised  five  million  pounds 
sterling  by  his  agents  in  London,  as  a  loan,  for 
the  repayment  of  which  he  signed  a  general 
bond,  containing  stipulations  for  the  payment  of 
the  interest,  and  the  gradual  reduction  of  the 
principal.  Special  bonds,  reciting  the  general 
bond,  and  made  payable  to  bearer,  were  given 
to  the  contractors  to  be  disposed  of.  The  plaintiff 
being  owner  of  five  such  bonds,  put  them  into 
the  hands  of  a  factor  to  receive  the  interest  for 
him.  He  pledged  them  to  the  defendants  : — 
Held,  that  such  bonds  could  not  be  recovered 
back  from  the  defendants,  who  were  ignorant 
that  they  were  not  the  property  of  the  factor. 
G(vrg\tr  v.  MierilUi,  3  B.  &  C.  45  ;  4  D.  &  R.  641 ; 
2  L.  J.  (0.8.)  K.  B.  206  ;  27  R.  R.  290. 

Pledge  for  Benefit  of  Pxinoipal.]  —  A.,   the 

owner  of  certain  chattels,  pledged  them  to  B., 
who  was  a  broker,  to  secure  advances  made  on 
his  behalf  by  B. ;  and  B.  af  terwarcts,  in  his  own 
name,  and  unknown  to  A.,  re-pledged  the  same 
chattels  to  C.  to  secure  advances  made  by  C.  to 
B.,  but  of  which,  unknown  to  C,  A.  was  to  have 
the  benefit.  C.  having  subsequently  applied  in 
vain  to  B.  for  payment  of  his  advances, 
threatened  to  realise  his  security  by  a  sale, 
which,  however,  he  was  from  time  to  time 
induced  to  postpone  by  the  solicitations  of  B. 
and  his  assurances  of  speedy  payment ;  and  this 
was  communicated  by  B.  to  A.,  his  principal. 
In  a  suit  by  A.  against  B.  and  C,  praying  to 
redeem  the  property  in  pledge  on  payment  of 
any  balance  found  due  on  the  account  between 
himself  and  B.,  it  was  held  that  A.  had  no  equity 
to  restrain  C.  from  proceeding  to  an  immediate 
sale,  NichoUon  v.  Hooper,  4  MyL  &  C.  179. 
Reversing  2  Jur.  9. 

Quaere,  whether  in  the  circumstances  above 
mentioned,  C.  could  make  a  good  title  to  a  pur- 
chaser,   lb. 


F.  RIGHTS  AND  LIABILITIES  OP  AGENTS 
AND  THIRD  PARTIES. 

1.  Actions  by  Agent. 

Prinoipal  ITiidifoloied.] — A  person  contracting 
as  agent  for  an  unknown  and  an  unnamed  prin- 
cipal may  himself  sue  as  principal,  unless  the 
defendant  relied  on  his  character  as  agent  only, 
and  would  not  have  contracted  with  him  as 
principal  if  he  had  knovm  him  so  to  be.  Sohmalz 
V.  Avery,  20  L.  J.,  Q.  B.  228  ;  16  Jur.  291. 

Brokers  bought  goods  on  account  of  H.,  and  by 
his  authority.  The  purchase  was  made  in  their 
own  names,  but  the  vendor  was  told  that  there 
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was  an  unnamed  principal.  Thev  afterwards, 
under  a  general  authority  from  H.,  contracted  to 
sell  the  same  goods,  which  the  vendor  had  not 
yet  delivered.  H.,  on  hearing  of  the  latter  con- 
tract, told  the  brokers  that  he  would  have 
nothing  to  do  with  the  goods,  either  as  buyer  or 
seller,  and  in  this  they  acquiesced.  The  vendor 
then  refused  to  deliver  the  goods,  and  the  brokers 
sued  him  for  damages  sustained  by  them  in  con- 
sequence : — Held,  that  the  renunciation  of  the 
contract  by  H.,  and  their  acquiescence  in  it, 
formed  no  objection  to  their  right  to  recover. 
Short  V.  Spackmanj  2  B.  &  Ad.  962. 

Ai  Ag^nt,  bnt  really  Prinoipal.] — Where  a 
party  made  a  written  contract  for  the  sale  of 
goods,  in  which  he  described  himself  as  the  agent 
of  A.,  and  the  buyer  accepted  and  paid  the  price 
of  a  portion  of  the  goods,  and  had  then  notice 
that  the  plaintiff  was  himself  the  real  principal 
in  the  transaction,  and  not  the  agent  of  A. : — 
Held,  that  the  plaintiff  might  sue  in  his  own  name 
for  the  nonacceptance  of  and  nonpayment  for 
the  residue  of  the  goods.  Rayntr  v.  QrotCy  15 
M.  &  W.  369  ;  16  L.  J.,  Ex.  79. 

ByTnuteai.] — The  plaintiffs  chartered  a  vessel 
of  the  defendants  to  carry  a  cargo  from  Liverpool 
to  Calcutta.  The  charterparty  contained  a  clause 
that  the  vessel  was  to  be  consigned  to  £.  &  Co., 
merchants  at  Calcutta,  on  the  usual  terms.  One 
of  those  terms  was,  that  E.  &  Co.  might  procure 
the  homeward  freight  at  hi,  per  cent,  com- 
mission. The  defendants  consigned  the  vessel  to 
E.  &  Co.,  but  contracted  with  another  party  for 
the  homeward  freight.  The  plaintiffs  having 
agreed  with  £.  &  Co.  for  a  share  in  the  com- 
mission, brought  an  action  against  the  defendants 
for  their  breach  of  contract,  but  failed  to  prove 
in  what  proportion  the  commission  was  to  be 
divided  : — Held,  that  as  the  clause  was  inserted 
for  the  benefit  of  E.  &  Co.,  the  plaintiffs  were 
entitled  to  recover  as  trustees  on  their  behalf, 
notwithstanding  they  failed  to  shew  their  interest 
in  the  commission.  RoherUon  v.  Wait^  8  Ex. 
299  ;  22  L.  J.,  Ex.  209  ;  1  W.  R.  132. 

Prinoipal  Diseloied  —  Form  of  Contraot.]  — 

The  manager  of  an  unincorporated  association 
who,  save  as  such  manager,  is  a  total  stranger 
to  the  consideration,  cannot  sue  in  his  own  name 
upon  a  contract  made  with  him  as  manager  for 
his  disclosed  principals,  although  by  the  contract 
itself  the  manager  was  empowered  to  sue  on  it. 
Corner  v.  Irwin^  Ir.  R.  10  C.  L.  364. 

In  whoie  Hame.] — ^When  a  del  credere  agent 
sells  for  a  disclosed  principal  he  cannot  sue  the 
purchaser  on  the  contract  of  sale  in  his  own 
name.  Bramble  v.  SjfUler,  21  L.  T.  672 ;  18 
W.  R.  316. 

A  broker  cannot  sue  in  his  own  name  upon 
contracts  made  by  him  as  broker.  Fairlie  v. 
Fewbon,  39  L.  J.,  Ex.  107  ;  L.  R.  6  Ex.  169  ;  22 
L.  T.  373  ;  18  W.  R.  700. 

A  broker  signed  and  delivered  a  bought-note 
for  cotton  in  the  following  form  :  "  I  have  this 
day  sold  you  on  account  of  T.,  &c.  (Signed)  E.  F., 
broker''  : — Held,  that  he  was  not  a  contracting 
party,  and  could  not  sue  the  defendant  for  breach 
of  the  contract  in  refusing  to  accept  the  cotton. 
Ih. 

A  broker  signing  a  contiuct  note  as  selling  as 
broker  for  undisclosed  principals  cannot  sue  in  his 
own  name  on  the  contract.    Sharman  v.  Brandt, 


40  L.  J.,  Q.  B.  312  ;  L.  R.  6  Q.  B.  720 ;  19  W.  R. 
936— Ex.  Ch. 

An  agent  who  insures  for  another  with  his 
authority  may  sue  for  the  insurance-money  in 
his  own  name.  Provhioial  In/turance  Co.  of 
Canada  v.  Leduc,  43  L.  J.,  P.  C.  49  ;  L.  R.  6  P.  C. 
224  ;  31  L.  T.  142  ;  22  W.  R.  929— P.  C. 

A  factor  who  sells  goods  for  a  principal  may 
bring  an  action  in  the  name  of  the  principal 
against  the  vendee,  or  a  vendor  of  goods  to  a 
factor  for  the  use  of  his  principal  may  maintain 
an  action  against  the  principaL  Snee  v.  Preecot^ 
1  Atk.  248. 

Agents  must  sue  in  name  of  principal.  Leigh 
V.  Thomas,  2  Ves.  313. 

Depoiit  payable  to  Anetioneer — Aoeeptanoe 
of  I  0  IT — Eight  to  me.] — Under  conditions  of 
sale  the  deposit  was  payable  to  the  auctioneer 
immediately  after  the  sale.  The  auctioneer, 
without  the  vendor's  consent,  took  the  pur- 
chaser's 1  O  U  for  the  amount : — Held,  that 
an  action  lay  at  suit  of  the  auctioneer  against 
the  purchaser  for  the  amount  of  the  I  O  U. 
Hodge ns  v.  Keon,  [1894]  2  Ir.  R.  667.  Affirmed 
in  C.  A. 

Bight  of  ABBoeiation  to  ine  as  Agent  lor 
Memben.] — An  association  of  shipowners  and 
others  formed  for  the  protection  of  the  shipping 
trade,  but  not  carrying  on  such  trade  or  owning 
goods  in  its  corporate  capacity,  together  with  a 
firm  of  shipowners,  brought  an  action  against  a 
dock  company  for  an  injunction  to  restrain  them 
from  imposing  certain  regulations  and  charges, 
as  being  ultra  vires,  and  for  a  declaration  that 
they  were  invalid  until  confirmed  as  rec^uired  by 
statute : — Held,  that  the  association,  not  being 
themselves  shipowners,  had  no  locus  standi,  nor 
were  they  entitled  to  sue  as  agent  for  their 
members.  London  Assooiatum  of  Shipowwru 
V.  London  and  India  Docks  Joint  Committee, 
62  L.  J.,  Ch.  294  ;  [1892]  3  Ch.  242  ;  2  R.  23  ;  67 
L.  T.  238  ;  7  Asp.  M.  C.  195— C.  A. 

Aotion  on  behalf  of  Foreign  Prinoipal — Stay- 
ing Aetion  nntil  Diseoyery  made  by  Beal  Plain- 
tiff.]— Where  an  action  is  brought  by  an  agent, 
on  behalf  of  a  principal  who  is  resident  abroad, 
and  such  agent  is  only  a  nominal  plaintiff,  the 
real  plaintiff  will  be  compelled  to  make  discovery 
to  the  same  extent  as  if  he  had  been  the  plaintiff 
upon  the  record,  and  the  action  will  be  stayed 
until  such  discovery  is  made  through  the  nominal 
plaintiff.  WUlis  v.  Baddeley,  61  L.  J.,  Q.  B.  769  ; 
[1892]  2  Q.  B.  324 ;  67  L.  T.  206  ;  40  W.  R.  577 
— C.  A. 

Gonnterelaim  againf  t  Prinoipal  in  Action  by 
Agent.] — In  an  action  of  trover  and  for  goods 
sold  and  delivered,  a  defendant  cannot  set  off  a 
claim  for  'unliquidated  damages  which  he  has 
against  a  third  party  on  another  transaction, 
although  the  third  party  happens  to  be  the 
plaintiff's  principal.  Tagart  v.  Marcus,  36  W.  R. 
469. 

Agent  of  Tnuteei— Sight  to  Indemnity  against 
Tmet  Fund.] — The  indemnity  of  the  trustees 
under  a  deed  of  trust  does  not  give  the  persons 
employed  by  them  a  right  as  creditors  against  the 
trust  fund.     Worrall  v.  Harford,  8  Ves.  4. 

When  Agent  may  be  made  Go-Plaintiff  in 
Aotion  by  Principal] — If  of  several  plaintiffs 
some  have  an  interest  in  the  matter  of  the  suit 
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^d  others  have  no  intereat  in  it,  but  are  merely 
the  agents  of  their  co-plainti£Es,  a  general  demurrer 
to  the  whole  bill  is  a  good  defence.  Spain  (^King) 
V.  Machadii,  4  Buss.  225  ;  6  L.  J.  (0.8.)  Ch.  61 ; 
28  R.  R.  56. 

A.  ships  goods  from  Cadiz,  in  1793,  for  B.  in 
Flanders,  and  receives  payment  for  them  from 
B.  :  Flanders  being  occupied  by  the  French,  the 
ship  enters  an  English  port,  and  C,  being  agent 
for  the  shipowners,  and  acting  and  holding  him- 
self out  also  as  agent  for  the  persons  interested 
in  the  cargo,  possesses  himself  of  the  cargo,  sells 
it,  and  retains  the  proceeds.  Upon  a  bill  filed  by 
the  representatives  of  B.  against  C.  for  an 
account : — Held,  that  A.  ought  not  to  be  made  a 
party  to  such  a  bill.  Mooiut  v.  BernaleSj  1  L.  J. 
(0.8.)  Ch.  53. 

As  C.  was  the  agent  of  the  shipowners,  it  is  not 
necessary  to  make  them,  or  the  captain,  parties  to 
such  bill,  in  respect  of  the  freight  due  on  B.'s 
share  of  the  cargo.    lb. 

If  in  a  bill  for  discovery  in  aid  of  the  defence 
to  an  action,  a  plaintiff  who  is  not  a  party  to  the 
record  at  law  be  joined  with  co-plaintiffs,  the 
defendants  in  the  action,  the  bill  is  demurrable. 
Certain  bills  of  exchange,  the  second  pai*t8  of 
which  were  made  payable  to  the  order  of  the 
treasurer  of  the  royal  treasury  of  Portugal,  were 
accepted  by  bankers  in  London,  on  behalf  of 
a  customer  who  was  substantially  interested  in 
such  bills  as  one  of  the  subscribers  to  a  loan 
raised  by  the  government  of  Portugal,  under  the 
regency  of  Don  Miguel.  After  the  expulsion  of 
Don  Miguel  and  the  establishment  of  Donna 
Maria  as  Queen  of  Portugal,  the  second  parts  of 
the  bills  in  question  were  indorsed  by  the  treasurer 
of  the  royal  treasury  of  Portugal  (the  same  indi- 
vidual who  tilled  that  office  at  the  time  when  the 
bills  were  drawn),  to  an  agent  of  the  Queen  of 
Portugal,  and  by  that  agent  were  presented  for 
payment  to  the  bank  era.  The  bankers  refused 
payment  on  the  ground  that  they  had  reason  to 
'doubt  whether  the  indorsee  was  the  officer  to 
whose  order  the  bills  were  meant  to  be  payable, 
and  whether  he  had  any  property  or  interest  in 
the  bills  ;  and  an  action  was  thereupon  brought 
by  the  indorsee  against  the  acceptors  to  recover 
the  amount.  To  a  bill  filed  by  the  bankers,  the 
acceptors,  and  by  the  customer  on  whose  behalf 
they  accepted  the  bills,  against  the  indorsee  and 
the  Queen  of  Portugal,  praying  for  a  discovery  in 
aid  of  the  defence  to  the  action,  a  commission  to 
examine  the  witnesses  abroad,  and  an  injunction, 
a  demurrer  was  allowed  on  the  ground  of  mis- 
joinder of  plaintiffs,  who  were  defendants  in  the 
action,  but  who  had  no  interest  except  as  agents 
in  the  subject  matter  of  the  suit,  with  a  plaintiff 
who  was  no  party  to  the  action,  but  substantially 
interested  in  the  subject  matter  of  the  suit. 
Whether  the  bill  was  not  demurrable  on  the 
ground  of  the  Queen  of  Portugal  having  been 
improperly  made  a  defendant,  quaere.  6/lyn  v. 
SoareSf  3  Myl.  &  K.  450. 

2.  Liability  of  Agent. 

a.  On  Contracts. 

Sleetion  by  Third  Par^.] — If  the  seller  of 
goods,  knowing  at  the  time  that  the  buyer, 
though  dealing  with  him  in  his  own  name,  is  in 
truth  the  agent  of  another,  elects  to  give  the 
credit  to  such  agent  he  cannot  afterwards  re- 
cover the  value  against  the  known  principal ; 
but  if  the  principal  is  not  known  at  the  time  of 


the  purchase  made  by  the  agent,  it  seems  that, 
when  discovered,  the  principaJ  or  the  agent  may 
be  sued  at  the  election  of  the  seller  :  unless  where, 
by  the  usage  of  trade,  the  credit  is  understood  to 
be  confined  to  the  agent  so  dealing :  as  particu- 
larly in  the  case  of  principals  residing  abroad. 
Patsrson  v.  Oanda^equiy  15  East,  62  ;  13  R.  R. 
68.    See  alito  cases  ante,  cols.  1047  et  seq. 

Kotioe  of  Ageney.] — The  circumstance  of  per- 
sons selling  goods  being  described  in  the  catalogue 
of  sale  as  sworn  brokers,  is  not  sufficient  notice 
to  the  purchaser  that  they  are  only  agents,  to 
prevent  him  from  dealing  with  them  as  princi- 
pals. Thornton  v.  Meux,  M.  &  M.  43  ;  31  R.  B. 
711. 

When  a  party  gives  an  order  for  another,  and 
at  the  time  tells  the  tradesman  for  whose  use  he 
orders  the  goods,  he  is  not  personally  liable, 
unless  the  tradesman  refuses  to  deliver  them  to 
the  order  of  the  person  for  whom  they  are 
directed,  but  will  only  give  credit  to  the  agent 
who  ordered  them.     Owen  v.  Gooch^  2  Esp.  567. 

In  answer  to  an  action  for  goods  sold  and 
delivered,  it  is  not  enough  for  a  defendant  to 
prove  that  he  was  agent  for  another  person, 
without  shewing  that  the  plaintiff  knew  at  the 
time  of  the  sale  that  he  was  so ;  but  it  is  too 
narrow  a  direction  to  the  jury  to  tell  them  that 
unless  the  agency  was  disclosed  at  the  time  of 
the  purchase,  the  purchaser  must  be  taken  to  be 
the  principal ;  the  'proper  way  of  leaving  the 
question  being,  whether  the  plaintiff  knew  at  the 
time  of  the  contract  that  the  purchase  was  made 
by  defendant,  merely  as  agent.  Seaber  y. 
Hawkes,  9  L.  J.  (o.S.)  C.  P.  217. 

Agent  not  responsible  if  he  names  his  principal 
as  the  person  to  be  responsible.  Hartop^  Ex^ 
parte,  12  Ves.  362. 

Broker  or  factor  not  naming  principal,  may 
be  examined  on  action  in  name  of  principsd,  but 
simply  for  benefit  of  trade ;  if  principal  i» 
declared,  action  must  be  against  him.  Dixon  v» 
Parker,  2  Ves.  221. 

But  such  broker  or  factor  must  act  for  another 
at  the  very  time ;  no  subsequent  consent  or 
agreement  will  do.    lb. 

Where  really  Prineipal.] — ^Where  a  defendant 
bought  goods  of  the  plaintiffs  in  the  name  and 
upon  the  credit  of  Smith  &  Co.,  but  whose  pur- 
chases were  made  in  reality  on  his  own  account, 
he  was  held  to  be  liable.  Railton  v.  Hodgson, 
15  East,  67  ;  13  R.  R.  373,  691,  n. 

Where  a  son  had  ostensibly  appeared  as  the 
proprietor  and  conductor  of  the  business  in  a 
trade,  not  an  extensive  one,  and  the  father,  to- 
whom  the  business  really  belonged,  was  super- 
annuated and  incapable  of  conducting  it : — Held, 
that  the  son  was  liable  on  contracts  connected 
with  the  business.    Turrell  v.  (Xdlet,  1  Esp.  321. 

When  no  Prinelpal.] — Where  a  contract  is 
signed  by  one  who  professes  to  be  signing  as- 
agent,  but  who  has  no  principal  existing  at  the 
time,  and  the  contract  would  be  wholly  inoperative 
unless  binding  upon  the  person  who  signed  it,  he 
is  personally  liable  on  it ;  and  a  stranger  cannot 
by  a  subsequent  ratification  relieve  him  from 
that  liability.  Kelner  v.  Baxter,  36  L.  J.,  C.  P. 
94  ;  L.  R.  2  C.  P.  174  ;  12  Jur.  (N5.)  1016 ;  15 
L.  T.  213  ;  15  W.  R.  278. 

If  a  person  describes  himself  in  a  written  con- 
tract as  an  agent  for  a  principal  not  named,  he 
is  liable  upon  the  contract,  if  proved  to  be  the 
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real  principal.  Carr  v.  Jackson^  21  L.  J.^  Ex. 
137. 

A  party  who  executes  an  instrument  in  the 
name  of  and  expressly  as  agent  for  another,  can- 
not be  treated  as  a  party  to  the  instrument^  so  as 
to  be  sued  upon  it,  unless  he  is  shewn  to  be  the 
real  principal.  Jenkint  y.  Hutchifuon,  13  Q.  B. 
744  ;  18  L.  J.,  Q.  B.  274  ;  13  Jur.  763. 

There  is  no  rule  of  law  by  which  an  agent 
professing  to  contract  on  behalf  of  a  principal, 
either  non-existent,  or  under  a  legal  disability  to 
contract,  is  to  be  deemed  to  be  himself  the  con- 
tracting party.  HolLnuin  v.  Puliin,  1  Gab.  &  £. 
254. 

AdmiiBibility  of  Evidenoe  to  ihew  Hon- 
liability.] — Where  a  defendant  on  the  face  of  a 
written  agreement  has  contracted  as  a  principal, 
it  is  competent  to  him,  by  way  of  equitable  plea 
to  an  action  against  him,  to  shew  that,  in  fact, 
he  signed  as  agent  for  a  third  party,  and  that 
the  plaintiff  verbally  agreed  that  he  should  not 
be  responsible  as  a  principal.  Wake  v.  Harrop, 
1  H.  &  C.  202  ;  31  L.  J.,  Ex.  461  ;  8  Jur.  (N.8.) 
845  ;  7  L.  T.  96  ;  10  W.  R.  626— Ex.  Ch. 

In  an  action  on  a  charterparty  executed,  not 
by  the  plaintiff  but  by  a  third  person,  who  in  the 
contract  described  himself  as  ''  owner  of  the 
ship  "  : — ^Held,  that  evidence  was  not  admissible 
to  shew  that  such  person  contracted  merely  as 
the  plaintiff's  agent.  Humble  v.  Hunter ,  12 
Q.  B.  350  ;  17  L.  J.,  Q.  B.  810 ;  12  Jur.  1021. 

In  an  action  on  a  written  agreement,  purport- 
ing on  the  face  of  it  to  be  made  by  the  defendant 
and  subscribed  by  him  for  the  sale  and  delivery 
by  him  of  goods  above  the  value  of  10^.,  it  Is  not 
competent  for  him  to  discharge  himself  on  an 
issue  on  the  plea  of  non  assumpsit,  by  proving 
that  the  agreement  was  really  made  by  him  by 
the  authority  of  and  as  agent  for  a  third  person, 
and  that  the  plaintiff  knew  those  facts  at  the 
time  the  agreement  was  made  and  signed. 
Siggins  v.  Senior,  8  M.  &  W.  834 ;  11  L.  J., 
Ex.  199. 

When  Agent  ie  Personally  Liable.] — ^A  con- 
tract for  the  conveyance  of  goods  from  Liverpool 
to  Australia  was  entered  into  as  follows :  "  It 
is  this  day  mutually  agreed  between  J.  and 
R.  W.,  owners  of  the  ship  *  Jessica,*  of  the  first 
part,  and  S.  J.  C,  of  the  other  part,"  that  the 
ship  should  be  ready  by  a  given  day  to  take  on 
board  certain  goods,  and  should  proceed  therewith 
to  Geelong,  and  there  deliver  the  same.  The 
rates  of  freight  determined  upon  by  the  parties 
to  this  agreement  are  as  under,  &c. ;  *^  one-third 
to  be  paid  in  London,  on  receipt  of  bills  of  lading, 
and  the  remainder  by  the  Geelong  and  Melbourne 
Railway  Company  at  Geelong"  ;  *' goods  to  be 
taken  on  board  at  Liverpool,  at  ship's  expense  "  ; 
and  the  agreement  was  signed,  J.  &  R.  W., 
S.  J.  C. "  ; — Held,  that  S.  J.  C.  was  personally 
bound  by  this  contract,  and  entitled  to  sue  for  a 
breach  of  it.  Cooke  v.  WilJton,  1  C.  B.  (N.S.)  163  ; 
26  L.  J.,  C.  P.  15 ;  2  Jur.  (N.B.)  1094  ;  5  W.  R. 
24. 

A  person  signing  a  contract  in  his  own  name, 
without  qualification,  is  not  exempted  from 
liability  on  the  contract  by  merely  describing 
himself  in  the  body  of  the  contract  as  agent  for 
a  named  principal,  without  words  expressly  or 
by  necessary  implication  shewing  that  he  only 
signs  as  agent.  Paice  v.  Walker^  39  L.  J.,  Ex. 
109  ;  L.  R.  6  Ex.  173  ;  22  L,  T.  647  ;  18  W.  R. 
789. 

VOL.   XI. 


Walker  and  Strange  signed  a  contract  for  the 
sale  of  wheat  in  the  following  form  :  "Sold 
A.  J.  Praice,  Esq.,  London,  about  200  quarters 
wheat  (as  agents  for  John  Schmidt  &  Co.,  of 
Danzig).  Signed,  Walker  and  Strange "  : — 
Held,  that  they  were  personally  liable  upon  the 
contract.    lb. 

A  broker  signed  and  sent  to  the  plaintiffs  a 
note  of  a  contract  in  the  following  terms : — • 
"  Messrs.  Southwell, — I  have  this  day  sold  by 
your  order  and  for  your  account  to  my  principal 
five  tons  of  anthracene,  payment  in'  cash  in  four- 
teen days  after  delivery,  less  2^  per  cent,  discount 
and  1  per  cent  brokerage.  W.  A.  Bowditch.'* 
In  an  action  for  goods  sold  and  delivered : — 
Held,  that  in  the  absence  of  usage  making  the 
broker  personally  liable,  he  was  not  personally 
liable  upon  the  contract.  Southwell  v.  Bowditch^ 
45  L.  J.,  C.  P.  630 ;  1  C.  P.  D.  374  ;  35  L.  T.  196  ; 

24  W.  R.  838— C.  A. 

The  defendant,  who  was  an  agent  of  the  Beb- 
side  Colliery  Company,  with  whom  B.,  W.  &  Co. 
had  previously  contracted  for  a  supply  of  coals, 
gave  to  B.,  W.  &  Co.  an  undertaking  as  follows  : 
"  I  undertake  to  load  the  ship  *  Der  Versuch '  with 
Bebside  coals  in  ten  colliery  working  days.  On 
account  of  Bebside  Colliery,  W.  8.  Huggett." 
This  undertaking  was  obtained  by  B.,  W.  &  Co. 
because  the  plaintiff,  the  captain  of  the  ship  *'  Der 
Versuch,"  refused  (without  such  an  undertaking 
being  procured  for  him)  to  sign  a  charterparty 
whereby  B.,  W.  &  Co.,  chartered  the  ship  "  Der 
Versuch"  to  carry  a  cargo  of  coals  to  Elsinore, 
and  in  which  no  provision  was  made  for  pay- 
ment of  damages  for  detention  in  loading.  The 
undertaking  made  no  mention  of  the  person  con- 
tracted with  by  it,  but  it  was  communicated  by 
B.,  W.  k  Co.  to  the  plaintiff,  who  then  signed 
the  charterparty.  The  ship  being  detained  beyond 
the.  ten  days,  the  plaintiff  applied  to  the  defen- 
dant for  comqensation  ;  this  the  defendant  at 
first  refused,  but  aftei'wards  offered  20Z.,  which 
was  declined  by  the  plaintiff.  The  plaintiff  then 
sued  on  the  undertaking  to  recover  damages  for 
such  detention  : — Held,  that  there  was  evidence 
that  the  undertaking  was  a  contract  between  the 
plaintiff  and  defendant,  and  that,  even  indepen- 
dently of  the  offer  of  20Z.,  there  was  such  evidence, 
and  that  the  defendant  had  rendered  himself  per- 
sonally liable.  Weidner  v.  Hoggett,  1  C.  P.  D. 
633  ;  36  L.  T.  368. 

Where  a  contract  In  writing  for  the  sale  of 
goods  is  entered  into  by  one  who  describes  him- 
self as  agent,  and  as  making  the  contract  **  as 
agent  and  on  behalf  of  "  his  principal,  naming 
him,  the  party  so  making  the  contract  is  not  per- 
sonally liable.     Greene  v.  Kophe^  18  C.  B.  549  ; 

25  L.  J.,  C.  P.  297  ;  2  Jur.  (N.S.)  1049  ;   4  W.  R. 
598. 

By  a  charterparty  it  was  agreed  between  the 
plaintiff,  owner  of  the  ship  "  N.,"  and  the  defen- 
dants, of  London,  merchants,  that  the  ship  should 
proceed  to  T.,  and  there  load  from  the  factors  of 
the  merchants,  a  full  and  complete  cargo  at  the 
merchants'  risk  and  expense,  which  the  merchants 
bound  themselves  to  ship  ;  and  being  so  loaded, 
should  proceed  to  Memel,  and  deliver  the  same 
on  being  paid  freight,  half  to  be  paid  on  unload- 
ing, in  cash,  and  the  remainder  by  good  bill  on 
London  ;  thirty  running  days  to  be  allowed  the 
merchants  for  loading  at  T.,  and  discharging  at 
Memel.  *'*■  By  authority  of  and  as  agents  for  S.,  of 
Memel,  R.  &  F.,  J.  M.  L."  (signatures  of  the 
defendants  and  the  plaintiff).  In  an  action  for 
demurrage  : — Held,    that  the    defendants  were 

85 


1091        .  PRINCIPAL  AND  AGENT— ^^ente  and  Third  Paitiea.        1092 


contracting  parties,  and  therefore  were  personally 
liable.    Lennard  v.  BvbiMon,  6  EL  &  Bl.  125  ; 

3  C.  L.  R.  1863  ;  24  L.  J.,  Q.  B.  275  ;  1  Jur.  (N.s.) 
853. 

A  memorandum  of  charterparty  was  expressed 
to  be  made  "  between  P.  of  the  good  ship  *  C.,'  and 
W.,  agent  for  E.  W.  &  Son,"  to  whom  the  ship 
was  to  be  addressed  ;  it  was  signed  by  W.  without 
any  restriction : — Held,  that  he  was  personally 
liable  as  charterer.  Parker  v.  Wintow^  7  El. 
&,  Bl.  942  ;  27  L.  J.,  Q.  B.  49  ;  4  Jur.  (N.8.)  584. 

A  charterparty  made  in  London  between  the 
shipowner  and  the  defendants,  "as  agents  of 
S.  F.,  of  Anamaboo,  merchants  and  charterers," 
was  signed  "for  D."  (the  plaintifil!),  "owner, 
H.  Q.,  as  agent.  For  S.  F.,  of  Anamaboo.  G. 
Brothers  "  (the  defendants),  "  as  agents."  The 
charterparty  was  partly  written  and  partly 
printed,  the  words  "  merchants  and  charterers  " 
being  printed,  and  in  the  plural  throughout  it. 
The  defendants,  merchants  in  London,  acted  in 
England  as  agents  for  8.  F.,  a  native  of  Africa, 
and  residing  at  Anamaboo,  in  that  country.  By 
tlie  charterparty,  the  plaintiff's  ship  was  chartered 
for  a  voyage  trom  London  to  Africa  and  back, 
and  freight  was  made  payable  on  delivery  of  the 
return  cargo  : — Held,  that  the  defendants  were 
not  personally  liable,  as  principals,  on  the  charter- 
party,  Deslandes  v.  Oregtyry,  2  El.  &  El.  602  ; 
30  L.  J.,  Q.  B.  36  ;  6  Jur.  (N.S.)  651 ;  2  L.  T. 
684  ;  8  W.  R.  586— Ex.  Ch. 

A  charterparty  was  entered  into  between  plain- 
tiffs, shipowners,  and  defendants,  "as  agents 
for  charterers."  It  was  signed  by  the  defendants 
without  any  qualification,  but  contained  a  clause 
that  the  ship  was  to  load  "  from  the  agents  of 
the  said  freighters,"  and  a  cesser  clause  that, 
the  charter  being  entered  into  on  behalf  of 
others,  all  liability  of  charterers  should  cease  on 
completion  of  loading  and  payment  of  advance. 
In  an  action  for  breach  of  the  charterparty,  the 
defendants  by  their  statement  of  defence  denied 
their  personal  liability ; — Held,  on  demurrer, 
that  the  defendants  were  liable  on  the  charter- 
party.    Hough  v.  Manzanos^  48  L.  J.,  Ex.  398  ; 

4  Ex.  D.  104  ;  27  W.  R.  536. 

The  defendants  agreed  in  their  own  names  to 
charter  a  vessel  to  be  loaded  on  the  usual  berth 
terms,  2  per  cent,  commission  to  be  paid  to 
them  : — Held,  that  they  were  liable  as  principals 
as  they  had  contracted  in  their  own  names  with- 
out any  qualification.  JSick  v.  Ttveedy^  63  L.  T. 
765  ;  6  Asp.  M.  C.  599. 

Plaintiffs  and  defendants  entered  into  a  charter 
of  the  ship  "  R."  to  load  a  car^oof  deals.  In  the 
body  of  the  charter  defendants  were  described  as 
follows :  "  It  is  this  day  mutually  agreed  between 
Messrs.  J.  H.  &  Co.,  of  Newcastle,  for  owners  of 
the  good  ship  '  R.* "  Defendants  signed  the 
charter,  "  For  owners,  J.  H.  &  Co."  A  cargo 
was  loaded  on  the  "R."  at  H.,  for  which  the 
captain  signed  a  bill  of  lading  stating  that  he 
had  received  it  in  good  condition,  &c.  The  cargo 
was  ultimately  delivered  to  plaintiffs  at  G.,  where 
it  was  found  injured  to  extent  of  60Z.  In  an  action 
by  plaintiffs  against  defendants  for  the  damage, 
three  lettera  which  had  passed  between  the 
plaintiffs  and  the  defendants  and  their  solicitors, 
were  admitted  in  evidence,  and  as  soon  as  plain- 
tiffs' evidence  was  closed,  defendants'  solicitor 
objected  that  there  was  no  evidence  against 
defendants  as  principals,  and  applied  for  a  non- 
suit, on  the  ground  that  it  appeared  upon  the 
charter  that  defendants  were  only  agents  of  the 
owner.     The   judge   decided    that    defendants 


were  liable  as  principals  : — Held,  that  his  decision 
was  right.    Adam*  v.  Hall,  37  L.  T.  70. 

If  a  man  describes  himself  in  the  beginning 
of  an  agreement  to  grant  a  lease,  as  making  it 
on  behalf  of  another,  but  in  a  subsequent  part 
of  it  says  that  he  will  execute  the  lease,  he  is 
personally  liable.  Xin'toti  v.  Herron,  1  Car.  &  P, 
643  ;  R.  &  M.  229  ;  28  R.  R.  797. 

Where  A.,  an  auctioneer,  being  employed  to 
sell  an  estate,  belonging  to  B.,  entered  into  and 
signed  an  agreement  with  C.  for  the  purchase,  in 
his  own  name,  as  agent  of  B.,  and  B.  shortly 
afterwards  signed  it,  and  added,  "  I  hereby  sanc- 
tion this  agreement,  and  approve  of  A.'s  having 
signed  the  same  on  my  benalf": — Held,  that 
A.  was  not  personally  responsible.  Spittle  v. 
Lavender,  5  Moore,  270  ;  2  Br.  &  B.  452  ;  23  R.  R. 
508. 

A  contract  was  made  in  London,  as  follows : 
"  Contract  between  Messrs.  V.  T.,  of  Morlaix,  in 
France,  and  M.  M.,  of  London.  M.  M.  engages 
himself  hereby  with  Messrs.  V.  T.,  from,  &c.,  to, 
&c.,  for  the  proper  and  merchantable  cutting  of 
French  provisions  at  Morlaix,  on  receiving  a  free 
passage  oat  to  Morlaix  from  London,  and  back 
again,  and  wages  of  30«.  sterling  per  week ; 
Messrs.  V.  T.  finding  the  requisite  tools."  This 
contract  was  signed,  "  for  V.  T.,  C.  K.,  M.  M. "  : 
— Held,  that  the  contracting  parties  were  V.  T. 
and  M.  M.,  and  that  C.  K.,  by  signing  on  behalf 
of  V.  T.,  did  not  render  himself  personallv  liable. 
Mahony  v.  KekuU,  14  C.  B.  390  ;  2  C.  L.  R.343  : 
23  L.  J.,  C.  P.  54  ;  18  Jur.  313  ;  2  W.  R.  155. 

A  written  agreement  was  expressed  to  be  made 
"  between  C.  for  and  on  behalf  of  N.  of  the  first 
part,  and  T.  of  the  second  part."  By  it  C,  on 
the  part  of  N.,  agreed  to  let  T.  premises  for  a 
term  of  years,  T.  paying  rent  to  C.  for  the  use  of 
N.  No  auction  to  be  held  on  the  premises  with- 
out the  consent  in  writing  of  C.  on  the  part  of  N. 
T.  to  take  a  lease  and  execute  a  counterpart 
when  called  upon  to  do  so  by  C.  on  the  part  of 
N.  C.  signed  this  in  his  own  name.  .  N.  did  not 
sign  it.  In  an  action  by  T.  against  C.  for  not 
completing  the  lease  : — Held,  that  it  sufliciently 
appeared  to  be  the  intention  of  the  parties  that 
C.  should  himself  contract,  and  that  therefore 
he  was  personally  liable.  TanTi^r  v.  Christian, 
4  El.  &  Bl  591  ;  24  L.  J.,  Q.  B.  91  ;  1  Jur.  (N.S.) 
519  ;  3  W.  R.  204. 

The  defendant,  an  estate  agent,  contracted  to 
sell  land  to  the  plaintiff  who  paid  a  deposit. 
The  defendant  signed  a  receipt  in  his  own  name 
for  the  deposit,  and  the  plaintiff  signed  an 
agreement  containing  the  terms  of  the  purchase. 
The  owner  of  the  Ifuid  refused  to  complete  the 
purchase,  and  the  plaintiff  sued  the  defendant 
for  damages  for  breach  of  the*  contract  to  sell. 
At  the  trial  the  jury  found  that  the  defendant 
sold  as  principal : — Held,  that  the  defendant  was 
personally  liable,  and  that  the  agreement  and 
receipt  taken  together  formed  a  sufficient  con- 
tract to  satisfy  the  Statute  of  Frauds,  s.  4.  Lang 
V.  Millar,  48  L.  J.,  C.  P.  596  ;  4  C.  P.  D,  450  ;  27 
W.  R,  720— C.  A. 

A.  articles  on  behalf  of  B.  to  purchase  some 
houses,  and  covenants  to  pay  800/.  for  the  same, 
and  the  houses  are  afterwards  destroyed  by  an 
earthquake.  Though  A.  had  no  effects  of  B.'s  in 
his  hands,  yet  the  court  decreed  him  to  pay  the 
800;.     Com  v.  Rudele,  2  Yern.  280. 

An  attorney  on  behalf  of  his  client,  the  defen- 
dant, promises  to  pay  500Z.  to  plaintiff ;  this 
being  done  by  the  authority  of  the  client,  attorney 
not  liable,  but  only  client ;  otherwise  if  the 
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attorney  had  no  authority  from  client  to  make 
the  engagement.  Johnwn  v.  Og'dby^  3  P.  Wms. 
277. 

Brokers  and  factors  who  act  or  agree  for  their 
principals  are  not  liable  in  their  own  capacities. 
lb. 

Liability  on  InToieei  or  Bought  and  Sold 
JTotei.]  —  The  plaintiff  bought  a  quantity  of 
hemp  by  auction  at  the  rooms  of  the  defendants, 
who  were  brokers  in  Liverpool.  The  defendants 
delivered  an  invoice  in  their  own  names  as  sellers. 
On  payment  being  made  by  the  plaintiff,  the 
defendants  gave  him  an  order  on  C.  and  D.  for 
the  goods,  which,  on  presentation,  was  refused, 
and  the  plaintiff  could  not  obtain  the  delivery  of 
the  goods : — Held,  that  the  defendants  were 
bound  by  the  representation  in  the  invoice,  and 
•could  not  offer  evidence  to  shew  that  they  sold  as 
agents  for  C.  and  D.,  and  that  the  plaintiff  knew 
C.  and  D.  to  be  the  principals  at  the  time  of  the 
sale  by  auction.  Jo7ie9  v.  Littledale^  1  N.  &  P. 
€77  ;  6  A.  &  E.  486  ;  6  L.  J.,  K.  B.  169. 

^.,  a  broker  employed  by  B.  to  sell  railway 
shares,  agreed  with  C,  D.'s  broker,  to  sell  him 
fifty  shai'es,  of  which  A.  afterwards  informed  his 
clerk  at  his  office,  who  made  an  entry  in  the 
book  as  of  a  sale  from  A.  to  C. ;  and  a  contract 
note  to  the  same  effect  was  sent  to  C.  A.  sub- 
sequently saw  the  entry  in  the  book,  and  altered 
it,  by  writing  the  name  of  B.  as  seller,  and 
directed  another  note  to  be  sent  to  C,  with  the 
name  of  B.  as  seller.  A  fresh  note  was  accord- 
ingly sent  the  same  evening,  or  the  next  morn- 
ing, but  C.  received  them  both  together  the  next 
morning.  C.  did  not  return  the  first  note  nor 
did  A.  request  to  have  it  returned.  In  an  action 
by  D.  against  A.  for  breach  of  the  agreement,  in 
not  completing  the  sale,  the  judge  left  it  to  the 
jury  to  say  whether  the  second  note  was  a  cor- 
rection of  a  mistake  in  the  first,  and  told  the  jury 
that  if  the  defendant  had  entered  into  a  written 
contract  in  his  own  name,  he  could  not  after- 
wards set  up  that  he  was  acting  as  broker 
merely ;  and  that,  although  known  to  be  a 
broker,  if  he  signed  the  contract  in  his  own  name 
he  was  liable  : — Held,  no  misdirection.  Magee 
V.  Atkinson,  2  M.  &  W.  440  ;  6  L.  J.,  Ex.  115. 

D.  entered  into  the  following  contract  with 
B. :  "22nd  March,  1860.  From  J.  D.,  com 
broker,  to  Mr.  R.,  Liverpool.  I  have  this  day 
sold  to  you  two  cargoes  of  French  maize,  to  con- 
sist of  800  to  1,000  quarters,  shipment  all  April, 
from  the  port  of  Bordeaux,  at  33«.  B<2.  per  480 
lbs.,  cost  and  freight,  payment  in  London,  less 
sixty  days'  interest  and  1  per  cent,  brokerage. 
Mr.  Walker,  London,  will  send  contracts.'*  On 
the  following  day  Walker  forwaixied  contracts 
for  the  two  cargoes  on  behalf  of  T.,  of  Bordeaux, 
the  owner  of  the  maize,  but  omitting  the  stipu- 
lation as  to  brokerage.  R.  remonstrated,  and  D. 
•said  he  would  write  to  Walker  ;  but  R.,  in  order 
to  obtain  the  cargoes,  was  subsequently  compelled 
to  pay  the  33«.  3^.,  without  any  deduction  for 
brokerage: — Held,  that  D.  was  responsible  for 
the  failure  of  Walker  to  send  the  contracts 
stipulated  for.  Reid  v.  Dreaper,  6  H.  &  N.  813 ; 
30  L.  J.,  Ex.  268  ;  4  L.  T.  660. 

See  cases  post,  SALE  OP  GOODS,  Vol.  XII., 
-cols.  395,  396. 

Agent  Bidding  at  Anetion.]— B.  became  the 
purchaser  of  premises  at  an  auction,  declaring  him- 
self the  agent  of  C.  in  C.'s  presence,  but  the 
vendor's  solicitor  required  B.  to  sign  the  agree- 


ment, and  declined  to  substitute  the  name  of  C. 
Communications  afterwards  took  place  between 
the  vendor's  solicitor  and  C.  with  reference  to  the 
title.  The  vendors  afterwards  brought  their  bill 
against  B.  and  C.  for  specific  perfoimance  of  the 
contract : — Held,  that  supposing  B.  to  be  the 
agent  of  C,  yet  the  signature  of  B.  to  the  con- 
tract made  him  personally  liable  to  perform  it ; 
that  the  communication  between  the  vendor's 
solicitor  and  the  solicitor  of  C.  with  reference  to 
the  title,  was  not  an  adoption  of  C.  as  the  pur- 
chaser in  place  of  B.,  but  should  be  assumed  to 
be  made  in  furtherance  of  the  original  contract, 
in  which,  according  to  B.'s  representation,  he 
was  (as  between  himself  and  C.)  only  a  formal 
party  ;  that  the  acceptance  of  the  title  by  C.  in 
such  communications  would  not  be  binding  upon 
B.,  for  such  acceptance  would  be  reganled  as 
having  been  made  in  C.'s  own  right  as  claiming 
through  B.,  and  not  as  agent  for  B.  Chadwiok  v. 
Maden,  9  .Hatq,  188. 

A  solicitor  who  attends  a  sale,  and  bids  for  his 
client,  is  responsible  for  the  payment  of  the 
deposit,  and  will  be  attached  if  it  is  not  paid. 
Hob/utvse  V.  Hamilton^  I  Hog.  401. 

Anetioneen  not  diselosing   Prineipali.] — ^A. 

bought  at  auction  three  lots  of  one  hundred 
railway  shares  each,  one  of  the  conditions  of  sale 
being  that,  **  the  balance  of  the  purchase-money 
shall  be  paid  at  the  office  of  the  auctioneers  on 
the  day  following  the  sale,  except  in  cases  where 
any  special  transfers  arc  required,  and  to  such 
the  utmost  expedition  will  be  given."  After  the 
sale.  A,  received  the  three  hundred  shares,  together 
with  a  bill  of  parcels  describing  the  transaction 
as  a  sale  of  three  hurdred  shares,  and  paid  the 
price.  The  n^me  of  the  owner  of  the  shares 
was  not  disclosed  at  the  time  of  the  sale  ;  but 
upon  A.  applying  for  a  transfer  the  constitution 
of  the  company  requiring  a  transfer,  by  deed,  the 
auctioneero  informed  him  that  they  were  only 
agents  in  the  transaction,  and  referred  him  to  B., 
as  their  principal,  and  as  the  party  who  alone 
could  procure  the  transfer  to  be  executed.  In 
an  action  against  the  auctioneers  for  not  trans- 
ferring : — Held,  that,  inasmuch  as  they  had  not 
disclosed  their  principal  at  the  time  of  sale,  they 
were  personally  liable.  FranJUyn  v.  Lamond,  4 
C.  B.  637  ;  16  L.  J.,  C.  P.  221  ;  11  Jur.  780. 

Contracts  on  Behalf  of  Foreign  Principale.] — 

There  is  no  rule  of  law  that  a  person  contracting 
in  England  as  agent  fop  a  foreign  principal  resi- 
dent  abroad,  is  personally  liable  on  the  contract. 
Green  v.  Koplie.  18  C.  B.  549  ;  25  L.  J.,  C.  P.  297 ; 
2  Jur.  (N.S.)  1049  ;  4  W.  R.  598. 

In  all  cases,  whether  the  princi^ml  or  agent  is 
liable  is  a  question  of  intention,  to  be  ascertained 
from  the  terms  of  the  contract  and  the  surround- 
ing circumstances.    lb, 

K.,  being  agent  in  London  of  R.,  a  foreign 
resident  abroad,  contracted  by  bought  and  sold 
notes  to  sell  to  the  plaintiff  tar,  to  be  shipped 
from  a  foreij^n  port.  The  sold-note,  which  was 
signed  by  K.,  as  agent,  ran,  "  Sold  on  behalf  of 
R.,  Gothenberg  "  ;  and  the  bought-note,  signed 
by  the  plaintiff,  **  Bought  through  K.  of  R."  :— 
Held,  that  K.  was  not  liable  on  the  contract.  lb. 

Fruit  brokers  in  Liverpool  gave  a  fruit  mer- 
chant the  following  sold-notc  :  "  We  have  this 
day  sold  to  you  on  account  of  James  Morand  & 
Co.,  Valencia,  2,000  cases  Valencia  oranges,  of 
the  brand  James  Morand  &  Co.,  at  12«.  ^d,  per 
case  free  on  board,  shipment  from  commencement 

85—2 
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between  the  shipowners  and  the  defendant,  "  as 
agent  for  the  freighter  **  (no  principal  being- 
named),  after  providing  for  demurrage  over  and 
above  the  laying-days,  at  71.  per  day,  stated, 
that "  it  is  further  agreed  that  this  charter,  being^ 
concluded  by  the  defendant  for  another  party, 
the  liability  of  the  former,  in  respect  and  as  to- 
all  matters  and  things  as  well  before  as  after  the 
shipping  of  the  cargo  shall  cease  as  soon  as  they 
have  shipped  the  cargo "  : — Held,  that  he  was- 
not  liable,  upon  this  memorandum,  for  demurrage 
at  the  port  of  discharge.  Oglesby  v.  Tgle*ia»y 
El.  Bl.  &  El.  930 ;  27  L.  J.,  Q.  B.  356  ;  6  W.  R. 
690. 


.of  season  to  not  later  than  the  7th  of  December 
next,"  and  signed  it  without  any  addition.    The 

Eurchaser  having  brought  an  action  against  the 
rokers  for  nondelivery  of  the  oranges  : — Held, 
that  the  words  *'  on  account  of  James  Morand  & 
Co."  shewed  an  intention  to  make  the  foreign 
principals,  and  not  the  brokers,  liable,  and  that 
the  brokers  were  not  liable  upon  the  contract. 
Gadd  V.  Houghton,  46  L.  J.,  Ex.  71 ;  1  Ex.  D. 
357  ;  36  L.  T.  222  ;  24  W.  R.  97.5— C.  A. 

Where  the  act  of  the  principal  is  lawful  in  the 
country  where  it  is  done,  and  the  authority 
under  which  such  act  is  done  is  complete,  bind- 
ing and  unquestionable  there,  the  servant  who 
does  the  act  cannot  be  made  responsible  in  the 
courts  of  this  country  (of  which  he  is  a  subject) 
for  the  consequence  of  such  acts,  merely  by 
reason  of  a  personal  disability,  imposed  by  the 
law  of  this  country  upon  him  for  contracting 
such  engagement.  Dohree  v.  Kapier,  3  Scott, 
201  ;  2  Ring.  (N.c.)  781 ;  5  L.  J.,  C.  P.  273. 

A.  having  set  up  some  mill  machinery  at 
Roanne,  in  France,  for  a  French  millowncr  there, 
was  requested  by  him  to  engage  an  overlooker 
to  manage  the  machinery,  and,  on  the  7th  of 
December,  1876,  a  written  agreement  was  drawn 
up  and  signed  by  A.  and  B.  at  Bury,  in  the  fol- 
lowing terms :  "  I  hereby  agree  on  behalf  of 
M.  B.  P.,  Roanne,  France,  to  engage  B.  as  over- 
looker, at  the  rate  of  4/.  per  week,  with  travelling 
expenses  there  and  back.  The  sum  of  30«.  per 
week  to  be  paid  to  his  wife  every  fourteen  days." 
B.  proceeded  to  Roanne,  receiving  lOZ.  from  A., 
ana  entered  on  his  duties  as  overlooker  at  the 
mill  there,  and  continued  there  in  that  capacity 
till  the  middle  of  October,  1877,  when  he  returned 
to  England.  During  his  stay  in  France  the  30«. 
was  paid  to  his  wife  every  fortnight  by  the 
defendant  at  Bury,  and  upon  his  leaving  France 
a  sum  of  122.  was  paid  to  him  by  A.*s  agent  at 
Roanne  to  enable  him  to  return  to  England. 
The  remainder  of  his  wages  under  the  contract, 
except  a  balance  of  some  17Z.  was  regularly  paid 
by  the  French  millowner.  For  this  balance  he 
now  sued  the  defendant: — Held,  diss.  Kelly, 
C.B.),  that  the  words  "  on  behalf  of  "  in  the  body 
of  the  contract  made  it  immaterial  that  A. 
signed  the  document  in  his  own  name  without 
qualification,  and  that  hejdid  not  thereby  render 
himself  personally  liable.  Ogdeti  v.  Hall,  40 
L.  T.  751. 

Sxpreii  Termi  in   Contract  aa  to.] — By   a 

charterparty  between  shipowners  and  the  defen- 
dants' agents  in  England  for  foreign  charterers, 
it  was  agreed  that  the  ship  should  proceed  to  J. 
and  there  load  in  regular  turn  in  the  customary 
manner,  from  tbe  defendants,  a  full  and  com- 
plete cargo  of  coffee.  It  was  also  agreed  that  as 
the  defendants  were  acting  for  foreign  principals 
all  their  liability  in  every  respect,  and  as  to  all 
matters  and  things  as  well  berore  and  during,  as 
after  the  shipping  of  the  cargo,  should  cease  as 
soon  as  they  had  shipped  the  cargo.  The  defen- 
dants having  loaded  and  shipped  the  agreed 
cargo,  the  shipowners  afterwards  sued  them  for 
not  having  shipped  it  in  regular  turn : — Held, 
that  the  action  could  not  lie,  for  that  the  charter- 
party  limited  the  defendants'  liability  to  the 
actual  shipment  of  the  cargo  and  protected  them 
from  responsibility  for  any  irregularity  or  delay 
in  the  shipment.  Milvain  v.  Perez,  3  El.  &  El. 
495  ;  30  L.  J.,  Q.  B.  90  ;  7  Jur.  (N.S.)  336  ;  3  L.  T. 
786  ;  9  W.  R.  269. 
A   memorandum  for  a    charterparty,  made 


Liability  by  Cnitom  in  Trade.]— M.  and  W.,. 
brokers,  being  employed  by  P.  to  purchase  raisins^ 
sent  the  following,  addressed  to  F.  and  D. :  **  We 
have  this  day  sold  for  your  account  to  our  prin- 
cipal, to  arrive  per  steamer  from  Trieste,  fifty  ta 
seventy  tons  of  good  sound  Chesne  raisins,  usual 
market  terms.  Customary  aUowances.  M.andW., 
brokers."  A  portion  of  the  raisins  was  accepted 
and  paid  for  by  M.  and  W.  on  behalf  of  P., 
whose  name  was  declared  before  delivery.  P. 
having  subsequently  made  default  in  accepting 
the  residue  : — Held,  in  an  action  by  F.  and  D. 
against  M.  and  W.  for  not  accepting  the  residue,, 
that  evidence  of  a  custom  in  the  fruit  market,, 
that  if  the  principal's  name  is  not  declared  on. 
the  contract,  the  broker  is  personally  liable  on 
default  of  the  principal,  was  admissible.  Fleet  v» 
Murton,  41  L.  J.,  Q.  B.  49  ;  L.  R.  7  Q.  B.  126  •,. 
26  L.  T.  181 ;  20  W.  R.  97. 

Held,  also  (dubitante  Cockbum,  C.J.),  that 
evidence  of  an  analogous  usage  in  the  colonial 
trade  was  properly  admitted  to  prove  the  usage 
in  the  fruit  trade.    Ih, 

An  agent  contracting  and  signing,  as  such,  for- 
an  undisclosed  principal,  may  be  rendered  per- 
sonally liable  on  the  contract,  if  a  custom,  among 
merchants  in  the  course  of  ordinary  trade  con- 
stantly entering  into  similar  contracts,  can  be 
shewn  to  exist,  that  an  agent  so  signing  shall  be 
personally  liable  in  the  event  of  his  not  disclosing 
his  principal's  name  within  a  reasonable  time, 
and  evidence  is  admissible  to  prove  the  existence 
of  such  a  custom  and,  by  inference,  the  implied 
presence  of  such  a  term  in  the  written  contract 
— a  liability  so  incurred  not  being  considered 
as  inconsistent  with  the  general  terms  of  such  a 
contract.  Hntchinton  v.  Tatham,  42  L.  J.,  C.  P.. 
260 ;  L.  R.  8  C.  P.  482  ;  29  L.  T.  103  ;  22  W.  R.  18. 

In  an  action  upon  a  charterparty  expressed  to* 
be  made  between  the  shipowners  and  T.  &  Co., 
*'  as  agents  to  merchant,"  and  signed  "  T.  &  Co.,. 
as  agents  for  merchant"  : — Held,  that  although 
T.  &  Co.  were  primA  facie  not  personally  liable 
upon  this  contract,  yet  that  parol  evidence  was 
admissible  to  prove  a  custom  of  titbde  rendering - 
agents  who  enter  into  such  an  agreement  for  an 
unnamed  principal  themselves  personally  liable 
if  the  name  of  their  principal  was  not  disclosed 
within  a  reasonable  time,  and  that  the  jury  was 
justified  in  finding  a  delay  of  two  months  before 
the  name  of  the  principal  was  given,  was  un- 
reasonable,   lb. 

According  to  the  usage  of  the  London  dry 
goods  market,  a  broker  who  buys  for  an  undis- 
closed principal  is  personally  liable  to  the  seller 
for  the  price  of  the  goods.  Imperial  Bank  v.. 
London  and  St,  Katharine  Docks  Co.,  46  L.  J., 
Ch.  335  ;  5  Ch.  D.  195  ;  36  L.  T.  233. 

D.,  a  broker,  bought  of  C.  for   undisclosed 
principals  a  quantity  of  gum  sandrac  then  lying 
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at  the  St.  Katharine  Dock,  to  be  paid  for  on 
Saturday,  March  18th,  and  obtained  a  delivery 
order  from  C,  which  he  gave  to  his  principals  on 
the  faith  of  their  representation  that  the  goods 
were  wanted  for  immediate  shipment.  D.*s 
principals,  however,  pledged  the  delivery  order 
with  a  bank,  and  on  the  evening  of  March  17th 
they  stopped  payment.  On  the  morning  of 
March  18th  the  bank  sent  the  delivery  order  to 
the  dock  office  in  the  city  with  a  request  for  a 
warrant,  which  they  were  told  would  be  ready 
on  Monday.  Notice  of  the  delivery  order  having 
been  lodged  was  sent  by  the  docK  company  in 
due  course  to  their  warrant  office  at  the  dock, 
where,  through  a  mistake  of  the  messenger,  it 
did  not  arrive  until  3  p.m.,  and  in  the  mean- 
time a  clerk  of  D.,  who  had,  in  accorduice  with 
the  usage  of  the  trade,  paid  the  price  of  the 
goods  to  C.  that  morning,  applied  at  the  warrant 
office  in  C.'s  name  for  a  warrant  for  the  goods, 
which  was  made  out  and  given  to  him,  as  the 
goods  were  clear  in  the  cargo  ledger.  G.  in- 
dorsed the  warrant  to  D.,  and,  in  consequence  of 
what  had  happened,  the  dock  company  on  the 
Monday  refused  to  act  on  the  bank's  delivery 
order.  In  an  action  by  the  bank  against  the 
dock  company,  D.  and  C. : — Held,  tSat  D.  was 
entitled  to  the  goods,  for  the  bank  had  never 
obtained  either  actual  or  constructive  possession 
of  the  goods,  and  that  D.,  having  paid  the  price 
of  the  goods  as  surety  for  his  principals,  was, 
notwithstanding  his  prior  application  for  the 
delivery  order  and  indorsement  thereof,  entitled, 
by  virtue  of  s.  5  of  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.  c.  97),  to  the  benefit  of 
the  unpaid  vendor's  lien  subsisting  in  C.    lb. 

The  defendants,  who  were  hop-brokei's,  gave  to 
the  plaintifb  the  following  sold-note  :  "  Sold  by 
Ongley  &  Thornton  (the  defendants)  to  Messrs. 
Pike,  Sons,  &  Co.,  for  and  on  account  of  owner, 
100  bales  .  .  .  hops  .  .  .  (Signed)  for  Ongley  & 
Thornton,  S.  T."  In  an  action  for  non-delivery 
of  hops  accortling  to  sample,  the  plaintiffs  sought 
to  make  the  defendants  personally  liable  on  the 
above  contract,  and  tendered  evidence  to  shew 
that,  by  the  custom  of  the  hop  trade,  brokers  who 
do  not  disclose  the  names  of  their  principals  at 
the  time  of  making  the  contract  are  personally 
liable  upon  it  as  principals,  although  they  con- 
tracted as  brokers  for  a  principaL  No  request 
was  made  by  the  plaintifEs  to  the  defendants  to 
name  their  principal : — Held,  that  the  custom 
gave  a  remedy  against  the  brokers  as  well  as 
against  the  principals,  that  it  was  not  in  contra- 
diction of  tne  written  contract,  and  that  evi- 
dence of  the  custom  was  properly  admitted  at 
the  trial.  Hutchiruon  v.  Tatnain  (supra)  con- 
sidered. Pike  V.  Ongley,  56  L.  J.,  Q.  B.  373 ; 
18  Q.  B.  D.  708  ;  36  W.  R.  534— C!  A. 

A  written  contract,  made  by  brokers  on  behalf 
of  undisclosed  principals  for  the  sale  of  hides, 
provided  that  '*  if  any  difference  or  dispute  shall 
arise  nnder  this  contract,  it  is  mutually  agreed 
between  the  sellers  and  buyers  that  the  same 
shall  be  settled  by  the  selling  brokers,  whose 
decision  in  writing  should  be  final  and  binding  on 
both  sellers  and  buyers.'*  In  an  action  against 
the  brokers  in  respect  of  inferior  hides  delivered 
under  the  contract,  the  buyers  made  a  claim  for 
the  breach  against  the  brokers  as  principals  by 
custom  of  the  trade  i — Held,  that  evidence  of  a 
custom  of  the  trade  that  a  broker  who  does  not 
•disclose  his  principal  is  personally  responsible 
for  the  performance  of  the  contract  and  liable 
ior  the  breach  was  rightly  rejected,  as   such 


custom  was  inconsistent  with  the  arbitration 
clause,  which  would,  if  the  custom  were  incor- 
porated, make  the  brokers  judges  in  their  own 
cause.  Barrow  v.  DyHer,  13  Q.  B.  D.  635 ;  51 
L.  T.  573  ;  33  W.  R,  199. 

By  a  contract  in  writing,  the  defendants 
" sold  to"  the  plaintiffs  a  cargo  of  cotton  seed 
cake  of  a  specified  quality.  The  contract  con- 
tained a  clause  that  **  should  any  of  the  above 
goods  turn  out  not  equal  to  quality  specified, 
they  are  to  be  taken  at  an  allowance,  which 
allowance,  together  with  any  dispute  arising  on 
this  contract,  is  to  be  settled  by  arbitration." 
The  defendants  signed  the  contract  with  the 
addition  of  the  word  **  brokers,"  and  were  acting 
as  agents.  Some  time  after  the  contract  was 
sign^,  the  defendants  named  their  principals. 
The  cargo  proved  to  be  of  inferior  quality,  and 
an  arbitration  (which  the  plaintiffs  did  not 
attend)  to  determine  the  liability  of  the  defen- 
dants was  held ;  the  arbitrators  decided  by 
their  award  that  the  defendants  were  not  liable, 
inasmuch  as  a  custom  existed  that  a  broker  upon 
naming  his  principals  ceases  to  be  liable  on  the 
contract.  At  the  trial  of  the  action,  the  jury 
found  that  the  alleged  custom  did  not  exist  :-* 
Held,  that  the  defendants  were  personally  liable 
on  the  contract.  Huteheson  v.  Auon,  13  Q.  B.  D. 
861  ;  51  L.  T.  846—0.  A. 

In  the  rice  trade  a  custom  exists  that  where  a 
broker-  does  not  disclose  in  the  contract  note  the 
name  of  the  principal  dealt  with,  although  he 
may  mention  it  orally,  he  is  liable  on  the  con- 
tract as  a  principaL  BacmeUfter  v.  FentoT^  1 
Cab.  &  £.  121. 

Quaere,  whether  a  custom  exists  on  the  London 
Stock  Exchange  that  a  broker  not  disclosing  the 
name  of  the  principal  dealt  with  rendeiB  himself 
personally  liable.  WUdy  v.  Stephenson,  I  Cab.  & 
£.3. 

Action  brought  against  Agent  without  Join^ 
ing  Principidi.] — An  action  was  brought  against 
the  agent-general  in  this  country  for  a  colonial 
government,  the  plaintiffs  being  equitable  as- 
signee of  persons  who  had  entered  into  a 
contract  with  that  government,  claiming  relief 
in  respect  of  a  sum  of  money  which  the  plain- 
tiff alleged  had  been  received  by  the  defendant 
from  that  government  as  trustee  for  the  plaintiffS| 
and  afterwards  in  breach  of  trust  repaid  by  him 
to  that  government.  The  money  in  question 
was  deposited  in  the  personal  name  of  the  agent- 
general,  and  the  plaintiffs  contended  that  on 
that  ground  he  was  personally  responsible  for  it. 
The  government  was  not  made  a  party  to  the 
action  : — Held,  that  the  defendant  was  the  mere 
agent  of  the  government,  and  could  not  consti- 
tute himself  a  trustee  against  his  principals; 
and  that  therefore  the  question  could  not  b^ 
tried  in  the  absence  of  the  government,  the 
foundation  of  the  plaintiff's  case  being  that 
there  was  a  trust  which  the  government  could 
not  intercept.     MrigJit  v.  AfUU,  63  L.  T.  186. 

Joint  owner  not  necessary  party  to  bill  against 
factor  on  a  demand  against  the  other  moiety, 
defendant  having  kept  scpcunte  accounts,  and 
admitted  the  produce  of  that  moiety  to  be  in  his 
possession.     Weymouth  v.  Boyer,  1  Ves.  J.  416. 

b.  On  BIUb  and  PromlMory  Notes. 

Penonal  Liability-r-Tnuteoi  and  ICanagen.] 
— ^A  bill  directed  as  follows,  "To  Messrs.  Jackson 
and  Shepherd,  joint  managers  of   the    Boyal 
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Mutual  Marine  Insurance  Association,"  was 
accepted  thus  :  "Accepted,  J.  J.,  W.  S.,  as  joint 
managers  of  the  Royal  Mutual  Marine  Associa- 
tion" :  — Held,  that  they  were  personally  liable, 
and  that  the  introduction  of  the  woi^d  "as" 
before  the  words  "joint  managers"  made  no 
difference  with  respect  to  such  liability.  Jofieg 
V.  Jackson,  22  L.  T.  828. 

A  promissory  note  in  this  form,  "  On  demand 
we  promise  to  pay  Mr.  James  Allan  200Z.,  value 
received  for  the  Second  Gateshead  Provident 
Building  Society,  and  interest  thereon,  at  5  per 
cent,  per  annum,  payable  half-yearly,"  signed 
thus  :  "  G.  M.,  C.  D.  G.,  J.  N.,  trustees ;  T.  N., 
secretary "  : — Held,  that  the  trustees  were  per- 
sonally liable  on  the  note.  Allan  v.  Miller^  22 
L.  T.  825. 


Direetori    of  Compudei.]  —  A   person 

advanced  money  for  purposes  of  a  company  in 
which  he  was  a  shareholder,  and  received  a  pro- 
missory note  :  "  We,  the  directors  of  the  Isle  of 
Man  Slate  and  Flag  Company,  Limited,  do  pro- 
mise to  pay  to  John  Ihitton  1,6002.,  with  interest 
at  the  rate  of  %l.  per  cent,  per  annum  until 
paid."  It  bore  the  seal  of  the  company,  and 
was  signed  by  foar  directors.  The  lender  had 
stated  that  he  would  lend  the  money  to  the 
directors  only  : — Held,  that  the  directors  who 
had  signed  the  note  were  personally  liable  upon  it. 
Dutton  V.  Marsh,  40  L.  J.,  Q.  B.  175 ;  L.  R.  6 
Q.  B.  361 ;  24  L.  T.  470  ;  19  W.  R.  754. 

A  resolution  to  wind  up  a  banking  company 
voluntarily  was  coniirmed  on  the  22nd,  and 
advertised  in  the  London  Gazette  on  the 
26th  of  November.  On  the  24th  of  tlie  same 
month  one  of  the  directors,  who  had  been 
appointed  one  of  the  liquidators,  accepted,  as 
director,  a  bUl  of  exchange  on  the  bank.  This 
bill  was  afterwards  indorsed  for  value  to  a 
person  who  had  no  notice  that  the  bank  was  in 
liquidation  : — Held,  that  the  bill  was  not  a  bill 
of  the  company,  and  therefore  that  the  holder 
could  not  prove  against  the  company  for  the 
amount.  Londan  and  Jlediterranean  Bank,  In 
re,  BohtgnesVs  CJasfi,  40  L.  J.,  Ch.  26  ;  L.  B.  5 
Ch.  667  ;  18  W.  B.  876.    See  also  COMPANY. 


General  Agent.] — ^A  bill  of  exchange  to 


pay  to  the  drawer's  order  at  three  months  after 
date  137Z.  lOf.,  value  received  in  account  (fire 

Solicy  No.  597),  was  directed  to  Henry  Connah, 
Isq.,  general  agent  of  L'Unione  Compagna 
D'Assicurazione  Generale  (Firenze),  8,  York 
street,  Manchester,  who  wrote  upon  it :  "  Ac- 
cepted, payable  at  8,  York  street,  Manchester, 
on  behalf  of  the  company.  H.  Connah."  In 
an  action  against  him  on  this  bill : — Held,  that 
he  was  personally  liable  as  acceptor.  Herald  v. 
Connah,  34  L.  T.  885. 

Where  agent  was  obliged  as  such  to  indorse 
bill,  and  fact  was  known  to  indorsees,  injunc- 
tion was  granted  to  restrain  proceedings  thereon 
against  him.  Kidson  v.  Dilworth,  5  Price,  664  ; 
19  R.  R.  656. 

Agent  preienting  for  Payment.! — A.  drew 
bills  in  favour  of  B.  in  India  upon  the  E.  I.  Co. 
in  London,  which  the  latter  accepted  :  C,  as  the 
agent  of  B.,  indorsed  the  bills  to  D.  and  £., 
under  the  supposed  authority  of  a  power  of 
attorney  from  B.,  which  the  E.  I.  Co.  had 
inspected  ;  D.  and  E.  indorsed  the  bills  to  their 
bankers  and  agents,  F.  &  Co.,  with  instructions 
to  present  them  for  payment  when  due.    F.  & 


Co.  indorsed  thfe  bills,  presented  them  for  pay- 
ment when  due,  received  the  money,  and  paid  it 
over  to  their  principals,  D.  and  E.  The  power 
of  attorney  from  B.  did  not  authorise  C.  to 
indorse  the  bills,  and  B.  having  died,  his 
administrator  recovered  the  amount  of  them 
from  the  acceptors.  The  latter  brought  an 
action  against  F.  &  Co.,  upon  an  alleged  under- 
taking by  them  that  they  were  entitled  to 
receive  payment  of  the  bills.  The  jury  found 
that  the  plaintiffs  paid  the  bills,  not  on  the 
faith  of  the  indorsement  by  the  defendants,  but 
on  the  faith  of  the  power  of  attorney,  and  that 
the  defendants  received  the  money  as  agents, 
and  paid  it  over  to  their  principals  before  they 
knew  that  the  first  indorsement  by  C.  was 
unauthorised  : — Held,  that  the  action  could  not 
be  maintained  against  them.  East  India  Ch.  v. 
Tritton.  5  D.  &  R.  214  ;  3  B.  &  C.  280  ;  3  L.  J.. 
(O.S.)  k.  B.  24  ;  27  R.  R.  353. 

Agent  promiiing  to  honour  Bill.] — ^A  general 
demurrer  for  want  of  equity  allowed  to  a  bill 
alleging,  that  the  defendant,  who  was  the  agent 
of  A.,  and  had  in  his  hands  moneys  and  effects  of 
A.,  had  written  a  letter  to  a  creditor  of  A.  in 
which  he  promised  to  honour,  on  presentation, 
certain  bills  of  exchange,  drawn  by  that  creditor, 
at  A.'s  request,  upon  the  defendant,  and  praying 
that  the  defendant  might  be  decreed  to  pay 
the  bills  of  exchange  out  of  the  moneys  and 
effects  of  A.  in  his  hands,  or  otherwise  out  of 
his  own  moneys.  Baiilet  v.  Mitchell,  1  L.  J. 
(0.8.)  Ch.  197. 

c.  For  Moneys  reoelved  for  T7ee  of  Principal 

and  Others. 

Money  Paid  to  Agent  by  Mistake.^ — An  action 
lies  against  an  agent  for  money  paid  to  him  by 
mistake,  although  he  has  forwarded  his  account 
to  his  principal,  and  placed  the  sum  to  his  credit. 
Cox  V.  Prentice,  3  M.  &  S.  344  ;  16  R.  R.  288. 

One  Liverpool  cotton  broker  bought  cotton  of 
another,  each  in  his  own  name  ;  in  consequence 
of  a  mistake  by  a  clerk  of  the  selling  broker,  the 
buying  broker  paid  over  too  much  money.  The 
selling  broker  gave  credit  to  his  undisclosed  prin- 
cipal for  the  sum  which  he  had  received,  the 
principal  being  largely  in  his  debt : — Held,  that 
the  buying  broker  was  entitled  to  recover  back 
from  the  selling  broker  the  sum  so  overpaid  to 
him,  the  case  not  falling  within  the  rule  by 
which  an  agent  is  relieveid  from  responsibility 
where  he  has  bon&  fide  paid  over  moneys  received, 
by  him  on  account  of  his  principals.  Xtwall  v. 
TonUinson,  L.  R.  6  C.  P.  405  ;  25  L.  T.  382. 

If  money  is  paid  by  mistake  to  an  agent,  and 
placed  by  him  to  the  account  of  his  principal, 
but  not  paid  over,  an  action  for  the  money  had 
and  received  to  the  use  of  the  person  so  paying 
it  by  mistake  will  lie  against  the  agent.  The 
mere  passing  such  money  in^account,  or  making 
rest,  without  any  new  credit  given,  fresh  bills 
accepted,  or  further  sums  advanced  for  the  prin- 
cipal in  consequence  of  it,  is  not  equivalent  ta 
the  payment  of  it  over.  Buller  v.  Harrison^ 
Cowp.  565. 

A  receipt  signed  by  an  agent  for  his  principals 
is  not  evidence  to  support  an  action  against  him 
to  recover  the  money  back.  Edden  v.  Mead,  3. 
Camp.  339. 

To  make  it  a  defence  to  an  agent  that  he  ha& 
paid  over  money,  it  is  necessary  that  the  money 
should  have  been  paid  to  the  agent  expressly  for 
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the  use  of  the  person  to  whom  he  has  so  paid  it 
over.    SnowdoH  t.  DaviSj  1  Taunt.  359. 

Money  Betained  for  Speoial  Fvrpoie.] — A. 
having  received  money  as  agent  for  B.  and 
others,  in  specific  proportions  for  each,  paid  it 
over  to  0.  as  a  banker  in  his  own  name,  and 
having  drawn  out  part  of  it,  directed  C.  not  to 
pay  away  the  remainder,  except  by  his  order  : — 
Held,  that  C.  was  bound  to  hold  the  money  for 
A.,  and  that  therefore  B.  could  not  recover  the 
remainder  of  his  share  from  C,  though  he  had 
given  C.  notice  that  A.'s  agency  was  at  an  end. 
Pinfo  V.  Santos,  1  Marsh.  132  ;  5  Taunt.  447. 

Where  persons  have  received  money  for  the 
express  purpose  of  taking  up  a  bill  of  exchange 
two  days  after  it  became  due,  and  upon  tendering 
it  to  the  holders  and  demanding  the  bill  find 
that  they  have  sent  it  back  protested  for  non- 
acceptance  to  the  person  who  indorsed  it  to 
them  : — Held,  that  such  persons,  having  received 
fresh  orders  not  to  pay  the  bill,  were  not  liable 
to  an  action  by  the  holders  for  money  had  and 
received  when,  upon  the  bills  being  reprocured 
and  tendered  to  them,  they  refused  to  pay  the 
money.  Stetoart  v.  Fry,  1  Moore,  74  ;  7  Taunt. 
339.  And  see  Dent  v.  Dunn,  3  Camp.  296  ;  13 
R.  R.  809. 

Where  a  bill  is  drawn  on  an  agent,  and  made 
payable  out  of  a  particular  fund,  and  the  agent 
says  he  will  pay  it  when  he  gets  money  from  the 
principal,  this  is  binding  on  him  ;  and  if  he  gets 
money  at  any  subsequent  time,  he  is  bound  to 
pay  the  bill.    Stevens  v.  Hill,  6  Esp.  247. 

The  assignee  of  an  agent  cannot  retain  bills 
sent  to  the  agent  with  a  direction  to  hand  them 
over  tea  third  party,  to  whom  notice  is  also  given 
of  the  appropriation.  In  this  case  the  parcel 
containing  the  bills  and  letters,  though  sent 
before  the  bankruptcy  of  the  agent,  was  not 
received  till  afterwards.  Cotterilly  JEx  parley 
Douglas,  In  re,  3  Mont.  k.  Ayr.  376;  3  Deac. 
12  ;  7  L.  J.,  Bk.  2  ;  1  Jur.  825. 

Upon  allegations,  that,  under  the  decrees  of  the 
Cortes  and  orders  of  the  Spanish  government,  the 
plaintiff  hada  lien  for  the  payment  of  a  debt  due 
to  him  on  a  certain  portion  of  stock,  which, 
along  with  other  stock,  had  been,  by  the  com- 
missioners of  the  Spanish  government,  placed 
at  the  disposal  of,  and  sold  by  certain  agents 
here,  a  bill  is  filed  praying  an  account  (amongst 
others)  against  the  agents  :  —  Held,  that  a 
good  and  complete  defence  may  be  made  to 
such  a  bill  by  a  plea  stating  matter  from  which 
it  appears  that  the  stock  placed  at  the  disposal  of 
these  agents  was  intended  for  special  purposes, 
unconnected  with  the  satisfaction  of  the  plain- 
tiffs demand,  and  did  not  include  the  stock 
specifically  appropriated  to  meet  his  demand ; 
and  that  it  is  no  objection  to  the  plea,  that  after 
the  special  purposes  are  answerea  there  may  be 
in  the  hands  of  the  agents  a  surplus  in  which 
the  plaintiff  may  have  an  interest.  Jabat  v. 
Campbell,  3  L.  J.  (0.8.)  Ch.  8. 

A  creditor  cannot  file  a  bill  for  an  account 
against  the  agent  of  the  principal,  against  whom 
his  claim  is,  unless  he  makes  out  a  case  of 
collusion  between  the  principal  and  agent.    lb, 

M.    &   Co.    abroad,  through    the   agency  of 

A.  k  Co.,  procure  B.  to  consign  goods  to  them. 
M.  &  Co.  remit  to  A.  &  Co.  bills,  specifically 
appropriating  them  to  pay  B.,  and  also  write  to 

B.  to  say  they  have  done  so.  Before  payment 
A.  &  Co.  became  bankrupt : — Held,  that,  as  the 
priginal  transaction  was  through  the  agency  of 


A.  &  Co.,  they  must  be  considered  as  agents 
throughout  the  transaction,  and  that  there  was 
sufficient  privity  to  entitle  B.  to  recover  the 
bills  from  them,  although  M.  &  Co.  were  in- 
debted to  A.  &  Co.  at  the  time.  Thompson, 
Ejb  parte,  Douglas,  In.  re,  2  Jur.  734. 

Where  no  Action  liei.] — J.,  an  attorney,  who 
was  accustomed  to  receive  certain  dues  for  the 
plaintiff,  his  client,  went  from  home,  leaving  B., 
his  clerk,  at  the  office.  B.,  in  the  absence  of  his 
master,  received  money  on  account  of  the  dues 
for  the  client  (which  he  was  authorised  to  do), 
and  gave  a  I'eceipt,  signed  '^  B.,  for  Mr.  J."  J. 
was  in  bad  circumstances  when  he  left  home,  and 
he  never  returned,  but  it  did  not  appear  that  his 
intention  so  to  act  was  known  at  the  time  of  the 
payment  to  B.  B.  afterwards  refused  to  pay  the 
money  over  to  the  client,  who  brought  an  action 
against  him  for  the  money : — Held,  that  the 
action  did  not  lie ;  for  that  the  defendant 
received  the  money  as  the  agent  of  his  master, 
and  was  accountable  to  him  for  it,  the  master, 
on  the  other  hand,  being  answerable  to  the  client 
for  the  sum  received  by  his  clerk  :  and  there  was 
no  privity  of  contract  between  the  present  plain- 
tiff and  the  defendant.     Stephens  v.  Dadcook,  3 

B.  A  Ad.  354  ;  1  L.  J.,  K.  B.  75. 

A.,  B.,  and  others  were  owners  of  a  ship  in  the 
service  of  the  East  India  Company.  B.  was 
managing  owner,  and  employed  C.  as  his  agent 
for  general  purposes,  and  to  receive  and  pay 
moneys  on  account  of  the  ship  ;  and  C.  kept  a 
separate  accoimt  in  his  books  with  B.,  as  such 
managing  owner.  To  obtain  payment  of  a  sum 
of  money  due  from  the  East  India  Company  on 
account  of  the  ship,  it  was  necessary  that  the 
receipt  should  be  signed  by  one  or  ■  more  of  the 
owners,  besides  the  managing  owner  ;  and  upon 
a  receipt  signed  by  B.  and  one  of  the  otner 
owners,  C.  received  on  account  of  the  ship  2,000Z. 
from  the  East  India  Company,  and  placed  it  to 
B.'s  credit  in  his  books,  as  managing  owner. 
The  part  owners  having  brought  an  action  for 
money  had  and  received  to  recover  the  balance 
of  that  account : — Held,  that  C.  had  received 
the  money  as  the  agent  of  B.,  and  was  account- 
able to  him  for  it ;  that  there  was  no  privity 
between  the  other  part  owners  and  C,  and  con- 
sequently that  the  action  was  not  maintainable. 
Sims  V.  Brittain,  2  N.  &  M.  594  ;  4  B.  &  Ad.  375. 

A  return  cargo  belonging  to  the  plaintiff  was 
consigned  by  the  defendant  to  A.  and  B.  to  "  be 
held  at  the  orders  of  the  latter,"  who  had  a  lien 
on  it ;  and  the  cargo  was  sold  by  them  and  their 
lien  satisfied  : — Held,  that  the  plaintiff  could 
not  consider  them  as  agents  of  the  defendant,  so 
as  to  entitle  him  to  maintain  an  action  against 
the  defendant  for  the  balance  remaining  in  their 
hands.     Tennant  v.  Maxskintosh,  1  B.  &  Aid.  594. 

Her  Majesty  by  royal  warrant  "granted"  booty 
of  war  to  the  secretary  of  state  for  India  in 
council,  "in  trust"  to  distribute  amongst  the 
persons  found  entitled  to  share  it  by  the  decree 
of  the  judge  of  the  Court  of  Admiralty,  to  whom 
the  matter  had  been  referred  by  the  sovereign  for 
that  purpose,  with  a  direction  that  doubts  should 
be  finally  determined  by  the  secretary  of  state 
unless  her  Majesty  should  otherwise  order.  An 
action  having  been  brought  against  the  secretary 
of  state  for  India  in  council  by  E.,  on  behalf  of 
himself  and  all  the  other  parties  entitled,  ailing 
that  a  portion  only  of  the  fund  had  been  dis- 
tributed, and  claiming  an  account  and  the  distri* 
bution  of  the  residue : — Held,  that  the  warrant 
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did  not  operate  as  a  transfer  of  property  or  create 
a  trust ;  and  that  the  defendant,  being  merely 
the  agent  of  the  sovereign  to  distribute  the 
fund,  was  not  liable  to  account  to  any  of  the 
parties  found  entitled.  Kinlooh  v.  Secretary  of 
State  for  India,  51  L.  J.,  Ch.  885  ;  7  App.  Cas. 
619  ;  47  L.  T.  133  ;  30  W.  R.  845— H.  L.  (E.) 

Agents  in  London  of  a  foreign  government, 
having  money  in  their  hands  for  the  payment  of 
a  dividend  on  a  loan,  on  the  22nd  May  advertised 
that  the  coupon  due  on  the  1st  June  would  be 
paid  in  full ;  but  on  the  1st  June,  being  advised 
by  the  foreign  government,  they  advertised  that 
the  payment  would  be  made  less  5  per  cent.  On 
action  brought  by  a  bondholder  against  the  agents : 
— Held,  that  the  announcement  to  pay  in  the 
future  a  debt  due  in  the  future  was  not  a  con- 
tract, and  did  not  bind  the  agents  ;  also  that, 
if  the  decree  authorising  the  deduction  of  5  per 
oent.  was  valid  according  to  the  law  of  the 
foreign  government,  the  revocation  of  the  adver- 
tisement of  payment  in  full  was  valid.  Hender- 
ton  V.  Rothschild,  55  L.  J.,  Ch.  939  :  33  Ch.  D. 
459  ;  65  L.  T.  165  ;  34  W.  R.  769.  Affirmed  56 
L.  J.,  Ch.  471  ;  56  L.  T.  98  ;  35  W.  R.  485— -C.  A. 

Depoiit  Paid  to  Vendor'i  Solieitor — ^Bepay- 
ment  where  dale  goes  off.] — Upon  a  sale  of  land 
the  purchaser  paid  a  deposit  to  the  vendor's 
solicitor  as  agent  for  the  vendor.  The  vendor 
being  unable  to  make  a  good  title,  the  sale  went 
off  : — Held,  that,  as  the  solicitor  received  the 
deposit  solely  as  the  vendor's  agent,  he  was  not 
liable  to  repay  it  to  the  purchaser.  Ellis  v. 
OovUon,  62  L.  J.,  Q.  B.  232  ;  [1893]  1  Q.  B.  350  ; 
4  R.  267  ;  68  L.  T.  144  ;  41  W.  R.  411— C.  A. 

Agent  retaining  Aiieti  againit  Adminiitratriz 
—  liability  for  Interest.]  — A  firm  in  India 
collected  the  estate  of  a  deceased  person  in  that 
country  under  power  of  attorney  from  the  admi- 
iiistfRtrix  in  England,  and  remitted  the  amount 
.<)  their  airenis,  a  firm  in  London,  with  an  order 
ti)  pay  it  to  the  administratrix  upon  receiving  a 
j.-oi-c-  discharge.  The  London  firm  declined  to 
pay  over  the  fund  to  the  administratrix,  on  the 
ground  that  the  letters  of  administration  which 
she  had  obtained  did  not  bear  a  sufficient  stamp. 
A  suit  was  soon  afterwards  instituted  by  other 
persons,  claiming  to  be  next  of  kin  of  the  intestate, 
for  the  administration  of  the  estate  and  to  restrain 
the  payment  to  the  intestate.  The  London  firm 
were  defendants  to  the  suit.  No  application  was 
made  to  pay  the  money  into  court  for  upwards 
of  ten  years,  and  during  the  whole  of  this  period 
it  remained  in  the  hands  of  the  London  firm, 
mixed  with  their  own  moneys  : — Held,  that  the 
London  firm  was  not  liable  to  pay  interest  on 
such  moneys.  Wolfe  v.  Flndlay,  6  Hare,  66  ; 
16  L.  J.,  Ch.  241  ;  11  Jur.  82. 

d.  For  OonTersion  of  OoocU. 

Thirteen  bales  of  cotton  were  fraudulently 
bought  by  B.  from  the  plaintiffs*  brokers;  the 
defendants,  who  were  cotton  brokers,  without 
notice  of  any  fraud,  bought,  in  their  own  name 
as  principals,  the  cotton  from  B.,  and  after^'ards 
sold  it  to  M.  at  the  same  price  at  which  they  had 
bought  it,  charging  a  commission.  The  defen- 
dants obtained  B.'s  signature  to  a  delivery  order, 
and  took  delivery  of  it  from  B.'s  warehouse  and 
conveyed  it  to  a  railway  station,  whence  it  was 
forwarded  to  M.,  by  whom  it  was  spun  into  yam. 
The  defendants  in  buying  the  cotton  intended  to 
act  as  brokers,  believing  the  cotton  would  suit  M. 


ilfterwards  the  plaintiffs  demanded  the  cotton 
from  the  defendants.  The  jury  found  that  the 
cotton  was  bought  by  the  defendants  as  agents  in 
the  course  of  their  business  as  brokers,  and  that 
they  dealt  with  it  only  as  agents  to  their  prin- 
cipal : — Held,  by  Martin,  Channell,  and  Cleasby, 
BB.,  that  the  defendants  were  liable  to  the  plain- 
tiffs in  trover  for  the  value  of  the  cotton,  Kelly.C.B., 
Byles  and  Brett,  J  J.,  dissentientibus.  By  Martin 
and  Channell,  BB.,  that,  the  defendants  having 
bought  the  cotton  as  principals  from  B.,  it  was 
immaterial  that  they  intended  to  deal  with  it 
only  as  agents  to  their  principal,  and  that  who- 
ever deals  wrongfully  with  the  goods  of  another 
is  equally  liable  whether  he  is  an  agent  or  a 
principaL  By  Cleasby,  B.,  that  by  reason  of  the 
real  principals  not  being  known,  and  therefore 
not  disclosed  at  the  time  the  bargain  was  made, 
the  defendants  necessarily  became  the  parties 
to  the  contract  until  the  real  principals  being 
ascertained  were  adopted  by  the  sellers,  and  by 
their  dealing  with  the  cotton  became  liable  for 
a  conversion.  By  Kelly,  C.B.,  and  Byles,  J.,  that 
the  defendants  were  not  guilty  of  a  conversion, 
inasmuch  as  they  acted  only  as  brokers,  and 
exercis^  no  dominion  over  the  cotton  in  their 
own  right  and  for  their  own  benefit.  By  Brett,  J., 
that  a  possession  or  detention,  which  is  a  mere 
custody  or  mere  asportation  made  without  refer- 
ence to  the  question  of  the  property  in  chattels, 
is  not  a  conversion,  and  that  the  defendants, 
acting  only  as  brokers  by  negotiating  a  bargain 
of  purchase  and  sale  and  by  passing  a  delivery 
order,  were  not  guilty  of  a  conversion.  Hollint 
V.  Fowler,  41  L.  J.,  Q.  B.  277  ;  L.  R.  7  Q.  B.616  ; 
27  L.  T.  168  ;  20  W.  R.  868— Ex.  Ch.  Affirmed  44 
L.  J.,  Q.  B.  169  ;  L.  R.  7  H.  L.  757  ;  33  L.  T.  73. 
The  London  agent,  who  was  also  a  member  of 
a  firm  which  was  commissioned  to  sell  goods  on 
behalf  of  the  local  government  of  a  Spanish 
colony,  was  held  to  bs  justified  in  refusing  to 
give  them  up  to  the  Spanish  consul-general  in 
England  till  he  had  communicated,  through  his 
immediate  principals,  with  the  local  government. 
Spain  (  Q^ieen^  v.  Parr,  39  L.  J.,  Ch.  73 ;  21  L.T. 
555;  18  W.  R.  110. 

6.  For  Ularepresentation  or  AaiTimptlon  of 

Authority. 

General  Bnle.] — If  a  person  enters  into  a  con- 
tract in  writing  on  behalf  of  his  principal,  he  is 
not  personally  liable  on  such  contract,  unless  he 
had  no  authority  to  make  it,  or  in  making  it 
exceeded  his  authority.  Dowman  v.  yVilliamg^ 
7  Q.  B.  103 ;  14  L.  J.,  Q.  B.  226  ;  9  Jur.  464— 
Ex.  Ch. 

A  promise  in  the  following  terms  :  "  I  under- 
take on  behalf  of  E.  to  pay,**  is  upon  the  face 
of  it  a  promise  as  agent  of  another,  and  not  as 
principal  ;  and,  in  order  to  affect  the  party 
making  it  with  a  personal  liability,  it  lies  upon 
the  party  to  whom  it  is  made  to  prove  either  that 
there  was  no  agency  or  authority,  or  that  it  was 
exceeded.    lb. 

Contract  *<ae  Agent"  witbont  Anthority.]— 
If  a  person  professes  to  contract  as  agent  only, 
and  contracts  in  such  terms  as  may  express  the 
character  of  agent  only,  he  cannot,  on  the  ground 
of  his  having  had  no  authority  to  contract  as 
agent,  be  held  liable  as  a  contractor,  in  an  action 
on  the  contract,  whether  that  which  he  assumed 
to  do  was  done  in  fraud  or  not.  Lewis  v.  Nlchol' 
son,  18  Q.  B.  603 ;  21  L.  J.,  Q.  B.  311 ;  16  Jur.  1041. 
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Verbal  Contraet  for  Sale  of  Land.] — Where  a  { 
person  assumes,  without  authority,  to  act  as 
agent  for  the  sale  of  real  estate,  and  the  contract 
is  merely  verbal,  the  person  injured  by  relying ' 
on  his  representations  has  no  remedy  in  equity 
against  him  for  damages  on  the  ground  of  part 
performance  ;  and  thei'e  is  nothing  in  the  Judi- 
cature Acts  to  alter  this  rule,  Warr  t.  Jones,  24 
W.  R.  695. 

Warranty  of  Authority  —  Liability  for 
Sreaeh.] — A  party  who  makes  a  contract  as 
agent  thereby  warrants  that  he  has  authority 
as  agent  to  make  the  contract ;  and  if  he  has 
no  such  authority,  he  is  liable  for  the  damages 
necessarily  occasioned  by  a  breach  of  his  warranty, 
although  he  acted  bonft  fide  under  a  mistaken 
beli^  that  he  had  authority  as  agent  to  make 
the  contract.  Collen  v.  Wright,  8  El.  k  Bl.  647  ; 
27  L.  J.,  Q.  B.  215  ;  4  Jur.  (N.S.)  357  ;  6  W.  R. 
123— Ex.  Ch. 

W.,  professing  to  act  as  agent  for  G.,  made  an 
agreement  with  the  plaintiff  for  the  lease  of  a 
farm  belonging  to  G.,  and  signed  it  '^W.,  agent 
to  G.,  lessor."  He  had  not,  in  fact,  authority 
from  G. : — Held,  that  there  was  a  contract  on  the 
part  of  W.  that  he  had  authority,  on  which  he 
was  liable.    lb. 

If  a  person  represents  himself  as  having  au- 
thority to  do  an  act  when  he  has  not,  and  the 
other  side  is  drawn  into  a  contract  with  him, 
and  the  contract  becomes  void  for  want  of  such 
authority,  he  is  liable  for  the  damage  which  may 
result  to  the  party  who  confided  in  the  represen- 
tation, whether  the  party  making  it  acted  with 
the  knowledge  of  its  falsity  or  not.  Cherry  v. 
CoUmial  Bank  of  Auttralasia,  6  Moore,  P.  C. 
(N.8.)  235  ;  38  L.  J.,  P.  C.  49  ;  L.  R.  3  P.  C.  24  ; 
21  L.  T.  356  ;  17  W.  R.  1031. 

The  warranty  which  the  law  implies  in  such 
cases  depends  on  the  position  of  the  parties  and 
on  the  nature  and  effect  of  the  representation, 
but  when  ascertained,  as  a  matter  of  fact,  the 
legal  effect  is  the  same  as  if  the  warranty  had 
been  express.    Ih, 

The  remedy  by  special  action,  where  there  is 
fraud  or  deceit,  is  a  distinct  matter.    Ih, 

Two  directors  of  a  public  company  wrote  to 
their  bankers  informing  them  that  one  C'  had 
been  appointed  manager  of  the  company,  and 
had  authority  to  draw  cheques  on  the  account  of 
the  company.  At  the  date  of  the  letter  the 
account  was,  to  the  knowleilge  of  these  directors, 
overdrawn,  and  0.  further  overdrew  the  account. 
The  directors,  as  such,  had  no  authority  to  over- 
draw : — Held,  that  there  was  evidence  of  an 
implied  warranty  on  the  part  of  the  directors 
that  C.  had  authority  to  bind  the  cprnpany,  and 
that  the  directors  were  personally  liable.    Ih, 

A  person  lent  70/.  to  a  building  society,  and 
received  a  receipt  signed  by  two  directors  of  the 
society,  certifying  that  he  had  deposited  70/. 
with  the  society  for  three  months  certain,  to  be 
repaid  with  interest  after  fourteen  days'  notice. 
The  society  was  formed  under  6  &  7  Will.  4,  c.  32, 
and  had  no  power  to  borrow  money ;  and  the 
lender  being  unable  to  get  her  money  back  from 
the  society,  sued  the  two  directore  : — Held,  that 
they  were  liable  to  the  lender  in  damages  for  a 
breach  of  warranty  of  authority,  they  having,  by 
signing  the  receipt,  in  effect  represented  that 
they  had  authority  to  make  a  binding  contract 
of  loan  on  behalf  of  the  society,  and  so  induced 
her  to  part  with  her  money.  Richardson  v. 
Williamson,  40  L.  J.,  Q.  B.  145  ;  L.  R.  6  Q.  B.  276. 


By  the  articles  of  association  of  the  T.  Com- 
pany, Limited,  the  directors,  with  the  sanction 
of  the  oom()any  in  general  meeting,  were  em- 
powered to  borrow  money  on  mortgage  of  the 
company's  lands,  or  upon  debentures,  bonds, 
promissory  notes,  bills  of  exchange,  and  other 
transferable  securities,  or  otherwise,  as  they 
should  deem  requisite  for  carrying  on  the  works, 
&c.  The  plaintiff  having  been  requested  by  the 
defendants,  who  were  three  of  the  directors  of 
the  company,  to  advance  money  to  the  company, 
agreed  to  advance  500/.  upon  having  an  agree- 
ment signed  by  the  defendants  to  pay  the  500/. 
and  interest  at  the  end  of  six  months,  upon  the 
security  of  the  machinery  and  tools  of  the  com- 
pany. The  following  agreement  was  afterwards 
written  out  and  signed  by  the  defendants  and 
the  plaintiff  :  "Agreement  between  the  T.  Com- 
pany of  the  one  part  and  W.  M.  [plaintiff]  of 
the  other  part.  In  consideration  for  the  advance 
of  500/.  paid  by  the  said  W.  M.  to  the  said  com- 
pany, we  the  undersigned,  three  of  the  directors 
of  the  said  company,  hereby  agree  to  repay  the 
said  sum  of  500/.,  with  interest,  in  six  calendar 
months  from  this  date  hereof.  And  we  do 
hereby  assign  to  the  said  W.  M.,  as  security  for 
the  said  advance  of  500/.,  the  machines  and  tools, 
as  invoiced  to  him  3rd  June,  1878.  .  .  ."  This 
document  was  not  sealed  with  the  seal  of  the 
company,  nor  countersigned  by  the  secretary, 
pursuant  to  the  articles  of  association,  nor  did 
the  defendants  express  that  they  signed  on  be- 
half of  the  company.  The  plaintiff,  upon  default 
in  repayment  of  the  loan  at  the  expiration  of  six 
months,  took  possession  of  the  machinery  and 
tools,  upon  which  the  company  obtained  an  in- 
junction in  the  Chancery  Division  restraining 
him  from  dealing  with  the  machinery,  on  the 
ground  that  the  directors  were  not  authorised 
to  make  the  alleged  assignment : — Held,  after 
hearing  parol  evidence  to  explain  the  ambiguity 
of  the  agreement,  that  the  defendants  were  perr 
sonally  liable  to  repay  the  500/.  McCtdlin  v. 
Gilpin,  6  Q.  B.  D.  516 ;  44  L.  T.  914  ;  29  W.  R.  408  ; 
45  J.  P.  828— C.  A.   Reversing  49  L.  J.,  Q.  B.  658. 

The  defendants,  two  directors  and  the  secre- 
tary of  an  incorporated  limited  company,  which 
had  no  power  to  ajccept  bills,  at  the  request  of 
their  engineer,  and  in  accordance  with  a  resolu- 
tion that  the  company  should  accept  his  draft 
on  account  of  professional  services,  gave  to  the 
engineer  an  acceptance  in  the  following  terms : — 
"Accepted  payable  at  .  .  .  for  and  oh  behalf 
of  the  tramway  company — G.  K.,  Si  F.  P.  direc- 
tors), B.  W.  (secretary)."  When  giving  the 
acceptance  the  directors  told  the  engineer  that 
they  did  so  on  the  understanding  that  he  should 
not  negotiate  it,  and  only  as  a  reco^ition  of  the 
company's  debt  to  him,  as  the  company  had  no 
power  to  accept  biUs;  and  the  engineer,  on 
pressing  them  for  the  acceptance,  told  them  that 
he  could  raise  money  on  it  from  his  father-in-law. 
The  engineer  indorsed  the  bill  to  the  plaintiffs 
for  value,  and  without  notice  to  them  of  the 
understanding  between  him  and  the  defendants. 
The  bill  was  dishonoured,  and  the  defendants 
were  sued  by  the  holders : — Held,  that  the 
defendants  were  personally  liable,  as  by  accepting 
the  bill  and  putting  it  within  the  power  of  the 
drawer  to  negotiate  it,  they  represented  that 
they  had  authority  to  accept,  and  such  repre- 
sentation being  false  in  fact  would  therefore 
support  an  action.  West  London  Commercial 
Bank  v.  Kitson,  53  L.  J.,  Q.  B.  345  ;  13  Q.  B.  D. 
360  ;  50  L.  T.  656  ;  32  W.  R.  757— C.  A. 
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Where  a  person  by  asserting  that  he  has  the 
authority  of  the  principal,  induces  another 
person  to  enter  into  any  transaction  which  he 
would  not  have  entered  into  but  for  that  asser- 
tion, and  the  assertion  turns  out  to  be  untrue, 
to  the  injury  of  the  person  to  whom  it  is  made, 
it  must  be  taken  that  the  person  making  it 
undertook  that  it  was  true,  and  he  is  liable 
personally  for  the  damage  that  has  occurred. 
Flrhank  v.  Humphrey»^  56  L.  J.,  Q.  B.  57 ;  18 
Q.  B.  D.  60  ;  56  L.  T.  36  ;  35  W.  R.  92. 

The  plaintiffs  supplied  a  limited  company  with 
goods  upon  a  contract  made  with  the  board  of 
the  company,  of  which  the  defendant  was  chair- 
man, whereby  it  was  provided  that  a  special 
portion  of  the  purchase-money  should  be  paid  in 
first  mortgage  debentures.  The  debentures  were 
never  delivered  to  the  plaintiffs,  and  neither  at 
the  time  of  the  contract  nor  at  any  time  subse- 
quently had  the  company  sufficient  debentures 
at  their  disposal  to  satisfy  the  contract,  although 
a  sufficient  number  could  have  been  made 
available  if  the  company  had  been  able  to  redeem 
a  mortgage  to  which  they  were  subject.  The 
plaintiffs  claimed  to  recover  the  amount  in 
question  from  the  defendant,  upon  the  gi'ound 
that  the  directors  had  made  a  representation 
which  they  were  severally  bound  to  make  good  : 
— Held,  that  there  was  no  legal  ground  upon 
which  the  defendant  was  liable  to  the  plaintiffs. 
Flrhank  v.  Uvwphreys,  supra,  distinguished. 
ElhinqUm  v.  HuHer,  61  L.  J.,  Ch.  514  ;  [1892] 
2  Ch.  452  ;  66  L.  T.  764. 

A  firm  of  shipbrokers  signed  a  charterparty  in 
fhe  form,  "by  telegraphic  authority"  of  the 
charterer  "  as  agent."  Owing  to  a  mistake  made 
by  the  officials  in  its  transmission,  the  rate  of 
freight  offered  by  the  charterer  had  been  misrepre- 
sented in  the  telegram  which  the  shipbrokers  had 
received  from  him  : — Held,  in  an  action  brought 
l^-Xhe-ovenars  of  llie.«liipjigainst  the  shipbrokers 
for  breach  of  warranty  of  authority,  that  evidence 
of  persons  engaged  in  the  business  was  admissible 
to  explain  the  effect  of  the  form  of  signature, 
that  such  evidence  shewed  that  it  was  commonly 
adopted  in  order  to  negative  the  implication  of 
any  further  warranty  by  the  agent  than  that 
he  had  received  a  telegram,  which,  if  correct, 
authorised  such  a  charter  as  that  which  he  was 
signing,  and  that  the  shipbrokers  were  therefore 
not  liable.  Lilly  v.  Smalcs,  [1892]  1  Q.  B.  456  ; 
40  W.  R.  544 

Servant  of  the  Crown.]— No  action  lies  against 
a  public  servant  of  the  Crown  contracting  on 
behalf  of  the  Crown  upon  any  implied  warranty 
of  authority  to  make  the  contract.  Ihtnn  v.  Mac- 
donald,  66  L.  J.,  Q.  B.  420  ;  [1897]  1  Q.  B.  555  ; 
76  L.  T.  444  ;  45  W.  R.  355— C.  A. 


Damage  muBt  be  FroTed.] — In  an  action 


against  directors  of  a  company  for  false  repre 
sentation  that  they  had  authority  to  bind  the 
company  by  their  acceptance  of  a  bill  of  exchange 
drawn  on  the  company,  it  is  incumbent  on  the 
plaintiff  to  shew  that  he  has  sustained  damage, 
and  an  action  is  not,  therefore,  maintainable  by 
the  indorsee,  unless  he  shews  that  he  gave  value 
for  it,  or  was  otherwise  damnified.  Eattwood  v. 
Baine,  3  H.  &  N.  738 ;  28  L.  J.,  Ex.  74  ;  7  W.  R.  90. 

Xeaanre  of  Damagei.l — A  declaration  stated 
that  the  defendant  falsely  and  fraudulently 
represented  to  the  plaintiffs  that  he  was  author- 
ised by  J.  to  order,  and  did  order,  certain  stone 


for  the  building  of  a  church,  to  be  charged  to 
J.  and  othera,  and  did  falsely  and  fraudulently 
write  to  the  plaintiffs  a  letter  (set  out)  ;  and  that 
the  plaintiffs,  relying  on  the  representation  of 
the  defendant,  supplied  the  stone,  whereas  the 
defendent  had  no  authority  to  order  it,  and  J. 
refusing  to  pay  for  it,  the  plaintiffs  brought  an 
action  against  him  for  the  price,  and  failed  in  it, 
and  were  obliged  to  pay  J.'s  costs,  and  their  own 
costs : — Held,  first,  that  the  declaration  was  suffi- 
cient, even  if  the  letter  set  out  did  not  itself  shew 
a  false  representation  of  authority ;  and,  secondly, 
that  the  plaintiffs  were  entitled  to  recover,  by  way 
of  damages,  not  only  the  price  of  the  stone  sup- 
plied, but  the  costs  which  they  had  paid  in  the 
action  against  J.  Randell  v.  Trimea^  18  C.  B. 
786  ;  25  L.  J.,  C.  P.  307. 

The  defendant  entered  into  a  contract  on 
behalf  of  R.  for  purchase  of  a  ship  then  being- 
built  by  the  plaintiff,  and  required  extra  work 
to  be  done  to  it.  R.,  having  given  no  authority 
to  the  defendant  to  purchase  the  ship,  repu- 
diated the  contract,  and  the  plaintiff  resold  it  at 
a  loss.  In  an  action  against  the  defendant  for 
breach  of  the  implied  warranty  that  he  had 
authority  to  enter  into  the  contract  for  R. : — ► 
Held,  that  the  plaintiff  could  recover  as  damages 
the  loss  on  the  resale,  as  well  as  the  cost  of  the 
extra  work.  Simons  v.  Patchy,  7  El.  &  Bl. 
568  ;  26  L.  J.,  Q.  B.  195  ;  3  Jur.  (K.8.)  742  ;  5 
W.  R.  500. 

The  plaintiff  instituted  a  suit  in  equity  for 
specific  performance  of  an  agreement  against  G. 
The  plaintiff  gave  notice,  on  hearing  that  G. 
denied  the  authority  of  W.,  to  W.  that  the  pkin- 
tiff  would  proceed  with  the  suit  at  W.*8  risk, 
unless  W.  gave  him  notice  not  to  proceed  ;  and 
in  the  event  of  his  bill  being  dismissed  on 
account  of  absence  of  authority,  would  hold  W. 
liable.  W.  answered  by  denying  all  liability, 
but  without  retracting  his  assertion  that  he  had 
authority.  The  bill  was  dismissed  on  the  ground 
of  his  want  of  authority : — Held,  that  he  was 
liable  for  the  costs  of  the  suit,  they  being,  under 
the  circumstances,  a  natural  and  direct  conse- 
quence of  the  contract  that  there  was  authority. 
Cbllen  v.  Wright,  8  El.  &  Bl.  647  ;  27  L.  J.,  Q.  B. 
215  ;  4  Jur.  (N.s.)  357  ;  6  W.  R.  123— Ex.  Ch. 

An  agent  professed  to  let  premises  by  parol 
agreement  for  a  term  of  seven  years  on  account 
of  his  principal,  and  put  the  tenant  in  possession, 
no  proi>er  lease  having  been  executoi.  After- 
wards the  principal  brought  an  ejectment  against 
the  tenant,  which  the  latter  defended  unsuccess- 
fully, upon  consulting  the  agent  and  his  attorney, 
and  being  guided  by  their  advice.  Thereupon 
the  tenant  sued  the  agent  for  pretending  to  have 
authority  to  let  for  seven  years,  and  chiimed  to- 
recover  the  costs  of  the  unsuccessful  defence  to 
the  ejectment : — Held,  that  these  costs  were  not 
recoverable.  Pow  v.  2>am,  1  B.  &  S.  220 ;  30 
L.  J.,  Q.  B.  257  ;  7  Jur.  (N.S.)  1010  ;  4  L.  T.  399  ; 
9  W.  R.  611. 

The  defendant,  acting  as  broker  for  both  buyer 
and  sellers,  made  a  contract  for  the  sale  of  some 
wool  on  certain  terms.  The  sellers  afterwards 
repudiated  the  contract,  alleging  (as  was  the  fact> 
that  they  had  not  authorised  the  defendant  to  sell 
on  those  terms.  The  wool  had  been  imported 
from  California,  and  could  therefore  have  been, 
exported  to  America  free  of  duty ;  and  there  was 
no  other  wool  similarly  circumstanced  in  the 
market.  The  defendant  persisting  that  he  had 
authority,  the  buyer  filed  a  bill  in  chancery  for 
specific    pei-formance    against   the   sellers,  and 
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obtained  an  interim  injunction ;  the  bill  was 
dismissed,  and  the  injunction  dissolved,  with 
costfl,  on  the  g^und  of  want  of  authority, 
in  the  defendant.  In  an  action  by  the  buyer 
against  the  defendant  for  the.  breach  of  his 
promise  that  he  had  authority  : — Held,  that  the 
plaintiff  could  maintain  the  action,  although  the 
defendant  was  his  agent  as  well  as  agent  of  the 
sellers  ;  that  the  chancery  suit  was  a  reasonable 
course  to  adopt ;  and  that  the  plaintiff  was  entitled 
to  recover,  as  damages,  the  taxed  costs  of  the 
chancery  suit  and  the  plaintiff's  own  costs  taxed 
as  between  solicitor  and  client ;  and  also  the 
difference  between  the  contract  price  of  the 
wool  and  the  value  of  that  or  similar  wool, 
taking  into  account  that  it  could  have  been 
exported  duty  free  to  America,  and  all  the 
mercantile  circumstances  affecting  the  value. 
Hugke$  V.  Grofme,  33  L.  J.,  Q.  B.  335  ;  12  W.  R. 
857. 

The  plaintiff  was  the  holder  of  a  nearly-expired 
lease  of  premises  for  twenty-one  years.  The 
defendant,  professing  to  act  as  the  agent  of  the 
landlord,  agreed  with  the  plaintiff  that  the  land- 
lord should  renew  the  lease.  The  plaintiff  then 
assigned  to  B.  the  residue  of  the  lease  and  all 
interest  under  this  agreement.  The  landlord 
refused  to  grant  the  new  lease  because  the  defen- 
dant acted  without  authority,  and  B.  had  to 
leave.  The  plaintiff  brought  a  suit  in  chancery 
for  specific  performance,  in  which  the  landlord 
and  the  defendant  swore  there  was  no  authority, 
and  the  bill  was  dismissed.  B.  then  brought  an 
action  against  the  plaintiff,  and  recovered  damages 
and  costs  : — Held,  in  an  action  by  the  plaintiff 
against  the  defendant,  first,  that  in  the  absence 
of  proof  that  the  defendant  had  not  persisted  in 
his  representation  and  told  the  plaintiff  not  to 
bring  the  suit,  he  was  entitled  to  recover  the 
costs  of  the  chancery  suit ;  secondly,  that  the 
plaintiff  was  entitled  to  a  sum  arrived  at  by 
capitalising  the  difference  between  the  rent  he 
was  to  have  paid  and  the  actual  annual  value  of 
the  premises,  as  and  for  the  value  of  the  term  ; 
but,  thirdly,  that  as  in  the  particular  case  a 
resale  was  not  in  the  contemplation  of  the  parties, 
he  could  not  recover  the  damages  and  costs  in 
B.*s  action.  Spedding  v.  Nevell^  38  L.  J.,  C.  P. 
133  ;  L.  E.  4  C.  P.  212. 

L.  instructed  his  brokers  to  apply  for  fifty 
shares  at  IZ.  each  in  a  company  which  he  named. 
They  by  mistake  applied  for  and  obtained  an  allot- 
ment to  L.  in  another  company.  L.  repudiated  the 
shares,  but  his  name  was  placed  on  the  register. 
The  company  had  at  that  time  a  very  large 
number  of  shares  unallotted,  and  in  the  opinion 
of  the  court  the  shares  were  unsaleable  in  the 
market.  The  company  was  soon  afterwards 
wound  up,  and  the  name  of  L.  was  removed  on 
his  application  from  the  list  of  contributories. 
The  official  liquidator  then  claimed  50/.  from  the 
brokers  by  way  of  damages  for  their  misrepre- 
sentation of  authority  : — Held,  that  the  general 
rule  as  to  measure  of  damages  for  breach  of  war- 
ranty of  authority  was  applicable ;  that  the  liqui- 
dator  wCB  entitled  to  recover  from  the  brokers  the 
amount  which  the  company  had  lost  by  losing  the 
contract  with  L. ;  and  that  as  L.  was  solvent  and 
the  shares  unsaleable  in  the  market,  that  loss  was 
represented  by  the  whole  sum  of  60Z.  i>ayable  for 
the  shares.  National  dtjfee,  JPalace  Co.,  In  re^ 
Panmitre,  Ex  part^,  53  L.  J.,  Ch.  57  ;  24  Ch.  D. 
367  ;  50  L.  T.  38  ;  32  W.  R.  236— C.  A. 

The  plaintiff  brought  an  action  in  England 
against  a  marine  insumnce  company  carrying 


on  business  in  the  United  States,  and  obtained 
judgment  in  default  of  appearance  for  1,000/. 
Negotiations  for  a  settlement  then  took  place 
between  the  plaintiff  and  the  defendants,  the 
agents  of  the  company  in  England,  and  the 
defendants  by  mistake  represented  to  the  plain- 
tiff in  good  faith  that  they  were  authorised  by 
the  company  to  offer  300/.  in  settlement  of  the 
plaintiff*s  claim.  The  plaintiff,  relying  upon  the 
accuracy  of  the  representation,  entered  into  an 
agreement  with  the  defendants,  on  behalf  of  the 
company,  for  the  settlement  of  his  claim  for  300/., 
but  it  afterwards  appeared  that  the  defendants 
were  not  authorised  to  make  the  agreement,  and 
he  was  unable  to  enforce  the  performance  of  it. 
In  an  action  against  the  defendants  to  recover 
damages  for  breach  of  warranty  of  authority,  the 
defendants  paid  into  court  a  sum  representing 
the  expenses  incurred  by  the  plaintiff  in  nego- 
tiating the  compromise : — Held,  on  the  authority 
of  Kati4fnal  Ck*ffee  Palace  0>.,  In  rtf,  Panmnre, 
Ex  parte,  supra,  that  the  measure  of  damages 
was  the  loss  by  the  plaintiff  of  the  gain  which  he 
would  have  derivetl  from  the  contract  which  the 
defendants  warranted  should  be  made,  and  that 
inasmuch  as  the  judgment  obtained  by  him  was 
of  no  value  (for  the  company  had  no  assets  in 
England,  aad  the  judgment  could  not  under  the 
circumstances  be  enforced  in  the  American 
courts),  and  the  value  of  the  plaintiff's  remedy 
on  the  policy  could  not  be  estimated,  the  plain- 
tiff was  entitled  to  recover  from  the  defendants 
300/.  in  addition  to  the  sum  paid  into  court. 
Meek  v.  Wtndt,  21  Q.  B.  D.  126  ;  59  L.  T.  558  ; 
6  Asp.  M.  C.  331. 

Warranty  of  Title.] — Where  an  auctioneer 
sells  by  auction  standing  com  with  the  straw, 
for  an  unnamed  principal,  the  price  to  be  paid 
at  once,  and  the  crop  to  be  removed  immediately 
after  it  has  arrived  at  maturity  at  the  purchaser's 
expense,  there  is  a  contract  by  the  auctioneer  to 
give  the  purchaser  all  proper  authority  to  enter 
upon  the  land  and  to  cut  and  carry  away  the 
corn  and  straw,  but  there  is  no  actual  warranty 
of  the  validitv  of  the  title  of  his  principal  to  selL 
Wood  V.  Baxter,  49  L.  T.  45. 


f.  Fraud  and  False  Bapresentation. 

Gtonendly.] — The  rule  that  an  agent  who 
induces  persons  to  deal  with  his  principal  by 
means  of  false  representations  is  personally  liable 
to  make  good  his  representations,  does  not  extend 
to  an  incorrect  statement  of  a  matter  of  law. 
Beattie  v.  Ehury,  41  L.  J.,  Ch.  804  ;  L.  R.  7  Ch. 
777  ;  27  L.  T.  398  ;  20  W.  R.  994.  S,  C\  in  H.  L., 
infra. 

In  the  absence  of  fraud,  an  agent  acting  within 
the  scope  of  his  authority  is  not  personally  liable 
for  a  misrepresentation  made  by  him  on  behalf 
of  his  principal.  Eagletjield  v.  Londonderry 
{Marquis),  38  L.  T.  303  ;  26  W.  R.  540-  H.  L. 
Affirming  4  Ch.  D.  693— C.  A. 

All  persons  directly  concerned  in  the  commis- 
sion of  a  fraud  are  to  be  treats  as  principals, 
and  must  not  be  permitted  to  excuse  themselves 
on  the  ground  that  they  acted  as  the  agents  or 
servants  of  others  ;  for  the  contract  of  agency  or 
of  service  cannot  impose  any  obligation  on  the 
agent  or  servant  to  commit  or  assist  in  the  com- 
mitting of  fraud.  Cullen  v.  Thomson,  4  Macq. 
H.  L.  441 ;  9  Jur.  (N.8.)  85  ;  6  L.  T.  870. 

An  agent,  charged  with  personal  fraud,  cannot^ 
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by  disclaiming  interest,  avoid  answering  fully. 
Bulkeley  v.  Du?ibar,  1  Anstr.  37. 

By  Direotori.] — A  direction  given  by  persons 
who  are  directors  of  a  company  to  their  bankers, 
when  the  company  had  a  balance  in  the  hands 
of  the  bankers,  to  honour  cheques  drawn  and 
signed  in  a  particular  manner,  does  not  of  itself 
impose  on  the  directors  any  personal  responsibility 
as  to  those  cheques.  This  direction  is  in  no  sense 
a  misrepresentation,  so  as  to  make  those  who 
gave  it  personally  liable  to  those  who  acted  upon 
it.  BmUfe  v.  JSintry  (^Lord),  44  L.  J.,  Ch.  20 ; 
L.  R.  7  H.  L.  102  ;  30  L.  T.  581  ;  22  W.  R. 
«97. 

Nor,  though  that  direction  should  continue  to 
be  acted  on  by  the  bankers  after  the  company^s 
account  has  been  overdrawn,  will  it  entail  on 
the  directors  who  gave  it  any  personal  liability. 
Nor  will  it  entail  any  such  liability  on  those 
who,  at  a  subsequent  meeting  of  the  board  of 
directors,  confirmed  the  minutes  of  the  board 
meeting  at  which  it  was  given,  and  who  drew 
cheques  in  accordance  with  it,  though  the  account 
was  overdrawn  when  these  latter  cheques  were 
issued  and  honoured.    lb. 

Bankei's  under  advances  to  a  railway  company 
made  a  demand  on  the  directors  of  the  company 
to  deliver  to  them  as  security  for  the  advances 
*' unissued  shares"  of  the  company,  and  **such 
preference  shares  and  debentures  as  you  may 
obtain  authority  to  I'aise  in  next  session  of  parlia- 
ment." This  demand  was  not  construed  t^  mean 
that  the  shares  and  debentures  should  be  paid-up 
shares  and  debentures,  and  the  directors  by 
delivering  unissued  shares  and  debentures  (on 
which  money  had  not  been  paid),  were  not  guilty 
of  any  misrepresentation,  and  did  not  render 
themselves  liable  to  make  good  to  the  bankers 
those  shares  and  debentures.    lb. 

The  directors  of  a  railway  company  which  had 
fully  exercised  the  borrowing  powers  conferred 
upon  it  by  its  special   act,  in  August,   1864, 
advertised  that  they  were  "  prepared  to  receive 
proposals  for  loans  on  mortgage  debentures,"  '*  to 
replace  loans  falling  due."    W.  offered  a  loan  of 
500Z.  ;  and,  his  offer  being  accepted,  he  in  the 
same  month  sent  his  cheque  for  5001.  to  the 
directors,  for  which  he  requested  that  a  deben- 
ture should  be  issued  to  him.    In  pursuance  of 
a  resolution  of  the  directors  to  that  effect,  the 
cheque  was  handed  to  H.,  the  contn^^tor  for  the 
works,  who  had  been  (but  had  then  ceased  to 
be)  the  holder  of  seven  debenture  bonds  for  500Z. 
each ;  and  H.  was  requested  to  transfer  one  of 
them  to  W. ;  and  it  was  by  the  same  resolution 
directed  ''  that  such  bond  be  on  the  1st  of  October 
exchanged  for  a  new  one."    H.  kept  the  cheque 
(which  was  duly  honoured),  but  watj  unable  to 
transfer  the  debenture;  and  in  pursuance  of  a 
resolution  of  the  directors  of  the  oth  of  October, 
a  new  debenture  bond  for  oOOZ.  was  sealed  and 
sent  to  the  executor  of  W.    The  defendant,  a 
director  of  the  company,  was  a  party  to  each  of 
the  above  transactions.    By  a  decree  of  the  Court 
of  Chancery  of  the  14th  of  February,  1868,  the 
above-mentioned  debenture  was  declared  void, 
as  being  for  a  sum  in  excess  of  the  borrowing 
powers  of  the  company  : — Held,  that  the  defen- 
dant was  liable  as  for  a  breach  of  warranty ;  that 
the  directors  had  power  under  the  circumstances 
to  issue  a  debenture,  which  would  be  valid  and 
binding  upon  thek^ompany  ;  and  that  the  plaintiff 
was  entitled  to.  recover  as  against  him  the  500Z., 
together  with  interest  by  way  of  damages.  .  Weeks 


V.  PropeH,  42  L.  J.,  C.  P.  129 ;  L.  R.  8  C.  P.  427 ; 
21  W.  R.  676. 

By  Agent  to  Sell.] — If  a  person  employed  as 
the  agent  of  another  in  the  sale  of  any  property 
has  notice  that  ^hat  he  is  about  to  sell  is  not  his 
pi-incipal's,  and  he  yet  continues  to  sell,  he  is 
personally  liable  for  the  produce  of  the  sale. 
Hardacre  v.  Stewart^  6  Esp.  103. 

An  agent,  employed  by  seller  and  purchaser 
on  the  purchase  of  a  business,  may  be  liable  to 
the  purchaser  for  false  representations  as  to  its 
value,  and  if  he  declares  that  he  has  personal 
knowledge  of  the  facts,  and  his  statements  are 
found  to  be  false,  that  is  evidence  that  they  are 
false  to  his  knowledge.  WrtgU  v.  Self,  1 F.  &  F. 
704. 

Attorney  as  agent,  on  sale  of  an  estate,  not 
disclosing  to  the  buyer  an  incumbrance,  and 
leading  him  to  suppose  the  title  would  be  a  good 
one,  held  liable  to  make  satisfaction  in  de&iult 
of  the  vendor.    Arnet  v.  BUcoe^  1  Ves.  95. 

By  Broker   Pnrchafling  0oodf.] — Brokera  in 
the  city  of  London  being  directed  to  purchase 
iron  delivered  to  the  buyer  bought-notes,  pur- 
porting to  be  notes  of  the  contract  for  the  iron, 
not  disclosing  the  name  of  the  seller,  the  brokers 
guaranteeing  the  performance  of  the  contract ; 
and  the  buyer  paid  the  brokers  their  commission, 
together  with  a  deposit  in  part  payment  of  the 
price  of  the  iron.     The  buyer  afterwards  dis- 
covered that  there  was  no  principal  seller  of  the 
iron  other  than  one  of  the  firm  of  brokers,  who 
intended  himself  to  perform  the  contract ;  and 
upon  a  bill  filed  by  parties  from  whom  the  buyer 
had  obtained  money  on  the  security  of  the  con- 
ti-acts,  the  deposits  were  ordered  to  be  repaid 
with  interest.     If  in  such  a  case  the  plaintiffs 
had,  before  the  bill  was  filed,  abandoned  all 
interest  in  the  contmcts  for  the  iron,  they  could 
not  afterwards  sue    for   the    recovery   of    the 
deposits ;  that  the  cancellation  of  certain  letters, 
which  gave  the  plaintiffs  an  interest  in  the  con- 
tract as  against  the  brokers,  the  plainti&  being 
at  the  time  of  such  cancellation  ignorant,  and 
the  brokers  knowing  the  truth  of  the  case,  does 
not  in  equity  protect  the  brokers  from  the  claim 
of  the  plaintiffs  for  the  recovery  of  the  deposits. 
If  the  plaintiffs  had  known  that  the  brokers 
were  also  the  sellers  of  the  iron,  or  if  the  plain- 
tiffs were  otherwise  not  deceived  by  their  repre- 
sentations, they  would  not  have  been  entitled  to 
relief  in  equity.    Knowledge  by  the  buyer  of  the 
fact  that  there  was  not  any  seller  of  the  iron 
other  than  the  brokers,  would  not  affect  parties 
advancing  money  to  the  buyer  on  the  faith  of 
repiesentations  made  to  them  by  the  brokers  that 
the  contract  was  regular  and  valid,  nor  deprive 
such  parties  of  their  right  of  rescinding  the 
transaction,  and  recovering  payments  which  had 
been  made.      Wilson  v.  Shvrt,  6  Hare,  366  ;  17 
L.  J.,  Ch.  289  ;  12  Jur.  301. 

Falie   Bepreeentation   as   to   Credit] — The 

plaintiff  sued  0.,  a  manager,  for  false  representa- 
tions as  to  the  credit  of  a  customer  ;  G.  on  being 
written  to  by  the  plaintiff,  signed  his  reply  as 
manager,  giving  a  favourable  account  of  the 
credit  of  the  customer.  This  representation  was 
false  to  G.'s  knowledge,  and  the  plaintiff,  on 
supplying  goods  to  the  customer,  suffered  loss  : — 
Held,  that  G.  was  personally  liable.  Sunft  v. 
Jeivesbunjy  43  L.  J.,  Q.  B.  56 ;  L.  R.  9  Q.  B.  301  ; 
30  L.  T.  31 ;  22  W.  R.  319— Ex  Ch. 
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Liability   for   Aoti  of   Sub-agent.]  —  As  a 

general  rule  one  agent  is  not  responsible  for  the 
fraudulent  acts  of  the  other  unless  he  does  some- 
. thing  which  makes  himself  a  principal  in  the 
fraud.  Oirffill  v.  Bower,  47  L.  J.,  Ch.  649  ;  10 
Ch.  D.  502  ;  38  L.  T.  779  ;  26  W.  R.  716. 

A  principal  agent  is  not  responsible  for  the  act 
of  a  sub-agent  with  respect  to  a  representation 
made  in  favour  of  his  principal ;  and  therefore 
the  directors  of  a  company  cannot  be  held  per- 
sonally liable  for  a  fraudulent  representation 
made  by  an  agent  of  the  company,  unless  they 
have  induced  or  authorised  nim  to  make  it. 
Bear  v.  Stevenson,  30  L.  T.  177— P.O. 

A  company  was  in  negotiation  with  S.  for  an 
advance  upon  the  security  of  sheep  and  wool,  the 
property  of  the  company  ;  an  agent  of  the  com- 
pany wrote,  in  answer  to  a  question  of  S.,  "  The 
mortgage  to  N.  is  the  only  incumbrance  on  the 
sheep  and  wool : "  in  fact,  there  were  two  other 
outstanding  incumbrances,  but  at  the  time  of 
writing  the  agent  had  them  both  in  his  posses- 
sion on  behalf  of  the  company,  under  an  agree- 
ment that  they  should  be  paid  off  out  of  the 
advance  to  be  made  by  S.,  which  was  in  fact 
done : — Held,  that  there  was  no  evidence  that 
the  agent  was  guilty  of  making  a  false  repre- 
sentation of  the  position  of  the  company.    J&. 

S.  &  Co.  employed  F.  as  their  agent  to  make 
advances  on  goods.  F.  employed  a  sub-agent  to 
make  such  advances,  with  power  to  draw  on 
S.  &  Co.  for  the  amount.  The  sub-agent  fraudu- 
lently drew  on  S.  &  Co.  for  an  amount  not 
advanced :  —  Held,  that  such  sub-agent  was 
acting  within  his  authority,  and  that  F.  was 
liable  for  the  act  of  his  sub-agent.  Swire  v. 
Francis,  47  L.  J.,T.  C.  18 ;  3  App.  Cas.  106  ;  37 
L.  T.  554. 

Seftmding  Commiition  in  Caao  of  Fraud.]— A 

company  being  unable  to  get  its  shares  taken  up, 
the  directors  resolved  to  give  2s.  6d.  per  share  to 
any  one  who  found  persons  to  take  shares.  B., 
the  secretary  and  solicitor  of  the  company,  pro- 
posed for  the  allotment  of  2,000  shares  to  a  client 
of  his.  The  directors  approved,  and  ordered 
2501,  to  be  paid  to  B.  The  shares  were  duly 
allotted  to  K.,  the  company's  engineer,  and  by 
him  transferred  to  R.  B.,  who  was  chairman  of 
the  company  and  the  father  of  B.  The  directors 
knew  that  R.  B.  was  the  person  really  taking 
up  the  shares.  The  company  was  wound  up, 
and,  upon  a  stmimons  for  the  purpose,  it  was 
held  that  B.  must  refund  to  the  liquidator  the 
sum  of  250Z.  which  he  had  received.  Stapleford 
Colliery  Co.,  In  re,  Chatteris,  ex  parte,  49  L.  J., 
Ch.  253  ;  42  L.  T.  12  ;  28  W.  R.  341. 


ff.  Torta  of  FrinolxMtl. 

There  is  no  agency  as  between  wrongdoers ; 
each  of  them  is  personally  liable.  HugJi  v. 
Abergavenny  (^Eart),  23  W.  R.  40. 

Where  there  was  a  dispute  between  the  plain- 
tiff and  one  of  the  defendants  about  a  weir 
situate  on  the  plaintiff's  land,  and  the  other 
defendant  was  charged  with  intending  to  enter 
forcibly  on  the  land  and  destroy  the  weir : — 
Held,  that  the  last-mentioned  defendant  could 
not  sustain  a  demurrer  to  a  bill  for  injunction 
on  the  ground  that  he  had  no  interest  in  the  sub- 
ject-matter of  the  dispute,  and  was  a  mere  agent 
acting  on  the  orders  of  the  principal  defenciant. 
lb, 


Importation  and  Tranihipment  of  patented 
Artiole — Cnitom-honie  Agenti.] — A  patent  was 
granted  in  England  for  an  invention  rendering 
nitro  -  glycerine  less  dangerous.  Foreigners 
imported  into  England  an  article  compounded  of 
nitro-glycerine  and  other  substances  which  they 
had  manufactured  abroad  according  to  the  patent 
process.  The  respondents,  acting  as  custom- 
nouse  agents  for  the  importers,  passed  the  article 
through  the  custom-house,  and  obtained  permis- 
sion (as  required  by  the  Explosives  Act,  1875)  for 
landing  and  storing  it  in  magazines  belonging 
to  the  importers : — Held,  that  the  respondents 
being  only  custom-house  agents  for  the  importers, 
and  not  themselves  the  importers,  and  having 
neither  possession  of  nor  control  over  the  goods^ 
their  acts  did  not  amount  to  an  exercise  or  user 
of  the  patent,  and  that  no  action  could  be  main- 
tained against  them  for  an  infringement  of  the 
patent.  XoheVs  Explosive*  Co.  v.  Jones,  62  L.  J., 
Ch.  339  ;  8  App.  Cas.  5  ;  48  L.  T.  490  ;  31  W.  R. 


;  oApp. 
.  L.  (E.) 
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h.    Joining   Afirent  a«    co-Defendant   with 

Frlnoipal. 

In  Action  for  SpeeiiLo  Performance.] — To  a  bill 
against  vendor  for  specific  performance,  his 
stewards  and  receivers  ought  not  to  be  made* 
parties  ;  a  specific  performance  being  decreed^ 
bill  as  against  them  dismissed  with  costs. 
APA^amara  v.  Williams,  6  Ves.  143. 

A.*B  solicitors  and  B.*8  solicitors,  acting  aa 
agents  for  A.  and  B.,  entered  into  an  agreement 
of  compromiije  to  the  effect  that  all  litigation 
between  A.  and  B.  should  be  stayed  in  considera- 
tion of  a  sum  of  money.  A  bill  was  afterwards- 
filed  by  A.  against  B.  for  the  specific  perform- 
ance of  this  agreement ;  and  by  amendment  B.'a 
solicitors  were  made  parties,  the  bill  alleging 
thait  they  had  authority  from  B.,  but  that  B. 
alleged  that  they  had  no  such  authority ;  and 
the  bill  prayed  in  the  alternative  relief  personally 
against  B.*s  solicitors  : — Demurrer  by  B.*s  solici- 
tors allowed  with  costs,  on  the  ground  that  there- 
was  no  allegation  by  the  plaintiff  to  support  the 
prayer  for  relief  against  them.  Clark  v.  Rivers ^ 
(Lord),  L.  R.  5  Eq.  91  ;  17  L.  T.  166  ;  16  W.  R. 
123. 

In  Action  for  Forcibly  Begaining  PoMCHion 
of  Ooodi  Soiled.] — A  solicitor  who,  in  the  belief 
that  his  client's  goods  had  been  improperly  seized 
under  a  bill  of  sale,  assisted  him  in  forcibly 
regaining  possession  of  them,  was  made  a  co- 
defendant  in  a  suit  in  the  county  court  by  the 
holders  of  the  bill  of  sale,  on  the  ground  that  he 
had  colluded  with  his  client  in  resisting  their 
proceedings.  The  judge  made  a  decree  against 
him,  and  subsequently,  on  further  consideration,, 
ordered  him  to  pay  a  certain  sum  into  court. 
Whereupon  he  appealed  against  both  the  decree 
and  order,  on  the  grounds  that  he  had  merely 
acted  as  solicitor  in  the  transaction,  and  that 
there  was  nothing  due  from  him  to  the  holders  of 
the  bill  of  sale  : — Held,  that  he  had  been  impro- 
perly made  a  party.  Fallows  v.  Slatter,  20  L.  T. 
104. 

For  Payment  of  Costi.] — The  practice  of  mak- 
ing the  agents  of  a  party  defendants,  when  nothing 
but  costs  is  prayed  against  them,  is  improper,  and 
should  be  met  by  directing  an  issue.  Attwood  t. 
Snuill,  &  CI.  &  F.  232  ;  2  Jur.  200,  226,  246. 
Reversing  Younge,  407. 
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Semble,  the  cases  in  which  a  mere  agent  may 
be  made  a  party  to  a  suit,  and  costs  prayed  as 
relief  against  him,  are  limited  to  cases  of  fraud, 
in  the  sense  in  which  fraud  is  understood  in  a 
<x)urt  of  equity,  to  which  the  agent  is  a  party, 
and  do  not  apply  to  a  case  in  which,  thougn.  the 
agent  acts  erroneously,  he  acts  openly  and  avow- 
edly. Marsliall  v.  Sladden.,  7  Hare,  428  ;  19  L.  J., 
Ch.  67  ;  14  Jur.  106. 

For  IHieoTery  or  Production  of  Dooumenta.] — 
Demurrer  by  a  married  woman  to  a  bill  praying 
discovery  only  against  her,  and  relief  against  her 
husband,  as  to  contracts,  &c.,  by  her  agent  for 
her  husband ;  alleging  the  vouchers,  &c.,  to  be 
in  hor  possession,  allowed  upon  the  objection 
that  it  was  making  a  mere  agent  a  party.  Le 
Texier  v.  Anspach  (^JfargraH/u!)j  16  Ves.  169. 

The  plaintiff  claimed  upon  the  decease  of  the 
testator's  widow  to  be  entitled  to  a  messuage,  as 
the  only  surviving  cestui  que  trust  in  remainder 
under  the  trusts  of  the  will.  It  appeared  by  the 
bill  that  the  testator  had  no  right  to  devise  the 
messuage,  but  that  his  widow  became  entitled  to 
it  by  survivorship  ;  the  widow,  however,  took 
certain  benefits  under  the  will,  and,  as  was  alleged 
in  the  bill,  had  elected  to  take  thereunder.  The 
bill  was  filed  against  a  mortgagee,  in  whom  the 
legal  estate  was  vested,  and  against  a  solicitor, 
having  the  custody  of  the  deeds : — Held,  that  the 
suit  could  be  sustained  against  the  solicitor. 
Baker  v.  Strickland^  3  Jur.  1047. 

An  agent  is  liable  to  account  only  to  his  prin- 
cipal, and  the  case  of  charity  forms  no  exceptions 
to  the  rule.  The  trustee  of  a  charity  mana^d  its 
affiiirs  by  an  agent,  who  received  the  income, 
and  had  the  title  deeds  in  his  possession.  The 
agent  was  made  party  to  an  information  for  an 
account  and  a  scheme  : — Held,  on  demurrer,  that 
he  was  not  a  proper  party.  Att.-Oen.  v.  Chester- 
field iEarV),  18  Beav.  696  ;  18  Jur.  686  ;  2  W.  R. 
499. 


II.    POWEB  OF  ATT0BNB7. 

A.    BY  AND  TO  WHOM. 

By  ChnrcliwardeiiB  having  no  Corporate  Seal.] 
- — Semble,  that  churchwardens  and  overseers, 
having  no  corporate  seal,  have  no  power  to 
execute  a  power  of  attorney,  authorising  a 
party  to  continue  receiving  the  dividends  of 
stock,  notwithstanding  the  fluctuations  in  the 
number  and  identity  of  the  numbers  of  the 
corporation.  Anne*ley^  Ex  parte,  2  T.  &  Coll. 
360  ;  6  L.  J.,  Ex.  £q.  81. 

By  Friioneri.] — A  prisoner  under  a  charge  of 
felony  may,  before  trial,  execute  a  power  of 
attorney  to  obtain  money  from  a  savings  bank, 
in  order  to  pay  his  attorney  for  conducting  his 
defence,  or  to  pay  any  other  bonft  fide  debt. 
Bex  v.  Ouxofif  7  Car.  &  P.  661. 

By  Hniband  and  Wifo.] — A  power  of  attorney 
by  husband  and  wife  severally  and  respectively 
appointing  an  attorney  to  surrender  the  wife's 
customary  tenement  into  the  lord's  hands,  is  a 
nullity.  Graham  v.  Jacksufi,  6  Q.  B.  811 ;  14 
L.  J.,  Q.  B.  129  ;  9  Jur.  275. 

To  Fartneri..] — ^A  geneial  power  of  attorney 
granted  to  one  partner  does  not  give  any 
authority  to  th^  others.  Edmiston  v.  Wright, 
i  Camp.  88. 


B.    THE  INSTRUMENT. 

Execution — 8eaL] — ^A  power  of  attorney  must 
be  under  seal.  Berkeley  v.  Hardy,  8  D.  &  R. 
102  ;  5  B.  &  C.  365  ;  4  L.  J.  (0.8.)  K.  B.  184. 


Snbfeqnent    Imertion     of    Attorney'! 


Vame.] — ^A  power  of  attorney  was  executed 
abroad,  appointing  B.  the  attorney.  It  was 
delivered  to  Henry  B.,  who  was  the  party  meant 
to  be  authorised  by  it,  and  he  filled  up  the  blank 
with  his  christian  name,  "  Henry  "  : — Held,  that 
the  power  was  not  invalidated  thereby.  Eagleton 
V.  Gutteridge,  11  M.  &  W.  466 ;  2  D.  (N.8.)  1063 ; 
12  L.  J.,  Ex.  369. 

Abroad  —  Froof    o£]  —  In    an    action 


brought  to  recover  a  piece  of  land  in  Lower 
Canada,  the  pleadings  challenged  a  strict  proof 
of  the  title.  The  land  had  been  devised  to 
Mary,  the  wife  of  "James"  L.  The  plaintiff 
claimed  the  land  under  a  power  of  attorney 
executed  by  "Alexander"  L.  and  Mary  his 
wife  ;  and  on  the  face  of  the  power  of  attorney 
it  was  stated  that  this  Alexander  L.  was  the 
same  person  who  in  the  will  was  called  "  James,** 
but  no  other  evidence  of  their  identity  was  pro- 
duced. To  the  power  of  attorney  there  were  two 
attesting  witnesses,  one  of  whom  was  a  notary 
public  of  Upper  Canada.  Neither  of  these  wit- 
nesses was  produced,  but  a  certificate  that  the 
notary  public  had  been  duly  apix)inted  was  put 
in  : — Held,  that  the  plaintiff  had  failed  to  make 
out  his  title,  because  the  notarial  certificate  was 
not  sufiicient  proof  of  the  execution  of  the  power 
of  attorney.  Xye  v.  Macdonald,  39  L.  J.,  P.  C. 
34  ;  L.  R.  3  P.  C.  331  ;  23  L.  T.  220 ;  18  W.  R. 
1076. 

A  power  of  attorney  from  a  creditor  resident 
abroad  to  sign  the  bankrupt's  certificate,  is 
sufficiently  authenticated  by  the  attestation  of  a 
notary  public,  without  any  affidavit  to  verify 
the  signature.  Myerg,  Ex  parte,  2  Deac.  &  C. 
406. 

A  ix)wer  of  attorney  to  sign  a  bankrupt's 
certificate,  executed  by  a  creditor  resident  abroad, 
is  sufficiently  authenticated  if  attested  by  the 
British  cousul.  WUkinMivn,  Ex  parte,  2  Deac. 
k  C.  685  ;  Mont.  &  Bli.  267. 

Power  of  attorney  to  sue  in  plaintiff's  name 
nee<l  not  be  stated  in  bill,  but  if  stated,  proof 
will  be  directed  of  it  before  master  in  taking 
the  accounts.    Edney  v.  Jewell,  6  Madd.  165. 

Where  a  power  of  attorney  has  been  executed 
before  a  notary  public  in  a  British  colony,  an 
affidavit  verifying  the  notarial  signature  is  not 
necessary  upder  16  &  16  Vict.  c.  86,  s.  22.  G<Mt* 
Estate,  In  re,  Liddal  v.  XichoUori,  12  Jur.  (N.8.) 
695  ;  14  L.  T.  727. 

It  is  not  necessary  that  the  notarial  seal  or 
signature  mentioned  in  15  &  16  Vict.  c.  86,  s.  22, 
should  be  verified,  and  the  section  applies  to  the 
notarial  attestation  of  a  power  of  attorney  to  be 
used  in  the  Court  of  Chancery.  Hay  ward  v, 
StepJiens,  36  L.  J.,  Ch.  135  ;  16  L.  T.  173. 

To  Whom  it  Belongi.] — A  person  who  pays 
money  to  another,  who  is  authorised  to  receive 
it  by  a  power  of  attorney,  is  not  entitled  to  keep 
possession  of  the  power  of  attorney.  Pridmore 
V.  Harrison,  1  Car.  &  K.  613. 

In  an  action  apon  a  lease,  executed  on  behalf 
of  the  lessor  under  a  power  of  attorney,  there 
being  notice  to  the  defendant  to  produce  the 
power,  but  no  subpcena  duces  tecum  to  the  p^r^y 
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who  executed  the  lease  : — Held,  that  the  ix)wer 
of  attorney  was  the  property  of  the  party  who 
executed  the  lease  under  its  authoiity,  and  that 
secondary  evidence  of  its  contents  was  inadmis- 
sible. Hibherd  v.  Kni4fht,  2  Ex.  11  ;  17  L.  J., 
Ex.119;  12  Jur.  162. 


C.  EXTENT  OF  AUTHORITY  CONFERRED. 

Xeani  Veoeiiary  for  Carrying  oat  Power.] — 

A  power  of  attoniey  must  be  pursued  strictly ; 
but  it  is  to  be  so  construed  as  to  include  all  the 
necessary  means  of  executing  it  with  effect. 
Howard  v.  Baillie,  2  H.  Bl.  618. 

General  Worde.]— When  limited  powers 

are  given  by  a  power  of  attorney,  words  of 
general  power  in  it  are  not  to  be  construed  at 
large,  but  as  giving  general  powers  to  carry  into 
effect  the  special  purposes  for  which  the  power 
was  given.  Attvoood  v.  Munningty  7  B.  &  C.  278  ; 
1  M.  &  Ry.  78  ;  6  L.  J.  (0.8.)  K.  B.  9  ;  31  R.  R. 
194. 

Where  there  is  a  power  of  attorney  to  do  a 
particular  act,  followed  by  general  words,  the 
general  words  are  not  to  be  extended  beyond 
what  is  necessary  for  doing  the  particular  act. 
Perry  v.  HoU,  2  De  G.  F.  &  J.  38  ;  29  L.  J., 
Ch.  677  ;  6  Jur.  (N.8.)  661  ;  2  L.  T.  685  ;  8  W.  R. 
670. 

General  words  in  a  power  of  attorney  held 
limited  by  its  special  puipose.  Lewis  v.  Ranu- 
dale,  65  L.  T.  179  ;  36  W.  R.  8. 

Where  an  agent  is  authorised  by  power  of 
attorney  to  enter  into  contracts  for  (a)  the  pur- 
chase or  sale  of  goods,  (V)  the  chartering  of 
vessels,  and  (c)  the  employment  of  agents  and 
servants  ;  and,  as  incidental  thereto  or  conse- 
quential thereon,  to  do  certain  specified  acts  and 
other  acts  of  the  same  kind  as  those  specified, 
such  an  authority  does  not  confer  upon  the  agent 
powers  at  large,  but  only  the  necessary  powers, 
in  addition  to  those  named,  which  are  requisite 
to  carry  into  effect  the  declared  purposes  of  the 
power  of  attorney.  Bryant  v.  La  Banque  du 
Penile,  62  L.  J.,  P.  C.  68  ;  [1S93]  A.  C.  170  ;  1 
R.  336  ;  68  L.  T.  546  ;  41  W.  R.  600— P.  C. 

To  Indone  Billi  in  Vame  of  Prineipal.]— A 

power  of  attorney  giving  the  agent  full  powers 
as  to  the  management  of  certain  specified  real 
property,  with  general  words  extending  those 
powers  to  all  the  property  of  the  principal  of 
every  description,  and,  in  conclusion,  authorising 
the  agent  to  do  all  lawful  acts  concerning  all 
the  principaFs  business  and  affairs,  of  what 
nature  or  kind  soever,  does  not  authorise  the 
agent  to  indorse  bills  of  exchange  in  the  name 
of  his  principal.  Etdaile  v.  La  Xauze^  1  Y.  &  C. 
394.  S,  C.  nom.  JBsdaile  v.  Lanoge^  4  L.  J., 
Ex.  Eq.  46. 

8o  a  power  of  attorney  authorising  an  agent 
to  demand,  sue  for^  recover  and  receive,  by  all 
lawful  ways  and  means,  all  moneys,  debts  and 
dues  whatsoever,  and  to  give  sufficient  discharges, 
does  not  authorise  him  to  indorse  bills  for  his 
principal.  Murray  v.  Eagt  India  Co,^  6  B.  &  Aid. 
204  ;  24  R.  R.  325. 

And  trover  may  be  maintained  for  the  bills 
indorsed  by  the  agent,  where  the  power  of 
attorney  was  to  receive  all  salary  and  money, 
with  aU  the  principars  authority  to  recover, 
compound  and  discnarge,  and  to  give  releases 
and  appoint  substitutes.  Hogg  v.  Snaith,  1 
Taunt.  347. 
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A  power  of  attorney  having  been  given  by  the 
payee  of  notes,  to  agents,  empowering  them  to 
sell,  indorse  and  assign,  they,  under  the  power, 
indorsed  the  notes  to  a  bank,  by  way  of  security 
for  a  loan  to  them.  The  agents  failed  : — Held, 
that  the  transaction  was  valid,  and  that  the 
payee  could  not  recover  from  the  bank.  Bank 
of  Bengal  v.  M'Leod,  7  Moore,  P.  C.  35  ;  13  Jur. 
945. 

An  indorsement  of  bills  of  exchange  "  per  pro," 
by  an  agent,  when  within  the  powers  conferred 
on  him  by  power  of  attorney,  is  binding  on  his 
principal  as  against  bon&  fide  holders  for  value, 
though  the  agent  abuse  his  authority.  Bryant 
V.  La  Banqve  dti  Pevple,  62  L.  J.,  P.  C.  68  ; 
[1893]  A.  C.  170  ;  1  R.  336  ;  68  L.  T.  646  ;  41 
W.  R.  600— P.  C. 

To  BifBolve  Fartnenhip.]  ~  One  of  two 
partners  gave  his  son  a  power  of  attorney,  "  to 
act  on  his  behalf  in  dissolving  the  partnership, 
with  authority  to  appoint  any  other  person  as  he 
might  see  fit "  : — Held,  that  this  gave  the  son 
power  to  submit  the  accounts  to  arbitration. 
Henley  v.  Super,  8  B.  &  C.  16 ;  1  M.  &  Ry.  163  ; 
6  L.  J.  (0.8.)  K.  B.  210. 

P.,  a  partner  in  the  firm  of  B.  W.  &  Co.,  gave 
A.  a  power  of  attorney  "for  the  purposes  of 
exercising  for  me,  all  or  any  of  the  powers  and 
privileges  conferred  by  an  indenture  of  partner* 
ship  constituting  the  firm  of  B.  W.  &  Co."  ;  and 
the  power  afterwards  went  on,  "  and  generally 
to  do,  execute,  and  perform  any  other  act,  deed, 
matter  or  thing  whatsoever  ...  in  or  about 
my  concerns,  engagements,  and  business  of 
every  nature  and  kind  whatsoever  "  :  —  Held, 
that  the  former  words  restrained  the  generality 
of  the  latter  words,  and  consequently  that  A. 
could  not  under  this  power  execute  a  deed  in  P.'s 
name  dissolving  the  partnership  of  B.  W.  k  Co., 
and  assigning  over  P.'s  share  of  the  partnership 
property.  Harper  v.  Oodgell,  39  L.  J.,  Q.  B.  186  ; 
L.  R.  5  Q.  B.  422  ;  18  W.  R.  954. 

To  Sell  Share  in  Partnerihip— Stipiilatioii  aa 
to  Uier  of  7irm*i  Vame.  ] — Certain  persons  carried 
on  business  in  partnership,  one  of  whom,  residing 
abroad,  executed  a  power  of  attorney,  empowering 
one  of  his  partners  to  sell  any  of  his  real  or  per- 
sonal property  in  such  manner  as  the  attorney 
should  approve,  and  to  sign  any  deeds,  and  gene- 
rally to  do  and  transact  any  other  act  or  thing 
whatsoever  which  might  be  found  requisite  for 
transacting  or  settling  all  other  his  affairs  and 
concerns  whatsoever.  The  attorney  entered  into 
an  agreement  to  sell  the  partnership  business, 
which  contained  clauses  allowing  the  purchaser 
to  use  the  firm's  name,  and  preventing  the  vendora 
from  carrying  on  a  similar  business  within  fifty 
miles.  On  the  vendors  refusing  to  perform  the 
said  agreement,  on  the  ground  that  the  attorney 
had  exceeded  the  powers  conferred  on  him  by  one 
of  themselves: — Held,  that  on  the  purchaser 
waiving  the  benefit  of  these  two  clauses,  he  was 
entitled  to  specific  performance  on  the  ground 
that  the  said  clauses  being  only  for  the  benefit  of 
the  purchaser,  he  might  sever  them  from  the  rest 
of  the  agreement,  and  that  the  power  of  attorney 
was  sufficient  to  authorise  the  attorney  to  enter 
into  such  an  agreement  as  remained  after  the 
two  clauses  had  been  waived  : — Semble  (per  Lord 
Justice  A.  L.  Smith),  that  the  power  did  not 
authorise  the  attorney  to  consent  to  the  purchaser 
using  the  name  of  the  old  firm,  because  it  might 
have  rendered  the  donor  of  the  power  liable  to 
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an  action  on  the  ground  of  his  holding  out  that 
he  was  the  trader.  Hawktley  v.  Outramy  62 
L.  J.,  Ch.  216  ;  [1892]  3  Ch.  359  ;  2  R.  60  ;  67 
L.  T.  804— C.  A. 

To   Aitign  FaMEC^e- money  of  Ship.] — The 

owners  of  a  ship  gave  a  power  of  attorney  autho- 
rising their  agent  to  do  manj  acts  for  them,  and 
"to  sign  any  bottomry  bond  or  instrument  of 
hypothecation  on  the  vessel  or  her  cargo,  and  to 
sell  and  dispose  of,  either  absolutely  or  by  way 
of  mortgage  or  otherwise  as  he  should  think 
proper,  the  vessel  or  any  share  thereof,  and  to 
execute  all  instruments  and  to  do  all  acts  which 
should  be  requisite  and  necessary  for  completing 
such  sales,  transfers,  mortgages  or  any  of  them, 
and  generally  to  do  all  acts  about  the  business 
and  afEairs  aforesaid,  which  the  owner  if  present 
could  have  done."  Under  this  power  the  agent, 
by  a  deed  reciting  a  mortgage  of  the  ship,  and 
the  necessity  for  further  advance  to  enable  the 
ship  to  set  sail,  and  the  advance  of  4,000/.  for 
that  purpose  by  the  plaintiff,  assigned  all  the 
freight,  hire  and  passage-money,  and  earning  of 
the  ship  in  her  intended  voyage  from  Port  Jack- 
son to  LiveriKX)!,  with  a  proviso  for  redemption 
if  within  ten  days  after  arrival  the  4,000/.  should 
be  paid.  After  the  ship  had  sailed,  the  agent  of 
the  owners  received  the  passage-money  of  certain 
passengers  by  bills  on  England,  payable  at  sight, 
which  bills  were  remitted  to  the  owners  in 
England,  and  the  amounts  received  by  them 
before  the  arrival  of  the  ship  : — Held,  that  the 
power  of  attorney  authorised  the  assignment  of 
the  passage-money,  and  gave  the  mortgagees  an 
immediate  right  to  it  before  they  took  possession 
of  the  ship,  and  consequently  that  they  were 
entitled  to  recover  back  the  amount  so  received. 
WlllU  V.  Palmer,  7  C.  B.  (N.8.)  340 :  29  L.  J., 
C.  P.  194  ;  6  Jur.  (N.8.)  732  ;  2  L.  T.  626  ;  8  W.  R. 
295. 

To  Enter  into  Charterparty.] — The  owners  of 
a  vessel,  which  had  once  bc^n  classed  A  1  at 
Lloyd's  in  London,  authorised  their  agent,  by 
power  of  attorney,  to  charter  the  vessel  or  to 
employ  her  as  a  general  ship  on  any  voyage,  on 
such  terms  and  in  such  manner  and  in  all  respects 
as  he  should  think  proper,  and  generally  to  repre- 
sent the  owners  in  relation  thereto,  and  in  relation 
to  her  management  or  sale,  as  fully  as  if  the 
owners  were  personally  present,  and  todo  all  things 
necessary  for  that  purpose,  though  the  same  were 
not  s))ecially  mentioned  : — Held,  that  the  agent 
had  authority  to  enter  into  a  charterparty  with 
a  warranty  that  the  ship  was  at  the  time  of  the 
charterparty  A  1  at  Lloyd's,  though  she  was  not 
so  described  in  the  power  of  attorney,  and  though 
she  had  ceased  to  be  so  classed  when  the  power 
was  given.  Rovth  v.  MacMillan,  2  H.  &  C.  750  ; 
33  L.  J.,  Ex.  38 ;  10  Jur.  (N.S.)  158 ;  9  L.  T.  541 ; 
12  W.  R.  381. 

To  IMindM  Captain — Conitrnotion  for  Jndge.] 
— A.,  who  was  agent  abroad  for  the  owners  of  a 
vessel,  under  a  written  power  of  attorney  from 
them,  which  gave  him  general  authority  to  take 
care  of  their  interests  and  to  act  as  their  repre- 
sentative, dismissed  there  the  captain  of  such 
vessel  for  alleged  misconduct,  and  he  ceased 
afterwards  to  act  as  such  captain.  In  an  action 
by  the  captain  against  the  owners  for  wages, 
secondary  evidence  was  given  of  the  contents  of 
such  power  of  attorney, -in  the  absence  of  the 
document,  which  was  lost,  and  the  judge  ruled 
that  it  gave  A*  power  to  dismiss  the  captain  : — 


Held,  that  the  construction  of  the  contents  of 
such  document  was  properly  for  the  judge,  and 
not  the  jury,  and  that  his  decision  on  such  con- 
struction was  right ;  and  the  dismissal,  therefore, 
being  with  the  authority  of  the  owners,  the 
captain  could  not  claim  wages  subsequently 
thereto.  Bertoick  v.  Horrfall^  4  C.  B.  (N.S.)  450 ; 
27  L.  J.,  C.  P.  193 ;  4  Jur.  (N.S.)  615  ;  6  W.  R. 
471. 

To  BeoeiTO  Faymente.] — Where  the  plaintiff, 
resident  abroad,  and  appointed  special  adminis- 
trator in  a  foreign  court  of  the  goods  of  a  deceased 
native  subject,  appointed  the  defendant  in  this 
country  his  attorney,  to  receive  moneys  due  here 
to  the  deceased,  and  he  obtained  administration 
in  the  prerogative  court  limited  to  receive  the 
fund,  and  "until  the  plaintiff  should  obtain 
administration  to  the  deceased*' : — Held,  that  he 
might  pay  over  the  money  received  to  the  plaintiff, 
although  he  had  not  obtained  such  administration. 
De  La  Viesm  v.  Lubboek,  10  Sim.  629. 

A  legacy  of  1002.  was  ordered  to  be  paid  to  & 
person  having  a  general  power  of  attorney  from 
the  legatee,  without  any  power  authorising  him 
to  receive  this  legacy  specifically.  Carr  v.  JBtuf- 
brook,  2  Cox,  390. 

To  give  Biioharge  for  Payment  of  Money.] — 
Actual  payment  of  money  to  an  attorney  under 
a  power  is  not  requisite  to  enable  him  to  give  a 
discharge.  Perr^f  v.  Holl,  2  De  G.  F.  &  J.  38  ; 
29  L.  J.,  Ch.  677  ;  6  Jur.  (N.8.)  661 ;  2  L.  T.  585  ; 
8  W.  R.  570. 

To  Borrow.] — An  agent,  authorised  by  power 
of  attorney  to  enter  into  contracts  for  (a)  the 
purchase  or  sale  of  goods,  (b)  the  chartering  of 
vessels,  and  (c)  the  employment  of  agents  and 
servants ;  and  as  incidental  thereto,  or  conse- 
quential thereon,  to  do  certain  specified  acts  and 
other  acts  of  the  same  kind  as  those  specified, 
would  exceed  his  authority  by  borrowing  money 
on  behalf  of  his  principal.  Bryant  v.  La  Banqur 
du  Pcuple,  62  L.  J.,  P.  C.  68  ;  [1893]  A.  C.  170  ; 
1  R.  336  ;  68  L.  T.  546  ;  41  W.  R.  600— P.  C. 

To  Fledge.] — ^A  power  of  attorney  authorised 
the  holder-*^ from  time  to  time  to  negotiate,  make 
sale,  dispose  of,  assign  and  transfer  "  a  promissory 
note  : — Held,  that  the  holder  had  no  authority 
to  pledge  the  note.  Jonmenjoy  Chondoo  v.  Watson^ 
53  L.  J.,  P.  C.  80 ;  9  App.  Cas.  561 ;  50  L.  T.  411 
— P.  C. 

Under  a  general  power  to  sell,  assign  and 
transfer,  an  agent  cannot  pledge  for  his  own 
debt.    Be  Bmichout  v.  Goldimid,  5  Ves.  211. 

To  Execute  Bill  of  Sale.] — ^A  duly  authorised 
attorney  may  properly  execute  a  bill  of  sale  on 
the  grantor's  behalf,  and  such  attorney  may  be 
the  grantee  himself.  Fumivall  v.  Hudson,  62 
L.  J.,  Ch.  178  ;  [1893]  1  Ch.  335  ;  3  R.  230  ;  68 
L.  T.  378  ;  41  W.  R.  358. 

To  Bxeente  Mortgage.] — Where  a  principal, 
resident  abroad,  gave  a  power  of  attorney  to  his 
solicitor  in  England,  with  ample  powers,  but  not 
in  terms  authorising  the  agent  to  borrow  money, 
and  subsequently  directed  him  as  his  agent  to  do- 
so  : — Held,  he  could  not  repudiate  a  mortgage 
which  the  agent  had  effected  in  his  name.  Perry 
V.  Holl,  2  Giff.  138  ;  6  Jur.  (N.8.)  491.  Aftirmed 
on  appeal,  2  De  G.  F.  &  J.  38  ;  29  L.  J.,  Ch.  677  ^ 
6  Jur.  (N.8.)  661 ;  2  L.  T.  385  ;  8  W.  R.  570. 
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A.  gave  a  power  of  attorney  to  P.,  authorising 
him  to  man£^  his  affairs  whiM  he  was  residing 
abroad.  ?.  kept  an  account  at  a  bank  in  A.'s 
name,  and,  being  agent  for  the  estate  of  M., 
obtained  1,500/.  from  it,  and  paid  it  into  A/s 
account  at  the  bank.  A.,  whilst  abroad,  was 
induced  by  P.  to  execute  an  assijznment  to  him 
of  a  policy  of  insurance  as  a  security  for  an 
alleged  debt  of  1,500/.  due  from  A.  to  P.,  but 
this  allegation  was  subsequently  by  A.  discovered 
to  be  untrue.  M.  appointed  P.  and  B.  his  execu- 
tors, and  P.,  having  become  insolvent,  deposited 
the  policy  of  insurance  and  the  assignment  with 

B.  to  secure  1,500/.,  and  B.  claimed  to  hold  the 
documents  against  A.  as  a  security  for  that  sum  : 
— Held,  that  they  must  stand  as  a  security  in  B.*s 
hands  for  only  what,  if  anything,  might  be  found 
due  from  A.  to  P.,  there  being  nothing  to  shew 
that  any  payment  had  been  made  to  A.,  he  being 
ignorant  of  the  circumstances,  and  P.  having 
had  full  control  over  the  banking  account  in 
A.'s  name.  Perry  v.  Parkimvn^  6  Jur.  (N.S.)  493 ; 
2  L.  T.  261. 

An  authority  to  borrow  money  on  mortgage, 
though  deficient  in  the  formalities  necessary  for 
creating  a  valid  mortgage  on  land,  may  be  effec- 
tual  to  bind  the  giver  of  the  authority  as  to  the 
money  advanced.  Benyssen  v.  Botha^  8  W.  R. 
710. 

The  chairman  of  a  company  borrowed  of  the 
company  a  sum  of  money  in  January,  1872.  Soon 
aftemv'ards  he  gave  the  secretary  of  the  company 
a  general  power  of  attorney  to  execute  for  him 
all  deeds  that  might  be  necessary,  and  in  August 
left  the  country  and  never  returned.  On  the  Ist 
November,  1872,  the  secretary,  purporting  to  act 
under  'the  power,  executed  a  mortgage  to  the 
company  to  secure  the  sum  borrowed  by  the 
chairman.  In  the  following  month  the  chairman 
was  adjudicated  a  bankrupt : — Held,  that  the 
mortgage  was  invalid,  as  not  being  authorised  by 
the  power  of  attorney,  and  that  it  was  not  neces- 
sary to  decide  whether  it  was  void  as  a  fraudu- 
lent preference.  Btnolei  Mortgage^  In  re,  31 
L.  T.  .%o — L.J  J.  Affirming,  on  di  fiferen  t  grounds, 
22  W.  R.  817. 

A  partnership,  consisting  of  A.  k.  B.,  was  in 
insolvent  circumstances,  the  separate  estates  of 
the  partners  being  also  insolvent.  On  the  14th 
September,  B.  executed  a  power  of  attorney  to 

C,  authorising  him  in  general  terms  to  deal  with 
his  property.  The  power  contained  no  reference 
to  the  partnership.  It  contained  express  powers 
as  to  a  ship  which  was  in  reality  partnership 
property,  though  the  fact  did  not  appear  in  the 
power.  On  the  same  day  6.  left  England,  under 
circumstances  which  constituted  his  departure 
an  act  of  bankruptcy.  In  November  A.  and  C. 
(as  B.*s  attorney)  executed  a  mortgage  of  all  the 
partnership  property  to  S.,  a  creditor  of  the 
partnership,  and  also  a  separate  creditor  of  both 
parties,  to  secure  all  the  past  debts  and  such 
future  advances  as  might  be  made.  At  the  same 
time  a  bill  of  sale  of  the  ship  was  executed  by  A. 
and  C.  (as  attorney),  in  consideration  of  a  sum 
of  money  paid  by  S.  on  account  of  the  partner- 
ship. In  April  A.  and  B.  were  both  adjudicated 
bankrupts.  S.,  at  the  date  of  the  deeds,  knew 
the  circumstances  under  which  B.  had  left  Eng- 
land, but  be  declared  in  his  evidence  that  he  did 
not  infer  that  B.  had  any  intent  to  delay  or 
defeat  his  creditors,  and  therefore  did  not  know 
that  he  had  committed  an  act  of  bankruptcy : — 
Held,  that  the  execution  of  the  mortgage  by  C, 
as  B.'s  attorney,  was  void,  as  not  being  within 
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the  scope  of  the  power  of  attorney.  Smwhall, 
Ex  parte,  Douglas^  In  re^  41  L.  J.,  Bk.  49 ;  L.  R. 
7  Ch.  534  ;  26  L.  T.  894  ;  20  W.  R.  786. 

A.,  B.  and  C,  as  the  only  next  of  kin  with 
D.,  the  administrator  of  their  intestate  father, 
signed  a  memorandum  in  1872  authorising 
D.  to  borrow,  upon  mortgage  or  otherwise,  as 
he  might  deem  best,  upon  the  security  of  certain 
house  property  held  by  the  intestate  under  an 
agreement  for  a  lease  to  be  granted  on  com- 
pletion of  repairs,  such  money  as  D.  required  for 
carrying  out  these  matters,  and  to  charge  their 
respective  shares  with  the  interest.  A  lease  of 
the  houses  was  soon  afterwards  granted  to  D. 
as  the  sole  legal  personal  representative  of  the 
intestate,  which,  with  the  memorandum,  was 
shortly  afterwards  deposited  by  D.  as  a  security 
for  his  own  debt  with  £.  In  1875  the  adminis- 
tration accounts,  shewing  a  balance  due  to  D., 
were  settled  between  A.,  B.,  C.  and  D.,  and  D. 
then  told  A.,  B.  and  C.  that  he  had  not  borrowed 
any  money  upon  the  security  of  their  shares 
under  the  memorandum  of  1872.  In  1877,  D., 
who  had  previously  mortgaged  his  share  of  the 
house  property  to  £.,  executed  a  further  mort- 
gage to  him  of  the  entirety,  reciting  the  authority 
of  1872.  No  notice  was  given  by  E.  to  A.,  B. 
and  C,  that  he  held  any  charge  upon  their  shares 
under  the  memorandum  : — Hela,  that,  in  the 
absence  of  any  notice  by  E.  to  A.,  B.  and  C,  of 
a  charge  to  him  of  their  shares  by  D.  under  the 
authority  of  1 872,  the  mortgage  of  1877,  after  that 
authority  had  been  withdrawn  by  the  settlement 
of  accounts,  did  not  affect  their  shares,  and  that 
they  were  entitled  to  an  assignment  from  E.  of 
their  shares  of  the  property  comprised  in  the 
lease,  which  had  been  mortgaged  by  D.  Jontt 
V.  Stohivasser,  50  L.  J.,  Ch.  626  ;  16  Ch.  D.  577  ; 
44  L.  T.  333  ;  29  W.  R.  497. 

A.  gave  a  power  of  attorney  to  B.  to  manage 
real  estate,  recover  debts,  settle  actions,  also  to 
"sell  and  convert  into  money"  personal  pro- 
perty, and  to  execute  and  perform  any  contract, 
agreement,  deed,  writing,  or  thing  that  might 
in  B.'s  opinion  be  necessary  or  proper  for  effec- 
tuating the  purposes  aforesaid,  or  any  of  them, 
and  "for  all  or  any  of  the  purposes"  of  those 
presents  to  use  A.'s  name,  and  generally  to  do  any 
other  ^act  whatsoever  which  in  B.'s  opinion  ought 
to  be  done  in  or  about  A.'s  concerns  as  fully  as  if 

A.  were  present  and  did  the  same,  his  desire 
being  that  all  matters  respecting  the  same  should 
be  under  the  full  management  and  direction  of 

B.  : — Held,  that  the  general  words  were  limited 
by  the  special  purpose  of  the  power  of  attorney, 
and  did  not  authorise  a  mortgage  of  his  personal 
property.  LeioU  v.  RaiMdale^  55  L.  T.  179  ;  35 
W.  R.  8. 


Operative  Part  controlled  by  Beeital.] 


— ^A  power  of  attorney  contained  a  rec|tal  that 
the  donor  was  about  to  return  to  South  Australia, 
and  was  '*  desirous  of  appointing  an  attorney  or 
attorneys  to  act  for  him  during  his  absence  from 
England."  The  operative  part  of  the  deed, 
which  gave  the  attorney  large  powers  of  mort- 
gaging tha  donor's  property,  contained  no  men- 
tion of  the  duration  of  those  powers  : — Held, 
that  the  operative  part  of  the  deed  was  con- 
trolled by  the  recital,  and  consequently  that 
charges  effected  by  the  attorney  upon  the 
property  of  the  donor  while  he  was  in  England 
were  invalid  as  against  him.  Danhy  v.  Qnttt*^ 
54  L.  J.,  Ch.  577  ;  29  Ch.  D.  500 ;  52  L.  T.  401  ; 
33  W.  R.  559. 
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an  action  on  the  ground  of  his  holding  out  that 
he  was  the  trader.  Hawkuley  y.  Outram^  62 
L.  J.,  Ch.  216  ;  [1892]  3  Ch.  359  ;  2  R.  60  ;  67 
L.  T.  804— C.  A. 

To   Assign  Passage -money  of  Ship.] — The 

owners  of  a  ship  gave  a  power  of  attorney  autho- 
rising their  agent  to  do  many  acts  for  them,  and 
"  to  sign  any  bottomry  bond  or  instrument  of 
hypothecation  on  the  vessel  or  her  cargo,  and  to 
sell  and  dispose  of,  either  absolutely  or  by  way 
of  mortgage  or  otherwise  as  he  should  think 
proper,  the  vessel  or  any  share  thereof,  and  to 
execute  all  instruments  and  to  do  all  acts  which 
should  be  requisite  and  necessary  for  completing 
such  sales,  transfera,  mortgages  or  any  of  them, 
and  generally  to  do  all  acts  about  the  business 
and  afEairs  aforesaid,  which  the  owner  if  present 
could  have  done."  Under  this  power  the  agent, 
by  a  deed  reciting  a  mortgage  of  the  ship,  and 
the  necessity  for  further  advance  to  enable  the 
ship  to  set  sail,  and  the  advance  of  4,000/.  for 
that  purpose  by  the  plain tifb,  assigned  all  the 
freight,  hire  and  passage-money,  and  earning  of 
the  ship  in  her  intended  voyage  from  Port  Jack- 
son to  Liverpool,  with  a  proviso  for  redemption 
if  within  ten  days  after  arrival  the  4,000/.  should 
be  paid.  After  the  ship  had  sailed,  the  agent  of 
the  owners  received  the  passage-money  of  certain 
passengers  by  bills  on  England,  payable  at  sight, 
which  bills  were  remitted  to  the  owners  in 
England,  and  the  amounts  received  by  them 
before  the  arrival  of  the  ship : — Held,  that  the 
power  of  attorney  authorised  the  assignment  of 
the  passage-money,  and  gave  the  mortgagees  an 
immediate  right  to  it  before  they  took  possession 
of  the  ship,  and  consequently  that  they  were 
entitled  to  recover  back  the  amount  so  received. 
WillU  V.  Palmer,  7  C.  B.  (N.8.)  340 ;  29  L.  J., 
C.  P.  194  ;  6  Jur.  (N.B.)  732  ;  2  L.  T.  626  ;  8  W.  R. 
295. 

To  Enter  into  Cliarterparty.] — The  owners  of 
a  vessel,  which  had  once  been  classed  A  1  at 
Lloyd's  in  London,  authorised  their  agent,  by 
power  of  attorney,  to  charter  the  vessel  or  to 
employ  her  as  a  general  ship  on  any  voyage,  on 
such  terms  and  in  such  manner  and  in  all  respects 
as  he  should  think  proper,  and  generally  to  repre- 
sent the  owners  in  relation  thereto,  and  in  relation 
to  her  management  or  sale,  as  fully  as  if  the 
owners  were  personally  present,  and  to  do  all  things 
necessary  for  that  purpose,  though  the  same  were 
not  specially  mentioned  : — Held,  that  the  agent 
had  authority  to  enter  into  a  chartcrparty  with 
a  warranty  that  the  ship  was  at  the  time  of  the 
chartcrparty  A  1  at  Lloyd's,  though  she  was  not 
so  described  in  the  power  of  attorney,  and  though 
she  had  ceased  to  be  so  classed  when  the  power 
was  given.  Bouth  v.  MacMillan,  2  H.  &  C.  750  ; 
33  L.  J.,  Ex.  38 ;  10  Jur.  (N.s.)  158  ;  9  L.  T.  541 ; 
12  W.  R.  381. 

To  Dismias  Captain — Confltrnction  for  Judge.] 

— A.,  who  was  agent  abroad  for  the  owners  of  a 
vessel,  under  a  written  power  of  attorney  from 
them,  which  gave  him  general  authority  to  take 
care  of  their  interests  and  to  act  as  their  repre- 
sentative, dismissed  there  the  captain  of  such 
vessel  for  alleged  misconduct,  and  he  ceased 
afterwards  to  act  as  such  captain.  In  an  action 
by  the  captain  against  the  owners  for  wages, 
secondary  evidence  was  given  of  the  contents  of 
such  power  of  attorney, 'in  the  absence  of  the 
document,  which  was  lost,  and  the  judge  ruled 
that  it  gave  A,  power  to  dismiss  the  captain  : — 


Held,  that  the  construction  of  the  contents  of 
such  document  was  properly  for  the  judge,  and 
not  the  jury,  and  that  his  decision  on  such  con- 
struction was  right ;  and  the  dismissal,  therefore, 
being  with  the  authority  of  the  owners,  the 
captain  could  not  claim  wages  subsequently 
thereto.  JBertmok  v.  Iforsfall,  4  C.  B.  (K.8.)  450 ; 
27  L.  J.,  C.  P.  193  ;  4  Jur.  (N.B.)  615  ;  6  W.  R. 
471. 

To  Receive  Paymente.] — Where  the  plaintiff, 
resident  abroad,  and  appointed  special  adminis- 
trator in  a  foreign  court  of  the  goods  of  a  deceased 
native  subject,  appointed  the  defendant  in  this 
country  his  attorney,  to  receive  moneys  due  here 
to  the  deceased,  and  he  obtained  administration 
in  the  prerogative  court  limited  to  receive  the 
fund,  and  "  until  the  plaintiff  should  obtain 
administration  to  the  deceased" : — Held,  that  he 
might  pay  over  the  money  received  to  the  plaintiff, 
although  he  had  not  obtained  such  administration. 
De.La  Viesoa  v.  Lubbock,  10  Sim.  629. 

A  legacy  of  lOOZ.  was  ordered  to  be  paid  to  & 
person  having  a  general  power  of  attorney  from 
the  legatee,  without  any  power  authorising  him 
to  receive  this  legacy  specifically.  Carr  v.  £tut» 
brook,  2  Cox,  390. 

To  give  Diiehorge  for  Payment  of  Xoney.] — 
Actual  payment  of  money  to  an  attorney  under 
a  power  is  not  requisite  to  enable  him  to  give  a 
discharge.  Perry  v.  JIoll,  2  De  G.  F.  &  J.  38  ; 
29  L.  J.,  Ch.  677  ;  6  Jur.  (N.8.)  661 ;  2  L.  T.  585  ; 
8  W.  R.  570. 

To  Borrow.] — ^An  agent,  authorised  by  power 
of  attorney  to  enter  into  contracts  for  (a)  the 
purchase  or  sale  of  goods,  (b)  the  chartering  of 
vessels,  and  (c)  the  employment  of  agents  and 
servants ;  and  as  incidental  thereto,  or  conse- 
quential thereon,  to  do  certain  specified  acts  and 
other  acts  of  the  same  kind  as  those  specified, 
would  exceed  his  authority  by  borrowing  money 
on  behalf  of  his  principal.  Bryant  v.  La  Banque 
du  Peuple,  62  L.  J.,  P.  C.  68  ;  [1893]  A.  C.  170 ; 
1  R.  836  ;  68  L.  T.  546  ;  41  W.  R.  600— P.  C. 

To  Pledge.] — A  power  of  attorney  authorised 
the  holder  ^*  from  time  to  time  to  n^otiate,  make 
sale,  dispose  of,  assign  and  transfer  "  a  promissory 
note  : — Held,  that  the  holder  had  no  authority 
to  pledge  the  note.  Jonvier^oy  Coondoo  v.  WaUon^ 
53  L.  J.,  P.  C.  80 ;  9  App.  Cas.  561 ;  50  L.  T.  411 
— P.  C. 

Under  a  general  power  to  sell,  assign  and 
transfer,  an  agent  cannot  pledge  for  his  own 
debt.    Be  Bouchout  v.  Ghldsmid,  5  Yes.  211. 

To  Szecnte  Bill  of  Sale.] — ^A  duly  authorised 
attorney  may  properly  execute  a  biU  of  sale  on 
the  grantor's  behalf,  and  such  attorney  may  be 
the  grantee  himself.  Fumivall  v.  Hudson,  62 
L.  J.,  Ch.  178  ;  [1893]  1  Ch.  335  ;  3  R.  230  ;  68 
L.  T.  378  ;  41  W.  R.  358. 

To  Szeente  Mortgage.] — Where  a  principal, 
resident  abroad,  gave  a  power  of  attorney  to  his 
solicitor  in  England,  with  ample  powers,  but  not 
in  terms  authorising  the  agent  to  borrow  money, 
and  subsequently  directed  him  as  his  agent  to  do- 
so  : — Held,  he  could  not  repudiate  a  mortgage 
which  the  agent  had  effected  in  his  name.  Ptrry 
V.  Holl,  2  Giff.  138  ;  6  Jur.  (N.s.)  491.  Aftirmed 
on  appeal,  2  De  G.  F.  &  J.  38  ;  29  L.  J.,  Ch.  677  ;. 
6  Jur.  CN.8.)  661 ;  2  L.  T.  385  ;  8  W.  R.  570. 
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A.  gave  a  power  of  attorney  to  P.,  authorising 
him  to  manage  his  affairs  whilst  he  was  residing 
abroad.  P.  kept  an  account  at  a  bank  in  A.'s 
name,  and,  being  agent  for  the  estate  of  M., 
obtained  1,500Z.  from  it,  and  paid  it  into  A/s 
account  at  the  bank.  A.,  whilst  abroad,  was 
induced  by  P.  to  execute  an  assignment  to  him 
of  a  policy  of  insurance  as  a  security  for  an 
alleged  debt  of  1,500/.  due  from  A.  to  P.,  but 
this  allegation  was  subsequently  by  A.  discovered 
to  be  untrue.  M.  appointed  P.  and  6.  his  execu- 
tors, and  P.,  having  become  insolvent,  deposited 
the  policy  of  insurance  and  the  assignment  with 

B.  to  secure  1,500/.,  and  6.  claimed  to  hold  the 
documents  against  A.  as  a  security  for  that  sum  : 
— Held,  that  they  must  stand  as  a  security  in  B.'s 
hands  for  only  what,  if  anything,  might  be  found 
due  from  A.  to  P.,  there  being  nothing  to  shew 
that  any  payment  had  been  made  to  A.,  he  being 
ignorant  of  the  circumstances,  and  P.  having 
had  full  control  over  the  banking  account  in 
A.'s  name.  Perry  v.  Parkinton^  6  Jur.  (N.s.)  493 ; 
2  L.  T.  261. 

An  authority  to  borrow  money  on  mortgage, 
though  deficient  in  the  formalities  necessary  for 
creating  a  valid  mortgage  on  land,  may  be  effec- 
tual to  bind  the  giver  of  the  authority  as  to  the 
money  advanced.  Denyssen  v.  Botha^  8  W.  R. 
710. 

The  chairman  of  a  company  borrowed  of  the 
company  a  sum  of  money  in  January,  1872.  Soon 
afterwards  he  gave  the  secretary  of  the  company 
a  general  power  of  attorney  to  execute  for  him 
all  deeds  that  might  be  necessary,  and  in  August 
left  the  countrv  and  never  returned.  On  the  Ist 
November,  1872,  the  secretary,  purporting  to  act 
under  'the  power,  executed  a  mortgage  to  the 
company  to  secure  the  sum  borrowed  by  the 
chairman.  In  the  following  month  the  chairman 
was  adjudicated  a  bankrupt : — Held,  that  the 
mortgage  was  invalid,  as  not  being  authorised  by 
the  power  of  attorney,  and  that  it  was  not  neces- 
sary to  decide  whether  it  was  void  as  a  fraudu- 
lent preference.  Bowleg'  Mortgage,  In  re,  31 
L.  T.  365 — L.JJ.  Affiiming,  on  different  grounds, 
22  W.  R.  817. 

A  partnership,  consisting  of  A.  &  B.,  was  in 
insolvent  circumstances,  the  separate  estates  of 
the  partners  being  also  insolvent.  On  the  14th 
September,  B.  executed  a  power  of  attorney  to 

C,  authorising  him  in  general  terms  to  deal  with 
his  property.  The  power  contained  no  reference 
to  the  partnership.  It  contained  express  powers 
as  to  a  ship  which  was  in  reality  partnership 
property,  though  the  fact  did  not  appear  in  the 
power.  On  the  same  day  B.  left  England,  under 
circumstances  which  constituted  his  departure 
an  act  of  bankruptcy.  In  November  A.  and  C. 
(as  B.*s  attorney)  executed  a  mortgage  of  all  the 
partnership  property  to  S.,  a  creditor  of  the 
partnership,  and  also  a  separate  creditor  of  both 
parties,  to  secure  all  the  past  debts  and  such 
future  advances  as  might  be  made.  At  the  same 
time  a  bill  of  sale  of  the  ship  was  executed  by  A. 
and  C.  (as  attorney),  in  consideration  of  a  sum 
of  money  paid  by  S.  on  account  of  the  partner- 
ship. In  April  A.  and  B.  were  both  adjudicated 
bankrupts.  S.,  at  the  date  of  the  deeds,  knew 
the  circumstances  under  which  B.  had  left  Eng- 
land, but  he  declared  in  his  evidence  that  he  did 
not  infer  that  B.  had  any  intent  to  delay  or 
defeat  his  creditors,  and  therefore  did  not  know 
that  he  had  committed  an  act  of  bankruptcy : — 
Held,  that  the  execution  of  the  mortgage  by  C, 
as  B/s  attorney,  was  void,  as  not  being  within 
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the  scope  of  the  power  of  attorney.  Snowball, 
Ex  parte,  Douglas,  In  re,  41  L.  J.,  Bk.  49 ;  L.  R. 
7  Ch.  634  ;  26  L.  T.  894  ;  20  W.  B.  786. 

A.,  B.  and  C,  as  the  only  next  of  kin  with 
D.,  the  administrator  of  their  intestate  father, 
signed  a  memorandum  in  1872  authorising 
D.  to  borrow,  upon  mortgage  or  otherwise,  as 
he  might  deem  best,  upon  the  security  of  certain 
house  property  held  by  the  intestate  under  an 
agreement  for  a  lease  to  be  granted  on  com- 
pletion of  repairs,  such  money  as  D.  required  for 
carrying  out  these  matters,  and  to  charge  their 
respective  shares  with  the  interest.  A  lease  of 
the  houses  was  soon  afterwards  granted  to  D. 
as  the  sole  legal  personal  representative  of  the 
intestate,  which,  with  the  memorandum,  was 
shortly  afterwards  deposited  by  D.  as  a  security 
for  his  own  debt  with  E.  In  1875  the  adminis- 
tration accounts,  shewing  a  balance  due  to  D., 
were  settled  between  A.,  B.,  0.  and  D.,  and  D. 
then  told  A.,  B.  and  C.  that  he  had  not  borrowed 
any  money  upon  the  security  of  their  shares 
under  the  memorandum  of  1872.  In  1877,  D., 
who  had  previously  mortgaged  his  share  of  the 
house  property  to  E.,  executed  a  further  mort- 
gage to  him  of  the  entirety,  reciting  the  authority 
of  1872.  No  notice  was  given  by  E.  to  A.,  B. 
and  C,  that  he  held  any  charge  upon  their  shares 
under  the  memorandum  : — Helo,  that,  in  the 
absence  of  any  notice  by  E.  to  A.,  B.  and  C.,  of 
a  charge  to  him  of  their  shares  by  D.  under  the 
authority  of  1 872,  the  mortgage  of  1877,  after  that 
authority  had  been  withdrawn  by  the  settlement 
of  accounts,  did  not  affect  their  shares,  and  that 
they  were  entitled  to  an  assignment  from  E.  of 
their  shares  of  the  property  comprised  in  the 
lease,  which  had  been  mortgaged  by  D.  Jonre 
V.  Stohwaater,  50  L.  J.,  Ch.  625  ;  16  Ch.  D.  577  ; 
44  L.  T.  333  ;  29  W.  R.  497. 

A.  gave  a  power  of  attorney  to  B.  to  manage 
real  estate,  recover  debts,  settle  actions,  also  to 
"sell  and  convert  into  money"  personal  pro- 
perty, and  to  execute  and  perform  any  contract, 
agreement,  deed,  writing,  or  thing  that  might 
in  B.'s  opinion  be  necessary  or  proper  for  effec- 
tuating the  purposes  aforesaid,  or  any  of  them, 
and '^ for  all  or  any  of  the  purposes"  of  those 
presents  to  use  A.'s  name,  and  generally  to  do  any 
other  lact  whatsoever  which  in  B.'s  opinion  ought 
to  be  done  in  or  about  A.'s  concerns  as  fully  as  if 

A.  were  present  and  did  the  same,  his  desire 
being  that  all  matters  respecting  the  same  should 
be  under  the  full  management  and  direction  of 

B.  : — Held,  that  the  general  words  were  limited 
by  the  special  purpose  of  the  power  of  attorney, 
and  did  not  authorise  a  mortgage  of  his  personal 
property.  Lewie  v.  Baitisdale,  55  L.  T.  179  ;  35 
W.  B.  8. 


Operatiye  Part  controlled  by  Beoital.] 


— ^A  power  of  attorney  contained  a  recjtal  that 
the  donor  was  about  to  return  to  South  Australia, 
and  was  "  desirous  of  appointing  an  attorney  or 
attorneys  to  act  for  him  during  his  absence  from 
England."  The  operative  part  of  the  deed, 
which  gave  the  attorney  large  powers  of  mort- 
gaging th^  donor's  property,  contained  no  men- 
tion of  the  duration  of  those  powers  : — Held, 
that  the  operative  part  of  the  deed  was  con- 
trolled by  the  recital,  and  consequently  that 
charges  effected  by  the  attorney  upon  the 
property  of  the  donor  while  he  was  in  England 
were  invalid  as  against  him.  Danhy  v.  Qmtts, 
54  L.  J.,  Ch.  577  ;  29  Ch.  D.  500  ;  52  L.  T.  401  ; 
33  W.  R.  559. 
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Batiiloation.]— See  Munningt  v.  Bury, 

ante,  col.  938. 

To  Exeonte  Lease.] — ^An  agreement  for  a  lease 
made  with  an  agent  who  acts  under  a  power  of 
attorney,  and  a  lease  executed  by  such  agent  in 
pursuance  of  the  agreement,  shall  effectually 
biud  the  principal.  Hamilton  v.  Clanriearde 
QEkirl),  1  Bro.  P.  C.  341. 

To  Sell  Land.] — B.  executed  a  voluntary  settle* 
ment  of  land  in  favour  of  his  wife  and  children, 
which  contained  a  power  of  sale.  Subsequently 
B.,  being  about  to  leave  England,  executed  a 
power  of  attorney  to  E.  authorising  him  to  sell 
all  or  any  of  his  lands,  but  in  general  terms. 
E.,  as  B.'s  attorney,  agreed  to  sell  a  portion  of 
the  land  comprised  in  the  settlement  to  the 
defendant ;  and  the  defendant  contracted  the 
next  day,  the  4th  May,  1876,  to  sell  the  same 
piece  of  land  to  the  plaintiffs.  On  the  execution 
of  this  contract  a  deposit  of  200Z.  was  paid,  and 
the  purchase  was  to  be  completed  on  the  Ist 
January,  1877.  The  title  was  objected  to  by  the 
plaintiffs  on  the  ground  that  the  power  of  attor- 
ney did  not  authorise  the  sale  to  the  defendant, 
and  an  action  was  commenced  in  the  Exchequer 
Division,  in  August,  1877,  for  the  return  of  their 
deposit,  and  for  damages  for  breach  of  the  con- 
tract ;  the  defendant  asserted  that  the  contract 
was  binding,  and  the  title  good,  and  by  his 
counter-claim  asked  for  specific  performance. 
An  order  had  been  obtained  by  consent  in 
another  action  to  administer  the  trusts  of  the 
settlement,  confirming  the  proposed  sale  by  E. 
to  the  defendant,  and  it  had  also  been  decided 
in  the  action  that  an  order  might  be  made  direct- 
ing a  person  to  convey  for  B.  The  defendant 
subsequently  offered  a  conveyance  direct  from  B. 
or  from  the  trustees  of  the  settlement,  which  was 
declined  : — Held,  by  the  vice-chancellor,  that  the 
power  of  attorney  did  not  authorise  E.  to  sell  to  the 
defendant  any  portion  of  the  land  comprised  in 
the  settlement,  and  that  such  a  sale  was  not 
sufficient  to  call  into  operation  the  statute  27 
Eliz.  c.  4  ;  that  the  plaintiffs  could  not  be  affected 
by  the  order  in  the  administration  action  ;  and 
that,  the  title  being  defective,  the  plaintifb  were 
entitled  to  recover  the  deposit,  with  the  costs  of 
the  action  ;  the  damages,  to  be  ascertained,  to  be 
limited  to  the  conveyancing  costs.  General  Meat 
Supply  Assoeiation  v.  JBouffler,  41  L.  T.  719 — 
C.  A. 

Decision  of  the  vice-chancellor  affirmed  on 
appeal,  on  the  ground  that  the  trustees'  suit 
being  a  suit  for  the  execution  of  the  trusts  of  the 
settlement,  there  was  no  jurisdiction  in  it  to 
make  an  order  to  confirm  a  sale  in  derogation 
of  those  trusts.    lb. 

To  Inetrnct  Solieitor  on  Behalf  of  Donor.l — 
Where  a  person  on  leaving  this  country  has 
authorised  another,  either  in  writing  or  verbally, 
to  act  for  him  generally  in  his  absence,  the  latter 
has  authority  to  instruct  a  solicitor  to  appear  on 
behalf  of  the  former  to  shew  cause  against  an 
adjudication  of  bankruptcy  against  him.  Framp- 
ton,  Exparte^  1  De  G.  F.  &  J.  263. 

To  Sue.] — The  manager  of  an  insurance  com- 
pany, by  power  of  attorney,  was  authorised  to 
sue  for  all  sums  due  from  members : — Held,  that 
he  could  not  maintain  an  action  in  respect  of 
unpaid  premiums  from  members.  Gray  v.  Pcar- 
«>*,  L.  R.  6  C.  P.  668 ;  23  L.  T.  416. 


A  joint  power  of  attorney  from  husband  and 
wife  to  receive  and  to  sue  for  moneys  belonging 
to  them  or  either  of  them  is  not  sufficient 
authority  to  justify  the  attorney  in  maintaining 
an  administration  suit  in  respect  of  a  legacy 
given  to  the  wife  for  her  separate  use.  Kenri^k 
V.  Wood,  39  L.  J.,  Ch.  92  ;  L.  R.  9  Eq.  383  ;  19 
W.  R.  57. 

A  mere  attorney  has  no  right  to  sue  in  equity 
in  his  own  name.  Spain  (King')  v.  Maehadoy  6 
L.  J.  (0.8.)  Ch.  61. 

Transactions  with  a  foreign  prince  and  his 
government  do  not  concern  the  trade  of  merchan- 
dise.    Sturt  V.  Mellish,  2  Atk.  612. 

A  letter  of  attorney  from  one  merchant  to 
another  to  get  in  the  debts  will  not  make  the 
person  so  deputed  a  merchant  within  the  excep- 
tion of  21  Jac.  l,c.  16,  s.  3.    Ih, 


i( 


To  Sign  Bankmptoy  Fetitioii.] — A  power 
to  commence  and  carry  on,  or  to  defend,  at 
law  or  in  equity,  all  actions,  suits,  or  other  pro- 
ceedings in  which  I  or  my  property  may  be  in 
any  wise  concerned"  : — Held,  to  confer  on  an 
attorney  a  right  to  sign  a  bankruptcy  petition  on 
behalf  of  his  principal.  Richards  or  Wallace, 
Ex  parte,  Wallace,  In  re,  54  L.  J.,  Q.  B.  293  ;  14 
Q.  B.  D.  22  ;  51  L.  T.  551  ;  33  W.  R.  66 ;  1 
MorreU,  246— C.  A. 

To  Apply  for  or  Coneent  to  Snpenedeas.]  — 

Semblc,  that  a  power  of  attorney  to  transact  any 
business  in  the  courts  of  law  authorises  the 
attorney  to  apply  for  a  supersedeas.  Crowther, 
Ex  parte,  4  Deac.  &  C.  31. 

Where  all  creditors  consent  to  supersedeas 
except  A.,  who  is  abroad,  and  B.  holds  power  of 
attorney  from  A.  authorising  him  to  consent : — 
Held,  B.  was  entitled  to  consent,  and  an  attested 
copy  of  power  ordered  to  be  filed  with  the  pro- 
ceedings.    Hamilton,  Ex  parte,  2  Deac.  &  C.  139. 

Where  a  creditor  gave  a  power  of  attorney  in 
general  terms,  but  without  any  express  power  to 
consent  to  a  supersedeas,  and  the  signature  of 
the  creditor  himself  to  such  consent  was  easily 
attainable  : — Held,  that  his  own  signature  ought 
to  be  procured.    Sampson,  In  re,  3  Deac  &  C.  198. 

Liability  of  Attorney  to  be  sued  by  Princi- 
pal.]— A  person  acting  under  a  letter  of  attorney 
from  administrators  may  be  sued  by  them  in 
their  own  right  as  their  bailiff  or  receiver,  and 
they  need  pot  name  themselves  as  administrators. 
Hudson  V.  Hudson,  1  Atk.  462. 


D.  AUTHORITY,   HOW  EXERCISED. 

Exeontion  of  Deed— Signature.] — In  execut- 
ing a  deed  for  the  principal,  under  a  power  of 
attorney,  the  proper  way  is  to  sign  in  tne  name 
of  the  principal.  White  v.  Cuyler,  6  Term  Rep. 
176  ;  1  Esp.  200. 

One  who  executes  a  deed  for  another,  under  a 
power  of  attorney,  must  execute  it  in  the  name 
of  his  principal ;  but  if  that  be  done,  it  matters 
not  in  what  form  of  words  :  and  such  execution 
is  denoted  by  the  signature  of  the  names,  as  if 
opposite  the  seal  is  written  "for  J.  B."  (the 
principal),  "  M.  W."  (the  attorney),  ("  L.  S.") 
Wilks  V.  Back,  2  East,  142. 

The  execution  of  an  indenture  by  an  attorney 
must  be  in  the  name  of  the  principal,  in  order  to 
be  binding  upon  the  latter.  Berkeley  v.  Hardy, 
8  D.  &  R.  102  ;  6  B.  &  C.  255 ;  4  L.  J.  (o.s.) 
K.  B.  184. 
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And  the  power  of  attorney  must  be  under  seal, 
as  well  as  the  deed  itself.    Ih. 

A  deed  executed  by  A.  on  behalf  of  B.  must, 
in  Older  to  bind  B.,  be  executed  by  A.  in  the 
name  of  B.,  or  by  A.  in  his  own  name,  with  such 
words  as  shew  that  he  is  acting  solely  as  the 
agent  of  B.  in  such  execution.  M^ArdU  v.  IrUh 
Iodine  Co,,  15  Ir.  C.  L.  R.  146. 

Signature  of  Bankmptoy  Petition  on  behalf 
of  Principal.]  —  A  bankruptcy  petition  signed 
by  an  attorney  on  behalf  of  his  principal  is 
sufficiently  signed,  provided  that  the  power 
under  which  the  attorney  acts  is  wide  enough 
to  confer  upon  him  the  necessary  authority. 
Itichards  or  Wallace,  Ex  parte,  Wallace^  In  re, 
54  L.  J.,  Q.  B.  293  ;  14  Q.  B.  D.  22 ;  51  L.  T. 
651 ;  33  W.  R.  66 ;  1  Morrell,  246— C.  A. 

A  power  "  to  commence  and  carry  on,  or  to 
defend,  at  law  or  in  equity,  all  actions,  suits,  or 
other  proceedings  in  which  I  or  my  property 
may  be  in  any  wise  concerned,"  was  held  to  con- 
fer such  authority.    Ih. 

Power  of  Attorney  to  Beyeral — Szeroise  by 
some  only.] — When  a  power  of  attorney  was 
given  to  fifteen  persons  therein  named,  jointly 
or  severally  to  execute  such  policies  as  they  or 
any  of  them  should  jointly  or  severally  think 

E  roper  : — Held,  that  an  execution  of  suchpower 
y  four  of  the  persons  named  was  sufficient. 
Outhrie  v.  Arvigtrong,  5  B.  &  Aid.  628. 


E.  REVOCATION. 

When  Allowed.] — A  power  of  attorney  is 
revocable.    Bromley  v.  Holland,  7  Ves.  28. 

A  creditor,  at  the  solicitation  of  a  certificated 
bankrupt,  executes  a  power  of  attorney  to  A.  B. 
to  receive  the  dividends  on  his  debt  for  the 
bankrupt's  use,  the  bankrupt  undertaking  to  pay 
the  debt  in  full,  and  for  that  purpose  giving 
the  creditor  a  bill  of  exchange,  which  is,  how- 
ever, never  paid.  A  second  commission  issues 
against  the  bankrupt,  under  which  the  assignees 
claim  to  be  entitled  to  the  dividends  under  the 
first  commission,  by  virtue  of  the  power  of 
attorney : — Held,  that  the  power  of  attorney 
was  revocable  by  the  creditor,  the  consideration 
failing  for  which  it  was  given  ;  and  the  creditor 
and  not  the  assignees  imder  the  second  com- 
mission was  entitled  to  the  dividends.  Smithers, 
£x  parte,  1  Deac.  413. 

Where  eonpled  with  an  Intereet.] — A.,  being 
indebted  to  B.,  in  order  to  discharge  the  debt, 
■executed  to  B.  a  power  of  attorney,  authorising 
him  to  sell  certain  lands  belonging  to  him  (A.)  : 
— Held,  that  this,  being  an  authority  with  an 
interest,  could  not  be  revoked.  Oaussen  v.  Morton, 
■9  B.  &  C.  731 ;  8  L.  J.  (o.s.)  K.  B.  313. 

But  when  a  power  of  attorney  is  given  as  part 

of  a  security  for  money,  it  is  not  revocable. 

WaUh  V.  Wliitcomh,  2  Esp.  565.    S.  P.,  Ahhott 

v.  Straiten,  3  Jo.  &  Lat.  609.    See  Smart  v. 

Sanders,  5  C.  B.  916. 

P.  being  seised  under  a  lease  of  lives  renew- 
able for  ever  of  premises  in  Dublin,  and  being 
indebted  to  F.  in  448Z.,  in  order  to  secure  the 
repayment  executed  a  power  of  attorney,  whereby 
he  authorised  F.  to  mortgage  the  premises,  and 
which  power  of  attorney  he  declared  to  be  irre- 
vocable until  F.  should  have  received  the  whole 
of  his  account  against  P.,  or  payment  of  any  bill. 


promissory  notes,  or  bills  of  exchange  for  which 
r.  is  or  shall  become  liable  to  or  on  behalf  of 
F. : — Held,  that  the  power  of  attorney  consti- 
tuted an  equitable  mortgage  of  the  premises. 
Parkinson,  In  re,  13  L.  T.  26. 

A  power  of  attorney  to  receive  rents,  accom- 
panied by  an  agi-eement  that  it  should  be 
irrevocable  until  the  principal  and  interest  of  a 
loan,  and  the  premiums  on  a  policy  of  assurance 
effected  to  secure  it,  should  be  paid  off  by 
instalments,  as  specified  in  the  agreement,  is 
irrevocable,  and  amounts  to  an  equitable  mort- 
gage, and  the  mortgagee  is  entitled  to  priority 
over  a  subsequent  creditor  by  judgment,  affect- 
ing the  legal  estate  in  possession  by  a  receiver. 
Whitworth  V.  Oavgain  (3  Hare,  421)  approved 
of.  Abbott  V.  Straiten,  9  Ir.  Eq.  R.  233;  3 
Jo.  &  Lat.  603. 

A.,  being  entitled  to  a  life  estate  in  lands, 
with  remainder  to  his  wife  B.  for  life,  and  C. 
being  entitled  to  an  annuity,  and  D.  having  a 
judgment  against  A.  and  a  policy  of  assurance, 
A.,   B.,   C.  and  D.,  in    consideration  of  850Z, 
advanced  to  A.,  conveyed  to  E.  the  lands,  annuity, 
and  policy  of  assurance,  subject  to  redemption  ; 
and  it  was  provided    that  A.  should    become 
tenant  to  E.  of  these  lands,  at  a  yearly  rent, 
in  case  of  non-payment   of   the    interest  and 
premiums  on  the  policy ;    and  A.,  B.  and  0. 
appointed  F.  irrevocably  their  attorney,  to  receive 
the  i-ents  of  the  mortgaged  premises  and  the 
annuity,    for    the    purpose    of   paying    (after 
receiver's  fees  and  outgoings)  the  interest  and 
premiums  of  the  policy,  and  for  the  purpose, 
out  of  the  annuity,  of  investing  a  sum  to  form  a 
fund  for  payment  of  the  principal,  and  of  paying 
the  balance  of  the  annuity  to  C,  and  of  the  rents 
to  A, ;  and  the  sums  secured  by  the  judgment 
and  policy  of  assurance,  when  they  should  be 
paid,  after  deducting  the  350Z.  and  interest,  were 
to  be  applied  by  E.  to  pay  D.  any  demand  due  to 
her  by  A.,  and  the  bals^ce  to  A. ;  and  it  was 
provided,  that  F.  should  not  act  as  receiver  until 
the  interest  or  premium  on  the  policy  should  be 
in  arrear.    F.  entered  into  receipt  of  the  rents 
(as  he  alleged,  under  a  subsequent  power  of 
attorney  from  A.)  and  of  the  annuity,  no  portion 
of  which  he  invested  to  form  the  fund  for  pay- 
ment of  the  annuity,  and  applied  the  rents  for 
the  purposes  of  A.,  and  in  payment  of  the  interest 
of  a  mortgage  due  to  himself  (F.),  by  the  direc- 
tions of  A.,  and  the  annuity  in  payment  of  the 
interest  on  the  350Z.,  with  the  consent  of  C, 
who  had,  before  such  consent,  taken  the  benefit 
of    the    Insolvent  Act : — Held,  that   A.   could 
not  revoke  the  power  of  attorney  in  the  mort- 
gage deed.    M'Dowell  v.  Beede,  1 4  Ir.  Ch.  R.  190. 
But    see    Watson    v.    King   and    Spooncr   v. 
Sandilands,  infra,  col.  1127. 

What  eonstitntee.] — C.  and  D.,  who  had  since 
died,  holders  of  stock  as  trustees,  had  given  a 
power  of  attorney  to  bankers  to  receive  the 
dividends  and  pay  them  to  the  cestui  que  trust, 
a  married  woman.  She  had  given  the  bankers 
directions  to  pay  the  dividends,  when  received, 
to  S.,  who  had  lent  money  to  her  and  her  hus- 
band. Subsequently,  however,  she  wrote  to  the 
bankers,  that  in  consequence  of  the  death  of  one 
of  the  trustees  she  had  been  obliged  to  have  a 
new  power  of  attorney  made  to  receive  her  own 
dividends,  and  that  she  would  not  trouble  them 
any  longer  to  receive  them.  No  new  power  of 
attorney  was  in  fact  made.  After  this  letter  the 
bankers  received  a  dividend  and  paid  it  over 
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to  S. : — Held,  that  an  action  by  C.  against  the 
bankers  for  not  paying  the  dividends  to  the 
cestui  que  trust  was  not  sustainable,  as  her  letter 
did  not  amount  to  a  revocation  of  the  direction 
to  pay  to  S.  Clark  v.  Laurie,  2  H.  &  N.  199  ; 
26  L.  J.,  Ex.  317 ;  3  Jur.  (N.8.)  647 ;  5  W.  R. 
629— Ex.  Ch. 

By  Death.] — A  power  of  attorney  to  a  creditor 
to  receive  a  debt  not  accompanying  any  assign- 
ment of  it,  nor  making  part  of  any  security 
given,  but  with  declarations  that  it  was  to  enable 
the  creditor  to  apply  the  money  to  his  debt,  is 
not  an  appropriation,  and  therefore  fails  by 
the  death  of  the  debtor.  Ltpard  v.  Vernon, 
2  Ves.  &  B.  51. 

A  payment  under  a  power  of  attorney,  made 
after  the  death  of  the  principal,  is  illegal. 
Wallace  v.  Cook,  6  Esp.  117. 

Semble,  that  a  power  of  attorney  by  husband 
and  wife  severally  and  respectively  appointing 
an  attorney  to  surrender  the  wife's  customary 
tenement  into  the  lord's  hands  is  revoked  by  the 
death  of  the  wife,  and  a  surrender  subsequently 
made  by  the  attorney  is  inoperative.  Graham 
V.  Jachum,  6  Q.  B.  811  ;  14  L.  J.,  Q.  B.  129  ; 
9  Jur.  276. 

As  to  the  necessity  of  shewing  that  a  party 
who  has  given  a  power  of  attorney  is  alive  at 
the  time  it  is  acted  on.  BaiUy  v.  Collet,  18 
Beav.  179  ;  23  L.  J.,  Ch.  230  ;  2  W.  R.  216. 

An  Indian  power  of  attorney  to  receive  funds 
in  a  suit  is  valid,  if  the  party  executing  it  be 
proved  to  be  living  at  the  date  of  the  decree. 
Ooodso'n  V.  Alexander,  1  Jur.  39. 


Wliere  an  Intereitl — A  power  of  attor- 


ney is  revoked  by  the  death  of  the  party  giving 
it,  even  though  the  party  to  whom  it  is  given  has 
an  interest,  or  the  act  is  not  to  be  performed 
until  after  the  death  of  the  party.  Watson  v. 
King,  1  Stark.  121 ;  4  Camp.  272. 

A  power  of  attorney  authorising  the  sale  of  a 
vessel  is  revoked  by  the  death  of  the  owner.   lb. 

A.  having  joined  as  a  surety  for  6.  in  a  bond 
to  C.  for  securing  the  payment  of  the  interest  of 
a  principal  sum  secured  by  a  mortgage  from  B. 
to  C,  and  having  also  executed  a  warrant  of 
attorney  as  a  collateral  security  with  the  bond, 
aftei-wards  executed  to  C.  a  letter  of  attorney 
authorising  C.  to  take  possession  of  a  rectory 
and  glebe  lands,  of  which  A.  was  the  incumbent, 
and  of  certain  freehold  lands  and  hereditaments 
of  which  he  was  seised  in  fee  simple,  and  to  hold 
such  possession,  and  receive  and  take  the  tithes, 
fees,  perquisite,  emoluments,  rents,  and  profits 
thereof,  until  thereby  and  therewith,  or  other- 
wise, he  should  be  paid  the  interest  secured  by 
the  bond  and  warrant  of  attorney  : — Held,  that 
the  letter  of  attorney  operated  not  merely  as  a 
letter  of  attorney,  but  also  as  a  charge  on  the  free- 
hold estates,  and  that  C.  was  entitled  to  retain 
possession  of  the  freehold  estates  until,  by  means 
of  the  rents  and  profits,  all  arrears  of  the  interest 
should  be  satisfied,  notwithstanding  the  death  of 
A.,  and  the  revocation  by  that  event  of  the 
power  of  attorney.  Spooner  v.  Saridiland*,  1 
v.  &  Coll.  C.  C.  390. 

By  Lunaoy.]  —  Where  A.,  acting  under  a 
power  of  attorney  of  cre<litor,  assented  to  an 
arrangement  by  which  the  joint  liability  of  two 
debtors  of  his  principal  was  transferred  to  one, 
who  afterwards  became  bankrupt,  and  the  prin- 
cipal was  afterwards  found,  under  a  commission. 


to  have  been  a  lunatic  previous  to  the  date  of  hia 
power,  and  A.  was  appointed  his  committee,  and 
proved  as  such  under  the  above  arrangement 
against  the  separate  estate,  the  court  upheld  the 
proof  against  the  petition  of  other  creditors^ 
lunacy  not  being  per  se  a  revocation  of  a  power. 
Bradbury,  Ex  parte,  Walden,  In  re,  Mont.  &  C. 
625  ;  4  Deac.  202 ;  9  L.  J.,  Bk.  7  ;  3  Jur.  1108. 

A  demurrer  will  not  lie  to  a  bill  for  specific 
performance  of  an  agreement  to  buy  land  on  the 
ground  that  the  present  mental  incapacity  of  a 
necessary  party  to  the  conveyance  to  join  therein 
or  to  concur  in  a  parol  variation  of  the  original 
written  contract  appears  on  the  face  of  the  bill. 
Whether  an  attorney  can  act  under  a  power  of 
attorney  during  the  mental  incapacity  of  the 
principal,  quaere.  Beaufort  (^Duke)  v.  Glytin, 
1  Jur.  (N.S.)  888  ;  3  W.  R.  463.  S.  C.  on  appeal, 
3  W.  R.  502. 

By  Bankrnptey.] — But  a  power  of  attorney  to 
execute  the  indorsement  of  sale  upon  the  register 
of  a  ship  when  she  returns  home  is  not  revoked 
by  the  bankruptcy  of  the  party  giving  the  power. 
Dixon  V.  EivaH,  Buck.  94  ;  3  Mer.  327. 

In  1828  the  plaintiff  mortgaged  freehold  pro- 
perty to  B.,  and  in  1832,  being  about  to  reside 
abroad,  he  gave  a  full  power  of  attorney  to  the 
defendant,  who  was  a  solicitor,  to  receive  the 
rents  and  profits  of  all  his  property,  and  to  apply 
them  in  payment  of  the  incumbrances.  In  1841 
the  plaintiff  settled  accounts  with  the  defendant, 
shewing  a  large  balance  due  to  the  defendant, 
which  the  plaintiff  agreed  to  secure  by  a  mort- 
gage of  his  real  estates  when  required.  In  1 845- 
the  plaintiff  became  bankrupt,  but  his  a.ssignee 
did  not  interfere  with  the  mortgaged  property, 
and  the  defendant  continued  to  receive  the  rents- 
and  profits.  In  1849  the  defendant  took  a 
transfer  himself  of  B.'s  mortgage,  to  which  the 
plaintiff  was  not  a  party.  In  1865  the  defendant 
wrote  a  letter  to  the  plaintiff  expressing  his- 
readiness  to  settle  all  accounts.  In  1877  the- 
plaintiff's  bankruptcy  was  annulled,  and  the 
plaintiff  brought  an  action  against  the  defendant 
claiming  to  redeem  the  mortgage,  and  claiming^ 
an  account  against  him  as  mortgagee  in  posses- 
sion, and,  by  amendment,  as  agent  and  trustee 
for  him.  The  defendant  pleaded  the  Statute  of 
Limitations  : — Held,  that  on  the  plaintiff's  bank- 
ruptcy the  defendant  ceased  to  be  the  agent  and 
attorney  of  the  plaintiff,  and  did  not  become  the- 
agent  of  the  assignee  ;  and  that  even  if  the 
assignee  would  have  been  entitled  to  call  upon 
the  defendant  to  account,  the  plaintiff  did  not, 
on  the  annulment  of  the  banki-uptcy,  succeed  to 
the  assignee's  right ;  that,  the  plaintiff's  estate 
as  mortgagor  having  ceased  on  the  bankruptcy, 
the  letter  written  to  him  in  1865  could  not  operate 
as  an  acknowledgment  either  of  his  title,  or  that 
of  the  assignee,  to  the  equity  of  redemption,  so- 
as  to  take  the  case  out  of  the  Statute  of  Limita- 
tions ;  that,  as  the  assignee  was  barred  by  the 
statute,  the  plaintiff  was  also  barred,  notwith- 
standing the  annulment  of  the  bankruptcy.. 
The  action  was  therefore  dismissed  with  costs.. 
Marktvirh  v.  Hardingham,  15  Ch.  D.  339  ;  43 
L.  T.  647  ;  29  W.  R.  361— C.  A. 

As  a  general  rule  a  power  of  attorney  must 
be  treated  as  revoked  by  an  act  of  bankruptcy 
committed  by  the  giver  of  it  as  against  the 
trustee  under  his  subsequent  bankruptcy.  SnoW' 
ball,  Ex  parte,  Douglas^  In  re,  41  L.  J.,  Bk.  49  ; 
L.  R.  7  Ch.  534  ;  26  L.  T.  894  :  20  W.  R.  786. 

But  if,  after  the  act  of  bankruptcy,  but  before 


1129      PRINCIPAL  AND  AGENT— PRINCIPAL  AND  SURETY.     1180 


an  adjudication,  property  of  the  bankrupt  is 
conveyed  under  the  power  to  a  bonft  fide  pur- 
chaser without  notice  of  the  act  of  bankruptcy, 
he  may  hold  the  property  as  against  the  trustee. 
Ih. 

A.,  having  an  interest  in  a  fund,  executes  to 
the  trustee  of  the  fund  a  power  of  attorney  to 
sue  in  respect  of  it,  and  afterwards  takes  the 
benefit  of  the  Insolvent  Act ;  his  interest  in  the 
fund  is  thereby  devested  out  of  him,  and  the 
power  of  attorney  is  recalled.  Dawson  v.  Sexton^ 
1  L.  J.  (0.8.)  Ch.  186. 

J.  B. 


PRINCIPAL  AND  SURETY. 

[By  J.  RITCHIE.] 

A.  Natueb  op  Contract. 

1.  Operation  of  tJte  Statute  of  Frauds. 

a.  What  Promises  within,  1130. 

b.  Sufiiciency  of  Kote  or  Memorandum, 

1140. 
e.  Consideration — See  infra. 

2.  Stamp,  1143. 

3.  Parties,  1144. 

4.  WIten  Concluded,  1148. 

6.  On  Acceptance  or  Payment  of  Bills  or 
J\'otes,  1151. 

6.  Construction  and  Effect, 

a.  Generally,  1156. 

6.  Continuing  Guarantees,  1159. 

c.  Conditional  Guarantees,  1167. 

7.  Consideration. 

a.  Generally,  1173. 

h.  Past  or  Executory,  1179. 

c.  Forbearance   to  Sue  and  Abandon- 

ment of  Claims,  1186. 

d.  Other  Cases,  1188. 

8.  Ext£iU  of  Liability,  1189. 

9.  Collectors'  Bonds,  1202. 

6.  Discharge  of  Subett. 

1.  Alteration  of  Obligation  Generally,  1206. 

2.  Belease  of  Principal  or  co-Surety,  1218. 

3.  Death,  1220. 

4.  Bankruptcy  of  PriTicipal  or  co-Surety^ 

1222. 

5.  Change  of  Service,  1226. 

6.  Change  of  Partnership,  l2dS. 

7.  Giving  Ttme,  1240. 

8.  Coneealment  and  Fraud,  1251. 

9.  Lach^  and  Negligence,  1260. 

10.  Alteration  of  Iwftrument,  1267. 

11.  Payment,  1268. 

12.  Reservation  of   Rights  against   Surety, 

1273. 

13.  Other  Cases,  1278. 

C.  Bights  op  Surety. 

1.  Contribution. 

a.  Nature  of  Liability,  1280. 

b.  Amount,  1285. 

c.  Proceedings,  1289. 

2.  Recoupment,  1289. 

3.  Securities,  1297. 


D.  Action  Against  Surety. 

1.  G&nerally,  1307. 

2.  Pleadings,  1311. 

3.  JSddence,  1316. 

E.  Other  Indemnities. 

1.  Express,  1317. 

2.  Implied,  1323. 

A.  NATURE  OF  CONTRACT. 

1.  Operation  op  the  Statute  op  Frauds. 

a.  What  Promises  within. 

To  Bebtor.] — A  promise  to  a  debtor  to  |>ay 
his  debt  to  a  thira  person  is  not  a  promise  to 
answer  for  the  debt  of  another,  within  the  statute, 
which  applies  only  to  promises  made  to  the  per- 
son to  whom  another  is  answerable.  Eastwood 
v.  Kenyon,  11  A.  &  E.  438  ;  3  P.  &  D.  276 ;  9  L.  J., 
Q.  B.  409  ;  4  Jur.  1801. 

To  Stranger.] — ^Where  one  advances  money 
at  the  request  of  another  (and  on  his  promise 
to  repay  it)  to  pay  the  debt  of  a  third  party, 
the  payment  creates  no  debt  as  against  such 
third  party,  if  it  was  not  made  at  all  on  his 
credit,  and  therefore  the  liability  of  the  party 
on  whose  request  and  promise  it  was  made,  is 
original,  and  not  collateral ;  and  his  promise  is 
not  a  promise  to  t' answer  for  the  debt  of 
another  within  the  Statute  of  Frauds.  Pearoe 
V.  Blagrave,  3  C.  L.  R.  338. 

To  Pay  Debt  of  Another.! — ^A  promise  to  pay 
the  debt  of  another  is  witnin  the  statute,  and 
void,  if  not  in  writing.  Pish  v.  Hutchinson,  2 
Ld.  Ken.  537  ;  2  Wils.  94. 

So  the  parol  promise  to  pay  the  debt  of  another, 
and  also  to  do  some  other  thing,  is  void.  Chater 
V.  Beckett,  7  Term  Rep.  201 ;  4  R.  R.  418. 

And  the  plaintiff  cannot  separate  the  two 
parts  of  such  a  contract.    lb. 

In  a  letter  written  by  the  defendant  to  the 
plaintiff  relating  to  a  proposed  mortgage,  the 
following  words  are  not  a  sufficient  guarantee 
within  the  Statute  of  Frauds  :  "  I  will  take  any 
responsibility  myself  respecting  it,  should  there 
be  any."  Holmes  v.  Mitc?iell,  7  C.  B.  (N.8.)  361  ; 
28  L.  J.,  C.  P.  301  ;  6  Jur.  (N.S.)  73. 

A  testator  appointed  his  son  and  three  other 
persons  his  executors  and  trustees.  The  son  dis- 
claimed and  renounced  probate,  and  afterwards 
purchased  a  portion  of  the  testator's  property. 
The  other  legatees  raised  a  claim  for  losses 
incurred  by  the  trustees,  and  the  son's  solicitor 
wrote  on  his  behalf  to  the  claimants,  agreeing  to 
pay  300Z.  in  satisfaction  of  the  losses  : — Held, 
that  this  letter  was  not  within  the  Statute  of 
Frauds,  as  an  agreement  to  answer  the  debt, 
default,  or  miscarriage  of  another ;  and  that  it 
was  not  invalid  for  want  of  consideration. 
Orrell  v.  Coppock,  26  L.  J.,  Ch.  269  ;  2  Jur. 
(N.8.)  1244 ;  6  W.  R.  185. 

The  plaintiff,  the  grantee  of  a  bill  of  sale, 
haying  taken  possession  of  the  goods,  the  defen- 
dant, the  brother  of  a  grantee  under  a  subsequent 
bill  of  sale,  reimbursed  the  plaintiff  part  of  the 
money  he  had  paid  to  satisfy  a  distress  for  rent 
on  the  goods  and  gave  him  his  I  0  U  for  the 
residue  upon  an  undertaking  of  the  plaintiff  not 
to  sell  or  remove  the  goods  : — Held,  first,  that  the 
plaintiff  was  entitled  to  recover  upon  the  I  0  U 
under  a  count  upon  an  account  stated  ;  secondly. 
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that  the  defendant's  promise  was  not  a  promise 
to  pay  the  debt  of  another,  and,  therefore,  did 
not  require  to  be  in  writing,  under  the  4th  section 
of  the  Statute  of  Frauds.  Bain  v.  Harrh^  1 
L.  T.  40 ;  8  W.  R.  79. 

As  to  engagement  to  pay  the  debt  of  another, 
requiring  writing  under  the  Statute  of  Frauds. 
Carr,  Ex  parte,  '6  Ves.  &  B.  110  ;  13  R.  R.  168. 

To  Pay  upon  Completion  of  Work.] — A  board 
of  health  had  been  formed  in  a  town,  L.  being 
its  chairman.  M.,  a  contractor,  had  under  the 
orders  of  the  board,  formed  a  main  sewer  in  the 
town,  and,  under  the  orders  of  the  board,  had 
purchased  pipes  which  would  be  required  to  be 
used  in  making  the  connecting  drains  between 
certain  private  houses  and  the  main  sewer.  The 
board  had,  under  11  &  12  Vict.  c.  63,  s.  69,  given 
notice  to  the  inhabitants  of  certain  streets  to 
make  these  connecting  drains,  the  effect  of  the 
notice  being  that  if  the  inhabitants  did  not  make 
these  connecting  drains  the  board  might  make 
them  and  charge  the  expenses  on  the  defaulting 
inhabitants.  The  notice  was  disregarded.  No 
subsequent  resolution  was  passed  by  the  board. 
M.  was  about  to  take  away  his  carts  and  working 
materials,  when  L.  said  to  him,  "  What  objection 
have  you  to  making  the  connections  ? "  to  which 
M.  answered,  "  None,  if  you  or  the  board  will 
order  the  work,  or  become  responsible  for  the 
payment "  :  and  L.  replied,  "  M.,  go  on  and  do 
the  work,  and  I  will  see  you  paid."  M.  did  the 
work,  and  the  board  refusing  to  pay,  sued  L.  for 
the  amount : — Held,  that  the  wortls  of  L.  were 
properly  left  to  the  jury  as  evidence  to  sustain  a 
claim  against  him  personally,  and  that  they  did 
not  constitute  a  promise  to  pay  the  debt  of 
another,  so  as  to  come  within  the  operation  of 
the  Statute  of  Frauds.  Lakeman  v.  Jlimnt- 
gtephen,  43  L.  J.,  Q.  B.  188 ;  L.  B.  7  H.  L.  17  ; 
30  L.  T.  437  ;  22  W.  R.  617. 

When  the  promise  is  made  to  answer  for  the 
debt  or  default  of  a  third  person,  and  there  is  no 
actual,  but  only  a  supposed  liability  on  the  i>art 
of  that  third  person,  the  promise  is  equally  void, 
whether  it  is  m  writing  or  not.  But  where  the 
promise  is  made  in  respect  of  a  future  contem- 
plated liability  on  the  part  of  a  third  person, 
such  a  promise  is  within  the  4th  section  of  the 
Statute  of  Frauds.    Ih, 

A.  having  commenced  certain  business  for  B., 
which  he  had  undertaken,  refused  to  proceed 
without  a  promise  from  C.  to  pay  the  further 
expenses : — Held,  that  C.  was  not  liable  on  such 
a  promise  without  a  note  in  writing.  Barber  v. 
Fox,  1  Stark.  270. 

W.  undertook  to  complete  the  carpenter's 
work  in  H.'s  house  and  find  all  materials  ;  W. 
being  delayed  for  want  of  credit  or  funds  to  pro- 
cure timber,  it  was  supplied  by  M.  on  H.'s  sign- 
ing the  following  undertaking  :  "  I  agree  to  pay 
M.  for  timber  to  house  in  A.  C.  out  of  the  money 
that  1  have  to  pay  W.,  provided  that  W.'s  work 
is  completed"  : — Held,  that  this  was  not  a 
guarantee  to  pay  if  W.  thould  fail,  but  a  direct 
undertaking  to  j)ay  when  the  work  should  be 
completed."  Dixon  v.  Hatfield,  2  Bing.  439  ;  10 
Moore,  42  ;  3  L.  J.  (0.8.)  C.  P.  59  ;  27  R.  R.  686. 

H.  was  employed  to  do  work  on  certain  houses, 
and  the  defendant  was  employed  as  surveyor 
over  him,  and  to  receive  moneys  to  be  paid  to  H. 
for  such  work ;  and,  in  consideration  that  the 
plaintiff  would  provide  and  deliver  to  H.  such 
materials  as  should  be  required  to  enable  him  to 
do  the  work,  the  defendant  promised  the  plain- 


tiff to  pay  him  for  them  out  of  such  moneys 
received  by  him  as  should  become  due  to  H.  for 
that  purpose  : — Held,  that  the  defendant's  pro- 
mise was  an  original  and  not  a  collateral  one. 
Andrews  v.  Smith,  2  C.  M.  &  R.  627  ;  1  Tvr.  &  G. 
173  ;  5  L.  J.,  Ex.  80. 

Upon  8al60.] — ^Though  a  tradesman  is  induced 
to  send  goods  upon  credit  to  another,  by  a  pro- 
mise mside  in  these  words,  "  If  you  do  not  know 
him,  you  know  me,  and  I  will  see  you  paid "  ; 
yet  this  is  void  by  the  statute,  not  being  in 
writing.  Matson  v.  Wharam,  2  Term  Rep.  80  ;  1 
R.  R.  429.     S.  P.,  Peckhum  v.  Faria,  3  Dougl.  13. 

A  parol  promise  to  pay  for  goods  sold  to  B., 
if  B.  did  not  pay  for  them,  though  made  before 
delivery  of  the  goods,  is  a  collateral  undertaking 
within  the  statute.  Jones  v.  Cooper,  Cowp.  227  ; 
Lofft,  769  ;  2  Term  Rep.  80  ;  1  R.  R.  429. 

A  count  averring  that  A.  made  a  bill  of  sale 
of  goods  to  the  plaintiff  in  consideration  of  a 
debt  of  122;.  I2s,  due  from  A.  to  the  plaintiff, 
and  that  the  plaintiff  being  about  to  sell  the 
goods,  the  defendant  undertook  to  pay  him  the 
debt,  if  he  would  forbear  to  sell,  does  not  shew 
with  sufficient  distinctness  that  it  is  a  promise  to 
pay  the  debt  of  another,  so  as  to  bring  the  case 
within  the  statute.  Barrell  v.  Trujtsel,  4  Taunt. 
117. 

A.  introduced  B.  to  C,  an  upholsterer,  and  A., 
in  B.'s  premises,  asked  C.  if  he  had  any  objection 
to  supply  B.  with  some  furniture,  and  that  if  he 
would,  he  would  be  answerable.  C.  asked  A. 
how  long  credit  be  wanted,  and  A.  replied,  "  he 
would  see  it  paid  at  the  end  of  six  months."  C. 
agreed  to  it,  and  A.  gave  him  the  order,  and  the 
goods  were  supplied  accordingly.  At  the  end  of 
six  months,  B.  not  having  paid  the  amount.  C. 
applied  to  A.  for  payment,  and  he  paid  the 
money.  The  entry  in  C.'s  books  was,  "  Mr.  B. 
per  Mr.  A. "  : — Held,  that  the  jury  was  war- 
ranted in  finding  that  the  undertaking  on  the 
part  of  A.  was  not  a  collateral  undertaking. 
Simpson  v.  Penton,  2  C.  &  M.  430  ;  4  Tyr.  315  ; 
3  L.  J.,  Ex.  126. 

A.  sold  goods  to  B.,  who,  being  unable  to  pay, 
transferred  them  to  C.,  who  promised  A.  to  pay 
for  them  : — This  is  a  new  sale  to  C,  and  not  a 
mere  promise  by  C.  to  pay  the  debt  of  B.  Brown- 
ing  V.  Stallard,  5  Taunt.  450. 

A.  applied  to  B.  for  goods,  who  asked  for  a 
reference ;  A.  referred  him  to  C,  who  on  being 
applied  to,  inquired  the  amount  of  the  oixler.  and 
on  what  terms  the  goods  were  to  be  furnished, 
and  on  ))eing  told,  said,  "  You  may  send  them, 
and  I'll  take  care  they  are  paid  for  at  the  time." 
He  was  afterwards  written  to,  to  accept  a  bill 
for  the  amount,  to  which  he  replied  that  he  was 
not  in  the  habit  of  accepting  bills,  but  that  the 
money  would  be  paid  when  due.  After  this,  B., 
the  seller,  wrote  to  C.  about  the  goods,  and  spoke 
of  them  in  his  letter  as  goods  which  C.  had 
guaranteed  ;  and  the  attorney  of  the  assignees  of 
B.  (who  afterwards  became  bankrupt)  wrote  to 
A.  for  the  money,  and  threatened  process  ;  but 
this  letter  was  a  circular,  written  in  pui-suance 
of  a  list  made  out  for  him  by  B.,  and  without 
knowledge  of  the  circumstances  under  which  the 
debt  was  contracted  : — Held,  that  on  this  evi- 
dence C.  was  not  primarily  liable,  but  only  as 
a  guarantor  of  the  debt  of  A.  Bains  v.  Story, 
3  Car.  &  P.  130. 

Sale  of  Shares.] — The  defendant  and  P.  agreed 
for  the  sale  by  P.  to  the  defendant  of  the  •'  put 
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or  call"  of  fifty  foreign  railway  shares,  at  a 
certain  price  per  share  premium,  at  any  time  on 
or  before  the  18th  of  February,  1844.  Before 
that  day  the  defendant  agreed  to  resell  the  option 
to  the  plaintiff,  and  to  guarantee  the  performance 
of  the  agreement  by  P.  On  the  16th  February 
the  plaintiff  called  the  shares  (i.e.  required  the 
delivery  of  them,  pursuant  to  the  agreement)  ; 
but  it  was  at  the  same  time  verbally  agreed 
between  him  and  the  defendant  and  P.,  that 
they  should  be  delivered  by  P.  to  the  plaintiff 
not  on  the  18th  February,  but  on  the  2na  March, 
at  Paris  : — Held,  that  this  was  not  an  agreement 
by  the  defendant  to  be  answerable  for  the  default 
of  P.,  but  an  original  promise  by  the  defendant 
for  the  delivery  of  the  shares  by  P.,  for  which  a 
note  in  writing  was  not  requireid  by  the  Statute 
of  Frauds.  Hargreate*  v.  Parsons,  13  M.  &  W. 
561  ;  14  L.  J.,  Ex.  250. 

PromiM  to  be  aniwerable  for  Lost  onBrninoM 
Introdueed.] — The  plaintiffs,  a  firm  of  stock- 
brokers, by  a  verbal  agreement  with  the  defen- 
dant, undertook  to  transact  ordinary  business 
and  be  answerable  upon  the  Stock  Exchange  for 
customers  whom  the  defendant  should  introduce, 
upon  the  terms  that  the  defendant  should  receive 
half  of  the  commission  earned  upon,  and  be  liable 
to  the  plaintiffs  for  half  the  losses  arising  from, 
such  transactions.  Owing  to  the  default  of  a 
customer  a  loss  was  incurred  by  the  plaintiffs, 
the  half  of  which  they  sought  to  recover  under 
the  above  agreement : — Held,  that  the  promise 
to  be  answerable  for  the  losses  was  the  ulterior 
consequence  only  to  the  above  agreement,  the 
main  object  of  which  was  to  regulate  the  terms 
of  the  defendant's  employment  in  respect  of 
transactions  in  which  he  was  interested;  that, 
therefore,  the  contract  was  one  of  indemnity 
and  not  a  promise  to  guarantee  the  debt  of 
another  person ;  and  that  s.  4  of  the  Statute 
of  Fraudis  did  not  apply.  Sutton  v.  Orey,  63 
L.  J.,  Q.  B.  633  ;  [1894]  1  Q.  B.  285  ;  9  R.  106  ; 
69  L.  T.  673  ;  42  W.  R.  196— C.  A. 

Promiie  to  pay  Bills.] — A.,  an  agent  for  some 
manufacturers,  sold  to  B.,  who  likewise  acted  as 
an  agent,  a  quantity  of  shoes,  and  received  bills 
of  exchange  in  payment ;  B.,  being  pressed  to 
indorse  them,  refused,  but  wrote  a  letter  to  A., 
in  which  he  inclosed  the  bills,  and  added,  "  that 
should  they  not  be  honoured  when  due,  he,  B., 
would  see  them  paid  "  : — Held,  that  this  was  a 
sufficient  agreement,  within  the  statute,  to  bind 
B.  to  pay  for  the  goods  in  default  of  his  principal. 
MiyrrU  v.  Stactfy,  Holt,  N.  P.  153. 

In  an  action  on  a  bill  of  exchange  where  the 
defendant  had  indorsed  it  as  surety  for  the 
acceptor : — Held,  that  as  the  action  was  brought 
on  the  bill,  and  not  on  the  guarantee,  the  agree- 
ment to  become  surety  could  be  proTcd  by  parol 
evidence.  WUkinstm  v.  Untcin,  50  L.  J.,  Q.  B. 
338 ;  7  Q.  B.  D.  636  ;  46  L.  T.  123  ;  29  W.  R. 
458— C.  A. 

Promlifory  Kotos.] — A.  at  the  request  of  and 
on  a  verbal  offer  by  B.  to  indemnify  him  against 
loss,  joined  with  C.  in  a  joint  and  several  pro- 
missory note,  which  he  was  afterwards  compelled 
to  pay : — Held,  that  the  offer  to  indemnify  A.  was 
not  an  agreement  within  the  Statute  of  Frauds, 
s.  4,  and,  therefore,  need  not  be  in  writing, 
and  that  A.,  having  afterwards  become  the 
executor  of  B.,was  entitled  to  retain  the  amount 
paid  by  him  on  the  note  as  a  debt  due  to  him 


from  B.*s  estate.     Wildt's  v.  BvdloiVj  44  L.  J., 
Ch.  341  ;  L.  R.  19  Eq.  198  ;  23  W.  R.  435. 

To  Biaeoiut  Bills.]— The  plaintiff  had  con- 
tracted to  supply  goods  to  C.  k  Co.,  to  be  paid 
for  in  cash  on  each  delivery.  C.  &  Co.,  being 
desirous  of  obtaining  the  goods  at  a  month's 
credit  instead  of  cash,  the  defendant  (who  had 
an  interest  in  the  performance  of  the  work  upon 
which  the  goods  were  to  be  useti)  promised  the 
plaintiff  that  if  he  would  supply  the  goods  to 
C.  &  Co.,  drawing  upon  them  at  one  month,  and 
would  allow  him  (the  defendant)  32.  per  cent, 
upon  the  amount  of  the  invoice,  he  would  pay 
the  plaintiff  cash,  and  take  C.  k  Co.*s  bill  without 
recourse  ;  in  other  words,  buy  the  bill  of  him  : — 
Held,  that  this  was  a  contract  to  answer  for  the 
debt  or  default  of  another,  within  the  Statute  of 
Frauds.  Mallett  v.  Bateman,  1  H.  dc  R.  109  ;  35 
L.  J.,  C.  P.  40  ;  L.  R.  1  C.  P.  163  ;  12  Jur.  (N.8.) 
122  ;  13  L.  T.  410  ;  14  W.  R.  225— Ex.  Ch.  See 
furtJier  Cases,  post,  cols.  1151  et  seq. 

Credit,  to  whom  Oivon.] — The  defendant 
having  employed  a  builder  to  erect  some  houses, 
and  given  a  guarantee  for  a  supply  of  materials 
to  the  builder  to  a  certain  amount,  and  after- 
wards an  order  for  a  further  supply,  and  more 
materials  having  been  supplied  on  the  order  of 
the  builder,  the  defendant  being  constantly  on 
the  premises  : — Held,  that  it  was  for  the  jury 
whether  he  had  so  acted  as  to  lead  the  plaintiff 
to  believe  that  the  latter  supply  was  to  be  on 
his  credit.    Smith  v.  Jtudkall,  3  F.  &  F.  143. 

A  tradesman  delivered  goods  to  A.,  at  the 
request  and  credit  of  B.,  who  said,  before  the 
delivery,  "  I  will  be  bound  for  the  payment  of 
the  money,  as  far  as  8002.  or  1,000/."  This  pro- 
mise of  B.  not  being  in  writing,  is  void,  if  it 
appears  that  credit  was  given  to  A.  as  well  as  to 
B.  Anderson  v.  Hayman,  1  H.  Bl.  120  ;  2  R.  R. 
734.    And  see  Croft  v.  Smallwood,  1  Esp.  121. 

A  mother  took  her  son  to  school,  and  saw  the 
master ;  but  no  evidence  was  given  of  what 
passed  at  this  time ;  afterwards  a  bill  was 
delivered  to  the  boy's  uncle,  who  said  it  was 
quite  right  to  deliver  the  bill  to  him,  for  he  was 
answerable  : — Held,  that  the  Statute  of  Frauds 
did  not  apply,  and  it  was  proper  to  leave  it  to 
the  jury  to  say,  under  those  circumstances, 
whether  the  original  credit  was  not  given  to  the 
uncle.    Darnell  v.  Fealt,  2  Car.  k  P.  82. 

Forboaranoo  to  Sue.] — A  promise  by  the 
defendant  to  pay  the  debt  of  a  third  person  whom 
the  plaintiff  had  saed,  in  consideration  of  staying 
proceedings  in  the  action,  is  within  the  statute. 
Fu?iY.  Hutchinson,  2  Wils.  94  ;  2  Ld.  Ken.  537. 

A  promise  by  a  party  to  execute  a  bail-bond 
on  a  writ  to  be  sued  out  against  A.,  in  considera- 
tion of  the  plaintiff  forbearing  to  arrest  A.  on  a 
writ  already  sued  out,  is  not  a  promise  to  answer 
for  the  debt  of  another  under  the  statute. 
Jarniin  v.  Algar,  2  Car.  &  P.  249  ;  R.  &  M.  348. 

A.  having  wrongfully,  and  without  the  licence 
of  B.  ridden  his  horse,  and  caused  its  death,  a 
promise  by  a  third  person  to  pay  the  damage 
thereby  sustHined,  in  consideration  that  B.  would 
not  bring  any  action  against  A.  is  a  collateral 
promise  within  the  statute,  and  must  be  in  writing. 
Kirkham  v.  Marter,  2  B.  &  Aid.  613 ;  1  Chit.  382  ; 
21  R.R.  416. 

A  guarantee  for  payment  of  the  debt  and  costs 
in  an  action  pending  against  a  third  person  unless 
paid  by  a  certain  day,  was  in  writing,  but  did 
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not  stipulate  for  forbearance  of  the  action.  An 
action  having  been  brought  on  the  guarantee,  the 
declaration  tdleged  a  stay  of  further  proceedings 
in  the  first  action  as  the  consideration  for  the 
promise  : — Held,  that  no  such  consideration 
appeared  on  the  written  instrument,  or  could 
necessarily  be  implied  from  it,  as  to  satisfy  the 
statute.  Cole  v.  Dyer,  1  Tyr.  304  ;  1  C.  &  J.  461 ; 
9  L.  J.  (0.8.)  Ex.  109. 

The  plaintiffs  agent  wrote  to  the  defendant : — 
**  I  have  this  morning  received  the  most  peremp- 
tory instructions  to  settle  this  account.  Be  good 
enough  to  arrange  something  by  to-morrow." 
The  defendant  in  reply  :  **  I  undertake  to  pay 
5001,  on  the  account  between  my  late  brother, 
Mr.  0.  D.  Hughes,  and  your  client  on  or  before 
this  day  three  weeks."  The  plaintiff  did  not 
expressly  agree  to  forbear  suing,  but  did  in  fact 
forbear  for  three  weeks  : — Held,  that  the  corre- 
spondence, together  with  the  plaintiff's  actual 
forbearance  for  three  weeks  to  sue,  constituted  a 
good  and  binding  promise  to  pay  on  the  part  of 
the  defendant.     Wynne  v.  Hughes,  21  W.  R.  628. 

A  promise  to  pay  damages  by  a  third  person, 
in  case  the  plaintiff  will  withdraw  a  record  for 
trial  is  not  within  the  statute.  Read  v.  jVcf#A,  1 
Wils.  305. 

A  suit  in  chancery  was  pending  between  A.  and 
B.,  which  G.  conducted  for  A.,  as  A.'s  attorney. 
An  agreement  made  between  B.  and  C,  with 
the  consent  of  A.,  purporting  that  in  considera- 
tion of  the  suit  being  put  an  end  to,  B.,  the  defen- 
dant in  equity,  promised  to  pay  C,  the  attorney, 
the  costs  due  to  him  from  A.,  the  plaintiff  in 
equity,  is  an  agreement  by  6.,  the  defendant,  to 
pay  the  debt  of  another,  and,  therefore,  it  ought 
to  be  in  writing.  I\fmlinson  v.  Oell,  1  N.  &  P. 
588  ;  6  A.  &  E.  564 ;  W.  W.  &  D.  229  ;  6  L.  J., 
K.  B.  139. 

Forbearaaoe  to  Distrain.] — ^A  promise  to  pay 
rent  to  a  landlord  going  to  distrain,  by  a  person 
who  is  in  possession  of  the  goods  under  a  bill  of 
sale,  by  which  the  landlord  is  induced  to  forego 
his  distress,  is  not  a  contract  within  the  statute, 
and,  therefore,  good  without  being  in  writing. 
Willmm4  V.  Leper,  2  Wils.  302  ;  3  Burr.  1806. 

An  auctioneer,  employed  to  sell  goods  on  certain 
premises,  for  which  rent  was  in  arrear,  was 
applied  to  by  the  landlord  for  the  rent,  the  land- 
lord saying  it  was  better  to  apply  so  than  distrain. 
The  auctioneer  answered,  "  You  shall  be  paid ;  my 
clerk  shall  bring  you  the  money  "  : — Held,  that 
an  action  lay  on  this  promise  without  any  note 
in  writing.  Bampton  v.  Paulin,  4  Bing.  264 ; 
12  Moore,  497  ;  5  L.  J.  (o.s.)  C.  P.  168. 

A.,  being  indebted  to  his  landlord  for  half  a 
year's  rent  of  a  farm,  due  on  the  25th  of  March, 
an  auctioneer  was  about  to  sell  the  goods  of  A. 
on  the  premises  in  the  month  of  August.  On  the 
day  of  the  sale  the  landlord  came  there  to  dis- 
train for  his  rent.  The  auctioneer,  in  considera- 
tion that  the  landlord  would  not  distrain,  verbally 
promised  to  pay,  not  only  the  rent  due  but  the 
rent  that  would  become  due  at  the  Michaelmas 
following  : — Held,  that  the  promise  to  pay  the 
accruing  rent  was  a  promise  founded  on  a  new 
consideration  distinct  from  the  demand  which 
the  landlord  had  against  A.,  and  therefore  void 
by  the  Statute  of  Frauds  ;  and  that  the  promise 
being  entire  and  in  the  commencement  void  in 
part,  was  void  altogether.  Thomas  v.  Williams, 
10  B.  &  C.  664  ;  8  L.  J.  (0.8.)  K.  B.  814. 

The  defendant,  in  consideration  of  the  plain- 
tiff's withdrawing  a  distress  for  rent,  undertook 


to  pay  the  sum  due  for  rent  out  of  the  sale  of  the 
prmiuce  of  the  effects: — Held,  that  it  was  a 
positive  engagement  to  pay  if  the  goods  were 
sufficient;  and  therefore,  in  an  action  on  the 
guarantee,  proof  that  the  goods  produced  the 
amount  of  rent,  entitled  the  plaintiff  to  recover 
although  there  were  prior  claims.  Stephens  y. 
Pell,  2  0.  &  M.  710  ;  4  Tyr.  267 ;  3  L.  J.,  Ex.  214. 
A  landlord,  having  authorised  a  distress  for 
rent,  is  responsible  for  the  necessary  expenses ; 
and  although  tl^e  plaintiff  was  sent  by  the  defen* 
dant  to  take  possession  of  the  goods  distrained, 
and  he  promised  to  pay  him,  the  latter  will  not  be 
liable  without  a  note  in  writing.  Oolman  v. 
Eyles,  2  Stark.  62. 

Diiehargo  firomSzeontion—F«no]ii.]— Where 
a  defendant  taken  on  a  ca.  sa.  is  discharged  out 
of  custody  by  consent  of  the  plaintiff,  the  debt 
itself  is  extinguished  ;  and  therefore  a  promise  by 
a  third  person  to  pay  that  debt  on  condition  of 
that  discharge  is  an  original  promise,  and  not 
within  the  statute.  Ooodinan  v.  Clmse,  1  B.  &  Aid. 
297  ;  19  R.  R.  322. 

A  declaration  alleged  that  the  plaintiff  recovered 
against  S.  3,0072.  \2s,,  and  sued  out  a  ca.  sa., 
indorsed  to  levy  2,611/.  Is.  3d.  and  interest  on 
2,578/.,  besides  sheriff's  poundage  and  officer's 
fees ;  by  virtue  of  which  writ  the  sheriff  arrested 
S.,  and  detained  him  in  custody  ;  and  thereupon, 
and  whilst  S.  was  in  custody,  in  consideration 
that  the  plaintiff  would  procure  his  release,  on 
payment  of  poundage  and  officer's  fees,  he,  the 
defendant,  promised  the  plaintiff  to  pay  to  him 
500/.,  part  of  the  damages  and  interest,  within 
one  month,  and  to  give  a  bond  for  payment  of 
the  remainder  in  five  years : — Held,  that  the 
contract  was  not  one  required  to  be  in  writing 
by  the  Statute  of  Frauds.  Butcher  v.  Steuart, 
11M.&W.  857;  1  D.&L.  608;  12L.  J.  Ex.391  ; 
7  Jut.  774. 

M.  having  obtained  in  a^  county  court  a  war- 
rant of  commitment  against  H.,  in  default  of 
payment  of  34/.,  H.  was  arrested  upon  this 
warrant  by  the  plaintiff.  M.  at  the  same  time 
gave  instructions  to  the  plaintiff  to  release  H., 
on  payment  of  17/.  The  defendant  thereupon 
verbally  promised  plaintiff  that  if  he  would 
release  H.  he  would  pay  him  17/.,  or  redeliver 
H.  into  his  custody  on  the  following  Saturday. 
The  plaintiff  accordingly  released  H. ;  but  the 
defendant  neither  paid  the  money  nor  redelivered 
H.,  in  accordance  with  the  undertaking : — Held, 
that  for  this  default  the  plaintiff  might  recover  ; 
for  that  the  promise  was  not  one  to  answer  for 
the  debt,  default,  or  miscarriage  of  another 
person,  within  the  statute.  Reader  v.  Kingham, 
13  C.  B.  (K.s.)  344  ;  32  L.  J.,  C.  P.  108 ;  9  Jur. 
(N.8.)  797  ;  7  L.  T.  789  ;  11  W.  R.  366. 

An  undertaking,  that  if  the  plaintiff  would 
discharge  A.  out  of  custody,  the  defendant  would 
pay  the  debt  at  all  events,  is  not  such  a  guarantee 
to  pay  the  debt  of  another  as  is  required  to  be 
in  writing ;  but  an  undertaking  that  if  the 
plaintiff  would  discharge  A.  and  take  his  bill 
for  the  debt,  the  defendant,  without  indorsing  it 
would  pay  in  case  A.  dishonoured  it,  musttbe  in 
writing.  Maggs  v.  Ames,  4  Bing.  474 ;  1  M.  &  P. 
294  ;  6  L.  J.  (0.8.)  C.  P.  75. 


Property.] — B.  holding  A.'s  warrant  of 


attorney  for  340/.,  signed  judgment  thereon,  and 
sued  out  a  fi.  fa.  A.  having  other  creditors,  his 
brother-in-law,  C.  looked  into  his  accounts,  and 
with  the  assent  of  B.  and  the  rest  of  the  creditors, 
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had  all  A/s  property  conveyed  to  him,  upon  his 
undertaking:  to  pay  A.'8  creditors  in  full  B. 
Telinquished  his  execution  against  A. ;  but,  after 
waiting  some  years  for  payment  of  bis  debt,  was 
eventually  obliged  to  sue  C.  On  objection  that 
bis  promise  was  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  and  should,  therefore, 
have  been  in  writing: — Held,  that  it  was  an 
original  promise,  and  not  withui  the  Statute  of 
Frauds.  Bird  y.  Oammon,  3  Bing.  (N.C.)  883  ;  5 
Scott,  213  ;  3  Hodges,  224  ;  6  L.  J.,  C.  P.  258. 

Although  a  promise  on  a  consideration  not  to 
sue  out  execution  on  a  judgment  against  another 
is  at  its  commencement  by  parol,  yet  if  it  after- 
wards is  acknowledged  in  writing  to  a  third 
party,  it  is  not  within  the  statute.  Longfellow 
y.  U  Uliams,  Peake's  Add.  Cas.  225. 

Promise  to  pay  Debt  on  AseigimLent.] — A  pro- 
mise in  writing  to  pay  a  debt  to  be  transferred 
from  the  promisor's  account  to  that  of  a  third 
party,  his  agent,  is  valid  as  a  guarantee,  and 
parol  evidence  to  identify  the  debt  is  admissible. 
£runton  v.  DMens,  1  F.  &  F.  450. 

Where  A.,  being  indebted  to  B.  &  Co.  for  goods 
sold,  upon  being  released  from  his  liability, 
assigned  to  the  latter  a  debt  which  was  due  to 
him  from  C.  &  Co.  ;  and  notice  of  the  assignment 
was  given  to  a  partner  in  the  house  of  C.  k.  Co., 
who  promised  in  the  name  of  the  firm  to  pay  the 
debt  to  B.  &  Co.  out  of  the  partnership  funds  : — 
Held,  in  an  action  by  B.  k.  Co.  against  C.  &  Co. 
for  money  had  and  received,  that  the  promise 
was  not  within  the  statute.  Lacy  v.  WKeiUy  4 
D,  &  R.  7. 

A.  was  indebted  to  B.,  and  C,  who  resided 
abroad,  was  indebted  to  A.  A.  proposed  to 
assign  to  B.  the  debt  owing  from  C.  to  him, 
which  B.  agreed  to  accept.  A.  wrote  to  C.'s 
agents  in  this  country,  *'  As  soon  as  you  have 
funds  belonging  to  C.  pay  on  my  account  to 

B.  291Z.  19#.,  and  I  will  credit  C,  having  received 
his  order  to  this  effect."  C.'s  agents  verbally 
promised  B.  to  pay  him,  as  they  had  funds  of 

C.  in  hand.  A.  afterwards  ordered  C.  to  pay  to 
another  creditor  the  debt  owing  from  C.  to  A., 
and  C.  gave  an  undertaking  to  pay  that  creditor, 
with  a  memorandum  stating,  that,  as  it  was 
alleged  that  a  payment  had  been  made  by  some 
person  to  A.  on  account  of  C,  it  was  declared 
that,  should  C.  prove  such  payment  to  have  been 
maile,  the  amount  should  be  deducted.  C.  having 
refused  to  pay  the  debt  to  this  latter  creditor,  on 
the  ground  that  the  agents  were  liable  to  pay  it 
to  B. : — Held,  that  C.'s  promise  to  pay  was  not  a 
promise  to  pay  the  debt  of  a  third  person  within 
the  statute.  Hodgtmi  v.  Anderso7i,  5  D.  &  R. 
735  ;  3  B.  &  C.  842. 

A.  being  insolvent,  a  verbal  agreement,  entered 
into  between  several  of  his  creditors  and  B., 
whereby  B.  agreed  to  pay  the  creditors  10#.  in 
the  pound,  in  satisfaction  of  their  debts,  which 
they  agreed  to  accept,  and  to  assign  their  debts 
to  B.,  is  not  within  the  statute,  not  being  a 
collateral  promise  to  pay  the  debt  of  another, 
but  an  original  contract  to  purchase  the  debts. 
Anatey  v.  Mttrdett,  1  Bos.  &  P.  (N.B.)  124;  2 
Smith,  426 ;  8  R.  R.  713. 

A.,  who  was  agent  for  the  plaintiff,  being 
desirous  of  retiring,  the  defendant  applied  for 
the  agency.  A.  was  indebted  to  the  plaintiff, 
and  also  claimed  a  commission  for  introducing 
customers.  It  was  agreed  that  the  plaintiff 
should  allow  A.  252.  on  that  account,  and  that 
the  defendant  on  taking  the  agency  should  allow 


the  plaintiff  to  retain  six  months'  salary,  which 
amounted  to  52Z.  In  an  action  by  the  plaintiff 
for  money  received  by  the  defendant  as  such 
agent,  to  which  he  pleaded  a  set-off  for  six 
months'  salary : — Held,  that  this  was  not  an 
undertaking  to  answer  for  the  debt  of  another. 
Walkers,  Hill,  5  H.  &  N.  419. 

Where  a  person  assigns  a  debt  or  contract  to 
which  he  is  entitled,  and  guarantees  to  the 
assignee  the  due  discharge  of  it,  his  guarantee  is 
not  within  the  statute,  because  the  debt  or 
liability  guaranteed  is  due  to  himself  and  not 
to  the  assignee,  and  the  statute  intends  only 
promises  to  answer  for  debts  and  defaults  in 
respect  of  which  the  promisee  himself  is  the 
creditor.  Hargreaves  y.  Parsonty  13  M.  &  W. 
561  ;  14  L.  J.,  Ex.  250. 

Promiie  to  Pay  Bebt  on  being  Appointed 
Administrator.] — One  promises,  if  the  widow  of 
an  intestate  would  permit  him  to  be  joined  with 
her  in  letters  of  administration,  he  would  make 
good  any  deficiency  of  assets  to  pay  debts  : — 
Held,  the  promise  was  binding,  and  not  within 
the  Statute  of  Frauds.  Distinction  where  a 
promise  is  to  pay  the  original  debt  on  the  foot 
of  the  original  contract,  and  where  it  it  is  a  new 
consideration  ;  the  former  is  within  the  Statute 
of  Frauds,  the  latter  is  not.  Tomlinson  v.  Gill^ 
AmbL  330. 

Promiie  on  Abandonment  of  Lien.  J  —  If   a 

tradesman,  having  goods  in  his  possession,  upon 
which  he  has  a  lien,  parts  with  the  goods  on  the 
promise  of  a  third  person  to  pay  the  demand, 
such  promise  is  not  within  the  Statute  of  Frauds. 
Houlditch  V.  Milne,  3  Esp.  86  ;  6  R.  R.  815. 

A  broker,  having  a  lien  on  certain  policies  of 
insurance  effected  for  his  principal,  for  whom  he 
had  given  his  acceptances,  the  defendant  pro- 
mised that  be  would  provide  for  the  payment  of 
the  acceptances  as  they  became  due,  upon  the 
brokers  giving  up  to  him  such  policies,  in  OKler 
that  he  might  collect  for  the  principal  the  money 
due  thereon  from  the  underwriters  ;  which  was 
accordingly  done,  and  the  money  was  afterwards 
received  by  the  defendant : — Held,  that  this  was 
not  a  promise  for  a  debt  or  default  of  another 
within  the  Statute  of  Frauds ;  and  that  the 
broker  might  recover  against  the  defendant,  as 
well  for  the  breach  of  agreement  in  not  providing 
for  the  payment  of  the  acceptances,  as  also  upon 
a  count  for  money  had  and  received.  Caxtling 
V.  AuheH,  2  East,  325. 

A.,  through  the  agency  of  B.,  a  broker,  sold  a 
parcel  of  linseed  to  C,  who,  through  the  same 
broker,  sold  at  an  increased  price  to  D.  The 
time  for  D.  to  pay  the  price  was  to  arrive  before 
that  fixed  for  the  payment  by  C.  D.  sent  a 
clerk  to  the  broker  for  the  delivery  order  for  the 
seed.  The  broker  took  him  to  A.,  from  whom 
the  clerk  obtained  the  order  upon  the  faith  of 
his  engagement  that  D.  would  pay  A.  for  the 
seed.  D.,  on  the  following  day,  sent  the  broker 
a  cheque  for  900Z.  on  account,  the  precise  quantity 
not  having  then  been  ascertained.  Upon  the 
seed  being  afterwards  measured,  it  was  found 
that  the  amount  payable  to  A.,  under  his  con- 
tract with  C,  was  97 H.  15«.  6^.  In  an  action 
by  A.,  against  D.,  to  recover  the  difference 
between  that  sum  and  the  900^.  cheque  : — Held, 
that  the  agreement  by  D.'s  clerk  was  not  a  con- 
tract or  a  promise  to  pay  the  debt  of  a  third 
person,  within  the  Statute  of  Frauds,  the  seed, 
the  giving  up  the  delivery  order  for  which  was 
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the  consideration  for  that  promifte,  being  the 
property  of  D.,  subject  only  to  A/s  lien  for  the 
contract  price.  Fitzgerald  v.  Drtttsler,  7  C.  B. 
(N.8.)  374  ;  29  L.  J.,  C.  P.  113  ;  5  Jur.  (N.8.)  598; 
7  W.  R.  190. 

Charterparty— Setantion  of  Ship.]— The 


owners  of  a  ship  hired  on  charterparty  by  S. 
refused  to  let  her  sail  till  certain  disputes  about 
the  freight  between  them  and  S.  were  settled  by 
S.  giving  security  ;  whereupon  the  defendant,  in 
consideration  that  the  owners  would  let  S.  sail 
without  giving  security,  undertook  to  get  M.  to 
sign  a  guarantee  for  the  payment  of  the  freight 
set  forth,  and  deliver  it  to  the  owners  within  a 
week : — Held,  that  this  was  not  an  undertaking 
for  the  debt,  default,  or  miscarriage  of  another 
within  the  statute.  Bnsh^ll  v.  Bevan^  4  M.  &  Scott, 
622  ;  1  Bing.  (N.c.)  103 ;  3  L.  J.,  C.  P.  279. 

Stop  on  Freight.] — A  declaration  stated 


that  the  plaintiff,  a  sbipbroker,  was  retained  by 
the  shipowner  to  procure  a  charter  for  a  ship, 
on  the  terms  that  the  plaintiff  should  collect  the 
freight,  and  thereof  retain  his  commission  ;  that 
the  plaintiff  did  procure  a  charterparty ;  that 
the  defendants,  in  consideration  of  tne  plaintiff^s 
abandoning  his  right  of  collecting  the  freight, 
promised  to  pay  him  his  commission.  The  facts 
were  that  the  plaintiff  agreed  with  the  ship- 
owner to  procure  a  charter  for  the  ship,  and  that 
he  should  be  authorised  to  collect  the  freight  on 
the  supposed  voyage,  as  a  security  for  his  com- 
mission. The  ship  having  sailed  and  returned, 
the  defendants,  as  brokers  of  the  then  owners, 
put  a  stop  on  the  freight.  A  written  agreement, 
on  which  the  action  was  brought,  was  afterwards 
made,  and  signed  by  the  plaintiff,  the  defen- 
dants, and  the  charterers,  that  the  stop  should 
be  taken  off  the  freight,  that  the  commission  on 
the  charterparty  payable  to  the  plaintiff  should 
be  paid  to  him  by  the  defendants,  and  that  no 
person  signing  that  agreement  should  put  any 
stop  on  the  freight : — Held,  that  the  agreement 
was  an  agreement  to  answer  for  the  debt  of 
another,  within  the  statute,  and  not  a  transfer 
of  liability.  Oull  v.  Lindsay,  4  Ex.  45  ;  18 
L.  J.,  Bx.  354. 

Indemnity  againet  Debt  of  Another.] — A 
partner  in  a  firm  agreed  to  indemnify  the  firm 
against  certain  debts  owing  by  a  named  person 
to  the  firm  : — Held,  that  this  contract  was  not  a 
promise  to  answer  for  the  debt  of  another  person 
within  8.  4  of  the  Statute  of  Frauds.  Iloyle^ 
In  re,  HoyU  v.  Hoyle,  62  L.  J.,  Ch.  182  ;  [1893] 
1  Ch.  84  ;  2  R.  145  ;  67  L.  T.  674  ;  41  W.  R.  81 
— C.A. 

A  promise  to  be  liable  primarily  or  in  any 
event  for  a  debt  for  which  another  person  is 
already  or  is  to  become  liable,  irrespective  of  the 
question  whether  or  not  that  person  fails  to 
satiisfy  that  liability,  is  an  indemnity  and  not  a 
guarantee,  and  need  not  be  in  writing.  TJumias 
V.  Cook  (infra)  approved.  Gvild  v.  Conrad,  63 
L.  J.,  Q.  B.  721  ;  [1894]  2  Q.  B.  885  ;  9  R.  746  ; 
71  L.  T.  140  ;  42  W.  R.  642--C,  A. 

Indemnity  on  Proseontion  of  Action.]  —  A 

promise  by  the  indorser  of  an  unpaid  note  to 
indemnify  the  owner  if  he  will  procee<l  to  enforce 
payment  against  the  other  parties  on  the  note, 
must  be  in  writing,  or  it  is  void  under  the 
Statute  of  Frauds.  WinekuutH  v.  MUU,  2  Esp.  484. 
Where  a  party  desires  an  action  brought 
against  another  jwrson  to  be  defended,  in  which 


action  he  is  concerned,  and  may  be  benefited  by 
the  event ;  and  such  action  is  defended,  and  the 
party  fails,  he  is  liable  to  pay  the  expenses  of 
the  defence ;  nor  is  it  within  the  Statute  of 
Frauds  in  such  case  requisite  to  have  a  note  in 
writing.     Howes  y.  Marti tl,  1  Esp.  162. 

An  occupier  of  land,  at  the  request  of  the- 
defendant,  and  upon  a  promise  of  indemnity^ 
resisted  a  suit  of  the  vicar  for  tithes  : — Held,  that 
this  was  not  a  promise  required  by  the  Statute 
of  Frauds  to  be  in  writing.  Adams  v.  Dansey^ 
6  Bing.  506  :  4  M.  &  P.  245  ;  8  L.  J.  (0.8.)  C.  P. 
165  ;  31  R.  R.  480. 

Becoming  Bail.] — If  the  plaintiff  becomes, 
bail  for  a  stranger,  in  consideration  of  the  defen- 
dant's request,  and  of  the  defendant  promising 
to  indemnify  the  plaintiff  against  the  conse- 
quences, no  action  lies  upon  such  promise,  unless 
it  is  in  writing.  Green  v.  Cresswell,  10  A.  &.  E. 
463  ;  2  P.  &  D.  430  ;  9  L.  J.,  Q.  B.  63  ;  4  Jur.  169. 

The  plaintiff  having  promised  to  indemnify 
Q.  against  the  consequences  of  a  bail-bond  into> 
which  G.  had  entered  at  the  plaintiff's  request, 
and  G.,  being  forced  to  make  a  payment  in  con- 
sequence, it  was  agreed  between  the  plaintiff 
and  the  defendant  that  the  plaintiff  should 
obtain  the  money  by  discounting  a  bill  drawn 
by  the  plaintiff,  and  accepted  by  the  defendant. 
The  plaintiff  sued  the  defendant  on  the  bill,  and 
he  pleaded  that  it  was  accepted  for  the  plaintiff's 
accommodation  : — Held,  that  a  jury  might  find 
for  the  defendant  on  this  issue,  although  the 
plaintiff  was  not  liable  on  his  promise  to  indem- 
nify, it  not  being  in  writing.  Cresswell  v.  Wood^ 
10  A.  &  E.  460. 

To  co-Surety.] — A  promise  by  one  co-suretv 
to  indemnify  another  is  not  within  the  4th 
section  of  the  Statute  of  Frauds,  and  need  not 
be  in  writing.  Thomas  v.  Cook,  3  M.  &  Ry.  444  ; 
8  B.  &  C.  728  ;  7  L.  J.  (O.S.)  K.  B.  49. 


b.  Snillclenoy  of  Note  or  Memorandum. 

Generally.] — A  memorandum  written  by  the 
plaintiff's  clerk,  in  the  presence  of  the  defendant, 
that  ''the  latter  had  csdled  to  say  that  he  would 
be  responsible  for  goods  delivered  to  Mr.  H.,"  is 
not  a  sufi3cient  undertaking  within  the  Statute  of 
Frauds.    Dixon  v.  Broomjitld,  2  Chit.  205. 

The  defendant  addressed  the  following  letter  to 
the  plaintiff  relating  to  a  proposed  mortgage  of 
leasehold  property  :  "  I  saw  Mr.  L.  this  day,  and 
I  told  him  he  had  better  call  on  you,  as  he  seemed 
very  anxious  to  have  the  mortgage  completed,  and 
I  thought  he  offered  very  fair  terms  ;  but  do  as 
you  please  about  it.  I  will  take  any  responsibility 
myself  respecting  it,  should  there  be  any."  After 
the  letter  had  been  received,  the  plaintiff  had  an 
interview  with  Mr.  L.,  and  on  the  faith  of  such 
letter  lent  400Z.  to  A.  on  the  leasehold  security : — 
Held,  that  the  let  ter  was  not  a  suflBcient  guarantee 
within  the  Statute  of  Frauds,  as  the  whole  pro- 
mise could  not  be  made  out  without  reference  to 
parol  evidence,  HolmeJt  v.  Mitcliell,  7  C.  B.  (N.8.) 
361  ;  28  L.  J.,  C.  P.  301  ;  6  Jur.  (N.s.)  73. 

I  0  U.]  — The  defendant,  having  verbally 
agreed  to  pay  a  debt  of  a  third  party,  provided 
the  plaintiff  delivered  up  certain  leases  on  which 
he  claimed  a  lien,  gave  an  1  O  U  for  the  amount, 
upon  which  the  leases  were  given  up  : — Held,  that 
there  being  no  release  of  the  debt,  there  was  no 
consideration  for  the  I   0   U,   and  that  as  a 
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guarantee  it  was  bad,  as  it  did  not  constitute  a 
memorandum  in  writing  to  satisfy  the  Statute  of 
Frauds.    Nokes  v.  Thompson^  2  W.  R.  78. 

Bill  of  Exohange.]  — Where  the  contract 
between  a  creditor,  debtor  and  surety  is  contained 
in  a  bill  of  exchange,  in  an  action  by  the  creditor 
against  the  surety  on  the  bill  nb  other  evidence 
save  the  bill  is  required  to  satisfy  the  Statute  of 
Frauds,  if  the  obligation  appearing  on  the  face 
of  the  bill  is  the  precise  obligatioa  the  surety 
has  agreed  to  undertake.  Holmet  v.  Durkee,  1 
Gab.  &  E.  23. 

Indonament.] — Where  A.  by  letter  entered 
into  an  agreement  with  B.,  who  acknowledged  its 
terms  by  writing  a  memorandum  at  the  foot  of  a 
copy  of  the  letter,  and  signing  it ;  and  afterwards 
C.  became  guarantor  for  6.  to  A.  by  an  indorse- 
ment on  the  back  of  the  copy  of  the  same  letter, 
referring  to  the  terms  of  the  agreement  therein 
contained  : — Held,  in  an  action  on  the  guarantee, 
that  the  reference  by  the  indorsement  to  the  terms 
of  the  agreement  as  foiming  part  of  one  transac- 
tion, was  a  sufficient  memorandum  of  the  con- 
sideration within  the  statute.  Stead  v.  Liddard, 
8  Moore,  2  ;  1  Bing.  196 ;  1  L.  J.  (0.8.)  C.  P.  52. 

The  plaintiff,  at  the  request  of  the  defendant, 
sold  to  C.  some  wine,  to  be  paid  for  by  bills, 
and  received  from  the  defendant  the  following 
guarantee,  signed  by  him  :  "  Upon  your  handing 
me  your  two  drafts  ui)On  C.  for  200/.  and  146/.  at 
six  months  from  this  date,  1  undertake  to  get  them 
accepted  by  him,  and  to  see  that  they  are  duly 
paid."  It  was  afterwards  discovered  that  the 
draft  for  the  sum  mentioned  as  for  146/.  should 
have  been  for  160/. ;  and  accordingly  the  plain- 
tiff drew  bills  for  200/.  and  150/.,  which  the 
defendant  got  accepted  by  C,  and  gave  to  the 
plaintiff,  and  then  wrote  across  the  guarantee  as 
follows:  "I  have  received  the  two  drafts  (one 
being  for  1 50/.  instead  of  1 46/.,  there  being  an  error 
in  the  invoice  of  4/.),  both  accepted  by  C."  The 
plaintiff  signed  this  receipt,  but  not  the  defen- 
dant. The  plaintiff  having  declared  on  the  instru- 
ment as  a  contract,  in  consideration  that  the 
plaintiff  would,  at  his  own  expense,  procure 
stamps  for  and  draw  two  bills,  one  for  200/.  and 
the  other  for  150/.,  at  six  months,  and  deliver 
them  to  the  defendant,  he  would  get  them  accepted 
and  see  them  paid  : — Held,  that  the  instrument 
was  a  valid  memorandum  of  the  contract  declared 
on,  within  the  Statute  of  Frauds,  since  the 
indorsement,  having  been  made  for  the  purpose 
of  correcting  the  mistake,  and  being  written  by 
the  defendant  on  the  same  piece  of  paper  as  the 
original  undertaking,  must  be  considered  as 
authenticated  bv  the  signature  of  the  defendant. 
Muck  V.  GompertM,  7  Ex.  862  ;  21  L.  J.,  Ex.  278. 

Beferenoe  to  otlier  Boouments.] — Action  on 
an  Irish  judgment.  Plea,  that  the  judgment 
was  recovered  against  the  defendant  as  surety 
for  Scott  Brothers,  for  moneys  advance<i  by  the 
plaintiff  to  them  ;  that  after  the  judgment  re- 
covered, the  plaintiff  settled  with  Scott  Brothei-s, 
and  that  there  was  nothing  due  upon  the  judg- 
ment for  moneys  advanced.  Ileplication,  that  a 
deed  was  executed  between  the  plaintiff  and 
Scott  Brothers,  whereby,  after  reciting  the  judg- 
ment and  various  disputed  accounts,  an  agree- 
ment was  made  between  the  plaintiff  and  Scott 
Brothers,  for  the  settlement  of  all  disputes,  by 
which  it  was  agreed  that  the  plaintiff  should 
advance  800/.  to  a  banking  company,  which  he  had 


guaranteed  to  them,  and  200/.  to  Scott  Brothers, 
and  that  the  debt  from  Scott  Brothers  should 
be  fixed  at  1,000/.,  and  that  the  agreement 
should  be  without  prejudice  to  the  security  of 
the  judgment  against  the  defendant.  Averment, 
that  after  the  making  of  the  deed,  and  before 
the  execution  by  the  plaintiff,  in  consideration 
that  the  plaintiff  would  execute  it,  and  would 
advance  800/.  and  200/.,  the  defendant  promised 
that  the  judgment  should  stand  security  for  the 
repayment  of  1,000/.  and  interest.  Averment 
of  performance  by  the  plaintiff,  .and  that  800/. 
and  200/.  had  been  advanced,  but  never  repaid. 
Rejoinder  traversing  the  promise  as  alleged.  To 
prove  this  issue,  the  plaintiff  put  in  the  following 
letter  from  the  defendant,  and  another  surety, 
dated  before  the  execution  of  the  deed  by  the 
plaintiff:  "We  hereby  consent  to  the  within 
deed  being  executed  by  and  between  the  parties 
without  prejudice  to  the  rights  and  remedies  of 
the  plaintiff,  under  his  judgment  for  10,000/.  to 
recover  1,000/."  This  letter  had  been  annexed 
to  the  deei,  and  was  intended  to  have  been  sent 
therewith  to  the  defendant  for  signature,  but  the 
letter  alone  was  sent,  and  the  defendant  signed  it 
without  seeing  the  deed.  Semble,  that  this  was 
not  a  promise  to  pay  the  debt  of  another  within 
the  Statute  of  Frauds  ;  but  that  if  it  was,  there 
was  a  sufficient  memorandum  in  writing,  as  the 
letter  signed  by  the  defendant  incorporated  so 
much  of  the  deed  as  formed  the  consideration  of 
his  promise.  Macrory  v.  Scott^  5  Ex.  907  ;  20 
L.  J.,  Ex.  90. 

Where  the  defendant  undertook  to  guarantee 
to  the  assignees  of  a  bankrupt  the  payment  of 
100/.  due  to  the  estate  of  the  bankrupt  from  S. 
for  articles  delivered  to  the  latter  for  the  use  of 
his  trade,  so  that  the  guarantee  should  not  be 
put  in  force  against  the  defendant  for  two  whole 
years  from  its  date ;  and  the  defendant,  pre- 
viously to  the  guarantee,  wrote  a  letter  to  the 
assignees  proposing  the  terms  on  which  it  was  to 


be  given,  and  afterviards  recognised  it : — Held, 
that  the  correspondence  and  guarantee  were  to 
be  taken  together,  and  constituted  a  sufficient 
consideration  for  the  promise,  although  it  was 
objected  that  no  consideration  was  expressed  on 
the  face  of  the  guarantee  itself.  Coe  v.  I>uffield, 
7  Moore,  252. 

The  defendants,  who  were  in  partnership  as  rail- 
way contractors,  under  the  name  of  W.,  A.  &  Co., 
contracted  with  a  railway  company  to  do  certain 
works.  U.  and  K.  made  a  sub-contract  with 
the  defendants  to  do  part  of  the  work,  and  for 
that  purpose,  requiring  coals  to  make  bricks, 
A.,  without  the  knowledge  or  assent  of  his 
co-partners,  signed  in  the  name  of  the  firm,  and 
delivered  to  the  plaintiffs  a  guarantee,  not 
addressed  to  any  person,  for  payment  of  coals  to 
be  supplied  to  U.  and  K.  The  plaint iffis  having 
pointed  out  the  omission,  a  clerk  of  W.,  A.  &  Co., 
by  the  direction  of  A.,  wrote  to  the  plaintiffs, 
stating  that  the  guarantee  was  intended  for 
them.  The  clerk  also,  without  the  knowledge 
of  the  other  partners,  wrote  to  the  plaintiffs 
certain  letters  amounting  to  evidence  of  an 
account  stated  in  respect  of  the  amount  due  on 
the  guarantee : — Held,  that  the  guarantee  and 
subsequent  letter  constituted  a  sufficient  note  in 
writing  within  the  statute.  Brtttel  v.  Williawt, 
4  Ex.  623  ;  19  L.  J.,  Ex.  121. 

The  defendants  wrote  to  the  plaintiff  by  letter 
dated  September  16th  :  "  Burton,  Balderson. 
Dear  sir, — We  hereby  guarantee  the  safety  of 
the  above  investments"  :  and  by  letter  dated 
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September  16th.  "  We  acknowledge  to  have 
received  from  yoa  the  sum  of  7101,  as  under  : 
a  mortgage  on  the  estate  at  T.,  the  property  of 
Mr.  Burton,  3607. ;  a  mortgage  on  the  estate  at 
F.,  the  property  of  Mr.  Balderson,  360Z."  The 
plaintiff  advanced  money  through  the  defendants 
on  mortgage  of  the  property,  and  subsequently 
sued  them  as  guarantors  of  the  mortgage  : — Held, 
that  the  two  letters  could  be  read  together  and 
were  a  sufficient  memorandum  of  the  contract 
within  B.  4  to  the  Statute  of  Frauds,  and  that 
the  defendants  guaranteed  that  the  loan  would  be 
repaid.  She&rs  v.  ThimhUhy,  76  L.  T.  709— 
C.  A. 

Ousraiitee  addreued  to  no  one.] — A  guarantee 
not  addressed  to  any  one  will  enure  to  the 
benefit  of  those  to  whom  and  for  whose  use  it 
is  given.     Walton  v.  Dodson,  3  Car.  &  P.  162. 

Fayment  of    Coniideration,  by  whom.]— "I 

hereby  guarantee  you  the  payment  of  the  pro- 
ceeds of  the  goods  you  have  consigned  to  my 
brother,  and  also  any  fu()ure  shipments  you  may 
make  in  consideration  of  2t.  Htf.  paid  me,"  is  a 
sufficient  memoi-andum  within  tne  statute  to 
make  the  subscriber  liable  to  the  vendor,  not- 
withstanding it  does  not  expressly  disclose  by 
whom  the  2s.  6d.  was  paid.  Dutchman  v.  Toothy 
5  Bing.  (N.c.)  677  ;  7  Scott,  710. 

The  intendment  will  be,  that  it  was  paid  by  the 
party  to  whom  the  memorandum  was  given.    2h, 

See  further,  Contract. 

2.  Stamp. 

Keoaiiity  of.] — Where  the  consideration  did 
not  appear  on  the  face  of  the  guarantee,  a  stamp 
was  held  nevertheless  necessary.  Whitjield  v. 
Moqjen,  1  F.  &  F.  290. 

Bolating  to  Salei  of  Ooodi.] — A  broker,  when 
he  bought  goods  for  his  principal,  agreeil  for  a 
half  per  cent,  to  indemnify  him  from  any  loss 
on  the  resale ;  the  agreement,  if  reduced  to 
writing,  need  not  be  stampeil,  because  it  is  a 
contract  relating  to  the  sale  of  goods.  Curry  v. 
Edenger,  3  Term  Rep.  524. 

So  a  guarantee  for  the  payment  of  goods 
thereafter  to  be  purchased  by  a  third  person  to 
a  certain  amount,  is  within  the  exception  in 
the  stamp  act  as  a  contract  relating  to  the  sale 
of  goods,  and  does  not  require  to  be  stamped. 
Warrington  v.  Furhar,  8  East,  242  ;  6  Esp.  89. 
S.  P.,  Watki/u  V.  Vince,  2  Stark.  368. 

Charterparty.] — A  guarantee  for  the  due  per- 
formance of  a  cnarterparty  does  not  require  to 
be  stamped  as  a  charterparty  or  an  agreement  for 
the  charter  of  any  ship,  or  any  memorandum, 
letter,  or  any  other  writing  between  the  captain 
or  owner  of  any  ship  and  any  other  person,  for 
or  relating  to  the  freight  or  conveyance  of  goods, 
on  board  such  ship,  within  5  &  6  Vict.  c.  79,  s.  2. 
Bfiin  V.  Lane,  8  B.  &  S.  83  ;  36  L.  J.,  Q.  B.  81  ; 
L.  R.2  Q.  B.  144 ;  15  L.  T.  466  ;  15  W.  R.  345. 

Collateral  Porpoiei.] — A  declaration  stated,  as 
the  consideration  of  a  promise,  the  giving  up  of 
a  certain  guarantee  ;  plea,  that  the  plaintifE  did 
not  give  up  the  guarantee  : — Held,  that  the 
guarantee  might  be  given  in  evidence,  though 
unstamped.  Ifaigh  v.  Brooht^  3  P.  &  D.  452  ; 
10  A.  &  E.  809  ;  9  L.  J.,  Q.  B.  194. 

H.,  being  a  tenant  to  E.,  G.  signed  the  follow- 
ing document :   "  August  2nd.     According   to 


Mr.  H.'s  request,  the  land  at  B.,  under  Mr.  E., 
I  will  be  bound  for  until  next  Lady-day,  rent 
48/."  This  document  being  tendered  in  evidence 
in  an  action  by  S.  against  H.  for  money  paid  to 
the  landlord  : — Held,  that  it  required  an  agree- 
ment stamp.  Olover  v.  Haokett,  2  H.  &  N.  487  ; 
26  L.  J.,  Ex.  416  ;  3  Jur.  (K.a)  1083 ;  6  W.  B. 
881. 

Bond  to  Sheriff— Addition  of  Obligor  altor 
Exeontion  —  Vow  Stamp.]  —  The  addition  of 
another  obligor  in  a  bond  given  to  the  sherijS 
after  the  bond  has  been  executed,  but  before  the 
sheriff  has  accepted  it,  with  the  assent  of  the 
sheriff  and  the  prior  obligors,  does  not  vacate  the 
bond  nor  make  a  new  stamp  necessary.  Matmm 
V.  Booth,  5  M.  &  S.  223. 


3  Pabtibb. 

Belationfhip  of  Partiee  Generally.] — There 
are  three  kinds  of  cases  between  which  it  seems 
important  to  distinguish.  (1)  Those  in  which 
there  is  an  agreement  to  constitute,  for  a  par- 
ticular puriK)se,  the  relation  of  principal  and 
surety,  to  which  agreement  the  creditor  thereby 
secured  is  a  party  ;  (2)  those  in  which  there  is  a 
similar  agreement  between  the  principal  and 
surety  only,  to  which  the  creditor  is  a  stranger ; 
and  (3)  those  in  which,  without  any  such  con- 
tract of  suretyship,  there  is  a  primary  and  a 
secondary  liability  of  two  persons  for  one  and 
the  same  debt,  the  debt  being,  as  between  the 
two,  that  of  one  of  those  persons  only,  and  not 
equally  of  both,  so  that  the  other,  if  he  should 
be  compelled  to  pay  it,  would  be  entitled  to 
reimbursement  from  the  person  by  whom  (as 
between  the  two)  it  ought  to  have  been  paid. 
Duncan,  Fox  cf  Co,  v.  XoHh  *J-  South  Walet 
Bank,  50  L.  J.,  Ch.  355  ;  6  App.  Cas.  11 ;  43 
L.  T.  706  ;  29  W.  R.  763— H.  L.  (E.) 

A.  and  B.  desiring  to  borrow  money  of  a  bank, 
the  bank  refused  unless  C.  would  join  to  secure 
them  ;  C.  agree<l  to  join,  and  A.,  B.  and  C.  drew 
a  cheque,  and  the  money  was  paid  to  them  : — 
Held,  that  this  was  a  joint,  and  not  a  joint  and 
several  liability  ;  and  that  C.  was  in  the  nature 
of  a  surety  only.  Other  v.  Ivewn,  3  Drew.  177 ; 
3  Eq.  R.  562 ;  24  L.  J.,  Ch.  654  ;  1  Jur.  (U.8.) 
568  ;  3  W.  R.  332. 

Signature  by  Agent.] — By  9  Geo.  4,  c.  14,  s.  6, 
a  false  representation  as  to  the  credit  of  another 
person,  in  order  to  maintain  an  action,  must  be 
signed  by  the  person  making  it,  and  not  by  an 
agent.  The  plaintiff  sued  J.  and  G.  jointly  for  a 
false  representation  with  respect  to  the  solvency 
of  Sir  William  Russell.  J.  was  sued  as  the  public 
officer  of  a  banking  company  formed  under  7 
Geo.  4,  c.  46,  and  G.  was  the  manager  of  one  of 
their  branches.  The  plaintiff  was  a  customer 
of  the  S.  bank,  and  requested  the  manager  of 
that  bank  to  inquire  for  him  as  to  Sir  William 
Russell's  credit.  The  manager  wrote  a  letter 
addressed  to  the  manager  of  the  banking 
company,  requesting  information  whether  Sir 
William  Russell  was  responsible  to  the  extent 
of  50,000Z.  G.  i*eplied  in  his  own  name,  signing 
his  letter  as  manager,  and  giving  a  favourable 
account  of  Sir  WiUiam  Ru^ell*s  res])onsibility. 
The  plaintiff,  in  consequence  of  this  letter,  sup- 
plied Sir  William  Russell  with  goods,  for  which 
he  never  was  paid,  in  consequence  of  his  insol- 
vency. The  statement  made  by  G.  was  false  to 
his  knowledge.    The  banking  company  had  no 
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knowledge,  otherwise  than  through  G.,  that  such 
letter  haid  been  written,  and  gave  him  no  express 
authority  to  write  the  letter  ;  but  the  writing  of 
such  a  letter  was  an  act  done  within  the  scope 
of  the  general  authority  conferred  on  G.  as 
manager : — Held,  that  the  signature  of  G.  to  the 
letter  could  not  be  considered  the  signature  of 
the  banking  company  itself.  Swift  v.  Jewpshury^ 
43  L.  J.,  Q.  B.  56  ;  L.  R.  9  Q.  B.  301 ;  30  L.  T. 
31  ;  22  W.  R.  319— Ex.  Ch. 

The  signature  of  an  authorised  agent  is  not  a 
sufficient  signature  within  4  Geo.  4,  c.  14  (Lord 
Tenterden's  Act),  s.  6,  whereon  to  charge  a  party 
making  a  false  representation.  Willium4  v. 
Jl/ir«m,  28  L.  T.  232  ;  21  W.  R.  386. 

C.  M.  and  A.  M.  were  trading  as  M.  &  Son. 
A.  M.,  the  son,  wrote  to  the  plaintiff  a  letter 
signed  M.  &  Son,  in  which  he  i*epre8ented  G.  to 
be  solvent.    This  letter  was  shewn  to  nnd  tacitlv 

•r 

ratified  by  C.  M.,  the  father.  G.  proving  insol- 
vent : — Held,  that,  notwithstanding  the  ratifica- 
tion of  the  letter  by  C.  M.,  the  letter  was  not 
signed  by  the  "  party  to  be  charged,"  within  the 
meaning  of  the  above  statute,  so  as  to  make  him 
liable  for  any  false  representation  therein.    Ih, 

Joint  and  Beyeral  Chiarantees.] — A.  and  B. 
gave  a  joint  and  several  guarantee  to  be  respon- 
sible for  the  printing  account  of  a  company  ;  B. 
afterwards  became  the  secretary  of  the  company ; 
A.  was  sued  separately  on  the  guarantee,  and 
pleaded  equitably,  that  he  gave  it  on  the  faith 
that  some  other  person  than  B.  should  be  secre- 
tary, which  the  plaintiff  well  knew,  and  assented 
to,  and  that  he  had  never  consented  that  B. 
should  be  secretary : — Held,  bad.  Burridge  v. 
Child,  10  Jur.  (N.S.)  106. 

A  declaration  by  A.  against  B.  upon  a  gua- 
rantee is  supported  by  proof  of  a  document  drawn 
up  in  the  plural  number,  and  concluding,  *<  as 
witness  our  hands,"  but  signed  by  B.  alone. 
Kortm  V.  Pmoell,  4  Man.  &  G.  42  ;  11  L.  J.,  C.  P. 
202. 

A.,  as  principal,  and  three  sureties,  B.,  C.  and 
D.,  executed  a  bond  to  E.  for  the  fidelity  of  A. 
in  certain  duties  for  which  he  was  employed  by 
E.,  the  bond  being  in  the  following  form  :  "  We, 
A.,  B.,  C.  and  D.,  are  held  and  firmly  bound  to 
£.  in  the  sum  of  50Z.  each,  to  be  paid  to  E.,  his 
executors,  administrators,  and  assigns,  to  which 
payment,  well  and  truly  to  be  made,  we  hereby 
bind  us,  and  each  of  us,  our  and  each  of  our 
heirs,  executors  and  administrators,  and  every  of 
them,  by  these  presents  "  : — Held,  that  the  bond 
was  the  separate  bond  of  each  obligor,  binding 
each  to  pay  the  sum  of  50/.  in  the  event  of 
default  by  the  principal ;  and  that,  therefore, 
the  payment  of  50/.  by  B.,  one  of  the  obligors, 
after  breach,  was  no  answer  to  nn  action  on  the 
bond  against  another  obligor,  C.  Arnmtrong  v. 
Cahill,  6  L.  R.,  Ir.  440. 

A  firm  of  bankers  took  a  continuing  guarantee 
for  advances  to  a  customer  in  the  form  of  a  joint 
and  several  bond  from  two  sureties.  One  of  the 
sureties  died,  and  after  notice  thereof  the  bank 
made  further  advances  to  the  customer  : — Held, 
that  the  surviving  surety  was  liable  to  the  bank 
in  respect  of  such  advances.  Beckett  v.  Addy- 
vMn,  61  L.  J.,  Q.  B.  597  ;  9  Q.  B.  D.  783— C.  A. 

The  defendants  had  given  the  plaintiffs  a 
guarantee,  which,  after  stating  the  consideration, 
was  in  the  following  form  :  "  We  undertake  and 
guarantee  that  the  400/.  and  interest  shall  be 
duly  paid  to  you  when  the  acceptance  arrives  at 
maturity,  in  the  proportion  of  200/.  each."    This 


was  signed  by  both  the  defendants  : — Held,  that 
they  were  not  liable  jointly  for  the  whole  amount. 
Fell  V.  aoslin,  7  Ex.  185 :  21  L.  J.,  Ex.  146. 

Second  tenant  in  tail  joins  in  a  mortgage  and 
bond  with  the  first,  who  receives  the  money 
lent : — Held,  to  be  only  a  surety,  and  the  real 
estate  not  liable  in  aid  of  the  personal  estate  of 
the  first,  although  he  had  joined  in  hopes  to 
prevent  a  recovery.    BoMtuoh  v.  Gee,  1  Ve8.251. 

Aotion  by  one  of  seyeral  Fartiei.  ] — E.,  as  attor- 
ney for  the  executors  of  M.,  having  sold  an  estate, 
to  a  share  of  the  proceeds  of  which  W.  was 
entitled,  as  legatee  of  M.,  and  the  defendant 
claiming  W.'s  share  of  such  proceeds  under  an 
agreement  with  W.,  the  executors  paid  the 
amount  to  the  defendant  on  receiving  from  him 
a  guarantee,  addressed  to  E.,  and  also  to  the 
executors  of  M.,  to  indemnify  them  and  each  of 
them  against  any  action  by  W. ; — Held,  that  they 
might  sue  on  this  guarantee  without  joining  E. 
Place  V.  Delegal,  4  Bing.  (K.o.)  426  ;  1  Am.  185  ; 
6  Scott,  249  ;  7  L.  J.,  C.  P.  227. 

F.  covenanted  with  the  three  plaintiffs  to  com- 
plete certain  houses  by  a  day  fixed,  on  three 
several  parcels  of  land  mortgaged  to  the  three 
plaintiffs  respectively,  and  they  covenanted  to 
advance  money  to  enable  him  to  do  so.  In  con- 
sideration of  this  arrangement  the  defendants 
jointly  and  severally  guaranteed  to  the  plaintiffs 
that  F.  should  duly  fulfil  his  covenant ;  and  it 
was  agreed  that  their  joint  and  several  liability 
should  not  exceed  100/.  F.  having  made  default : 
— Held,  that  the  three  plaintifb  were  entitled  to 
recover  in  a  joint  action  on  this  guarantee,  in 
respect  of  damages  sustained  by  any  one  of  them, 
to  the  extent  of  100/.  Pugh  v.  StHngJufld,  27 
L.  J.,  C.  P.  225  ;  6  W.  R.  487.  And  see  S,  C, 
4  C.  B.  (N.8.)  364. 

Where  a  man  covenants  with  two  or  more 
jointly,  yet  if  the  interest  and  cause  of  action 
of  the  covenantees  be  several,  and  not  joint,  the 
covenant  shall  be  taken  to  be  several,  and  each 
of  the  covenantees  may  bring  an  action  for  his 
particular  damages,  notwithstanding  the  words 
of  the  covenant  are  joint.  Painter  v.  Sparslwtt^ 
4  Man.  &  G.  137 ;  4  Scott  (N.B.)  743  ;  11  L.  J., 
C.  P.  204. 

By  Partners.] — One  partner  has  no  incidental 
authority  to  bind  another  in  the  name  of  the  firm 
by  a  guarantee  of  the  debt  of  a  third  person  ;  and 
therefore  it  is  necessary  in  such  case  to  give  some 
evidence  of  authority  from  him  who  did  not  sign 
for  his  subsequent  recognition.  Duncan  v. 
Lownden,  3  Camp.  478  ;  14  R.  R.  815. 

But  a  subsequent  parol  acknowledgment  of 
the  other  partner  is  evidence  of  such  an  authority. 
Ih. 

A  partner  may  give  a  guarantee  where  the 
obligation  has  reference  to  business  connected 
with  the  partnership,  and  where  the  guarantee 
is  notified  to  the  firm,  and  they  do  not  dissent 
from  it.     Xolte,  Ex  parte,  2  Glyn  &  J.  295. 

A.,  B.  and  C.were  railway  contractors  in  part- 
nership, and  had  entered  into  a  contract  to  do 
certain  work  for  a  railway  company.  D.  had 
entered  into  a  sub-contract  to  do  part  of  the 
work,  for  which  part  bricks  were  required  ;  and 
it  was  necessary  that  D.  should  have  coals  to 
bum  the  bricks.  In  order  to  induce  the  plaintiff 
to  supply  D.  w^ith  coals.  A.,  without  the  previous 
knowledge  or  subsequent  assent  of  his  co- 
partners, entered  into  a  guarantee,  in  the  name 
of  the  firm,  to  secure  the  payment  of  the  price 
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of  the  coals  to  be  supplied  to  D.  by  the  plaintiff : 
— Held,  that  6.  and  C.  were  not  liable  on  the 
gaarantee.  Brettel  v.  Williums,  4  Ex.  623  ;  19 
L.  J.,  Ex.  121. 

By  Direoton  of  Company.] — Where  some  only 
of  a  body  of  directors  have  given  a  guarantee, 
they  are  primarily  liable,  unless  the  other 
directors  adopt  it.  Dover^  Dealyund  Cinqtie  Ports 
Ry.^  In  rtf,  Londeshoriyugh  (^Litrd'),  Ex  parte^  1 
Eq.  R.  271  ;  1  W.  R.  863. 

To  Xember  of  Firm.] — A  guarantee  for  goods 
addressed  to  one  of  two  partners  may  be  declared 
on  as  given  to  both,  if  it  appears  that  the  part- 
ner to  whom  it  was  addressed  did  not  carry  on 
any  separate  business.  Walton,  v.  Dodson^  3 
Car.  &  P.  162. 

Where  a  guarantee  was  given  personally  and 
individually  to  one  of  several  partners  in  a  firm  : 
— Held,  that  an  action  should  be  brought  in  the 
names  of  all  the  firm,  as  it  appeared  that  the 
guarantee  was  intended  for  the  benefit  of  all. 
Garrett  v.  Handley,  7  D.  &  R.  144  ;  4  B.  &  C. 
664  ;  1  Car.  &  P.  483 ;  27  R.  R.  405. 

If  a  plaintiff  has  been  applied  to  to  lend  money 
to  A.,  and  the  plaintiff  requests  a  firm  of  which 
he  is  a  member  to  do  so,  and  they  advance  the 
money,  debiting  A.  in  their  books,  the  plaintiff 
cannot  maintain  an  action  against  a  third 
person,  who  has  guaranteed  the  repayment  of 
the  money  to  be  advanced  to  A.  by  the  plaintiff. 
Ih, 

A.,  a  member  of  a  firm  of  A.  Brothers,  of  South 
America,  went  to  Hong  Kong,  to  enforce  a  debt 
due  by  B.  &  Co.,  of  that  place,  to  his  firm.    Upon 

B.  &  Co.  being  threatened  with  proceedings,  they 
applied  to  C.  &  Co.  for  assistance.  C.  &  Co. 
agreed  to  advance  B.  &  Co.  the  money  to  pay 
their  debt  by  remitting  the  amount  to  A.  &  Co., 
and  afterwards,  in  pursuance  of  this  agreement, 
and  in  consideration  of  A.'s  not  proceeding  to 
sue  B.  &  Co.,  gave  an  undertaking  in  writing 
whereby  C.  &  Co.  promised  to  remit  the  amount 
to  A.'s  agent  in  London  at  the  expiration  of  six 
months,  whereon  A.  gave  B.  &  Co.  a  receipt  in 
full  for  the  debt  due  to  the  firm  of  A.  &  Co. 

C.  &  Co.  afterwards  repudiated  their  obligation 
to  remit  the  amount  to  A.  &  Co.  A.  brought  an 
action  against  C.  &  Co. : — Held,  that  the  con- 
tract being  entered  into  with  A.  personally, 
upon  his  undertaking  not  to  sue  B.  &  Co.,  con- 
stituted a  personal  agreement ;  and  that  A.  was 
entitled  to  sue  C.  &  Co.  in  his  own  name,  with- 
out joining  his  partners  in  the  action.  Agacio 
V.  Fm-hes,  14  Moore,  P.  C.  160 ;  4  L.  T.  155  ;  9 
W.  R.  603. 

Guarantee  to  Mortgagee — ^Bight  of  Traneferee 
of  Mortgage  to  Sue — Amount  Beooyerable.] — 

In  1879  the  defendants  wrote  to  the  plaintiff,  by 
letter  dated  September  15  :  "  Burton,  Balderson. 
Dear  Sir, — ^We  hereby  guarantee  the  safety  of  the 
above  investments  "  ;  and  by  letter  dated  Septem- 
ber 16  :  "We  acknowledge  to  have  received  from 
you  the  sum  of  710/.  as  under :  a  mortgage  on 
the  estate  at  T.,  the  property  of  Mr.  Burton, 
360/. ;  a  mortgage  on  the  estate  at  F.,  the  pro- 
perty of  Mr.  Balderson,  350/."  The  plaintiff  A. 
advanced  to  Burton  on  mortgage  of  the  estate  at 
T.  the  sum  of  360/.,  through  the  defendants.  In 
1891  the  plaintiff  A.  conveyed  and  transferred  to 
the  plaintiff  B.,  in  consideration  of  300/.,  the 
benefit  of  the  mortgage.  In  1896  the  plaintiffs 
sued  the  defendants  to  recover  the  sum  of  360/. 


from  them  as  guarantors  of  the  mortgage : — 
Held,  that  the  plaintiff  B.  could  not  sue  upon 
the  guarantee,  and  theplaintiff  A.  could  recover 
only  60/.  Sheers  v.  Thimbleby,  76  L.  T.  709— 
C.A. 

Guarantee  to  Inhabitante  of  Town.]  — The 

defendant,  on  occasion  of  there  being  a  great  run 
upon  a  banking  house,  went  to  the  bank  and 
told  the  holders  of  notes  issued  by  the  bank,  who 
were  waiting  for  payment,  that  he  had  come  to  a 
resolution  to  support  the  bank  with  30,000/.,  at 
which  the  holders  present  were  satisfied,  and  said 
they  would  take  no  more  money  than  was  neces- 
sary, and  would  keep  the  rest  of  their  notes  till 
they  got  again  into  currency ;  and  afterwards 
the  defendant  signed  the  following  written 
paper  :  "  I  do  herebv  authorise  G.  B.  to  assure 
the  inhabitants  of  Pembroke  and  its  vicinity, 
that  I  do  hereby  undertake  to  be  accountable  for 
the  payment  of  the  notes  issued  by  the  Milford 
Bank  as  far  as  the  sum  of  30,000/.  will  extend 
to  pay  "  : — Held,  that,  the  bank  having  after- 
wards stopped  payment,  the  defendant  was  not 
liable  upon  this  undertaking  to  an  action  by  an 
individual  holder  who  hi^  taken  the  notes 
after  notice  of  such  undertaking,  but  before  the 
stoppage.  Phillips  v.  JBatemati,  16  East,  356 — 
Ex.  Ch. 

Eyidenee  aa  to.] — A  letter  addressed  by  the 
defendant  to  Mr.  G.,  who  was  the  plaintiff's 
attorney,  stating  that  "  the  bearer,  D.  Williams, 
has  a  sum  of  money  to  receive  from  a  client  of 
mine  some  day  next  week,  and  I  trust  you  will 
give  him  indulgence  till  that  day,  when  I  under- 
take to  see  you  paid,"  and  signed  by  the  defen- 
dant, is  evidence  to  charge  him  with  the  debt  due 
from  Williams  to  the  plaintiff,  upon  parol  proof 
of  its  amount,  and  that  Mr.  G.,  to  whom  it  was 
addressed,  was  the  attorney  of  the  plaintiff,  and 
received  the  letter  in  that  character  from 
Williams,  the  bearer,  and  not  as  the  principal 
and  creditor.  Bateman  v.  Phillips^  15  East, 
270. 

Authority    of  Agent.] — The  managing 

clerk  of  the  firm,  without  the  knowledge  of  B. 
and  C,  wrote  letters  to  the  plaintiff  containing 
evidence  of  an  account  stated  respecting  the 
amount  due  under  a  guarantee  : — Held,  that,  as 
the  giving  the  guarantee  was  not  a  partnership 
business,  the  letters  of  the  clerk  respecting  it 
were  not  evidence  of  an  account  stated  as  against 
B.  and  C.  Brettel  v.  Williams,  4  Ex.  623  ;  19 
L.  J.,  Ex.  121. 

Evidence  that  a  son  had  in  three  or  four 
instances  signed  bills  of  exchange  for  his  father 
is  sufficient,  in  an  action  on  a  guarantee,  to 
warrant  the  production  and  reading  an  instru- 
ment which  purports  to  be  a  guarantee  by  the 
father  in  the  handwriting  of  the  son.  Watkiru 
V.  Vinrc,  2  Stark.  368. 


4.  When  Concluded. 

What  is  an  Aoeeptance  of  Oifer.] — The  defen- 
dant being  desirous  of  having  goods  shipped  to 
R.  &  Co.,  his  agents  in  India,  applied  by  letter 
on  the  9th  July,  1868,  to  the  plaintiffs,  who  were 
manufacturers  of  edge  tools,  carrying  on  business 
at  Sheffield,  asking  the  price  of  certain  tools  to 
be  sent  out  to  India  to  the  firm  of  R.  &  Co.  The 
plaintiffs  in  reply  stated  their  lists  of  prices,  and 
that  their  terms  were  cash  settlement  in  England 
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within  a  few  weeks.  On  the  11th  of  the  same 
month  the  defendant  wrote  to  them  as  follows  : 
**  I  shall  be  very  glad  that  you  should  come  to  an 
arrangement  with  R.  &  Co.  that  they  should  be 
your  agents  there ;  but  that  requires  direct  corre- 
spondence between  yon  and  them.  I  am  quite 
willing  to  guarantee  the  first  shipment."  The 
same  day  the  plaintifb  inclosetl  a  list  of  prices, 
and  requested  a  confirmation  of  the  order,  which 
the  defendant  accordingly  sent.  The  goods, 
amounting  in  value  to  800Z.,  were  accordingly 
shipped  to  R.  &  Co.  in  India.  Other  shipments 
followed.  The  sum  of  300i.  only  having  been 
paid  by  R.  &  Co.  in  respect  of  this  first  shipment, 
the  plaintiffs  in  July,  1871,  wrote  to  the  defen- 
dant, "  We  sincerely  hope  it  may  not  be  necessary 
to  act  upon  yoar  letter  of  the  11th  July,  1868." 
In  two  letters  which  the  defendant  subsequently 
wrote  to  the  plaintiff  he  never  disclaimed  his 
liability,  but  on  the  26th  September,  1871,  he 
wrote,  "  As  the  event  on  which  I  expressed  my 
willingness  to  guarantee  never  took  place,  it 
never  became  effective."  R.  &  Co.  having  stopped 
payment,  and  there  being  530Z.  still  due  upon  the 
first  shipment  of  goods,  the  plaintiffs  sued  the 
defendant  upon  his  guamntee  : — Held,  that  there 
was  an  express  offer  of  a  guarantee,  and  an 
intimation  of  acceptance.  &)rby  v.  Gordon^  30 
L.  T.  528. 

A  written  proposal  to  pay  a  moiety  of  the  debt 
of  another,  if  the  creditor  will,  at  a  specified  time 
of  meeting,  accept  the  proposal  and  discbarge 
the  debtor,  is  not  binding  unless  the  creditor 
accedes  to  the  terms  in  writing.  Gaunt  v.  Hill^ 
1  Stark.  10. 

A  written  undertaking  was  given  by  the  defen- 
dant to  A.  (to  whose  house  the  plaintiffs  had 
declined  to  furnish  goods  on  their  credit  alone) 
to  the  following  effect:  "I  understand  that 
A.  k  Co.  have  given  you  an  order  for  rigging.  I 
can  assure  you,  from  what  I  know  of  A.*s  honour 
and  probity,  yon  will  be  perfectly  safe  in  crediting 
them  to  that  amount ;  indeed,  I  have  no  objection 
to  guarantee  you  against  any  loss  from  giving  them 
this  credit,"  which  paper  was  handed  over  by  A. 
to  the  plaintiffs,  together  with  a  guarantee  firom 
another  house,  which  they  required  in  addition  ; 
and  the  goods  were  thereupon  furnished  : — Held, 
that  the  paper  did  not  amount  to  a  guarantee, 
there  being  no  notice  given  by  the  plaintiffs  to 
the  defendant  that  they  accepted  it  as  such,  nor 
any  consent  of  the  defendant  that  it  should  be  a 
conclusive  guarantee.  M'lter  v.  Richardson^  1 
M.  &  S.  557. 

Guarantee  in  the  following  form  :  "  F.  informs 
me  that  you  are  about  publishing  an  arithmetic 
for  him.  I  have  no  objection  to  being  answer- 
able as  far  as  502. ;  for  my  reference  apply  to  B.'* 
Signed  G.  T.  B.  wrote  this  memorandum,  and 
added  "  witness  to  G.  T.,  J.  B."  It  was  forwarded 
by  B.  to  the  plaintiffs,  who  never  communicated 
their  acceptance  of  it  to  G.  T.  In  an  action 
against  the  latter  on  a  guarantee  : — Held,  that 
the  plaintiffs,  not  proving  any  notice  of  accept- 
ance to  the  defendant,  were  not  entitled  to 
recover.  Mozley  v.  Tinkler^  1  C,  M.  &  R.  692 ;  5 
Tyr.  416  ;  1  Gale,  11  ;  4  L.  J.,  Ex.  84. 

In  an  aetion  on  a  guarantee,  the  plaintiff  gave 
in  evidence  a  letter  in  the  handwriting  of  the 
defendant,  but  without  date,  in  which  the  latter 
stated,  "I  have  no  objection  to  guarantee  the 
payment  of  the  rent  as  far  as  each  quarter  during 
Mr.  T.  Want's  continuance  in  possession "  ;  he 
also  proved  that  T.  Want  rented  certain  pre- 
misee  from  him.    This  is  not  sulficient  without 


shewing  that  the  plaintiff  accepted  the  defen- 
dant's offer.    SymvMfU  v.  Want^  2  Stark.  370. 

In  an  action  on  articles  of  agreement  under 
which  a  banking  company  was  to  make  advances 
to  a  firm,  to  be  gaarante^  by  the  defendants  at 
a  limited  rate  of  interest,  and  in  consideration  of 
the  guarantee  the  banking  company  *  was  to 
release  a  debt  due  from  the  firm,  the  perform- 
ance of  the  agreement  extending  over  several 
years,  a  plea,  that  it  was  not  executed  on  behalf 
of  the  company,  **  nor  otherwise  agreed  to "  by 
them  (it  appearing  that  the  defendants  brought 
it  to  the  company,  executed  it,  and  left  it  with 
them,  who  had  acted  upon  it  by  making  the 
advances  at  the  specified  rate  of  interest,  but  hatl 
never  executed  it)  : — Held,  that  the  plea  was  not 
supported,  and  that  the  company  was  entitled  to 
recover.  Liverpool  Borough  Banking  Co,  v. 
Eccles,  4  H.  &  N.  139  ;  28  L.  J.,  Ex.  122. 

Time  for.] — In  an  action  for  goods  sold,  the. 
defendant  pleaded  that  the  defendant  and  M. 
agreed  with  the  plaintiffs  that  M.  should  give  a 
guarantee  for  payment  of  the  debt  by  instal- 
ments, and  that  the  guarantee  was  given  and 
was  accepted  by  the  plaintiffs  in  satisfaction. 
Replication  denying  the  agreement,  and  the 
acceptance  of  the  guarantee.  It  was  proved  by 
Mr.  L.,  the  plaintiffs'  attorney,  that  he  had 
asked  him  to  propose  to  the  plaintiffs  to  accept 
his  giiarantee,  and  that,  Mr.  L.  having  consented 
to  do  so,  M.  signed  a  guarantee,  which  was  on 
the  next  day  sent  by  Mr.  L.  to  the  plaintiffs, 
who  kept  it  three  weeks,  and  then  returned  it : 
— Held,  that  if  the  plaintiff  did  not  return  the 
guarantee  within  a  reasonable  time,  they  must  be 
taken  to  have  accepted  it ;  and  that,  unexplained, 
three  weeks  was  an  unreasonable  time.  Pope  v. 
Andrews^  9  Car.  &  P.  565. 

Sepreientatioii  ai  to  Credit  of  Another — Eri- 
denoe.] — C.  representing  that  he  was  acting 
for  the  stepbrother  of  the  other  defendant,  D., 
bought  a  business  and  lease  of  premises  in  his 
own  name,  and  carried  on  the  business  for  about 
three  years,  and  then  assigned  to  the  defendant 
D.,  who  referred  the  persons,  the  plaintiffs 
among  others,  who  supplied  goods  on  her  orders, 
to  C.  for  a  reference,  who  certified  that  she  was 
able  to  nay.  C.  then  got  D.  to  assign  all  to  him 
by  a  bill  of  sale  for  an  alleged  debt : — Held,  that 
the  judge  at  the  trial  was  right,  on  this  evidence, 
in  telling  the  jury  that  there  was  no  evidence  to 
fix  C.  with  liability  to  pay  plaintiffs  for  goods  so 
supplied  to  D.  Block  v.  Oox,2L. T. 517— Ex. Ch. 

Xiitake.^ — Under  a  judicial  sale  of  real  estate 
in  St.  Lucia,  L.,  professing  to  act  as  attorney 
for  W.  and  wife,  resident  in  France,  purchased 
the  estate  on  their  behalf.  The  purohase-money 
was  to  be  paid,  according  to  the  ordinance  in 
force  in  that  island,  by  instalments,  and  D. 
became  surety,  in  solido,  for  payment  of  the 
second  instalment.  The  deed  for  the  purchase 
and  the  notarial  deed  were  executed  by  one  of  the 
trustees,  who  was  resident  in  the  colony,  and  by 
such  deed  it  was  stipulated  that  the  sale  should 
be  confirmed  and  ratified  by  the  two  trustees 
resident  in  England  within  six  months.  By  a 
deed  poll,  the  sale  to  W.  and  his  wife  was  con- 
firmed and  ratified  by  the  trustees  in  England. 
Default  was  made  in  payment  of  the  second 
instalment.  It  was  afterwards  discovered  that 
the  power  of  attorney  to  L.  was  confined  to  W. 
alone,  and  contained  no  authority  from  his  wife 
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when  the  trustees  discharged  the  wife  from  the 
contract : — Held,  that  D.  was  not  liable  as  surety, 
as  the  sale  professed  to  be  to  W.  and  wife  by  the 
three  trustees,  while  in  fact  the  sale  was  to  W. 
only,  and  as  such  was  an  ineffectual  and  void  sale. 
De  Bretles  v.  Goodman^  9  Moore,  P.  C.  466. 

The  plaintiffs'  agent  entered  into  a  contract  to 
supply  bricks  to  a  builder  at  certain  prices  "  to  be 
t<iken  within  four  months  from  the  date  thereof. 
Month's  account,  and  bill  at  five  months  from  date 
thereof,  the  due  performance  of  this  contract 
by  "  the  builder  being  guaranteed  by  the  defen- 
dant. This  was  signed  by  the  defendant,  but  he 
and  the  plaintiffs'  agent  both  understood  and 
agreed  that  he  was  thereby  guaranteeing  only 
the  acceptance  of  bills  by  the  builder.  The 
plaintiffs  always  believed  the  defendant  had 
guaranteed  the  payment  of  the  bills,  and  heard 
nothing  of  the  agreement  of  their  agent  with  the 
defendant.  The  agent  had  received  no  authority 
from  the  plaintiff  to  assent  to  such  a  guarantee 
as  the  defendant  intended,  and  the  plaintiffs 
supplied  the  bricks  on  the  faith  of  the  guarantee, 
as  th6y  interpreted  it : — Held,  that  the  contract 
was  a  guarantee  for  the  payment  of  these  bills, 
and  that  this  was  not  such  a  mutual  mistake 
between  the  parties  as  to  constitute  an  equitable 
ground  of  defence  to  an  action  upon  the  guaran- 
tee.    Haymen  v.  Ooter^  25  L.  T.  903. 

Subieqnent  Ratifloation.] — In  an  action  for  a 
balance  due  upon  a  note,  it  appeared  that  the 
amount  had  been  advanced  by  the  payee  to  one 
of  the  makers,  on  his  undertaking  that  three 
other  persons,  of  whom  the  defendant  was  one, 
would  sign  it  with  himself  as  his  sureties.  Two 
of  the  three  did  sign  it,  and  the  money  was 
advanced.  The  defendant,  when  afterwards 
applied  to,  declined  to  sign  it  for  some  time, 
declaring  that  he  had  not  authorised  a  note  for 
so  large  an  amount ;  but  ultimately  he  signed  it, 
and  made  payments  upon  account : — Held,  that 
he  was  liable  upon  it  for  the  balance.  Dodge  v. 
Prinffle,  29  L.  J.,  Ex.  115. 

5.  On  Acceptance  or  Payment  op  Bills 

OR  Notes. 

Sifeet  of  Acceptance.] — The  acceptor  of  a  bill 
of  exchange  knows  that  by  his  acceptance  he 
does  an  act  which  will  make  him  liable  to  in- 
demnify any  indorser  of  it  who  may  afterwards 
pay  it.  The  indorser  is  a  surety  for  the  payment 
to  the  holder,  and,  having  paid  it,  is  entitled  to 
the  benefit  of  any  securities  to  cover  it  deposited 
with  the  holder  by  the  acceptor.  Dunean,  Fox, 
4-  Ch,  V.  Xorth  and  Smth  Wales  Bank,  60 
L.  J.,  Ch.  355  ;  6  App.  Cas.  11  ;  43  L.  T.  706  ; 
29  W.  R.  763— H.  L.  (E.) 

Extent  of  acceptance  of  bills  by  a  surety. 
M'Fee  v.  Morris,  7  Jur.  387. 

Proof  or  Onarantee  by  Parol.] — In  an  action 
on  a  bill  of  exchange,  where  the  defendant  had 
indorsed  it  as  security  for  the  acceptor : — Held, 
that,  as  the  action  was  brought  on  the  bill,  and 
not  on  the  guarantee,  the  Agreement  to  become 
surety  could  be  proved  by  parol  evidence.  Wil- 
kiruon  v.  Unwin,  60  L.  J.,  Q.  B.  338  ;  7  Q.  B.  D. 
636  ;  46  L.  T.  123  ;  29  W.  R.  458— C.  A. 

A.  wanting  money,  he  and  the  defendant  ap- 
plied to  the  plaintiff  to  draw  a  bill,  to  be  accepted 
by  A.,  and  indorsed  by  the  defendant,  and  the 
defendant  promised  the  plaintiff  that  she  should 
not  be  called  upon.    The  jury  found  that  A.  and 


the  defendant  were  both  principals  in  the  trans- 
action : — Held,  that  the  plaintiff,  having  paid 
the  bill,  was  entitled  to  receive  the  amount 
without  proof  of  a  promise  in  writing  under  the 
Statute  of  Frauds.  Batson  v.  A'iii^,  4  H.  &  N. 
739  ;  28  L.  J.,  Ex.  327. 

A.,  at  the  request  of  and  on  a  verbal  offer  by 
B.  to  indemnify  him  against  loss,  joined  with  C. 
in  a  joint  and  several  promissory  note,  which  he 
was  afterwards  compelled  to  pay : — Held,  that 
the  offer  to  indemnify  A.  was  not  an  agreement 
within  the  Statute  of  Frauds,  and  need  not  be 
in  writing,  and  A.,  having  afterwards  become  the 
executor  of  B.,  was  entitled  to  retain  the  amount 
paid  by  him  on  the  note  as  a  debt  due  to  him 
from  B.'s  estate.  Wildes  v.  Ihidlow,  44  L.  J., 
Ch.  341  ;  L.  R.  19  Eq.  198  ;  23  W.  R.  435. 

A.,  as  agent  for  some  manufacturers,  sold  to 
B.,  who  likewise  acted  as  an  agent,  a  quantity  of 
shoes,  and  received  bills  of  exchange  in  payment ; 
B.,  being  pressed  to  indorse  them,  refused,  but 
wrote  a  letter  to  A.,  in  which  he  inclosed  the 
bills,  and  added,  "  that,  should  they  not  be 
honoured  when  due,  he  (B.)  would  see  them  paid  " : 
— Held,  that  this  was  a  sufficient  agreement  to 
bind  B.  to  pay  for  the  goods  in  default  of  his 
principal.    Morris  v.  Staeey,  Holt,  N.  P.  153. 

Biicoimtlxig  BillB.]— The  plaintiff  had  con- 
tracted to  supply  goods  to  C.  &  Co.,  to  be  paid 
for  in  cash  on  each  delivery.  C.  &  Co.  being  de- 
sirous of  obtaining  the  goods  at  a  month's  credit 
instead  of  cash,  the  defendant  (who  had  an  in- 
terest in  the  performance  of  the  work  upon  which 
the  goods  were  to  be  used)  promised  the  plaintiff 
that  if  he  would  supply  the  goods  to  C.  k.  Co., 
drawing  upon  them  at  one  month,  and  would 
allow  him  (the  defendant)  3Z.  per  cent,  upon  the 
amount  of  the  invoice,  he  would  pay  the  plain- 
tiff cash  and  take  C.  &  Co.*s  bill  without  re- 
course ;  in  other  words,  buy  the  bill  of  him  : — 
Held,  that  this  was  a  contract  to  answer  for  the 
debt  of  another,  and  must  be  in  writing.  Mallett 
V.  Bateman,  1  H.  &  R.  109 ;  35  L.  J.,  C.  P.  40  ; 
L.  R.  1  C.  P.  163  ;  12  Jur.  (N.s.)  628  ;  13  L.  T. 
410  ;  14  W.  R.  225— Ex.  Ch. 

M.  drew  bills  upon  the  B.  and  A.  Company ;  and 
a  banking  company,  under  an  agreement  with 
M.,  guaranteed  the  acceptors  (al^  a  company) 
that  they  would  supply  them  with  funds  to  meet 
the  bills.  S.  discounted  the  bills,  being  informed 
by  M.  of  the  guarantee  of  the  banking  company, 
but  he  gave  no  notice  to  the  banking  company 
or  to  the  acceptors.  Afterwards  the  banking* 
company  and  the  acceptors  suspended  payment 
and  were  wound  up.  M.  also  executea  a  deed 
of  composition  with  his  creditors : — Held,  that 
S.  had  no  equity  to  rank  as  a  creditor  of  the 
banking  company  in  respect  of  the  guarantee. 
Barneis  Bankhig  Co.,  In  re,  Stephens,  Ex  parte, 
L.  R.  3  Ch.  753  ;  19  L.  T.  198  ;  16  W.  R.  1162. 

*  <  Renewal " — ^Variation — Diicharge  of  Surety .  ] 

— The  holder  of  two  bills  about  to  fall  due 
agreed  with  the  drawer  (F.)  to  renew  them  if  t  he 
testator  guaranteed  the  new  bills,  and  the  holder 
wrote  to  the  testator  to  that  effect ;  the  testator 
replied,  "  I  hereby  guarantee  the  payment  by  F. 
of  two  bills  you  intend  to  renew  for  him,  one  for 
1,048Z.  10*.  bd,  and  the  other  for  462Z.  6*.  6rf., 
due  respectively  28  inst.  and  4  prox.'*  Two 
bills  were  drawn  by  the  holder  on  F.  at  three 
months,  both  dated  the  same  day,  for  amounts 
differing  from  the  former  bills,  but  for  the  same 
amount  in  the  aggregate.    These  bills  were  not 
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met : — Held,  that  the  word  "  renew "  was  not 
used  in  the  technical  sense  by  the  testator,  but 
that  he  meant  to  guarantee  the  payment  of  the 
amount  of  the  old  bills,  and  that  nothing  had 
happened  to  discharge  him  from  his  guarantee. 
Barber  v.  Mackrell,  2  R.  72  ;  68  L.  T.  29  ;  41 
W.  R.  341— C.  A. 

Prineipal  or  Surety.] — Where  two  persons 
give  a  joint  note  for  the  debt  of  one,  it  is  neces- 
sary, in  order  to  give  the  other  the  rights  of  a 
surety  as  against  the  creditor,  to  show  that  he 
was  only  a  surety,  that  the  creditor  knew  him  to 
be  so,  and  that  he  accepted  him  as  such.  Strong 
V.  Fogter,  17  C.  B.  201  ;  25  L.  J.,  C.  P.  106  :  4 
W.R.I  51. 

A  person  appearing  on  the  face  of  an  instru- 
ment to  be  a  principal  debtor,  jointly  with 
another,  cannot  at  law  set  up,  as  against  third 
parties  that  he  was  only  a  surety.    lb. 

A.,  being  a  customer  of  a  bank,  got  B.  to  join 
him  in  a  note  to  the  bank,  and  sent  the  note  to 
the  bank,  intimating  that  he  had  got  B.  to  join 
him  in  it,  but  the  note  was  not  entered  in  A.'s 
account.  After  it  became  due,  A.  had  a  balance 
at  the  bank  larger  than  the  amount  of  the  note. 
In  an  action  on  the  note,  by  the  bank  against  B., 
he  pleaded  that  he  was  only  surety,  and  was  ac- 
cepted as  such  by  the  bank  ;  that  the  bank  gave 
A.  time  for  the  payment  of  the  note,  and  for- 
bore to  enforce  payment,  and  the  bank  might 
have  obtained  payment  from  A.  if  they  had  not 
given  him  time  : — Held,  that  even  if  B.  could 
say  in  equity  that  he  was  surety,  the  plea  was 
not  proved,  that  it  did  not  appear  that  he  was 
accepted  as  surety,  that  there  was  no  evidence 
that  time  had  been  given  to  A.  so  as  to  discharge 
B.,  and  that  the  bank  did  not,  by  refraining 
from  appropriating  A.'s  balance  to  the  payment 
of  the  note,  discharge  B.  from  his  liability  on  it. 
lb. 

A  bon&  fide  holder  of  a  bill  or  note  cannot  be 
prejudiced  in  the  rights  which  he  has,  according 
to  the  terms  of  the  instrument,  by  knowledge 
that  the  acceptor  or  maker  is  surety  for  another, 
and  where  there  is  no  specific  agreement  at  the 
time  when  he  takes  the  instrument  to  receive  it 
from  the  acceptor  or  maker  as  a  surety  only. 
Manley  v.  Boyeot,  2  El.  &  Bl.  46  ;  22  L.  J.,  Q.  B. 
265  ;  17  Jur.  1118. 

If  one  maker  of  a  note  signs  as  surety  only  for 
the  other,  and  the  payee  has  notice  of  this  when 
he  takes  the  note  as  security  for  money  advanced 
to  the  principal,  he  cannot  give  time  to  the  prin- 
cipal without  the  consent  of  the  surety.  If  he 
does  so,  the  surety  is  discharged  in  equity, 
although  the  payee  has  never  agreed  to  treat  him 
otherwise  than  as  a  principal  liable  upon  the 
note,  for  an  equity  arises  from  the  relation  of 
principal  and  surety,  and  notice  thereof  to  the 
payee,  and  if  the  surety  is  sued  on  the  note  after 
such  time  given,  he  may  set  up  the  defence  by  a 
plea  on  equitable  grounds.  Greemmgh  v.  M'Clt- 
land,  2  El.  &  El.  424  ;  30  L.  J.,  Q.  B.  15  ;  6  Jur. 
(N.S.)  772  ;  2  L.  T.  571 ;  8  W.  R.  612— Ex.  Ch. 
S.  P.,  Taijlor  v.  Burgess,  5  H.  &  N.  1  ;  29  L.  J., 
Ex.  7  ;  5  Jur.  (N.S  )  1317 ;  1  L.  T.  12  ;  8  W.  R.  27. 

Action  by  payee  against  maker  of  a  note.  Plea, 
on  equitable  grounds,  that  the  not«  was  made  by 
the  defendant  jointly  with  H.  as  the  surety  only 
of  H,,  and  was  delivered  to  the  plaintiff,  and 
accepted  by  him,  upon  an  express  agreement  that 
the  defendant  should  be  liable  thereon  as  surety 
only  for  H.,  and  that  the  plaintiff  at  the  time 
the  note  was  made  had  knowledge  of  the  sam^ 
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having  been  so  made  by  him  as  such  surety  ;  and 
that  the  plaintiff,  without  the  consent  of  the 
defendant,  gave  H.  time  for  the  payment  of  the 
note  :— Held,  that  the  defendant  was  entitled  to 
judgment,  on  the  ground  that  the  plea  sufficiently 
stated  that  the  relation  of  principal  and  surety 
existed  between  the  defendant  and  the  principal 
debror  inter  se,  and  that  the  plaintiff  had  know- 
ledge of  that  fact  when  the  note  was  made  and 
received  by  him,  and  when  he  gave  time  to  the 
principal  debtor.  Pooley  v.  Harradine,  7  El.  &  Bl. 
431. 

One  of  the  makers  of  a  joint  note  may  show 
tliat  he  was  a  mere  surety  for  the  other  party, 
and  so  known  to  the  plaintiff,  the  payee  of  the 
note  ;  and  that  the  plaintiff  has  taken  a  compo- 
sition from  the  principal  debtor.  Hall  v.  Wilcox, 
1  M.  &  Rob.  m. 

A.  and  B.  gave  a  joint  promissory  note,  upon 
which  money  is  lent  by  C.  to  them,  and  by  them 
to  D.  B.  becomes  a  bankrupt,  and  A.  is  obliged, 
after  the  bankraptcy,  to  pay  the  note  : — Held, 
that  he  is  not  a  surety  for  B.,  but  that  A.  and  B. 
are  principal  debtors  or  co-sureties,  and  therefore 
that  A.  could  not  prove  for  a  moiety  of  the  note 
against  B.'s  estate.  Porter,  Ex  parte,  4  Deac.  &  C. 
774  ;  2  Mont.  &  Ayr.  281  ;  4  L.  J.,  Bk.  86. 

Joint  or  Several  Liability.]— A  surety,  who  as 
such  was  indebted  together  with  his  principal 
upon  a  joint  note,  received  from  the  holder  a 
letter,  stating  that  the  holder  was  about  to  make 
the  principal  a  bankrupt,  but  could  not  proceed 
without  joining  the  surety,  and  asking  whether 
the  surety  would  join  the  principal  in  a  fresh 
note  payable  jointly  and  severally.  The  surety's 
solicitor  answered  that  the  surety  would  in  a 
post  or  two  pay  the  amount  and  interest  due  on 
the  joint  security  : — Held,  that  the  contract  was 
not  changed,  and  that  the  surety  had,  neither  at 
law  nor  in  equity,  rendered  himself  severally 
liable.  Jones  v.  Beach,  2  De  G.  M.  &  G.  886 ;  22 
L.  .1.,  Ch.  425. 

Quaere,  whether  the  dicta  in  Thorp  t.  Jackson 
(2  Y.  &  Coll.  661)  can  be  supported,  and  whether 
a  joint  loan  creates  in  equity  a  joint  and  separate 
liabilitv.    lb. 

Appropriation  of  Balance  of  Cnrrent  Aeeonnt 
to  Payment  of  Kote.]— The  plaintiffs  lent  1,0002. 
to  B.,  one  of  their  customers,  upon  the  security 
of  a  joint  and  several  promissory  note,  payable 
on  demand,  made  by  B.  and  the  defendant,  a 
solicitor,  and  also  upon  the  deposit  of  the  deeds 
of  a  house  of  which  B.  was  the  owner,  together 
with  a  memorandum  signed  by  B.  that  the  deeds 
were  deposited  as  security  for  any  general  balance 
not  exceeding  1,000/.,  which  might  then  or  there- 
after be  due  to  the  plaintiffs  from  him.  The 
memorandum  contained  an  undertaking  by  B. 
to  execute  a  legal  mortgage  of  the  house,  but 
this  undertaking  was  not  carried  out.  Sub- 
sequently, in  March,  1875,  an  arrangement  was 
entered  into  without  the  knowledge  of  the  defen- 
dant, between  the  plaintiffs  and  B.,  whereby  it 
was  agreed  that  the  plaintiffs  should  not  press 
for  repayment  of  the  loan,  but  that  B.  should 
pay  instead  a  higher  rate  of  interest  than  that  on 
which  the  loan  was  originally  made,  and  this 
higher  rate  was  afterwards  debited  to  B.  in  his 
current  account.  The  loan  and  current  account 
were  always  kept  distinct,  and  for  some  months 
subsequent  to  this  arrangement  the  plaintiffs 
always  had  a  balance  exceeding  1,400/.  to  the 
credit  of  B.    The  plaintiffs  having  pressed  for 

87 


1155 


PRINCIPAL  AND  SURETY— .Va<«re  of  Contract. 


1156 


the  execution  of  a  legal  mortgage  with  the  usual 
power  of  sale,  the  defendant's  partner,  on  behalf 
of  and  in  the  name  of  his  firm,  prepared  a  legal 
mortgage  to  the  plaintiffs,  another  solicitor 
acting  for  B.  This  mortgage,  which  was  executed 
by  B.,  secured  the  payment  to  the  plaintiffs  of 
any  sum  not  exceeding  1,5(X)/.  which  might  there- 
after be  due  to  the  plaintiffs  upon  B/s  general 
account,  with  interest  at  6  per  cent.,  and  also 
contained  a  covenant  for  payment  three  months 
after  demand,  and  a  power  of  sale  in  case  of 
default.  In  an  action  brought  upon  the  pro- 
missory note  against  the  defendant,  after  default 
made  by  B.  : — Held,  that  the  defendant  had 
signed  and  was  liable  upon  the  promissory  note 
as  principal,  and  that  as  there  was  no  evidence 
to  show  that  the  plaintiffs  had  agreed  to  accept 
the  defendant  merely  as  surety,  he  was  not 
entitled  to  be  treated  as  such.  York  City  and 
County  Banking  Co,  v.  JBainbridge,  43  L.  T.*  732  ; 
45  J.  P.  158. 

The  defendants  signed  a  note  as  security  for  a 
loan  from  a  club  of  which  they  were  members. 
By  the  rules  certain  payments  were  made  at 
every  monthly  meeting  for  pai*ticular  purposes  : 
— Held,  that  the  defendants,  who  signed  as 
sureties  for  the  other  defendant,  had  no  right  to 
set  off  these  monthly  payments  by  the  principal, 
as  made  on  account  of  the  sum  secured  by  the 
note.  Wright  v.  Hiekling,  36  L.  J.,  C.  P.  40 ; 
L.  R.  2  C.  P.  199  ;  15  L.  T.  245. 

Presentment  Unneeeieary.] — Where  a  party 
guarantees  the  payment  of  a  promii«ory  note,  if 
it  is  not  duly  honoured  and  paid  by  the  maker 
according  to  its  tenor  and  efcect,  he  is  liable  on 
his  guarantee,  if  the  not«  is  not  paid  by  the 
maker  when  due,  without  any  presentment  to 
him  for  that  purpose.  Walton  v.  Mascall^  13 
M.  &  W.  452  ;  2  D.  &  L.  410  ;  14  L.  J.,  Kx.  54. 

A.  guaranteed  to  B.,  that  if  B.  would  furnish 
C.  with  goods  on  credit,  and  draw  upon  C.  from 
time  to  time  for  the  price  of  them,  A.  would  pay 
for  the  goods.  B.  supplied  C.  accordingly,  and 
drew  upon  him,  for  the  price  of  the  goods,  a  bill 
which  C.  accepted,  but  did  not  pay  at  maturity. 
In  an  action  against  A.  by  B.  for  the  value  of  the 
goods,  he  was  not  able  to  prove  presentment  of 
the  acceptance  to  C.  for  payment,  nor  notice  of 
dishonour  to  A. : — Held,  that  it  was  not  requisite 
for  B.  to  produce  such  proof ;  for  since  A.  was 
not  a  party  to  the  bill,  but  only  a  collateral 
security,  he  was  not  entitled  to  take  advantage 
of  the  provisions  of  the  law  merchant  respecting 
transactions  on  bills  of  exchange  or  promissory 
notes ;  nor  could  he  set  up  any  laches  on  the 
part  of  B.  with  respect  to  the  bill  in  question, 
unless  he  had  sustained  special  damage  thereby. 
Hitchcock  V.  Humphrey^  6  Scott  (n.e.)  540  ;  5 
Man.  &  G.  559  ;  12  L.  J.,  C.  P.  235  ;  7  Jur.  423. 

Intereit.J — ^A  party  who  guarantees  the  due 
payment  or  a  bill  of  exchange  by  the  acceptor  is 
liable  for  interest  upon  it,  if  it  is  not  paid  when 
due.  Ackerman  v.  Ehrensperger^  16  M.  &  W. 
99  ;  16  L.  J.,  Ex.  3. 

Lending  Aooeptanoe.] — Where  a  plaintiff  lent 
his  acceptance  to  a  defendant : — Held,  that  the 
term  implied  a  contract  of  indemnity,  and  might 
be  declared  on  as  such.  lUymddt  v.  Doyle ^  1 
Man.  &  G.  753  ;  2  Scott  (N.R.)  45  ;  1  Drink.  1. 

Bill  Broken — Cnttom  ae  to  implied  Authority 
from  Aeeeptor  to  make  themielvet  Liable  to  their 
Banken.] — It  being  proved  to  be  the  common 


and  almost  invariable  practice  of  bill  brokers  in 
the  city  of  London,  not  to  indorse  each  bill  of 
exchange  which  they  have  discounted  for  a 
customer  when  they  rediscount  it  with  their 
bankers,  but  to  give  to  the  bankers  a  general 
guarantee  for  all  bills  which  they  rediscount 
with  them : — Held,  that  when  an  accommoda- 
tion bill  is  drawn  and  accepted  for  the  purpose 
of  raising  money  for  the  dmwer  and  the  acceptor, 
the  drawer  in  discounting  the  bill  with  bill 
brokers  in  the  city  of  London  has  an  implied 
authority  from  the  acceptor  to  deal  with  them  in 
the  ordinary  course  of  their  business,  and,  conse- 
quently, that  the  bill  brokers  have  an  implied 
authority  from  the  acceptor  to  make  themselves 
liable  on  the  bill  under  their  guarantee  to  their 
bankers,  and  are,  in  the  event  of  the  bankruptcy 
of  the  acceptor,  entitled  to  prove  against  his 
estate  for  what  they  have  paid  to  the  linkers  in 
respect  of  the  bill  under  their  guarantee.  Bishop, 
Ex  parte.  Fox,  In  re,  50  L.  J.,  Ch.  18  :  15  Ch.  D. 
400  ;  43  L.  T.  165  ;  29  W.  R.  144— C.  A. 
See  also  Cases  under  BILLS  OF  Exchange. 

When  Belay  Biiehargei  Surety.]— jSp^  post, 
B.  9,  cols.  1260  ct  seq. 

6.  Construction  and  Effect. 

a.  OoneraJly. 

For  the  Court.] — In  an  action  on  a  guarantee, 
alleged  to  be  contained  in  a  letter  and  telegram 
in  which  there  were  no  words  of  doubtful  trade 
meaning,  and  the  extrinsic  facts  not  being  in 
controversy  : — Held,  that  the  question,  whether 
the  words  used  amounted  to  a  contract  of 
guarantee,  was  for  the  determination  of  the 
court  alone.  Bank  of  Montreal  v.  Munster 
Bank,  Ir.  R.  11  G.  L.  47. 

Form  of  Inatrnment.]  —  The  following  words 
were  held  not  to  constitute  a  contract  to 
guarantee  :  **  Our  friends  H.  and  M.  have  pur- 
chased a  cargo  from  G.  Last  year  there  was 
delay  and  trouble  owing  to  bills  of  lading 
coming  in  different  lots,  and  through  more 
than  one  source,  and  without  insurances  being 
perfected.  If  you  obviate  a  repetition  of  this 
now  you  will  oblige  us  much.  On  presentation 
of  cash  order,  and  all  documents  at  Union  Bank, 
payment  will  be  promptly  made.  Excuse  this 
trouble."    Ih. 

A.  &  Co.  bought  certain  wools  of  B.  &  Co., 
payable  by  the  buyers'  acceptance  at  eight 
months  ;  but  before  the  sale  was  completed, 
B.  &  Co.  requiring  some  security  in  consideration 
of  1/.  percent,  obtained  the  following  instrument 
from  C,  signed  by  him  :  "  Gentlemen, — In  con- 
sideration of  \L  per  cent.  I  hereby  guarantee  the 
due  and  correct  payment  of  half  the  amount  of 
136  bales  of  wool  sold  to  A.  &  Co.,  as  per  con- 
tract," &c.  Before  the  bill  given  to  A.  &  Co.  fell 
due,  a  fiat  in  bankruptcy  issued  against  C,  and 
shortly  afterwards  against  A.  &  Co.,  and  no 
dividend  was  declared  under  either  fiat.  The 
bill  was  duly  presented,  and  remaining  unpaid  : 
— Held,  that  the  instrument  was  a  guarantee. 
Willis,  In  re,  4  Kx.  530  ;  19  L.  J.,  Kx.  30. 

Where  A.  \iTote  an  oitier  to  B.  to  deliver  two 
pipes  of  spirits  to  C,  and  it  was  objected  that  it 
did  not  amount  to  a  guarantee,  but  was  a  mere 
order  for  the  delivery  of  goods,  without  any 
promise  to  pay  for  them  : — Held,  that  the  effect 
of  the  order  was  either  to  make  A.  the  principal 
debtor  for  or  in  the  place  of  C,  or  to  make  him 
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answerable  for  the  debt,  if  0.  should  make 
default.  LangdaU  v.  Parn/,  2  D.  &  R.  837 :  1 
L.  J.  (0.8.)  K.  B.  70. 

A  recommendation  by  letter  of  the  education 
of  infants,  with  an  assurance  that  the  writer  was 
willing  to  go  himself  towards  its  object  as  far  as 
a  certain  sum,  construed  to  be  a  promise  to  pay 
that  sum  for  the  purpose.  Dowell  v.  WilioH, 
Coop.  t.  Brougham,  604. 

Xortgage  Debt — Statate  of  Limitations.]  — 
In  January,  1881,  A.  executed  a  mortgage  to 
secure  an  advance  of  2,000^.  and  interest,  which 
contained  the  usual  covenants  for  payment  of 
the  principal  and  interest.  On  9th  May,  1882, 
B.  executed  a  document  in  which  be  was 
expressed  to  "guarantee"  to  the  mortgagee 
"  repayment  of  the  sum  of  2,000Z.  and  interest 
for  the  same."  A.  paid  off  60()Z.  of  the  mort- 
gage debt  and  also  the  interest  down  to  July, 
1891.  The  mortgagee  in  October,  1891,  called 
upon  B.  to  pay  the  balance  remaining  due  with 
interest  under  his  guarantee,  and  upon  his  refusal 
to  do  so  the  mortgagee  in  May,  1892,  brought  an 
action  against  him  to  recover  the  same  : — Held, 
upon  the  construction  of  the  document  of  9th 
May,  1882,  that  B.  made  himself  answerable  for 
the  repayment  of  the  2,000/.  and  interest  in 
accordance  with  the  terms  of  the  mortgage  ; 
that  as  the  mortgagee  did  not  bind  himself  not 
to  sue  A.,  he  must  be  treated  as  having  agreed  to 
abstain  from  suing  for  a  reasonable  time  ;  that 
such  time  expired  long  before  the  commence- 
ment of  six  years  before  the  action  was  brought, 
and  that  therefore  the  mortgagee's  claim  against 
B.  was  barred  by  the  Statute  of  Limitations 
<21  Jac.  1,  c.  16).  JIentimY,PaddUon,'d  R.  450  ; 
68  L.  T.  405. 

Letter  by  Solicitor—Penonal  Liability.]  — 

The  defendant,  an  attorney,  wrote  the  following 
letter  to  the  plaintiff  :  "  Sir,— Mr.  W.  has  handed 
me  your  letter  of  the  3rd  respecting  the  non- 
payment of  the  bill  for  91/.  due  on  Saturday. 
I  am  now  making  arrangements  for  an  advance 
to  Mr.  W.,  to  enable  him  to  pay  this  and  other 
claims  upon  him  ;  and  if.you  will  have  the  goo<l- 
ness  to  hold  the  bill  for  a  few  days,  I  shall  be 
prepared  on  his  behalf  to  take  it  up."  The 
plaintiff  had  no  further  communication  with 
the  defendant,  and  on  the  receipt  of  the  letter 
was  not  aware  that  the  defendant  was  an 
attorney  :  —  Held,  in  an  action  against  the 
attorney  as  surety  for  the  amount  of  the  bill  of 
exchange,  that  this  letter  did  not  render  the 
defendant  personally  liable.  Allauxiy  v.  Duncan^ 
16L.  T.  264;  15  W.  R.  711. 

The  solicitor  for  the  petitioning  creditor,  on 
the  commission  being  superseded,  writes  to 
the  bankrupt,  '*!  am  ready  and  hereby  offer 
to  allow  and  pay  the  costs"  incurred  by  the 
bankrupt  in  petitioning  for  the  supersedeas : — 
Held,  that  the  solicitor  was  personally  liable 
on  this  undertaking,  and  that  the  bankrupt 
might  petition  for  an  onler  on  the  solicitor  to 
pay  these  costs,  notwithstanding  a  subsequent 
commission  had  issued  against  him,  under 
which  he  had  not  obtained  his  certificate,  his 
assignees  disclaiming  all  interest  in  the  matter. 
lientlry,  Ex  parte,  2  Deac.  &  C.  578  ;  2  L.  J., 
Bk.  39. 


any  right  to  another  person  in  whose  favour  a  draft 
or  bill  is  drawn  on  C.  &  Co.  at  the  request  of  S.  to 
proceed  against  C.  &  Co. ,  there  being  no  considera- 
tion between  the  drawee  and  C.  &  Co.  Ratten- 
bury  V.  Fenton,  3  Myl.  &  K.  605  ;  3  L.  J.,  Ch.  203. 

Semble,  that  if  the  agreement  bad  gone  on 
to  state  in  whose  favour  the  draft  was  to  be 
drawn,  there  would  have  been  an  equity  raised,  lb. 

There  is  no  consideration  between  the  pur- 
chaser and  the  vendor's  creditor  to  entitle  the 
latter  to  recover  from  the  purchaser  the  amount 
of  repairs  done  to  the  subject  matter  of  the  sale. 
lb. 

CflmnBO  giying  time  to  Xakere.] — A  document, 
in  the  form  of  a  joint  and  several  promissory 
note  by  a  pnncipal  debtor  and  a  surety  for  5/. 
payable  by  instalments,  with  the  proviso  that,  in 
case  of  default  in  payment  of  any  one  of  the 
instalments,  the  whole  amount  remaining  unpaid 
should  become  due,  concluded  with  the  following 
clause,  namely  :  "  Time  may  be  given  to  either 
without  the  consent  of  the  other  and  without 
prejudice  to  the  rights  of  the  holders  to  proceed 
against  either  party,  notwithstanding  time  may 
be  given  to  another  "  : — Held,  that  the  clause 
was  a  mere  consent  or  licence  that  time  may  be 
given  to  the  principal  debtor,  and  that  if  time 
be  so  given  the  surety  will  not  avail  himself  of 
that  as  a  defence.  Yates  v.  Ecans^  61  L.  J., 
Q.  B.  446  ;  66  L.  T.  532  ;  56  J.  P.  565. 

Oontraet  tliat  Kotei  be  held  as  Seeurity  only.] 

— The  payee  of  two  promissory  notes  being 
about  to  sue  the  maker,  the  brother  of  the 
maker  agreed  to  pay  200/.  to  the  payee  in  trust 
for  E.,  or  6/.  10«.  per  quarter,  so  long  as  the  200/. 
should  be  unpaid,  so  that  the  notes  should  be 
suspended  and  rendered  inoperative  so  long  as 
the  brother  continued  to  pay  6/.  10^.  a  quarter 
to  the  payee  ;  and  on  payinent  of  the  200/.,  all 
claim  on  the  notes  to  cease,  and  the  same  to  be 
given  up.  The  brother  not  having  paid  the 
6/.  10*.  to  the  payee  for  two  quarters,  but  having 
paid  these  sums  to  E.,  the  cestui  que  trust  (as 
the  latter  admitted),  the  payee  brought  his 
action  upon  the  notes  against  the  maker : — 
Held,  in  eri-or,  reversing  the  judgment  of  the 
queen's  bench,  that  the  agreement  could  not 
be  pleaded  in  bar  to  the  action  upon  the  note, 
but  might  be  the  subject  of  a  cross-action.  Held, 
in  equity,  that  the  agreement  must  be  construed 
as  a  contract  by  the  brother  to  provide  for  E.  the 
annuity  of  25/.  or  the  gross  sum  of  200/.,  as  a 
substitute  for  the  two  notes,  and  by  the  payee 
that  the  two  notes  should  thenceforth  be  only  as 
security  for  the  performance  of  such  contract ; 
and  not  as  an  agreement,  under  which  the 
original  right  of  the  payee  against  the  makej 
would  revive  on  any  failurc  of  the  quarterly 
payments  by  the  brother ;  that  the  brother  was 
entitled  to  the  specific  performance  of  the  agree- 
ment in  equity,  not  on  the  ground  of  the  circuity 
of  cross-actions  which  the  rnle  of  law  occasioned, 
but  on  the  gi-ound  that  this  court,  by  modifying 
its  decree,  could  give  to  all  parties  the  benefit 
of  the  agreement,  whilst  a  court  of  law,  being 
unable  so  to  modify  its  judgment,  could  not  give 
to  one  party  the  benefit  of  the  agreement, 
without  depriving  another  party  altogether  of 
such  benefit.    Beech  v.  Ford^  7  Hare,  208. 


Agreement  to  Answer  Draft  of  Prinoipal 
—  Liability  on  Draft  drawn  at  request  of 
Prinoipal.]  —  An  agreement  by  C.  &  Co.  to 
answer  the  draft  of  S.  for  rcpaira,  will  not  give  I  Rep.  176  ;  1  Esp.  200  ;  3  R.  R.  147. 

37—2 


Deed  of  Surety— Effect  of.] — The  deed  of  a 
surety  does  not  extinguish  the  simple  contract 
debt  of  the  principal.     White  v.  Cuyler^  6  Term 
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b.  Contlnuixigr  Guarantees. 


Tennination  of— Effect  of  Death  and  Kotico.] 

— A  continuing  guarantee  is  not  ipso  facto 
revoked  by  the  death  of  the  guarantor.  But 
notice  of  the  death  of  the  guarantor  and  of  the 
existence  of  a  will,  given  to  the  holder  of  the 
guarantee,  is  constructive  notice  of  the  deter- 
mination of  the  guarant.ee  as  to  future  advances. 
Coulthart  v.  aement^im,  49  L.  J.,  Q.  B.  204  ;  5 
Q.  B.  D.  42  ;  41  L.  T.  798  ;  28  W.  R.  355. 

A.  desiring  to  become  an  underwriting  member 
of  Lloyd's,  B.  gave  a  guarantee  to  the  committee 
of  that  boily  on  behalf  of  A.,  in  which  he  held 
himself  responsible  ''  for  all  his  engagements  in 
that  capacity  "  : — Held  (affirming  the  decision  of 
Fry,  J.),  that  the  guarantee  was  not  determined 
by  the  death  of  the  guarantor  or  by  notice  of  his 
death.  Calvert  v.  Gordon  (3  M.  &  Hy.  124) 
followed.  Lloyds  v.  Harper^  50  L.  J.,  Ch.  140  ; 
16  Ch.  D.  290 ;  43  L.  T.  481  ;  29  W.  R.  452— 
C.A. 

A  firm  of  bankers  took  a  continuing  guarantee 
for  advances  to  a  customer,  in  the  form  of  a  joint 
and  several  bond.  One  of  the  sureties  died  and, 
after  notice  thereof,  the  bank  made  further 
advances  to  the  customer.  Held,  that  the 
remaining  surety  was  liable  for  such  advances. 
Beckett  v.  Addyman^  51  L.  J.,  Q.  B.  597  ;  9 
Q.  B.  D.  783— C.  A. 

A  guarantee  was  determinable  by  six  months' 
notice.  The  guarantor  died,  leaving  as  his 
executor  the  debtor  on  whose  behalf  the  guaran- 
tee was  given.  The  creditors  to  whom  the 
guarantee  was  given  continued  to  make  advances 
to  the  debtor,  knowing  that  there  was  no  personal 
estate  to  answer  the  guarantee : — Held,  that, 
under  the  circumstances,  the  creditors  were  not 
entitled  to  the  benefit  of  the  guarantee  for  their 
advances  subsequent  to  the  death.  The  death 
alone  did  not  determine  the  guarantee.  Harris 
V.  Fawcett,  42  L.  J.,  Ch.  502  ;  L.  R.  8  Ch.  866 ; 
29  L.  T.  84  ;  21  W.  R.  742. 

A.  having  guaranteed  thus :  "  To  C.  D.  I 
request  you  will  credit  E.  F.,  and  in  considera- 
tion thereof  I  guarantee  the  running  balance  "  : 
—Held,  that  this  promise  was  not  revoked  by 
A.'s  death  without  notice  to  C.  D.  from  the 
executor.  Bradbury  v.  Morgan,  1  H.  &  C.  249  ; 
31  L.  J.,  Ex.  462 ;  8  Jur.  (N.8.)  918  ;  7  L,  T.  104  ; 
10  W.  R.  776. 

When  a  guarantee  is  terminable  by  notice  by 
the  guarantor  "or  his  representatives,"  but  is 
otherwise  silent  as  to  its  continuance  after  the 
death  of  the  guarantor,  his  legal  peraonal  repre- 
sentatives are  meant,  and  notice  of  the  death  of 
the  guarantor  given  to  the  obligees  otherwise 
than  by  such  legal  personal  representatives  is  not 
sufficient  to  determine  the  guarantee.  Coulthart 
V.  ClementMon  (5  Q.  B.  D.  42)  discussed.  Silreg' 
ter^  In  re.  Midlatid  By.  v.  Silvester^  64  L.  J..  Ch. 
390  :  [1895]  1  Ch.  573  ;  13  R.  448  ;  72  L.  T.  283  ; 
43  W.  R.  443. 

S.  guaranteed  the  account  of  T.  at  a  bank  by 
two  guarantees,  one  for  150/.,  the  other  for  400/. 
By  the  terms  of  the  guarantees  the  surety 
guaranteed  to  the  bank  *'  the  repayment  of  all 
moneys  which  shall  at  any  time  be  due  from  " 
the  customer  "  to  you  on  the  general  balance  of 
his  account  with  you  "  ;  the  guarantee  was  more- 
over to  be  "a  continuing  guarantee  to  the  extent 
at  any  one  time  of"  the  sums  respectively 
named,  and  was  not  to  be  considered  as  wholly 
or  partially  satisfied  by  the  payment  at  any 
time  of  any  sums  due  on  such  general  balance  ; 


and  any  indulgence  granted  by  the  bank  was  not 
to  prejudice  the  guarantee.  S.  died,  leaving  T. 
and  another  executors.  The  bank  on  receiving' 
notice  of  his  death,  without  any  communication 
with  the  executors  beyond  what  would  appear 
in  T.'s  pass-book,  closed  T.'s  account,  which  was 
overdrawn,  and  opened  a  new  account  with  him, 
in  which  they  did  not  debit  him  with  the  amount 
of  the  overdraft,  but  debited  him  with  interest 
on  the  same,  and  continued  the  account  until  he 
went  into  liquidation,  when  it  also  was  over- 
drawn: — Held,  that  there  was  no  contract, 
express  or  implied,  which  obliged  the  debtor  and 
creditor  to  appropriate  to  the  old  overdraft  the 
payments  made  by  the  debtor  after  the  deter- 
mination of  the  guarantee,  and  that  the  bank  was 
entitled  to  prove  against  the  estate  of  S.  for  the 
amount  of  the  old  overdraft,  less  the  amount  of 
the  dividend  which  they  had  received  on  it  in 
the  liquidation.  Sherry ^  In  re,  London  and 
Qmnty  Banking  Co.  v.  ferry,  53  L.  J.,  Ch.  404  ; 
25  Ch.  D.  692  ;  50  L.  T.  227 ;  32  W.  R.  394— 
C.A. 


Death  of  Joint  Onarantor — EBtoppel  b^ 


Conduct.] — A  joint  guarantee  is  not  determined 
by  the  death  of  one  of  the  guarantors  if  the  sur- 
vivors give  no  notice  that  they  will  not  be 
answerable.  Three  directors  of  a  company  gave 
a  joint  guarantee  to  a  bank  to  secure  the  balance 
of  the  company's  account  to  the  amount  of  2,000/. 
The  company  was  afterwards  wound  up  and 
reconstructed,  but  the  bank  was  only  told  that 
the  company  had  changed  its  name,  and  the 
account  was  continued  as  before : — Held,  in  an 
action  by  the  bank  to  recover  2,000/.  due  on  the 
account,  that  the  guarantors  were  estopped  by 
their  conduct  from  denying  that  the  guarantee 
remained  in  force.  Ashhy  v.  Day,  64  L.  T.  408  ; 
34  W.  R.  312— C.  A. 


Withdrawal.]— Semble,  that  a  general 


guarantee  under  seal  may,  under  certain  circum- 
stances;  be  withdrawTi  upon  the  terms  of  paying' 
all  that  may  be  due  under  it  at  the  time  of 
giving  notice  of  withdrawal.  Burgess  v.  Beer 
41  L.  J.,  Ch.  515  ;  L.  R.  13  Eq.  450  ;  26  L.  T. 
540;  20W.  R.  311. 

Upon  a  bond  conditioned  for  a  collecting- 
clerk  truly  accounting  for  and  paying  over 
moneys  received  by  him  from  time  to  time,  and 
at  all  times  during  his  continuance  in  the  ser- 
vice, the  obligor  cannot  discharge  himself  from 
further  liability  by  giving  notice  on  a  particular 
day  that  from  thenceforward  he  will  not  remain 
surety.  Culvert  v.  Gordon,  3  M.  &  Ry.  124 ;  T 
B.  &  C.  809  ;  7  L.  J.  (0.8.)  K.  B.  77. 

Nor  can  the  personal  representative  of  the 
obligor  discharge  himself  by  such  notice.    I  b. 

A  surety  may  protect  himself,  by  stipulating- 
in  the  guarantee  that  he  shall  be  at  liberty  to 
determine  his  liability  at  the  expimtion  of  a. 
specified  time  after  notice.    lb. 

A  company,  by  deetl,  guaranteed  the  defen- 
dants, upon  their  gross  annual  returns,  against 
loss  in  their  business,  during  the  term  of  two- 
years,  by  purchasers  of  goods  becoming  bank- 
rupt. The  guarantee  was  subject  to  the  follow- 
ing condition  :  '*  Every  guarantee  shall  be  made- 
for  a  specified  term,  but  all  guarantees  upon, 
gross  annual  returns,  floating  risks,  or  rent, 
whatever  may  be  the  original  term  of  the  same, 
shall,  from  the  expiration  of  such  original  term, 
be  treated  as  a  renewed  contract  of  the  like 
nature  and  conditions,  unless  either  the  member 
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interested  therein  or  the  board  of  directors  shall 
give  two  calendar  months*  notice  of  an  intention 
not  to  renew  the  same"  : — Held,  that  in  the 
event  of  no  notice  being  given,  the  guarantee 
became  a  renewed  contract  for  any  one  period 
of  two  years  from  the  expiration  of  the  original 
term,  and  was  not  from  time  to  time  renewable. 
Sfdvency  3[utvul  Guarantee  Co,  v.  Froane^ 
7  H.  &  N.  5  ;  31  L.  J.,  Ex.  193 ;  7  Jur.  (N.8.) 
«99. 

To  an  action  on  the  deed  of  guarantee,  the 
defendants  pleaded  that,  at  the  expiration  of 
the  original  term,  the  guarantee  was  rescinded  : 
— Held,  no  objection  to  the  plea  that  it  did  not 
state  that  the  guarantee  was  rescinded  by  deed. 

To  an  action  on  the  agreement  for  the  gua- 
rantee for  nonpayment  of  the  money  falling  due 
on  the  renewal  of  the  original  term,  it  is  a  good 
plea  that  the  defendant  had  exonerated  the 
plaintiff  from  giving  notice  of  an  intention  not 
to  renew,  and  the  agreement  was  mutually 
rescinded,  and  that  no  claim  had  been  made 
since  the  expiration  of  the  original  term  in 
respect  of  the  agreement  as  renewed.    Ih, 

A  guarantee  to  secure  moneys  to  be  advanced 
to  a  third  party  on  discount,  to  a  certain  extent, 
**  for  the  space  of  twelve  calendar  months,'*  is 
countermandable  within  that  time.  Offord  v. 
Darien,  12  C.  B.  (N.8.)  748  ;  31  L.  J.,  C.  P.  319  ; 

9  Jur.  (N.80  22  ;  6  L.  T.  679  ;  10  W.  R.  758. 

Biioharge  in  Bankrnptey.] — The  uncondi- 
tional discharge  of  a  debtor  in  liquidation  does 
not  release  his  sureties,  although  they  do  not 
assent  to.  but  protest  against  his  discharge. 
EllU  V.  Wilmot,  44  L.  J.,  Ex.  10  ;  L.  R.  10  Ex. 

10  ;  31  L.  T.  754  ;  23  W.  R.  214.  S.  P.,  Jacobst, 
Ex  part e^  Jaeobt^  In  re^  44  L.  J.,  Bk.  34  ;.  L.  R. 
10  Ch.  211  ;  31  L.  T.  745  ;  %^  W.  R.  251  ;  and 
Qlegg  v.  Qilhey,  46  L.  J..  Q.  B.  325  ;  2  Q.  B.  D. 
209  ;  .35  L.  T.  927  ;  25  W.  R.  311. 

The  defendant  gave  the  plaintiff  a  guarantee, 
to  the  extent  of  2^Z.,  but  revocable  at  his  option 
on  giving  him  notice  in  writing ;  and  afterwards 
became  bankrupt,  and  obtained  his  certificate  of 
conformity,  under  the  12  &  13  Vict.  c.  106,  but 
did  not  give  notice  to  determine  the  guarantee  : 
— Held,  that  the  certificate  was  no  bar  to  claims 
under  the  guarantee.  Boyd  v.  Rohinn^  5  C.  B. 
(N.S.)  597  ;  28  L.  J.,  C.  P.  73  ;  5  Jur.  (N.S.)  715  ; 
7  W.  R.  78— Ex.  Ch. 

What  are  Continiiing.]— P.,  who  had  annually 
given  C.  a  guarantee  expressly  limited  for  a  year, 
by  each  of  which  P.  guaranteed  the  amount  "  for 
the  time  being  due  "  from  F.  to  C.  for  coals  sold 
to  him,  gave  C.,  during  the  currency  of  the  last 
of  these  annual  guarantees,  a  guarantee  which, 
after  reciting  that  F.  was  indebted  to  C.  in 
2,205Z.  3«.  9^.,  in  addition  to  his  liability  upon 
two  acceptances  of  P.  for  750Z.  each,  indorsed  by 
F.  to  C,  and  that  C.  was  pressing  for  the  imme- 
diate payment  of  the  2,205Z.  3*.  9rf.,  was  as 
follows  :  *'  Now  1  do  hereby  in  consideration  of 
your  forbearing  to  take  immediate  steps  for  the 
recovery  of  the  said  sum,  guarantee  the  payment 
of  and  agree  to  become  responsible  for  any  sum 
of  mone}'  for  the  time  being  due  from  F.  to  you, 
whether  in  addition  to  the  2,205Z.  at.  9rf'.  or 
not "  : — Held,  that  this  was  a  continuing  gua- 
rantee, and  extended  to  a  debt  due  from  F.  to  C. 
for  goods  supplied  after  the  guarantee  had  been 
given,  and  that  there  was  therefore  a  good 
consideration  for  such  guarantee.     CAeis  v.  l*ach^ 


39  L.  J.,  C.  P.  63  ;  L.  R.  5  C.  P.  65  ;  18  W.  R. 
292. 


Amonnta  Bne.  ] — A  father  gave  his  son  a 


promissory  note  for  2,000/.,  which  was  indorsed 
by  the  son,  and  discounted  by  a  banking  com- 
pany, who  took  from  the  father  an  agreement 
under  seal,  that  in  consideration  of  their  dis- 
counting the  note,  certain  deeds  of  the  father's 
deposited  at  the  same  time  should  remain  a 
security  for  all  the  money  due  or  to  become  due 
from  the  son  to  the  company  on  any  account 
whatsoever.  At  the  date  of  the  agreement  the 
son  owed  the  company  3,000/.  upon  a  running 
account,  and  the  amount  was  subsequently 
increased  to  5,000Z.  The  father  having  died  : — 
Held,  that  the  agreement  was  a  continuing 
guarantee,  and  that  the  bank  was  entitled  to 
prove  against  the  father's  estate,  not  only  for 
the  2,000/.,  the  amount  of  the  note,  but  for  aJl 
sums  due  to  them  from  the  son.  Burgess  v.  Ene^ 
41  L.  J.,  Ch.  515 ;  L.  R.  13  Eq.  450  ;  26  L.  T. 
540  ;  20  W.  R.  311. 

Where  a  bond  which,  on  the  face  of  it,  appears 
to  be  a  simple  money  bond,  is  given  to  secure  a 
sum  certfdn  with  interest,  it  must  be  construed, 
so  far  at  least  as  regartls  the  surety,  as  given  to 
secure  the  debt  then  existing,  and  not  to  cover 
floating  balances.  Walker  v.  Hardman^  4  CI.  & 
F.  258;  11  Bligh.  292.  See  Pease  y.  Hurst,  5 
M.  &  Ry.  88 ;  10  B.  &  C.  122  ;  8  L.  J.  (0.8.) 
K.  B.  94. 

Primd  facie,  a  continuing  guarantee  limited  in 
amount  to  secure  a  floating  balance  is,  as  between 
surety  and  creditor,  a  guarantee  of  so  much  only 
of  the  debt  as  does  not  exceed  the  sum  named 
in  the  limitation,  for  it  is  to  be  presumed  that 
the  surety  does  not  contemplate  the  creditors 
allowing  the  debtor  to  become  indebted  to  him 
beyond  that  amount.  No  such  presumption 
arises  where  the  debt,  in  respect  of  which  the 
bond  is  given,  is  an  ascertained  amount  exceed- 
ing the  sum  named  in  the  limitation.  Ellis  v. 
Emanuel,  46  L.  J.,  Ex.  25 ;  1  Ex.  D.  157 ;  34 
L.  T.  553  ;  24  W.  R.  832. 


*  <  AdTaneet "  —  Parol   Eridenoe.  ]  —  G., 


knowing  that  his  son  C,  who  was  a  stock-broker 
in  London,  required  atlvances  for  the  purpose  of 
his  business,  gave  to  a  bank  a  letter  of  guarantee, 
undertaking  to  guarantee  any  advances  made  to 
C.  to  the  extent  of  1,000/.  After  the  death  of 
G..  the  bank  sought  to  prove  on  his  estate  in 
respect  of  four  items : — 1,  a  promissory  note  of 
C.  to  the  bank  for  440/.  dated  the  30th  August, 
1880,  at  six  months  ;  2,  a  sum  of  32/.,  balance 
due  on  a  bill  of  exchange  drawn  by  D.,  and 
accepted  by  E.,  dated  the  6th  October,  1880,  at 
six  months  ;  3,  a  promissory  note  for  490/.  of  B. 
to  the  bank,  dated  the  18th  October,  1880,  at  six 
months,  and  4,  7/.  6*.  6<i.,  the  overdraft  of  C.'s 
current  account.  The  promissory  note  for  440/. 
had  keen  renewed  more  than  once,  and  this  note, 
and  the  renewals,  and  the  bill  of  exchange  had 
been  placed  to  the  credit  of  C.'s  account  with 
the  bank  while  current,  and  transferred  to  the 
debit  side  of  his  account  when  due,  discount 
being  charged  in  cases  of  renewal  to  C.'s  account. 
C.  drew  upon  the  bank  to  the  full  amount  for 
which  he  was  thus  credited.  C.'s  name  was  not 
on  the  bill  of  exchange,  but  the  bank  cashed  it 
on  his  guarantee,  and  the  proceeds  were  placed 
to  C.'s  credit.  The  promissory  note  for  490/. 
represente<l  a  note  given  to  the  bank  by  B. 
some   years    previously    to    the   date    of    G.'s 
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gtuirantee,  the  amount  of  which  hacl  been  then 
advanced  to  C.  No  entry  of  this  note  or  its 
renewals  appeared  in  C.'s  current  account, 
although  the  amount  of  the  discounts  on  it 
were  charged : — Held,  (1),  that  to  aid  in  the 
construction  of  the  guarantee,  parol  evidence 
was  admissible  of  the  circumstances  under  which 
it  was  given  ;  (2),  that  under  the  circumstances, 
the  guarantee  was  a  continuing  guarantee,  ex- 
tending to  advances  made  after  its  date ;  (8), 
that  ^^ advances"  was  not  confined  to  cash 
advances  or  overdrafts,  but  included  the  pro- 
ceeds of  bills  or  notes  discounted  by  the  bank, 
and  placed  to  C.'s  credit ;  (4),  that  the  right  of 
the  bank  to  sue  on  bills  and  notes  being  sus- 
pended during  their  cun*ency  was  not  a  giving 
of  time  within  the  rule  which  discharges  a 
surety ;  but  that,  whether  each  renewal  was 
equivalent  to  a  fresh  and  independent  advance 
or  not,  the  amount  advanced  by  the  bank  to  C. 
was  within  the  guarantee ;  (5),  that  the  bank 
could  not  sustain  against  G/s  estate  a  claim 
upon  the  note  for  490/.  Orahame  v.  Orahnme^ 
19  L.  R.,  Ir.  249. 


Until  Kotiee.l— The  plaintiffs  (of  whom 


D.  had  been  in  the  habit  of  buying  goods)  having 
heard  of  a  bill  of  sale  given  by  D.  to  the  defen- 
dants, declined  to  let  D.  have  certain  goods 
which  he  had  then  bought  of  them  without  a 
telegram  from  the  defendants  that  they  would 
be  answerable  for  them.  They  sent  such  tele- 
gram, and  D.  had  the  goods,  and  in  due  time 
paid  for  them.  By  the  post  of  the  same  day  on 
which  the  telegram  was  dispatched,  the  defen- 
dants sent  to  the  plaintijQb  a  letter,  in  which, 
after  referring  to  the  tel^^m,  and  stating  that 
they  had  done  business  with  D.  for  five  years, 
and  had  never  known  anything  dishonest  in  his 
transactions,  they  wrote,  "  What  you  have  heard 
was  done  to  protect  him  from  a  dishonest  trades- 
man, and  will  in  no  way,  we  hope,  be  to  the 
injury  of  his  creditors.  Having  every  confidence 
in  him.  he  has  but  to  call  upon  us  for  a  cheque, 
and  have  it  with  pleasure,  for  any  account  he 
may  have  with  you.  When  to  the  contrary,  we 
will  write  you"  : — Held,  that  this  letter  was  a 
continuing  guarantee  for  the  amount  of  goods 
D.  should  buy  of  the  plaintiffs  until  they  should 
hear  from  the  defendants  to  the  contrary.  Nirt- 
tingJiam  Hide^  Skin,  «f<?.,  Co,  v.  Bottrill,  42  L.  J., 
C.  P.  266 ;  L.  R.  8  C.  P,  694  ;  29  L.  T.  134  ;  21 
W.  R.  739. 

Action  against  one  of  the  obligors  of  a  joint 
and  several  bond.  By  the  condition  which  recited 
an  agreement  by  a  banking  firm,  to  discount  bills, 
and  otherwise  to  advance  to  one  of  the  obligors 
any  sums  of  money  not  exceeding  at  any  one  or 
more  time  or  times  200/.  upon  security,  the 
bond  was  to  be  void,  if  the  obligors,  or  any  or 
either  of  them,  should  pay  to  the  banking  firm, 
and  any  other  person  who  should  become  a 
partner  in  the  firm,  all  such  sums  not  exceeding 
200/.,  as  the  firm  or  any  future  partner  should 
advance  the  obligor  on  bills,  &c.,  which  he  might 
from  time  to  time  draw  upon  or  get  discounted 
by  them,  within  three  months  after  notice  to 
pay  such  sums  : — Held,  first,  that  the  bond  was 
a  continuing  security.  BaUon  v.  S^earnui7i,  3 
P.  &  D.  77  ;  9  A.  &  E.  298. 

Held,  secondly,  that  an  averment  that  200/. 
was  due,  and  that  notice  thereof  had  been  given 
to  the  defendant,  was  no  notice  to  him  to  pay, 
and  so  the  nonpayment  by  him  no  breach  of  the 
condition  shown.    Ih. 


Until  Payment.] — R.  &  Co.  being  about 

to  open  an  account  with  the  Union  Bank,  the 
defendant  and  one  Black  signed  the  following 
guarantee  : — "  In  consideration  of  the  Union 
Bank  agreeing  to  advance  and  advancing  to 
R.  &  Co.  any  sum  or  sums  of  money  they  may 
requii-e  during  the  next  eighteen  months,  not 
exceeding  in  the  whole  1,000/.,  we  hereby  jointly 
and  sevei-ally  guarantee  the  payment  of  any  such 
sum  as  may  be  owing  to  the  bank  at  the  expira- 
tion of  the  said  period  of  eighteen  months,*' 
1 ,000/.  was  placed  by  the  bank  to  the  credit  of 
R.  &  Co.'s  drawing-account,  and  R.  &  Co.  were 
debited  with  1,000/.  in  a  loan  account.  R.  &  Co. 
from  time  to  time  drew  cheques  against,  and 
paid  money  to  the  ci-edit  of,  their  drawing  account. 
Over  1000/.  was  thus  paid  in  by  R.  &  Co.,  and 
they  were  not  debtors  on  the  drawing  account 
when  it  was  finally  closed.  The  loan  account 
remained  unMltei-ed.  The  bank  sued  the  defen- 
dant for  1,000/.  on  the  guarantee,  and  after  the 
commencement  of  the  action  Black  paid  the  bank 
500/.  in  discharge  of  his  liability.  The  defendant 
did  not  plead  this  payment : — Held,  that  the 
guarantee  was  a  continuing  one,  and  that  the 
defendant's  liability  was  not  discharged  by  the 
payments  made  by  R  &  Co.  Laurie  v.  Schvle- 
field,  38  L.  J.,  C.  P.  290  ;  L.  R:  4  C.  P.  622  ;  20 
L.  T.  852  ;  17  W.  R.  931. 

Limited  Credit.] — Certain  of  the  creditors 

of  a  company  guaranteed  personally  to  the  com- 
pany's bankers  the  drafts  of  the  agent  of  the 
company  to  the  extent  of  1,000/.,  and  1,000/. 
further,  undertaking  to  provide  the  bankers- 
with  funds  to  meet  the  acceptances  before 
maturity.  The  company  kept  a  current  account 
with  the  bankers,  and  the  drafts  of  its  agent 
were  from  time  to  time  honoured  and  debited  to 
this  current  account.  One  of  the  guarantors 
died,  and  his  estate  was  under  the  administra- 
tion of  the  court.  The  company's  current 
account  had  been  constantly  oveixli-awn  ;  at  the 
date  of  the  testator's  death  it  was  overdrawn  to 
the  amount  of  1,605/.  18«.  6^. ;  and  the  com> 
pany  was  now  in  liquidation : — Held,  tljat  the 
guarantees  given  were  a  continuing  security  not 
satisfied  by  the  earlier  credits  in  the  current 
account,  and  that,  therefore,  the  bankers  were 
entitled  to  prove  against  the  testator's  estate  for 
the  sum  of  1,606/.  18*.  6d.  and  interest  at  four 
per  cent,  frem  the  date  of  the  testator's  death. 
Boiith,  In  re.  Browning  v.  Baldtvin,  40  L.  T. 
248  ;  27  W.  R.  644. 

Other  Caiei.] — The  defendant  gave  to  the 
plaintiff,  a  cattle  dealer,  a  guarantee  in  the  fol- 
lowing words  : — "  50/.  I,  J.  M.,  of  &c.,  will  be 
answerable  for  60/.  sterling  that  W.  Y.,  of  &c., 
butcher,  may  buy  of  Mr.  J.  H. "  : — Held,  a  con- 
tinuing guarantee  to  the  extent  of  50/.,  as  it 
appeared  from  the  circumstances  under  which 
the  guarantee  was  given  that  the  parties  con- 
templated a  continuing  supply  of  stock  to  W.  Y. 
in  his  trade  of  a  butcher.  Hetficld  v.  J/mrftntv, 
L.  R.  4  C.  P.  596  ;  20  L.  T.  746. 

Where,  by  a  written  guarantee,  A.  becomes 
bound  to  B.  for  any  debt  C.  may  contract  with 
him,  not  exceeding  100/.,  the  guarantee  is  not 
extinguished  by  one  dealing  between  B.and  C.to 
that  amount,  but  extends  to  any  debt  of  100/. 
which  C.  may  afterwards  owe  to  B.  Mei'le  v, 
WelU,  2  Camp.  413. 

A  guarantee  by  the  defendant  to  the  plaintiff 
"  for  any  goods  he  hath  or  may  supply  W.  P. 
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with,  to  the  amoant  of  lOOZ./'  is  a  contioaing  or 
standing  guarantee  to  that  extent  for  goods 
which  may  at  any  time  have  been  supplied  to 
W.  P.  until  the  credit  is  recalled,  although  goods 
to  more  than  100/.  have  been  before  supplied 
and  paid  for.  Maton  v.  Pritchard,  12  East, 
227  ;  2  Camp.  436  ;  11  R.  R.  369. 

B.  being  indebted  to  the  firm  of  W.  k.  P. 
gave  them  a  memorandum  of  charge  on  lease- 
hold premises,  subject  to  a  prior  mortgage. 
The  memorandum  charged  the  premises  "  with 
the  payment  of  1002.  for  goods  delivered,  or  to 
be  aelivered,  to  me  by  you  to  that  amount." 
The  prior  mortgage  was  afterwards  transferred 
to  the  defendant.  Between  the  date  of  the 
memorandum  of  charge  and  the  transfer  of  the 
prior  mortgage,  W.  k  P.  had  delivered  goods 
to  B.,  and  received  cash  from  him  on  account  to 
120/. ;  but  on  the  balance  of  account,  just  before 
the  transfer  the  sum  of  Sll,  4«.  id.  was  due  to 
W.  &  P. : — Held,  that  the  security  given  by 
the  memorandum  of  charge  of  100/.  and  payment 
thereon  did  not  expire  upon  the  delivery  of 
goods  to  the  amount,  but  was  a  continuing 
security.  Weston  v.  Empire  Assurance  Corpora- 
tioHy  19  L.  T.  305. 

An  undertaking  to  be  answerable  to  a  given 
amount  for  any  goods  supplied  by  A.  to  B.,  after 
goods  to  that  amount  have  been  supplied  and 
paid  for,  still  remains  in  force  while  A.  supplies 
B.  with  goods  on  the  same  footing,  until  revoked 
by  the  surety.  But  as  sooq  as  A.  alters  the 
credit  on  which  he  supplies  the  goods  to  B.,  the 
surety  is  discharged.  Jiastow  v.  Bennett,  3  Camp. 
220. 

*'  I  hereby  agree  to  guarantee  the  payment  of 
goods,  to  be  delivered  in  umbrellas  and  parasols 
to  1.  and  £.  S.,  according  to  the  custom  of  their 
trading  with  you,  in  200/. ; "  and  the  custom  of 
trading  between  the  plaintiff  and  1.  and  E.  S. 
being  to  make  up  monthly  accounts  of  goods 
delivered,  and  for  I.  and  E.  S.  to  give  acceptances 
for  the  amoant  of  each  monthly  account,  is  a 
continuing  guarantee.  Hargrare  v.  Smee,  3 
M.  &  P.  573 ;  6  Bing.  244  ;  8  L.  J.  (o.s.)  C.  P. 
46  ;  31  R.  R.  407. 

"  In  consideration  of  your  supplying  my 
nephew  V.  with  china  and  earthenware,  I 
guarantee  the  payment  of  any  bills  you  may 
draw  on  him  on  account  thereof,  to  the  amount 
of  200/. "  is  a  continuing  guarantee,  and  the 
defendant  is  liable  upon  it,  although,  after  it 
was  given,  goods  to  a  greater  amount  than  200/. 
have  been  supplied  to,  and  paid  for  by,  V. 
Mayer  v.  Isaac,  6  M.  &  W.  605  ;  9  L.  J.,  Ex. 
225  ;  4  Jur.  437. 

The  following  guarantee,  "In  consideration 
of  your  agreeing  to  supply  goods  to  K.  at  two 
months*  credit,  I  agree  to  guarantee  his  present 
or  any  future  debt  with  you  to  the  amount  of 
60/.  Should  he  fail  to  pay  at  the  expiration  of 
the  above  credit,  I  bind  myself  to  pay  you 
w^ithin  seven  days  from  the  date  of  receiving 
notice  from  you,"  is  a  continuing  guarantee. 
Martin  v.  Wright,  6  Q.  B.  917  ;  14  L.  J.,  Q.  B. 
142  ;  9  Jur.  178. 

"  In  consideration  of  your  extending  the  credit 
already  given  to  my  son,  and  agreeing  to  draw 
upon  him  at  three  months  from  the  1st  of  the 
following  month  for  all  goods  purchased  up  tti 
the  20th  of  the  preceding  month,  I  hereby,  at 
your  request,  guarantee  the  payment,  and  agree 
to  pay  you  any  sum  that  shall  be  due  and  owing 
to  you  on  his  account  for  goods  supplied,"  is  a 
continuing  guarantee.    Ilitclicock  v.  Ilumphrnj, 


6  Scott  (N.R.)  540  ;  5  Man.  &  G.  559 ;  12  L.  J., 
C.  P.  235  ;  7  Jur.  423. 

"In  consideration  of  the  plaintiff  having 
agreed  to  stay  all  further  proceedings  at  law 
against  the  defendant,  T  hereby  undertake,  and 
promise  and  agree  with  the  plaintiff,  that,  if 
J.  B.  M.  shall  die  in  the  lifetime  of  his  father,  I 
will,  within  six  months  after  his  father's  decease, 
pay  the  plaintiff  165/.,"  is  a  guarantee  con- 
tinuing, and  may  be  declared  on  as  executorv. 
Tanner  v.  Moore,  9  Q.  B.  1  ;  15  L.  J.,  Q.  B.  391  ; 
11  Jur.  11. 

A  bond  conditioned  to  indemnify  and  save 
harmless  the  obligees,  for  "  such  sums  as  they  in 
their  banking  business  should  within  ten  years 
advance  or  pay,  or  be  obligeil  to  advance  or  pay 
for  on  account  of  their  accepting,  discount- 
ing, &c.,  any  bill  of  exchange,  notes,  &c.,  which 
A.  should  from  time  to  time  draw  upon  or  make 
payable  at  their  house ;  and  also  other  sums 
which  they,  within  the  period  aforesaid,  should 
otherwise  lay  out,  pay,  &c.,  on  the  credit  of  A., 
or  on  his  account ;  and  also  all  such  wages  and 
allowances  for  advancing,  paying,  &c.,  such 
bills,  &c.,  advances,  payments,  &c.,  engagements, 
and  accommodations,  not  exceeding  5,000/.  in 
the  whole,  together  with  interest  on  such 
advances,  &c."  —  guarantees  running  accounts, 
and  is  not  satisfied  by  the  first  payment  of 
5,000/.  Williams  v.  Rawlinson,  3  Bing.  71 ; 
10  Moore,  362  ;  R.  &  M.  233  ;  8  L.  J.  (0.8 J  C.  P. 
164  ;  28  R.  R.  584. 

The  following  guarantee,  "  Whereas  W.  C.  is 
indebted  to  you  in  a  sum  of  money,  and  may 
have  occasion  for  further  purchases  from  you ; 
as  an  inducement  to  you  to  sell  him  such  goods, 
and  continue  your  dealings  with  him,  1  agree 
and  undertake  to  guarantee  you  in  100/.,  payable 
to  you  iij  default  on  the  part  of  W.  C.  for  two 
months,"  is  a  continuing  guarantee.  Allan  v. 
Kenning,  2  M.  &  Scott,  769  :  9  Bing.  618. 

The  defendant's  sou  being  indebted  to  the 
plaintiffs  for  goods  supplied  to  the  amount  of 
170/.,  which  was  made  up  of  several  small 
monthly  accounts,  was  pressed  for  payment  or 
security.  He  thereupon  paid  9/.  in  cash,  and 
gave  a  promissory  note  for  61/.,  and  a  guarantee 
by  the  defendant  in  the  following  terms :  "  In 
consideration  of  the  credit  given  by  the  H.  G. 
Co.  to  my  son  for  coal  supplied  by  them  to  him, 
I  hold  myself  responsible  as  a  guarantee  for  the 
sum  of  100/.,  and,  in  default  of  bis  payment  of 
any  accounts  due,  I  bind  myself  to  pay  the 
H.  G.  Co.  whatever  may  be  owing,  to  an  amount 
not  exceeding  100/."  The  supply  of  goods 
having  been  subsequently  continued,  and  a 
further  debt  contracted,  exceeding  100/. : — Held, 
that  the  defendant  was  liable  to  pay  100/.  towards 
the  price  of  the  goods  supplied  to  his  son  after 
the  date  of  the  guarantee.  Wood  v.  Priestner, 
36  L.  J.,  Ex.  J  27  ;  L.  R.  2  Ex.  282  ;  15  W.  R. 
912— Ex.  Ch.    Affirming,  15  L.  T.  317. 

A  guarantee  in  the  following  wortls,  "  I  hereby 
agree  to  be  answerable  for  the  payment  of  50/. 
for  T.  Lcrigo,  in  case  T.  Lerigo  does  not  pay  for 
the  gin  which  he  receives  from  you,  and  I  will 
pay  the  amount,"  is  not  a  continuing  guarantee. 
Xicholson  V.  Paget,  1  C.  &  M.  48 ;  3  Tyr.  164  ; 
5  Car.  &  P.  395  ;  2  L.  J.,  Ex.  18. 

A  written  memorandum  to  guarantee  the  pay- 
ment of  A.  to  the  extent  of  CiO/.  at  quarterly 
account,  bill  two  months,  for  gootls  to  be  pur- 
;  chased  by  him  of  the  plaintiff,  is  not  a  continuing 
guarantee  to  that  extent  for  gootls  to  be 
supplied  at  any  time  to  A.  until  the  credit  is 
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recalled,  but  is  applicable  only  to  the  first 
quarterly  payment  after  it  is  given.  Melville  v. 
Hayden,  3  B.  &  Aid.  593;  22  R.  R.  495. 

A  bond  entered  into  by  A.  and  B.  to  the  plain- 
tiff, to  enable  A.  to  carry  on  his  trade,  conditioned 
for  the  payment  of  all  such  sums  not  exceetling 
3,000Z.,  which  should  at  any  time  thereafter  b« 
advanced  by  the  plaintiff  to  A.,  is  not  a  con- 
tinuing guarantee  to  the  extent  of  3,000/.  for 
advances  made  at  any  time,  but  only  a  guarantee 
for  advances  once  made  to  the  extent  of  3.000/. 
Kirby  v.  Marlborough  (^Duke),  2  M.  dc  S.  18  : 
14  R.  R.  573. 

"I  hereby  agree  to  be  answerable  to  K.  for 
the  amount  of  five  sacks  of  flour,  delivered  to  T., 
payable  in  one  month,  November  18th,  T.  G.,"  is 
a  guarantee  for  flour,  not  exceeding  five  sacks 
delivered  at  one  time,  and  not  a  continuing 
guarantee  for  parcels  delivered  at  various  subse- 
quent periods,  though  not  exceeding  in  the 
whole  five  sacks.  Kay  v.  Grores,  6  Ring.  276 ; 
3  M.  &  P.  634 ;  4  Cox.  &  P.  72  ;  8  L.  J.  (o.s.) 
C.  P.  9. 

A  guarantee  for  the  payment  of  coals  to  the 
amount  of  50/.,  for  which  the  defendant  would 
be  answerable  at  any  time,  is  not  a  continuing 
guarantee.     Bovill  v.  Turner^  2  Chit.  205. 

Amount  of  Liability  on.] — See  post,  col.  1189. 

o.  Conditional  GKiaranteea. 

Nature  of  Condition.] — A  bank  having  ad- 
vanced certain  sums  to  a  company,  mwle  a 
further  advance  upon  the  personal  security  of 
three  of  the  directors.  Five  of  the  guarantors 
for  the  amount  secured  by  an  earlier  bond 
signed  an  agreement  that  they  would  join  the 
three  directors  in  guaranteeing  repayment  to 
the  bank  of  the  further  advance  in  equal  pro- 
portions with  the  three  directors.  One  of  the 
five  who  signed  this  agreement  stated  by  his 
aflSdavit  that  his  signature  (if  he  did  sign)  was 
obtained  "  on  the  express  engagement  and  under- 
standing "  that  the  agreement  should  be  signed 
by  all  the  guarantors  for  the  sum  secured  by  the 
bond  : — Held,  that,  the  woi  ds,  "  express  under- 
standing,** were  utterly  unmeaning,  and  that  the 
court  would  never  pay  any  attention  to  a  state- 
ment that  something  was  done  on  an  express 
engagement,  unless  the  engagement  was  spoken 
to  in  a  manner  which  was  admissible  in  evidence. 
Dallat  V.  WalU,  29  L.  T.  699— C.  A. 

Proieention  of  Servant  for  Embexxlement.] — 
By  an  agreement  and  a  policy  of  insurance  the 
defendants  agreed  to  reimburse  the  plaintiff  any 
pecuniary  loss,  to  the  amount  of  1,000/.,  which 
he  might  sustain  by  reason  of  any  such  fraud  or 
dishonesty  of  A.  in  connection  with  his  employ- 
ment by  the  plaintiff  as  should  amount  to 
embezzlement,  and  should  be  committed  and 
discovered  during  the  cotitinuance  of  the  policy. 
The  policy  provided  (among  other  things)  "  that 
the  employer  shall,  if  and  when  required  by  the 
company,  but  at  the  expense  of  the  company,  if 
a  conviction  be  obtained,  use  all  diligence  in 
prosecuting;  the  employed  to  conviction  for  any 
fraud  or  dishonesty  as  aforesaid,  which  he  shall 
have  committed,  and  in  consequence  of  which 
a  claim  shall  have  been  made  under  this  policy, 
and  shall,  at  the  company's  expense,  give  all 
information  and  a.s8istance  to  enable  the  com- 
pany to  sue  for  and  obtain  reimbursement  by  the 
employetl  or  his  estate  of  any  money  which  the 


company  shall  have  become  liable  to  pay  "  : — 
Held,  by  Lords  Blackburn  and  Watson  (Lord 
Selbome,  C,  diss.),  that  the  prosecution  of  A. 
for  embezzlement  was  a  condition  precedent  to 
the  nlaintiff^s  right  of  action  upon  the  policy. 
Lonaon  Guarantee  and  Accident  Q).y.  Feamlry^ 
5  App.  Cas.  911  ;  43  L.  T.  390 ;  28  W.  R.  893  ; 
46  J.  P.  4--H.  L.  (Ir.) 

Completion  in  aoeordanee  witli  Contraet — 
Snrveyor'B  Certifioate.]  —  The  respondent  ad- 
vanced money  to  the  appellant  on  a  guarantee  to 
be  repaid  ''  on  the  completion  of  six  houses  in 
accordance  with  a  contract  between  myself  and 
T."  One  of  the  terms  of  the  contract  was  that 
the  houses  were  to  be  built  to  the  satisfaction  of 
a  surveyor,  and  payment  was  to  be  made  upon 
his  certificate.  No  such  certificate  had  been 
given.  In  an  action  on  the  guarantee,  brought 
by  the  respondent  against  the  appellant,  the  jury 
found  that,  as  a  matter  of  fact,  the  houses  were 
completed  :  —  Held,  that  the  respondent  was 
entitled  to  recover,  notwithstanding  the  absence 
of  the  certificate.  Letoi*  v.  Hoare^  44  L.  T.  66  ; 
29  W.  R.  367— H.  L.  (E.) 

Beyiation.] — C.   &     Co.,    before     their 


bankruptcy,  guaranteed  to  A.  the  payment  of 
300/.  for  the  erection  of  a  sugar-miU  for  D.  on 
the  production  of  a  certificate  from  the  engineer 
that  the  mill  was  erected  according  to  the  terms 
of  a  specification ;  A.  produced  a  certificate  of 
the  erection  of  the  mill,  stating,  however,  a 
deviation  from  the  original  plan,  with  the  con- 
sent of  D. ;  upon  which  C.  &  Co.,  without 
making  any  objection  to  such  deviation,  informed 
A.  that  it  was  not  in  their  power  to  pay  the 
money  : — Held,  that  A.  might  prove  the  300/. 
under  the  fiat  issued  against  C.  &  Co.  AsK- 
well,  Ex  parte,  2  Deac.  &  C.  281. 

Condition  that  Hotioe  of  Bishoneity  Bhonld  be 
giyen.J — The  guarantors,  by  their  agreement, 
contracted  to  guarantee  the  plaintiff  against  loss 
sustained  from  any  act  of  fraud  or  dishonesty  by 
a  rale  collector,  or  from  any  failure  on  his  part 
to  collect  and  pay  into  the  bank  of  Ireland  the 
rates  to  be  collected  by  him,  and  produce  to  the 
plaintiff,  as  collector-general,  the  receipt  of  the 
bank  for  such  payment,  or  from  any  failure  on 
his  part  to  deliver  to  the  plaintiff  true  accounts 
of  the  moneys  collected,  and  lists  of  the  persons 
in  arrear,  "provided  that  the  plaintiff  should, 
within  ten  days  after  the  discovery  by  him  of 
any  fraud  or  dishonesty  of  the  'said  persons 
employed,'  and  of  any  matter  in  respect  of  which 
any  claim  may  be  intended  to  be  made,  give 
notice  in  writing,  at  the  office  of  the  society,  as 
far  as  the  case  will  admit,  of  all  the  particulars 
thereof ;  and  after  any  such  discovery,  the 
guaitintee  herein  contained  shall,  as  to  loss  by 
any  act  of  fraud  or  dishonesty,  subsequent 
thereto,  be  at  an  end  "  : — Held,  that  the  proviso 
required  notice  to  be  given  of  such  fraud  or  dis- 
honesty only  as  would  form  the  foundation  of  a 
claim  under  the  guarantee  and  did  not  impose 
upon  the  plaintiff  an  obligation  to  give  notice  if 
he  discovered  that  fraud  or  dishonesty  had 
occurred  on  the  part  of  the  person  employed, 
before  the  guarantee  was  entered  into  or  the 
emplovment  under  himself  commenced.  Byrne 
V.  Muziv,  8  L.  R.,  Ir.  396. 

Kotioe  of  Arreare.] — The  defendants  were 
sureties  for  the  repayment,  by  weekly  instal- 
ments, of   money  borrowed    by  A.  of  a  loan 
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society.  One  of  the  rules  of  the  society  provided 
'*that  if  any  member  becomes  more  than  four 
weeks*  payments  in  arrear,  the  committee  imme- 
diately inform  the  sureties  of  the  same,  and  have 
power  to  institute  legal  proceedings  against 
them.**  A.  died,  being  more  than  four  weeks' 
payments  in  arrear,  but  no  application  was  made 
to  the  sureties  until  two  years  afterwards : — 
Held,  that  the  rule  was  no  pai-t  of  the  contract 
between  the  society  and  the  sureties,  and  that 
the  omission  to  give  notice  in  pursuance  of 
it  did  not  afford  an  equitable  defence  to  an 
action  against  the  sureties.  Price  v.  Kirhlumi^ ' 
8  H.  &  C.  437  ;  U  L.  J.,  Kx.  35  ;  11  L.  T.  314. 

On  Condition  of  Othon  joining.] — The  defen- 
dant signed  a  guarantee  upon  a  condition,  orally 
agreed  to,  that  M.  should  also  sign  as  a  co- 
security.  M.  did  not  sign,  and  subsequently, 
and  without  notice  of  the  condition,  the  guarantee 
was  signed  by  the  plaintiff,  who,  having  been 
obliged,  upon  the  default  of  the  principal  debtor, 
to  pay  the  whole  debt,  sought  to  recover  contri- 
bution from  the  defendant  in  the  ordinary  course 
for  money  paid  to  his  use  : — Held,  that  condition 
was  a  good  defence  to  the  action.  Barry  v. 
Mvroney,  Jr.  R.  8  C.  L.  554— Ex.  Ch. 

A  surety,  who  has  contractetl  to  become  so  on 
the  understanding  that  he  is  to  be  co-surety  with 
another,  is  wholly  released  in  equity  if  the 
intended  co-surety  doe-5  not  execute.  Eoint  v. 
Bremridge,  2  Kay  &  J.  174  ;  25  L.  J.,  Ch.  102  ; 
2  Jur.  (N.S.)  134.  Affirmetl,  8  De  G.  M.  &  G.  100  : 
25  L.  J.,  Ch.  334  ;  2  Jur.  (N.8.)  311  ;  4  W.  R.  350. 

In  an  action  against  a  surety  on  an  equitable 
plea,  founded  on  the  non-execution  of  the  secu- 
rity by  a  co-surety : — Held,  that  there  must  be 
evidence  of  an  agreement  by  the  plaintiff  with 
the  defendant  that  such  co-surety  should  execute, 
or  that  the  defendant  executed  on  the  faith  of 
the  othcr^s  doing  so,  and  where  the  pro{)06al  of 
another  surety  came  from  the  plaintiff,  and  was 
not  at  the  time  made  a  condition  by  the  defen- 
dant, the  defence  failed.  Traill  v.  Gibbons^  2 
F.  &  F.  358. 

A  surety,  who  has  executed  a  bond  on  the 
faith  of  its  being  executed  by  the  principal 
debtor  also,  cannot  be  released  from  his  obligation 
on  the  ground  that  the  principal  has  never 
executed  it,  if  the  principal  has  executed  an 
instrument  on  which  the  surety  may  sue  him 
and  become  a  specialty  creditor  of  his.  Cooper 
V.  Erang,  36  L.  J.,  Ch.  431  ;  L.  R.  4  Eq.  46  ;  15 
W.  R.  609. 

To  a  declaration  stating  that  T.  was  the  lessee 
of  certain  tolls,  and  that  iS.  and  the  defendant 
agreed  to  join  with  T.  in  a  bond,  conditioned  for 
payment  of  the  rent  under  the  lease  ;  and  alleg- 
ing as  a  breach  that  the  defendant  refused  to 
join  T.  in  the  bond  ;  the  defendant  pleaded,  first, 
that  at  the  time  of  tendering  the  bond  to  him 
S.  had  not  executed  the  same,  nor  was  he  present 
ready  to  execute  it  jointly  with  the  defendant ; 
and  secondly,  that  S.  dietl  before  the  commence- 
ment of  the  suit,  and  that  before  his  death  the 
bond  was  not  tendered  to  the  defendant  for 
execution,  nor  was- he  requested  to  execute  it : — 
Held,  that  the  pleas  were  bad.  Home  v.  JRams- 
dale,  9  M.  &  W.  329  ;  11  L.  J.,  Ex.  100. 

The  defendant  in  two  letters,  addressed  to  C.  J., 
the  brother  of  the  plaintiff's  intestate.  R.  J.,  in 
the  first  of  which  he  pressetl  C.  J.  to  join,  and 
to  induce  his  brothers  to  join  in  a  security  for 
the  repayment  of  money  to  be  advanced  to  the 
defendant  for  carrying  on  a  suit  in  chancer}' ; 


and  in  the  second  he  again  urged,  that  they 
should  lend  their  names  for  this  purpose,  and 
added,  '•  I  should  consider  it  a  matter  of  favour 
to  myself,  if  your  brothers  will  join,  and  I  will 
see  that  they  come  to  no  harm."  C.  J.,  in  con- 
sequence, joined  in  the  security  : — Held,  that  the 
letters  amounted  to  an  actual  guarantee,  on 
which  the  defendant  was  liable  to  the  plaintiff  ; 
and  not  merely  to  a  representation,  with  a  view 
to  the  parties  doing  an  act  against  the  conse- 
quence of  which  they  should  afterwards  be  pro- 
tected. Jone4  V.  Williams,  7  M.  &  W.  493  ;  9 
D.  P.  C.  252  ;  10  L.  J.,  Ex.  120. 

That  Life  Infnranco  Bhonld  be  Sffeoted.] — 

By  a  mortgage  deed  between  the  mortgagor  and 
two  others,  as  sureties,  and  the  mortgagee,  after 
reciting  that  the  mortgagor  was  possessed  of 
certain  hereditaments,  and  of  a  policy  of  insur- 
ance on  his  life  for Z.,  and  that  the  mortgagee 

had  agree<l  to  lend  him  1 ,000^.  to  be  secured  as 
therein  provided,  and  that  *'  upon  treaty  for  the 
loan,  it  was  agreed  that  the  repayments  should 
be  further  secured  by  the  sureties  joining  in  the 
deed "  ;  the  mortgagor  mortgaged  the  heredita- 
ments and  the  policy  of  insurance  for /.,  and 

all  moneys  assured  or  to  become  payable  under  it, 
as  security  for  the  debt.    There  were  covenants 
by  the  mortgagor  and  the  two  other  sureties  to 
pay  the  interest,  and  to  pay  the  premiums  on  the 
policy   and   any    sums  necessary  for  effecting 
another,  if  it  should  become  void.    There  was  a 
i  power  of  sale  by  the  mortgagee  of  the  heredita- 
I  ments  and  the  policy.    The  mortgagor  covenanted 
I  that  if  the  mortgagee  should  be  unable  to  execute 
'  the  power  of  sale,  or  if  the  proceeds  should  not 
'  be  sufficient,  he  would  pay  the  deficiency  to  the 
amount  of  300/.    To  an  action  on  this  covenant 
it  was  pleaded  that  no  policy  was  effected  ;  and 
that  one  of  the  sureties  had  not  executed  the 
deed  : — Held,  first,  that  it  was  a  condition  prece- 
dent that  a  policy  should  have  been  effected. 
G'yte  V.  Elphirk,  22  W.  R.  641. 

Held,  secondly,  that  in  the  absence  of  express 
provision  it  was  not  a  condition  precedent  that 
the  other  surety  had  signed.    lb. 

To  Bnpply  Befloienoy  on  **  Sale  "being  eom- 
pleted.  J— Where  defendants,  on  consideration  that 
plaintiffs  would  advance  1,200/.  to  a  third  person 
upon  mortgage  of  certain  leasehold  premises, 
promised  that  if  after  any  sale  of  the  said  pre- 
misses duly  made  under  the  power  of  sale  to  be 
contained  in  the  mortgage  deed,  the  purchase- 
money  should  not  be  sufficient  to  satisfy  the 
principal  sum,  interest,  expenses,  &c.,  they  would 
imme<liately  make  good  to  the  plaintiff  such 
deficiency : — Held,  that  the  word  "sale"  meant  a 
sale  completed.  Moor  v.  Robertt^  4  C.  B.  (N.S.)  830. 

To  Pay  ont  of  **Seoeipta/*] — A  contract,  by 
way  of  guarantee,  to  pay  over  to  the  creditor 
moneys  received  as  the  proceeds  of  the  property 
of  the  debtor,  is  conditional,  not  only  upon  the 
receipt  of  money,  the  proceeds  of  such  property, 
but  on  the  receipt  of  such  money  properly 
payable  to  him.  and  does  not  apply  to  money 
received  only  subject  to  a  prior  claim  of  a  third 
party,  and  which,  therefore,  is  not  payable  to  the 
creditor.    Jupp  v.  Blchardwn^  26  L.  J.,  Ex.  261. 

Oiying  Satiifaotory  Seferenoet.] — By  a  written 
guarantee  in  consideration  that  the  plaintiffis 
would  stay  execution  upon  a  judgment  against 
T.,  until  a  day  named,  the  defendant  undertook 
that  the  balance  of  debt  and  costs  should  be 
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paid  to  the  plaintiff  on  or  before  that  day,  and 
if  not  paid  by  T.,  the  defendant  undertook  to  pay 
it,  and,  in  consideration  of  the  undertaking,  the 
plaintiffs  agree<l  to  stay  execution  until  that  day 
if  the  defendant  gave  M.  satisfactory  references 
as  to  his  ability  to  pay  the  amount,  but  not 
otherwise  ;  and  if  the  references  were  not  satis- 
factory, the  guarantee  to  be  given  up  within  a 
week  : — Held,  that,  assuming  the  plaintiffs  might 
waive  the  stipulation  as  to  satisfactory  references, 
it  being  a  condition  inserted  for  their  benefit, 
they  could  not  enforce  the  guarantee  against  the 
defendant  until  they  had  given  him  notice  of  the 
waiver.  Morten  v.  Marsthall^  2  H.  &  C.  305  ;  33 
L.  J.,  Ex.  54  ;  9  Jur.  (N.S.)  651  ;  8  L.  T.  462. 

Supply  of  a  Certain  Quantity  of  Goodi.] — A 

declaration  stated,  that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would 
sell  and  deliver  to  S.  on  credit,  goods  of  the 
price  to  an  extent  not  exceeding  lOU/.,  the  defen- 
dant promised  the  plaintiff,  that  if  S.  did  not 
pay  for  the  same,  iie  would  do  so  on  receiving 
thi-ee  months*  notice  requiring  payment.  At  the 
trial,  the  following  guarantee  was  proved  :  "  In 
consideration  of  your  supplying  S.  with  goods  to 
the  extent  of  100^.,  I  undertake  to  pay  you  for 
the  same,  if  he  does  not,  on  receiving  three 
months'  notice  : " — Semble,  that  there  was  a 
variance  between  the  declaration  and  the 
guai'antee  proved  ;  but  assuming  the  true  con- 
struction of  the  guarantee  to  be,  that  the  defen- 
dant was  not  to  be  liaMe  until  lOOZ.  worth  of 
goods  had  been  supplied,  the  declaration  might 
be  amended  accordingly.  Dim  mack  v.  Sturla, 
14  M.  &  W.  768  ;  16  L.  J.,  Ex.  65. 

AdYanoe— **Work  to  be  done  as  Security."] — 
H.  k.  Sons  being  engaged,  under  a  written  con- 
tract, in  the  erection  of  certain  engineers'  work 
for  N.,  for  which  iron  and  brass  castings  were 
required,  and  Hill,  the  founder  from  whom  the 
castings  were  procured,  having  a  claim  against 
H.  &  Sons  to  the  amount  of  218/.  for  goods  already 
supplied,  and  refusing  to  continue  to  supply 
without  obtaining  payment  or  security  for  that 
sum,  N.  consented  to  give  H.  a  guarantee  in  the 
following  terms:  "May  22,  1861.  Mr.  J.  N. 
agrees  to  pay  Mrs.  Hill,  ironfounder,  on  H.  k  Sons' 
account,  218/.,  being  the  amount  owing  to  her  by 
them,  together  with  interest,  in  six  months  from 
the  above  date,  providing  he  has  work  done  as 
security  for  the  same."  In  an  action  by  the 
representatives  of  Hill  against  N.  on  this 
guarantee: — Held,  that,  it  was  a  condition  of 
N.'s  liability  thereon,  that,  at  the  end  of  the  six 
months,  work  should  have  been  done  by  H.  & 
Sons  for  him  in  respect  of  which  a  debt  should 
be  due  from  him  to  them  ;  and  that  the  plaintiffs 
could  not  recover  without  producing  the  con- 
tract between  H.  &  Sons  and  N.,  under  which 
the  w^ork  was  done.  Hill  v.  ^vttall^  17  C.  B. 
(N.8.)  262. 

To  induce  Hill  to  go  on  w^ith  the  castings  in 
the  meantime,  the  following  memorandum  was 
drawn  up  and  signed  by  her,  by  H.  &  Sons,  and 
by  N. :  "  May  22,  1861.  M.  Hill  agrees  to  make 
and  deliver  castings  i-equired  for  N.'s  shetl,  as 
usual,  and  N*.  to  pay  for  the  same  in  monthly 
payments  on  H.  &  Sons'  account : " — Held,  that 
the  representatives  of  Mrs.  Hill  were  entitled  to 
recover  from  N.  the  price  of  castings  delivered 
to  H.  &:  Sons  under  this  agreement,  without 
showing  that  they  were  used  by  them  in  the 
work  done  for  N.    Ih, 


Indeomity  as  to  Costs-— Further  Proceedings.] 
— A  plaintiff,  having  been  sued  by  C.  on  a  cause 
of  action,  as  to  which  he  would  have  had  an 
action  over  against  the  defendants,  and  they 
against  other  parties,  and  C.  having  been  non- 
suited in  the  former  action,  but  having  tendered 
a  bill  of  exceptions,  the  plaintiff  entered  into  a 
written  agreement  with  the  defendants,  recitiug^ 
that  C.  would  consent  to  forego  further  pro- 
ceedings if  he  was  not  called  upon  for  costs 
by  the  now  plaintiff  on  the  nonsuit,  and  that 
they  should  pay  an  equal  proportion  of  the 
costs,  and  that  he  should  indemnify'  them  from 
all  further  costs : — Held,  that  this  was  condi- 
tional on  C.'s  going  no  further,  for  that  other- 
wise there  would  be  no  consideration ;  and 
that  C.  having  moved  for  a  new  trial,  the 
defendants  were  not  liable.  Crick  v.  Warreny 
2  F.  &  F.  348. 

A  declaration  stating  that  the  plaintiffs  com- 
menced an  action  against  A.  to  recover  a  sum 
due  to  them  from  A.,  and  another  action  against 
B.,  as  a  party  liable  in  respect  of  the  same  debt ; 
that  in  consideration  that  the  plaintife  would 
consent  to  stay  the  proceedings  in  the  action 
against  A.  until  a  given  day,  and  would  prooeed 
to  trial  with  the  action  against  6.  at  a  certain 
sitting,  or  as  soon  after  as  the  practice  of  the 
court  would  admit  of,  the  defendant  promised 
that  he  would  indemnify  the  plaintiffs  against 
all  costs  and  expenses  connected  with  the  action 
against  B.,  whether  the  same  should  be  decided 
in  favour  of  the  plaintiffs  or  of  B.,  and  that  he 
the  defendant  would  pay  the  same  costs  and 
expenses  when  requested  by  the  plaintiffs  *,  that 
the  plaintiffs  did  stay  the  proceedings  in  the 
action  against  A.,  and  that  they  duly  proceeded 
to  trial  with  the  action  agaiTist  B.,  and  obtained 
a  verdict  thereon ;  that  the  verdict  was  after- 
wards set  aside,  and  a  new  trial  ordered,  upon 
payment  of  costs  by  B. ;  that  the  plaintiffs  again 
set  down  the  cause  for  trial ;  that  by  the  direction 
and  at  the  request  of  the  defendant,  the  record 
was  withdrawn  ;  and  that  the  plaintiffs  incurred 
and  paid  costs  and  expenses  in  connection  with 
the  action,  and  assigning  for  breach  the  defen- 
dant's refusal  to  reimburse  them, — discloses  a  good 
cause  of  action,  the  final  determination  of  the 
action  against  B.  not  being  a  condition  precedent 
to  the  plaintiffs'  right  to  sue  for  costs,  and  the 
consideration  being  satisfied  by  the  plaintiffs 
staying  proceedings  against  A.  and  going  to  trial 
against  B.  WiUoH,  v.  Sevan,  7  C.  B.  673 ;  IS 
L.  J.,  C.  P.  244. 

Forbearance  to  Sue.] — Where  A.  at  the  request 
of  W.  &  D.,  in  consideration  of  the  plaintiff 
having  furnished  goods  to  them,  and  of  the 
plaintiff  forbearing  to  take  proceedings  against 
them,  guaranteetl  to  the  plaintiff  a  certain  sum 
on  the  13th  December  next : — Held,  that  for- 
bearance till  the  13th  December  was  a  condition 
precedent  to  the  plaintiff's  right  to  sue  A. ;  and 
that  the  guarantee  was  not  general  as  to  the  time 
of  forbearance,  and  that  forbearance  for  part  of 
the  time  gave  the  plaintiff  no  right  of  action. 
Rolt  V.  a>zen^,  18  C.  B.  673  ;  26  L.  J.,  C.  P.  254  \ 
2  Jur.  (N.8.)  1073. 

7.  CONSIDEEATION. 

a.  Generally. 

ClastifLcatlon  of  Guarantees.]  —  Guarantees 
may  be  divided  into  two  classes,  the  one  in  which 
the  consideration  is  entire  and  the  other  in  which 
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the  consideration  is  fragmentary,  supplied  from 
time  to  time,  and  therefoi*e  divisible,  (a)  An 
instance  of  the  first  is  where  a  person  enters 
into  a  guarantee  that  in  consideration  of  the 
lessor  granting  a  lease  to  a  thinl  person  he  will 
be  answerable  for  the  pei*formance  of  the  cove- 
nants. The  moment  the  lease  is  granted  there 
is  nothing  more  for  the  lessor  to  do,  and  such  a 
guarantee  as  that  of  necessity  runs  on  through- 
out the  duration  of  the  lease,  (b)  In  the  other, 
where  the  consideration  is  supplied  from  time  to 
time,  it  is  reasonable  to  hold,  unless  the  guaran- 
tee stipulates  to  the  contrary,  that  the  guarantor 
may  at  any  time  terminate  the  guarantee. 
Instances  of  the  second  class  are  more  familiar. 
They  are,  where  a  guarantee  is  given,  to  secure 
the  balance  of  a  running  account  at  a  banker's, 
or  a  balance  of  a  running  account  for  goods 
supplied — per  Lush,  L.J.  Lltpyd's  v.  Harper,  60 
L.  J.,  Ch.  140  ;  16  Ch.  D.  290  ;  43  L.  T.  481  ;  29 
W.  R.  452. 

Statement  of.] — In  an  agreement  in  writing 
to  pay  the  debt  of  another,  the  consideration 
must  be  either  stated  in  express  wonls,  or  to  be 
implied  with  certainty  fiom  the  terms  used. 
Jarrett  v.  Williams,  5  B.  &  Ad.  1109. 

Between  Creditor  and  Surety.] — Under- 


taking in  writing  to  guarantee  the  debt  of 
another  is  sufficient,  within  the  statute  of  frauds, 
without  stating  any  consideration  as  between 
the  creditor  and  the  surety.  Oardom,  Er  parte, 
15  Ves.  286. 

Lease.] — A  declaration  set  out  an  agreement, 
whereby  the  plaintiff  agreed  to  let,  and  T.  to 
take,  a  house  at  a  yearly  rent,  and  the  defendant 
thereby  also  agreed  to  see  the  rent  paid  by  T.,  or 
to  pay  it  for  him  :— Held,  that  the  consideration 
for  the  defendant's  promise  was  the  letting  of 
the  house;  and  that  it  sufficiently  appeared  on 
the  face  of  the  agreement.  Cahallero  v.  Slater, 
14  C.  B.  300  ;  23  L.  J.,  C.  P.  67. 

Supply  of  OoodB.] — An  undertaking  by  A.,  at 
B.'s  request,  to  supply  such  goods  to  C.  as  C. 
may  require,  and  A.  may  think  fit  to  supply,  is 
not  a  sufficient  consideration  to  support  a  pro- 
mise. WeHhead  v.  Sproum,  6  H.  &  N.  728  ;  30 
L.  J.,  Ex.  265  ;  7  Jur.  (N.8.)  602  ;  4  L.  T.  408  ; 
9  W.  R.  695. 

A  guarantee  in  writing  to  pay  for  any  goods 
which  the  vendor  delivers  to  a  third  person,  is 
good  within  the  statute,  as  containing  a  sufficient 
description,  as  well  of  the  consideration  of  the 
promise  (namely,  the  delivery  of  the  goods  when 
made),  as  of  the  promise  itself.  Stadt  v.  Lill,  9 
East,  348 ;  1  Camp.  242.  S.  P.,  WarrUgton  v. 
Furbor,  6  Esp.  89  ;  8  East,  242. 

The  plaintiff,  being  a  merchant  abroad,  was 
in  the  habit  of  dealing  with  J.  S.,  and  having 
shipped  goods  for  him  to  the  amount  of  1,026/., 
and  suspecting  his  solvency,  requested  the  defen- 
dant to  enter  into  a  guarantee  for  the  payment 
of  the  above  sum  ;  when  he  wrote  a  letter 
addressed  to  the  plaintiff,  stating,  *'tbat  J.  S. 
having  accepted  a  bill  drawn  on  him  by  the 
plaintiff  for  1,0262.,  he  gave  his  guarantee  for 
the  due  payment  of  the  same,  in  case  it  should 
be  dishonoured  by  the  acceptor": — Held,  that 
this  was  a  sufficient  agreement  to  bind  the  defen- 
dant for  the  payment  of  the  goods.  Boehm  v. 
Campbell,  3  Moore,  15. 

A  memorandum  in  the  following  terms :  ^'  I 
undertake  to  pay  R.  J.  the  sum  of  62.  is.,  for  a  I 


suit  of  c!othes,  oi-dered  by  D.  P.," — is  a  guarantee 
which  discloses,  on  the  face  of  it,  a  sufficient 
consideration  to  support  the  promise.  Jar  vis  v. 
Wilkitu,  7  M.  k  W.  410 ;  10  L.  J.,  Ex.  104  ;  6 
Jur.  9. 

A  declaration  stating  that,  in  consideration 
that  A.  would  sell  and  deliver  goods  to  B.,  the 
defendant  promised  A.  to  guarantee  to  him  the 
{)ayment  of  the  amount  of  or  the  balance  unpaid 
to  A.  for  any  goocLs  then  sold  and  delivered,  and 
to  be  thereafter  sold  and  delivered  to,  and  of  any 
money  lent  or  to  be  lent  to  or  paid  for,  C.  by  A., 
to  the  extent  of  1,000/.,  and  that  A.  should  be  at 
liberty  at  any  time  thereafter  to  call  upon  B.  for 
the  payment  of  the  1,000/.,  which  might  be 
applied  by  A.  as  A.  thought  proper,  either  in 
payment  or  part  payment  of  any  debt  which 
might  be  due,  or  have  been  due  to  A.,  and  should 
not  have  been  paid  by  C,  discloses  a  sufficient 
consideration  for  the  promise.  Boyd  v.  Moyle^ 
2  C.  B.  644. 

A  guarantee  as  follows  :  *'  In.  consideration  of 
your  agreeing  to  supply  S.  with  goods  upon 
credit  in  the  way  of  your  trade  (the  amount  to 
be  in  your  own  discretion),  I  hereby  guarantee 
you  the  due  and  regular  payment  of  such  sum  or 
sums  as  he  may  now  or  at  any  time,  and  from 
time  to  time  hereafter  owe  to  you.  My  liability 
under  this  guarantee  is  to  be  limited  to  principal 
sum  in  running  account  of  100/.," — discloses  a 
sufficient  consideration.  White  v.  Woodward, 
5  C.  B.  810  ;  17  L.  J.,  C.  P.  209  ;  12  Jur.  439. 

Joint  Sale — Part  Payment.]  —  A  declaration 
that  B.  and  the  defendant,  joint  owners  of  a 
horse  and  mare,  agreed  that  the  defendant 
should  sell  them,  and  pay  one  moiety  of  the 
proceeds  to  the  plaintiff  as  the  agent  of  B., 
who  was  abroad  ;  that  the  defendant  sold  the 
horse  to  C.  for  600/.,  and  the  mare  for  300/.,  and 
did  not  receive  the  price  of  the  horse,  but  took 
from  the  iMirehaser  of  the  mare  a  note  for  300/., 
which  the  defendant  indorsed  to  the  plaintiff,  as 
the  sgent  of  B.,  and  the  amount  of  which  was 
received  by  the  plaintiff  as  such  agent ;  that  the 
defendant  afterwards  requested  the  plaintiff, 
upon  his  own  responsibility,  to  pay  the  defen- 
dant one  moiety  of  the  300/.  in  the  plaintiff's 
hands  as  such  agent,  and  the  plaintiff  paid  the 
defendant  50/. ;  that  the  defendant  again 
requested  the  plaintiff,  on  his  own  responsibility, 
to  pay  the  defendant  100/.,  the  residue  of  the 
moiety  of  the  300/.,  which  the  plaintiff  was 
willing  to  do,  provided  the  defendant,  in  con- 
sideration of  the  50/.  and  the  sum  of  100/.  when 
paid,  would  undertake  either  to  deliver  to  the 
plaintiff  a  bill  of  exchange  for  233/.  3«.  (being 
B.'s  moiety  of  the  proceeds  of  the  sale  of  the 
horse,  less  the  forfeits  in  respect  of  the  same) 
drawn  by  the  defendant  upon  and  accepted  by 
C.  at  two  months,  or  pay  the  plaintiff  233/.  Se, 
in  cash  within  two  weeks:  and  thereupon  the 
defendant  delivered  to  the  plaintiff  the  following 
undertaking  :  "  In  consideration  of  your  having 
paid  me  150/.  on  account  of  my  share  of  the 
mare,  I  hereby  untlertake  to  deliver  to  you  a  bill 
for  233/.  S#.,  drawn  by  me  upon  and  to  be 
accepted  by  C.,  at  two  mouths,  or  the  above  sum 
in  cash  within  two  weeks  from  this  date : " — 
Held,  that  the  declaration  disclosed  a  sufficient 
consideration  for  the  defendant's  promise.  Sur- 
tees  V.  Lister,  7  H.  &  N.  1  ;  30  L.  J.,  Ex.  369. 

Withdrawing  Note.] — Action  on  the  following 
guarantee  :  '•  You  will  be  so  good  as  to  withdraw 
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the  promissory  note,  and  I  will  see  you  at 
Christmas,  when  you  shall  receive  from  me  the 
amount  of  it,  together  with  the  memorandum  of 
my  son's,  making  in  the  whole  45//'  A  promis- 
sory note  for  35/.,  made  by  the  defendant's  son, 
and  payable  to  the  plaintiff,  was  proved  at  the 
trial.  The  guarantee  was  proved,  and  a  subse- 
quent admission  by  the  defendant  that  he  had  to 
pay  the  plaintiff  45/.  due  from  his  son  : — Held, 
that  the  consideration,  viz.  the  withdrawing  of 
the  promissory  note  was  sufficient  to  satisfy  the 
statute  of  frauds,  though  the  amount  and 
maker's  name  were  not  specified,  there  being  no 
evidence  of  any  other  note  to  which  the  agree- 
ment could  apply.  Shortrede  v.  CJieek^  1  A.  &  E. 
57  ;  3  N.  &  M.  366  ;  3  L.  J.,  K.  B.  125. 

Withdrawing  SmnmonB.] — A  declaration  stated 
that  W.  was  indebted  to  the  plaintiff  in  236/.  14*.; 
that  the  plaintiff,  according  to  the  Bankrupt 
Act,  1849.  filed  an  affidavit  in  bankruptcy  against 
W.,  and  caused  a  summons  to  be  issued  out  of  the 
court  of  bankruptcy,  by  which  W.  was  required 
to  appear  before  the  court  for  the  purjKJse  of 
ascertaining  whether  he  admitted  the  plaintiff's 
demand,  or  had  a  good  defence,  and  which  sum- 
mons was  pending  at  the  time  of  the  defendant's 
pi-omise,  and  capable  of  being  enforced  ;  that  in 
<X)nsideration  that  the  plaintiff  would  withdraw 
the  summons  out  of  the  court,  the  defendant 
promised  and  guaranteed  to  pay  the  plaintiff  the 
236/.  14«. ;  and  that  the  plaintiff  withdrew  the 
summons  out  of  the  court  of  bankruptcy,  of 
which  the  defendant  had  notice.  Breach,  non- 
payment of  the  236/.  14«.  Plea,  that  the  defen- 
dant had  not  notice  that  the  plaintiff  had  with- 
drawn the  summons  : — Held,  that  the  words 
"  withdraw  the  summons "  meant  the  taking 
some  step  whereby  W.  might  be  exonerated  from 
attending  the  court,  which  must  be  making  some 
communication  to  him  on  the  part  of  the  plain- 
tiff, or  that  it  meant  the  taking  some  f^tep  in  the 
court  of  bankruptcy,  in  either  of  which  cases 
notice  was  not  necessary,  and.  therefore,  that  the 
plea  was  bad.  Alhutin  v.  Pretty  6  Ex.  720  ;  20 
L.  J.,  Ex.  440. 

On  Contract  of  Service.] — A  g^rantee  was 
given  in  the  following  terms  :  "  I  hereby  guaran- 
tee to  you  the  sum  of  250/.  in  case  Mr.' P.  should 
make  default  in  the  capacity  of  agent  and  tra- 
veller to  you  :  " — Held,  that  the  consideration 
sufficiently  appeared  on  the  face  of  the  instru- 
ment. Kennatcay  v.  Trclearan^  5  M.  &  W.  498  : 
9  L.  J.,  Ex.  20  ;  3  Jur.  1034. 

A  guarantee  in  the  following  words  :  "  Enter- 
taining the  highest  opinion  of  C.'s  integrity  of 
character  as  well  as  propriety  of  conduct,  we 
therefore  hold  ourselves  responsible  to  you  in 
500/.,  for  his  discharging  faithfully  and  honestly 
any  duty  assign etl  to  or  trust  reposed  in  him  ; 
and  we  are  ready  to  execute  bonds  to  that  effect, 
and  for  that  or  any  larger  amount  that  may  be 
necessary,  whenever  you  require  it,"— expresses 
a  sufficient  consideration,  by  necessary  inference, 
Tiz.  the  employment  of  C.  Lyisaijht  v.  Walker,  6 
Bligh  (N.8.)  I. 

An  agreement  in  these  words  :  "  I  agree  to  be 
security  to  you  for  J.  C,  late  in  the  employ  of 
Mr.  P.,  for  whatever  (while  in  your  employ)  you 
may  trust  him  with,  and  in  case  of  default,  to 
make  the  same  good," — discloses  a  sufficient  con- 
sideration, ypwhury  v.  Armgtr&njg^  6  Bing.  201; 
3  M.  &  P.  509  ;  4  Car.  &  P.  59  :  M.  &  M.  389  ;  8 
L.  J.  (O.S.)  C.  P.  4  ;  31  R.  JR.  386. 


Engagement  at  Lloyd's.]  —  The  defendant 
wrote  and  signed  a  letter  in  1845,  addressed  to 
the  managing  committee  of  Lloyd's  thus :  "  I 
engage  to  hold  myself  responsible  for  any  debts 
which  my  son  may  contract  in  your  establish- 
ment, connected  with  the  same  :" — Held,  that  no 
consideration  appeared  upon  the  face  of  the 
document,  which  was  therefore  void  as  a  guaran- 
tee under  s.  4  of  the  Statute  of  Frauds.  Baring 
V.  Grieve,  6  W.  R.  466. 

Assignment  of  Debts.]  — An  agreement  as 
follows :  **  I  undertake,  on  behalf  of  Mr.  Peate 
(in  consideration  of  Mr.  Dicken  having  this  day 
given  me  an  undertaking  to  procure  Mr.  Ward's 
cheque  or  note  in  favour  of  Mr.  Peate  for  loOZ., 
on  account  of  a  debt  due  from  Mr.  Chambers  to 
Mr.  Peate),  that  Mr.  Chambers  shall  have  credit 
for  that  sum  in  his  accounts  with  Mr.  Peate,  and 
that  Mr.  Ward  shall  stand  in  the  place  of  Mr. 
Peate,  to  that  amount  ;  and  I  further  undertake 
that  Mr.  Peate  shall  not  personally  dispute  Mr. 
Waid's  right  to  deduct  that  sum  from  the 
accounts  owing  by  the  colliers  of  the  Black  Park 
colliery  to  Mr.  Chambers,"  shews  a  sufficient  con- 
sideration moving  from  the  plaintiff.  Peate  ▼. 
Dicken,  1  C.  M.  &  R.  422  ;  3  D.  P.  C.  177  ;  6  Tyr. 
116;  4  L.  J.,  Ex.28. 

A.,  by  letter  acknowledged  to  have  received 
from  B.  321/.  54.  By  a  contemporaneous  account 
taken  between  these  parties,  it  appeared  that 
146/.  3;r.  6^.,  part  of  the  321/.  5«.,  was  a  sum  due 
from  C.  to  B.,  which  A.  allowed  to  be  transferred 
to  the  debit  of  his  account  with  B.  A.  was  sued 
by  B.  for  money  lent  : — Held,  that  A.  was  not 
liable  for  the  146/.  3«.  6^.,  the  arrangement 
amounting  to  a  promise  without  consideration  to 
pay  the  debt  of  another.  French  v.  French^  2 
Man.  &  G.  644  ;  3  Scott  (N.E.)  121 ;  1  Drink. 
159  ;  10  L.  J.,  C.  P.  220  ;  5  Jur.  410. 

Taking  Bills  in  Payment.]  —  The  plaintiff 
having  pressed  W.  for  payment  of  a  debt,  the 
defendant,  W.'s  attorney,  sent  to  the  plaintiff  a 
bill  accepted  by  W.  at  two  months,  inclosed  in  a 
letter,  in  which  the  defendant  said,  *'  W.  being 
disappointed  in  receiving  remittances,  and  you 
expressing  yourself  inconvenienced  for  money, 
I  send  you  his  acceptance  at  two  months."  The 
plaintiff  refused  to  take  the  bill,  unless  the 
defendant  put  his  name  to  it ;  the  defendant 
wrote  on  the  back  of  the  letter,  *'  I  will  see  the 
bill  paid  for  W.  "  : — Held,  that  he  was  respon- 
sible, and  that  the  consideration  for  the  guarantee 
sufficiently  appeared.  Emnuftt  v.  Kearns,  5  Bing. 
(N.c.)  559  ;  7  D.  P.  C.  630 ;  7  Scott,  687  ;  8  L.  J., 
C.  P.  329  ;  3  Jur.  4,%. 

Where  the  defendant  signed  and  gave  a  gua- 
rantee to  the  plaintiff,  stating  that  his  ship  was 
chartered ;  and  that  the  charterer  having  paid 
one-half  the  freight,  and  given  the  plaintiff  his 
acceptance  for  the  remaining  half  at  four 
months'  date,  the  defendant  engaged  to  be 
accountable  to  the  plaintiff  for  the  amount  of 
the  acceptance,  should  it  not  be  paid  when 
due :  —  Held,  that  the  consideration  clearly 
appeared  on  the  face  of  such  guarantee,  as  the 
bill  would  not  have  been  taken  unless  thus  signed. 
Pare  V.  Marxh,  8  Moore,  69 ;  1  Bing.  216  ;  1 
L.  J.  (O.S.)  C.  P.  69. 

When  Void  in  Part.]  —  A  contract  to  be 
answerable  for  a  third  person  for  goods  furnished 
and  goods  to  be  furnished,  which  is  bad  in  part 
for  want  of  a  consideration,  and  good  as  to  the 
other  part  where  the  consideration  is  expressed, 
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is  not  vitiated  in  toto  by  the  batl  part,  but  will 
sustain  a  count  framed  on  the  valid  part  of  the 
undertaking,  to  which  the  objection  does  not 
applj.  Wood  V.  Betutvn^  2  C.  &  J.  95  ;  2  Tyr. 
98  ;  1  Price,  P.  C.  169  ;  1  L.  J.,  Ex.  18. 

Snpplyixig  Consideration  by  Parol  Evidence.] 
—Since  the  statute  19  &  20  Vict.  c.  97,  s.  3, 
though  parol  evidence  may  supply  the  con- 
sideration for  a  guarantee,  it  cannot  be  admitted 
to  explain  the  promise.  Holmes  v.  Mi tr hell,  7 
C.  B.  (N.8.)  361  ;  28  L.  J.,  C.  P.  301  ;  6  Jur. 
(N.S.)  73. 

Where  the  expression  "for  goods  supplied" 
was  used  in  a  written  guarantee : — Held,  that 
parol  evidence  was  admissible  to  show  that  the 
parties  meant  not  a  past,  but  a  future,  supply  of 
goods.  Iload  v.  Grace,  7  H.  &  N.  494  ;  31  L.  J., 
Ex.  98;  8  Jur.  (N.S.)  43;  5  L.  T.  359;  10  W.  R.  85. 

Before  19  *  20  Yiot.  e.  97.]— By  the  word 
"  agi-eement "  in  the  29  Car.  2,  c.  3,  s.  4,  must  be 
understood  the  consideration  for  the  promise,  as 
well  as  the  promise  itself  ;  and,  therefore,  where 
one  promised  in  writing  to  pay  the  debt  of  a 
third  person,  without  stating  on  what  considera- 
tion, parol  evidence  of  the  considemtion  was 
inadmissible ;  and,  consequently,  such  promise 
appearing  to  be  without  consideration  upon  the 
face  of  the  written  engagement,  it  was  nudum 
pactum,  and  gave  no  cause  of  action.  Wain  v. 
Warlters,  5  East,  10  ;  1  Smith,  299  ;  7  R.  R.  645. 

An  agreement  to  pay  the  debt  of  another  must 
be  in  writing,  and  contain  the  consideration  for 
the  promise,  as  well  as  the  promise  itself ;  and 
parol  evidence  of  the  consideration  could  not  be 
received.  Saunders  v.  Wahefield,  4  B.  &  Aid. 
595  ;  23  R.  R.  409.  And  see  Goodman  v.  Chase, 
1  B.  &  Aid.  297  ;  19  R.  R.  322. 

Tnere  must  be  a  good  consideration  for  a  pro- 
mise in  writing  to  pay  the  debt  of  another,  as 
well  as  for  any  other  promise.  JBarrell  v. 
Trussell,  4  Taunt.  117. 

To  constitute  a  valid  agreement  to  answer  for 
the  debt  or  default  of  a  third  person  within  the 
statute,  it  was  not  necessary  that  the  considera- 
tion should  appear  in  express  terms  ;  it  was 
enough  if  the  memorandum  was  so  framed  that 
a  person  of  ordinary  capacity  must  infer  from 
the  ))erusal  of  it,  that  such,  and  no  other,  was  the 
consideration  upon  which  the  undertaking  was 
given.  If  awes  v.  Armstrong,  1  Scott,  661  ;  1 
Bing.  (N.c.)  761  ;  1  Hodges,  179  ;  4  L.  J.,  C.  P. 
264.  S.  P.,  Raikes  v.  Todd,  8  A.  &  E.  846 ;  1 
P.&  D.138;  1W.W.&H.619;  8  L.J.,Q.B.35. 

"  As  you  have  a  claim  on  my  brother  for 
hi.  lis.  id,  for  boots  and  Fhoes,  I  hereby  undertake 
to  pay  the  amount  within  six  weeks  from  this 
date---January  14,  1833"  : — Held,  that  no  action 
lay  on  this  undertaking,  inasmuch  as  no  con- 
sideration appeared  on  the  face  of  the  instru- 
ment. James  v.  Willutms,  3  N.  &  M.  196 ;  5 
B.  &  Ad.  1109  ;  2  D.  P.  C.  481 ;  3  L.  J.,  K.  B.  97. 

So  in  a  guarantee  in  the  following  form  : — 
"  1843,  June  28th.  Mr.  P.,  T  will  see  you  paid 
for  5^.  or  10/.  worth  of  leather  on  the  6th  of 
December  for  T.  L.,  shoemaker.  Signed,  R.  R.," 
the  consideration  did  not  sufficiently  appear  on 
the  face  of  the  guarantee.  Price  v.  Bichardson, 
15  M.  &  W.  539  ;  15  L.  J.,  Ex.  345. 

Action  on  the  following  guarantee  : — "  In  con- 
sideration of  your  having  this  day  advanced  to 
our  client,  Mr.  V.  D.,  750Z.,  securcti  by  his  warrant 
of  attorney,  payable  on  the  22nd  of  August  next, 
we  hereby,  jointly  and  severally,   undertake  to 


pay  the  same  on  default,  &c.  Dated  the  20th  of 
June,  1840."  The  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would,  on  the 
22nd  of  June,  1840,  lend  to  V.  D.  750/.,  on  the 
security  of  a  warrant  of  attorney,  payable  on  the 
22nd  of  August  next,  and  would  forbear  and 
give  time  to  V.  D.  until  the  22nd  of  August,  the 
(lefendant  promised  : — Held,  that  the  instrument 
was  sufficiently  ambiguous  to  admit  of  evidence 
to  show  that  the  advance  was  not  a  past  one^ 
but  was  made  simultaneously  with  the  execu- 
tion of  the  giuirantee,  and  that  no  nmcndment 
of  the  declaration  was  necessary.  Goldshede  v. 
Swan,  1  Ex.  154  ;  16  L.  J.,  Ex.  284. 

A  declaration  alleged,  that  L.  had  requested 
the  plaintiff  to  sell  and  deliver  to  him  goods  in 
the  way  of  his  business,  and  the  plaintiff,  at  L.'s 
request,  consented  to  «lo  so,  provided  the  defen- 
dant would  guarante*?  the  payment,  of  which  he, 
before  the  making  of  his  promise,  had  notice ; 
that  afterwards,  and  before  L.  was  indebted  to 
the  plaintiff  for  any  goods,  and  when  no  goods 
delivered  by  the  plaintiff  to  L.  were  unpaid  for, 
and  no  money  was  due  from  L.  to  the  plaintiff 
on  any  account  whatever,  the  defendant,  by 
writing  addressed  to  the  plaintiff,  promised  in 
the  words  following  :  "  1  hereby  guarantee  the 
payment  of  any  sum  or  sums  of  money  due  to 
you  from  L.,  the  amount  not  to  exceed  at  any 
time  100/. "  ;  that  afterwards  the  plaintiff  sup- 
plied gooils  to  L.  for  reasonable  prices,  amount- 
ing to  100/.,  and  thereby  allowed  L.  to  become 
indebted  to  him  in  100/. ;  that  L.  had  not  paid, 
or  the  defendant : — Held,  that  the  circumstances 
stated  in  the  declaration  might  be  looked  at  to 
explain  the  meaning  of  the  instrument.  Bain- 
bridge  v.  Wade,  16  Q.  B.  89  ;  20  L.  J.,  Q.  B.  7  ; 
15  Jur.  572. 

Held,  also,  that  the  writing  so  explained 
showed  a  good  consideration  for  the  defendant'^ 
promise,  namely,  the  future  advances  by  the 
plaintiff  to  L.,  so  as  to  satisfy  the  statute  of 
frauds.    Ih. 

"  In  consideration  of  Messrs.  E.  R.  &  Co.  giving- 
credit  to  Mr.  D.  J.,  I  hereby  engage  to  be  re- 
sponsible to  and  to  pay  any  sum  not  exceeding- 
120/.  due  to  Messrs.  E.  R.  &  Co.  by  D.  J."  :— - 
Held,  that  the  words  -'giving  credit"  might  be 
shown,  by  extrinsic  circumstances,  to  apply  to  a 
particular  credit  agreed  upon ;  and  that  the 
guarantee,  therefore,  disclosed  a  good  considera- 
tion, and  was  not  bad  for  uncertainty.  Edwards 
V.  Jtrons,  8  C.  B.  436 ;  19  L.  J.,  C.  P.  50  ;  14r 
Jur.  131. 

On  the  20th  of  December,  1833,  the  following- 
letter  was  written  by  the  defendant  in  London 
to  the  plaintiff,  who  had  succeeded  T.  M.  in  his. 
business  in  Liverpool : — *'  When  1  had  the  plea- 
sure of  seeing  you  in  London,  I  then  told  you  I 
had  not  the  least  hesitation  in  becoming  surety 
to  you  in  the  amount  required  for  my  brother, 
but,  for  a  protection  both  to  myself  and  him,  I 
thought  it  highly  necessary  I  should  distinctly 
understand  in  what  state  his  affairs  were,  in  order 
that  he  may  not.  by  any  inadvertence,  involve 
me,  at  which  I  am  convinced  he  would  grieve  as 
much  as  myself.  I  still  hold  this  mind,  and  before 
I  sign  any  bond  or  instrument  I  must  clearly  see 
my  way.  In  the  meantime,  in  order  to  convince 
you  it  is  furthest  from  my  thoughts  in  any  way 
to  retard  his  business  or  prospects,  1  will  hold 
myself  responsible  to  you  to  the  amount  of  200/. 
in  the  event  of  his  inability  to  meet  it,  with  the 
full  understanding  that  you  are  to  consider  this 
responsibility  in  the  full  and  liberal  light  of  the 
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security  I  before  entered  into  for  him  with  Mr.  M., 
your  predecessor,  and  that,  when  a  full  statement 
of  his  affairs  is  laid  before  me,  and  such  proving 
satisfactory,  1  then  enter  into  the  security  you 
require ;  that  the  said  sum  of  200/.  be  void 
and  of  no  effect,  and  not  to  be  in  force  or  a<lded 
to  the  aforesaid  security  "  : — Held,  that  this  letter 
did  not  show  a  consideration  in  writing,  as  required 
by  the  statute  of  frauds,  either  in  express  terms 
or  by  necessary  infei-ence,  and  therefore  that  it 
was  void  as  a  guarantee.  Benthani  v.  Qtoper^  5 
M.  &W.  621  ;  9  L.  J.,  Ex.114. 

So  an  undertaking  as  follows  :  —  "  Messrs. 
Morley  &  Co., — We  hereby  promise  that  your  draft 
on  William  Clarke,  Son  &  Co.,  due  at  Messrs. 
Mastermans'  at  six  months,  on  the  27th  Novem- 
ber next,  shall  be  then  paid  out  of  money  to  be 
received  from  St.  Philip's  Church,  say  amount 
174/.  13«.  5d.—W.  Clarke,  W.  Boothby "— was. 
void,  no  consideration  appearing  for  Boothby's 

Sromise.  MorUy  v.  Biwthby^  3  Bing.  107  ;  10 
[oore,  395  ;  3  L.  J.  (0.8.)  C.  P.  177. 
The  following  letter,  dated  and  signed  by  the 
•defendant,  and  addressed  to  the  plaintiff  : — '*  I 
hereby  agree  to  see  you  paid,  within  three  months 
from  date  hereof,  the  amount  of  5/.,  due  to  you 
on  account  of  G.  M.,  jun.,"  was  not  sufficient  to 
bind  the  defendant,  the  consideration  for  the 
promise  not  being  sufficiently  expressed.  Claticy 
V.  Pigott,  4  N.  &  M.  496  ;  2  A.  &  E.  473  ;  1  H.  &  W. 
20  ;  4  L.  J.,  K.  B.  76.  S.  P.,  Jetikins  v.  Reynolds, 
«  Moore,  86  ;  3  Br.  &  B.  14. 

b.  Past  or  Executory. 

For  Gtoodi  to  be  Supplied.] — M.  supplied  a  son 
•with  some  beer,  and  on  his  refusing  to  supply 
more  without  a  guarantee,  the  son  gave  the 
following  guarantee,  signed  by  the  father  : — "  I 
hereby  undertake  to  pay  you  for  all  the  beer 
supplied  by  you  to  the  Star  Brewery,  131,  East 
street,  Walworth,  on  the  completion  of  the  pur- 
chase, which  will  take  place  in  a  few  days  "  : — 
Held,  that  the  promise  was  primft  facie  a  promise 
to  pay  for  goods  to  be  supplied,  Miwhett  v.  Amegj 
23  L.  T.  729. 

"  I  hereby  guarnntee  Mr.  J.'s  account  with  you 
for  wines  and  spirits  to  the  amount  of  100/."  is  a 
guarantee  for  an  existing  account,  and  not  for  a 
future  supply.  Allnvtt  v.  Atthendt^n^  6  Scott  (n.b.) 
127  ;  5  Man.  &  G.  392  ;  12  L.  J.,  C.  P.  124  ;  7 
Jur.  113. 

A  wife  being  entitled  to  separate  estate,  with- 
out restraint  upon  anticipation,  in  order  to  obtain 
credit  for  her  husband,  a  trader,  gave  the  follow- 
ing guarantee  to  a  wholesale  dealer : — "  In  con- 
sideration of  you  having,  at  my  request,  agreed 
to  supply  and  furnish  goods  to  W.  M.  C.,  I  do 
hereby  guarantee  to  you  500/.  This  guarantee  is 
to  continue  in  force  for  the  period  of  six  years, 
and  no  longer"  : — Held,  that  the  guarantee  only 
extended  to  the  price  of  goods  supplied  after  it 
was  given,  and  not  to  debts  owing  to  the 
guaranteed  in  respect  of  previous  transactions. 
Morrell  v.  Cowan,  47  L.  J.,  Ch.  73 ;  7  Ch.  D.  151  ; 
37  L.  T.  586  ;  26  W.  K.  90— C.  A. 

A  guarantee  was  given  as  follows :  "  I.  V.  hereby 
engages  to  be  responsible  for  liabilities  incurred 
by  M.  and  V.  to  the  extent  of  50/."  At  the  time 
the  guarantee  was  given  41/.  was  due  from  M. 
and  V.  to  the  plaintiff :— Held,  first,  that  the 
guarantee  contemplated  future  credit,  but  only  to 
such  an  amount  as  with  the  existing  liability 
made  up  50/.  Chalmert  v.  Victors ^  18  L.  T. 
481  ;  16  W.  B.  1046. 


And  the  amount  having  been  paid  off  by  M.  and 
V. : — Held,  secondly,  that  the  guarantee  did  not 
cover  goods  subsequently  supplied.    Ih. 

The  plaintiffs  (of  whom  D.  had  beeu  in  the 
habit  of  buying  goods)  having  heard  of  a  bill  of 
sale  given  by  D.  to  the  defendants,  declined  to 
let  D.  have  certain  goods  which  he  had  then 
bought  of  them  without  a  telegram  from  the 
defendants  that  they  would  be  answerable  for 
them.  They  sent  such  telegram,  and  D.  had  the 
goods  and  in  due  time  paid  for  them.  By  the 
post  of  the  same  day  on  which  the  telegram  was 
despatched,  the  defendants  sent  to  the  plaintiffs 
a  letter,  in  which,  after  referring  to  the  telegram, 
and  stating  that  they  had  done  business  with  D. 
for  five  years,  and  had  never  known  anything 
dishonest  in  his  transactions,  they  wrote  :  **What 
you  have  heard  was  done  to  protect  him  from  a 
dishonest  tradesman,  and  will  in  no  way,  we  hope, 
be  to  the  injury  of  his  cretlitoi-s.  Having  every 
confidence  in  him,  he  has  but  to  call  upon  u.s  for 
a  cheque,  and  have  it  with  pleasure  for  any 
account  he  may  have  with  you.  When  to  the 
contrary  we  will  write  to  you  "  : — Held,  that  the 
letter  was  a  continuing  guarantee  for  the  amount 
of  goods  D.  should  buy  of  the  plaintiffs  until  they 
should  hear  to  the  contrary.  NotftfUfhavt  Htde^ 
Skin,  ^-c.  au  V.  BottrlU  42  L.  J.,  C.  P.  256  ; 
L.  R.  8  C.  P.  694  :  29  L.  T.  134  ;  21  W.  R.  739. 

A  guarantee  for  the  payment  of  goods  supplied 
to  a  third  person,  given  on  the  7th,  will  cover 
goods  contracted  for  on  the  6th,  but  not  delivered 
till  the  7th,  and  then  supplied  on  the  credit  of 
the  guarantee.    Simuwng  v.  Keating,  2  Stark.  426. 

AmbigpaLOiLi.] — "  In  consideration  of  E.  R.  &  Co. 
giving  credit  to  D.  J.,  1  hereby  engage  to  be 
responsible,  and  to  pay  any  sum  not  exceeding 
120/.  due  to  E.  R.  &  Co.  by  D.  J.,"  is  a  good  and 
binding  guarantee,  the  words  "  giving  credit " 
being  equally  applicable  to  future  as  to  past  credit. 
Edwards  v.  Jerons,  8  C.  B.  436  ;  19  L.  J.,  C.  P. 
50  ;  14  Jur.  131. 

The  defendant  gave  to  the  plaintiffs  the 
following  guarantee:  "Gentlemen, — As  Mr.  D. 
informs  me  you  require  some  person  as  guarantee 
for  goods  supplied  to  him  by  you  in  his  business, 
I  have  no  objection  to  act  as  such  for  payment 
of  your  account"  : — Held,  that  the  expression 
"  for  goods  supplied  "  did  not  necessarily  import 
a  past  consideration,  and  ought  to  be  read  "for 
goods  to  be  supplied."  Hoad  v.  Grace,  7  H.  &  N. 
494  ;  31  L.  J.,  Ex.  98  ;  8  Jur.  (N.s.)  43  ;  5  L.  T. 
359  ;  10  W.  R.  85. 

A  guarantee  was  as  follows  :  "  In  consideration 
of  the  credit  given  by  B.  to  E.,  I  hereby  agree  to 
guarantee  the  payment  of  aU  bills  of  exchange 
drawn  by  B.  and  accepted  by  E.  Also  I  hereby 
agree  to  guarantee  the  payment  of  any  balance 
that  may  be  due  from  E.  to  B.  This  guarantee 
to  include  all  bills  of  exchange  now  running  as 
well  as  the  balance  of  account  at  this  day."  It 
appeared  that  at  the  time  of  giving  the  guarantee 
there  were  bills  running  and  an  account  due  from 
E.  to  B.,  and  future  dealings  between  the  parties 
were  contemplated : — Held,  that  the  guarantee 
extended  as  well  to  future  as  to  past  transactions. 
Broom  v.  Batchrlor,  1  H.  &  N.  265  ;  25  L.  J., 
Ex.299;  4W.R.  712. 

Where  the  words  of  a  guarantee  were  capable 
of  expressing  either  a  past  or  concurrent  con- 
sideration : — Held,  that  the  latter,  which  made 
the  instrument  valid,  was  to  be  adopted.  Steele 
V.  Hoe,  14  Q.  B.  431  ;  19  L.  J.,  Q.  B.  89  ;  14  Jur. 
147. 
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Constmotion  of  Several  Boenments.]  —  The 

plalntifEs,  on  the  24th  November,  wrote  to  the 
defendant,  "  We  are  doing  business  with  Messrs. 
B.,  and  we  require  a  guarantee  of  200^.,  and  they 
refer  us  to  you  for  one."  The  defendant  replied 
on  the  27th  November,  "  I  have  no  objection  to 
become  security  for  Messrs.  B.,  and  subjoin  the 
following  memorandum  to  that  effect : — '  200/.  I 
hereby  engage  to  guarantee  to  [the  plaintiffs] 
200/.  for  iron  received  from  them  for  Messre.  B., 
as  annexed ' "  : — Held,  that  the  contract  was  to 
be  collected  from  the  three  documents  read 
together,  and  that  the  consideration  for  the  pro- 
mise was,  that  the  plaintiffs  would  continue  to 
supply  iron  to  B.  after  the  27th  November. 
Colbourn  v.  Dawjion,  10  C.  B.  765  ;  20  L.  J.,  C.  P. 
154  ;  15  Jur.  680. 

Mutual  Obligation.]— P.  being  indebted  to 
the  plaintiffs,  the  defendants  gave  them  the 
following  guarantee  :  "  In  consideration  of  your 
agreeing,  at  our  request,  from  time  to  time  to 
supply  on  credit  to  P.  such  goods  as  he  may 
require,  and  you  may  think  fit  to  supply,  we  do 
hereby  guarantee  to  you  the  jmyment  of  such 
sum  as  he  now  owes  and  may  at  any  time, 
from  time  to  time,  owe  to  you  '* : — Held,  that  the 
guarantee  did  not  contain  any  binding  agree- 
ment on  the  part  of  the  plaintiffs  to  supply  goods 
to  P.,  and  that,  as  they  never  did  supply  any 
goods  to  P.  after  the  date  of  the  guarantee, 
the  defendants  did  not  become  liable  to  pay  the 
existing  debt  of  P.  Westhead  v.  Sproson^  6 
H.  &  N.  728 ;  30  L.  J.,  Ex.  265  ;  7  Jur.  (N.8.) 
502  ;  4  L.  T.  408  ;  9  W.  R.  695. 

Payment  of  Bent — Determination  of  Tenancy.] 
— M.  being  yearly  tenant  to  the  plaintiff  on  the 
terms  of  a  written  agreement,  the  defendant,  in 
consideration  of  the  plaintiff's  continuing  M.  as 
such  tenant,  gave  to  the  plaintiff  a  guarantee  for 
"  the  rent  of  the  Leese  farm,  in  the  occupation 
of  M."  The  plaintiff  afterwards  gave  M.  notice 
to  quit,  but  on  the  payment  of  arrears  of  rent 
withdrew  it,  before  the  expiration  of  the  current 
year.  The  next  year  the  rent  became  in  arrear, 
and  the  plaintiff  sued  the  defendant  on  his 
guarantee  : — Held,  that  the  old  tenancy  was 
determined  by  the  notice  to  quit ;  that  the 
guarantee  applied  only  to  the  tenancy  which 
existed  at  the  time  when  it  was  given  ;  and  that 
the  defendant  was  therefore  not  liable.  Tayleur 
V.  Wild'tn,  37  L.  J.,  Ex.  173  ;  L.  R.  3  Ex.  303  ; 
18L.  T.  655;  16  W.  R.  1018. 

Advanoei— Pait  or  Future.] — A  father  gave 
his  son  a  promissory  note  for  2,000/.,  which 
was  indorsed  by  the  son,  and  discounted  by  a 
banking  company,  who  took  from  the  father  an 
agreement  under  seal  that,  on  condition  of  their 
discounting  the  note,  certain  deeds  of  the  father's 
deposited  at  the  same  time  should  remain  as 
security  for  all  money  due  or  to  become  due  from 
the  son  to  the  company  on  any  account  w^hatso- 
ever.  At  the  date  of  the  agreement  the  son  owed 
the  company  3,000/.  upon  a  running  account,  and 
the  sum  was  subsequently  increased  to  5,000/. 
The  father  having  died  : — Held,  that  the  bank 
was  entitled  to  prove  against  the  father's  estate 
not  only  for  the  2,000/.,  the  amount  of  the  note, 
but  also  for  all  sums  due  from  the  son.  Burgex* 
V.  Eve,  41  L.  J.,  Ch.  515  ;  L.  R.  13  Eq.  450  ;  26 
L.  T.  540;  20  W.  R.  311. 

A  guarantee  that,  in  consideration  of  advances 
made  and  to  be  made  by  C.  and  D.,  bankers,  or 


by  any  other  persons  of  whom  their  firm  might 
from  time  to  time  consist,  in  the  way  of  loan, 
payments,  discount,  or  otherwise,  to  F.  H.  and 
S.  F.,  H.  and  G.,  jointly  and  severally,  thereby 
guaranteed  to  C.  and  D.  the  repayment  of  the 
advances,  and  to  indemnify  them  against  any 
loss  by  reason  of  such  advances :  their  liability 
not  to  exceed  the  sum  of  1,000/. ;  the  guarantee 
to  be  a  continuing  guarantee,  and  to  be  a  security 
to  C.  and  D.  to  the  extent  of  1,000/.  for  the 
whole  of  any  balances  which  might  from  time 
to  time,  or  at  any  time,  become  due  to  C.  and  D. 
or  to  the  persons  for  the  time  being  constituting 
the  firm  of  the  banking  house,  is  a  good  and 
binding  guarantee  for  both  the  past  and  future 
advances,  such  future  advances  having  been 
made.  Chapniati  v.  Sutton^  3  D.  &  L.  646 ;  2 
C.  B.  634  ;  15  L.  J.,  C.  P.  166. 

The  defendant  being  a^ent  to  receive  rents  for 
A.,  undertook,  upon  A.  giving  him  an  authority 
to  do  so,  to  repay  to  the  plaintiff  out  of  the  first 
money  received  on  A.'s  account  anything  the 
plaintiff  might  be  pleased  to  advance  to  A.  A. 
gave  the  defendant  this  authority:  "Please  to 
pay  [the  plaintiff]  20/.  by  four  instalments, 
namely  5/.  each  quarter,  from  my  estate,  con- 
mencing  from  the  29th  of  September,  1852, 
until  September,  1853 ;  and  should  any  money 
be  owing  by  me  to  her  after  that  time,  please 
to  pay  same  way,  as  above " : — Held,  that  the 
authority  was  not  confined  to  the  payment  of  the 
20/.,  but  authorised  the  payment  of  further 
advances  made  by  the  plaintiff  to  A.  fforlar  v. 
Carpenter,  3  C.  B.  (N.8.)  172 ;  27  L.  J.,  C.  P.  1. 

A  creditor  cannot  avail  himself  of  a  security 
obtained  under  an  agreement  for  a  further 
advance,  which  he  afterwards  refuses.  Mayhew 
V.  Crickett,  2  Swanst.  193  ;  1  Wils.  Ch.  418 ;  19 
R.  R.  57. 

The  plaintiffs  declared,  that,  in  consideration 
that  they  would  lend  and  advance  6,000/.  to 
S.  k  Co.,  the  defendant  would  be  answerable  for 
and  repay  them  the  sums  so  lent  and  advanced, 
and  averred  that  they  accordingly  advanced  the 
5,000/.,  by  rea.son  whereof  the  defendant  became 
liable  to  pay.  The  defendant,  at  the  i-equest  of 
the  plaintiffs,  on  the  19th  of  May,  1815,  wrote  to 
them,  stating  that  she  would  be  answerable  to 
the  extent  of  5,000/.  for  the  use  of  the  house  of 
S.  &  Co.  At  the  time  this  guarantee  was  given, 
S.  &  Co.  were  considerably  indebted  to  the 
plaintiffs.  On  the  24th  of  the  same  month 
the  guarantee  was  deposited  with  the  plain- 
tifta  as  a  security,  with  two  bills  amounting  to 
3,528/.  16*.  2rf.,  which,  having  been  in  their 
hands  as  securities  before,  were  delivered  and 
redelivered  as  a  security  for  a  new  note  of  6,500/., 
and  no  money  passed  on  that  day  : — Held,  that, 
as  between  the  plaintiffs  and  the  defendant,  no 
money  was  advanced  to  S.  &  Co.  subsequent  to 
the  guarantee,  so  as  to  give  it  a  retrospective 
operation.     Olt/n  v.  fferttd,  2  Moore,  134. 

In  August,  1848,  the  defendant  gave  the  fol- 
lowing guarantee  to  0. :  "1  am  aware  that  my 
uncles,  J.  and  J.  F.  K.,  stand  considerably 
indebted  to  you  for  professional  business,  and  for 
cash  advanced  to  them,  and  that  it  is  not  in  their 
power  to  pay  you  at  the  present ;  and  as  in  all 
probability  they  will  become  further  indebted  to 
you,  though  I  by  no  means  intend  that  this 
letter  shall  create  or  imply  any  obligation,  on 
your  part,  to  increase  your  claim  against  them,  I 
am  willing  to  bear  you  harmless  against  aTiy  loss 
arising  out  of  the  past  or  future  transactions 
between  you  and  my  uncles  to  a  certain  extent. 
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and,  therefore,  in  consideration  of  your  forbear- 
ing to  press  them  for  the  immediate  payment  of 
the  debt  now  due  to  you,  I  hereby  engage  and 
agree  to  guarantee  you  the  payment  of  any  sum 
they  may  be  indebted  to  you  upon  the  balance  of 
accounts  between  you,  at  any  time  during  the 
next  six  yeare,  to  the  extent  of  1,000^,  whenever 
called  upon  by  you  to  pay  the  same,  and  after 
twelve  months'  previous  notice."  At  the  date  of 
the  guarantee,  J.  and  J.  F.  K.  were  indebted  to  0. 
in  513/.  Subsequently  O.  advanced  large  sums 
of  money  to  J.  and  J.  F.  K.,  and  dealings  went 
on  till  January,  1849,  when  the  debt  due  from 
them  to  0.  amountel  to  2,184/. : — Held,  that  the 
guarantee  was  founded  on  a  sufficient  considera- 
tion, and  that,  further  advances  having  been 
made,  and  time  given,  it  bound  the  defendant. 
Older»haw  v.  King,  2  H.  &  N.  517 ;  27  L.  J.,  Ex. 
120  ;  3  Jur.  (N.8.)  1152  ;  5  W.  R.  753— Ex.  Ch. 

The  consideration  for  the  promise  to  guarantee 
was  the  keeping  the  account  open,  and  making 
further  advances.  Per  cuiiam,  dissentiente 
Crompton,  J,    Ih. 


Evidence.] — "Messrs.  H.,in  consideration 


of  your  being  in  advance  to  L.  in  10,000/.  for  the 
purchase  of  cotton,  F  do  hereby  give  you  my 
guarantee  for  that  amount  on  their  behalf.  J. 
B. "  : — Held,  that  the  WQfds  of  the  guarantee  did 
not  necessarily  imply  a  past  advance,  and  that 
the  plaintifEs,  on  a  trial,  might  have  offere<l  evi- 
dence to  show  that  future  advances  had  been 
contemplated.  Haigh  v.  Bmoht^  10  A.  &  E. 
309  ;  4  P.  &  D.  288. 


Implioation.] — A.  guaranteed  to  a  bank- 


ing company  "all  cuiTent  obligations  in  their 
hands  to  which  B.  may  be  a  party,  and  also  all 
his  future  obligations  and  ensfagemcnts  that  may 
come  into  their  hands  " : — Held,  that  the  latter 
part  of  the  guarantee,  as  to  the  future  obliga- 
tions, implied  of  itself  a  consideration,  and  did 
not  require  the  specific  statement  of  one  in  the 
body  of  the  guarantee,  according  to  the  statute 
of  frauds ;  and  that  the  company  might,  there- 
fore, on  the  bankruptcy  of  A.,  prove  for  the 
amount  of  their  advances  to  B.  subsequently  to 
the  date  of  the  guarantee.  Littlejohn^  IJse parte, 
3  Mont.  D.  &  D.  182  ;  7  Jur.  474. 


Sofficienoy.] — The  following  guarantee  : 


— "  We,  the  undersigned,  hereby  indemnify  the 
National  Provincial  Banking  Company  to  the 
extent  of  1,000/.,  advanced  or  to  be  advanced  to 
R.  P.  by  the  company,"  R.  P.  at  the  time  the 
guarantee  was  given  being  indebted  to  the  bank 
in  a  sum  exceeding  1,000/.,  doi-s  not  upon  the 
face  of  it,  or  construed  with  reference  to  the 
extrinsic  circumstances,  disclose  a  sufficient  con- 
sideration. Bell  V.  Welch,  9  C.  B.  154  ;  19  L.  J., 
C.  P.  184  ;  14  Jur.  432. 

"  As  you  are  about  to  enter  upon  transactions 
in  business  with  Messrs.  C.  (with  whom  you  have 
alrea<Iy  had  dealings),  in  the  course  of  which 
they  may  be  from  time  to  time  largely  indebted 
to  you,  in  consideration  of  your  doing  so,  I  hereby 
agree  to  be  responsible  to  you  for,  and  guarantee 
to  you,  the  payment  of  any  sums  of  money  which 
that  firm,  whether  it  may  consist  of  the  same 
members  as  at  present,  or  others,  now  is,  or  may 
at  any  time  be,  indebted  to  you,  so  that  I  am  not 
called  upon  to  pay  more  than  2,000/.,"  discloses  a 
sufficient  consideration,  and  covers  both  past  and 
future  debts.  Johnson  v.  StcholU,  1  C.  B.  251  ; 
14  L.  J.,  C.  P.  151  ;  9  Jur.  429.   S.  P.,  Raikes  v. 


Todd,  1  P.  &  D.  1.S8 ;  8  A.  &  E.  846 ;  1  W.  W.  &  H. 
619  :  8  L.  J.,  Q.  B.  ?.'>, 

A  bond  was  vested  in  a  trustee  in  trust  as  to 
income  for  a  married  woman  for  life,  for  her 
separate  use,  with  remainder  in  trust  for  her 
issue ;  and  in  default  of  issue,  in  trust  for  such 
per.-ons  as  the  married  woman  alone,  notwith- 
standing coverture,  should  by  deed,  or  instrument 
in  writing,  to  be  by  her  scaled  and  delivered  in 
the  presence  of,  and  to  be  attested  by,  two 
credible  witnes.ses,  appoint.  The  husband  being 
indebted  to  his  bankers,  on  the  balance  of  an 
account  current,  the  married  woman  deposited 
the  bond  with  the  bankers,  with  a  letter  signed 
by  her  to  the  effect,  that,  in  consideration  of  the 
bankers  paying,  or  having  already  paid,  the 
cheques  of  the  husband,  or  otherwise  advancing 
him  sums  of  money,  she  thereby  guaranteed  the 
repayment  thereof  ;  and  that  she  deposited,  as  a 
collateral  security,  the  bond,  which  she  under- 
took to  assign  to  the  bankers  on  request : — Held, 
that  the  consideration  was  sufficient,  and  that  the 
separate  life  interest  of  the  wife  was  effectually 
charged ;  but  that,  the  letter  not  having  been 
executed  and  attested  as  required  by  the  power, 
the  court  would  not,  under  the  circumstances, 
give  effect  to  it  as  an  ap{X)intment.  Thackwell 
v.  Gardiner,  5  De  G.  &  Sm.  .58.  But  tee  19  &  20 
Vict.  c.  97,  8.  3,  by  which  the  consideration  for  a 
guarantee  need  not  be  in  writing. 

On  acooiint  of  other  Debts.] — Guarantee  given 
by  the  defendant  to  the  plaintiff  as  follows : — 
"  In  consideration  of  your  having  resigned  the 
office  of  deacon  at  the  Baptist  church  at  C,  I 
hereby  agree  to  hold  myself  responsible  to  you 
for  the  payment  of  150/.  due  to  the  Rev.  J.  E. 
by  the  Baptist  church  at  C,  and  also  the  interest,, 
payable  every  six  months,  for  which  you  and 
P.  M.,  deacons  of  the  church,  became  resix>n8ible 
to  the  Rev.  J.  £.  by  an  instrument  dated  Sep- 
tember 25,  1840."  That  instrument  was  as- 
follows  :  —  "In  consideration  of  your  having 
resigned  the  pastoral  office  over  the  Baptist 
church  at  C,  and  the  church  having  agreed  at  the 
earliest  possible  period  to  jwiy  to  you  700/.,  with 
interest  half-yearly  until  the  same  be  paid,  we, 
the  deacons,  agree  to  hold  ourselves  responsible 
to  you  for  the  carrying  out  of  the  said  resolu- 
tion." The  700/.  had  been  reduced  to  150/.  by 
payments  between  1840  and  1845.  In  1842  a 
resolution  was  entered  in  the  church  books,  and 
signed  by  the  plaintiff,  inviting  the  defendant  to- 
become  pastor,  on  condition  that  he  agreed  to  be 
legally  responsible  to  the  plaintiff,  the  present 
deacon,  and  any  future  deacon,  for  the  payment 
of  500/.  due  to  J.  E.  by  the  church,  and  also 
agreed  that  the  trustees  of  a  fund  for  the  main- 
tenance of  the  minister  should  pay  to  the  plain- 
tiff, or  other  deacon,  100/.  yearly,  for  the  purpose 
of  liquidating  the  above  debt  to  J.  E.,  and  that 
the  interest  of  the  debt  be  paid  half-yearly  from 
the  church  funds.  The  defendant  signed  a 
memorandum  in  the  church  books  that  he 
accepted  the  invitation  on  these  terms.  A  decla- 
ration stated  that,  in  consideration  that  the. 
plaintiff,  at  the  request  of  the  defendant,  would 
resign  the  office  of  deacon  of  the  Baptist  church 
at  C.,  the  defendant  promised  to  hold  himself 
responsible  to  the  plaintiff  for  payment  of  150/.,. 
due  to  J.  E.  by  the  Baptist  church  at  C,  and 
i  interest,  being  the  residue  of  the  700/.  remaining 
I  unpaid,  for  which  the  plaintiff  and  P.  M.  had 
t  become  responsible  to  J.  E.  : — Held,  that  the 
'  effect  of  the  guarantee  was  correctly  stated  in 
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the  declaration,  and  that  the  f ands  for  the  sup- 
port of  the  minister  were  intended  to  be  included 
for  the  payment  of  the  debt  due  to  J.  E,  Steele  v. 
Moe,  14  Q.  B.  431  ;  19  L.  J.,  Q.  B.  89  ;  14  Jur.  147. 

c.  ForbearaJice  to  Sue  and  Abandonment 

of  Claims. 

In  What  Casei.] — ^The  plaintiffs  agent  wrote 
to  the  defendant :  "  I  have  this  morning  received 
the  most  peremptory  instructions  to  settle  this 
account.  Be  good  enough  to  arrange  something 
by  to-morrow."  The  defendant  in  reply  :  "  1 
undertake  to  pay  5002.  on  the  account  between 
my  late  brother,  Mr.  O.  D.  Hughes,  and  your 
client  on  or  before  this  day  three  weeks."  The 
plaintiff  did  not  expressly  agree  to  forbear  suing, 
but  did  in  fact  forbear  for  three  weeks : — Held, 
that  the  correspondence,  together  with  the  plain- 
tiffs actual  forbearance  for  three  weeks  to  sue, 
constituted  a  good  and  binding  promise  to  pay 
on  the  part  of  the  defendant.  Wynne  v.  Hugh^es, 
21  W.  K.  628.  See  Coles  v.  Pack,  39  L.  J.,  C.  P. 
63  ;  L.  B.  5  C.  P.  65  ;  18  W.  R.  292. 

An  agreement  to  forbear  for  a  reasonable 
time  is  a  good  consideration  to  support  a 
promise  to  guarantee  a  debt  due  from  a  third 
person.  Oldershaw  v.  King,  2  H.  &  N.  517  ;  27 
L.  J.,  Ex.  120 ;  3  Jur.  (N.8.)  1152 ;  5  W.  R.  753 
—Ex.  Ch. 

A  testator  appointed  his  son  and  three  other 
persons  his  executors  and  trustees.  The  son  dis- 
claimed and  renounced  probate  and  afterwards 
purchased  a  portion  of  the  testator's  property. 
The  other  legatees  raised  a  claim  for  losses 
incurred  by  the  trustees,  and  the  son's  solicitor 
wrote  on  his  behalf  to  the  claimants  agreeing  to 
pay  300Z.  in  satisfaction  of  the  losses : — Held, 
that  this  agreement  was  not  void  for  want  of 
consideration.  Orrell  v.  Coppwk,  26  L.  J.,  Ch. 
269  ;  2  Jur.  (N.8.)  1244 ;  5  W.  R.  186. 

A  surety,  upon  being  informed  that  proceedings 
are  contemplated  against  himself  and  his  prin- 
cipal, states  by  letter  his  intention  to  pay  the 
debt : — Held,  after  his  decease,  that  the  letter  was 
a  promise  to  pay ;  and  that  the  forbearance  to 
sue  was  a  sufficient  consideration  for  the  promise. 
Jones  V.  Beach,  21  L.  J.,  Ch.  543. 

Withdrawal  of  PetitioxL]— A  guarantee  was 
given  in  the  following  tei-ms :  "  In  consideration 
of  your  withdrawing  the  petition  you  have  pre- 
sented for  winding  up  the  A.  company  we  agree 
to  pay  all  the  costs  you  have  incurred  in  reference 
to  the  petition.  We  further  agree  to  gaarantee 
the  payment  to  you  within  eighteen  months,  by 
the  company  or  the  liquidator  thereof,  of  the 
principal  of  your  debt  of  722Z."  To  declaration 
on  this  guarantee,  alleging  as  a  breach  the  non- 
payment of  the  722Z.,  the  defendants  pleaded 
that  after  the  alleged  withdrawal  of  the  petition, 
and  before  a  reasonable  time  had  elapsed,  and 
within  the  eighteen  months,  the  plaintiff  pre- 
sented another  petition  for  winding  up  the 
company,  which  prevented  the  collection  of 
the  assets  of  the  company.  At  the  trial  the  jury 
found  that  the  presentation  of  the  second  petition 
did  not  prevent  the  collection  of  assets  : — Held, 
that  the  withdrawal  of  the  first  petition  was  a 
sufficient  consideration  for  both  promises  of  the 
guarantors  ;  that  the  plea,  as  proved,  afforded  no 
defence ;  and  that  on  the  finding  of  the  jury 
the  plaintiff-  was  entitled  to  recover.  Harris  v. 
Venables,  41  L.  J.,  Ex.  180  ;  L.  R.  7  Ex.  236  ;  26 
L.  T.  437  ;  20  W.  R.  974. 

VOL.  XI. 


Where  Fraudulent.]  —  In  an  action  on  a 
gnarantee  for  a  debt  due  from  S.  to  the  plaintiff 
the  promise  alleged  being  that  if  the  plaintiff 
would  give  S.  a  written  acknowledgment  that 
the  plaintiff  had  no  legal  claim  on  S.,  the  defen- 
dant would  be  answerable  for  the  amount,  with 
an  averment  that  the  plaintiff  wrote  and  sent 
such  acknowledgment  to  S.  Plea,  that  S.  was  a 
trader  within  the  bankrupt  acts,  and  a  prisoner 
in  execution  for  debt,  owing  300/.  and  upwards, 
and  was  desirous  of  petitioning  the  Court  of 
Bankruptcy  for  an  interim  order  of  protection 
under  7  &  8  Vict,  c.  96,  s.  6,  and  in  support  of 
such  petition  of  falsely  representing  himself  to 
the  court  as  owing  less  than  3002.,  and  that  the 
defendant,  at  the  request  of  8.,  gave  the 
guarantee,  with  the  intent  on  the  part  of  S. 
and  the  defendant  that  S.  should  be  the  better 
able  falsely  to  make  such  representation,  and 
that  the  plaintiff  knew  the  corrupt  purpose  for 
which  the  guarantee  was  g^ven,  and  with  such 
knowledge  accepted  it,  and  assented  to  write  the 
acknowledgment  for  the  purpose  of  aiding  S.  in 
making  the  false  representation  :  —Held,  on  proof 
of  the  facts  pleaded,  that  the  plaintiff's  acknow- 
ledgment was  not  a  release  under  seal,  and  that 
the  defendant  was  entitled  to  a  verdict  on  the 
evidence.     Qfles  v.  Strick,  15  Q.  B.  2. 

Statement  of  Coniideration.] — A  declaration 
stated  that  L.  made  his  promissory  note  payable 
to  the  plaintiff  ;  that  the  note  being  in  the  plain- 
tiffs hands  overdue  and  unpaid,  '*  in  considera- 
tion that  the  plaintiff  would  forbear  and  give 
time  to  L.  for  payment  of  the  note,  to  wit,  for  a 
i-easonable  time,  the  defendant  promised  to  pay 
the  note  in  case  L.  should  make  default."  It 
then  alleged  that  L.  made  default,  and  that  the 
defendant  did  not  pay  the  amount  of  the  note. 
At  the  trial  it  appeared  that  the  defendant  having 
agreed  to  guarantee  the  payment  of  the  note  by 
L.,  indorsed  on  the  back  thereof  as  follows  : — *'  I 
guarantee  the  payment  of  the  within  note  by  L., 
on  the  2nd  November  next."  On  that  day  the 
note  being  due  and  dishonoured,  the  defendant 
signed  the  following  memorandum,  addressed  to 
the  plaintiff  : — "  Sir, — I  request  you  wiU  hold 
over  the  promissory  note  in  your  favour,  of  L., 
dated  31st  July,  1844,  for  2002.,  at  three  months ; 
and  in  consideration  of  your  so  doing,  I  under- 
take to  continue  in  all  respects  my  guarantee  "  : 
— Held,  that  the  guarantee  was  defective,  and 
that  there  was  no  evidence  to  support  the  declara- 
tion. Temple  or  Semple  v.  Pink,  1  Ex.  74  ;  16 
L.  J.,  Ex.  237. 

B.  and  C,  members  of  a  railway  committee, 
being  indebted  to  A.  in  a  large  sum  which  A. 
sought  to  recover  by  contributions  from  the  com- 
mittee, and  A.,  having  brought  an  action  against 
B.,  and  having  threatened  to  sue  C,  D.  promised 
that,  in  consideration  that  A.  would  cease  to  pro- 
secute the  action  brought,  and  would  forbear  to 
sue  C,  he,  D.,  would  pay  a  certain  smaller  sum 
to  A.  In  declaring  upon  this  promise  it  is  not 
necessary  to  allege  that  D.  was  a  member  of  the 
committee,  or  that  A.  had  any  well-founded  claim 
against  the  committee,  or  that  the  actions  brought 
and  threatened  related  to  the  committee,  or  that 
the  plaintiff  was  ready  and  willing  to  accept  the 
smaller  sum  in  satisfaction  of  the  debt  owing  from 

B.  and  C.     Enipson  or  Tempson  v.  Knowles,  7 

C.  B.  661  ;  18  L.  J.,  C.  P.  222. 

Abandoning  Lien^^A  declaration  stated  that 
plaintiff   was  a  shipbroker,  and  that  he  was 
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employed  by  the  ow  ners  of  a  ship  to  procure  for 
them  a  charter  of  that  ship  upon  the  terms  that 
he  should  be  entitled  to  receive  the  freight,  and 
thereout  to  satisfy  himself  his  commission,  and 
that  he  did  accordingly  procure  a  charteiparty 
on  certain  terms  ;  that  the  ship  sailed,  and  per- 
formed her  voyage  and  returned  to  England ; 
that  a  change  of  ownership  in  some  of  the  shares 
of  the  ship  accrued  before  her  return  ;  that  after 
her  return  (he  plaintiff  was  about  to  collect,  and 
would  have  collected  the  freight,  so  as  thei*eout 
to  satisfy  himself  his  commission  ;  that  the  defen- 
dants were  the  brokers  for  the  new  owners,  and 
it  became  desirable  for  them  to  obtain  immediate 
possession  of  the  ship,  and  they  were,  therefore, 
anxious  that  plaintiff  should  abandon  his  right 
of  receiving  the  freight :  that  in  consideration 
of  the  premises,  and  that  the  plaintiff  would 
relinquish  his  right  to  collect  the  freight,  the 
defendants  promised  to  pay  him  his  commission  ; 
that  the  plaintiff  relinquished  his  right ;  but  that 
the  defendants  would  not  pay  him  his  commis- 
sion : — Held,  that  this  was  an  agreement  by  the 
defendants  to  pay  in  consideration  of  the  plain- 
tiff abandoning  his  rights  arising  from  several 
matters  stated  by  way  of  inducement,  the  induce- 
ment, as  stated,  being  material ;  and  that  the 
declaration  was  not  supported  by  proof  of  an 
agreement,  in  consideration  of  the  plaintiff  rot 
asserting  any  lien  on  the  freight,  without  its 
appearing  whether  or  not  he  was  entitled  to  such 
liCij.  Oull  V.  Lindtay^  4  Ex.  45  ;  18  L.  J., 
Ex.  355. 

In  an  action  on  a  guarantee,  the  declaration 
alleged  that,  in  consideration  that  the  plaintiffs 
would  give  up  their  lien  on  certain  goods  of  Y., 
iind  would  take  his  acceptance  for  140^.,  the 
defendant  guaranteed  to  the  plaintiffs  payment 
of  the  same,  and  the  plaintiffs  accordingly  gave 
up  to  Y.  the  goods,  and  took  the  acceptances  of 
Y.  for  145Z. : — Held,  that  the  declaration  dis- 
closed no  cause  of  action.  PiclUes  v.  Tfiorntim, 
33  L.  T.  658 — C.  A.  And  see  cawM  ante, 
col.  1138. 

Composition  of  Debts.] — ^A  declaration  stated 
that  A.,  being  indebted  to  the  plaintiffs  in  7,093Z., 
and  being  unable  to  pay  the  amount,  requested 
them  to  accept  a  composition  of  10«.  in  the 
pound  on  their  debt,  and  to  give  time  for  pay- 
ment, to  which  they  agreed  upon  having  the 
same  guaranteed,  and  that  thereupon  the  defen- 
dant addressed  a  guarantee  to  them,  to  the 
following  effect :  "  At  the  request  of  A.,  and  in 
consideration  of  your  agreeing  to  take  10».  in  the 
pound  for  your  claim  on  them,  amounting  to 
7,093^.,  and  giving  them  five  years  to  pay  off 
3,546/.,  being  one-half  of  the  debt,  or  at  the  rate 
of  10«.  in  the  pound  for  the  whole,  with  interest 
on  S,546Z.,  at  the  rate  of  hi,  per  cent,  per  annum, 
payable  half-yearly,  the  3,546Z.  to  be  paid  by  the 
instalments  and  in  the  manner  mentioned,  or  to 
be  mentioned,  in  your  agreement  with  A.,  I 
hereby  guarantee  to  the  extent  of  500Z.  the  pay- 
ment by  A.  of  8.546Z.,  with  interest,  as  men- 
tioned in  the  agreement";  that  the  plaintiffs 
and  A.  subsequently  entered  into  a  written 
agreement,  by  which  the  plaintiffs  agreed  to 
accept  of  A.  the  composition  of  10*.  in  the 
pound,  to  be  paid  by  stipulated  instalments,  on 
specified  days,  extending  over  a  space  of  five 
years,  in  consideration  of  having  the  payment 
of  the  instalments  guaranteed  by  the  persons 
named  in  the  schedule,  and  in  which  the  defen- 
dant's name  appeared  as  guaranteeing  to  the 


extent  of  500Z.  The  agreement  contained  a 
proviso,  rendering  the  agreement  void,  and 
enabling  the  plaintiffs  to  recover  the  whole  of 
the  original  debt,  in  case  A.  should  make  default 
in  payment  of  any  instalments  on  the  stipulated 
days,  or  should  commit  any  act  of  bankruptcy 
on  which  a  fiat  should  issue.  The  declaration 
averred  that  one  instalment  became  due,  that 
default  was  made  in  payment  thereof  by  A.,  that 
the  plaintiffs  applied  to  the  defendant,  but  that 
he  had  not  guaranteed  the  instalment,  and  that 
the  same  remained  unpaid : — Held  bad  on  general 
demurrer,  on  the  ground  that,  upon  the  true 
construction  of  the  guarantee,  the  consideration 
of  the  defendant's  promise  was  that  there  should 
be  an  agreement  between  the  plaintifEs  and  A^ 
and  that  the  agreement  entered  into  by  them  did 
not  comply  with  the  terms  of  the  guarantee. 
Clarlts  V.  Greene,  3  Ex.  619. 

Bolease,  at  what  Time.] — In  an  action  on  a 
guarantee,  the  plaintiff,  in  support  of  an  averment 
in  the  declaration,  that  he  had  executed  a  certain 
indenture,  gave  in  evidence  the  following  docu- 
ment, signed  by  the  defendant :  "  In  consideration 
of  your  having  by  indenture  agreed  to  accept 
payment  of  the  debt  owing  to  you  by  A.  by  the 
following  instalments,  that  is  to  say,  10«.  in  the 
pound,  I  promise  to  guarantee  the  payment  of 
the  instalments."  There  was  evidence  that  when 
A.'s  creditors  received  the  guarantee,  he  signed 
the  deed  at  the  same  time  : — ^Held,  that,  under  the 
circumstance  of  the  case,  the  true  construction  of 
the  guarantee  was,  "  that  if  at  some  future  timo 
the  plaintiff  shall  have  released  the  debt,  the 
defendant  will  guarantee  the  same  to  him  "  ;  and, 
therefore,  that  it  did  not  prove  the  averment  in 
the  declaration.  King  v.  Cole,  2  Ex.  628 ;  17 
L.  J.,  Ex.  283. 

d.  other  Cases. 

Indemnity  to  Sheriff's  OAoer.] — ^A  declaration 
alleged  that  the  defendant  issued  a  fi.  fa.  on  a 
judgment  against  M.,  which  the  sheriff  delivered 
to  the  plaintiff,  his  officer,  to  execute,  and  the 
plaintiff,  at  the  defendant's  request,  seised  goods, 
believing  them  to  be  M.'s,  whereupon  G.  claimeti 
them,  and  gave  notice  to  the  sheriff  not  to  sell 
them  ;  and  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  pay  no  attention  to  the 
claim  or  notice,  and  would  proceed  to  a  sale,  the 
defendant  promised  the  plaintiff  to  indemnify 
him  for  so  doing ;  that  the  plaintiff  thereupon 
paid  no  attention,  and  sold  the  goods,  and  levied, 
and,  at  the  defendant's  request,  delivered  the 
balance  to  the  defendant ;  that  afterwards  O.,  by 
reason  of  the  premises,  impleaded  the  plaintiff, 
together  with  the  sheriff,  in  a  county  court,  for 
seizing  and  selling,  and  recovered  against  the 
plaintiff  and  the  sheriff  the  value  of  the  goods, 
damages  and  ooste,  which  the  plaintiff  being 
liable  (as  the  defendant  knew)  to  indemnify  the 
sheriff,  paid  to  G.,  but  the  defendant  did  not 
indemnify : — Held,  a  good  declaration,  for  that 
consideration  suificiently  appeared,  and  it  was 
no  objection  that  the  plaintiff's  disregard  of  the 
claim  was  not  shewn  with  sufficient  certainty 
to  have  been  otherwise  than  an  illegal  act,  or 
that  the  plaintiff,  consistently  with  the  allega- 
tions, might  have  sold  in  the  mere  performance 
of  his  duty,  or  that  it  was  not  sufficiently  shewn 
that  G.  recovered  solely  by  being  entitled  to  the 
goods  seized,  and  not  by  any  irregularity  in  the 
plaintiff's  acts,  or  how  much  damage  accrued 
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from  the  selliDg,  and  how  much  from  the  seizing, 
•or  that  the  action  in  the  county  court  was  against 
the  sheriff  together  with  the  plaintiff.  Mlitton 
V.  Bvrrijmtin^  15  Q.  B.  205. 

Indemnity  againitCoitf.] — An  agreement  by 
the  plaintiff,  an  attorney,  the  defendant,  and  B., 
set  forth,  that,  in  consideration  of  B.  having 
.agi-eed  to  pay  to  the  defendant  his  claim  against 
B.,  and  certain  costs,  oat  of  the  proceeds  to 
arise  from  the  recovery  by  B.,  in  an  action  of  B. 
against  J.,  the  defendant  undertook  to  pay  the 
plaintiff  all  costs  incurred  by  him  in  prosecuting 
the  action  of  B.  against  J.,  the  plaintiff  thereby 
agreeing  with  the  defendant  to  bring  the  same  : 
— Held,  that,  in  an  action  on  this  agreement,  the 
•consideration  was  rightly  described  to  be,  that 
the  pUintiff,  at  the  request  of  the  defendant, 
would,  with  B.'s  assent,  prosecute  the  action  of 
B.  against  J.    Dally  v.  Pwdly,  6  Q.  B.  494. 

Indemnity  against  Debt  of  WiHs.]— Covenant 
iby  a  third  person  to  indemnify  tne  husband 
against  wife's  debt,  a  good  consideration.  Comp- 
ton  V.  Collimon,  2  Bro.  C.  C.  377. 

GKviiLg  Seonrity  without  Payment]— A  plain- 
tiff having  given  the  defendant  promissory  notes, 
and  a  cognovit  for  500/.,  as  a  composition  for 
•certain  claims,  the  defendant  in  consideration  of 
the  money  so  secured  to  be  paid,  engaged  to 
indemnify  him  against  certain  liabilities  : — Held, 
that  the  security,  not  the  actual  payment,  was 
the  consideration,  and  that  the  plaintiff  might 
sue  on  the  guarantee,  though  he  had  not  paid  the 
.600/.  Ikin  V.  Brooh,  1  B.  &  Ad.  124  ;  8  L.  J. 
<0.S.)  K.  B.  879. 

Failure  of  Consideration.]  —  Upon  the  eve 
-of  a  sale  by  the  sheriff,  A.  (a  stranger)  agreed  to 
guarantee  the  judgment  debts,  upon  the  judg- 
ment creditor  consenting  to  postpone  the  sale 
under  the  execution.  It  turned  out  that  the 
consent  of  another  party  was  necessary  in  order 
to  prevent  the  sale,  and  in  consequence  the  sale 
took  place.  A.  gave  notice  that  the  consideration 
having  failed,  the  guarantee  was  at  an  end  : — 
Held,  that  A.  was  not  liable  on  the  guarantee. 
Coi>ptrr  v.  Joel,  27  Beav.  313  ;  1  De  G.  F.  k  J. 
240  ;  1  L.  T.  351. 


8.  Extent  op  Liability. 

« 

Ctonerally.] — A  guarantee  is  merely  a  contract 
to  indemnify  upon  a  contingency  ;  and  is  in  the 
nature  of  a  claim  for  unliquidated  damages. 
JSampson  v.  Burton,  4  Moore,  515  ;  2  Br.  &  B.  89. 

A  surety  bound  himself  jointly  to  a  banking 
company  in  5002.,  the  condition  of  the  bond 
being  that  if  the  obligors  should  from  time  to 
time  pay  all  and  every  such  sum  or  sums  of 
money  as  should  become  due  to  the  bank  for 
money  advanced  to  surety's  co-obligor,  and  pay 
interest  at  5/.  per  cent,  per  annum  for  such  sum 
or  sums  of  money  as  aforesaid,  to  be  computed  as 
is  usnal  with  the  banking  company  in  ordinary 
banking  accounts  with  them ;  and  also  the 
lawful  commission,  charges  and  expenses  inci- 
dent to  or  occasioned  bv  the  transactions  or 
matters  between  the  bank  and  the  co-obligor, 
and  should  indemnify  and  save  harmless  the 
banking  company  from  all  actions,  suits  and 
expenses,  and  all  liability  whatsoever  by  reason 
of  the  transactions  and  matters  ;  then  the  bond 
was  to  be  void.  Provided  that  the  principal 
moneys  to  be  ultimately  recovered  on  the  bond 


were  thereby  limited  not  to  exceetl  250/.,  and 
that  the  obligors  or  any  of  them  should  not  be 
liable  to  pay,  by  virtue  thereof,  any  greater 
principal  sum  than  250/.  Bnt  that  the  bond 
should  be  a  continuing  security  to  that  amount, 
for  the  sums  from  time  to  time  owing  as  afore- 
said, exclusive  of  interest  (to  be  computed  as 
aforesaid),  commission,  costs,  charges  and 
expenses: — Held,  that  the  surety  was  liable 
on  this  bond  only  for  250/.  principal  moneys 
advanced,  and  interest  accrued  upon  that  sum  ; 
but  not  for  interest  upon  any  further  princii)al 
sum  advanced  by  the  bank.  Me^k  v.  JVallis,  27 
L.  T.  650. 

Where  a  bond  which  on  the  face  of  it  appears 
to  be  a  simple  money  bond  is  given  to  secure  a 
sum  certain  with  interest,  it  must  be  construed, 
so  far  at  least  as  regards  the  surety,  as  given  to 
secure  the  debt  then  existing?,  and  not  to  cover 
floating  balances.  Walker  v.  Hardman,  4  CI.  &  F. 
258  ;  11  Bligh,  299.  And  see  Pease  v.  Hurst, 
5  M.  &  By.  88  ;  10  B.  &  C.  122  ;  8  L.  J.  (0.8.) 
K.  B.  94. 

PrimA  facie,  a  continuing  guarantee,  limited 
in  amount,  to  secure  a  floating  balance,  is,  as 
between  surety  and  creditor,  a  guarantee  of  so 
much  only  of  the  debt  as  does  not  exceed  the 
sum  named  in  the  limitation,  for  it  is  to  be  pre- 
sumed that  the  surety  did  not  contemplate  the 
creditor's  allowing  the  debtor  to  become  indebted 
to  him  beyond  that  amount.  No  such  presump- 
tion arises  where  the  debt,  in  respect  of  which 
the  bond  is  given,  is  an  ascertained  amount, 
exceeding  the  sum  named  in  the  limitation. 
EUU  V.  Emamel,  46  L.  J.,  Ex.  25  ;  1  Ex.  D.  157  ; 
34  L.  T.  553  ;  24  W.  R.  332— C.  A. 

Upon  a  contitict  to  guarantee  a  bill  of  exchange 
for  a  given  sum,  the  guarantor  would  not  be  liable 
to  that  extent  on  a  bill  given  for  a  larger  sum. 
Philips  V.  Astling,  2  Taunt.  206  ;  11  R.  R.  547. 

The  defendant  requested  the  plaintiff,  by  letter, 
to  advance  B.  2/.  a  week,  and  engaged  "  to  pay 
him  all  moneys  he  might  advance  to  B.,  in 
addition  to  the  24/.  which  he  had  already  let  him 
have  "  : — Held,  that  the  guarantee  was  to  be  read 
as  if  it  had  been  "  all  such  moneys,"  i.e.  the  24/., 
and  the  amount  of  the  subsequent  weekly  sums 
of  21. ;  and  that  it  did  not  extend  to  any  other 
sums  he  might  advance  over  and  above  the  allow- 
ance of  2/.,  because  this  allowance  was  the 
subject-matter  of  the  letter.  Smith  v.  Brandram, 
2  Scott  (N.R.)  539 ;  9  D.  P.  C.  441  ;  2  Man.  &  G. 
244  ;  5  Jur.  173. 

Bateable  Contribution.] — Sureties  in  a  recog- 
nizance contribute  in  proportion  to  the  amounts 
for  which  they  were  respectively  originally 
bound.  MacDonaghs,  In  re,  Ir.  R.  10  Eq.  269. 
Atid  see  post,  cols.  1285  et  seq. 

Shares— Collateral  Seonritiei.] — The  defen- 
dant and  two  others  agreed  to  1>ecome  sureties 
to  the  plaintiff  for  a  debt  of  a  fourth  person, 
and  all  entered  into  a  joint  and  several  covenant 
for  payment  of  1,000/.  and  interest ;  one  of  the 
sureties  gave  on  bis  own  account  an  extra  col- 
lateral security  for  the  same  debt,  by  assigning 
an  annuity  for  600/.,  which  was  not  paid,  but 
accounted  for.  The  principal  debtor  also  gave  a 
bill  of  sale  to  the  plaintiff,  under  which  he  took 
possession,  and  which  he  afterwards  gave  up  to 
one  of  the  sureties  on  receiving  bills  for  200/. 
from  him  : — Held  that  the  defendant,  as  one  of 
the  three  sureties,  was  liable  for  one- third  of  the 
amount  of  the  original  debt  and  interest,  not- 
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withstanding  the  securities  given  and  payments 
made  by  his  co-sureties  ;  the  two  other  sureties 
having  in  effect  paid  their  shares,  the  defendant 
was  liable  to  the  plaintiff  for  his  share.  Margrett 
V.  G-regiyry,  6  L.  T.  543  ;  10  W.  R.  630. 

For  Agent — Conatmotion.] — In  construing  an 
agreement  in  the  form  of  a  bond  in  which 
a  surety  became  liable  for  the  due  fulfilment 
of  an  agent's  duties  therein  particularly  enume- 
rated, a  general  clause  in  the  obligatory  part  of 
the  bond  must  be  interpreted  strictly,  and  con- 
trolled by  reference  to  the  prior  clauses  specifying 
the  extent  of  the  agency  : — Held,  accordingly, 
that  moneys  received  by  an  agent  on  account  of 
his  employers  during  the  time  of  his  agency,  but 
not  in  pursuance  of  the  particular  agency  dis- 
closed to  the  surety  by  the  specified  conditions  in 
the  bond,  were  not  covered  by  the  surety's  obliga- 
tion "  that  during  the  whole  time  the  said  J.  D.  B., 
the  agent,  shall  continue  to  act  as  agent  afore- 
said, in  consequence  of  the  above-recited  agree- 
ment, he  shall  well  and  truly  account  for  and  pay 
to  us,  the  employers,  all  sums  of  money  received 
by  him  on  our  account."  Napier  v.  Bruce^ 
8  CI.  &  F.  470. 

For  Apprentioe.] — Father,  on  binding  his  son 
apprentice,  gives  a  bond  for  1,000Z.  for  his  son's 
fidelity;  the  son  embezzles  200Z.,  which  the 
father  pays,  but  desires  his  master  not  to  trust 
his  son  any  more  with  the  cash  ;  the  master  does 
trust  the  apprentice  again  with  the  cash,  and  is 
negligent  in  calling  him  to  account;  the  son 
embezzles  1,000/.  more  ;  the  father  is  liable,  but 
not  to  answer  more  in  the  whole  than  1,000Z., 
including  the  first  200Z.  Shtpherd  v.  Beecher, 
2  P.  Wms.  288. 

A.  puts  his  son  apprentice  to  B.,  and  gives 
bond  for  his  fidelity,  and  takes  a  covenant  from 
B.  that  he  would  at  least  once  a  month  see  his 
apprentice  make  up  his  cash.  The  apprentice 
embezzles  the  cash,  and  B.  brings  an  action  on 
the  bond.  On  a  bill  by  A.  to  be  relieved: — 
Held,  that  A.  should  be  answerable  for  no  more 
than  B.  could  prove  his  servant  had  embezzled 
in  the  first  month  after  the  embezzlement  began. 
Mtmritague  v.  Tidcomhe,  2  Vem.  618. 

For  PoitmaBter — Duration  of  Onarantee.] — A 
security  bond  for  a  deputy  postmaster,  for  three 
years,  shall  extend  further ;  but,  semble,  if  the 
arrears  had  been  paid  up  at  the  end  of  three 
years,  the  surety  might  have  been  relieved. 
Williamt  v.  Jones,  Bunb.  275. 

Engagement  at  Lloyd's.] — ^Where  a  father,  on 
his  son's  entering  as  an  underwriter  at  Lloyd's, 
addressed  to  the  managing  body  a  letter  whereby 
he  held  himself  responsible  for  all  his  son's 
engagements  in  that  capacity  : — Held,  that  the 
guarantee  extended  to  all  the  son's  engagements 
as  underwriter  at  Lloyd's,  whether  with  members 
or  outsiders.  Lloyd's  v.  Harper,  50  L.  J.,  Ch. 
140  ;  16  Ch.  D.  290  ;  43  L.  T.  481;  29  W.  R.  452 
— C.  A. 

The  defendant  guaranteed  to  the  committee  of 
Lloyd's  the  debts  that  S.,  who  had  applied  to  be 
admitted  as  a  subscriber  to  Lloyd's,  might  con- 
tract as  insurance  broker,  to  enable  him  to  act 
as  such  ;  S.  took  a  partner  H. :  the  defendant 
thereupon  withdrew  the  guarantee,  but  on  finding 
S.  would  cease  to  bo,  a  subscriber,  wrote  to  say 
that  the  guarantee  should  continue  in  force  on 
the  same  terms  and  conditions  as  thei-ein  men- 


tioned ;  partnership  firms  arc  not  admitted  a» 
subscribers  of  Lloyd's,  but  subscribers  may  have- 
a  substitute  ;  H.  was  made  a  substitute  for  S.  ; 
their  business  of  brokers  at  Lloyd's  was  trans- 
acted sometimes  by  S.,  sometimes  by  H.  as  his 
substitute,  and  was  on  behalf  of  the  firm  and  its 
name  ;  debts  accrued  on  these  transactions  : — 
Held,  that  the  g^uarantee  applied  to  such  debts^ 
LeatUey  v.  Spyer,  39  L.  J.,  C.  P.  299 ;  L.  R.  5 
C.  P.  595  ;  22  L.  T.  821. 

Onaranteeing  Profits  of  BuBineu.]  —  The- 
vendor  of  a  trading  concern  guaranteed  the  net 
profit  of  the  business  sold,  and  of  another  busi- 
ness, in  which  the  purchasers  were  also  engaged, 
at  a  certain  specified  sum: — Held,  that  the- 
guarantee  applied  to  the  profits  made  by  the  two- 
concerns,  alter  deducting  the  interest  allowed 
on  the  amount  of  further  capital  advanced  by 
the  purchasers  for  the  purpose  of  carrying  on^ 
the  concern.  Kirhy  v.  Wright,  2  Myl.  &  K.  131 ; 
Coop.  t.  Brougham,  215. 

Onaranteeing  Freight  of  Two  Shipi — Lou  of 
One.] — The  defendant  chartered  two  vessels  of 
300  tons  each  for  a  voyage  from  Ibralia  to- 
London,  with  full  cai^oes  of  petroleum,  at  84#.. 

fer  ton.      In  consequence  of  their  stores   at 
bralia  having  been   destroyed  by  fire,  he  waa- 
unable  to  furnish  any  oil ;  and  the  owners  agreed 
to  cancel  the  charterparties  and  to  procure  other 
cargoes,  upon  the  defendant  guaranteeing  each 
vessel  a  sum  of  9002.  gross  freight  home.    The- 
homeward  cargoes  shipped  under  the  substituted. 
contract  fell  short  of  the  guaranteed  sum  for 
each  vessel   by  343Z.  6«.      One  of  the  vessels- 
arrived  in  safety,  the  other  was  lost : — Held,  that 
the  contract  was  broken  at  the  moment  of  the- 
shipment  of  the  homeward  cargo,  and  conse- 
quently that  the  owners  were  entitled  to  recover 
the  deficiency  in  respect  of  each  vessel,  notwith- 
standing the  loss  of  one.      Carr  v.  Wallachian 
Petroleum  Co.,  36  L.  J.,  C.  P.  236  ;  L.  R.  2  C.  P- 
468  ;  16  L.  T.  460  ;  15  W.  R.  874— Ex.  Ch. 

Onaranteeing  Payment  of  Ooods— At  wliat- 
Prioe.] — ^A  surety  a^^eed  to  guarantee  the  pay- 
ment of  goods  supplied  by  the  plaintiff  to  B. 
under  a  contract  with  government.  At  the  time- 
the  guarantee  was  given  negotiations  only  were 
on  foot,  but  soon  after  the  government  contract 
was  made  with  B.,  and  also  the  sub-contract 
between  B.  and  the  plaintiff.  Each  contract 
provided  that  the  articles  were  to  be  supplied: 
within  given  periods  ;  but,  in  point  of  fact,  the- 
articles  were  not  supplied  by  the  plaintiff  to  B., 
or  by  B.  to  the  government,  until  long  after  the 
fixed  period.  The  government,  however,  had  the 
option,  and  waived  the  delay,  and  paid  B.  the- 
contract  price.  B.,  not  having  paid  the  plaintiff, 
the  plaintiff  sued  the  surety  on  the  guarantee^ 
and  the  surety  sought  to  shew  that  the  price- 
given  by  B.  in  the  contract  with  the  plaintiff 
was  a  high  one,  on  account  of  the  shortness  of 
the  time  within  which  the  goods  were  to  be- 
dellvered,  and  that  the  market  price  at  the  time- 
the  goods  were  to  be  delivered  was  much  lower, 
and  he  claimed  to  set  off  the  difference  between, 
the  two  prices : — Held,  that  the  surety  could 
not  set  off  the  difference  in  price.  Oastler  v. 
Pintnd,  7  L.  T.  852  ;  11  W.  R.  518. 

Held,  also,  that  the  goods  were  supplied  under 
the  original  oonti-act,  and  that  the  acceptance 
after  the  delay  did  not  constitute  a  new  contract^ 
and  that  the  surety  was  liable.    lb. 
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Upon  Bankruptcy  of  Prineipal  —  Bateable 
Dednotion.] — When  prior  to  the  commencement 
«of  an  action  against  a  surety,  whose  liability  is 
limited  to  a  portion  only  of  the  principal  debt, 
the  plaintiff  receives  dividends  from  the  estate  of 
the  principal  debtor,  under  proceedings  in  liqui- 
<lation,  amounting  to  9«.  2d.  in  the  pound  on  his 
entire  debts,  he  is  not  entitled  to  recover  in  such 
action  the  whole  amount  of  the  surety's  liability, 
.but  only  the  balance  or  difference,  after  deduct- 
ing the  amount  of  a  dividend  of  9s.  2d.  in  the 
pound  thereon.  MIU  v.  Wilmot,  44  L.  J.,  Ex. 
10;  L.  R.  10  Ex.  10;  31  L.T.574;  23  W.  R.  214. 

When  a  surety  has  become  a  party  to  a  bond 
conditioned  for  payment  of  the  debt  and  interest, 
^th  a  proviso  that  he  sh^  not  be  liable  for 
more  than  a  certain  sum,  and  the  creditor,  under 
A  liquidation  of  the  affairs  of  the  debtor,  receives 
A  dividend  on  the  whole  of  the  debt  and  interest 
then  due,  the  right  of  the  surety  to  have  a  pro- 
portion of  those  dividends  applied  in  reduction  of 
the  claim  against  him  depends  upon  whether  the 
bond  amounts  to  a  guarantee  of  the  whole  debt, 
with  a  limitation  of  the  sum  which  he  is  to  be 
•called  upon  to  pay,  or  to  a  guarantee  of  a  part 
only  of  the  debt.  In  the  former  case  he  is  liable 
for  the  whole  unpaid  balance  to  the  extent  of 
the  sum  limited  in  the  proviso.  In  the  latter 
<jase  he  is  entitled  to  a  deduction  pro  rat&  in 
respect  of  the  dividends.  HUis  v.  Emanuel^  46 
L.  J.,  Ex.  25  ;  1  Ex.  D.  loT  ;  34  L.  T.  553  ; 
24  W.  R.  832— C.  A. 

Where  a  debt  having  been  partly  guaranteed, 
the  debtor  becomes  a  bankrupt,  and  the  creditor 
proves  for  a  larger  amount  than  that  covered  by 
the  guarantee,  the  dividends  must  be  applied  in 
ease  of  the  guarantor,  rateably  to  the  whole 
debt  proved.  Ilai1te4  v.  Todd,  1  P.  &  D.  138  ;  8 
A.  &  E.  846  ;  1  W.  W.  &  H.  619  ;  8  L.  J.,  Q.  B.  35. 

A  bill  having  been  accepted  by  a  banking  com- 
pany, and  indorsed  to  a  holder  for  value,  the 
company  passed  a  resolution  to  wind  up  volun- 
tarily, and  the  winding-up  was  ordered  to  be 
■continued  under  supervision.  After  this  date 
the  holder  received  from  the  drawer  a  composi- 
tion of  %8.  6d.  in  the  pound  on  the  amount  of  the 
bills.  After  this  payment  the  holder  lodged  a 
•claim  with  the  liquidator  for  the  whole  amount 
of  the  bills : — Held,  that  he  was  entitled  to  be 
admitted  to  prove  only  for  the  balance,  after 
deducting  the  part  payment.  Oriental  Commitr- 
'Cial  Bank,  In  re,  Maxondof,  Ex  parte,  L.  R.  6 
Eq.  582  ;  18  L.  T.  450  ;  16*W.  R.  784. 

H.  gave  to  B.  a  guarantee  :  "  I  hereby  guaran- 
tee to  you  the  payment  of  all  goods  you  may 
supply  to  E.  H.,  but  so  as  my  liability  to  you 
under  this  or  any  other  guarantee  shall  not  at 
any  time  exceed  250/."  L.  gave  a  similar  guaran- 
tee. B.  supplied  goods  to  E.  H.  to  the  amount 
of  657/.  E.  H.  then  became  bankrupt.  B. 
proved  for  the  whole  sum,  and  then  called  on 
the  guarantors,  who  paid  him  250/.  each.  B. 
having  afterwards  received  a  dividend  of  2*.  1^. 
in  the  pound  on  the  657/. : — Held,  that  each  of 
the  guarantors  was  entitled  to  a  part  of  this  divi- 
dend, bearing  to  the  whole  the  same  proportion  as 
250/.  to  657/.  UobMon  v.  BoJiS,  L.  R.  6  Ch.  792  ; 
19  W.  R.  992. 

The  obligee  of  a  bond  given  by  principal  and 
surety,  conditioned  for  the  payment  of  money  by 
Instalments,  who  has  proved  under  a  commission 
of  bankruptcy  against  the  principal  the  whole 
•debt,  and  received  a  dividend  thereon  of  2jv.  Id. 
in  the  pound,  may  recover  against  the  surety  an 
instalment  due,  making  a  deduction  of  2s.  Id.  on  \ 


the  amount  of  such  instalments  ;  and  the  surety 
is  not  entitled  to  have  the  whole  dividend  applied 
in  discharge  of  that  instalment,  but  only  rate- 
ably  in  part  payment  of  each  instalment  as  it 
becomes  due.  Martin  v.  Brecknell,  2  M.  &  S. 
39 ;  14  R.  R.  579 ;  2  Rose,  156.  S.  P.,  L&ndon, 
Aisurance  (Jo.  v.  Buckle,  4  Moore,  153. 

"  In  consideration  of  your  giving  credit  in  the 
way  of  your  trade  to  L.  M.,  I  guarantee  to  you 
the  payment  of  any  debt  which  he  may  contract 
with  you  from  time  to  time  as  a  running  balance 
of  account,  to  any  amount  not  exceeding  400/." 
The  plaintiff  on  the  faith  of  this  guarantee 
supplied  L.  M.  with  goods  to  the  amount  of  800/. ; 
and  he  afterwards,  being  in  insolvent  circum- 
stances, assigned  all  his  effects  to  trustees  for  the 
benefit  of  his  creditors.  The  plaintiff  claimed  a 
debt  of  625/.,  as  the  balance  due  to  him  against 
L.  M.*s  estate,  and  received  a  dividend  of  Ss,  9d, 
in  the  pound  on  the  whole  debt.  In  an  action 
by  the  plaintiff  against  the  defendant  on  his 
guarantee  : — Held,  that  he  was  not  entitled  to 
deduct  the  whole  sum  received  as  a  dividend 
from  the  gross  amount  of  the  debt,  and  to  hold 
the  defendant  liable  on  his  guarantee  for  the 
residue  of  the  demand  up  to  the  extent  of  the 
guarantee ;  that  the  dividend  received  was  to 
be  applied  rateably  to  the  whole  debt,  as  well 
the  part  covered  by  the  guarantee  as  that  which 
was  not ;  and  therefore,  that  a  rateable  deduc- 
tion was  to  be  made  for  the  sum  covered  by  the 
guarantee.  Bardwell  v.  Lydall,  5  M.  &  P.  327  ; 
7  Ring.  489  ;  9  L.  J.  (o.S.)  C.  P.  148. 

The  plaintiffs  had  become  security  for  N.  and 
had  received  biUs  of  lading  from  him  to  protect 
themselves.  Defendants  were  interested  in  the 
goods,  and  in  consideration  of  being  allowed  to 
direct  the  sales,  agreed  with  plaintiffs  that,  after 
the  account  sales  were  made  up,  "they  would 
bear  one-half  of  whatever  loss  might  occur." 
There  was  a  loss  of  4,215/.  N.  became  bankrupt, 
and  plaintiffs  proved  against  his  estate  for  the 
whole  loss  and  received  a  dividend  thereon  : — 
Held,  that  the  defendants  were  not  entitled  to 
any  deduction  from  the  amount  of  their  guarantee 
in  respect  of  the  sum  so  received  by  the  plaintiffs. 
Liverpool  Borough  Bank  v.  Logan,  5  H.  &  N. 
464  ;  29  L.  J.,  Ex.  249  ;  2  L.  T.  382. 

A.,  wishing  to  be  allowed  from  time  to  time 
to  overdraw  his  account  with  his  bankers,  the 
defendant  gave  them  the  following  document : 
*'  On  demand  I  promise  to  pay  to  Messrs.  G.  &  Co. 
300/.,  with  interest  on  same,  to  secure  an  advance 
now  or  hereafter  on  a  banking  account  with  A." 
A.  became  insolvent,  and  paid,  by  agreement  with 
his  creditors,  a  composition  of  16v.  in  the  pound ; 
the  bankers,  who  had  advanced  much  more  than 
300/.,  received  the  dividend  on  their  whole 
advance,  leaving  a  balance  on  the  whole  of  more 
than  300/. : — Held,  that  the  promise  by  the  defen- 
dant was  to  lepay  an  advance  of  300/.  and  that  he 
was  therefore  only  liable  for  the  balance  of  300/. 
after  deducting  16«.  in  the  pound  from  that 
amount.  Gee  v.  Pack,  33  L.  J.,  Q.  B.  49  ;  9  L.  T. 
290. 

Where  a  limited  guarantee  has  been  given,  and 
the  limit  has  been  exceeded  by  the  party  guaran- 
teed, who  afterwards  receives  from  the  est-ate  of 
the  principal  debtor  a  dividend,  the  guarantor  is 
entitled  to  the  benefit  of  a  proportional  part  of 
that  dividend  on  the  amount  guaranteed,  not- 
withstanding that  the  unpaid  debt  greatly  exceeds 
the  amount  of  such  guarantee.  TJiorntf^n  v. 
M'Kewan,  1  H.  &  M.  525  ;  1  N.  R.  16  ;  32  L.  J., 
Ch.  69;  IIW.  R.  140. 
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Advance! — Purpoie  of.] — ^A  defendant  guaran- 
teed the  payment  of  gold  with  which  the 
plaintiff  should  supply  a  goldsmith  for  the 
purposes  of  his  trade  ;  the  plaintiff  discounted 
Dills  for  the  goldsmith,  and  gave  him  for  them 
partly  gold  and  partly  money ;  the  gold  was 
applied  to  the  goldsmith^s  trade,  but  the  gold- 
smith did  not  indorse  the  bills  : — Held,  that  the 
defendant  was  not  liable  under  his  guarantee 
for  the  gold  so  furnished.  Etans  v.  WhyU^  5 
Bing.  485  ;  3  M.  &  R  130  ;  M.  &:  M.  468  ;  7  L.  J. 
(0.8.)  C.  P.  205. 

A.  gave  B.  the  following  guarantee  :  "  I  have 
given  C.  an  order  to  purchase  cotton,  and  as  it 
may  be  to  my  advantage  to  have  his  bills  on  me 
negotiated  through  your  house,  I  have  in  such 
case  to  request  that  you  will  honour  his  drafts  to 
the  amount  of  those  he  may  send  you  for  sale  on 
my  account,  and  engage  that  his  bills  on  me,  so 
transmitted,  shall  be  regularly  accepted  and 
paid  "  : — Held,  that  under  this  guarantee  B.  was 
justified  in  honouring  C.'s  draft  to  the  amount 
of  a  bill  drawn  by  C.  on  A.  and  represented  by 
C.  to  B.  as  being  drawn  on  account  of  A.,  though 
such  biU  was  in  fact  drawn  by  C.  on  his  own 
account.     Ogden  v.  Atphtall,  7  D.  &  R.  637. 

Action  against  a  surety  upon  a  bond  condi- 
tioned for  the  due  payment  by  M.  of  all  sums 
in  which  he  should  from  time  to  time  become 
indebted  to  the  plaintiffs  for  gooils  supplied  him 
by  them  in  the  course  of  their  business.  The 
plaintiffs  having  drawn  a  bill  upon  M.  for  coals 
supplied  to  him,  discounted  the  bill,  which  was 
dishonoured.  M.  went  to  the  plaintiffs,  and 
telling  them  that  he  wanted  80Z.  to  enable  him 
to  take  up  the  bill,  asked  them  to  lend  him  that 
sum.  The  plaintiffs  thereupon  gave  him  a 
cheque  for  80/.,  with  which,  and  his  own  money, 
he  took  up  the  bill : — Held,  that  this  was  not  in 
substance  a  loan  by  the  plaintiffs  to  the  defen- 
dant of  the  80/.,  but  an  advance  by  them  for  the 
specific  purpose  of  taking  up  the  bill,  which  as 
between  the  plaintiffs  and  M.  remained  unpaid 
to  that  extent ;  and  that  consequently,  as  the 
plaintiffs  might  have  recovered  the  80/.  from  M., 
as  for  goods  sold,  the  defendant  was  liable  to 
pay  that  sum.  Daretf  v.  Phelps^  2  Man.  &  G. 
300  ;  2  Scott  (K.R.)  664. 


Deed  of  Aiiignment  in  reipeot  of— What 


inolnded  in.] — ^W.  and  S.  by  deed  assigned  to 
J.  P.  all  moneys  to  which  they  might  become 
entitled  from  a  certain  railway  comi>any  upon 
trust  to  secure  the  due  payment  of  the  sum  of 
5,000/.,  advanced  by  J.  P.,  "  and  also  of  all  other 
sums  which  might  thereafter  become  due  from 
W.  and  S.  to  the  said  J.  P.  whether  in  respect  of 
principal,  interest,  discount,  commissions,  or 
otherwise  howsoever."  The  6,000/.  mentioned  in 
the  deed  was  paid  off,  but  J.  P.  was  afterwards 
compelled  to  pay  5,000/.  under  a  guaiuntee  for 
W.  and  S.  The  appellants,  as  execution  credi- 
tors, afterwards  attached  a  sum  of  money  due 
from  the  railway  company  to  W.  and  S,  J.  P.  gave 
notice  of  the  assignment  to  the  railway  company  : 
— Held,  that  the  deed  of  assignment  included 
not  only  advances  made  by  J.  P.  to  W.  and 
S.,  but  also  money  paid  by  him  under  his 
guarantee  for  them,  and  was  not  affected  by 
subsequent  letters  offering  additional  security 
for  the  guarantee.  Dumhdl  v.  lile  of  Man  i2y., 
42  L.  T.  745— P.  C. 


By  Bankori.] — The  directors  of  a  com- 


of  their  shares  to  procure  the  appointment  of  a 
settling  day  on  the  Stock  Exchange,  arranged 
with  the  manager  of  a  bank  to  open  an  account 
in  the  name  of  S.,  a  promoter  of  the  company^ 
to  be  drawn  on  by  him  to  an  amount  not  exceed- 
ing 30,000/.,  and  for  advances  made  on  that 
account  the  company  gave  a  guarantee  under 
their  common  seal.  Such  an  account  was- 
opened,  and,  as  arranged  with  the  manager,  the 
money  drawn  thereon  by  S.  was  immediately  paid 
in  by  him  to  an  account  opened  at  the  bank  in 
the  company's  name  as  and  for  the  deposits  pay* 
able  by  allottees  of  shares  in  the  company. 
Those  allottees  were  real  persons  who  had  been 
induced  by  S.  to  apply  for  shares,  but  they 
were  wholly  incapable  of  paying  for  them  ;  they 
had  no  intention  of  really  becoming  share- 
holders, and  immediately  handed  their  letters  of 
allotment  and  blank  transfers  to  S.  The  bank 
directors  were  ignorant  of  the  object  of  this 
scheme,  and  believed  that  the  money  waa 
advanced  to  S.  to  be  employed  by  him  as  the 
company's  agent  in  their  legitimate  business. 
In  furtherance  of  the  plot,  the  manager  gave 
a  certificate  in  the  name  of  the  bank  that 
23,006/.  had  been  paid  in  for  the  deposits  on 
11,503  shares  in  the  company,  but  the  appli- 
cation for  a  settling-day  was  refused,  and  shortly 
afterwaixls  it  was  ordered  that  the  company 
should  be  wound  up.  Before  the  winding-up 
there  had  been  paid  in  on  the  company's  account 
a  total  sum  of  24,505/.  18*.  6rf.  made  up  of  S.'s 
payments,  and  of  1,500/.  which  really  was  the 
company's  money,  and  their  liquidator  sued 
for  the  24,506/.  18*.  6d.  as  money  received 
for  their  use.  The  bank  sought  to  set  off 
24,506/.  8*.  \d.  due  to  them  on  S.'s  account : — 
Held,  that  the  bank  was  liable  to  the  company 
for  1,500/.  only,  the  sum  really  paid  in  on  their 
account.  Brithh  and  American  Tdegraph  Cb. 
v.  Albion  Bank,  41  L.  J.',  Ex.  67;  L.  R.  7  Ex. 
119  ;  26  L.  T.  257  ;  20  W.  R.  413. 

Interest — Balance   due   fh>m   Beoeiver.] — A 

receiver,  who  had'  omitted  to  account  regularly, 
became  bankrupt,  being  indebteil  to  the  trust 
estate  in  a  large  sum,  and  for  some  time  no  steps 
were  taken  to  have  the  accounts  duly  passed  : — 
Held,  that  under  the  particular  circumstances  of 
the  case,  his  sureties  were  not  liable  to  pay 
interest  on  the  balance  found  due  from  hxsxL, 
though  he  himself,  if  solvent,  would  have  had  to 
pay  such  interest.  Semble,  that  in  general  the 
sureties  of  a  receiver  are  answerable  for  such 
interest,  as  well  as  for  such  principal  as  the 
receiver  himself  is  liable  to  pay.  Dawtan,  v* 
R'lynes,  2  Russ.  466 ;  26  R.  R.  9. 

Coiti — Of  Action  on  Bond.] — Whei-e,  in  a  suit 
against  the  principal  and  sureties  to  a  bond,  the 
sureties  were  held  liable  to  make  good  a  deficit 
of  principal  and  interest,  and  costs  were  given 
against  the  principal,  but  not  against  the 
sureties  : — Held,  that  the  sureties  were  not  to 
be  liable  for  the  costs  by  circuity  under  the  bond. 
Jitrwick  Corporation  v.  Mvrray^  26  L.  J.,  Ch. 
201  ;  3  Jur..(N.8.)  847  ;  6  W.  R.  208— L.  C. 

Of  Attachment    of   Beoeiyer.]  —  The 


pany  Ix'ing  desirous  to  allot  a  sufficient  number 


sureties  for  a  receiver  are  liable  under  the 
recognizance  for  the  costs  cf  an  attachment 
against  the  receiver  for  not  passing  his  account, 
and  for  all  costs  incurred  in  discharging  him  and 
api)ointing  a  new  receiver.  Alavnsell  v.  Effan^ 
3  Jo.  &  Lat.  251  ;  9  Ir.  Eq.  R.  283. 
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Of  BeooTexiag  Balaaoe  from  Goouiiittae  bj  the  plaintiffs  in  the  law  proceedings.    Colvln 


of  Lunatic.]— The  sureties  in  the  recognizance   v.  Buckle,  8  M.  &  W.  680  ;  11  L.  J.,  Ex.  33. 
of  the  committee  of  a  lunatic  for  his  obeying  the       See  further  as  to  Extent  of  Li'thility  for  CoitSy 
oiders  of  the  Lord  Chancellor,  with  respect  to  cases  post,  E.,  1  and  2.  coIb.  1317  and  1323. 
the  lunatic's  estate  : — Held,  liable,  on  his  making 

default,  not  only  for  the  balance  reported  due  0iianuiteoing  Application  of  Contract-moneyi 
from  him,  but  also  for  the  costs  of  the  proceed- ,  — ^Kon-reooipt.]  —  The  plaintiff,  previously  to 
ings  taken  for  enforcing  the  payment  of  such  j  delivering  bricks  to  a  government  contractor, 
balance,  although  they  may  have  had  no  notice  !  received  from  the  defendants  a  guarantee  in  the 
of  the  default  of  their  principal  until  after  such  I  following  terms  :  **  Please  to  deliver  to  Mr.  S. 
proceedings  taken.  Lockey,  In  re,  1  Ph.  509 ; .  for  the  completion  of  his  contracts  at  D.  and  W. 
14  L.  J.,  Ch.  164.  I  yards,  600,000  best  bricks,  to  be  delivered  at  the 

I  dockyards  at  32«.  per  thousand,  and  we,  as  his 

Forbearing  Xxeontion — Lease  of  Honio.]  'sureties,  consent  that  the  proper  officer,  Navy. 

— The  plaintiff  having  recovei-ed  judgment  against  I  office,  Somerset  House,  who  shall  or  may  have 
F.,  the  defendant  promised,  that  if  the  plaintiff  the  payment  of  the  contract  when  finished,  shall 
would  forbear  to  issue  execution  against  F.,  she  and  may  stop  the  amount  of  such  account  for 
would,  on  or  before  a  certain  day,  erect  a  house, !  bricks  delivered  ;  and  we  agree  to  become 
and  cause  a  lense  of  the  same  to  be  granted  to ,  guarantors  for  the  payment  of  the  same  to  you 


the  plaintiff ;  and  the  plaintiff  promised  that 
such  lease,  when  granted,  should  be  in  satisfac- 
tion of  the  judgment.  In  an  action  against  the 
defendant  for  not  erecting  the  house,  and  causing 
the  lease  to  be  gmntcd  : — Held,  that  the  measure 
of  damages  was  the  value  of  the  lease,  and  not 
the  difference  between  the  value  of  the  judgment 
and  the  lease.  StmU  v.  Farlar,  16  M.  &  W.  249 ; 
16  L.  J.,  Ex.  84. 


when  the  amount  of  the  contract  is  paid."  The 
bricks  were  delivered,  and  S.  received,  with  the 
consent  of  the  plaiutiff,  a  pai't  payment.  S. 
having  performed  part  only  of  his  contract,  and 
failed  in  the  performance  of  it,  other  persons 
were  employed  by  government  to  finish  the  con- 
tract without  the  assent  of  S.  or  the  defendants, 
and  to  these  persons  payment  of  the  remainder 
of  the  contract  pince  was  paid ;  after  which  a 
balanced  account  was  made  out  with  S.,  in  which 

Interpleader  Proeeedingt.] — In  1816,  G.   he  was  debited  for  the  sums  paid  to  the  parties 

shipped  goods  on  board  a  vessel  chartered  by  him  ,  who  finished  the  contract,  and  with  the  sum  paid 


for  Calcutta,  and  B.  &  Co.  made  advances  to 
enable  him  to  do  so,  under  an  an-angement  that 
the  goods  should  be  ti-ansmitted  to  the  agents  at 
Calcutta  of  B.  &  Co.,  who  were  to  dispose  of  the 
outward  cargo  there,  and  send  the  proceeds  in 
goods  or  bills  to  B.  &  Co.  in  London,  who  were 


for  work  partly  performed,  and  received  credit 
for  the  whole  contract  work  done : — Held,  that 
by  the  guarantee  the  defendants  undertook  only 
that  the  money  should  be  paid  to  the  plaintiff 
when  paid  in  pursuance  of  the  contract,  and 
that  the  money  paid  to  the  parties  who  finished 


to  reimburse  themselves  their  charges,  and  hold  ,  the  contract  was  not  money  paid  to  him.    Hem 
the  balance  at  the  disposal  of  G.    In  November,  \  mituf  v.  Maliu  or  Trentry,  2  C.  M.  &  K.  385  ;  1 
1817,  G.  being  in  difficulties,  and  indebted  to  ,  Gale,206  ;  5TyT.887  ;  4  L.  J.,Ex.245;  lJur.893. 
the  defendants  in  850Z.,  they  and  G.  applied  to  i 

B.  k  Co.  to  pay  off  this  debt  by  a  further  advance  ,  Payment  out  of  certain  Fund.] — E.  S.,  a  widow, 
to  G.  on  his  consignment,  and  the  defendants  gave  '  being  indebted  to  B.  in  1992.,  and  being  unable 
B.  k.  Co.  the  following  guarantee  :  *'  Messrs.  to  comply  with  his  demand  for  payment  in  full, 
B.  &  Co.,  You  having  expressed  some  doubts  of  the  paid  40/.  on  account,  and  entered  into  a  written 
propriety  of  paying  G.'s  draft  on  you  for  850Z.  in  agreement  with  him,  whereby,  after  reciting  her 
our  favour,  we  hereby  engage,  if  you  will  pay  us  inability  to  pay  the  l.o9/.,  B.  covenanted  that  in 
the  same,  that  we  will  reimburse  you  the  amount  consideration  of  her  regularly  paying  the  interest, 
on  demand,  with  interest,  in  the  event  of  youi'  1 11.  10«.,  every  year  during  her  life  (which  she 
finding  it  necessaiy  to  call  upon  us  to  do  so,  |  thereby  agreed  to  pay),  he  would  forego  all  claim 
either  from  the  state  of  G.'s  pending  account ;  to  the  principal  sum  until  after  her  death,  and 
with  you,  or  from  any  other  circumstances."  would  not  during  her  life  bring  any  action  to 
B.  &  Co.  thereupon  accepted  and  paid  a  bill  of  recover  the  same.  The  three  daughters  of  E.  S., 
850/.  drawn  by  G.  on  them  in  favour  of  the  defen- '  also  signed  the  following  memorandum  at  the 
dants.  The  vessel  returned  to  England  with  a  foot  of  the  agreement :  "  We,  the  undersigned, 
cargo  in  April,  1818,  when  C,  the  owner  (G.  j  E.  F.,  E.  J.  S.,  and  L.  J.  S.,  daughters  of  above- 
having  become  bankrupt),  gave  notice  to  the  |  named  E.  S.,  hereby  agree  to  pay  the  said  sum  of 
East  India  Company  (in  whose  docks  she  lay),  159/.  to  the  above-named  J.  B.,  his  executors  or 
not  to  deliver  any  part  of  the  cargo  without  his  administrators,  out  of  the  estate  of  the  said  E.  S. 
authority.  They  thereupon  sold  the  cargo,  and  at  her  decease."  The  only  property  of  any  kind 
paid  the  owner's  demand  for  freight,  and,  in  or  sort  whatever,  real  or  personal,  which  at  the 
consequence  of  conflicting  claims  from  G.'s  date  of  the  agreement  and  thenceforth  to  the 
assignees  and  from  B.  &  Co.,  filed  an  interpleader  date  of  her  decease,  E.  S.  was  possessed  of  or 
bill  in  equity,  and  paid  the  balance  of  the  pro-  entitled  to,  was  a  life  estate  or  interest  in  a 
ceeds  Into  court.  Proceedings  at  law  anil  equity  house  and  premises  called  the  Talbot  Hotel,  the 
were  continued  between  all  the  parties,  under  reversion  in  fee  of  which  property  was  vested  in 
legal  advice,  up  to  1887,  when  the  result  was,  her  daughters,  and  which  hotel  accordingly  at 
that  B.  &  Co.  were  obliged  to  pay  C.'s  costs.  In  her  decease  became  their  absolute  property  as 
1838,  B.  &  Co.  demanded  of  the  defendants  the  tenants  in  common  in  fee.  On  the  death  of 
850/.  due  by  the  guarantee,  with  interest,  and  E.  8.,  B.  brought  an  action  against  the  daughters 
their  share  of  the  expenses  incurred  in  the  law ;  on  the  above  undertaking  for  the  payment  of 
proceedings,  and,  on  their  refusal  to  pay,  brought ,  the  159/. : — Held,  that  the  plain  and  natural 
an  action  against  them  on  the  guarantee  : — Held, ;  meaning  of  the  words  useil  in  the  memorandum 
that  the  defendants  could  not  be  made  liable, ,  was  that,  at  E.  S.'s  death,  the  daughters  would, 
under  the  guarantee,  for  the  expenses  incurred   out  of  what  she  might  leave  behind  her  available 
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for  payment  of  her  debts,  pay  B.'s  debt,  and  thai 
the  words  "  the  estate  of  the  said  E.  S."  did  not 
name  or  apply  to  her  life  estate  in  the  Talbot 
Hotel.    Broitm  v.  Fletcher,  35  L.  T.  165. 

In  consideration  of  the  plaintiff  forbearing  to 
prosecute  a  chancery  suit  against  the  defendant, 
it  was  agreed  between  them  that  the  defendant 
should,  out  of  the  first  moneys  he  might  receive 
from  W.,  on  whom  the  defendant  had  claims, 
hand  to  the  plaintiff  500Z. ;  and  out  of  any  further 
moneys  he  might  receive  from  W.  on  account  of 
the  same  contract,  the  defendant  should  pay  the 

Elaintiff  lOZ.  per  cent,  upon  the  nett  amount  which 
e  from  time  to  time  might  receive,  until  sach 
percentage  paid  to  the  plaintiff  should  reach 
1,300Z.,  and  no  longer ;  and  that  the  defendant 
would  not  compromise  with  W.,  without  pro- 
viding for  the  plaintiff  1,300Z.,  or  so  much  of  it 
as  then  might  remain  due.  Only  one  instalment 
was  received  from  W. : — Held,  that  the  plaintiff, 
under  this  agreement,  was  not  entitled  to  any 
percentage  beyond  the  500Z.  due  on  the  first  in- 
stalment, though  exceeding  500/.  Cochrane  v. 
Green,  9  C.  B.  (N.s.)  448  :  30  L.  J.,  C.  P.  97  ;  7 
Jur.  (N.s.)  648  ;  9  W.  R.  124. 

Prooeedf  realised  in  Compoiition.] — C.  &  Co., 
being  insolvent,  compounded  with  their  creditors, 
by  agreeing  to  pay  them  a  composition  of  7*.  Qd. 
in  the  pound  by  three  instalments,  and  execute 
a  conveyance  of  their  real  and  personal  estate  to 
the  defendants,  in  trust  to  permit  them,  C.  &  Co., 
to  carry  on  the  business,  subject  to  the  control  of 
the  defendants,  and  to  pay  thereout  to  the  credi- 
tors  the  three  instalments,  and  in  case  of  full 
payment  to  reconvey  and  reassign  the  estate 
to  C.  &  Co. ;  but  upon  default  of  such  payment, 
then  in  trust  to  sell,  and  after  deducting  out  of 
the  proceeds  interest,  costs  and  amount  of  mort- 
gages, to  divide  the  remainder  amongst  them- 
selves and  other  creditors.  C.  &  Co.  continued 
accordingly  to  carry  on  the  business,  and  opened 
an  account  with  a  banking  company,  from  whom 
they  obtained  large  advances.  The  bank  applied 
to,  and  obtained  from  the  defendants  the  follow- 
ing guarantee  :  "  C.  &  Co.  having  assigned  over 
all  their  real  and  jKjrsonal  estate  to  us,  in  trust 
for  securing  a  composition  of  Is.  6d.  in  the  pound 
to  their  several  creditors  executing  such  deed, 
and  it  being  necessary  to  open  a  banking  account 
for  the  purpose  of  carrying  on  the  trade,  in  onler 
that  the  stocks  and  goods  on  hand  may  be  wrought 
up  and  converted  into  money,  for  the  purpose  of 
paying  such  dividends,  and  you  having  at  our 
request  consented  to  open  a  banking  account  for 
that  purpose,  and  to  make  advances  on  such 
account,  or  on  the  credit  of  the  names  of  C.  k  Co., 
or  of  any  person  or  persons  for  the  time  being  carry- 
ing on  that  concern  ;  we  do  hereby  promise  and 
engage  that  any  sum  or  sums  of  money  to  become 
due  to  you  or  to  the  banking  company,  in  respect 
of  such  account,  shall  in  the  first  instance  be  paid 
to  you  out  of  the  nett  proceeds  of  the  tru&t  estate, 
so  far  as  the  same  will  extend  to  pay."  Further 
advances  were  made  by  the  bank  to  C.  k.  Co. 
subsequent  to  this  guarantee.  The  defendants 
subsequently  sold  the  property  of  C.  &  Co.  under 
the  provisions  of  the  composition  deed,  and  the 
proceeds  were  insufficient  to  pay  the  creditors 
the  composition  of  7*.  6d.  in  the  pound  : — Held, 
that  the  meaning  of  the  guarantee  was,  not  that 
the  defendants  should  be  liable  to  the  bank  only 
out  of  the  proceeds  realised  from  the  estate  of 
C.  &  Co.  after  payment  of  the  composition  of 
7#.  M.  to  the  creditors,  but  that  they  were  liable, 


in  the  first  instance,  to  repay  out  of  the  proceeds 
the  whole  amount  of  the  advances  made  by* 
the  bank  to  C.  &  Co.,  as  well  before  as  after 
the  guarantee.  Wilton  v.  Craven,  8  M.  &  W. 
584  ;  10  L.  J.,  Ex.  448. 

Beceiver  of  Senta.] — The  sureties  for  a  receiver 
of  rents  and  profits  of  real  estate  upon  a  recog- 
nizance drawn  in  the  usual  form  (R.  S.  C,  appen- 
dix L.  No.  21;  are,  notwithstanding  the  limited 
wording  of  the  security,  answerable  up  to  the 
amount  of  their  bond  for  all  moneys  for  which 
the  receiver  himself  is  liable  to  account.  Graham^ 
lure,  Orahamv.Koakes,&4'L.J.,  Ch.  98  ;  [1895] 
1  Ch.  66 ;  13  R.  81  ;  71  L.  T.  623  ;  43  W.  R.  103. 

Beoeipt  by  Clerks.] — In  an  action  upon  a 
bond,  conditioned  for  the  honest  and  faithful 
service  of  a  banker'sclerk,  and  for  well  and  faith- 
fully accounting  for  all  moneys  which  should 
come  to  his  hands  (assigning  for  breaches,  general 
misconduct,  irregular  and  unbusinesslil^e  con- 
duct^ and  not  faithfully  accounting),  an  arbi- 
trator, to  whom  the  cause  was  i-eferred,  found 
specially,  that,  on  a  certain  day,  the  clerk  made 
an  erroneous  balance-sheet,  faiUng  to  exhibit  (as 
it  ought  to  have  done)  a  surplus  of  lOOZ.,  but 
that  it  was  not  proved  that  that  sum  came  to  the 
hands  of  the  clerk  ;  and  also,  that,  on  a  certain 
tUiy,  the  clerk,  having  received  from  a  customer 
213Z.,  entered  it  in  the  b(X)k8  of  the  bank  118/., 
thus  exhibiting  on  that  day's  balance-sheet  a 
false  and  an  unaccounted-for  suq)luR  of  lOOZ.  : — 
Held,  that  these  facts  did  not  entitle  the  plain- 
tiff to  i-ecover.  Jephson  v.  Hoicking,  2  Scott 
(N.B.)  606  ;  2  Man.  &  G.  366. 

A.,  as  surety,  entered  into  a  bond  for  the  due 
and  faithful  performance  by  C.  of  his  duty  as 
clerk  to  a  provincial  bank.  C.  being  sent  by 
the  manager  of  a  bank,  at  the  request  of  a  cub- 
tf>mer,  to  his  residence  about  eleven  miles  dis- 
tant from  the  bank,  for  the  pur()Ose  of  receiving 
a  large  sum  of  money  to  be  placed  to  his  account, 
a  ccmsiderable  portion  of  it  being  in  gold  and 
silver,  on  his  way  back  dropped  the  money  from 
his  pocket  and  lost  it : — Held,  that  the  money 
was  received  by  C.  in  the  coui-se  of  his  employ- 
ment as  clerk  to  the  bank,  that  the  surety  was 
liable,  notwithstanding  the  finding  of  the  jury 
that  it  was  not  the  custom  for  bankers  in  that 
part  of  the  country  to  send  for  their  customers* 
money  in  the  manner  adopted,  and  that  the  loss 
of  the  money  was  primd  facie  evidence  of  gross 
negligence  on  the  part  of  C.  Melville  v.  Doidge, 
6  C.  B.  460  ;  18  L.  J.,  C.  JP.  7  ;  12  Jur.  922. 

The  surety  in  a  bond  conditioned  for  the  good 
conduct  of  the  principal  as  a  banker's  clerk,  is 
not  liable  for  misbehaviour  consequent  upon  his 
being  allowed  to  become  a  customer,  and  to  keep 
an  account  with  the  bank.  Storeld  v.  UpUm^ 
6  L.  J.,  C.  P.  126. 

A  bond  was  conditioned  for  the  due  payment 
by  the  chief  clerk  of  a  railway  company  of  all 
moneys  received  by  him  on  account  of  the  com- 
pany. He  had  allowed  the  other  clerks  to  be  in 
arrear,  and  made  up  the  deficiency  on  one  day 
by  appropriating  to  it  a  portion  of  the  moneys 
received  on  the  following  day,  but  had,  in  fact, 
paid  over  the  sum  equal  to  the  amount  received 
on  each  day,  up  to  the  time  of  his  dismissal : — 
Held,  a  breach  of  the  condition,  and  that  the 
company  was  entitled  to  recover  as  damages  the 
full  amount  of  the  deficiency.  L,  B.  4*  S.  C.  By, 
V.  Goodwin,  6  Bailw.  Cas.  177  ;  8  Ex.  736 ;  18 
L.  J.,  £iX.  33 1. 
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Balanoe^Moneyi  PMiing.] — ^A.  became  surety 
for  a  treasurer  of  a  poor-law  union,  and  entered 
into  a  bond,  which  was  conditioned  for  the  duly 
paying  over  to  the  guardians  upon  his  removal 
from  office,  of  the  balances,  moneys,  &c.,  which 
should  be  in  his  possession  by  virtue  of  the  office. 
The  treasurer  was  also  a  corn  dealer,  and  as  such 
had  dealings  in  corn  with  the  overseers  of  several 
townships,  who  were  farmers,  and  whose  duty  it 
was  to  pay  over  to  him  the  moneys  which  were 
Tequired  from  their  respective  townships  by  the 
guardians.  He  was  in  the  habit  of  receiving 
<;om  from  them,  debiting  himself  with  the 
amount,  and  dHKiiting  them  with  the  amount 
due  from  them  for  rates.  His  accounts  were 
duly  audited ;  and  at  the  last  audit,  after  his 
removal  from  office,  it  was  found  that  a  balance 
was  due  to  the  guardians  : — Held,  in  an  action 
against  the  surety,  that,  as  between  the  treasurer 
and  the  overeeers,  money  had  in  effect  passed  ; 
and,  therefore,  that  the  surety  was  liable.  Bel- 
Jirrd  Union  v.  Patthon,  1  H.  &  N.  523  ;  26  L.  J., 
Ex.  115 ;  8  Jur.  (N.8.)  1 16  ;  5  W.  R.  121— Ex.  Ch. 

B.  executed  a  bond,  conditioned  to  be  void  if 
G.  should  honestly,  diligently,  and  faithfully  per- 
form and  discharge  the  duties  of  his  office  as 
treasurer  of  a  poor-law  union.  One  of  the  duties 
was  to  pay  out  of  any  money  for  the  time  being 
in  his  hands,  belonging  to  the  guardians,  all 
orders  drawn  upon  him.  G.  was  a  country' 
banker,  issuing  his  own  notes.  On  the  28th  of 
December  the  guardians  drew  several  ortiers  for 
money,  some  of  which  having  been  presented  at 
G.'s  l^nk,  95Z.  were  paid  in  notes  of  the  bank  on 
that  day.  On  the  31st  of  December  the  officer 
of  the  union  presented  other  oixler8,and  received 
200/.  in  notes  of  G.'s  bank.  On  the  same  day, 
the  guanlians  having  to  transmit  money  to 
London,  their  clerk  presented  to  G.  an  order  for 
Al.  19jr.  8^.,  and  obtained  from  him  a  banker's 
draft  on  a  banker  in  London,  which  was  after- 
wards dishonoured.  G.  stopped  payment  at 
three  o'clock  on  the  8 1st  of  December,  and  on 
the  1st  of  January  was  declared  bankrupt.  At 
the  time  of  the  presentment  of  the  orders,  G. 
had  in  his  hands  sufficient  money  of  the 
guardians  to  pay  them  : — Held,  that  B.  was  not 
liable  to  make  good  either  of  the  three  several 
iiums  of  money  to  the  guardians.  ,LlchJield 
Union  v.  Greene.  1  H.  &  N.  884  ;  26  L.  J.,  Ex. 
140  ;  3  Jur.  (N.8.)  247  ;  6  W.  R.  370. 

Legal  CoUeotioxL  ] — iSte  infra,  9. 

Bepleyin  Bond.] — The  liability  of  sureties  in  a 
replevin  bond  is  limited  to  the  amount  of  the 
Tent  in  arrear  at  the  time  of  the  distress  and 
oosts,  and  they  are  not  liable  for  subsequent 
rent ;  and,  therefore,  where  on  the  trial  of  an 
action  of  replevin  a  verdict  was  taken  by  agree- 
ment between  the  plaintiff  in  the  action  and  the 
avowant  for  the  penalty  of  the  bond,  subject 
to  reference,  not  only  as  to  the  amount  of  the 
rent  due  at  the  time  of  the  distress,  but  of  the 
Tent  then  due,  and  also  of  ceitaiu  penal  rents, 
the  sureties  being  no  parties  to  such  agree- 
ment, and  the  arbitrator  awarded  damages  to 
the  full  amount  of  the  penalty  of  the  bond,  the 
court  held,  that  the  sureties  were  entitled  to 
be  relieved  from  the  bond,  it  appearing  that 
the  rent  originally  distrained  for  had  been  fully 
paid  before  the  trial  of  replevin.  Ward  v. 
^enly,  1  Y.  &  J.  285  ;  30  R.  R.  781. 

Loit  Bond.] — If  bond  is  lost,  equity  will  set  it 
up  against  surety,  as  well  as  principal  debtor. 


Shejield  v,  QigtUton  (Lord),  1  Eq.  Abr.  93.  See 
also  JStut  India  Co.  v.  Boddam,  9  Ves.  464  ;  7  R.  R. 
276. 

In  Equity.] — A  surety  not  chargeable  in  equity 
further  than  he  can  be  by  law.  Riitcliffe  v. 
Gravet,  1  Vem.  196. 

Sureties  relieved  from  the  penalties  of  the 
bond  in  chancery.    Anon..  Gary,  12. 

A  petition  by  a  solvent  surety,  of  an  insolvent 
tenant  to  surrender  or  reduce  the  rents  of  certain 
premises,  which  had  gi*eatly  diminished  in  value 
since  the  lease  was  made,  was  dismissed  with  costs. 
Semble,  the  general  rule  of  equity  by  which  a 
surety  is  supposed  to  be  favoured  more  than  the 
principal  debtor  is  erroneous.  OWeills.  In  re, 
Sau.  &  Sc.  686. 

9.  Collectors'  Bonds. 

Tazei — Formalitiei.] — A  bond  with  one  surety 
only,  taken  by  commissioners  of  taxes,  under  43 
Geo.  3,  c.  99,  s.  13,  is  not  therefore  void.  Peppin 
V.  Ckwper,  2  B.  &  Aid.  431. 

A  bond,  whereby  the  obligor  became  bound  as 
collector  of  duties  a.ssessed  under  48  Geo.  3,  c.  122, 
might  be  put  in  force  against  one  of  the  sureties, 
though  he  was  not  apprised  of  the  default  of  the 
principal  collector  in  not  paying  over  duties  col- 
lected by  him,  nor  called  upon  for  an  indemnity 
by  the  commissioners  till  after  the  dismissal  from 
office  of  such  collector.  NareJi  v.  Boiclesy  14 
East,  510. 

By  43  Geo.  3,  c.  99,  s.  13,  the  district  collectors 
of  assessed  taxes  are  required  to  give  security 
to  the  commissioners  in  a  sum  "equal  to  the 
amount  of  the  whole  duty  assessed  and  to  be  col- 
lected in  each  district"  ;  and  by  56  Geo.  3,  c.  184, 
bonds  given  by  collectors  of  assessed  taxes  and 
their  sureties,  for  the  due  payment  of  moneys  col- 
lected by  thcni,  are  exempted  from  stamp  duties : 
—Held,  that  the  direction  of  43  Geo.  3,  c.  99, 
8.  13,  was  virtually  complied  with  by  a  security 
given  in  such  sum  as  was  large  enough  to  include, 
though  it  exceeded,  the  exact  amount  of  duties 
to  be  collected  for  the  district ;  and  therefore 
that  such  bond  was  within  the  above  exemption 
in  the  Stamp  Act.  Collins  v.  Gwynne,  2  M.  & 
Scott,  640  ;  9  Bing.  644  ;  2  L.  J.,  C.  P.  49. 

Hel<l,  also,  that  such  bond  was  properly  given 
"  to  the  commissioners,"  and  need  not  be  "  to  his 
majesty,  his  heire  and  successors."    lb. 

The  43  Geo.  3,  c.  99,  s.  13,  enacts  that  the  col- 
lectors shall  give  security  to  the  commissioners 
for  duly  paying  such  moneys  as  shall  come  to 
their  hands,  and  for  duly  demanding  the  sums 
assessed,  and  for  duly  enforcing  the  act  against 
defaulters  ;  and  by  38  Geo.  3,  c.  5,  s.  21,  the  col- 
lectors are  required  to  give  security  to  the  com- 
missioners for  paying  to  the  receiver-general  the 
sums  collected  by  them.  A  surety  was  sued  on  a 
bond  which  contained  those  conditions,  and  also 
a  condition  for  accounting  and  paying  to  the 
commissioners : — Held,  that  this  latter  condition 
might  be  rejected  as  surplasage,  and  did  not 
avoid  the  bond.  S.  (\,  7  Bing.  423  ;  5  M.  &  P. 
276;  9  L.  J.  (o.s.)C.  P.  130. 

Time.1 — A  bond  maile  by  a  defendant's 

testator  as  surety  for  E.,  with  a  condition  reciting 
that  E.  had  been  and  still  was  collector  of  the 
land  tax,  and  all  other  taxes  and  duties  imposed 
by  several  acts  of  parliament  on  the  inhabitants 
of  a  parish,  by  means  whereof  he  received  from 
the  inhabitants  divers  sums  of  money,  and 
conditioned  for  the  due  payment  by  E.,  from 


1203 


PEINCIPAL  AND  SUKETY— A^atwre  of  Contract. 


1204 


time  to  time,  and  at  all  times  thereafter,  to  the 
receiver-genci-al  of  taxes,  of  all  and  every  sum ' 
which  he  (E.)  should  from  time  to  time  collect 
and  receive  from  the  inhabitants  of  the  parish 
for  or  on  account  of  any  tax  or  taxes  then  im- 
posed, or  which  should  or  might  thereafter  be 
imposed  on  them  by  any  act  of  parliament,  was 
confined  to  the  current  year  for  which  E.  was 
collector  at  the  date  of  the  bond,  although  it  did 
not  appear  on  fhe  condition  that  he  was  only 
appointed  for  a  ycai*,  ;t  being  shewn  by  plea  that 
the  office  of  collector  was  an  annual  office,  and 
held  as  such  by  £.  at  the  date  of  the  bond, 
although  by  the  replication  it  api)eared  that  E. 
held  the  office  not  only  for  that  year,  but  thence 
to  the  commencement  of  the  action.  Hassell  v. 
Lttng^  2  M.  A:  S.  863.  And  see  Curling  v.  Chalh- 
Itn,  3  M.  &  S.  502. 

A  bond  given  by  a  collector  and  his  sureties  to 
the  commissioners  of  land  and  assessed  taxes 
under  43  Geo.  3,  c.  99,  is  broken  if  the  taxes 
collected  in  any  one  year  ai*e  not  duly  paid  up 
bv  the  collector  to  the  account  of  that  year. 
Gwynne  v.  Burnell,  7  CI.  Si  F.  672  ;  West,  342  : 
1  Scott  (N.B.)  711  ;  6  Bing.  (N.c.)  853. 

The  breach  of  the  condition  of  the  bond  is 
equally  com[)lete,  and  the  sureties  are  equally 
liable,  though  all  the  moneys  collected  in  the 
year,  for  which  they  are  sureties,  should  be  in 
fact  paid  in,  if  any  part  of  them  should  be 
appropriated  by  the  collector  and  received  by 
the  commif-sioners  in  satisfaction  of  the  arrears 
of  a  former  year.    lb. 

Such  appropriation  of  part  of  the  moneys  of 
one  year  to  the  payment  of  the  arrears  of  a 
former  year  will  not  prevent  the  commissioners 
from  maintaining  an  action  on  the  bond  against 
the  sureties  for  the  year  in  which  the  money 
collected  has  been  so  misappropriated.    I  b. 

Illegal  Collection.] — Sureties  to  a  bond 


given  by  a  pei-son  appointed  a  collector  of 
income-tax  under  5  &  6  Vict.  c.  35,  and  con- 
ditioneil  for  the  payment  of  all  sums  assessed  and 
collected,  or  to  be  assessed  and  collected  by  him  for 
a  particular  year  as  such  collector,  are  not  liable 
in  respect  of  sums  collected  by  him  without  legal 
authoritv.  Xejfj)  v.  Wigyett,  10  C.  B.  35  ;  20 
L.  J.,  C.'P.  49  ;  14  Jur.  1137. 

Amoant.] — A  bond  given  as  a  security 

for  a  collector  of  customs  does  not  extend  to  a 
subset!  uent  <luty  on  coals  where  the  collector  had 
a  new  deputation,  and  gave  security  for  the  duty 
on  coals.    Bartlett  v.  Att.-Gen.,  Park,  277. 

So  held  where  no  security  was  given  on  the 
second  deputation.  Boicdaga  v.  Att,-  Gen.^  Park. 
278. 

Enforeing  Payment.] — To  an  action  upon 

a  bond  given  by  a  collector  of  assessed  taxes  and 
his  sureties,  pleas  shewing  that  the  commis- 
sionera  «nd  receiver-general  had  not  taken  steps 
to  enforce  payment  from  the  collector,  as  directed 
by  the  acts  relating  to  the  assessed  taxes,  are 
bad.  }yilkit  v.  Hirlnj,  1  C.  A:  M.  249  ;  3  Tvr. 
291  ;  2  L.  J.,  Ex.  51. 

A  plea  that  the  commissioners  have  not  seized 
the  lands  of  the  collector  must  shew  that  there 
were  lands  of  the  collector  which  might  have 
been  seized  and  sold  to  supply  the  deficiency.  lb. 

The  seizure  and  sale  of  lands  and  goods  of  the 
collector,  of  the  existence  of  which  the  commis- 
sioners had  notice  and  knowledge,  was  under  43 
Geo.  3,  c.  99,  s.  9,  a  condition  precedent  to  their 
right  to  put  the  bond  in  suit  against  the  surety. 


Oioynne  v.  JSumell,  7  CI.  &  F.  572  ;  West,  342  ; 
1  Scott  (N.B.)  711 ;  6  Bing.  (N.c.)  853. 

But  the  seizure  and  sale  of  lands  and  goods  of 
the  collector,  of  the  existence  of  which  the  com- 
missioners had  no  notice,  was  not  a  condition, 
precedent  to  their  right  to  put  the  bond  in  suit 
against  the  surety.    lb. 

If  in  an  action  on  a  bond  given  by  the  sureties  of 
a  collector  of  taxes  there  are  breaches  assigned^ 
that  the  collector  did  not  pay  over  money 
received,  and  that  he  did  not  duly  demand  and 
enforce  payment  of  the  taxes,  it  is  not  necessary 
on  the  part  of  the  plaintiff  to  prove  exactly 
what  money  he  received  ;  for  if  it  is  proved  that 
he  was  to  collect  a  certain  sum,  and  that  he  paid 
over  a  smaller  sum,  and  did  not  take  proper 
steps  to  exonerate  himself  from  the  residue,  the 
plaintiff  will  be  entitled  to  recover.  iMveland  v. 
Knight,  4  M.  &  Ry.  597  ;  3  Car.  &  P.  106. 

Bates — Condition  that  Hotiee  of  Ihslionestjr 
thoold  be  given.] — The  guarantors,  by  their 
agreement,  contracted  to  guarantee  the  plaintiff' 
against  loss  sustained  from  any  act  of  fraud  or 
dishonesty  by  a  rate  collector,  or  ivom.  any  failure 
on  his  part  to  collect  and  pay  into  the  Bank  of 
Ireland  the  rates  to  be  collected  by  him,  and 
produce  to  the  plaintiff,  as  coUector-genei-al,  the 
receipt  of  the  bank  for  such  payment,  or  from 
any  failure  on  his  part  to  deliver  to  the  plaintiff* 
true  accounts  of  the  moneys  collected,  and  lists, 
of  the  persons  in  arrear,  "  provided  that  the 
plaintiff  should  within  ten  days  after  the  <iis- 
covery  by  him  of  any  fraud  or  dishonesty  of  the 
'  said  persons  employed,'  and  of  any  matter  in 
respect  of  which  any  claim  may  be  intended  to 
l)e  made,  give  notice  in  writing,  at  the  office  of 
the  society,  as  far  as  the  case  will  admit,  of  all 
the  particulars  thereof  ;  and  after  any  such  dis- 
covery, the  guarantee  herein  contained  shall,  as 
to  loss  by  any  act  of  fraud  or  dishonesty  sub- 
sequent thereto,  be  at  an  end  "  : — Held,  that  the 
proviso  required  notice  to  be  given  of  such  fraud 
or  dishonesty  only  as  would  form  the  foundation 
of  a  claim  under  the  guarantee,  and  did  not  im- 
pose upon  the  plaintiff  an  obligation  to  give  notice 
if  he  discovered  that  fmud  or  dishonesty  had 
occuiTCil  on  the  part  of  the  person  employed 
before  the  guarantee  was  entered  into  or  the 
employment  under  himself  commenced.  Byrne 
V.  Jluzh,  8  L.  K.,  Ir.  396. 

Power  of  Suspension  of  Befsolting  Party.} 


— Under  the  12  A:  13  Vict.  c.  91,  the  power 
of  dismissing  I'ate  collectors  is  vested  in  the 
lord-lieutenant,  but  by  regulations  of  the  privy 
council,  made  under  the  act,  the  collector-general 
is  empowered  to  suspend  any  collector  who,  ia 
his  opinion,  has  been  guilty  of  neglect  of  duty  : 
— Held,  that  the  omission  of  the  collector-general 
to  sus|)end  the  collector,  after  knowledge  of  fraud 
and  dishonesty  on  his  part  during  his  service  and 
employment,  was  not  a  defence  to  an  action  on 
the  (Tuarantee,  fii'st,  because  the  doctrine  of 
Phillips  V.  Foxall  (L.  R.  7  Q.  B.  666)  was  inap- 
plicable to  a  guarantee  for  the  fidelity  of  an 
officer  appointed  and  removable  by  the  lord- 
lieutenant  ;  secondly,  because  the  omission  to 
exercise  a  power  of  suspension  as  distinguished 
from  a  power  of  dismissal  did  not  terminate  the 
liability  of  the  sureties.    lb. 

Surety  liable  through  Overseers*  Vegli- 


genee.] — ^The  defendant,  as  surety,  gave  a  bond 
to  the  guardians  of  the  poor  for  the  M.  Union ^ 
conditioned  for  the  due  discharge  by  C.  of  his. 
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duties  as  collector  of  poor-rates  for  the  parish  of 
N.  C.  absconded,  having  embezzled  pai*t  of  the 
rates,  and  allowecl  others  to  be  lost  by  not  apply- 
ing for  them.  The  g^aixlians  sued  the  defendant 
for  the  loss.  The  defendant  admitted  his  lia- 
bilit}'  as  to  the  sums  embezzled,  but  disputed  his 
liability  as  to  the  sums  lost  by  C.*s  negligence, 
on  the  ground  that  the  loss  would  not  have 
occurred  if  C.  had  been  called  upon  to  account 
as  he  ought  to  have  been.  It  api^eared  that  no 
negligence  could  be  imputed  to  the  guardians, 
but  there  appeareil  some  ground  to  believe  that 
if  the  overseers  of  the  parish  of  N.  had  dis- 
charged their  statutory  duties  with  reasonable 
care  the  loss  would  not  have  occurred  : — Held, 
that  the  plaintiffs  were  entitled  to  recover  from 
the  defendant  the  moneys  lost  through  failure 
of  C.  to  collect  them,  for  that  there  had  been  no 
negligence  on  the  part  of  the  plaintiffs,  and  they 
were  not  answerable  for  the  negligence  of  the 
overseers.  Mansfield  Union  v.  Wright,  9  Q.  B.  D. 
683— C.  A.    Affirming  46  J.  P.  200. 


Within  wkat  Time.]— The  condition  of  a 


bond  given  to  commissioners  of  sewers  by  a  col 
lector  of  rates  was,  that  the  collector  should  at 
all  times  render  a  faithful  account  to  the  com- 
missioners for  the  time  being  of  all  such  sums  of 
money  as  had  already  been  collected  or  receivetl, 
or  which  thereafter  should  be  collected  or 
received  by  him,  by  virtue  of  any  rates  for  and 
on  account  of  such  commissioners,  and  should 
pay  to  the  commissionei's  for  the  time  being  all 
moneys  already  received,  or  which  should  there- 
after be  received  by  him : — Held,  that  the 
collector  was  bound  to  account  for  and  pay  to 
the  commissioncis  for  the  time  being  sums  of 
money  collectetl  and  received  by  him  by  virtue 
of  a  rate  made  by  commissioners  acting  under  a 
commission,  which  expired  before  the  execution 
of  the  bond.     Saunden  v.  Taylor,  9  B.  &  C.  35. 

Where  a  bond  was  conditioned  that  a  collector 
of  church  and  poor  rates  should  produce  a  faith- 
ful account  to  the  obligees  or  their  successors  for 
moneys  which  might  be  received  by  him,  or  come 
to  his  hands,  pui-sunnt  to,  and  in  execution  of, 
his  office  of  collector  : — Held,  that  the  obligor 
was  not  answerable  for  moneys  received  by  him 
on  account  of  any  year  subsequent  to  that  in 
which  the  obligees  were  in  office.  Le'idley  v. 
Evans,  2  Bing.  32 ;  9  Moore,  102  ;  2  L.  J.  (0.8.) 

C.  P.  108. 

A.,  B.  and  C.  entered  into  a  bond  as  sureties 
for  D.  and  E.,  the  condition  of  which  bond  recited 
that  D.  was  on  such  a  day  appointed  collector 
of  the  church  rate  of  a  parish,  by  virtue  of  which 
office  he  was  empowered  to  collect  and  receive 
all  such  moneys  as  were  rated  and  assessed  on 
the  inhabitants  by  virtue  of  the  rate,  and  for 
which  he  was  accountable  to  t lie  waixiens  of  the 
grand  account,  and  bound  the  sureties  for  D.'s 
duly  accounting  for  all  moneys  collectetl  or 
received  by  him  on  account  of  the  above  rate. 
as  also  on  all  and  every  other  rate  or  rates  there- 
after to  be  made  and  collected  by  him  (D.)  : — 
Held,  that  the  sureties  were  only  answerable  for 

D.  in  that  single  api>ointment,  and  not  on  his 
appointment  in  the  ensuing  year.  8t.  Sariour'g, 
Sovtkwark  v.  Bogtock,  2  Bos.  &  P.  (n.b.)  175. 

A  bond  given  to  secure  the  faithful  perform- 
ance of  the  office  of  a  collector  of  parochial  rates 
(who  was  by  act  of  parliament  to  be  appointed 
by  trustees  for  a  year,  and  then  to  be  capable 
of  re-election)  was  conditionetl,  that,  "  from  time 
to  time,  and  at  all  times  thereafter,  during  such 


time  as  he  should  continue  in  his  office,  whether 
by  virtue  of  his  said  app6intment,  or  of  ^ny  re- 
appointment thereto,  or  of  any  such  retainer  or 
employment  by  or  under  the  authority  of  the 
trustees,  or  their  successors  to  be  elected  in  the 
manner  directed  by  the  act,  he  should  use  his 
best  endeavours  to  collect  the  moneys  received 
by  means  of  the  rates  in  the  then  or  in  any  sub- 
sequent year,"  &c. : — Held,  that  the  obligation 
of  the  bond  was  not  confined  to  the  year  for 
which  he  was  originally  appointed,  but  extended 
also  to  all  subsequent  years  in  which  he  was 
continuously  reappointed.  Anffrro  v.  Keen,  1 
M.  &  W.  390  ;  2  Gale,  8  ;  1  Trr.  &  G.  709  ;  5  L.  J., 
Ex.  233. 

Action  on  a  bond  made  by  C.  and  his  sureties, 
with  a  condition  reciting  the  27  Geo.  2,  c.  38^ 
and  that  C.  (four  years  before  the  date  of  the 
btmd)  was  appointed  by  the  church warrlens  and 
parishioners  of  D.,  in  pursuance  of  the  statute, 
collector  of  the  poor-rates  to  be  levied  and  raised 
in  the  parish,  and  conditioned  that  C.  should 
account,  as  often  as  requireil,  for  all  moneys  so 
collected  and  received  by  him  by  virtue  of  the 
act.  Breach  for  not  accounting  for  moneys 
collected  and  receivetl  since  the  bond  ;  pleas, 
that  C.  accounted  for  all  the  monevs  collected 
and  received  by  him  before  the  bond,  and  that 
the  office  of  collector  is  an  annual  office,  and  that 
C.  accounted  for  all  the  moneys  collected  and 
received  by  him  within  the  current  year  of 
office  in  which  the  bcmd  was  miule  : — Held,  that 
both  pleas  were  ill,  for,  by  the  words  of  the 
statute,  the  appointment  was  prospective,  to 
collect  future  rates,  and  not  retrosj)ective  only, 
and  the  condition  was  in  the  wonls  of  the  statute 
without  any  restraining  words ;  and  it  was  not 
pleadetl  that  the  office  was  an  annual  office  at 
the  time  of  making  the  bond,  and  if  it  had  been, 
yet  it  appeared  by  the  statute  not  to  be  an 
annual  office,  though  concerning  rates  which 
were  raised  in  the  course  of  a  year.  Curling  v. 
ClutlUcn,  3  M.  &  S.  502. 

Plea— Ho  Legal  Bate.]— To  an  action 


on  a  bond  given  as  a  security  for  the  due  per- 
formance of  the  office  of  collector  of  rates^  and 
conilitioned  for  payment  of  all  moneys  received 
•'  by  virtue  and  for  the  purposes  of  a  certain 
act  of  parliament,  and  reLative  to  the  collector- 
ship  of  such  rates,"  the  defendant  pleaded, 
that  no  rate  was  made,  or  in  any  way  existed, 
which  he  could  legally,  or  accoiding  to  law, 
collect  or  get  in,  or  could  legally,  or  accord- 
ing to  law,  demand  or  obtain,  by  virtue  of  his 
office,  and  that  he  did  not,  during  the  continu- 
ance of  his  appointment,  legally  receive  any 
money  by  virtue  or  for  the  purposes  of  the  act, 
or  relative  to  the  collectorship  of  the  rates  : — 
Held,  that  the  former  part  of  the  plea  would 
have  been  held  bad  on  special  demurrer,  as  a 
negative  pregnant,  for  not  shewing  in  what  way 
the  rate  was  illegal;  but  those  objections  not 
having  been  raised,  the  latter  averment  afforded 
a  substantial  answer  to  the  action.  Wehh  v. 
James,  9  D.P.  C.  316  ;  7  M.  &  W.  279  ;  10  L.  J., 
Ex.  89. 

See  also  ca^e^  i>08t,  cols.  1226  et  seq. 

B.  DISCHARGE  OK  SURETY. 
1.  Alteration  of  Oblioation  genebally. 

Creditor  depriving  Surety  of  Bighti.]— If  the 

principal  creditor  deprives  the  surety  of  any 
right  ne  would  have  had  against   the  original 
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debtor,  even  though  the  surety  is  benefited 
thereby,  the  surety  is  discharged.  Polak  v. 
JEverett,  46  L.  J.,  Q.  B.  218  ;  1  Q.  B.  D.  669  ;  35 
L.  T.  3oU  ;  24  W.  R.  689— C.  A. 

Although  the  surety  is  aware  that  an  altera- 
tion is  beiDg  made  in  the  original  contract,  he 
is  not  bound  to  express  his  dissent  to  the 
transaction.    lb. 

N.  was  indebted  to  the  plaintiffs,  and  by  deed 
agreed,  first,  to  pay  them  3,400Z.  on  the  16th  of 
February,  1874  ;  secondly,  within  a  certain  time 
after  the  allotment  of  shares  in  a  company  to 
which  he  was  about  to  assign  his  business,  to 
transfer  to  them  shares  in  it  to  the  nominal  value 
of  6,000Z.,  and  redeem  them  at  par  within  twelve 
months  from  the  1st  of  Januai*y,  1874  ;  and, 
fourthly,  it  was  agreed  between  him  and  the 
plaintiffs  that  the  book  debts  due  to  him,  to  the 
nominal  amount  of  8,000/.,  should  be  collected 
and  one-half  paid  to  the  plaintiffs,  to  be  applied 
towards  redemption  of  the  shares,  and  when 
they  had  received  a  sum  equal  to,  or  a  multiple 
of,  the  amount  of  a  share,  they  were  to  deliver 
to  him  shares  at  par  equivalent  to  the  amount 
so  received.  The  defendant  guaranteed  the  per- 
formance of  this  agreement  by  N.  so  far  as 
concerned  the  redemption  of  the  shares  of  the 
value  of  6,0<j0/.  .  Subsequently  an  airangement 
was  made  between  the  plaintiffs  and  N.  by 
%vhich,  for  an  equivalent  in  shares  and  cash,  they 
released  to  him  their  interest  in  the  book  debts, 
that  he  mi^ht  dispose  of  them  to  the  company. 
The  defendant  having  been  sued  on  his  guarantee 
for  a  deficiency  of  2,25oZ.  in  the  amount  of 
shares : — Held,  that  the  new  arrangement  was 
such  a  variation  of  the  rights  of  the  defendant 
AS  surety  as  to  discharge  him.    2b. 

In  equity  upon  a  contract  of  suretyship,  if  the 
person  guaranteed  does  any  act  injurious  to  the 
surety,  or  inconsistent  with  his  right,  or  if  he 
omits  to  do  any  act  which  his  duty  enjoins  him 
to  do,  and  the  omission  proves  injurious  to  the 
surety,  the  surety  will  be  discharged.  Watta  v. 
Shuttleicorth,  5  H.  &  N.  235.  Affirmed  7  H.  &  K. 
353  ;  29  L.  J.,  Ex.  229  ;  7  Jur.  (N.S.'i  945  ;  5  L.  T. 
68  ;  10  W.  R.  132— Ex.  Ch. 

It  is  not  every  alteration  of  his  position  by 
the  act  of  the  creditor  that  discharges  the  surety. 
To  have  this  effect,  the  alteration  must  be  such 
as  interferes  for  a  time  with  his  remedies  against 
the  principal  debtor.  Tvcker  v.  Laing^  2  Kay  &  J. 
746. 

Where  the  creditor  knew^  that  the  surety  was 
negotiating  a  loan  for  the  principal  debtor  for 
the  purpose  of  paying  off  therewith  the  debt  for 
which  the  surety  was  liable,  and  thus  getting  rid 
of  such  liability,  and  the  creditor  promised  the 
debtor  to  give  him  further  time,  and  this  induced 
the  surety  to  desist  from  his  attempt  to  raise  the 
money  : — Held,  that  the  surety's  liability  to  the 
creditor  was  not  discharged.    lb. 

The  neglect  of  the  obligee  to  give  notice  to 
the  surety  that  the  principal  has  made  default 
does  not  discharge  such  surety  ;  but  if  the 
obb'gee  (without  the  privity  of  the  surety)  entere 
into  an  engagement  with  the  obligor,  and  deprives 
himself  of  the  power  of  suing  him,  whereby  the 
surety  is  prevente<l  from  coming  into  a  court  of 
equity  for  relief,  he  is  then  discharged,  but  not 
otherwise.  Or  me  v.  Young^  Holt,  N.  P.  84  ;  17 
R.  R.  611. 

Altering  Purpose  of  Company.] — In  1872  a 
company  was  formed  to  purchase  and  work  a 
going  concern,  consisting  of  railway  tyre  and 


steam-roller  works,  and  the  vendor  accepted  part 
of  the  purchase-money  in  fully  paid-up  shares, 
called  "  vendor's  shares."  The  vendor  guaranteed 
to  the  shareholders  a  dividend  for  the  first  five 
years  upon  the  called-up  capital  for  the  time 
being  at  the  rate  of  10  per  cent.,  and  that  if  in 
any  one  of  the  five  years  the  profits  should  not 
equal  a  dividend  of  10  per  cent.,  he  would  pay 
the  amount  required  to  make  the  profits  equal 
such  dividend  ;  and  that,  if  he  did  not  on  demand 
pay  such  amount,  the  company  might  sell  his 
"vendor's  shares,''  and  apply  the  proceeds  in 
satisfaction  of  such  amount.  'I'he  business  was 
carried  on  at  a  loss  from  the  first,  and  in  1874 
the  directors,  who  had  the  widest  powers  of 
management,  shut  up  the  railway  tyre  depart- 
ment, which  comprised  four-fifths  of  the  whole 
concern.  In  1875  there  were  no  profits  at  all, 
and  the  directors  called  ujion  the  vendor  under 
his  guarantee  to  pay  an  amount  sufficient  to 
make  up  the  dividend  of  10  per  cent.,  and,  on 
his  refusal,  commenced  an  action  to  enforce  pay- 
ment : — Held,  that  the  discontinuance  by  the 
conipany  of  one  branch  of  their  business  did  not 
discharge  the  vendor  from  his  guarantee,  and 
that  the  company  were  entitled  to  judgment  for 
the  sum  claimed,  together  with  interest  and  costs. 
Bromi  tj-  Ckf.  v.  Brown,  36  L.  T.  272— C.  A. 

Hature  of  Tenancy. — In  an  action  against  a 
surety  on  his  bond,  whereby  he  guaranteed  the 
performance  of  a  covenant  by  his  principal,  the 
lessee  of  a  farm  and  flock  of  sheep,  to  deliver  up 
to  the  plaintiff  at  the  end  of  the  tenancy,  with 
the  farm,  a  like  number  and  quality  of  sheep 
regularly  heathed  and  pastured  on  the  farm,  it 
was  proved  that  an  alteration  had  been  made  in 
the  terms  of  the  letting  by  the  surrender  of  a 
small  part  of  the  farm  and  a  proportionate 
reduction  of  the  rent.  The  jury  found  that  the 
alteration  had  not  made  any  material  difference 
in  the  relation  between  the  parties,  so  as  to 
affect  the  capacity  of  the  tenant  to  perform  his 
covenant  :  —  Held  (Brett,  L.J.,  dissentiente), 
that  the  surety  was  discharged.  Holme  v.  Brun- 
jtkill,  47  L.  J.,  Q.  B.  610  ;  3  Q.  B.  D.  495  ;  38 
L.  T.  838— C.  A. 

Any  alteration  in  the  form  of  the  agreement 
between  principals  discharges  the  surety,  unless 
it  is  self-evident  that  the  altemtion  cannot  pre- 
judice the  surety  ;  the  surety  himself  being  the 
judge  as  to  materiality.    lb. 

The  surety  is  discharged  where  there  has  been 
a  material  alteration,  or  an  alteration  of  some 
specific  provision  of  the  agi*cement,  but  not 
otherwise.    lb. 

In  a  contract  by  A.  to  let,  and  B.  to  take  the 
milking  of  cows  at  so  much  yearly  rent  payable 
({uarterly,  and  by  C.  to  pay  the  rent,  C.  is  a  mere 
surety ;  and  in  an  action  against  him  for  the 
rent,  A.  must  prove  a  literal  performance  of  the 
contract  on  his  part ;  as  any  variation  made  in 
such  a  contract  by  A.  and  B.  without  theconsent 
of  C.  would  discharge  him,  although  his  risk  was 
not  thereby  increased.  WItitrher  v.  Hull,  8  D. 
:  &  R.  22  ;  5  B.  &  C.  269;  4  L.  J.  (O.S.)  K.  B.  167; 
1  29  R.  R.  244. 

Taking  additional  Security.] — Merely  giving 
an  additional  security  by  a  principal  will  not 
discharge  a  surety.  Ocerend,  Gurney  Sf  Co.  v. 
OriefUal  FinaTunul  Corporatunt,  L.  R.  7  H.  L, 
348  ;  31  L.  T.  322. 

To  an  action  for  money  lent,  the  defendant 
pleaded  that  the  cause  of  action  arose  out  of  dis- 
bursements made  for  and  on  account  of  a  vessel 
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belonging  to  the  defendant,  and  that  the  master 
made  and  sealed  a  bottomry  bond,  which  was 
accepted  and  received  by  the  plaintiff  in  satis- 
faction of  the  promises  in  the  oeclaration.  The 
plaintiff  replied  that  he  did  not  accept  or  receive 
the  bond  in  satisfaction  of  the  promises.  At  the 
trial  it  appeared  that  the  bond  was  given  by  the 
master  the  day  after  the  transaction  as  to  the 
advances  on  the  ship's  account  was  closed,  and 
by  way  of  collateral  security  only  : — Held,  that 
the  plaintiff's  right  to  sue  the  owner  in  respect 
of  the  implied  contract  was  not  destroyed  by  the 
taking  such  additional  security.  IVe^ton  v. 
Foster,  3  Scott,  165;  2  Bing.  (N.o.)  698;  2 
Hodges,  69  ;  5  L.  J.,  C.  P.  242. 

One  of  the  co-sureties  of  a  bond  received  from 
his  principal  a  promissory  note  to  the  amount  of 
that  instrument : — Held,  that  it  was  a  question 
for  the  jury  to  say  quo  animo  the  note  was  given, 
and  whether  it  was  given  in  pursuance  of  an 
arrangement  that  the  surety  should  be  thereby 
discharged,  or  merely  by  way  of  collateral 
security,  in  which  latter  case  the  surety  would  be 
liable  for  contribution  on  payment  of  the  bond 
by  his  co-surety.    Dane  v.  Wlialley,  2  Ex.  198. 

A  creditor  took,  as  security  for  his  debt,  bills 
of  exchange  drawn  and  indorsed  by  a  surety,  and 
accepted  by  the  principal  debtor.  After  those 
bills  were  dishonoured,  the  creditor  drew  ac- 
commodation bills  on  and  which  were  accepted 
by  the  principal  debtor,  but  were  paid  by  the 
drawer  when  at  maturity.  On  a  bill  filed  by 
the  surety  to  restrain  an  action  sabsequently 
brought  against  him  on  the  bills  which  had  been 
dishonoured,  the  coart  allowed  the  action  to 
proceed,  but  stayed  execution.  Quaere,  whether 
the  surety  was  discharged  by  the  subsequent 
transactions  which,  without  his  knowledge,  took 
place  between  the  creditor  and  the  principal 
debtor.    Maekintosh  v.  Wyatt^  3  Hare,  562. 

By  a  decree  in  a  creditor's  suit  U.  was  declared 
to  be  a  specialty  creditor  on  the  estate  of  R. 
It  appeared  that  the  claim  of  U.  against  R.  was 
in  respect  of  a  debt  due  by  8.,  and  for  which  R. 
had  become  surety.  After  the  decree  U.  sued 
S.,  and  took  a  judgment  by  arrangement  for 
payment  of  the  debt  by  instalments  without  the 
knowledge  or  consent  of  R. : — Held,  that  his  so 
doing  did  not  discharge  the  estate  of  R.  Jenkins 
V.  Robertson,  2  Drew.  351. 

Creditor  having,  among  other  securities,  a 
bond  with  a  surety,  taking  a  mortgage  from 
the  principal  debtor,  and  agreeing  to  receive 
the  residue  by  instalments,  secured  by  a  war- 
rant, &c.,  without  prejudice  to  any  security  he 
now  holds ;  injunction  granted  against  suing 
the  surety.  Boultbee  v.  Stubhs^  18  Yes.  20 : 
11  R.  R.  141. 

Composition  with  reserve  of  the  remedy  against 
sureties  valid,  but  must  plainly  appear.    lb. 

A.  and  B.  were  indebted  to  C.  on  a  joint  and 
several  promissory  note,  A.  as  principal,  B.  as 
surety.  A.  deposited  with  C.  a  policy  of  assur- 
ance as  a  collateral  security  for  the  debt.  C. 
died,  appointing  D.  his  executrix.  A.  became 
bimkrupt;  D.  proved  for  the  balance  of  the 
debt  against  A.'s  estate  and  without  communi- 
cating with  B.  surrendered  the  policy  to  the 
insurance  office  for  value : — Held,  that  6.  was 
not  thereby  discharged  from  his  original 
liability.  Coates  v.  Coates,  3  N.  R.  356;  33  L.  J., 
Ch.  448 ;  10  Jur.  (N.s.)  532 ;  9  L.  T.  795  ;  12 
W.  R.  634. 

If  A.  take  a  joint  bond  from  B.,  C.  and  D., 
and    then   accept  the  notes  of  B.  and  C.  in 


discharge  of  the  bond,  D.,  as  a  surety,  is  no 
longer  liable.  Skip  v.  Edwards,  9  Mod.  438. 
S.  C.,  nom.  Skip  v.  Huey,  3  Atk.  91. 

Dealingt  with  Prineipal.l — A.  was  security 
for  B.  on  a  joint  and  several  bond  to  Z.  Title 
deeds  of  B.  were  deposited  with  Z.  as  a  collateral 
security  for  payment  of  the  debt  and  interest 
secured  by  the  bond.  A.  on  a  given  day,  offered 
to  pay  Z.  the  amount  due  on  having  B.'s  title 
deeds  delivered  up  to  him.  This  was  refused  by 
Z.  Subsequently  Z.  lent  B.  the  title  deeds  to 
enable  him  to  come  to  an  arrangement  with  A., 
his  surety,  as  to  paying  off  the  amount  of  the 
bond,  on  an  undertaking  to  return  them  to  Z., 
which  he  had  done  : — Held,  that  this  was  not 
Ruch  a  dealing  with  the  principal  as  discharged 
the  surety  from  the  debt  and  interest  due  on  the 
bond.    Bushell  v.  Collett,  6  L.  T.  20. 

A  surety  to  the  East  India  Company  dis- 
charged by  payment  of  a  balance  to  the  prin* 
cipal  under  an  erroneous  settlement  by  the 
officer  of  the  company  without  their  authority  or 
knowledge.    Law  v.  East  India  Co.,  4  Yes.  824, 


Secret  DeaUoge.] — ^Wherc  a  surety  gave 


a  guarantee  to  A.  for  a  certain  amount  of  goods 
to  be  sold  to  B.,  ami,  by  a  secret  sgreement 
between  A.  and  B.,  the  latter  consented  to  pay 
10«.  per  ton  beyond  the  market  price  of  the- 
goods,  in  satisfaction  of  an  old  standing  debt  du& 
to  the  former  : — Held,  that  this  secret  agreement 
was  a  fraud  upon  the  guarantor,  and  discharged 
his  liability.  Pidoock  v.  Bish^jp,  5  D.  &  R.  606 ;. 
3  B.&  C.  605  ;  3  L.  J.  (0.8.)  K.  B.  109  ;  27  R.  R. 
430. 

W.  and  his  wife  deposited  with  a  banking 
company  the  title  deeds  of  real  estate,  to  which 
the  wife  was  entitled  under  her  father's  will,  to 
secure  a  running  account  not  exceeding  2,0002. 
The  father  of  W.  gave  the  following  guarantee- 
to  the  bank :  "  I  beg  to  say  that  the  deeds- 
lodged  by  my  son  are  good  for  the  amount  of 
the  arrangement  with  him,  otherwise  I  will 
guarantee  the  same."  The  father  subsequently 
paid  a  portion  of  the  amount  due  on  the  security, 
and  received  back  his  guarantee : — Held,  that 
the  security  was  not  thereby  vacated,  so  as  to- 
affect  the  surety.  Waugh  v.  Wren,  1 N.  R.  142 ;  9 
Jut.  (n.8.)  356  ;  7  L.  T.  612  ;  1 1  W.  R.  244— L.  C. 

If  a  banking  company  agree  that,  upon 
receiving  the  guarantee  of  a  particular  person, 
they  wiU  advance  a  certain  sum  of  money  for 
the  purpose  of  securing  to  the  creditors  of 
a  trader  a  composition,  and  setting  up  the 
trader  in  business  again  ;  and  at  the  same  time 
the  company,  being  themselves  creditors  of  the 
trader,  enter  into  a  secret  arrangement  with  him^ 
by  which  they  secure  to  themselves  repayment 
of  the  difference  between  their  composition  and 
the  full  amount  of  their  debt ;  this  is  a  fraud 
upon  the  guarantor  and  upon  the  creditors  who 
execute  the  composition  deed  on  the  faith  of 
the  ostensible  agreement,  and  the  guarantor  may 
sustain  a  bill  in  equity  to  set  aside  the  guaran- 
tee.   Pendlebury  v.  Walker,  4  Y.  &  Coll.  424. 

On  the  I5th  February,  1831,  A.  and  B.  dis- 
solved partnership,  A.  leaving  in  the  business,  to- 
be  continued  by  B.,  the  amount  of  his  share.  On 
the  same  day  B.,  as  principal,  and  F.,  as  surety, 
executed  a  bond  for  pajrment  to  A.  of  5,000Z.  on 
the  1 5th  August  following,  with  interest  at  5/.  per 
cent.  On  the  21st  February,  1831,  without  the 
privity  or  consent  of  F.,  A.  and  B.  agreed  that 
the  whole  of  the  debt  due  by  the  latter  to  the 
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former  should,  as  to  1,000^.,  be  paid  within  a  year, 
and  as  to  the  residue  within  the  five  years,  by 
equal  half-y^rly  payments,  with  interest.  In 
May,  1855,  B.  was  adjudicated  bankrupt,  and 
under  the  bankruptcy  A.,  or  his  assignee,  re- 
ceived dividends.  In  February,  1856,  A.  com- 
menced an  action  against  the  representatives  of 
F.  to  recover  a  large  sum  and  interest,  and  there- 
upon a  bill  was  filed  to  restrain  the  proceedings, 
and  an  injunction  was  granted.  On  the  hearing 
the  court  directed  that  the  injunction  should  be 
made  perpetual,  that  A.  should  enter  up  satis- 
faction on  the  judgment  obtained  (by  consent) 
Against  F/s  estate,  and  that  A.  should  pay  aU  the 
costs  at  law  and  in  equity.  Wright  v.  Sandarn^ 
3  Jur.  (N.8.)  504  ;  5  W.  R.  644. 

Taking  and  destroying  Bill.] — A  bill  given  for 
the  amount  of  a  guarantee  by  tlbe  person  guaran- 
teed and  taken  by  the  plaintiff  before  the  expira- 
tion of  the  time  mentioned  in  the  guarantee, 
but  afterwards  destroyed  in  the  guarantor's 
presence,  is  no  waiver  of  the  g^rantee.  Collins 
V.  Owen,  15  L.  T.  327. 

Irregalar  Payments.] — ^A  contractor  under- 
took to  perform  certain  works,  and  it  was  agreed 
that  three-fourths  of  the  work  as  finished  should 
be  paid  for  every  two  months,  and  the  remaining 
one-fourth  upon  the  completion  of  the  whole 
work  : — Held,  that  the  sureties  for  the  due  per- 
formance of  the  contract  were  released  from  their 
liability,  by  reason  of  payments  exceeding  three- 
fourths  of  the  work  done  having,  without  the 
consent  of  the  sureties,  been  made  to  the  con- 
tractor before  the  completion  of  the  whole  work. 
Calvert  v.  Loudon  Dock  Co,,2  Keen,  638  ;  7  L.  J., 
Ch.  90  ;  2  Jur.  62. 

Kode  of  Advanoes  Irregular.] — ^A.,  as  prin- 
cipal, and  B.,  as  surety,  gave  a  joint  and  several 
promissory  note  for  a  sum  of  money  to  C,  the 
consideration  for  which  was  expressed  to  be  a 
draft  at  three  months'  date.  No  draft  was  given 
by  C.  :  but  without  the  knowledge  and  assent  of 
B.,  C.  immediately,  and  without  making  any 
deduction  by  way  of  discoant,  advanc^  the 
money  to  A.  :r— Held,  that  this  was  a  material 
variation  from  the  engagement  to  which  B.  was 
party,  and  that  B.  was  released  from  his  liability. 
Bonger  v.  Cof,  6  Beav.  110  ;  18  L.  J.,  Ch.  260  ;  8 
Jur.  387— L.  C. 

To  an  action  by  payee  against  maker  of  a  note, 
he  pleaded  that  the  note  was  made  by  him 
jointly  and  severally  with  and  as  surety  for  A.  to 
secure  the  repayment  of  20i.,  advanced  by  a  loan 
society  to  A. ;  that  the  loan  was  advanced  by  the 
society  in  the  ordinary  way  of  business  ;  'that, 
according  to  the  rules  of  the  society,  it  was  to  be 
repaid  by  weekly  instalments  :  that  discount  to 
the  amount  of  29.  in  the  pound,  and  no  more,  was 
to  be  charged  by  the  society  to  A.  ;  and  that  the 
society  wrongfully  and  contrary  to  the  rules,  and 
without  the  surety's  consent,  deducted  from  the 
loan  a  larger  sum  of  money  than  at  the  rate  of 
2*.  in  the  pound,  to  wit,  12*.  : — Held,  that  the 
surety  was  liable.  Broton  v.  WilkinMn,  13  M. 
&  W.  14  ;  13  L.  J.,  Ex.  802. 

Keaning  of  ** Credit."]--" If  you  give  A. 
credit,  we  will  be  responsible  that  his  payments 
shall  be  regularly  made"  : — Held,  that  the  word 
"credit"  meant  a  fair  and  reasonable  cre(li>. 
according  to  the  manner  in  which  A.  and  the 
persons  guaranteed  should  deal,  and  did  not  con- 
fine the  guarantee  to  dealings  according  to  the 


strict  customary  ci'edit  of  the  trade.  Simpiton 
V.  Manley,  2  C.  &  .T.  13 ;  2  Tyr.  86  ;  1  Price, 
P.  C.  130  ;  1  L.  J.,  Ex.  3. 

Fraudulent  or  unreasonable  extension  of  credit, 
to  the  prejudice  of  the  guarantors,  would  raise  a 
question  dehors  the  agreement.    Ih, 

Kethod  of  Aeoonnting.] — ^The  plaintiffs,  bottle 
manufacturers,  ap)X)inted  M.  their  agent  for  the 
sale  of  bottles  on  commission,  and  received  the 
following  guarantee,  signed  by  the  defendant: 
"  I  hereby  agree  to  guaitintee  my  brother  M.'s 
intromissions  as  your  agent  in  Leith,  to  the 
extent  of  5002."  The  terms  of  sale  between  the 
plaintifEs  and  M.,  at  the  time  of  the  guarantee, 
were,  that  the  moneys  received  should  be  remitted 
from  time  to  time,  and  an  account  of  sales 
rendered  at  the  end  of  each  month,  or  when 
required,  and  an  account  current  every  three 
weeks.  It  was  soon  after  agreed  between  the 
plaintiffs  and  M.  that  the  account  current  shoald 
be  rendered  every  six  months  ;  and  subsequently, 
in  pursuance  of  an  agreement  between  them,  M. 
from  time  to  time  gave  his  promissory  notes  to 
the  plaintiffs,  payable  four  months  after  date,  for 
sums  having  no  relntion  to  the  amount  due  fix>ni 
him,  and  the  plaintiffs,  as  the  notes  became  due, 
transmitted  M.  the  difference  between  the  money 
then  in  his  hands  and  the  amount  of  the  notes. 
The  defendant  had  no  knowledge  of,  and  never 
inquired  as  to  the  original  and  subsequent  terms 
of  dealing : — Held,  that  the  alteration  in  the 
mode  of  accounting  and  paying  did  not  discharge 
the  surety.  StcwaH  v.  M'Kean,  10  E».  676 ;  3 
C.  L.  R.  460  ;  24  L.  J.,  Ex.  145  ;  3  W.  E.  216. 

Snbititnted  Agreement.] — A  variance  in  the 
agreement  to  which  a  surety  has  subscribed, 
which  variance  has  been  made  without  the 
surety's  knowledge  or  consent,  and  which  may 
prejudice  him,  or  amount  to  the  substitution  of 
a  new  agreement  for  a  former  one,  will  discharge 
the  surety,  though  the  original  agreement,  not- 
withstanding  such  variance,  may  be  that  on 
which  the  liability  is  substantially  incurred. 
Bonar  v.  Macdouald,  3  H.  L.  Cas.  226  ;  14  Jur. 
1077. 

A.  became  surety  for  B.'s  conduct  as  a  clerk 
in  a  bank.  B.  was  subsequently  appointed  to  a 
better  situation  in  a  branch  of  the  same  bank, 
and  A.  extended  his  suretyship  to  this  new 
situation.  B.  afterwards,  while  remaining  in 
the  same  situation,  undertook,  on  having  his 
salary  raised,  to  become  liable  to  one-fourth  of 
the  losses  on  discounts.  No  communication  of 
this  new  arrangement  was  made  to  A. ;  B.  allowed 
a  customer  considerably  to  overdraw  his  accounts, 
and  thereby  the  bank  lost  a  sum  of  money  : — 
Held,  that  the  surety  could  not  be  called  on  to 
make  good  this  loss,  though  it  fell  within  the 
terms  of  the  original  agreement,  as  the  fresh 
arrangement  was  the  substitution  of  a  new 
agreement  for  the  former  one,  and  A.  was 
thereby  dischai'ged.    1  b. 

Bond  varied  by  Judgment.] — ^The  defendants, 
Evans,  Digby,  and  Simson,  executed  a  joint  and 
several  bond  for  15oZ.,  in  order  to  comply  with 
an  order  of  a  judge  at  chambers,  under  Ord.  XIV., 
dii-ecting  the  defendant  Evans,  in  an  action  of 
Tatum  V.  Beans,  to  find  security  as  a  condition 
for  leave  to  defend,  the  condition  of  the  bond 
being  that  it  should  be  void  if  Evans  should  pay 
to  the  plaintiffs  the  sum  of  752.,  or  such  sum 
(not  exceeding  that  amount)  as  the  court  should 


i 


1218 


PiaNCIPAL  AND  SURETY— Z)Mc/to7(7e  of  Surety. 


1214 


think  fit  to  award.  When  the  case  came  on 
for  trial,  Evans  consented  to  judgment  being 
-directed  for  7502.,  to  include  costs,  payable,  as 
to  the  first  400Z.,  by  instalments  of  25Z.  per 
mouth ;  the  remainder  to  be  paid  by  in8tal> 
ments  of  oOl,  per  month,  the  first  instalment  to 
be  payable  on  the  1st  March,  1885,  the  plain- 
tiff to  be  at  libei-ty  to  issue  execution  for  any 
balance  of  the  750/.  upon  default  in  payment  of 
any  instalments,  the  defendant  to  reconvey .  ail 
his  interest  in  the  -premises  to  the  plaintiff 
forthwith.  It  was  also  provided  that  the  first 
payment  by  the  defendant  was  to  be  taken  in 
•discharge  of  the  sureties  pro  tanto,  but  they 
were  not  to  be  fully  discharged  until  payment 
of  752.  It  was  found  as  a  fact  that  the  defen- 
dant Digby  consented  to  the  terms  of  the 
judgment,  but  the  defendant  Simson  did  not 
consent : — Held,  that  the  defendant  Simson  was 
discharged  from  liability  under  the  bond.  Tatum 
V.  Eeans,  64  L.  T.  336. 

Ininranee  of  SMorities — ^Insolvenoy  of  Infiir- 
«iioe  Company — Policy  variod  by  Scheme  of 
,Amuigcment.] — The  anpellants  insured  by  n 
policy  the  principal  and  interest  of  debentures 
of  a  limited  company,  the  directors  of  which, 
respondents  in  the  appeal,  by  an  agreement 
unaertook  to  repay  to  the  insurers  all  sums 
within  a  prescribed  amount  which  the  latter 
should  have  paid  under  the  policy.  Default 
was  made  in  payment  of  the  debenture  interest, 
and,  the  appellants  finding  themselves  unable 
to  meet  their  liabilities,  a  resolution  for  their 
voluntary  winding-up  was  passed ;  and  a  scheme 
of  arrangement  was  subsequently  sanctioned  by 
the  court  under  which,  **  in  lieu  of  its  liabilities 
tinder  such  t)olicies,"  the  rate  of  interest  payable 
by  the  appellant  corporation  was,  as  from  the 
<late  of  the  winding-up  resolution,  reduced,  and 
the  time  for  payment  of  princii)al  was  extended. 
A  payment  of  interest  was  made  by  the  appel- 
lants calculated  at  the  original  rate  up  to  the 
resolution  for  winding-up  and  at  the  reduced 
rate  for  the  period  subsequent  thereto,  and  the 
appellants  claimed  to  be  reimbursed  by  the 
respondents  : — H.eld,  that  the  respondents  were 
not  liable,  as  the  payment  was  made  wholly 
under  the  scheme,  and  not  under  the  policy,  and 
no  distinction  could  be  drawn  between  the 
amount  calculated  at  the  higher  and  that  at 
the  lower  rate  of  interest.  Mortgage  Insurance 
Otrporation  v.  Pounds  65  L.  J.,  Q.  B.  129 — 
H.  L.  (E.) 

Amount  of  Advances.] — To  an  action  against  a 
defendant  on  his  bond,  he  set  out  the  condition, 
that  J.  had  agreed  to  become  tenant  to  the  plain- 
tiffs of  a  public-house ;  that  it  was  stipulated 
that  he  should  take  from  them  the  ale,  wine,  &c., 
to  be  consumed  there ;  that  be  should  become 
bound,  with  a  surety,  to  pay  for  the  same  to  the 
amount  of  50/.,  before  he  should  have  a  fresh 
supply,  as  long  as  he  should  continue  tenant  of 
the  plaintifEs  ;  that  when  he  should  cease  to  be 
their  tenant,  the  surety  should  be  liable  to  the 
plaintiffs  in  such  sum  not  exceeding  50/.,  as  J. 
might  then  owe  the  plaintiffs  for  ale,  &c. :  the 
condition  then  stated  that,  if  J.  should  pay  the 
plaintiffs  for  all  ale  received  from  them  to  au 
amount  not  exceeding  50Z.  before  he  should  have 
a  fresh  supply,  and  when  he  shouM  become 
indebted  to  them  in  that  sum,  and  if  he  should 
pay  them  for  all  sums  which  he  should  owe 
them  for  ale,  &c.,  not  exceeding  50/.,  when  he 


should  cease  to  be  tenant,  the  obligation  was  to 
be  void.  The  plaintiff  permitted  J.  to  become 
indebt^l  to  them  in  a  larger  amount  than  50/. : 
— Held,  that  the  defendant  was  not  discharged 
by  reason  of  the  plaintiffs  having  supplied  J. 
with  ale,  &c.,  to  an  amount  exceeding  50/.  upon 
credit,  but  that,  in  any  event,  on  default  of  the 
principal,  the  defendant  was  liable  to  the  extent 
of  50/.  Seller  v.  Jones,  16  M.  &  W.  112  ;  16 
L.  J.,  Ex.  20. 


Hotice  of  Excess.] — A.  executed  a  bond 


for  2,000/.  to  a  banking  company,  the  conditions 
whereof  recited  that  C.  kept  an  account  with  the 
company,  and  it  was  declared  that  if  C.  or  A.,  or 
either  of  them,  should,  on  demand,  pay  to  the 
company  all  sums,  not  exceeding  in  the  whole 
1,000/.,  which  should  from  time  to  time  be  due 
to  the  company  by  C,  with  interest,  the  bond 
should  be  void.  The  company  sued  A.  on  the 
bond,  alleging,  that  on  3uth  June,  1856,  there 
was  due  from  0.,  as  the  balance  of  his  account, 
996Z.  \2s.  lid.,  which  had  not  been  paid  by  C. 
or  A.,  though  duly  demanded,  and  a  further  sum 
for  interest.  Equitable  plea,  that  the  bond  was 
executed  by  A.  solely  as  surety  for  C,  and  so 
accepted  by  the  company,  and  that  by  reason 
of  various  verbal  and  written  communications 
between  A.  and  the  company  before  and  at 
the  time  of  execution,  the  liability  of  A.  and 
the  advances  to  C,  whicl^  were  to  be  secured, 
were  limited  to  950/.,  and  A.  was  to  be  informed 
if  the  account,  with  interest,  should  reach  1,000/. 
and  not  be  reduced  within  a  month,  and  he 
became  surety  on  such  tei*ms  only,  but  the  com- 
pany on  each  of  several  occasions  made  advances 
beyond  950/.,  and  on  each  of  several  occasions 
the  account  against  C.  exceeded  1,000/.,  and  was 
not  reduced  within  a  month,  and  A.  was  not 
informed,  whereby  he  became  absolutely  released 
from  liability  and  entitled  to  equitable  relief. 
Previously  to  the  execution  of  the  bond,  A. 
objected  by  letter  to  becoming  liable  for  interest 
upon  an  advance  of  1,000/.,  and  requested  to  know 
whether  the  1,000/.  was  to  include  interest.  In 
answer,  the  company  informed  him  that  the  bond 
was  for  1,000/.,  with  interest,  but  th^t  there  was 
little  chance  of  its  exceeding  that  sum  for  any 
length  of  time,  as  the  company,  if  it  should  be 
over  the  amount,  including  interest,  at  the  half- 
yearly  balance,  would  require  it  to  be  reduced  to 
1,000/.  or  would  limit  the  amount  to  950/.,  which 
would  leave  a  margin  for  interest.  Afterwards 
the  company  executed  a  memorandum  to  the 
effect  that  C.*s  advance  should  be  limited  to  950/., 
and  A.  should  be  informed  if  the  account  with 
interest  should  reach  1,000/.,  and  not  be  reductrd 
in  a  month.  At  this  time  the  advance  exceeded 
950/.  ;  A.  then  executed  the  bond.  Afterwards 
the  limit  of  950/.  was  on  many  occasions  exceeded; 
also  on  three  occasions  the  amount  of  1,000/., 
interest  included,  was  slightly  exceeded,  and  not 
reduced  within  a  month,  and  A.  was  not  informed 
of  it ;  also  at  one  half-yearly  balance  the  amount 
was  1,004/.  10*.  Id.,  but  was  reduced  by  12/.  in 
two  days  after: — Held,  that  the  effect  of  the 
agreement  was,  not  that  A.  should  be  discharged 
from  liability,  upon  the  limit  being  exceeded, 
but  that  950/.  should  be  considered  as  substituteil 
for  1,000/.  in  the  condition.  Gordon  v.  Roe,  8 
El.  &  Bl.  1605  ;  27  L.  J.,  Q.  B.  185  ;  4  Jur.  (N.S.) 
530. 

necessity  of  retaining  Securities.] — ^A  surety 
is  entitled  to  the  benefit  of  any  security  which 
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the  creditor  has  received  for  the  debt,  though  he 
has  received  it  after  the  contract  of  saretjship  ; 
and,  therefore,  where  the  creditor  has  so  dealt 
afterwards  with  such  security  that  on  payment 
by  the  surety  it  cannot  be  given  to  him  in  the 
same  condition  as  it  was  when  the  creditor  first 
acquired  it,  the  surety  is  discharged  to  the  extent 
of  such  security.  Campbell  v.  Bothioell,  47 
L.  J.,  Q.  B.  144  ;  88  L.  T.  38. 

A.,  as  B.'s  surety,  indorsed  bills  drawn  by  B., 
to  C.  Subsequently  B.  gave  C.  a  lien,  in  respect 
of  such  bills,  upon  goods  of  his  in  C.*s  possession. 
B.  having  written  to  C.  authorising  him  to  deliver 
up  such  goods  to  D.,  C.  undertook  to  do  so  upon 
D.'s  paying  him  a  less  sum  than  the  amount  of 
the  bills  : — Held,  that  A.  was  thereby  discharged. 
Ih. 

A  creditor  who  holds  several  securities  for  his 
debt,  partly  given  by  the  principal  debtor  and 
partly  by  a  surety,  must  retain  all  securities 
given  by  the  principal  debtor  for  the  benefit  of 
the  surety,  and  if  he  neglects  to  do  so,  he  dis- 
charges the  surety.  Merchants''  Bank  of  London 
V.  Mand,  18  W.  R.  812.  See  8.  C,  on  appeal,  19 
^V.  R.  657. 


Kortgage.] — A  creditor  holding  a  mort- 


gage for  a  guaranteed  debt  is  bound  to  hold  it 
for  the  benefit  of  the  surety,  so  as  to  enable  him, 
on  paying  the  debt,  to  take  the  security  in  its 
original  condition,  unimpaired.  Pledge  v.  Bvm^ 
Johns.  663  ;  6  Jur.  (N.8.)  695. 

The  rights  of  a  surety,  with  respect  to  secu- 
rities, extend  to  securities  taken  after  the  con- 
tract of  suretyship.    lb. 

The  appellants  having  become  sureties  on  the 
faith  of  a  mortgage  granted  by  the  principal 
debtor  to  his  creditor,  claimed  to  be  released 
wholly  or  pro  tanto  from  liability,  on  the  ground 
that  the  creditor  had  without  notice  to  them 
sold  parte  of  the  mortgaged  property  in  a  manner 
unwarranted  by  the  terms  of  the  mortgage  deed, 
and  that  inasmuch  as  the  purchaser  had  failed 
to  pay  the  price,  they  had  been  deprived  of  the 
benefit  of  a  security  upon  which  they  were 
entitled  to  rely  for  protection : — Held,  that  on 
the  evidence  the  sale  was  effected  by  the  mort- 
gagor, although  with  the  previous  consent  of  the 
mortgagee,  in  the  due  coui'se  of  his  manage- 
ment and  in  a  manner  contemplated  by  the 
mortgage  deed,  and  that  the  liability  of  the 
sureties  was  not  affected  thereby.  Taylor  v. 
Bank  of  New  Sovth  Wales,  55  L.  J.,  P.  C.  47  ; 
11  App.  Cas.  596  ;  55  L.  T.  444— P.  C. 

Bight  to  Aisign  Debt  and  Seoorities.] — A 

principal  debtor  and  his  surety,  being  entitled 
to  two  shares  in  a  fund  in  court,  assigned  them 
to  a  creditor  to  secure  a  debt.  The  creditor 
assigned  the  debt  to  the  trustees  of  his  marriage 
settlement,  but  no  notice  of  the  assignment  was 
given  to  the  surety,  nor  was  any  stop  -  order 
obtained  by  the  trustees  : — Held,  that  the  assign- 
ment of  the  debt  without  notice  was  no  discharge 
of  the  surety.  Wheat  ley  v.  BaMow  (^Collin's 
Case),  7  De  G.  M.  &  G.  261  ;  3  Eq.  Rep.  865  ;  24 
L.  J.,  Ch.  727  ;  1  Jur.  (N.8.)  1124  ;  8  W.  R.  540. 
The  creditor  is  no  doubt  under  the  obligation 
of  preserving  the  securities  which  he  takes  from 
the  principal  debtor,  for  the  surety  may  entitle 
himself  to  the  benefit  of  those  securities,  and  if 
any  of  them  be  lost  by  the  act  or  default  of  the 
creditor  the  surety  may  be  wholly  or  partially 
discharged  ;  but  the  creditor  enters  into  no  con- 
tract with  the  surety  not  to  assign  the  debt  or 


the  securities.  The  law  gives  him  the  right  to 
assign  them,  and  if  he  does  so  assign  them  the 
obligation  which  attached  upon  the  creditor 
attaches  upon  the  assignee.  The  position  of  the 
assignee  is  in  no  respect  altered.  The  assignee 
on  the  other  hand  acquires  by  the  assignment 
all  the  rights  of  the  assignor,  and  the  surety  can 
be  in  no  better  position  against  the  assignee  than 
he  was  in  against  the  assignor — per  Turner/ LJ^. 
lb. 

Bill  of  Bzohange.] — The  acceptor  of  a  bill  of 
exchange  knows  that  by  his  acceptance  he  does 
Hn  act  which  will  make  him  liable  to  indemnify 
any  indorser  of  it  who  may  afterwards  pay  it. 
BuTiean  Fox  ^  Co.  v.  Xorth  and  South  W'aUut 
Bank.  50  L.  J.,  Ch.  355  ;  6  App.  Cas.  11  ;  4a 
L.  T.  706  ;  29  W.  R.  763— H.  L.  (E.) 

The  indorser  is  a  surety  for  the  payment  to 
the  holder,  and  having  paid  it,  is  entitled  to  the 
benefit  of  any  securities  to  cover  it,  deposited 
with  the  holder  by  the  acceptor.  He  is  so 
entitled  whether  at  the  time  of  his  indorsement 
he  knew,  or  did  not  know,  of  the  deposit  of  more 
securities.  The  surety's  right  in  this  respect  in 
no  way  depends  upon  contract,  but  is  the  result 
of  the  equity  of  indemnification  derived  from  the 
contract  of  suretyship.    lb. 

Omission  to  Value  Seonrity  in  Bankraptey.] — 
The  defendant  was  surety  for  the  repayment  of 
a  sum  of  money  advanced  by  the  plaintiff  to  the 
principal  debtor.  As  a  further  security  for  the 
advance,  the  principal  debtor  deposited  with  the 
plaintiff  a  policy  of  life  insurance.  The  princi- 
pal debtor  subsequently  became  bankrupt,  the 
advance  remaining  unpaid,  and  the  plaintiff 
proved  against  his  estate  for  the  full  amount 
of  the  advance  without  valuing  the  policy  of 
life  insurance  as  a  security,  which  was  in  conse- 
quence claimed  by  the  trustee  in  bankruptcy  a» 
part  of  the  bankrupt's  estate.  It  was  contended 
by  the  defendant  in  an  action  against  him,  as 
surety,  that  by  not  valuing  the  policy,  and  so 
depriving  him  of  the  benefit  of  it,  the  plaintiff 
had  discharged  him  from  all  liability  as  surety  : — 
Held,  that  the  omission  to  value  the  policy  "wns 
at  most  a  mere  neglect  or  omission  on  the  part 
of  the  plaintiff,  and  as  such  did  not  discharge 
the  defendant  from  all  liability  as  surety,  but 
only  to  the  extent  of  the  value  of  the  policy. 
Rainbow  v.  Juggins,  49  L.  J.,  Q.  B.  353 ;  5 
Q.  B.  D.  138  ;  28  W.  R.  428.  Affirmed,  49  L.  J., 
Q.  B.  718 ;  5  Q.  B.  D.  422  ;  42  L.  T.  346  ;  2» 
W.  R.  130  ;  44  J.  P.  829— C.  A. 


Oil  Paying  off  Kortgage  Debt.]— A.,  B.  and 

C.  executed  to  D.  a  mortgage  of  B.*s  lands  (oom- 
prised  in  the  petition  for  s^e),  and  of  C.*8  lands, 
to  secure  2,9142.  9s.  9d.,  of  which  9002.  was  B.*a 
debt,  and  the  remainder  C.'s  debt.  The  mort- 
gage contained  a  proviso  that,  as  between 
A.,  B.  and  C,  A.  was  a  surety  only,  and  that  B. 
and  C.  respectively  were  sureties  only  for  por- 
tion of  the  said  sum ;  yet,  with  regard  to  D., 
they  were  to  be  considered  as  principal  debtors, 
so  as  not  to  be  released  by  time  being  given  to 
any  other  or  others  of  them,  or  by  any  act  or 
omission  of  D.,  whereby,  as  suretieis  only,  they 
would  be  released.    B.  subsequently  executed  to 

D.  two  other  mortgages  of  the  lands  comprised 
in  the  petition.  A.  having  paid  D.  the  full 
amount  of  the  debt  secured  by  the  first  mort- 
gage, claimed  to  stand  in  D.'s  place  for  900Z., 
being  B.'s  debt,  and  the  moiety  of  2,0142.  9s,  9d,y 
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being  C/s  debt,  for  which  both  he  and  B.  were 
joint  sureties,  and  to  be  plaoed  on  the  final 
schedule  on  foot  of,  and  in  the  priority  of,  the 
first  mortgage : — Held,  first,  that  A/s  cUim  was 
valid,  and  that  he  was  not  estopped  by  the 
special  proviso  of  the  mortgage  from  relying  on 
his  equitable  rights  of  surety.  JCirkwood,  In  rtty 
1  L.  R.  Ir.  108.  And  see  Forheit  v.  Jackson, 
51  h.  J.,  Ch.  690  ;  19  Ch.  D.  615 ;  30  W.  K.  652. 

Held,  secondly,  that  a  surety  joining  in  a 
mortgage  is  entitled  on  paying  off  the  original 
mortgage  debt  to  get  the  benefit  of  all  the  secu- 
rities held  by  the  original  mortgagee,  without 
paying  off  subsequent  mortgages.    lb. 

Held,  thirdly,  that  the  doctrine  of  tacking  is 
applicable  only  in  the  case  of  an  existing  debt. 

DiYorting  ApproprUtad  Viiiidi.1  — When  a 
surety  contracts  with  A.  on  behalf  of  a  princi|)al, 
the  withdrawal,  by  arrangement  between  A. 
and  the  principal,  of  funds  which  the  surety  had 
a  right  to  rely  on  as  a  security  that  the  matters 
should  be  done  which  he,  as  surety,  had  con- 
tracted with  A.  should  be  done,  is  a  prejudicial 
alteration  of  the  surety^s  position,  which  dis- 
charges him  from  liability.  General  Steam 
NarlgatUyn  Ch.  v.  Bolt,  6  C.  B.  (N.8.)  650, 584  ; 
6  Jur.  (N.8.)  801  ;  8  W.  R.  223— Ex.  Ch. 

D.  having  overdrawn  his  account  at  his 
bankers*,  and  being  desirous  of  further  overdraw- 
ing it,  for  the  convenience  of  carrying  on  his 
trade  with  ready  money,  induced  his  niece,  who 
had  lived  under  his  care  for  several  years,  imme- 
diately after  she  attained  her  majority,  and  had 
come  into  possession  of  her  property,  to  join  as 
surety  in  a  promissory  note  to  the  bankers  to 
secure  his  balance.  The  bankers  some  time 
afterwards,  without  any  communication  with  the 
surety,  placed  the  amount  of  the  note  to  the 
credit  of  D. : — Held,  that,  by  this  dealing  with 
the  note,  the  position  of  the  surety  was  changed, 
and  her  liability  discharged.  Areher  v.  Hu^on, 
7Beav.551  ;8Jur.761.  Affirmed,  15 L.J.,Ch. 211. 

An  obligation  to  a  banker  by  a  third  party,  to 
be  res[x>n8ible  for  a  cash  credit,  to  be  given  to 
one  of  the  banker*s  customers,  is  not  avoided  by 
the  fact,  that  immediately  after  the  execution  of 
the  obligation  the  cash  credit  is  employed  to  pay 
off  an  old  debt  due  to  the  banker.  Hamilton  v. 
Watson,  12  CI.  k  F.  109. 

IMfoliar^  pro  ttnto.]— If,  by  the  neglect  of 
the  creditor,  the  bene6t  of  some  of  the  securities 
for  the  debt  is  lost,  the  surety  is  pro  tanto  dis- 
charged. Capel  V.  Butler,  2  Sim.  k  S.  457  ;  4 
L.  J.  (0.8.)  Ch.  69. 

Where,  through  negligence  on  the  part  of  a 
creditor,  a  security,  to  the  benefit  of  which  a 
surety  is  entitled,  is  not  properly  perfected,  the 
surety  is  discharged  to  the  extent  of  the  security 
lost.  Strange  v.  Foohs,  4  Giff.  408  ;  2  N.  R.  507  ; 
9  Jur.  (N.8.)  943 ;  8  L.  T.  789  ;  11  W.  R.  983. 

Hegleet  to  Entor  vp  Warrant  of  Attorney.] — 

Whei-e,  upon  taking  a  guarantee  for  repayment 
of  advances  to  one  of  their  customers,  bankers 
also  took  from  their  principal  debtor  a  warrant 
of  attorney  to  cover  the  debt,  and  at  the  same 
time  agreed  with  the  guarantor  that  they  would 
at  any  time,  at  his  request,  enter  up  judgment 
and  levy  execution  on  the  warrant  of  attorney 
against  the  principal  debtor  ;  but  by  their  neglect 
to  file  the  warrant  of  attorney  or  a  true  copy 
thereof,  in  compliance  with  the  requisitions  of 
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the  Bankrupt  Act  (12  &  13  Vict.  c.  106),  s.  136, 
the  warrant  of  attorney  became  void : — Held, 
that  this  neglect  on  the  part  of  the  bankers 
operated  as  a  discharge  to  the  surety  in  equity. 
Wataon  v.  Alcook,  4  De  G.  M.  &  G.  242  ;  1  £q.  R. 
231  ;  22  L.  J.,  Ch.  858  ;  17  Jur.  568 ;  1  W.  R.  399. 

OiTing  up  additional  Soonritj.] — But  where  a 
creditor,  whose  debt  was  secured  by  a  bond  of  the 
principal  debtor,  and  a  surety  took,  after  the 
date  of  the  transaction,  further  security  from  the 
principal  debtor,  and  afterwards  gave  up  that 
further  security : — Held,  that  this  did  not  dis- 
charge the  surety.  Newton  v.  ChAfrltim,  2  Drew. 
333;  10  Hare,  646.  See  Lake  v.  Brutton,  8 
De  G.  M.  &  G.  441 ;  25  L.  J.,  Ch.  842 ;  2  Jur. 
(K.8.)  839. 

Oanio  of  LoM.] — As  between  principal  and 
surety,  if  the  primary  security  proves  worthless, 
whether  it  was  so  originally,  or  whether  it 
becomes  so  afterwards,  the  surety  is  not  dis- 
charged, unless  the  loss  or  deficiency  of  the 
original  and  primary  security  was  occasioned  by 
the  act  of  the  creditor.  Hardwich  v.  Wright, 
35  Beav.  133. 

Soonritj  and  Covenant  for  Payment — ^Dio- 
ohar^  of  Liability  on  Covenant — Soonritj  also 
Boleaaed.] — Where  a  person  joins  in  a  mortgage 
as  surety  for  the  mortgagor  by  giving  security 
and  covenanting  for  payment  of  the  mortgage 
debt,  if  the  surety  be  discharged  from  liability 
on  the  covenant  by  reason  of  alteration  of  the 
contract  with  the  principal  debtor,  the  security 
given  by  the  surety  is  also  released.  Bolton  v. 
Salmon,  60  L.  J.,  Ch.  239  ;  [1891]  2  Ch.  48  ;  64 
L.  T.  222  ;  39  W.  R.  689. 


2.  Release  of  Prikcipal  ok  co-Subett. 

Beleaoo  of  PrineipaL] — Action  on  a  guarantee 
given  the  plaintifb  for  goods  to  be  supplied  by 
them  to  G.,  to  the  extent  of  4002.  The  guarantee 
provided,  that  the  plaintiffs  were  to  have  fuU 
liberty  to  extend  the  period  of  credit  to  Q.,  and 
to  hold  over  or  renew  bills,  notes,  or  other  secu- 
rities given  by  him,  and  to  grant  to  G.,  and  the 
person  liable  on  such  bills,  notes  or  securities, 
any  indulgence,  and  to  compound  with  him  or 
them,  as  the  plaintifb  might  think  fit,  without 
the  same  discharging  or  in  any  manner  affecting 
the  liability  of  the  defendant,  by  virtue  of  the 
guarantee.  The  declaration  averred  the  supply 
of  goods  exceeding  the  guarantee,  which  was 
unpaid  by  G.,  of  which  the  defendant  had  notice, 
and  was  requested  to  pay  that  sum,  but  had  not 
done  so.  Plea,  that,  after  the  debt  was  incurred 
by  G.,  and  before  action,  the  plaintifb  became 
parties  to  a  composition  deed  between  G.  and 
his  creditors,  whereby  he  assigned  all  his  stock- 
in-trade  for  the  benefit  of  his  creditors ;  and 
that,  in  consideration  thereof,  the  plaintiffs  and 
the  other  creditors,  parties  thereto,  granted  a 
general  release  to  G.,  of  aU  debts  and  demands 
against  him .  The  plea  averred,  that  the  guarantee 
was  only  made  by  the  defendant  as  surety,  and 
that  the  plaintiffs,  by  the  deed,  released  G.  with- 
out the  privity  of  the  defendant,  and  without 
notice  : — Held,  that,  under  the  express  terms  of 
the  guarantee,  the  surety  was  not  discharged  by 
the  release  of  the  principal  debtor.  Cotoper  v. 
SmUh,  4  M.  &  W.  519. 

A  defendant  covenanted  with  the  plaintifb 
that,  in  consideration  that  they  would  give  credit 
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to  one  Taylor,  he  would  be  surety  to  the  extent 
of  lOOZ.  for  any  sum  which  might  from  time  to 
time  be  owing  by  Taylor.  The  deed  provided  that 
no  indulgence,  time,  credit  or  forbearance  given 
or  shewn  to,  or  security  taken  from  or  composition 
with  Taylor,  should  be  any  discharge  of  any 
liability  under  the  deed,  or  should  release  the 
defendant  from  observing  the  provisions  thereof. 
Taylor  entered  into  a  deed  of  composition  with 
his  creditors,  which  contained  an  unconditional 
release,  which  the  plaintiffs  executed  : — Held, 
that  the  composition  deed  was  no  defence  to  the 
claim  for  lOOZ.,  as  by  the  terms  of  the  guarantee 
the  surety  was  not  discharged  by  the  release  of 
the  principal  debtor.  Union  Bank  of  Manchester 
V.  Beech,  3  H.  &  C.  672  ;  34  L.  J.,  Ex.  183  ;  12 
L.  T.  499 ;  13  W.  R.  922. 

Where  a  creditor  having  already  a  warrant  of 
attorney  from  his  debtor,  takes  a  promissory  note 
from  him  and  a  surety,  and  afterwards  enters 
up  judgment  under  his  warrant  of  attorney,  and 
takes  the  goods  of  the  debtor  in  execution,  and 
subsequently  withdraws  the  execution  without 
the  knowledge  of  the  surety,  he  discharges  the 
surety.  May  hew  v.  Cricket  j  1  Wils.  Ch.  418  ;  2 
Swanst.  186  ;  19  R.  R.  57. 

SnbstitiitioiL  of  Seeurity  for  Penonai  Lia- 


bility.]— A  surety  guaranteed  payment  of  the 
premiums  upon  a  life  policy,  which  had  been 
assigned  by  the  principal  debtor  to  his  creditor 
to  secure  payment  of  part  of  the  debt.  Subse- 
quently, the  creditor,  without  the  knowledge  of 
the  surety,  agreed  with  the  debtor  to  take  the 
security,  with  the  liability  of  the  debtor  and 
surety  to  pay  the  premiums  thereon,  in  substitu- 
tion for  the  personal  liability  of  the  debtor,  in 
respect  of  that  portion  of  the  debt,  and  released 
the  debtor  from  personal  liability  in  respect 
thereof  : — Held,  that  this  arrangement  discharged 
the  surety.    Lawet  v.  Matighan,  1  Cab.  &  £.  340. 

Or  Covenant  not  to  Sue — Hovation  of 


Debt.] — Where  there  is  an  absolute  release  of  the 
principal  debtor,  the  remedy  against  the  surety 
is  gone,  because  the  debt  is  extinguished.  Where 
such  a  release  is  given  no  right  can  be  reserved, 
because  the  debt  is  satisfied  and  no  right  of 
recourse  remains  when  the  debt  is  gone.  Lan- 
guage imputing  an  absolute  release  may  be  con- 
strued as  a  covenant  by  the  creditor  not  to  sue 
the  principal  debtor  when  that  intention  appears, 
leaving  such  debtor  liable  to  make  gooa  any 
claims  for  relief  at  the  instance  of  his  sureties. 
But  a  covenant  not  to  sue  the  principal  debtor 
is  a  partial  discharge  only,  and  although  expressly 
stipulated  is  ineffectual  if  the  discharge  given  is 
in  reality  absolute.  Commercial  Bank  of  Ta*- 
mania  v.  Jones,  62  L.  J.,  P.  C.  104 ;  [1893]  A.  C. 
813  ;  1  R.  367  ;  68  L.  T.  776  ;  42  W.  R.  256  ;  67 
J.  P.  644— P.  C. 

Bolease  of  Szecator  of  Principal.] — Where  a 
bond  has  been  given  for  payment  of  money  on  a 
certain  day  by  A.,  B.  and  C,  jointly,  and  it  does 
not  appear  on  the  face  of  the  bond  that  B.  and  0. 
are  only  sureties,  it  is  no  defence  in  an  action  on 
the  bond  against  B.  and  C,  after  A.*s  death,  to 
plead  that  A.  was  the  principal,  and  that  the 
plaintiff  had  released  A.*s  executor  before  bring- 
ing the  action.  Ashhee  v.  Pidduck,  1  M.  &  W. 
564  ;  2  Gale,  116  ;  1  Tyr.  &  G.  1016  ;  5  L.  J.,  Ex. 
251. 

Beleaae  of  one  of  several  Sureties.]— Semble, 
that  if  a  creditor  releases  by  deed  one  of  two 


sureties,  who  are  joijitly  and  severally  liable,  the 
other  is  also  discharged.  Eoans  v.  Bremridge^ 
2  Kay  &  J.  174  ;  25  L.  J.,  Ch.  102  ;  2  Jur.  (N.8.) 
184 ;  4  W.  R.  161.  See  S.  C,  25  L.  J.,  Ch.  334  ; 
2  Jur.  (N.8.)  311 ;  4  W.  R.  350— L.JJ. 

Discharge  of  surety  by  creditor  has  not  the 
effect  of  a  discharge  of  the  principal  without 
reserve,  and,  therefore,  a  co-surety  is  not  dis- 
charged. Oifford,  Ex  parte,  6  Ves.  805 ;  6 
R.  R.  53. 


Co-sureties  in  Severalty.] — Where  two 


or  more  sureties  contract  severally  the  creditor 
does  not  break  the  contract  with  one  of  them  by 
releasing  the  other.  The  contract  remaining 
entire,  the  surety  in  order  to  escape  liability 
must  shew  an  existing  right  to  contribution 
from  his  co-surety  which  has  been  taken  away 
or  injuriously  affected  by  his  release: — Held, 
in  an  action  upon  a  guarantee,  that  a  plea  to  the 
effect  that  M.  was  the  defendant's  co-surety,  and 
had  been  released  in  consideration  of  a  new 
guarantee  given  to  the  plaintiff,  constituted  no 
defence  :  the  plea  nowhere  averring  or  implying 
that  the  liability  was  joint,  or  that  the  defendant 
became  surety  on  the  faith  of  M.*s  co-suretyship, 
or  that  any  right  of  contribution  had  arisen 
against  M.  which  had  been  taken  away  or 
injuriously  affected,  or  that  the  defendant  had 
suffered  any  damage  or  injury  by  the  substitution 
described.  Ward  v.  National  Bank  of  IVrw 
Zealand,  62  L.  J.,  P.  C.  65  ;  8  App.  Caa.  755  ; 
49  L.  T.  315. 

Release  by  one  Co-surety  of  the  Other — ^EfEbet 
on  Charge  by  Third  Party  in  favour  of  the 
Former.  1— B.  and  C.  were  jointly  bound  as  sureties 
for  A. ;  D.,  the  wife  of  A.,  charged  her  separate 
estate  to  indemnify  B.  from  all  losses,  &c.  The 
whole  loss  was  borne  by  B.  alone,  who  afterwards, 
without  the  concurrence  of  D.,  released  C,  his 
co-surety  : — Held,  that  D.'s  separate  estate  was 
thereby  released  from  the  moiety  of  the  lossea. 
Hodgson  v.  Hodgson,  2  Keen,  704  ;  7  L.  J.,  Ch.  5. 


3.  Death. 

Of  Surety.] — A  guarantee,  the  consideration 
for  which  is  given  once  for  all  cannot  be 
determined  by  the  guarantor,  and  does  not  cease 
on  his  death.  But  as  to  whether  a  guarantee  for 
future  advances  which  the  party  guaranteed  is 
not  bound  to  make,  is  not  determinable  by  the 
guarantor  and  whether  it  does  not  cease  on 
notice  of  his  death,  quaere.  Lloyd's  v.  Harper, 
50  L.  J.,  Ch.  140  ;  16  Ch.  D.  290  ;  43  L.  T.  481  ; 
29  W.  R.  452— C.  A. 

In  May,  1863,  a  father,  on  the  occasion  of  the 
admission  of  his  son  as  an  underwriting  member 
of  Lloyd's,  addressed  to  the  managing  committee 
of  that  body  a  letter,  by  which  he  held  himself 
responsible  for  all  his  son's  engagements  in  that 
capacity.  Lloyd's  was  then  a  voluntary  associa- 
tion, governed  by  certain  by-laws,  under  which 
a  person  once  admitted  a  member  could  not  be 
excluded  from  membership  except  in  the  event 
of  his  bankruptcy  or  insolvency.  The  association 
consisted  of  underwriting  members,  non-under- 
writing members,  and  subscribers.  The  practice 
of  the  underwriting  members  was  to  underwrite 
policies  of  marine  insurance  for  the  benefit  of 
various  owners  of  property,  both  members  of  the 
association  and  outsiders,  but  the  policies  with 
outsiders  could  only   be  effected  through  the 
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agency  of  insurance  broken  who  were  either 
members  of  or  subscribers  to  the  association. 
The  association  as  such  incurred  no  liability  on 
the  policies  underwritten  by  its  members.  In 
.1871  the  society  was  incorporated  by  act  of  par- 
liament, all  the  rights  of  the  committee  on  behalf 
of  the  members  being  vested  by  the  act  in  the 
corporation.  In  1876  the  father  died,  and  notice 
of  his  death  was  shortly  afterwards  given  to 
Lloyd's.  In  1878  the  son  became  bankrupt,  and 
thereupon  ceased  to  be  a  member  of  Lloyd's  : — 
Held,  by  the  court  of  appeal,  that  the  guarantee 
was  not  determined  by  the  death  of  the  father  or 
by  the  uotice  of  it,  but  that  his  estate  was  liable 
in  respect  of  engagements  contracted  by  the  son 
after  his  death.    lb. 

A  guarantee  was  determinable  by  six  months' 
notice.  -The  guarantor  died,  leaving  as  his 
executor  the  debtor  on  whose  behalf  the  guaran- 
tee was  given.  The  creditors  to  whom  the 
j^arantee  was  given  continued  to  make  advances 
to  the  debtor,  knowing  that  there  was  no 
personal  estate  to  answer  the  guarantee  : — Held, 
that,  under  the  circumstances,  the  creditors  were 
not  entitled  to  the  benefit  of  the  guarantee  for 
their  advances  subsequent  to  the  death.  The 
death  alone  did  not  determine  the  guarantee. 
I/arris  v.  Fawrett,  42  L.  J.,  Ch.  502  ;  L.  R.  8  Ch. 
*66  ;  29  L.  T.  84  ;  21  W.  B.  742. 

A  continuing  guarantee,  in  the  absence  of 

express  provision,  is  revoked  as  to  subsequent 

advances  by  notice  of  the  death  of  the  guarantor. 

CouUhaH  V.  Clementson,  49  L.  J.,  Q.  B.  204  ;  6 

Q.  B.  D.  42 ;  41  L.  T.  798  ;  28  W.  R.  355. 

The  death  of  the  surety  does  not  operate  as  a 
revocation  of  a  continuing  guarantee.  Brad- 
bury  V.  Morgan,  1  H.  &  C.  249 ;  31  L.  J.,  Ex. 
462  ;  8  Jur.  (N.8.)  918  ;  7  L.  T.  104  ;  10  W.  R.  776. 

A  gniarantee  as  follows  :  ''  I  request  you  will 
^ve  credit  in  the  usual  way  of  your  business  to 
L.,  and  in  consideration  of  your  doing  so,  1 
hereby  engage  to  guarantee  the  regular  payment 
of  the  running  bahmce  of  his  account  with  you, 
until  I  give  you  notice  to  the  contrary,  to  the 
•extent  of  100^"  is  not  a  bare  authority,  but  a 
contract,  and  therefore  the  executor  of  the 
guarantor  is  liable  for  goods  supplied  after  his 
death.    Jh, 

W.  guaranteed  the  current  account  of  his  firm 
at  a  bank  by  a  letter,  which  provided  that  the 
guarantee  was  to  be  a  continuing  one  "  notwith- 
standing any  changes  in  the  pai*tnership."  W. 
-died  on  April  12,  1895,  but  no  notice  of  the  fact 
was  given  to  the  bank.  In  November,  1895,  the 
bank  manager  heard  in  conversation  that  W. 
was  dead ;  but  the  bank  continued  to  discount 
the  firm's  bills  down  to  December  31,  1895, 
when  the  account  was  closed.  The  bank  sought 
to  make  W.'s  estate  liable  on  the  guarantee,  the 
firm  being  insolvent : — Held,  that  knowledge  of 
the  guarantor's  death  was  sufficient  to  put  the 
•bank  upon  inquiry  whether  there  was  any 
authority  to  continue  the  previous  course  of 
dealing,  and  that  the  guarantee  was  determined 
•on  the  date  when  the  bank  first  had  knowledge 
of  the  guarantor's  death.  Dodd  v.  Whelan, 
[1897]  1  Ir.  R.  575. 

Partner.] — A  partnership  composed  of 


three  persons,  A.,  B.  and  C,  gave  a  joint  and 
several  bond  to  the  bank  to  cover  advances  to  be 
made  to  them  by  the  bank  on  a  cash  credit ;  and 
in  that  bond  two  estates  held  by  A.  were  speci- 
ally named  as  part  securities  for  these  advances. 
On  A.*s  death : — Held,  that  by  his  death  the 


partnership  was  dissolved  and  the  security,  so  far 
as  his  estates  were  concerned,  was  no  further  con- 
tinued. Bank  of  Scotland  v.  ChrMf,  8  CL  &  F.  214. 
A  bond  was  given  by  country  bankers  to  a 
London  firm  conditioned  to  repay  advances  made 
by  the  latter  to  the  former  or  any  of  them, 
associated  or  not  with  other  persons.  One  of  the 
partners  in  the  country  bank  died,  a  considerable 
balance  being  then  due  to  the  London  firm.  In 
the  month  following  the  death  of  the  deceased 
partner  the  London  bankers  received  sums  in 
payment  more  than  sufficient  to  discharge  the 
balance  due,  but  also  made  advances  of  an  equal 
amount : — Held,  that  the  London  bankers  were 
entitled  to  apply  the  payments  to  the  debt  of  the 
new  firm  ancl  to  recover  on  the  bond  against  the 
representatives  of  the  deceased  partner.  Simwn 
V.  Inyham,  2  B.  &  C.  65  ;  3  D.  &  R.  249  ;  1  L.  J. 
(0.8.)  K.  B.  234  ;  26  R.  R.  273. 

Of  one  of  several Onarantori.1 — A  firm  of 


bankers  took  a  continuing  guarantee  for  advances 
to  a  custodier  in  the  form  of  a  joint  and  several 
bond  from  two  sureties.  One  of  the  sureties 
died,  and  after  notice  thereof  the  bank  made 
further  advances  to  the  customer : — Held,  that 
the  surviving  surety  was  liable  to  the  bank  in 
respect  of  such  advances.  Beckett  v.  Addynum^ 
51  L.  J.,  Q.  B.  597  ;  9  Q.  B.  D.  783— C.  A. 

B.  being  hired  as  a  derk  to  A.  &  Co.,  but  not 
for  any  definite  period,  C.  and  D.  joined  in  a 
bond  to  secure  his  duly  accounting  for  his  assets. 
C.  died,  and  his  executrix  gave  a  written  notice 
to  A.  k  Co.  that  she  would  no  longer  remain 
surety  ;  A.  &  Co.  communicated  this  notice  to  B„ 
and  required  and  obtained  from  him  tlie  bond 
of  another  surety  ;  D.  died,  and  also  the  new 
surety,  and  four  years  and  a  half  after  the  death 
of  C,  B.  died,  when  deficiencies  were  found  in  his 
accounts,  subsequent  to  the  notice  : — Held,  that 
the  executrix  of  C.  had  no  equity  to  restrain 

A.  &  Co.  from  proceeding  at  law  on  the  bond. 
Gordon  v.  Calvert,  4  Russ.  581 ;  2  Sim.  253  ;  29 
R.  R.  94.  And  see  S.  C,  7  B.  &  C.  809 ;  \ 
M.  &  Ry.  497. 

The  condition  of  a  bond,  after  reciting  that  A., 

B.  and  C.  had  filed  a  bill  in  equity  against  D.  and 
E.^  was,  that  the  obligee  would  pay  all  such  costs 
as  the  court  of  chancery  should  award  to  the 
defendants  on  the  hearing  of  the  cause  : — Held, 
that  the  death  of  E.,  before  any  costs  were 
awarded,  could  not  be  pleaded  in  discharge  of 
the  bond.    Kipling  v.  Turner,  5  B.  &  Aid.  261. 

Of  Principal.] — By  the  conditions*  attached 
to  a  contract  of  indemnity  against  losses  in 
trade,  the  guarantee  became  void  on  the  death 
or  retirement  from  trade  of  the  person  gua- 
ranteed : — Held,  that  this  condition  applied  to 
the  death  or  retirement  of  one  of  two  partners 
guaranteed ;  and  therefore,  that  a  plea  alleging 
such  death  of  the  partner  was  an  answer  to  an 
action  against  the  co-partner  by  the  guarantors 
for  the  subscription  or  annual  payment  agreed 
to  be  paid  by  the  assured.  Solvency  Mutual 
Guarantee  Co.  v.  Freeman,  7  H.  &  N.  17  ;  31 
L.  J.,  Ex.  197. 

4.  Bankbuptct  of  Pbinoipal  OB 

CO-SUBBTY. 

Bisolaimer  by  Tmitee — Liability  of  Baak- 
mpVs  Surety.] — ^The  plaintiff  being  lessee  of  a 
farm  for  a  term  of  years,  assigned  the  lease  to  P., 
taking  the  covenant  of  the  defendant  as  surety 
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for  the  due  payment  of  the  rent  to  the  lessor  for 
the  residue  of  the  term.  During  the  continuance 
of  the  term  P.  became  bankrupt,  and  his  trustee 
having  obtained  the  requisite  leave  of  the  court, 
disclaimed  all  interest  in  the  lease.  Subsequently 
the  lessor  demanded  from  the  plaintiff  the  half- 
year's  rent  accruing  after  the  bankruptcy.  The 
plaintiff  paid  the  rent,  and  brought  nn  action  to 
recover  the  amount  from  the  defendant  under 
his  covenant.  Neither  the  plaintiff  nor  the 
defendant  had  entered  upon  or  taken  possession 
of  the  farm  : — Held,  that  the  plaintiff  was  entitled 
to  recover.  By  Manisty,  J.,  on  the  ground  that 
the  disclaimer  operated  only  as  a  surrender  so 
far  as  was  necessary  to  relieve  the  bankrupt,  his 
estate,  and  the  trustee  from  liability  without 
otherwise  affecting  third  parties,  and  that  the 
plaintiff  as  lessee  remained  liable  for  the  rent, 
and  had  his  remedy  over  against  the  defendant 
as  the  bankrupt's  surety.  By  Watkin  Williams,  J., 
solely  on  the  authority  of  JSast  and  Wegt  India 
DocJu  Co,  V.  HUl  (22  Ch.  D.  14).  Warding  v. 
Preece,  51  L.  J.,  Q.  B.  515  ;  9  Q.  B.  D.  281  ;  47 
L.  T.  100  ;  .SI  W.  B.  42  ;  46  J.  P.  646. 

Suretiet  not  IHioharged  by.] — By  an  agree- 
ment between  the  Agra  and  Masterman's  Imnk, 
a  Calcutta  tea  company,  and  their  London  agents, 
the  bank  granted  a  letter  of  credit,  permitting 
the  tea  company  to  draw  bills  on  the  bank.  The 
tea  company  undertook  that  the  credit  should 
provide  for  the  outlay  for  the  .season's  tea ;  that 
they  would  ship  the  whole  produce  of  the  season ; 
that  they  would  draw  upon  the  London  agents 
for  the  value  of  the  produce,  and  forward  to  the 
bank  the  bills,  with  bills  of  lading,  policy  of 
insurance,  and  invoice  of  tea  shipped  :  and  that 
they  would  pay  any  balance  which  might  appear 
due  on  the  credit  on  or  before  a  certain  date. 
The  London  agents  guaranteed  to  the  bank  that 
the  tea  company  would  perform  its  undertaking, 
"  the  terms  of  which  we  hereby  confirm,  holding 
ourselves  responsible  for  the  same."  The  tea 
company  drew,  in  accordance  with  the  letter  of 
credit,  several  bills  on  the  bank,  which  it 
accepted.  Before  any  of  them  became  due,  the 
bank  stopped  payment,  and  was  wound  up,  and 
its  property  transferred  to  the  Agra  bank.  The 
bills  were  not  paid  at  maturity,  but  were  after- 
wards paid  either  by  the  Agra  and  Masterman's 
bank  or  by  the  Agra  bank.  The  tea  company 
never  performed  any  part  of  their  undertaking 
except  the  drawing  the  bills  before  mentioned, 
and  became  insolvent.  The  Agra  bank,  relying 
on  the  guarantee,  claimed  to  be  creditors  for  the 
amount  of  the  bills,  against  the  estate  of  the 
London  agents,  who  had  executed  a  deed  of 
inspectorship  : — Held,  that  the  fact  of  the  Agra 
ana  Masterman's  bank  stopping  payment,  and 
being  wound  up,  did  not  excuse  the  tea  com- 
pany from  fulfilling  their  contract,  or  release 
the  guarantors  from  their  liability ;  and  that 
the  claims  of  the  Agra  bank  must  be  admitted 
for  the  amount  of  such  damage  as  they  had 
sustained  by  the  default  of  the  tea  company  to 
fulfil  their  contract.  Agra  Bank.  Ex  parte, 
Barber,  In  re,  39  L.  J.,  Bk.  39  ;  L.  R.  9  Eq. 
725. 

A  discharge  of  a  debtor  in  liquidation,  under 
the  Bankruptcy  Act,  1869,  s.  125,  is  in  all  respects 
equivalent  to  and  identical  with  a  discharge  in 
bankruptcy  under  s.  48,  and  therefore  the 
unconditional  discharge  of  a  debtor  in  liquida- 
tion, obtained  by  means  of  a  resolution  of  the 
statutory  majority  of  creditors,  under  s.  125, 


does  not  release  the  debtor's  sureties,  although 
they  did  not  assent  to  but  protested  against  the 
resolution  of  discharge ;  and  the  right  of  the 
creditors  to  sue  the  sureties  remains  untouched 
and  unaffected  by  such  discharge.  EllU  t. 
Wilnwt,  44  L.  J.,  Ex.  10  ;  L.  R.  10  Ex.  10 ;  31 
L.  T.  .547;  23  W.  R.  214. 

The  discharge  of  a  debtor  by  the  acceptance  of 
a  composition  under  the  Bankruptcy  Act,  1869, 
s.  126,  is  a  discharge  in  bankruptcy  by  operation 
of  law,  and  only  releases  the  debtor  himself,  but 
does  not  release  any  person  jointly  bound  with 
him.  Jacohs,  Eit  parte.,  Jacob*,  In  re,  44  L.  J., 
Bk.  .34;  L.  R.  10  Ch.  211  ;  31  L.  T.  745;  23 
W.  R.  251. 

Therefore,  when  the  acceptor  of  a  bill  of 
exchange  filed  a  petition  for  liquidation  of  hid- 
affairs  by  arrangement,  and  the  creditors  duly- 
passed  resolutions  accepting  a  composition  from 
him,  and  the  holder  of  the  bill  voted  in  favour 
of  the  composition :  —  Held,  that  this  did  not 
operate  to  release  the  drawer.    lb. 

A  debtor  and  his  sureties  jointly  and  severally 
covenanted  with  a  trustee  for  the  creditors,  to- 
pay  to  him  so  much  as  would  suffice  to  pay  a. 
composition  of  7s.  Qd.  in  the  pound  to  all  the 
creditors,  by  three  instalments,  2s.  6d.  each,  at 
four,  eight,  and  twelve  months ;  and  the  deed 
contained  a  proviso  that  in  case  default  should 
be  made  in  payment  of  any  or  either  of  the 
instalments  or  in  case,  before  the  composition 
should  be  fully  paid  to  the  trustee,  the  debtor 
should  be  adjudicated  bankrupt,  or  make  an 
attempt  to  make  any  assignment  of  his  estate 
for  the  benefit  of  his  creditors,  or  any  arrange- 
ment with  his  creditors  different  to  that  arrange- 
ment, then,  and  in  every  such  case,  the  deed  and 
the  release,  and  every  other  clause  and  provision 
therein  contained,  should  be  thenceforth  at  an 
end  and  void.  In  an  action  against  the  sureties 
to  recover  the  second  instalment,  the  principal 
debtor  having  been  adjudicated  bankrupt  on  hia 
own  i)etition : — Held,  that  the  bankruptcy  did 
not  render  the  deed  void  as  against  the  sureties^ 
but  that  the  proviso  made  it  voidable  at  the 
election  of  the  creditors.  Htighes  v.  Painter ,. 
19  C.  B.  (N.8.)  393  ;  34  L.  J.,  C.  P.  279  ;  11  Jur. 
(N.8.)  876  ;  12  L.  T.  635  ;  13  W.  R.  974. 

Where  under  s.  18,  sub-s.  11,  of  the  Bankruptcy- 
Act,  1883,  an  order  is  made  adjudicating  a  deotor 
bankrupt,  and  annulling  a  composition  made  by 
him  with  his  creditors,  a  surety  who  has  given 
security  for  payment  of  the  composition  is  dis- 
charged from  liability,  and  the  security  becomea 
void  so  far  as  relates  to  such  liability.  Walton 
V.  Cook,  58  L.  J.,  Ch.  180 ;  40  Ch.  D.  325  ;  60 
L.  T.  91  ;  37  W.  R.  189. 

Seoond  Bankmptey.  ]  — ^A  surety  who  guarantees^ 
the  payment  of  an  instalment  under  a  composi- 
tion resolution  is  not  released  by  the  debtor 
subsequently  being  adjudicated  bankrupt  at  the 
suit  of  creditors  who  are  not  bound  by  the  reso- 
lution. Olegg  v.  QUbey,  46  L.  J.,  Q.  B.  325  -^ 
2  Q.  B.  D.  209  ;  .S5  L.  T.  927 ;  25  W.  R.  311— 
C.A. 

The  creditors  of  a  debtor  agreed  by  resolution 
to  accept  a  composition  payable  by  three  instal- 
ments, the  last  instalment  to  be  guaranteed  by  a 
surety.  By  a  subsequent  deed  of  inspectorship, 
the  debtor  was  to  be  allowed  to  carry  on  hia 
business,  but  if  he  made  default  the  inspector 
might  apply  for  an  adjudication  in  bankruptcy, 
or  compel  him  to  assign  his  effects  to  them  ;  and 
the  deed  provided  *'that  in  the  event  c^  hia 
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being  atljadicated  bankrupt  or  of  a  conveyance 
or  assignment  of  his  property  and  effects  being 
made  or  required  under  the  provisions  of  these 
presents"  before  payment,  the  surety  should  be 
released  from  hid  guarantee.  The  debtor  was 
afterwards  adjudicated  bankrupt  on  the  petition 
of  creditors  not  bound  by  the  resolution.  A 
creditor  sued  on  the  guarantee  : — Held,  that,  the 
surety's  position  not  being  altered  by  the  act  of 
a  party  to  the  contract  of  guarantee,  and  the 
bankruptcy  not  having  been  brought  about  by 
the  inspectors  under  the  deed,  the  surety  was 
not  discharged  from  liability.    lb. 

Proof.] — If  a  creditor  sues  a  surety  on  a 
guarantee,  and  the  principal  debtor  becomes 
bankrupt,  and  the  creaitor  proves  the  debt ;  and 
the  surety  gives  notice  to  the  creditor  that, 
although  he  does  not  admit  his  liability  as  surety, 
he  will,  if  the  creditor  signs  the  certificate,  hold 
himself  altogether  discharged;  and  after  issue 
joined  in  the  action,  but  before  the  trial,  the 
creditor  signs  the  certificate,  which,  without 
such  signature,  the  bankrupt  could  not  obtain, 
and  the  certificate  is  allo^w^,  and  the  creditor 
obtains  judgment  in  the  action,  the  surety  is 
not  discharged  from  his  liability.  Browne  v. 
Ckrr,  2  Russ.  600 ;  6  M.  &  P.  497 ;  7  Bing. 
508  ;  9  L.  J.  (0.9.)  C.  P.  H4. 

A  defendant,  after  he  had  become  bankrupt, 
was  discharged  out  of  custo<ly,  on  a  ca.  sa.  upon 
executing  a  warrant  of  attorney  with  two 
sureties,  the  sureties  consenting  that  the  plaintiff, 
in  order  to  lessen  their  liability,  should  prove  his 
debt  under  the  commission.  The  plaintiff  having 
proved  his  debt,  but  no  dividend  having  been 
paid,  the  court  refused,  on  summary  application, 
to  exonerate  the  sureties.  Duncan  v.  Sutton^  1 
Scott,  338  ;  1  Bing.  (N.C.)  431 ;  4  L.  J.,  C.  P. 
164. 

Gompoiitioii  with  Debtor  releafiag  Suretiei.l 
— To  an  action  on  a  bond  the  defendant  pleaded 
that  it  was  the  joint  and  several  bond  of  himself 
and  J.,  and  was  execute  by  him  as  surety  only 
for  J.,  and  afterwaixls  a  composition  deed  was 
made  between  J.  of  one  part  and  the  plaintiff 
and  another  on  behalf  of  all  the  creditors  of  J. 
of  the  other  part,  whereby  J.  conveyed  to  the 
parties  to  the  second  part  all  his  estate  to  be 
administered  for  the  benefit  of  his  creditors  in 
like  manner  as  if  J.  had  been  a^ljudged  bank- 
rupt ;  and  each  of  the  creditors  released  J.  from 
his  debts  "  in  like  manner  as  if  he  had  obtained 
a  discharge  in  bankruptcy  "  ;  and  that  the  plain- 
tiff executed  this  deed  without  the  consent  of 
the  defendant : — Held,  a  good  plea.  Cragoe  v. 
Jiynesy  42  L.  J.,  Ex.  68  ;  L.  B.  8  Ex.  81 ;  28  L.  T. 
36  ;  21  W.  R.  408. 

An  agreement  between  a  bond  debtor  and  his 
creditor  tlwt  the  latter  shall  take  all  the  debtor's 
property,  and  pay  his  other  creditors  b$.  in  the 
pound,  though  not  a  discbarge  of  the  bond  by 
way  of  accord  and  satisfaction,  because  not 
under  seal,  still  operates  in  equity  as  a  satis- 
faction of  the  debt ;  and  it  is  not  possible  in 
equity,  upon  such  a  transaction,  to  reserve  any 
rights  against  the  surety,  ai^d  any  attempt  to  do 
fx>  would  be  void,  as  being  inconsistent  with 
the  agreement.  Webb  v.  Metoittj  3  Kay  &  J. 
438. 

.  A  banking  company  whose  chief  office  was 
in  London,  but  who  had  offices  and  carried  on 
business  in  Australia,  made  advances  at  the 
request  of  M.  and  B.  to  C,  the  agent  of  M.  and 


R.  in  Australia,  upon  bills  of  exchange  drawn 
by  him  upon  M.  and  R.  These  bills  were  dis- 
honoured oy  M.  and  B.,  who  had  entered  into  a 
deed  of  composition  with  their  creditors,  which 
was  executed  on  behalf  of  the  baukine  com- 
pany. Dividends  had  been  received  under  this 
deed  by  the  banking  company,  who  had  brought 
an  action  in  Australia  against  C.  for  the  amount 
of  their  advances  upon  the  bills,  and  damages 
for  their  non-acceptance.  Injunction  granted 
restraining  the  banking  company  from  proceed- 
ing in  this  action,  they  having  been  distinctly 
informed  that  the  bills  were  drawn  by  C.  as 
agent  for  M.  and  R.,  whom  they  had  relieved 
by  executing  the  deed  and  taking  a  dividend 
thereunder.  Objection  as  to  juri^iction  over- 
ruled, the  chief  office  and  domicile  of  the 
banking  company  being  in  London,  where 
also  the  deed  had  been  executed,  and  all  the 
arrangements  made.  Walker  v.  Brooke^  4  W.  R. 
347. 

Diioliar^  of  Boeogniianoe  under  Bastardy 
Order — Ck^nient  of  Pariih  Ofloon.]  —  On  an 

application  to  discharge  a  recognizanoe  which 
had  been  estreated,  it  appeared  that  the  peti- 
tioner was  surety  for  A.  under  an  order  of 
bastardy ;  that  the  petitioner  subsequently 
became  embarrassed  and  left  D.  and  came  to 
L.  to  endeavour  to  procure  employment,  during 
which  period  A.  took  the  benefit  of  the  insolvent 
act,  and  died;  the  petitioner  then  returned  to 
D.,  and  was  arrested  for  the  amount  of  his 
recognizanoe : — Held,  although  it  was  shewn 
that  the  petitioner  had  no  property,  that,  as  it 
appeared  that  the  parish  hiui  been  charged  for 
many  years  with  the  harden  cast  on  them  by  the 
principal,  they  could  not  grant  the  application 
without  the  consent  of  the  parish  officers,  nor 
could  they  grant  a  rule  to  compel  the  parish 
officers  to  shew  cause  why  they  should  not  give 
their  consent.    Smith,  In  re,  13  Price,  8. 

Bankmptoy  of  Surety — DiMhar^  pro  tanto 
of  oo-Suroty.l — Under  the  law  of  principal  and 
surety,  a  creditor  must  not  (1)  act  iik  a  manner 
inconsistent  with  the  contract  under  which  the 
obligation  of  suretyship  was  incurred ;  (2)  do 
anySiing  to  prejudice  the  right  of  contribution 
between  the  co-sureties.  If  he  does,  the  sureties 
will  be  released  either  wholly  or  pro  tanto. 
Where  the  creditor  had  effected  a  compromise 
with  the  trustee  in  bankruptcy  of  one  of  several 
sureties,  by  which  he  precluded  himself  from 
receiving  a  dividend  against  his  estate: — Held, 
that  the  co-sureties  were  discharged  to  the  extent 
of  the  dividend  which,  but  for  such  compromise, 
the  creditor  might  have  received.  Wolniershausen^ 
In  re,  Wolmershavten  v.  Wolmershaueeny  62  L.  T. 
641  ;  38  W.  R.  537. 

6.  Chaxoe  of  Sebvigb. 

Tonninablo  at  Shorter  Hotioo.] — ^A  bond  was 
given  by  the  obligor  as  surety  that  a  servant 
would  from  time  to  time,  and  at  all  times  during 
the  service,  satisfactorily  account  for  and  pay 
over  to  the  master  all  moneys  received  by  the 
servant  for  the  master's  use.  One  of  the  terms 
of  the  service  was  that  it  should  be  terminable  by 
one  month's  notice  on  either  side,  but  this  was 
not  known  to  the  surety.  After  the  commence- 
ment of  the  service  the  master  and  servant 
agreed,  without  the  knowledge  of  the  surety, 
that  the  service  should  be  terminable  at  three 
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months*  notice  : — Held,  by  Kelly,  C.  B.,  Pigott,  B., 
and  Pollock,  B.  (dnbitaute  Martin,  B.),  that  the 
surety  was  not  discharged.  But  the  servant 
having  failed  satisfactorily  to  account  for  or  pay 
over  moneys  which  he  had  receivetl  for  the 
master's  use,  and  the  master  having  with  know- 
ledge, and  without  informing  the  surety  thereof, 
retained  the  servant  in  his  service  : — Held,  that 
the  surety  was  discharged  as  to  defaults  com- 
mitted by  the  servant  after  he  was  so  retained. 
Sanderson  v.  Atton,  42  L.  J.,  Ex.  64  ;  L.  R.  8  Ex. 
73  ;  28  L.  T.  35  ;  21  W.  R.  293. 

Where  Separate  SmploymentB.]  —  Where  a 
principal  is  appointed  to  two  distinct  employ- 
ments, and  his  sureties  guarantee  by  one  bond 
his  good  conduct  in  both,  they  are  not  discharged 
from  liability  as  to  one  of  the  employments  by 
the  fact  of  his  duties  being  altered  and  enlai*ged 
in  the  other.  Skilli^t  v.  Fletcher,  1  H.  &  R.  197  ; 
36  L.  J.,  C.  P.  154  ;  L.  R.  1  C.P.  217 ;  12  Jur.(N.8.) 
295 ;  13  L.  T.  61  ;  14  W.  R.  435.  Affirmed  36 
L.  J.,  C.  P.  206  ;  L.  R.  2  C.  P.  469  ;  16  L.  T.  426  ; 
15  W.  R.  876— Ex.  Ch, 

And  where  one  enters  into  a  bond  as  surety 
for  the  performance  by  another  of  two  matters 
which  are  separate  and  distinct,  a  subsequent 
alteration  of  the  principars  contract  as  to  one 
of  them,  without  the  surety's  consent,  does  not 
release  the  surety  from  his  contract  of  surety- 
ship as  to  the  other.  Harrison  v.  Sei/mour,  35 
L.  J.,  C.  P.  264;  L.  R.  1  C.  P.  518;  12  Jur.(N.S.)  924. 

Cfhange  in  Xmployerf'  Firm.] — A  bond  was 
giyen  to  a  mercantile  firm  conditioned  for  the 
due  accounting  for  and  payment  of  all  moneys 
received  by  B.,  their  agent,  on  account  of  the  firm. 
B.  afterwards,  with  the  knowledge  and  assent  of 
the  firm,  takes  A.  into  partnership,  and  the  defen- 
dant enters  into  a  similar  bond,  conditioned  for 
the  due  accounting  for  and  payment  to  the  firm 
of  all  moneys  received  by  A.  on  their  account : 
— Held,  first,  that  the  defendant  was  not  liable, 
within  the  meaning  of  the  bond,  for  moneys 
received  by  A.  and  B.  London  AMuranee  Cor- 
poration D».  Bold,  6  Q.  B.  514  ;  14  L.  J.,  Q.  B.  50  ; 
8  Jur.  1118. 

Held,  secondly,  that  letters  written  by  the 
defendant,  shewing  his  knowledge  of  the  part- 
nership between  A.  and  B.,  could  not  be  looked 
at  for  the  purpose  of  so  extending  his  liability. 
lb. 

A  surety,  who  is  bound  for  a  clerk  in  the 
employment  of  the  obligors,  is  not  discharged 
from  the  obligation  of  his  bond  by  the  obligors 
having  taken  into  the  firm  a  new  partner. 
Barclay  v.  Lueag,  1  Term  Rep.  292,  n. ;  3  Dougl. 
321  ;  1  R.  R.  202,  n. 

Oorponttioii.] — ^A"  bond  given  to  trustees 

to  secure  the  faithful  services  of  a  clerk  to  an 
insurance  company,  which  was  no  corporation, 
may  be  put  in  suit  by  the  trustees  for  a  breach 
of  faithful  service  by  the  clerk,  committed  at 
any  time  during  his  continuance  in  the  service 
of  the  actual  existing  body  of  persons  carrying 
on  the  same  business  under  the  same  name,  not- 
withstanding any  intermediate  change  of  the 
original  holders  of  the  shares  by  death  or 
transfer ;  the  intention  of  the  parties  to  the 
instrument  being  apparent  to  contract  for  such 
service  to  be  performed  to  the  company  as  a 
fluctuating  body  ;  and  the  intervention  of  the 
trustees  removing  all  legal  and  technical  diffi- 
culties to  such  a  contract  made  with,  or  suit 
instituted    by,   the  company    themselves    as  a 


natural  body.    Met4*alfY,  Bruin,  12  East,  400  ; 
2  Camp.  422  ;  11  R.  R.  432. 

Sxeeutors  of  Obligee.1  —  A  bond  with  con- 
dition that  a  clerk  shall  serve  faithfully  and 
account  for  all  money  to  the  obligee  and  his 
executors  does  not  make  the  obligor  liable  for 
money  received  by  the  clerk  in  the  service  of 
the  executors  of  such  obligee,  who  continue  the 
business  and  retain  him  in  the  same  employment. 
Barker  v.  Parker,  1  Term  Rep.  287  ;  1  R.  R.  201. 

By  IneorponttioB  of  Boeiety.]  — A  bond  wa.s 
given  to  A.,  B.,  and  C,  payable  to  them  and  their 
successors,  as  the  governors  of  the  Society  of 
Musicians,  conditioned  to  secure  H.'s  faithfully 
accounting  with  them  and  their  successorsi, 
governors,  &c.,  as  their  collector ;  afterwards 
the  society  was  incorporajbed  by  letters  patent, 
at  which  time  H.  had  duly  accounted  for  all 
moneys  collected  by  him,  but  after  the  incor- 
poration received  money  for  which  he  did  not 
account : — Held,  that  the  obligor  of  the  bond 
was  not  liable  for  such  default.  Dance  v. 
Girdler,  1  Bos.  &  P.  (N.R.)  34  ;  8  R.  R.  748. 

Sedvetioii  of  Salary.] — In  1841,  R.  was,  by  a 
resolution  of  a  vestry^  appointed  permanent 
assistant  overseer  to  a  parish  at  an  annual  salary 
of  16/.,  and  he  performed  the  duties  without 
giving  security.  In  May,  1846,  it  was  resolved 
by  the  vestry  that  he  should  continue  his  office 
upon  giving  security  ;  and  accordingly,  in  June, 
1846,  a  bond  was  entered  into  by  R.  with  two 
sureties,  in  pursuance  of  59  Oeo.  3,  c.  12,  subject 
to  the  conaition  that  R.  should  from  time  to 
time,  and  at  all  times  thereafter  during  the  con- 
tinuance of  his  appointment,  faithfullv  account 
for  the  collection  of  the  rates,  and  duly  execute 
all  the  duties  of  the  office  ;  and  a  few  days 
afterwards  a  warrant  of  tlie  appointment  of  R. 
as  assistant  overseer  was  executed  by  the 
magistrates.  R.  continued  to  perform  the  daties 
of  assistant  overseer  till  1851,  but  the  duties 
having  become  lessened,  in  consequence  of  the 
appointment  of  a  relieving  officer  in  that  year,  a 
vestry  (amongst  whom  was  one  of  the  sureties  to 
the  bond),  with  the  consent  of  R.,  came  to  the 
resolution  that  R.  should  continue  the  office  at  a 
salary  of  14/.  per  annum.  After  this  R.  con- 
tinued to  discharge  the  duties  of  the  office  for 
some  months,  and  then  resigned  it,  when  he  waa 
found  to  be  in  debt  to  the  parish  : — Held,  that 
the  resolution  of  the  vestry  of  1851  did  not 
amount  to  a  revocation  of  the  original  appoint- 
ment of  R.,  but  that  he  continued  in  the  office 
at  a  reduced  salary,  and  consequently  that  the 
sureties  were  not  discharged  from  liability  under 
the  bond.  Franks  v.  Edwards,  8  Ex.  214  ;  22 
L.  J.,  Ex.  42. 

Inereaie  of  Salary.]  —In  March,  1845,  L.  was 
elected  assistant  overseer  ol^  a  parish,  by  the 
inhabitants  in  vestry  assembled,  at  a  yearly 
salary  of  27/.  In  May  following  he  entered  into 
a  bond  with  two  sureties  as  a  security  for  the 
faithful  execution  of  the  office  under  59  Geo.  3, 
c.  12  ;  the  condition  of  the  bond  recited  that 
statute,  and  that  L.  had  been  duly  nominateil 
and  elected  at  the  annual  salary  of  27/.  In 
March,  1846,  at  a  vestry  duly  held,  a  resolu- 
tion was  come  to  that  the  permanent  overseer's 
salary  (meaning  L.'s)  should  be  raised  from  27/. 
to  35/.  a  year,  including  all  other  extra  charges. 
In  June,  1846,  a  warrant  of  the  appointment  of 
L.  was  signed  and  scaled  by  two  justices  of  the 
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peace ;  this  warrant  recited  that  L.  had  been 
nominated  and  elected  in  March,  1846,  at  a 
yearly  salary  of  35/.  Subsequently  to  Jnne,  1846, 
L.  had  acted  as  assistant  overseer,  but  had 
become  defaulter  to  a  considerable  amount.  In 
an  action  on  the  bond  against  the  sureties : — 
Held,  that  there  never  had  been  an  appointment 
by  the  justices  upon  the  nomination  and  election 
of  March,  1843,  at  an  annual  salary  of  27/.,  upon 
which  the  bond  had  been  given,  inasmuch  as  the 
appointment  was  made  in  pursuance  of  the  reso- 
lution of  March,  1846,  at  the  increased  salary  of 
35/.,  and  therefore  that  L.  had  never  been  duly 
appointed  assistant  overseer,  and  the  sureties 
were  not  liable.  Holland  v.  Lea^  9  Ex.  490  ;  2 
C.  L.  R.  532  ;  23  L.  J.,  Ex.  122. 

Change  in  Kode  of  Paymsnt.] — A  clerk  was 
appointed  at  a  salaiy  of  100/.  a  year,  and  a  bond 
was  executed  by  the  defendant,  conditioned  for 
the  accounting  by  the  clerk  for  all  moneys 
received  by  him  for  the  use  of  his  employers. 
Subsequently  his  salary  was  commuted  for  a  pay- 
ment on  commission  : — Held,  in  an  action  on  the 
bond,  that  the  defendant  was  released  by  the 
change  in  the  mode  of  payment.  X.  ^  N.  W,  Ry. 
V.  Whinray,  10  Ex.  77  ;  2  C.  L.  R.  1207  ;  23 
L.  J.,  Ex.  261 ;  2  W.  K.  523. 

Tearlj  Baappointment.]  —  A  bond,  reciting 
that  A.  was  appointed  assistant  overseer  of  a 
parish,  was  conditioned  for  the  performance  of 
his  duties  thenceforth  from  time  to  time  and  at 
all  times  so  long  as  he  should  continue  in  such 
office.  On  the  25th  June,  1840,  a  vestry  meeting 
was  held,  at  which  A.  was  elected  assistant  over- 
seer until  the  25th  March,  1841,  at  a  salary  of 
%d,  in  the  pound  on  some  sums  collected,  and  id. 
on  others.  Two  justices  by  their  warrant  dated 
9th  July,  1840,  reciting  the  vestry  resolution,  and 
that  his  salary  had  been  fixed  for  the  execution 
of  his  office  until  the  25th  March  then  next, 
stated  that,  in  pursuance  of  59  Geo.  3,  c.  12,  they 
appointed  him  assistant  overseer.  On  the  25th 
March,  1841,  he  was  again  elected  to  the  same 
office  at  a  salary  of  50/.  per  annum,  and  was 
reappointed  by  the  justices,  and  he  continued  to 
be  so  re-elect^  and  reappointed  by  the  justices 
until  Mardi,  1846.  On  ceasing  to  hold  office,  he 
retained  t^  moneys  in  his  hands  : — Held,  that 
the  sureties  were  not  liable  on  the  bond.  Barn- 
ford  V.  lies,  3  Ex.  380 ;  18  L.  J.,  M.  C.  49. 

Where  parties  had  become  sureties  in  a  bond 
reciting  that  R.  had  been  appointed  to  act  as 
overseer  for  making  and  levying  borough  rates 
in  that  part  of  parish  A.  which  lay  within  the 
borough  during  the  pleasure  of  the  council,  and 
the  bond  was  conditioned  for  performance  of 
the  duties  during  such  time  as  A.  should  act  as 
such  overseer: — Held,  that  the  sureties  were 
liable  beyond  the  expiration  of  the  year  A.  con- 
tinued in  office,  for  that  there  was  no  law  limit- 
ing the  duration  of  the  office  to  a  year,  so  as  to 
control  the  express  stipulations  of  the  bond. 
Birmingham  Corporation  v.  Wright^  16  Q.  B.  63  ; 
20  L.  J.,  Q.  B.  214  ;  15  Jur.  749. 

Action  on  a  bond.  Plea  set  out  the  bond, 
which  recited  that  J.  had  been  appointed  clerk 
to  a  company,  and  upon  such  appointment  being 
made  it  was  agreed  that  he  and  his  sureties 
should  enter  into  such  bond  for  the  due  execu- 
tion of  his  office  ;  and  the  condition  was  that  he 
should  duly  account  "  so  long  as  he  should  con- 
tinue to  hold  the  office  and  employment."  Aver- 
ment, that  the  appointment  of  J.  in  the  condition 


mentioned  was  an  appointment  for  one  year,  and 
no  longer.  Replication,  that  J.,  with  the  assent 
of  the  sureties  and  the  company,  continued  and 
remained  in  the  office  and  employment  after  the 
expiration  of  the  year  in  the  plea  mentioned  : — 
Held,  that  the  sureties  were  not  liable  after  the 
expiration  of  the  period  for  which  J.  was  origin- 
ally appointed  ;  that  the  fact  of  the  appointment 
being  for  one  year  might  be  shewn  by  plea  ;  and 
that  the  continuance  in  office  alleged  in  the 
replication  must  be  taken  to  be  by  a  reappoint- 
ment. Xitson  V.  Julian,  4  £1.  &  Bl.  854 ;  24 
L.  J.,  Q.  B.  202  ;  1  Jur.  (N.8.)  754  ;  3  W.  R.  371. 
See  also  oaeee  ante,  cols.  1202  et  seq. 

Variation  of  Annual  to  Perpetnal  Appoint- 
ment.]— Sureties  by  bond  in  1842  covenanted 
with  a  corporation  that  M.,  who  had  been 
appointed  treasurer  to  the  corporation  under 
5  &  6  Will.  4,  c.  76,  s.  58,  "  should  well  and  truly 
pay  to  the  corporation,  or  to  their  successors,  all 
such  sums  of  money  as  M.  should  or  might 
recover  or  receive,  in  virtue  of  his  appointment 
as  treasurer,  during  the  whole  time  of  his  con- 
tinuing in  the  office  in  consequence  of  the  said 
election,  or  under  any  annual  or  other  future 
election  of  the  council  to  the  office."  At  the 
time  of  his  appointment  the  office  was  an  annual 
one  ;  but  in  1843  was  passed  the  6  dc  7  Vict, 
c.  89,  which  repealed  5  fc  6  WilL  4,  c.  76,  s.  58,  as 
inconvenient  and  unnecessary,  and  directed  that 
the  treasurer  should  "  thenceforth  hold  his  office 
during  the  pleasure  of  the  council  for  the  time 
being  "  : — Held,  that  there  was  not  such  a  varia- 
tion of  tenure  of  the  office  as  to  discbarge  the 
sureties,  and  that  the  change  from  an  annual  to 
a  perpetual  appointment  during  pleasure  was 
provided  for  by  the  words  of  the  bond,  "  annual 
or  other  future  election."  Oswald  v.  Berwick- 
upon- Tweed  Corporation,  5  H.  L.  Cas.  856  ;  25 
L.  J.,  Q.  B.  383 ;  2  Jur.  (N.8.)  743 ;  4  W.  R. 
788. 

A  bond  executed  before  6  &  7  Vict.  c.  89  by 
the  sureties  of  P.,  treasurer  of  a  borough,  was 
subject  to  a  condition  by  which,  after  reciting 
that  he  had  been  elected  treasurer  under  5  &  6 
Will.  4,  c.  76,  it  was  provided  that  the  bond 
should  be  void,  if  he  should  account  for  moneys 
that  might  come  to  his  hands  as  treasurer 
"  (whether  by  virtue  of  his  present  or  any  subse- 
quent appointment  to  the  office)  according  to  the 
directions  and  true  intent  and  meaning  of  the 
statute,  and  in  every  other  respect  act  in  strict 
conformance  with  the  same,  and  all  other  laws 
and  regulations  now  or  hereafter  to  be  in  force 
touching  the  office  of  treasurer,  or  the  persons 
performing  or  liable  to  perform  the  duties 
thereof  "  : — Held,  that  the  sureties  were  liable  for 
misconduct  of  P.  after  the  tenure  of  the  office 
had  been  altered  by  6  &  7  Vict.  c.  89  from  an 
annual  office  to  an  office  held  during  pleasure. 
Clifton  Dartmmtth  Hardness  Corporation  y.  Silly, 
7  El.  k  Bl.  97  ;  26  L.  J.,  Q.  B.  90  ;  3  Jur.  (n.8.) 
434  ;  5  W.  R.  255. 

The  condition  of  a  bond,  after  reciting  that  S. 
had  been  appointed  treasurer  of  a  borough  under 
5  &  6  Will.  4,  c.  76  (which  by  s.  58  required  the 
treasurer  to  be  appointed  every  year),  was  that 
he  should  faithfully  and  according  to  the  pro- 
visions of  the  act,  and  of  such  statutes  as  might 
theieafter  be  passed  relating  to  the  office,  con- 
duct himself  in  the  office  and  perform  all  the 
duties  thereof : — Held,  that  the  bond  did  not 
extend  beyond  the  year  of  office  for  which  S.  had 
been  appointed  at  the  time  of  execution  of  the 
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bond.  Cambridge  Corporation  v.  Dennis^  EL, 
Bl.  &  El.  660  ;  27  L,  J.,  Q.  B.  474  ;  5  Jur.  (N.S.) 
265  ;  6  W.  B.  658. 

Assifttnt  Oreneer  appointed  Overseer.] — ^A., 
being  duly  appointed  assistant  overseer  of  the 
poor  of  a  parish,  entered  into  the  usual  bond 
with  sureties ;  while  he  held  that  office  he  was 
appointed  overseer  of  the  same  parish,  and  con- 
tinued to  discharge  the  duties  of  both  those 
offices  till  he  b^same  a  defaulter,  when  he 
resigned  : — Held,  that  his  acceptance  of  the  office 
of  overseer  did  not  vacate  that  of  assistant  over- 
seer without  a  resignation  to  and  acceptance  bj 
the  vestry  ;  and  that  his  sureties  were  liable  for 
his  defalcations  committed  both  before  and  after 
he  was  so  appointed.  Worth  v.  Newton^  10  Ex. 
247 :  2  C.  L.  B.  1471  ;  23  L.  J.,  Ex.  338  ;  2 
W.  B.  628. 

Colleetor  of  Poor-nttes  appointed  Colleotor  of 
Drainage  Bateo.] — A  declaration  was  framed  on 
a  bond  conditioned  for  the  due  performance  by 
A.  of  his  duties  as  collector  of  the  poor-rates 
and  of  the  sewers  and  general  rates  of  a  parish, 
the  bond  to  continue  in  force  if  A.  held  either 
office  separately.  Breach,  that  he  received  money 
in  each  capacity,  and  failed  to  pay  it  over. 
Plea,  that  before  breach  two  acts  of  parliament 
were  passed  increasing  his  duties  as  collector  of 
sewers  and  general  rates,  and  under  which  he 
was  also  appointed  collector  of  main  drainage 
rates  by  the  persons  under  whom  he  held  his 
other  appointments.  These  acts  altered  the  pro- 
portion in  which  certain  sewers  rates  were  to  be 
borne  by  different  parishes,  increasing  the  pro- 
portion payable  by  the  parish,  and  al^  imposed 
upon  the  sewers  rates  fresh  charges  of  small 
amount : — Held,  that  the  appointment  of  A.  to 
the  new  office  of  collector  of  main  drainage  rates 
did  not  avoid  the  bond.  Skillett  v.  Fletcher^ 
36  L.  J.,  C.  P.  206  ;  L.  B.  2  C.  P,  469  ;  16  L.  T. 
426  ;  15  W.  B.  876— Ex.  Ch. 

Held,  also,  that  the  changes  introduced  by  the 
acts  did  not  amount  to  an  alteration  of  the  office 
to  which  he  was  originally  appointed,  and  did  not 
avoid  the  bond.    Ih, 

OoUeotor  of  Batoi — ^Tranifer  of  IHitriot.]— A 
bond,  reciting  an  order  of  the  poor-law  commis- 
sioners in  1836,  by  which  the  guardians  of  a 
union  should  appoint  one  or  more  fit  and  proper 
persons  to  be  the  collector  or  collectors  of  the 
poor-rates  of  snch  of  the  parishes  as  the  guar- 
dians might  deem  to  require -a  collector,  and  that 
every  person  appointed  a  collector  should  give 
security  for  the  due  discharge  of  the  duties  of 
the  office,  and  that  W.  was  duly  appointed  to  be 
a  collector  under  the  order,  was-  conditioned  that 
he  should,  during  his  continuance  in  his  office, 
and  whether  the  district  for  which  he  was 
appointed  was  or  was  not  changed,  faithfully 
discharge  the  duties  thereof,  and  obey  the  lawful 
directions  of  the  guardians.  In  the  first  instance, 
the  guardians  elected  three  persons  to  be  col- 
lectors of  the  poor-rate  in  the  union,  to  each  of 
whom  was  assigned  a  portion  of  the  parish.  In 
1848  the  guardians  divided  the  })arish  into  four 
districts  for  collection  of  the  poor-rates,  and 
appointed  an  additional  collector.  After  13  &  14 
Vict.  c.  99,  it  was  determined  to  appoint  a  fifth 
collector.  At  this  time  one  of  the  four  collectors 
resigned,  and  an  advertisement  was  published 
that  the  guaixlians  would  appoint  two  persons 
to  be  collectors  of  the  poor-rates  of  the  parish, 


to  one  of  whom  would  be  assigned  a  collection 
of  such  rates  from  the  owners  of  small  tenements. 
W.  applied,  offering  himself  as  a  candidate  for 
one  of  them  ;  and  he  was  elected  for  the  purpose 
of  collecting  the  rates  from  the  owners  of  small 
tenements.  The  bond  was  then  executed  by  W., 
and  by  A.  as  his  surety.  In  1855,  one  of  the 
other  collectors  having  resigned,  W.  applied  to 
the  guardians  to  transfer  him  to  that  district, 
which  application  was  acceded  to : — Held,  that 
the  'appointment  of  W.  was  a  general  one,  as 
collector  of  poor-rates  for  the  parish,  and  that, 
there  being  only  a  change  of  the  duties  in  1855, 
the  obligation  of  the  surety  was  not  discharged. 
Portsea .  Island  Union,  v.  Whillier,  2  El.  &  £L 
755 ;  29  L.  J.,  Q.  B.  150  ;  6  Jur.  (N.8.)  887  ;  2 
L.  T.  211  ;  8  W.  B.  493. 

Clork   to   Bailway — Amalgamation  of  Com- 

paniea.] — A  bond  was  given  by  a  party  to  the 
C.  railway  company,  as  a  surety  for  the  perform- 
ance by  G.  of  his  duties  as  clerk.  The  condition 
was,  that  if  G.  should  render  to  the  C.  company, 
or  to  the  committee  for  managing  the  London 
terminus  of  the  0.  and  B.  and  S.  E.  Bailways,  a 
true  account  of  all  the  receipts  and  payments 
of  him  as  such  clerk,  and  also  should  pay  to  the 
C.  company,  or  to  the  committee,  all  such  sums 
as  he  should  receive  on  account  of  the  company 
or  committee,  then  the  obligation  to  be  void. 
The  surety  pleaded  that  the  bond  was  made 
before  the  passing  of  an  act  to  consolidate  the  B. 
and  G.  companies,  and  that  the  action  was  com- 
menced afterwards,  and  that  the  C.  company 
thereby  became  dissolved  : — Held,  that  the  plea 
was  bad,  and  was  no  defence,  inasmuch  as  the 
new  company  was  the  same  as  the  two  old  ones, 
with  additional  powers,  and  that  the  amalga- 
mation of  the  companies  did  not  affect  the 
responsibilities  of  the  surety  or  G.  X.,  B,  <$*  S.  C, 
By,  V.  Goodwin,  6  Bailw.  Cas.  177  ;  3  Ex.  736  ; 
18  L.  J.,  Ex.  174. 

C.  as  surety  executed  a  bond,  conditioned  for 
the  faithful  service  of  a  clerk  to  a  railway  com- 
pany. Whilst  the  service  continued  that  company 
and  another  railway  company  were  dissolved  and 
united  into  one  company  by  a  statute  which 
provided  that  all  bonds  made  or  entered  into 
with,  in  favour  of,  or  by  the  dissolved  companies 
should  **be  and  remain  as  good,  valid,  and 
effectual,  in  favour  of  and  against  and  with 
reference  to  the  new  company,  and  might  be 
proceeded  on  and  enforced  in  the  same  manner 
to  all  intents  and  purposes,  as  if  the  last-men- 
tioned company  had  been  a  party  to  and  executed 
the  same,  or  had  been  named  or  referred  to 
therein,  instead  of  the  persons,  company,  or 
parties  actually  named  therein  "  : — Held,  that 
the  surety  was  liable  for  breaches  of  the  bond 
committed  by  the  clerk  after  the  union  of  the 
two  coinpanies.  Eastern  Union  By.  v.  Cochrane^ 
2  C.  L.  B.  292  ;  7  Bailw.  Cas.  792  ;  9  Ex.  197  ;  28 
L.  J.,  Ex.  61  ;  17  Jur.  1103 ;  2  W.  B.  43. 

Appointment  —  Whether  nltra  Tirol.] — In 
January,  1851,  A.  as  surety  executed  a  bond  to  a 
railway  company,  which,  after  reciting  that  the 
company  had  agreed  to  appoint  L.  as  their  clerk 
or  agent,  for  the  purpose  of  selling  coal,  at  a 
yearly  salary  of  100/.,  was  conditioned  for  the 
accounting  by  L.  of  all  moneys  received  by  him 
for  the  use  of  the  company.  L.  performed  the 
duties  of  clerk  or  agent  at  such  salary  until 
May,  1851,  when  it  was  agreed  between  L.  and 
the  company  to  substitute  for  such  salary  a 


i2sa 


PBINCIPAL  AND  SUBETY— Dwc/tarj^e  of  Surety. 


1284 


commission  of  6<2.  per  ton  on  all  ooal  for  which  he 
should  obtain  orders.  From  that  time  L.  was 
paid  for  his  services  by  commission,  'which 
amounted  to  a  larger  sum  than  the  fixed  salary. 
In  1852  L.  was  indebted  to  the  company  for 
sums  which  he  did  not  pay  over,  and  the  com- 
pany having  sued  the  defendant  on  the  bond  : — 
Held,  that  the  bond  was  valid,  although  the 
company  had  no  power  to  deal  in  coaL  L.  4'  A1  W, 
By.  V.  Whinray,  10  Ex.  77  ;  2  C.  L.  B.  1207  ;  23 
L.  J.,  Ex.  261  ;  2  W.  R.  523. 

Enlargement  of  Oflee.] — Where  the  duties  of 
a  principEd  are  enlarged  and  extended  by  act  of 
parliament,  a  bond  for  the  due  discharge  of  the 
principars  duties  is  void  although  he  may  still 
be  liable  to  perform  the  duties  originally  con- 
templated, because  the  duties  and  liabilities 
originally  contemplated  by  the  sureties  were 
what  the  principal  was  at  that  time  liable  to 
perform  and  not  what  might  be  subsequently 
imposed  upon  him.  Pyhus  v.  Oihb^  6  £1.  U  Bl. 
902 ;  26  L.  J.,  Q.  B.  41  ;  3  Jur.  (N.S.)  315  ;  5 
W.  B.  44. 

Association  of  Partners  with  Agent.]  —  A 
surety  entered  into  a  bond  with  an  insurance 
company,  and  conditioned  that  L.,  his  son,  who 
had  been  ap[x>inted  agent  for  the  comimny, 
would  well  and  truly  pay  to  the  actuary  of  the 
company  all  sums  of  money  received  by  him  as 
such  agent.  At  the  time  he  entered  into  the 
bond  he  received  a  letter  stating  that  he  was 
only  insuring  his  son's  integrity.  L.,  with  the 
knowledge  of  the  surety,  was  associated  with  F. 
in  the  agency  ;  and  shortly  afterwards  L.  and  F. 
entered  into  partnership  as  general  merchants, 
and  afterwaids  became  insolvent ;  premiums 
having  been  i-eceived  both  by  L.  and  F.  as 
agents  for  the  company,  and  such  premiums  not 
having  been  accounted  for : — Held,  in  an  action 
on  the  bond  against  the  surety  that  the  surround- 
ing circumstances  at  the  time  he  entered  into 
the  bond  ought  to  be  taken  into  consideration, 
and  that  his  liability  had  been  changed,  and 
that  he  was  consequently  not  liable  on  the  bond. 
Montejiore  v.  Lloyd,  15  C.  B.  (N.8.)  203  ;  33 
L.  J.,  C.  P.  49  ;  9  Jur.  (N.S.)  1246  ;  9  L.  T.  330  ; 
12  W.  B.  83. 


6.  Change  of  Pahtnership. 

Admission  of  Partner.] — A  surety  bond  for 
the  faithful  service  of  A.  to  a  sole  trader  does 
not  extend  to  a  subsequent  partnership.  Wright 
V.  RuMell,  2  W.  Bl.  934  ;  3  Wils.  530. 

If  A.  becomes  bound  to  B.  under  6ondition 
that  C.  shall  tnily  account  to  B.  for  all  sums  of 
money  received  by  C.  for  B.'s  use,  and  C.  after- 
wards, with  B.'s  knowledge,  takes  D.  as  his 
partner  ;  the  guarantee  does  not  extend  to  sums 
of  money  received  by  C.  for  B.'s  use,  after  the 
formation  of  the  partnership.  Bellairs  v.  Ebs- 
twrth,  3  Camp.  63 ;  13  B.  B.  750. 

A  guarantee  of  moneys  advanced  by  a  firm, 
consisting  of  F.  &  Co.,  will  not  extend  to  a  new 
firm,  in  which  H.  is  introduced  as  a  partner. 
Spirrg  V.  IfovstoH,  4  Bligh  (N.S.)  515. 

Payments  made  by  the  principal  after  the 
alteration  of  the  firm,  and  in  transactions  with 
him,  are  applicable  to  the  extinction  of  the 
balance  due  to  the  old  firm  at  the  date  of  the 
alteration.    lb. 

Retirement  of  Partner.] — In  and  prior  to 
1866,  W.  and  L.,  partners  in  trade,  executed  two 


joint  and  several  bonds  to  the  trustees  of  S.*8 
will  to  secure  the  repayment  with-intecest  of 
two  sums  of  money  advanced  to  them.  In  1869, 
W.  i-etired  from  the  firm,  and  in  pursuance  of 
an  agreement,  assigned  by  deed  all  his  share 
and  interest  in  the  firm  to  L.,  who  covenanted  to 
indemnify  him  against  all  the  trade  debts  and 
liabilities.  The  trustees  had  notice  of  this  deed. 
L.  carried  on  the  business  with  C.  till  1871, 
when  they  filed  a  petition  for  liquidation  by 
arrangement.  The  trustees  proved  under  the 
liqui&tion  for  the  balance  of  the  principal  and 
interest  then  due  on  the  bonds,  and  attended  and 
voted  at  all  the  meetings  of  the  creditors,  who 
agreed  to  accept  a  composition.  The  trustees 
were  also  parties  to  the  composition  deed  by 
which  they  gave  time  to  L.  and  C.  for  the  pay- 
ment of  the  balance  due  on  the  bonds.  W.  tiled 
a  bill  praying  for  a  declaration  that,  under  the 
circumstances,  he  was  absolutely  released  from 
all  liability  under  the  bonds : — Held,  that  the 
retirement  of  W.  with  a  covenant  of  indemnity 
with  the  knowledge  of  the  trustees,  had  altei'ed 
his  character  of  principal  into  that  of  surety ; 
that  the  subsequent  acts  and  conduct  of  the 
trustees  had  effected  a  complete  novation  of  the 
bond  debts ;  and,  consequently,  that  W.  was 
entitled  to  the  relief  which  he  sought.  Wilton 
V.  Lloyd,  42  L.  J.,  Ch.  559 ;  L.  B.  16  £q.  60  ;  28 
L.  T.  331  ;  21  W.  B.  507. 

Action  on  a  bond  against  a  surety.  The  con- 
dition recited  that  the  university  of  Cambridge 
had  appointed  B.,  C.  and  J.  their  agents  for  the 
sale  of  Dooks  printed  at  their  press  in  the  univer- 
sity, and  that  the  defendant  had  offered  to  enter 
into  a  bond  with  them  as  a  surety  ;  and  it  was 
conditioned  that  if  B.,  C.  and  J.,  and  the  sur- 
vivors or  survivor  of  them,  and  such  other 
person  or  persons  as  should  or  might  at  any  time 
or  times  thereafter,  in  partnership  with  them,  or 
atiy  or  either  of  them,  act  as  agent  or  agents  of 
the  university,  for  the  sale  of  books  as  aforesaid, 
did  and  should  duly  account  to  the  university 
for  all  books  delivered  or  sent  to  them,  or  any  or 
either  of  them,  for  sale  as  aforesaid,  and  should 
pay  all  moneys  which  should  become  pavable  to 
the  university  in  respect  of  such  sale,  then  the 
obligation  to  be  void  : — ^Held,  that  by  the  retire- 
ment of  J.  from  the  partuei-ship  of  B.,  C.  and  J., 
their  surety  was  discharged  from  all  further 
liability  on  this  bond.  Cambridge  University  v. 
Baldwin,  5  M.  &  W.  580. 

A  guarantee  given  to  a  firm  consisting  of  three 
partners  is  determined  by  the  retirement  of  one 
of  them.  Dry  v.  Dat^y,  2  P.  &  D.  249 ;  10  A.  &  £. 
30  ;  8  L.  J.,  Q.  B.  209  ;  3  Jur.  315. 

Snbstitntion  of  Partner^Variation  of  Terms 
— Implied  Consent  of  Sureties.] — ^A.,  B.  and  C. 
contracted  with  a  company  to  execute  certain 
works  on  given  terms.  D.  and  £.  gave  a  bond, 
as  their  sureties,  for  the  performance  of  the  con- 
tract. A.  and  B.  retired  from  the  partnership, 
and  F.  was  substituted.  Afterwaids  disputes 
aroBe  between  the  company  and  C.  and  F.  as  to 
the  conduct  of  the  works,  and  various  transac- 
tions took  place  by  which  the  terms  of  the 
contract  were  varied,  and  during  which  the 
company  paid  to  C.  and  F.  certain  moneys  which 
it  had  been  agreed  originally  should  be  paid  to 
A.,  B.  and  C.  D.  and  E.,  the  sureties,  were  no 
parties  to  these  transactions,  and  gave  no  express 
consent,  but  they  had  been  the  solicitors  of  A., 
B.  and  C.  in  the  original  contract,  knew  of  all 
the  subsequent  transactions,  and  acted  as  the 
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solicitors  of  C.  and  F..  and  as  such  solicitors, 
pre|»ared  many  of  the  documents  required  for 
such  transactions.  The  company  having  brought 
an  action  on  the  bond  against  the  sureties,  for 
breach  of  the  contract,  they  filed  this  bill  to 
restrain  the  action  :  —  Held,  that  the  suretied 
were  not  discharged,  and  that  the  action  could 
not  be  stopped.  Woodcock  v.  Oxford  and  Worces- 
ter By,,  1  Drew.  521. 

Death  of  Partner.] — Where  a  bond  by  A., 
reciting  that  B.  intended  to  open  a  banking 
account  with  C,  D.  and  E.  as  his  bankers,  was 
conditioned  for  payment  to  them  of  all  sums 
from  time  to  time  advanced  to  6.  at  the  banking- 
house  of  C,  D.  and  £. : — Held,  that  on  C.'s 
death  such  obligation  ceased,  and  did  not  cover 
future  advances  made  after  another  partner  was 
taken  in ;  and  that  B.,  who  was  indebted  to  the 
house  at  C.'s  death,  having  afterwards  paid  off 
the  balance,  which  was  applied  at  the  time  to 
the  old  debt  incurred  in  C.*s  lifetime,  A.  was 
wholly  dischargeil  from  his  obligation.  Strange 
V.  Lee,  3  East,  484. 

Where  C.  became  surety  for  such  sums  as 
should  be  advanced  to  meet  bills  drawn  by  A. 
and  B.  as  partners,  or  either  of  them  : — Held, 
that  it  did  not  extend  to  bills  drawn  by  B.  after 
the  death  of  A.  Simpeim  v.  Cooke,  8  Moore,>558  ; 
1  Bing.  462  ;  2  L.  J.  (0.8.)  C.  P.  74. 

A.,  B.  and  C.  carried  on  business  in  co-part- 
nership for  a  term,  which  would  expire  on  the 
19th  of  February,  1807,  under  articles  which 
empowered  A.,  in  case  of  his  death  during  the 
term,  to  bequeath  his  share  of  the  trade  in 
favour  of  his  wife  or  children.  8.,  a  customer 
of  t-he  bank  and  a  surety,  covenanted  that  they, 
or  one  of  them,  would  pay  to  A.,  B.  and  C,  the 
survivors  or  survivor  of  them,  &c.,  all  sums  which, 
on  or  before  or  until  the  19th  of  February,  1807, 
8h<raid  heewuie  thie  €ivui  t4ie  customer  to  A.,  3* 
and  C,  the  survivors  or  survivor  of  them,  &c. 
A.  died,  having  bequeathed  his  share  of  the  con- 
cern to  his  executors,  in  trust  for  his  children  ; 
the  business  continued  to  be  carried  on  under  the 
same  firm  as  before,  and  his  executors  interfered 
in  the  management,  and  shared  in  the  profit. 
At  the  time  of  A.'s  death  the  balance  due  from 
S.  to  the  bank  was  upwards  of  14,0002. ;  after 
that  time,  6.  continued  his  dealings  with  the 
bank  in  the  same  manner  as  previously,  paying 
in  more  than  14,000/.  within  a  few  weeks  after 
A.*s  death,  but  drawing  out  during  the  same 
period  a  larger  sum,  and  these  subsequent 
dealings  were  contained  in  the  same  account 
with  the  preceding  dealings,  and  some  years 
afterwards  S.  became  insolvent,  being  indebted 
to  the  bank  in  a  balance  of  19,000/.  and 
upwards : — Held,  that  the  partnership,  which 
carried  on  the  business  after  the  death  of  A.,  was 
a  new  partnership ;  that  the  surety's  covenant 
did  not  extend  to  cover  sums  advanced  to  the 
customer  by  the  bank  after  A.'s  death  ;  that  the 
balance  due  at  A.'s  death  from  the  customer  was 
to  be  considered  as  discharged  by  the  payments 
subsequently  made  by  him  to  the  bank.  Pern- 
berton  v.  OaJtes,  4  Rubs.  164  ;  6  L.  J.  (0;:8.) 
Ch.  35. 


itate  of  AoooTUits.] — A  bond  was  given 


to  the  several  peisons  constituting  the  firm  of 
a  banking-house,  conditioned  for  the  repayment 
of  the  balance  of  an  account,  and  of  such  further 
sums  as  the  bankers  might  advance  to  the 
obligor ;   one  of  the  partners  dies,  and  a  new 


partner  is  taken  into  the  firm ;  at  that  time  a 
considerable  balance  is  due  from  the  obligor  to* 
the  firm  ;  advances  are  afterwards  made  by  the 
bankers,  and  payments  made  to  them  on  account 
by  the  obligor  ;  the  latter  is  credited  by  the  new^ 
firm  with  the  several  payments,  and  charged 
with  the  original  debt  and  subsequent  advances^ 
as  constituting  items  in  one  entire  account,  and 
the  balance  due  at  the  time  of  the  partner^s- 
death  is  considerably  reduced  ;  and  that  reduced 
balance,  by  order  of  the  obligor,  is  transferred 
by  the  bankers  to  the  account  of  another  cus- 
tomer, who,  with  his  assent,  is  charged  with 
the  then  debt  of  the  obligor.  The  person  so* 
charged  having  become  insolvent,  the  surviving- 
partners  of  the  original  firm  brought  their  action 
upon  the  bond: — Hdd,  that  as  they  had  not 
originally  treated  it  as  a  distinct  account,  but 
had  blended  it  in  the  general  account  with  other 
transactions,  they  were  not  at  liberty  so  to  treat 
it  at  a  subsequent  period ;  and,  that  having- 
received  in  different  payments  a  sum  more  than 
sufficient  to  discharge  the  debt  due  upon  the  bond 
at  the  time  of  the  death  of  the  deceased  partner, 
the  bond  was  to  be  considered  as  paid.  Boden- 
ham  V.  Purc/uu,  2  B.  &  Aid.  39  ;  20  R.  R.  ^^42. 
See  IfaH  v.  Alexander,  2  M.  &  W.  484  ;  6  L.  J.,. 
Ex.  129. 

Under  a  guarantee  given  to  a  banking-house,, 
consisting  of  several  partners,  for  the  repayment 
of  such  bills,  drawn  upon  them  by  one  of  their 
customers,  as  the  bank  might  honour,  and  any 
advances  they  might  make  to  the  same  customer 
within  a  certain  time  : — Held,  that  the  guarante& 
ceased  upon  the  death  of  one  of  the  partners  in 
the  bank,  before  the  expiration  of  the  time  to- 
which  the  guarantee  was  expressed  to  extend. 
Hollond  V.  Teed,  7  Hare,  50. 

Held,  further,  that  bills  accepted  before  the 
death  uf  the  partner,  and  payable  afterwards,, 
were  within  the  guarantee.  That  the  amount 
guaranteed  could  not  be  increased  by  any  act  of 
the  continuing  firm  and  the  customer,  after  the 
death  of  the  partner,  although  such  amount  might 
be  diminished  by  such  act.  That,  in  the  partictdar 
form  of  the  guarantee,  the  amount  guaranteed  in 
respect  of  the  bills  honoured  by  the  bank,  was. 
not  to  be  reduced  by  the  amount  of  a  balance: 
owing  from  the  bank  to  the  customer  when  the 
guarantee  ceased,  such  balance  having  been, 
afterwards  paid  in  the  course  of  business  between 
the  oontinuing  firm  and  the  customer.    lb, 

A  bond,  conditioned  to  repay  to  five  persons  all 
sums  advanced  by  them,  or  any  of  them  in  their 
capacity  of  bankers,  will  not  extend  to  sums- 
advanced  after  the  decease  of  one  of  the  five 
by  the  four  survivors,  the  four  then  acting  as. 
bankers.  Weston  v.  Barton,  4  Taunt.  67S ;  13> 
R.  R.  726. 

DissolntioiL] — R.  and  H.,  being  in  partner* 
ship,  were  in  the  habit,  through  the  plaintiffs-'' 
firm,  of  ooBBigning  goods  to  B.  and  S.,  in  China,, 
for  sale ;  the  proceeds  were  remitted  to  the 
plaintiffs  in  London,  against  which  they  accepted 
bills  drawn  by  R.  and  H.,  and  which  they  dis- 
•oounted.  If-  the  remittances  did  not  put  the 
plaintiffs  in  funds  when  the  bills  became  due, 
the  defendants  were  bound  to  make  up  th& 
deficiency.  By  long  practice,  though  there  was 
no  actual  agreement,  if  the  goods  were  not  sold 
at  the  maturity  of  the  bills,  the  plaintiffs  accepted 
fresh  bills,  which  the  defendants  negotiated,  and 
handed  the  proceeds  to  the  plaintiffs,  who  were 
thereby  enabled  to  take  up  the  first  acceptances^ 
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and  80  to  lei  defendants  have  the  benefit  of 
the  advance  for  a  further  time  without  being 
under  cash  advance.  In  1873  the  partnership 
of  R.  and  .H.  ceased  bj  efflux  of  time,  and  it  was 
agreed  between  them  that  H.  should  take  over  the 
whole  stock  of  the  old  firm.  The  plaintifb  had 
notice  of  this.  At  the  dissolution  of  the  part- 
nership there  werd  'aooeptanoes  of  the  plaintiffs 
running,  and  they,  after  the  notice,  renewed  the 
biUs,  according  to  the  old  practioCf  by  accepting 
fresh  drafts  of  H.  alone.  When  the  goods  were 
sold,  the  remittances  were  not  sufficient  to  meet 
the  plaiatiffs*  advances,  and  they  brought  an 
action  against  R.  and  H.  to  recover  the  balance. 
R.  raised  as  a  defence,  that  he  had,  by  the  agree- 
ment between  him  and  H.,  become  only  a  surety 
for  H.,  instead  of  a  principal  joint  debtor  ;  and 
that  the  plainti&,  by  giving  H.  time  after  notice 
of  this  had  discharged  R. : — Held,  that  R.  and 
H.  could  not  change  their  position  with  regard 
to  the  plaintifb  without  their  assent,  and  so 
deprive  them  of  the  right  they  had  to  treat  both 
R.  and  H.  as  principal  debtors;  that  R.  was 
therefore  not  discharged  by  the  giving  time  toH. 
by  means  of  the  fresh  acceptances.  Swire  v.  Bed- 
wan,  1  Q.  B.  D.  536 ;  36  L.  T.  470 ;  24  W.  R.  1069. 

Continuing  Bnainess  after  Tenn..]  —  B.,  as 
principal,  gave  to  his  partner,  C,  a  bond,  which 
was  executed  by  L.  as  surety,  indemnifying  him 
from  all  loss  from  the  partnei^ip  business,  it 
being  stipulated  by  the  articles  of  partnership 
that  the  business  should  continue  for  five  years  ; 
that  in  case  either  partner  should  retire,  and  the 
other  be  desirous  of  continuing  the  business,  the 
continuing  partner  might  toke  the  retiring 
partner's  share  of  the  partnership  assets  at  a 
valuation ;  and  that  if  at  the  expiration  of  the 
partnership  term  either  of  the  partners  should  be 
desirous  of  carrying  on  the  business,  and  should 
neglect  or  refuse  to  purchase  his  partner's  share 
in  the  i^isets  at  a  valuation,  then  the  assets 
should  be  realised,  the  debts  paid  out  of  the 
proceeds,  and  the  surplus  divided  between  the 
partners  according  to  their  interests.  At  the 
expiration  of  the  partnership  term  neither  of  the 
partners  retired,  but  without  consulting  L.,  con- 
tinued to  carry  it  on  for  about  twenty  months 
longer,  at  the  end  of  which  time  C.  retired, 
leaving  the  whole  partnership  assets  in  the 
hands  of  B.,  by  whom  the  business  was  con- 
tinued tiU  B.'s  bankruptcy,  about  three  months 
afterwards.  B.  afterwards  absconded,  leaving 
the  concern  insolvent,  and  C.  was  compelled  to 
liquidate  the  liabilities  of  the  partnership  : — 
Held,  that  inasmuch  as  by  the  articles  the  part- 
nership ought  to  have  been  wound  up  at  the 
expiration  of  the  term  limited  by  the  articles,  it 
was  not  competent  to  C.  to  agree  to  its  con- 
tinuance without  the  consent  of  L.,  and  yet  to 
hdld  L.  liable  as  surety  upon  the  bond  ;  and 
that  C,  therefore,  was  ngt  entitled  to  put  the 
bond  in  force  against  L.  Small  v.  Currle,  5 
De  G.  M.  &  G.  HI ;  2  Eq.  R.  639  ;  23  L.  J.,  Ch. 
746  ;  18  Jur.  731. 

Breaoh  after  Death  of  Partner—Before  other 
Change.] — Action  by  A.,  surviving  obligee  of  a 
bond,  against  a  surety.  The  condition  of  the 
bond  recited  that  A.,  B.  and  P.  had  entered  into 
co-partnership,  and  that  it  had  been  agreed  that 
P.  should  be  the  acting  partner,  and  that  he  and 
his  surety  should  become  bound  to  A.  and  B., 
and  it  was  conditioned  for  the  performance  by 
P.  of  the  covenants  on  his  part  to  be  observed  in 


a  deed  of  co-partnership  of  the  1st  of  January, 
1830,  and  made  between  A.,  B.  and  P.,  and  also- 
for  the  delivery  to  A.  and  B.  by  P.,  during  such 
time  as  he  should  continue  the  acting  partner  in 
the  trade  of  the  co-partnership,  of  a  true  account 
of  all  moneys  which  should  oome  to  his  hands. 
A  plea  averred  performance  by  P.  in  the  words 
of  the  condition,  to  A.  and  B.  during  the  life  of 
B.,  and  to  A.  since  the  decease  of  B.  The  part- 
nership deed  provided  that  the  parties  would, 
from  the  day  of  date  of  the  deed,  and  up  to  the 
1st  July,  1841,  be  partners  ;  that  P.  should  be 
sole  acting  partner,  and  that  he  should,  during 
the  term  of  the  co-partnership,  discharge  the 
duties  of  acting  partner ;  that  once  every  year 
the  parties  thereto  would  meet  and  settle 
accounts  relative  to  the  co-partnership  ;  that  if 
any  of  them,  the  parties  thereto,  their  executors 
and  administrators,  should  wish  to  withdraw 
from  the  co-partnership  at  the  end  of  the  seventh 
year  of  the  co-partnership,  he  might  do  so  on 
giving  notice,  and  that  the  deed  of  co-partnership 
should  determine-  as  to  the  party  giving  such 
notice.  The  deed  provided  that  any  of  the  part- 
ners of  the  joint  trade  or  business  should  be  at 
liberty  to  tranter  in  his  lifetime  his  share  therein 
or  any  part  to  any  one  or  more  of  his  sons,  and 
to  dispose  of  his  share  by  will  to  any  person  or 
persons  whatsoever,  and  that  the  son  or  sons,  or 
other  person  or  persons  to  whom  any  such  transfer 
or  disposition  should  be  made,  or  in  case  of  th& 
death  of  a  partner  without  such  transfer  or  dis^ 
position,  that  the  executors  or  administrators  of 
such  partner  so  dying,  should  be  deemed  a  part- 
ner or  partners  in  the  joint  concern  during  the 
residue  thereof.  The  replication  assigned  as  a 
breach  of  the  condition  that  P.,  after  the  decease 
of  B.,  one  of  the  partners,  delivered  false  accounts. 
At  the  trial  a  breach  was  proved  to  have  been 
committed  as  assigned  after  the  death  of  B.,  but 
before  anyjother  change  in  the  firm  had  taken 
place  : — Held,  that  as  the  condition  in  the  bond 
for  P.'s  accounting  to  A.  and  B.  applied  merely 
to  the  co-partnership  by  the  three  parties  to  the 
deed,  the  obligation  of  the  surety  had  determined 
on  the  death  of  B.  Chapman  v.  Beckington, 
3  G.  &  D.  33  ;  3  Q.  B.  703  ;  12  L.  J.,  Q.  B.  61 ;  7 
Jur.  62. 


Separate  Seonritiet  of  Deoeased  Partner.] 


— A  partnership  composed  of  three  persons,  A., 
B.  and  C,  gave  a  joint  and  several  bond  to  a 
bank,  to  cover  advances  to  be  made  to  them  by 
the  iMnk  on  a  cash  credit ;  and  in  that  bond  two 
estates  held  by  A.  were  especially  named  as  part 
securities  for  these  advances.  A.  died  : — Held, 
that,  by  his  death,  the  partnership  was  dissolved, 
and  the  security,  so  far  as  his  estates  were  con- 
cerned, was  no  further  continued  ;  no  arrange- 
ment between  the  surviving  partners,  or  between 
them  and  the  bank,  for  the  purpose  of  settling 
the  general  accounts,  being  capable  of  affecting 
the  security.  Bank  of  Scotland  v.  Christie^  8 
CI.  &  F.  214. 

After  the  death  of  A.,  the  bank  continued  as 
before  its  dealings,  with  •the  partnership,. consti- 
tuted by  B.  and  C. ;  and  at  a  certain  period  pay- 
ments made  to  the  bank  balanced  the  debt  due 
to  it  at  the  time  of  A.*s  death  : — Held,  that  the 
separate  liability  of  A.'s  estates  was  thereby  dis- 
charged,   lb, 

Aetion,  by  whom.] — ^An  action  may  be  main- 
tained upon  a  bond  expressed  to  be  payable  to  a 
mercantile  firm,  by  tne  persons  who  actually 
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constituted  the  firm  when  the  bond  vas  exe- 
cuted.  MoUer  v.  Lambert,  2  Camp.  548 ;  11 
R.  R.  796. 

Conitmctloii.] — ^A  company  guaranteed  a  firm 
consisting  of  two  partners  in  trade,  against  loss 
in  respect  of  their  gross  annual  returns.  The 
gliarantee  was  subject  to  the  following  condi- 
tions :  "If  a  member  of  this  company  shall  die, 
or  if  any  member  guaranteed  with  respect  to  his 
gross  or  particular  trade  debts  shall  cease  to  be 
such  trader,  his  guarantee  or  contract  shall 
become  void  upon  such  death,  or  (if  such  trader) 
on  his  retiring  from  such  trade  "  : — Held,  that 
under  this  condition  the  guarantee  became  void 
upon  the  retirement  of  one  of  the  two  partners 
from  the  trade.  Soltency  Mutual  Ouarantce  Co. 
T.  Freeman,  7  H.  &  N.  17 ;  31  L.  J.,  Ex.  197. 

A  guarantee  was  addressed  in  the  alternative 
**  to  Messrs.  A.  &  Co.,  or  the  person  or  persons 
for  the  time  being  carrying  on  the  business"  of 
that  firm  : — Held,  no  variance,  no  change  in  the 
firm  having  in  fact  taken  place.  Boyd  v.  Mvyle, 
2  C.  B.  644. 

A  declaration  by  A.  against  B.  upon  a  guarantee 
stated,  that  in  consideration  of  advances  already 
made  by  A.,  and  that  A.  would  from  time  to  time 
make  advances  to  C,  B.  promised  to  repay  A.  the 
last-mentioned  advances.  The  consideration  on 
the  face  of  the  guarantee  was  '*  in  consideration 
of  advances  made  and  to  be  made  by  A.,  or  by 
any  other  pei-sons  of  whom  A.'s  firm  might  from 
time  to  time  consist " : — Held,  a  variance.  Chap- 
wan  V.  Sutton,  2  C.  B.  634 ;  3  D.  &  L.  646  ;  15 
L.  J.,  C.  P.  166. 

A  g^uarantee  given  in  these  terms,  "In  con- 
sideration of  advances  made  and  to  be  made  by 
A.  and  B.,  or  by  any  other  persons  of  whom  their 
film  may  from  time  to  time  consist,  in  the  way  of 
loan,  we  jointly  and  severally  hereby  guarantee 
to  A.  and  B.  the  repayment  of  the  advances,  and 
to  indemnify  them  against  any  loss  by  reason  of 
such  advances,  our  liability  not  to  exceed  1,000Z. ; 
this  guarantee  to  be  a  continuing  guarantee,  and 
to  be  a  security  to  A.  and  B.  to  the  extent  of 
1,000Z.,  for  the  whole  of  any  balance  which  may 
from  timQ  to  time  or  at  any  time  become  due  to 
A.  and  B.,  or  to  the  persons  for  the  time  being 
constituting  the  firm,"  discloses  a  sufficient  con- 
sideration for  the  promise,  though  there  has  been 
no  change  in  the  firm.    lb, 

A  guarantee  for  the  future  debt  of  a  firm  is 
not  to  be  constiiied  as  a  continuing  one,  so  as  to 
bind  a  party  to  it  in  the  event  of  an  alteration 
in  the  firm,  unless  the  intention  of  the  parties 
shall  so  appear  either  by  express  stipulation  or 
by  necessary  implication  from  the  nature  of  the 
firm,  or  otherwise.  Backhouse  v.  Hall,  6  B.  &  S. 
507  ;  34  L.  J.,  Q.  B.  141 ;  11  Jur.  (N.S.)  562 ;  12 
L.  T.  375  ;  13  W.  R.  664. 

The  following  guarantee,  given  to  a  banking 
firm,  "  In  consideitition  that  you  have,  at  our 
instance  and  request,  consented  to  open  an 
account  with  the  firm  of  G.  W.  and  W.  J.  Hall, 
shipbuilders,  Monkwearmouth,  we,  and  each  of 
us,  do  hereby  guarantee  the  payment  to  you  of 
the  moneys  that  at  any  time  may  become  due, 
not  exceeding  5,000/.,  such  payment  by  us  not  to 
be  made  at  a  shorter  date  than  twelve  months 
from  this  date,"  does  not  come  within  the  proviso 
in  the  above  enactment,  as  it  does  not.  appear, 
either  by  express  stipulation  or  necessary  impli- 
cation, that  the  guarantee  was  to  continue, 
notwithstanding  a  change  in  the  persons  con- 
stituting the  firm.    Jb. 


The  19  &  20  Vict.  c.  97,  s.  4,  is  simply  an 
affirmance  of  the  law  as  it  previously  stood.    Ib» 

An  acte  de  cautionement  made  in  Lower 
Canada  by  C.  and  others  recited,  that  M.,  who  had 
been  a  member  of  the  firm  of  C.  &  Sons,  required 
pecuniary  assistance  to  meet  the  engagements  of 
that  firm,  which  was  agreed  to  be  affoixled  by  a 
bank,  and  by  such  acte,  C.  and  others  agreed  to 
become  sureties,  and  made  themselves  jointly 
liable  for  all  debts  theretofore  contracted,  and 
generally,  for  all  the  then  present  and  future 
debts  and  liabilities  of  M.  with  the  bank.  M.  for 
some  time  after  this  agreement  traded  alone.  He 
afterwards  traded  with  other  persons,  and  con- 
tracted debts  with  the  bank,  which  had  no 
reference  to  the  firm  of  C.  &  Sons,  or  to  M.'s  sole 
trading : — Held,  first,  that  there  was  no  difference 
between  the  French  law,  as  administered  in 
Lower  Canada,  and  the  English  law,  upon  the 
question  of  suretjrship.  Bank  of  Brituk  North 
America  v.  Cuvillier,  14  Moore,  P.  C.  187  ;  4  L.  T. 
159. 

Held,  secondly,  that  although  the  recital  in  that 
instrument  was  special,  yet  it  did  not  control  the 
generality  of  the  subsequent  operative  words,  so 
as  to  exclude  from  its  operation  the  liability  of 
the  sureties  for  the  advances  made  by  the  bank 
toM.    lb. 


7.  Giving  Time. 

General  Bole.] — If  after  a  right  of  action 
accrues  to  a  creditor  against  two  or  more  persons, 
he  is  informed  that  one  of  them  is  a  surety  only, 
and,  after  that,  he  gives  time  to  the  principal 
debtor  without  the  consent  and  knowledge  of 
the  surety,  the  rule  as  to  the  discharge  of  the 
surety  applies.  Otercnd,  Chimey  4"  CO'  ▼•  Oriental 
Financial  (hrporation,  L.  R.  7  H.  L.  348 ;  31 
L.  T.  322.  Aflirming  41  L.  J.,  Ch.  332  ;  20  W.  R. 
253. 

A  creditor  giving  the  principal  debtor  further 
time  for  payment  discharges  the  surety.  Nisbet 
V.  SmiUi,  2  Bro.  C.  C.  579. 

'Holder  of  a  bill  giving  time  to  the  acceptor 
discharges  the  drawer.  Wileon,  Ex  parte,  II 
Ves.  410  ;  8  R.  R.  194. 

By  giving  time  to  the  principal,  the  grantee  of 
annuity  exonerates  the  surety  for  past  and  future 
arrears.  Eyre  v.  Bartrop,  3  Madd.  221  ;  18 
R.  R.  216. 

Surety  by  Bond.] — It  was  not  any  defence  at 
law,  to  an  action  on  a  bond  against  a  surety, 
that  by  a  parol  agreement  time  had  been  given 
to  the  principal.  Darey  v.  Prendergraia,  5 
B.  &  Aid.  187  ;  2  Chit.  336  ;  6  Madd.  124. 

A  court  of  equity  will  not  relieve  a  surety  by 
bond  upon  the  ground  of  the  creditor  having 
given  time  to  the  principal  debtor,  unless  there 
has  beenran  express  and  positive  contract  between 
them  for  that  purpose.  Heath  v.  Key,  1  T.  &  J. 
434. 

Meaning  ol] — Giving  time  to  the  principal, 
means,  giving  such  time,  without  the  consent  or 
knowledge  of  the  surety,  as  prevents  the- creditor 
from  resorting  to  the  principal  on  the  day 
appointed,  and  thus  puts  the  surety,  who  expects 
that  this  resort  will  be  made  in  the  first  instance, 
in  a  woi-se  situation  than  he  was  before.  But  an 
arrangement  between  the  creditor  and  principal, 
of  such  a  nature  as  may  induce  the  creditor  to 
give  time,  but  does  not,  by  its  terms,  bind  him  to 
do  so,  is  not  such  "  giving  time  *'  as  renders  the 
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surety's  ^sitaation  worse  than  it  was  before.  A 
mere  voluntary  abstaining  to  pursue  to  judgment 
is  not  giving  time.  Bell  v.  BanJu^  8  Scott  (N.B.) 
497  ;  3'  Man.  &  G.  258. 

Taking  Hew  Beonrity.] — Merely  giving  an 
additional  security  by  a  principal  wiU  not.  dis- 
charge a  surety,  but  if  the  giving  of  such  security 
is  really  a  consideration  for  giving  time  to  the : 
principal,  it  wiU  do  so.  Overendf  Cfwmey  ^  Co. 
V.  Orlttntal  Financial  Chrporatian^  supra. 

Obligee  in  a  bond  with  a  surety,  without  com- 
munication with  the  surety,  takes  notes  from  the 
principal,  and  gives  further  time,  the  surety  is 
discharged.     Fordyce  v.  Ftrrd,  2  Ves.  J.  .539. 

Where  there  are  two  co-sureties,  and  the  credi- 
tor grants  a  further  loan  to  his  principal  debtor, 
and  takes  a  new  security  for  that  and  the  former 
loan,  and  gives  further  time  to  him  and  one  of 
the  sureties  only,  without  specially  reserving  his 
remedy  against  the  other  surety,  he  by  so  doing 
discharges  the  latter.  Vyiufr  v.  Hopkiiu^  6  Jur. 
889. 

Where  the  surviving  obligee  in  joint  and  several 
bonds  extended  the  time  of  payment  of  the  bonds 
for  three  years,  and  on  a  further  advance  took  a 
collateral  security,  reserving  his  right  against  the 
executors  of  the  deceased  obligee,  but  the  Arrange- 
ment was  concealed  from  them  : — Held,  that  by 
such  indulgence  they  were  discharged.  Oakeley 
V.  Pasheller,  4  CL  &  F.  207  ;  10  Bli.  (N.8.)  648. 
See  S.  a,  1  L.  J.,  Ch.  204. 

A  promissory  note  was  made  by  A.  and  B., 
payable  to  C,  to  secure  advances  from  C.  to  A. ; 
after  the  note  became  due,  it  was  agreed  between 
G.  and  A.,  without  the  privity  of  B.,  that  A.  should 
execute  a  warrant  of  attorney  to  D.,  as  trustee 
for  C,  to  secure  the  amount  of  the  note  and  a 
further  advance  made  by  C.  to  A. : — Held,  that  the 
acceptance  of  the  new  security  by  C,  unaccom- 
panied by  any  binding  engagement  on  his  part 
to  give  time  to  A.,  did  not  discharge  B.  Bell  v. 
Bankf,  3  Man.  &  G.  258 ;  3  Scott  (N.B.)  497. 
S.  P.,  Bell  V.  Sliuttlewiyrth,  10  li.  J.,  C.  P.  239. 

C,  being  indebted  to  a  bank  on  foot  of  the 
overdraft  of  his  current  account  in  a  considerable 
sum,  indorsed  to  the  bank  a  bill  of  exchange  for 
2,000Z.,  accepted  by  the  defendant  and  payable 
three  months  after  date.  Before  the  bill  arrived 
at  maturity  C,  without  the  knowledge  of  the 
defendant,  executed  a  deed  of  mortgage  to  the 
bank  to  secure  the  sum  of  8,800/.,  which  was  the 
total  amount  then  due  by  him  on  foot  of  his 
overdraft.  The  deed  recited  a  previous  equitable 
mortgage  by  deposit  by  C,  to  secure  overdrafts 
of  his  current  account,  and  contained  a  covenant 
by  C.  for  the  payment  of  the  principal  sum  of 
8,800/.  and  interest  on  a  day  three  months  sub- 
sequent to  the  date  of  the  mortgage : — Held,  that 
the  taking  of  the  mortgage  by  the  bank  con- 
stituted a  giving  of  time  to  the  principal  debtor, 
and  therefore  that  the  defendant  was  discharged 
from  liability.  Munster  and  Leinster  Bank  v. 
France,  24  L.  R.,  Ir.  82— C.  A. 

Taking  Bill  for  Portion  of  Debt.]— The  defen- 
dants were  sureties  to  the  plaintiffs  for  H.  D.,  on 
a  continuing  guarantee  for  the  value  of  goods  to 
be  supplied  by  the  plaintiffs  to  H.  D.,  not  exceed- 
ing 300/.  in  all.  The  plaintiffs,  without  the 
defendants'  knowledge  or  consent,  having  taken 
from  H.  D.  a  bill  at  three  months  still  current 
for  45/.,  on  account  of  portion  of  the  sum  due 
for  goods  supplied  to  H.  D.,  the  actual  amount 
due  having  been  previously  ascertained : — Held, 


that  the  defendants  were  not  released  from 
liability  to  pay  the  balance  of  the  sum  due  for 
the  goods  supplied  to  H.  D.,  under  the  guarantee, 
but  were  only  discharged  to  the  extent  of  the 
45/.  for  which  the  bill  was  taken.  Dotoden  v» 
LerU,  14  L.  R.,  Ir.  307. 

ConiolidatioA  of  Seenritiei.]— The  defendant, 
by  a  deed  dated  the  4th  of  September,  1857, 
covenanted  to  pay  on  the  4th  of  March,  1858, 
the  sum  of  450/.  and  interest  advanced  to  one  B., 
and  secured  by  a  mortgage  on  certain  property. 
By  a  deed  dated  the  15th  of  December,  1884,  to 
which  the  defendant  was  not  a  party,  given  to 
secure  an  advance  of  3,200/.  made  to  B.  by  the 
plaintiff,  and  by  which  the  mortgage  of  1857  and 
mortgages  on  other  property  were  consolidated,, 
the  mortgagees  of  the  d(^  of  1857,  in  considera- 
tion of  the  payment  of  their  debt,  conveyed  to- 
the  plaintiff  the  full  benefit  of  the  covenants- 
and  other  powers  in  their  mortgage-deed  for 
securing  the  payment  of  the  sum  of  450/.  and 
interest,  and  of  all  securities  for  the  same ;  and 
B.  covenanted  to  pay  the  whole  sum  of  3,200/., 
with  interest,  on  the  19th  of  January,  1885 : — 
Held,  that  the  covenant  in  the  deed  of  1884, 
fixing  the  date  of  repayment  of  the  whole  sum 
of  3,200/.  was  inconsistent  with  the  covenant  ini 
the  deed  of  1857  as  to  the  <iate  for  repaying  the- 
450/. ;  and  being  equivalent  fo  giving  time  to  the 
principal  debtor,  the  defendant  was  therefore 
discharged  from  liability  as  surety.  Bolton  v. 
Buckenhum,  60  L.  J.,  Q.  B.  261  ;  [1891]  1  Q.  B. 
278  ;  64  L.  T.  278  ;  39  W.  R.  293— C.  A. 

Oonf anting  to  Payment  by  Initalmenta.] — A 

father  gave  a  bond  to  secure  the  repayment  in 
four  years  of  a  simple  contract  debt  due  by  his- 
son.  Upon  the  death  of  the  father,  the  creditor 
commenced  proceedings  against  his  estate  for  the 
recovery  of  the  debt,  but  afterwards  stayed  those 
proceedings  upon  obtaining  from  the  son,  who- 
was  heir  to  the  father,  and  the  widow,  who  was 
his  personal  representative,  a  joint  bond  for  the 
payment  of  the  same  debt  by  instalments:—' 
Held,  that  the  estate  of  the  father  as  surety  was . 
discharged,  both  on  the  ground  of  time  given  to- 
the  son,  and  because  the  second  bond  was  to  be 
considered  as  given  in  substitution  for  the  first. 
Clarke  \,*Henty,  3  Y.  &  Coll.  187  ;  2  Jur.  918. 

A.  and  B.  entered  into  a  joint  and  several  bond 
for  securing  a  sum  of  money  advanced  to  A.  by 
his  bankers.  Some  years  afterwards,  A.*s  account 
being  overdrawn,  an  account  was  settled  between 
A.  and  the  bankers,  in  which  the  money  secured 
by  the  bond  was  treated  as  remaining  due  from 
A.  The  bankers  then  took  a  warrant  of  attorney 
from  A.  for  securing  payment  of  the  balance 
found  due,  by  instalments  at  distant  periods. 
Before  all  the  instalments  were  paid  A.  became 
bankrupt.  It  being  proved  that  B.  was  privy  to 
the  settlement  of  accounts  and  to  the  warrant  of 
attorney  : — Held,  that  he  was  not  discharged  by 
the  time  given  to  A.  Tyson  v.  Cox^  Turn.  &  R. 
395 :  24  R.  R.  79. 

In  an  action  by  the  payee  against  the  maker 
of  a  note,  the  plaintiff  proved  a  joint  and  several 
note  made  by  the  defendant  and  another  person. 
The  defendant  then  proved  that  he  was  a  mero 
surety,  having  become  a  party  to  the  note  at  the 
request  of  the  other  person  who  was  indebted  to 
the  plaintiff,  and  that  the  note  not  having  been 
paid  when  it  became  due,  the  plaintiff,  in  Hilary- 
term,  1828,  brought  an  action  against  the  prin- 
cipal, which  being  about  to  be  tried  at  the  spring 
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assizeSf  1828,  the  plaintiff  took  a  cognovit  for  the 
debt  payable  by  three  instalments,  the  first  on 
the  28th  of  April,  the  others  in  May  and  June  ; 
■  but  if  the  defendant  failed  ,in  payment  of  any 
of  these  instalments,  the  plaintiff  was  to  be  at 
liberty  immediately  to  enter  up  judgment  and 
issue  execution  for  the  whole  sum.    The  first  in- 
stalment was  not  duly  paid  : — Held,  that  as  the 
plaintiff,  if  he  had  proceeded  in  the  action,  could 
not  have  obtained  judgment  and  issued  execu- 
tion before  the  28th  of  April,  the  plaintiff  did 
.not,  by  taking  the  cognovit,  give  any  time  to  the 
])rincipal  debtor.    Price  v.  Edmunds,  10  B.  &  C. 
.578;  8  L.  J.  (0.8.)  K.  B.  119. 

By  Judgment  or  Order  by  Conient.] — ^A.and 
B.  were  indebted  as  principal  and  surety  to  C. 
B.  dies,  and  C.  in  a  creditors*  suit  obtains  a 
decree  against  his  estate.  Af  terwanls  C.  sues  A., 
and  takes  a  judgment  by  arrangement,  giving 
time,  without  the  know^ledge  of  the  surety  : — 
Held,  that  this  did  not  discharge  the  surety. 
Jenkins  v.  RohcrUon^  2  Drew.  831 ;  23  L.  J., 
Ch.  816. 

S.,  as  principal,  and  the  defendant,  as  his 
surety,  were  jointly  and  severally  indebted  to  the 
plaintiffs  in  the  sum  of  1,096Z.  upon  three  pro- 
missory notes.  S.  carried  an  arrangement  in  the 
oourt  of  bankniptcy  with  his  creditors  for  20*. 
in  the  pound,  payable  by  four  equal  instalments 
in  four,  eight,  twelve  and  sixteen  months 
respectively,  the  last  instalment  to  be  secured  by 
S.  lodging  the  amount  thereof  with  the  official 
assignee  on  or  before  a  certain  date.  S.  made 
default  to  the  extent  of  71 5Z.  in  lodging  the 
Amount  of  the  fourth  instalment,  and  the  plain- 
tiffs, to  whom  4,850Z.  was  then  due,  including  the 
Amount  of  the  said  promiraory  notes,  consented 
that  the  moneys  in  court  should  be  appropriated 
to  paying  in  full  the  last  instalment  to  the  other 
•cr^itors  befoi*e  paying  them,  and  that  S.  should 
have  further  time  to  lodge  the  715^.  An  order 
was  made  by  the  court  of  bankruptcy,  grounded 
on  the  plaintiffs*  consent,  so  appropriating  the 
moneys  in  court,  and  extending  the  time  for 
lodging  the  715/.  S.  never  lodged  or  paid  this 
sum.  in  an  action  by  the  plaintiffs  against  the 
defendant  on  the  promissory  notes,  the  defendant 
contended  that  by  this  consent  of  the  plaintiffs 
he  was  discharged.  The  plainti&  having  waived 
their  claim  to  one-fourth  of  the  amount  8ecured 
by  the  promissory  notes,  judgment  was  entered 
ior  them  for  the  remaining  three-fourths  : — 
Held,  that  the  extension  of  time  for  the  lodg- 
ment by  S.  of  the  last  instalment,  although 
made  upon  the  plaintiffs*  consent,  was  a  judicial 
Act  and  did  not  discharge  the  defendant  from 
liability  for  at  least  the  three-fourths,  for  which 
judgment  was  entered.  Semble,  even  as  to  the 
one-fourth  waived  by  the  plaintiffs,  the  proceed- 
ings in  question  would  not  have  operated  as  a 
discharge  to  the  defendant.  Provincial  Bank 
V.  Custen,  18  L.  R.,  Ir.  382— C.  A. 

Bepleyin — Reference  to  Arbitrator — Enlarge- 
ment of  Time  for  Award.] — Where  action  in 
replevin  is  by  agreement  referred  to  arbitration, 
and  without  consent  or  privity  of  surety  in  bond, 
time  for  award  is  enlarged,  surety  becomes  dis- 
'Charged.  Bovoniaker  v.  Moore,  7  Price,  223  ;  21 
B.  R.  758. 

Court  will  grant  injunction  to  restrain  land- 
lord from  proceeding  at  law  on  assignment  of 
replevin  bond  against  the  sureties,  if  there  has 
>been  an  agreement  to  refer,  and  a  reference 


I  between  landlord  and  tenant  (the  debtor)  with- 

I  out  concurrence  of  surety,  whereby  ])erformance 

of  condition  of  bond  (to  proceed  with  effect) 

has  been  suspended.     S,  6'.,  3  Price,  214  ;  21 

R.  R.  758. 

Staying  Ezeontion.]— Creditor  sued  the  prin- 
cipal by  direction  of  the  surety,  .but  wiUiout 
his  privity  agrees  to  stay  execution,  the  surety 
is  discharged.  Bees  v.  JBerrington,  2  Yes.  J. 
543. 

*  * 

Conrse  of  Bof  ineii—Eenewing  Bille.] — R.  and 
H.,  being  in  partnership,  wei-e  in  the  habit, 
through  the  plaintiff's  firm,  of  consigning  goods 
to  B.  and  S.,  in  China,  for  sale ;  the  proceeds 
were  remitted  to  the  plaintiffs  in  London,  against 
which  they  accepted  bills  drawn  by  R.  and  H. 
and  which  they  discounted.  If  the  remittances 
did  not  put  the  plaintiffs  in  funds  when  the  bills 
became  due,  the  defendants  were  bound  to  make 
up  the  deficiency.  By  long  practice,  though 
there  was  no  actual  agreement,  if  the  goods  were 
not  sold  at  the  maturity  of  the  bills,  the  plaintiffs 
accepted  fresh  bills,  which  the  defendants  nego- 
tiated,  and  handed  the  proceeds  to  the  plaintifEs, 
who  were  thereby  enabled  to  take  up  tlie  first 
acceptances,  and  so  to  let  defendants  have 
the  benefit  of  the  advance  for  a  further  time 
without  being  under  cash  advance.  In  1873  the 
partnership  of  R.  and  H.  ceased  by  efflux  of  time, 
and  it  was  agreed  between  them  that  H.  should 
take  over  the  whole  stock  of  the  old  firm.  The 
plaintiffs  had  notice  of  this.  At  th^  dissolution 
of  the  partnership  there  were  acceptances  of  the 
plaintiffs  running,  and  they,  after  the  notice, 
renewed  the  biUs,  according  to  the  old  practice, 
by  accepting  fresh  drafts  of  H.  alone.  When  the 
goods  were  sold,  the  remittances  were  not  suffi- 
cient to  meet  the  plaintiffs*  advances,  and  they 
brought  an  action  against  R,  and  H.  to  recover 
the  balance.  R.  raised  as  a  def<ence,  that  he  had, 
by  the  agreement  between  him  and  H.,  become 
only  a  surety  for  H.,  instead  of  a  principal  joint 
debtor ;  and  that  the  plaintiffs,  by  giving  H. 
time  after  notice  of  this,  had  discharged  R. : — 
Held,  that  R.  and  H.  could  not  change  their 
position  with  regard  to  the  plain tifb  without 
their  assent,  and  so  deprive  them  of  the  right 
they  had  to  treat  both  R.  and  H.  as  principal 
debtors ;  that  R.  was  therefore  not  dischai^ged 
by  the  giving  time  to  H.  by  means  of  the  fresh 
acceptances.  Swire  v.  Bedman,  1  Q.  B.  D.  536  ; 
35  L.  T.  470  ;  24  W.  R.  1069. 

Semble,  even  if  the  giving  fresh  acceptances 
would  have  otherwise  discharged  R.,  that,  as  it 
was  only  a  continuance  of  the  old  practice  to 
which  R.  was  a  party,  it .  would  not  haye  dis- 
charged him.    lb, 

A.  guaranteed  the  payment  of  any  goods  to  be 
supplied  by  B.  to  C.  bietween  the  2nd  of  April, 
1814,  and  the  2nd  of  April.  1815.  Although  no 
period  of  credit  was  specified,  this  could  not  be 
taken  as  a  guarantee  for  an  unlimited  period, 
but  to  be  restrained  by  the  usual  course  of  trade ; 
and  C.  having  accepted  bills  for  the  amount 
of  the  goods  delivered,  which  B.  permitted  him 
to  renew  when  payable,  without  any  communi- 
cation to  A.  on  the  subject  of  such  renewal : — 
Held,  that  A.  was  discharged  from  his  guarantee, 
by  virtue  of  the  rule  that  a  creditor,  giving  fur- 
ther time  to  the  principal  debtor,  without  the 
consent  of  the  surety,  releases  the  surety  ;  and 
that,  although  it  was  proved  that  the  renewal 
was  given  only  in  consequence  of  C.'s  inability 
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to  pay,  and  that  -no  injury  could  accrue  to  A., 
the  surety  being  himself  the  fit  jadge  of  what  is 
or  is  not  for  his  own  benefit.  SamueU  v.  Howarth^ 
3Mer.  272;  17  R.  R.  81. 

The  following  guarantee  was  given  in  January, 
1825,  to  certain  bankers:  *^ Please  to  open  an 
account  with  and  honour  the  cheques  of  B.,  on 
mill  account,  for  whom  I  will  be  responsible." 
The  account  having  been  opened,  the  bankers 
made  advances  to  B.  from  time  to  time  till 
February,  1827,  when  they  ceased ;  a  large 
balance  was  then  due  to  them  from  B.,  who,  in 
October  of  that  year,  paid  a  sum  into  the  bank 
on  account  of  it ;  in  February,  1828,  the  bankers 
took  an  acceptance  from  B.,  at  three  months,  for 
the  balance  of  his  account,  with  interest,  with- 
out the  guarantor's  knowledge ;  in  several  pre- 
vious instances  the  bankers  had  taken  similar 
acceptances  from  customers  who  had  overdrawn 
their  accounts ;  but  though  the  guarantor  had 
been  consulted  by  them  as  their  attorney  on  the 
dishonour  of  several  of  them,  it  was  not  shewn 
that  he  was  aware  of  the  practice  of  the  bank 
in  that  particular : — Held,  that  the  taking  the 
acceptance  from  the  principal  debtor  by  the 
'  parties  guaranteed,  without  the  knowledge  or 
assent  of  the  surety,  was  a  giving  time  to  the 
principal,  which  altered  the  situation  of  the 
surety,  and  therefore  discharged  him  from  liability 
on  the  guarantee.  Howell  v.  Jones^  4  Tyr.  548  ; 
1  C.  M.  &  R.  97  ;  3  L.  J.,  Ex.  256. 

A  guarantee  was  given  by  the  defendant,  in 
consideration  of  the  plaintiffs  giving  A.  a  cur- 
rent credit,  to  make  good,  upon  the  event  of  his 
failure,  any  deficiency,  not  exceeding  a  certain 
sum  ;  a  short  time  after  the  guarantee  was  given, 
a  bill  which  had  been  previously  given  by  A.  to 
the  plaintiff  was  dishonoured,  and  the  plaintiff 
permitted  him  to  renew  it  without  giving  any 
notice  of  the  transaction  to  the  defendant : — 
Held,  that  this  was  not  such  a  failure  of  the 
principal  as  to  entitle  the  surety  to  a  notice 
of  the  renewal  of  the  bill.  Carr  v.  Brown^  12 
Moore,  62. 

If  a  surety  of  a  bill  assents  to  its  being  re- 
newed, he  is  not  discharged.  Torrance  v.  Bank 
of  BritUh  NoHh  America,  L.  R.  5  P.  C.  246 ; 
29  L.  T.  109 ;  21  W.  R.  329. 

A.  at  the  request  of  B.,  and  on  his  promises 
that  he  would  share  any  loss  or  liability  which 
he  might  thereby  incur,  accepted  a  bill  at  three 
months  for  the  accommodation  of  C.  At  the 
maturity  of  the  bill,  C.  being  unable  to  meet  it, 
it  was  agreed  between  the  holders  and  A.  and  C. 
(without  the  knowledge  of  B.),  that  another  bill 
should  be  drawn  for  the  amount,  in  substitution 
of  the  former  acceptance.  A.  having  been  obliged 
to  pay  the  second  bill,  sued  B.  on  his  indemnity : — 
Held,  that  B.*s  liability  on  his  undertaking  was 
not  discharged  by  the  renewal  of  the  bill,  the 
parties  not  standing  in  the  position  of  creditor 
and  principal  and  surety.  Way  v.  Hearn^  11 
€.  B.  (N.S.)  774  ;  32  L.  J.,  C.  P.  34. 

See  also  Orahame  v.  Orahame^  ante,  col. 
1163. 

Original  Debt  Paid  oft] — In  considera- 
tion of  the  plaintiff  supplying  C.  with  goods,  the 
defendant  agreed  to  be  answerable  up  to  2002. 
for  the  price  of  goods  supplied  to  C.  at  any  time 
due  to  the  plaintiff  on  an  account  current  after 
two  months  credit.  Some  time  after,  332/.  being 
due  from  C.  to  the  plaintiff  for  goods  supplied, 
0.  executed  a  mortgage  deed  to  the  plaintiff  as 
security  for  the  then  existing  debt,  and  for  any 


future  debt  for  goods  to  be  supplied.  The  deed 
contained  a  proviso  that  if  C.  paid  the  plaintiff 
the  332/.  in  six  months  from  its  date,  and  all 
sums  due  for  future  supplies  in  six  months  from 
their  date,  without  prejudice  to  the  plaintiff^s 
right  not  to  give  credit  in  respect  of  future 
supplies,  the  mortgaged  premises  were  to  be 
reconvened  to  C.  There  was  also  a  covenant  to 
pay  the  existing  debt  in  six  months,  and  future 
debts  within  six  months  from  their  accruing 
due,  without  prejudice  to  the  plaintiff's  refusing 
to  give  credit  for  future  debts.  The  parties  in 
fact  dealt  on  a  two  months'  credit  only.  In  the 
course  of  dealing,  C.  paid  off  the  332/.  A  further 
debt  exceeding  200/.  having  subsequently  accrued, 
which  C.  could  not  pay,  the  plaintiff  sued  the 
defendant  on  the  guarantee.  He  pleaded  that 
he  was  discharged  by  time  having  been  given  by 
the  plaintiff  to  C.  : — Held,  that  by  the  mortgage 
deed  the  plaintiff  did  not  give  time  to  C,  except 
in  respect  of  the  332/.  debt,  and  that,  as  that 
debt  had  long  been  discharged,  the  giving  that 
time  did  not  prejudice  the  surety  as  to  other  and 
future  debts  due  from  C.  to  the  plaintiff ;  and 
that,  as  in  fact  only  a  two  months*  credit  was 
given  by  the  plaintiff  to  C,  the  guarantee 
remained  in  force,  and  that  the  defendant  was 
liable,  up  to  200/.,  on  C.'s  failure  to  pay  the  sum 
due  in  respect  of  goods  supplied  by  the  plaintiff 
to  C.  subsequently  to  the  mortgage  deed.  Binj' 
ham  V.  Corbitt,  34  L.  J.,  Q.  B.  37  ;  12  W.  R.  1030 
—Ex.  Ch. 


Agreement  not  to  presi  for  Bepajment 


in  ooniideration  of  Highet  Bate  of  Interest.  ]— 
The  plaintiffs  lent  1,000/.  to  B.,  one  of  their 
customers,  upon  the  security  of  a  joint  and 
several  promissory  note,  payable  on.  demand, 
made  by  B.  and  the  defendant,  a  solicitor,  and 
also  upon  the  deposit  of  the  deed^  of  a  house  of 
which  B.  was  the  owner,  together  with  a  memo- 
randum signed  by  B.  that  the  deeds  were  deposited 
as  security  for  any  general  balance,  not  exceeding 
1,000/.,  which  might  then  or  thereafter  be  due 
to  the  plaintiffs  from  him.  The  memorandum 
contained  an  undertaking  by  B.  to  execute  a 
legal  mortgage  of  the  house,  but  this  undertaking 
WAS  not  carried  out.  Subsequently,  in  March, 
1875,  an  arrangement  was  entered  into  without 
the  knowledge  of  the  defendant,  between  the 
plaintiffs  and  B.,  whereby  it  was  agreed  that 
the -plaintiffs  should  not  press  for  repayment  of 
the  loan,  but  that  B.  should  pay  instead  a  higher 
rate  of  interest  than  that  on  which  the  loan  was 
originally  made,  and  this  higher  rate  was  after- 
wards debited  to  B.  in  his  current  account.  The 
loan  and  current  account  were  always  kept 
distinct,  and  for  some  months  subsequent  to  this 
arrangement  the  plaintiffs  always  had  a  balanca 
exceeding  1,400/.  to  the  credit  of  B.  The  plain- 
tiffs having  pressed  for  the  execution  of  a  legal 
mortgage  with  the  usual  power  of  sale,  the 
defendant's  partner,  on  behalf  of  and  in  the 
name  of  his  firm,  prepared  a  legal  mortgage  to 
the  plaintiffs,  another  solicitor  acting  for  B. 
This  mortgage,  which  was  executed  by  B.,  secured 
the  payment  to  the  plaintiffs  of  any  sum  not 
exceeding  1,500/.,  which  might  thereafter  be  due 
to  the  plaintiffs  upon  B.*s  general  account,  with 
interest  at  6  per  cent.,  and  also  contained  a 
covenant  for  payment  three  months  after  demand, 
and  a  power  of  sale  in  case  of  default.  In  an 
action  brought  upon  the  promissory  note  against 
the  defendant,  after  default  made  by  B. :— Held 
that  the  defendant  had  signed  and  was  liable 
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Upon  the  promiseoiy  note  as  principal^  and  that 
as  there  was  no  evidence  to  shew  that  the  plain- 
tiffs had  agreed  to  accept  the  defendant  merely 
as  surety,  he  was  not  entitled  to  be  treated  as 
such.  Held,  also,  that  assuming  the  defendant 
was,  and  had  been,  accepted  by  the  plaintiffs  as 
surety  for  B.,  the  transaction  of  March,  1875, 
did  not  amount  to  such  a  giving  of  time  to  B.  as 
to  discharge  the  defendant  from  his  liability  on 
the  promissory  note.  York  City  and  Ctmnty 
Banking  Co.y,  Bainkndge,  43  L.  T.  732;  45 
J.  P.  158. 

In  Consideratioii  of  Payment  of  Intereit.  ] 

— ^A  letter  written  by  an  agent  of  a  bond  creditor 
to  the  principal  obligor,  giving  him  eighteen 
months'  further  time  to  pay  the  debt,  upon  con- 
dition of  his  paying  off  at  once  the  arrear  of 
interest,  and  keeping  down  the  interest  to  accrue 
in  future,  is  a  mere  promise  without  considera- 
tion, and  not  binding  ;  and  therefore  the  obligor, 
who  has  joined  in  the  bond  as  surety  only,  is  not 
thereby  discharged.  Tucker  v.  Laing^  2  Kay  &  J. 
745. 

In  an  action  on  a  note  payable  on  demand, 
the  defendant  pleaded  as  an  equitable  defence, 
that  he  signed  the  note  only  to  secure  a  debt  due 
from  S.  (one  of  the  makers)  to  the  plaintiffs,  and 
that  they  knowing  this,  without  the  defendant's 
consent,  for  a  good  consideration,  agreed  to  give 
S.  time  for  payment  of  the  note,  whereby  he  had 
been  damnified.  The  only  evidence  in  support 
of  the  plea  was,  that  the  principal  had  repeatedly 
prepaia  the  plaintiffs  a  certain  sum  as  interest 
in  order  to  obtain  forbearance  for  successive 
periods  of  three  months :  —  Held,  that  this 
evidence  was  insufficient  to  sustain  the  plea. 
Rayner  v.  Fm»ey,  28  L.  J.,  £x.  132. 

Where  a  bond  creditor  by  agreement  with  his 
debtor,  takes  interest  on  his  debt  by  anticipation, 
to  a  certain  time,  a  court  of  equity  will  restrain 
an  action  on  the  bond,  whether  brought  against 
the  principal  or  the  surety.  Blake  v.  Whiter  1 
Y.  &  Coll.  420  ;  4  L.  J.,  Ex.  Eq.  48. 

Extending  Credit.] — The  plaintiffs  sued 

upon  the  following  guarantee  : "  I  hereby  guaran- 
tee and  engage  to  see  you  paid  for  any  porter 
you  may  send  Mr.  A.  J.  of  this  town,  until  you 
receive  notice  to  the  contrary  from  me."  Accord- 
ing to  the  course  of  dealing  between  the  plain- 
tiffs and  A.  J.,  the  latter  was  to  have  six  months' 
credit,  and  then  pay  by  a  bill  at  two  months : — 
Held,  that  an  extension  of  the  credit  to  nine 
months,  and  a  bill  at  two  months  (without 
notice),  discharged  the  surety.  Combe  v.  Waul/e, 
1  M.  &  Scott,  241  ;  8  Bing.  166;  1  L.  J.,  C.  P.  51. 

Allowing  Increaeed  Orerdraft.] — ^Where 

a  banking  company  agi'ee  with  a  customer,  to 
whom  they  alreieuly  allow  an  overdraft,  that  he 
shall  for  a  specified  period  be  permitted  to  over- 
draw his  account  to  a  larger  amount,  the  agree- 
ment may  be  terminated  before  the  specified  period 
upon  notice  given  by  the  bank  to  the  debtor.  It 
is  not,  therefore,  such  a  binding  agreement  to 
give  time  to  the  principal  debtor  as  to  discharge 
a  surety  who  has  become  liable  to  the  bank 
upon  a  guarantee  for  a  part  of  the  sum  due  from 
the  customer.  Oakeley  v.  Pasheller  (4  CI.  k  F. 
207)  and  Orerend^  6htmey  «J'  Co.  v.  Oriental 
FinaTwial  Corporation  (L.  E.  7  H.  L.  348)  dis- 
cussed. Bouife  V.  Bradford  Banking  Co.^  63 
L.  J.,  Ch.  890  ;  [1894]  A.  C.  586  ;  6  R.  349  ;  71 
L.  T.  522  ;  43  W.  R.  7^H.  L.  (E.) 


Semble,  that  when  two  or  more  persons  who 
are  bound  as  full  debtors  arrange,  either  at  the 
time  when  the  debt  is  contracted  or  subse- 
quently, that,  inter  se,  one  of  them  shall  only  be 
liable  as  a  surety,  the  creditor,  after  receiving 
notice  of  the  arrangement,  must  do  nothing  to 
prejudice  the  interests  of  the  surety  in  any  ques* 
tion«with  bis  co-debtors.    Ih. 

Quiere,  whether,  where  a  bank  has  agreed  to 
give  a  customer  an  overdraft,  they  can  refuse 
to  honour  cheques  drawn  upon  such  overdraft 
until  after  a  reasonable  notice  to  the  customer. 
Ih. 

Where  Series  of  Faymente.] — ^Where  a  surety 
guarantees  a  series  of  payments  to  be  made  at 
stated  periods,  if  time  is  given  .to  the  principal 
debtor  in  respect  of  one  payment  by  a  binding 
agreement,  the  surety  is  discharged  from  liability 
in  respect  of  that  payment,  but  not  in  respect  of 
future  payments.  Croydon  Commercial  Gat  Co. 
V.  Dickinson,  46  L.  J.,  C.  P.  157  ;  2  C.  P.  D.  46  ; 
36  L.  T.  135  ;  25  W.  R.  157— C.  A. 

A  principid  (with  sureties  for  the  performance 
of  the  contract)  contracted  to  take  tar  from  a 
gas  company,  and  to  pay  for  each  month's  supply 
within  the  lii'st  fourteen  days  of  the  ensuing 
month,  unless  the  company  should  by  writing 
allow  a  longer  time  for  payment.  After  the 
expiration  of  the  first  fourteen  days  of  August 
the  company  took  a  promissory  note  from  the 
principal  for  the  amount  due  for  July.  Default 
was  made  by  the  principal  in  payment  of  the 
amounts  due  for  July,  for  August,  and  for 
September : — Held,  that,  time  having  been  thus 
given  for  the  payment  of  the  amount  due  for 
July,  the  sureties  were  discharged  as  to  that 
amount.    Ih. 

But  not  as  to  the  amounts  due  for  August  and 
for  September ;  the  contract  being  separable, 
and  the  position  of  the  sureties  as  to  those 
amounts  not  being  affected  by  the  giving  time 
for  payment  of  the  amount  due  for  July.    Ih, 

Where  Binding  Agreement.] — An  obligee  of  a 
bond  having  placed  himself  in  such  a  position 
with  regard  to  the  principal  debtor,  that  he  could 
not  demand  payment  of  the  bond,  until  an  agree- 
ment entered  into  with  third  parties  had  t>een 
carried  into  effect : — Held,  that  this  was  such  a 
giving  of  time  to  the  principal  debtor  as  dis- 
charged a  surety  to  the  bond.  Crosit  v.  Sprigg^ 
2  Mac.  &  G.  113  ;  2  HaU  6c  Tw.  233 ;  19  L.  J.^ 
Ch.  528  ;  14  Jur.  634. 

The  rule  as  to  the  liabilities  of  sureties  in  a 
bond  is  the  same  in  Scotland  as  in  England,  vix., 
that  they  are  not  to  be  discharged  from  their 
obligation  unless  the  contract  between  them  and 
the  obligees  is  varied  by  a  positive  contract 
between  the  obligees  and  the  principal,  without 
notice  to  the  sureties.  Creighton  v.  Bankin^  7 
CI.  &  F.  325. 

If  a  bond  creditor  enters  into  a  binding  con- 
tract with  the  principal  debtor  to  give  him 
further  time  to  pay,  without  the  concuiTCnce  of 
his  surety,  the  surety  is  discharged,  because  the 
creditor  has  put  it  out  of  his  own  power  to 
enforce  immediate  payment,  where  the  surety 
would  have  a  right  to  require  him  to  do  so. 
Bank  of  Ireland  v.  Bere^ord,  6  Dow,  238  ;  19 
R.  R.  50.  And  see  Archer  v.  Hall,  1  M.  &  P. 
286  ;  4  Bing.  464  ;  6  L.  J.  (0.8.)  C.  P.  79. 

The  indorsees  of  bills  of  exchange  as  a  security 
for  a  floating  balance  due  on  the  accounta 
between  them  and  the  drawer,  had  notice  that  the 
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acceptAnce  was  for  the  drawer  :  they  afterwards 
entered  into  an  agreement  with  the  latter  that 
the  existing  debt  should  be  liquidated  by  the 
drawer  building  for  them  ships,  and  should,  in 
the  meantime,  be  secured  by  a  policy  of  insur- 
ance : — Held,  first,  that  time  was  thus  given  to 
the  principal  debtor,  and  the  surety  was  released 
in  equity,  if  not  at  law  also.  Duties  v.  Stain- 
hank,  6  De  Q.  M.  &  G.  679. 

Held,  secondly,  that  a  creditor  who  holds  a 
floating  guarantee  for  a  surety  cannot,  without 
the  surety's  consent,  give  time  to  the  principal 
debtor  as  to  a  portion  of  the  debt  without 
reserving  the  creditor's  rights  against  the  surety, 
and  yet  hold  the  surety  Bable  for  that  portion. 
Ih. 

In  order  that  the  giving  of  time  by  a  creditor 
to  his  principal  debtor,  without  the  consent  of  a 
surety,  may  discharge  the  surety,  two  things  are 
necessary  :  there  must  be  a  binding  contract  to 
give  time,  capable  of  being  enforced,  and  the 
contract  must  be  with  the  principal  debtor. 
Clarke  v.  Birley,  58  L.  J.,  Ch.  616  ;  41  Ch.  D. 
422  ;  60  L.  T.  948 ;  87  W.  R.  74«. 

By  a  deed  made  in  1872  between  a  coal  com- 
pany of  the  first  part,  six  sureties  of  the  second 
part,  and  a  bank  of  the  third  part,  the  company 
and  the  sureties  jointly  and  severally  covenanted 
with  the  bank  to  pay  to  the  bank  on  demand  the 
balance  (not  exceeding  25,000/.)  for  the  time 
being  due  from  the  company  to  the  bank  on  their 
current  account  with  interest.  In  November, 
1880,  the  following  guarantee,  addressed  to  (but 
not  executed  by)  the  bank,  was  executed  by 
three  of  the  six  sureties  and  one  L. :  "  In  con- 
sideration of  your  continuing  or  giving  an 
Account  ...  to  the  company  for  one  year  from 
the  date  hereof,  we,  the  undersigned,  do  hereby 
jointly  and  severally  guarantee  to  you  the  due 
payment  of  all  moneys  and  liabilities  which  are 
or  have  been  or  shall  from  time  to  time  be  owing 
to  or  incurred  by  yon  on  account  of  the  said 
company,  it  being  agreed  as  follows  : — 1 .  That  not 
more  than  8,000/.  shall  be  ultimately  recoverable 
hereunder.  8.  This  shall  be  a  continuing  security 
until  a  notice  in  writing  under  the  hand  of  us  or 
any  of  us  to  determine  this  security  as  to  the  per- 
sons or  person  signing  such  notice  shall  be  given 
to  you  and  to  the  other  parties  to  this  guarantee. 
9.  The  security  hereby  given  is  in  addition  to  the 
other  securities  held  by  you  for  the  said  account "  : 
— Held,  that  the  liability  of  the  three  sureties 
(who  were  not  parties)  was  not  released  or 
determined  by  this  guarantee.    Ih, 


Under  Deed  of  Arrangement.] — By  a  deed 


of  arrangement,  it  was  proposed  that  P.  should 
carry  on  his  business  under  inspectorship  for  the 
benefit  of  all  his  creditors  ;  that  the  pmintiffs, 
creditors  of  P.,  who  held  various  securities  for 
their  debt,  should  be  paid  a  certain  sum  in  full, 
and  a  composition  on  the  residue  of  their  debt 
by  instalments,  they  covenanting  not  to  enforce 
claims  against  any  parties  to  the  bills  in  their 
hands  who,  as  between  themselves  and  P.,  were 
not  then  liable  on  the  bills  ;  but  the  rights  of  the 
plaintiffs  against  all  parties  to  the  bills  in  their 
hands  (whether  liable  or  not  to  P.  as  between 
him  and  such  parties)  were  not  to  be  prejudiced 
in  the  event  of  the  proposals  not  being  carried 
into  effect.  It  was  provided  that  the  creditors 
(except  as  mentioned  in  the  proposal)  who 
should  execute  the  deed,  and  who  should  hold 
any  securities  upon  which  any  other  persons 
should  be  liable,  should  not  be  prejudiced  as  to 
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their  rights  and  remedies  against  such  persons  ; 
and  that  the  deed  should  not  extend  to  prevent 
^he  creditors,  other  than  as  provided  for  in  the 
proposal,  from  enforcing  or  otherwise  obtaining 
the  full  benefit  of  any  mortgage,  &c.,  upon  any 
estate  or  effects,  whether  belonging  to  r.  or  any 
other  person,  or  from  suing  any  other  persons 
who  might  be  liable  or  accountable  for  the  pay- 
ment of  all  or  any  part  of  their  debts  either  as 
drawers,  indorsers,  or  acceptors  of  any  bills  of 
exchange.  Under  this  deed,  which  was  in  force 
for  more  than  two  yeare,  time  was  given  to  P., 
the  principal  debtor  ;  he  then  made  default  in 
paying  the  first  instalment.  In  an  action  against 
the  acceptor  of  one  of  the  bills  of  exchange,  of 
which  the  plaintiffs  were  holders  at  the  time 
when  the  deed  was  executed,  and  which  he  had 
accepted  for  the  accommodation  of  P.,  though 
the  plaintiffs  had  no  notice  of  that  fact : — Held, 
that  the  effect  of  the  deed  was  to  discharge  the 
defendant  in  equity,  and  therefore  there  was 
an  equitable  defence  to  the  action.  Bailey  v. 
Edwards,  4  B.  &  8.  761  ;  34  L.  J.,  Q.  B.  41  ;  11 
Jur.  (N.8.)  184 ;  9  L.  T.  646.  8.  P.,  Euyln  v. 
Lancaster,  12  L.  T.  632  ;  IS  W.  R.  867. 

Agreement  with  Stranger.] — A  binding  agree- 
ment for  a  good  consideration,  made  by  a  creditor 
with  a  stranger,  to  give  time  to  the  principal 
debtor,  does  not  operate  as  a  discharge  of  the 
surety.  Fraser  v.  Jordan,  8  El.  &  Bl.  303  ;  26 
L.  J.,  Q.  B.  288  ;  3  Jur.  (N.s.)  1054  ;  5  W.  R.  819. 

Before  Beoovery  of  Judgment  egainit  Frin- 
eipal.  ] — A  surety  is  not  discharged  by  the  creditor 
taking  from  the  debtor  a  cognovit  in  an  action 
he  hMl  brought  against  the  debtor,  with  a  stay 
of  execution  until  a  day  earlier  than  that  on 
which  judgment  could  have  been  obtained  in  the 
regular  course.  Hulme  v.  CJoleSy  2  8im.  12  ;  29 
R.  R.  52. 

A.,  principal,  and  B.,  surety,  gave  their 
promissory  note  to  C.  ■  C.  sued  A.,  and  took  a 
cognovit,  payable  by  instalments,  the  first  instal- 
ment to  be  paid  on  the  day  before  that  on  which 
0.  might  have  signed  final  judgment  in  the 
action  if  no  cognovit  had  been  given,  with  power 
to  issue  execution  for  the  whole  debt  in  case  of 
default.  A.  made  default  at  the  day : — Held, 
that  B.  was  not  discharged.  Price  v.  Edmunds^ 
5  M.  as  Ry.  287  ;  10  B.  &  C.  678  ;  8  L.  J.  (0.8.) 
K.  B.  119. 

When  Belationihip  begnn  —  Pleading.] — 
When  two  joint  debtors  entered  into  an  arrange- 
ment between  themselves  by  which,  inter  se,  one 
of  them  became  the  principal  and  the  other  the 
surety,  to  the  knowledge  of  the  creditor,  who 
afterwards,  by  taking  a  bill  of  exchange,  gave 
time  to  him  who  had  so  become  the  principal : — 
Held,  that  the  surety  was  discharged,  and  that 
these  facts  constitute  a  good  answer,  by  way  of 
equitable  defence,  to  an  action  subsequently 
brought  by  the  creditor  against  the  surety, 
although  the  relation  of  principal  and  surety  did 
not  subsist  at  the  time  of  the  original  contract. 
Maingay  v.  Lewis,  Ir.  R.  5  C.  L.  229— Ex.  Ch. 

Held,  also,  that  the  equitable  defence  was  not 
bad  on  demurrer,  for  want  of  an  averment  that 
the  time  was  given  to  the  quasi-principal  with- 
out the  knowl^ge  or  assent  of  the  quasi-surety. 
Ih. 

Where  Surety  not  bonnd  till  a  Certain  Time 
after  Demand.] — Where  sureties  are  bound  after 
a  certain  time's  demand,  creditor  may  make 
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arrangements  with  debtor  for  time,  &c.f  prior  to 
that  interval,  so  that  it  does  not  interfere  with 
sureties'  recourse  back  on  debtor.  Prendergiut 
y.  Derey,  6  Madd.  124  ;  22  R.  B.  254. 

Subsequent  Conient  of  Surety.] — Where 
creditors  whose  debt  was  secured  by  certain  pro- 
missory notes  gave  further  time  for  payment  of 
the  debt  to  the  principal  debtor,  by  deed,  without 
the  consent  of  the  surety,  but  afterwards,  and 
before  the  notes  became  due,  the  surety  con- 
sented to  the  giving  of  time  : — Held,  that  a  con- 
sent so  given  by  the  surety  revived  her  liability 
upon  the  notes.  Smith  v.  Winter^  4  M.  &  W. 
454  ;  8  L.  J.,  Ex.  84. 

Bail.] — After  a  bail-bond  has  been  forfeited, 
and  an  assignment  thereof  taken,  time  given  to 
the  principal  is  no  discharge  of  the  sureties. 
Woos^nam  v.  Pnee,  1  C.  &  M.  352  ;  3  Tyr.  375 ; 
2  L.  J.,  Ex.  115. 

If  one  of  the  bail  below  consents  to  time  being 
given  to  the  defendant  to  perfect  bail  above, 
this  act  is  binding  on  both.  Howard  v.  Brad- 
berry,  3  D.  P.  C.  92. 

Where  a  plaintiff  receives  bills  of  exchange 
from  a  defendant  with  an  agreement  that  he 
shall  not  be  precluded  from  proceeding  while 
the  bills  are  running,  the  bail  are  not  thereby 
discharged.     Melvil  v.  Glendining,  7  Taunt.  126. 

Bail  are  discharged  by  time  being  given  to 
their  principal  without  their  consent,  ^though 
they  may  not  have  been  damnified,  ffanningion 
V.  Beare,  4  D.  P.  C.  266. 

A  mere  honorary  obligation  on  the  part  of  a 
plaintiff  not  to  press  a  defendant  for  payment  of 
debt  and  costs  is  not  such  an  indulgence  to  him 
as  will  release  his  bail.  Ladbrooh  v.  Hetoett,  1 
D.  P.  C.  488. 

If  a  plaintiff  by  an  agreement  with  a  defendant 
expedites  his  remedy  against  him,  the  bail  are 
not  thereby  released.    lb, 

A  cognovit  by  the  principal,  without  notice  to 
the  bail,  does  not  of  itself  discharge  the  bail. 
Hodgson  v.  Nugent,  5  Term  Bep.  277. 

Unless  time  is  thereby  given.  Stevenson  v. 
Roche,  9  B.  &  C.  707  ;  4  M.  &  By.  561 ;  7  L.  J. 
(O.S.)  K.  B.  304. 

But  if  a  plaintiff  accepts  from  the  principal 
defendant  a  cognovit,  whereby  he  gives  him 
time  for  payment  by  instalments,  he  thereby 
discharges  the  bail,  unless  they  are  parties  to  the 
arrangement.    Bowsfield  v.  Tower,  4  Taunt.  456. 

And  if  a  plaintiff  takes  a  cognovit,  payable  by 
instalments,  and  postponing  the  payment  of  any 
instalment  to  a  later  date  than  the  time  when 
the  plaintiff  could,  with  diligence,  have  obtained 
jndgment  and  execution,  the  bail  are  discharged. 
Crqjf't  v.  Johnson,  5  Taunt.  319  ;  1  Marsh.  59. 

8.  Concealment  and  Fbaud. 

Von-oommunieationof  Xaterial  Faoti  without 
Praud.] — In  consideration  of  the  plaintiff  accept- 
ing one  H.  as  his  tenant  of  certain  lands,  the 
defendant  guaranteed  the  payment  of  the  rent  to 
become  payable  by  H.  as  such  tenant.  In  an 
action  upon  the  guarantee,  the  defendant  pleaded 
that,  prior  to  the  making  of  the  guarantee,  H. 
had  been  tenant  to  the  plaintiff  of  the  lands  at  a 
rent,  and  had  been  guilty  of  g^ross  irregularity 
and  delay  in  payment  of  such  rent,  and  at  the 
date  of  the  guarantee  was  indebted  to  the  plain- 
tiff in  a  large  sum  for  arrears  of  such  rent,  of 
which  the  defendant  was  ignorant ;    that  the 


plaintiff  did  not,  prior  to  the  guarantee,  com- 
municate to  the  defendant  these  facts,  but 
concealed  from  him  the  said  material  facta, 
which,  if  communicated  to  the  defendant,  would 
have  prevented  him  from  executing  the  said 
guarantee  : — Held,  upon  demurrer,  a  bad  plea. 
Roper  V.  Chx,  10  L.  B.,  Ir.  200. 

Where  an  obligee  at  the  time  of  the  execution 
of  a  bond  concealed  a  material  circumstance  from 
a  surety  under  it : — Held,  that  such  concealment 
was  sufficient  to  absolve  the  surety  from  all 
liability.  Stiff  v.  Eastbourne  Local  Board,  19 
L.  T.  408  ;  17  W.  B.  68. 

An  injunction  having  been  granted  by  the 
Vice-Chancellor  to  restrain  an  action  on  a  bond 
against  a  surety,  on  the  ground  that  when  the 
bond  was  entered  into  a  material  fact  was  con- 
cealed from  the  surety,  the  Court  of  Appeal 
discharged  the  injunction,  on  the  ground  that 
the  defence  was  equally  open  at  law  by  way  of 
plea.    S,  a,  20  L.T.  339  ;  17  W.  B.  428. 

Qusere,  how  far  is  it  the  duty  of  the  creditor 
to  communicate  to  a  surety  any  arrangements 
between  the  creditor  and  principal  debtor 
which  do  not  appear  on  the  instrument  creating 
the  contract  of  suretyship?  Espey  v.  Lahe,  16 
Jur.  1106. 

A.  covenanted  to  convey  certain  estates  to  B., 
free  from  all  incumbrances,  except  those  specified, 
B.  and  C.  covenanting,  as  principal  and  surety, 
to  secure  the  payment  of  an  annuity  to  A.  It 
afterwards  appeared  that  part  of  the  estates 
was  subject  to  a  mortgage,  not  included  in  the 
specified  incumbrances,  the  existence  of  which 
had  not  been  discovered  to  C,  and  which  A. 
alleged  he  had  forgotten  at  the  time  : — Held, 
that  C.  was  discharged  from  his  liability  as 
surety.  WUlis  v.  Willis,  17  Sim.  218  ;  14  Jur. 
404. 

Sureties  in  a  bond  for  the  fidelity  of  an  agent 
were  sued  by  his  employer  for  alleged  defalcations 
and  misconduct  on  his  part.  The  defendants 
pleaded  that  the  agent  during  his  employment 
was  guilty  of  falsifying  his  accounts ;  that  the 
plaintiff,  before  the  accrual  of  the  causes  of 
action,  had  knowledge  of  "or  had  reasonable 
means  of  knowing"  such  misconduct,  but  did 
not  inform  defendants  thereof ;  and  that  defen- 
dants had  no  notice  or  knowledge  thereof,  and 
were  thereby  prevented  from  revoking  their 
guarantee.  Beply,  that  although  defendants 
had  not  notice  of  all  the  particulars  of  the  agent's 
misconduct,  they  had  notice  at  the  time  mentioned 
in  the  defence  that  he  "  was  a  defaulter  in  a 
large  amount  in  his  accounts  with  the  plaintiff, 
and  as  such  agent "  : — Held,  on  demurrers  both  to 
the  defence  and  reply,  first,  that  the  defence 
was  bad  for  qualifying  the  allegation  of  actual 
knowledge  by  plaintiff  of  the  misconduct  by  the 
addition  of  the  words  "  or  had  reasonable  means 
of  knowing,*'  and  semble,  also,  for  not  alleging 
with  sufficient  distinctness  that  the  tdefaults  sued 
for  occurred  after  such  knowledge  by  the  plaintiff ; 
secondly,  that  the  reply  was  bad  on  the  ground 
that  notice  to  the  defendants  merely  of  the  agent 
being  a  defaulter  in  his  accounts  would  not  be 
sufficient  to  fix  them  with  continuing  liability 
on  their  guarantee,  when  the  plaintiff  knew  that 
the  agent  bad  been  guilty  of  falsifying  accounts, 
and  retained  him  in  employment  without  appris- 
ing the  defendants  of  the  particular  nature  of  the 
misconduct.  Enright  v.  Falvey,  4  L.  B.,  Ir. 
397. 

In  such  a  case,  where  the  employer  has  actual 
knowledge  of  dishonest  conduct  on  the  part  of 
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the  person  for  whom  the  sureties  are  responsible, 
jastifying  immediate  dismissal,  and  nevertheless 
retains  him  in  employment,  the  sureties  are  dis- 
charged from  liability  for  subsequent  default, 
unless  informed  of  all  such  circumstances  as  are 
material  to  enable  them  to  decide  whether  they 
will  require  the  employment  to  be  terminated, 
or  will  assent  to  its  continuance,  and  for  that 
purpose  notice  in  general  terms  of  his  being 
in  default,  consistent  with  his  being  merely  a 
debtor  on  foot  of  his  accounts,  is  not  enough ; 
but  distinct  information  of  any  acts  of  dishonesty 
or  criminal  misconduct  should  be  given  to  the 
sureties.    2b. 

TTberrima  fidei,  whether  neceisary.] — Where 
parties  are  contracting,  either  of  them,  unless 
ne  is  under  a  duty  to  the  other,  may  keep  silence 
even  as  to  facts  which  he  believes  would  be 
operative  on  the  mind  of  the  other ;  if,  however, 
one  of  them  has  made  a  statement  which  he 
believes  to  be  true,  but  which  in  the  course  of 
the  negotiation  he  discovers  tx)  be  false,  he  is 
bound  to  correct  his  erroneous  statement. 
Davies  v.  Londim  and  ProcinMal  Marine  Insur- 
anre  Qf.,  47  L.  J.,  Ch.  511  ;  8  Ch.  D.  469  ;  38 
L.  T.  478  ;  26  W.  R.  794. 

In  some  cases,  such  as  contracts  between 
solicitor  and  client,  there  is  a  duty  to  make 
entire  disclosure.  In  others,  such  as  contracts 
of  partnership,  everything  material  must  be  dis- 
closed. There  is  no  such  duty  in  the  case  of 
a  contract  of  suretyship,  but  nevertheless  very 
little  said  which  ought  not  to  have  been  said,  and 
very  little  omitted  which  ought  to  have  been 
said,  will  suffice  to  avoid  the  contract.    Ih. 

The  ofi&cers  of  a  company,  believing  that  the 
retention  of  money  by  one  of  their  agents 
amounted  to  felony,  directed  his  arrest.  Certain 
friends  of  his  came  to  the  officers  of  the  com- 
ipany  and  proposed  to  deposit  a  sum  of  money 
by  way  of  security  for  any  deficiency.  On  the 
«ame  day  the  company  was  advised  that  the  acts 
of  the  agent  did  not  amount  to  felony,  and  the 
directions  for  the  arrest  were  withdrawn.  Later 
in  that  day  the  friends  of  the  agent  had  a  second 
interview  with  the  officers  of  the  company,  and 
agreed  to  deposit  a  sum  of  money  as  security  for 
his  defaults,  no  mention  being  made  of  the 
withdrawal  of  the  directions  for  the  arrest. 
The  sum  of  money  was  afterwards  deposited 
with  trustees  on  an  agreement  for  the  security 
of  the  company  : — Held,  that  the  change  of  cir- 
cumstances ought  to  have  been  stated  to  the 
intending  sureties,  and  that  the  agreement  must 
be  rescinded  and  the  money  returned  to  the 
sureties.    Ih. 

The  rule  which  prevails  in  assurances  upon 
ships  and  lives,  that  all  material  circumstances 
known  to  the  assured  must  be  disclosed,  though 
there  is  no  fraud  in  the  concealment,  does  not 
extend  to  guarantees.  Korth  BritUh  Astturance 
Co.  V.  Lloyd,  10  Ex.  523 ;  3  C.  L.  R.  264  ;  24  L.  J., 
Ex.  14  ;  1  Jur.  (N.S.)  45. 

In  the  latter  case  the  concealment,  to  vitiate 
the  guarantee,  must  be  fraudulent.    Ih. 

A.  obtained  a  loan  of  10,0002.  from  an  insur- 
.ance  company,  on  the  deposit  of  railway  shares, 
with  a  stipulation  that,  if  the  market  value  of 
the  shares  fell  below  a  certain  amount,  A.  should 
either  furnish  fresh  shares  or  pay  their  value,  so 
as  to  leave  a  given  surplus.  When  the  time  for 
repayment  of  the  loan  arrived,  the  shares  having 
fallen  in  value,  the  time  was  extended  to  a  fur- 
ther period,  on  the  deposit  of  additional  shares, 


and  the  acceptance  of  A.'s  brother  (B.)  to  the 
amount  of  2,0002.  Before  the  loan  became  due, 
in  pursuance  of  the  terms  of  this  second  arrange- 
ment, B.  applied  to  the  company  to  be  relea^d 
from  his  acceptance  upon  procuring  the  guarantee 
of  the  defendant  and  three  others  for  5002.  each. 
The  company  assented  to  this  arrangement.  A. 
then  informed  the  defendant  of  the  loan  and  of 
its  terms,  and  told  him,  that,  unless  he  could 
procure  security,  his  shares  would  be  sold  at  a 
great  loss  ;  but  the  arrangement  as  to  the  with- 
drawal of  B.'s  acceptance  was  not  communicated 
to  the  defendant,  and  he  was  wholly  ignorant  of 
it.  The  defendant  executed  a  guarantee  which 
did  not  refer  to  B.'s  acceptance  for  2,0002.,  but 
recited  the  consideration  for  the  guarantee  to 
be  the  original  loan,  and  of  the  company's  agree- 
ing not  to  require  any  further  security  in  the 
event  of  the  depreciation  of  the  shares,  as  pro- 
vided for  by  the  original  agreement.  In  an 
action  on  this  guarantee  by  the  company  : — 
Held,  that  the  non-communication  of  the  private 
arrangement  between  the  company  and  A.  and 
his  brother  did  not  amount  to  constructive 
fraud,  and  afforded  no  defence  to  the  action.    lb. 

At  the  request  of  the  defendant,  the  plaintiff 
accepted  a  bill  for  1102.,  dated  the  25th  of 
October,  1859,  and  drawn  by  Read  for  the  pur- 
pose of  raising  funds  to  relieve  the  latter  from 
an  execution,  the  defendant  at  the  same  time 
giving  the  plaintiff  the  following  undertaking  : 
''  You  having  lent  your  name  to  Mr.  Read  on  a 
bill  for  1102.,  payable  three  months  from  this 
date,  the  proceeds  to  be  applied  to  the  discharge 
of  the  amount  payable  to  the  sheriff,  I  under- 
take to  share  with  you  any  loss  or  liability  you 
may  incur  in  respect  of  such  bill."  Prior  to  this 
ti'ansaction,  Read,  finding  himself  in  a  state  of 
great  embarrassment,  had  applied  to  the  defen- 
dant (who  was  his  attorney)  for  advice  ;  and,  at 
the  suggestion  of  the  latter,  an  accountant  was 
employed  to  prepare  a  statement  of  Read's 
affairs,  to  be  laid  before  a  meeting  of  his  credi- 
tors. The  plaintiff  assisted  the  accountant  in 
preparing  this  statement,  and  at  his  desire  (in 
order,  as  he  stated,  that  his  imprudence  might 
not  come  to  the  knowledge  of  his  wife)  the  fact 
of  Read  being  indebted  to  him  to  the  extent  of 
2,0002.  for  money  lent  was  kept  out  of  the  state- 
ment, and  altogether  suppressed  : — Held,  that, 
the  contract  being  one  of  indemnity,  and  not  of 
suretyship,  although  the  plaintiff  knew  that  the 
defendant,  when  he  agreed  to  be  responsible  for 
half  the  1102.,  was  influenced  by  the  impression 
that  the  balance-sheet  contained  a  true  state- 
ment of  Read's  affairs,  he  was  entitled  to  recover 
from  the  defendant  one-half  of  the  loss  entailed 
upon  him  by  that  transaction,  the  jury  having 
negatived  fraud.  Way  v.  Hearn^  13  C.  B.  (N.s.) 
292  ;  32  L.  J.,  C.  P.  34. 

Mere  non-communication  of  circumstances 
affecting  the  situation  of  the  parties  material  for 
the  surety  to  be  acquainted  with,  and  within  the 
knowledge  of  the  person  obtaining  a  surety  bond, 
is  undue  concealment,  though  not  wilful  or  inten- 
tional, or  with  a  view  to  any  advantage  to 
himself.     Railton  v.  Mathews,  10  CI.  &  F.  934. 

It  is  settled  that  there  must  be  something 
amounting  to  fraud  to  enable  a  surety  to  say, 
that  he  is  to  be  released  from  his  contract  on 
account  of  misrepresentation  or  concealment. 
Pledge  v.  Bustt,  Johns.  663  ;  6  Jur.  (N.8.)  696. 

In  an  action  on  a  banking  guarantee,  to  take 
effect  at  once,  a  plea  on  equitable  grounds,  that 
it  had  been  given  on  a  misrepresentation  by  the 
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plaintiff  as  to  the  state  of  the  principaVs  bank- 
ing account,  and  on  an  undertaking  to  return  it 
if  a  partnership  between  the  principal  and  the 
defendant  did  not  take  effect : — Held,  that  the 
latter  pai-t  alone  would  not  be  any  defence,  and 
that  to  sustain  the  former  part  it  must  be  shewn, 
not  only  thati  there  was  a  misrepresentation,  but 
that  the  defendant  relied  upon  it,  and  gave  the 
guarantee  on  the  faith  of  it.  JtfKeivan  y. 
Tftonitm,  2  F.  &  F.  694. 

An  injunction  having  been  obtained  to  restrain 
proceedings  in  an  action  on  a  bond  in  which  the 
plaintiff  had  joined  as  a  surety,  on  the  ground  of 
misrepresentation  on  the  part  of  the  obligee,  and 
a  deviation  by  him,  with  the  concurrence  of  the 
principal  obligor,  from  the  terms  of  the  contract 
on  which  the  bond  was  founded  ;  and  it  appear- 
ing on  the  evidence  that  there  was  reason  to  sup- 
pose that  there  had  been  such  misrepresentation 
and  deviation,  although  the  evidence  was  not 
conclusive  on  the  point,  the  court  refused,  on 
motion,  to  dissolve  the  injunction,  or  to  put  the 
plaintiff  on  the  terms  of  bringing  the  money  into 
court.    Allan  v.  Intnan^  7  Jur.  433. 

Veoeiiity  of  Inquiry.] — A  surety  is  not,  of 
necessity,  entitled  to  receive,  without  inquiry 
from  the  party  to  whom  he  is  about  to  bind  him- 
self, a  full  disclosure  of  all  the  circumstances  of 
the  dealings  between  the  principal  and  that 
party.    Hamilton  v.  Watson,  12  CI.  &  F.  109. 

If  he  requires  to  know  any  particular  matter 
of  which  the  party  about  to  receive  the  security 
is  informed,  he  must  make  it  the  subject  of  a  dis- 
tinct inquiry.    lb. 

A  party  relying  on  his  ignorance  of  facts  must 
shew,  not  only  that  he  had  not  the  informa- 
tion, but  that  he  could  not,  with  due  diligence, 
obtain  it.     WoMn  v.  Wareing,  15  Beav.  151. 

The  plaintiff,  a  surety,  sought  to  set  aside*  a 
deed  executed  in  1848,  on  the  ground  that  he 
had  been  released  by  a  transaction  between  the 
principals  in  1842,  of  which  he  was  ignorant  in 
1848.  It  appeared  that  he  had  made  inquiries  in 
1845,  and  was  referred  to  persons  who  could  give 
him  the  information,  but  neglected  to  do  so  until 
the  end  of  1849,  when  he  obtained  it : — Held, 
that,  having  in  1845  the  means  of  acquiring  the 
knowledge,  he  must  be  deemed  to  have  had  it  in 
1848,  and  his  bill  was  dismissed.    Ih, 

Without  saying  that  in  every  case  a  creditor  is 
bound  to  inquire  under  what  circumstances  his 
debtor  has  obtained  the  concurrence  of  a  surety, 
it  may  be  safely  stated,  that  if  the  dealings  are 
such  as  fairly  to  lead  a  reasonable  man  to  believe 
that  fraud  must  have  been  used  in  order  to  obtain 
such  concurrence,  he  is  bound  to  make  inquiry. 
In  some  cases  wilful  ignorance  is  not  to  be  dis- 
tinguished in  its  equitable  consequences  from 
knowledge.  Owen  v.  Homan^  4  H.  L.  Cas.  997  ; 
1  Eq.  B.  370  ;  17  Jur.  861. 

Extent  of  Dootrine  of  Votiee.] — Notice  to  a 
creditor  when  his  debt  is  contracted  that  the  rela- 
tion of  principal  and  surety  exists  between  his 
co-debtors  is  sufficient  to  affect  him  with  the  con- 
sequences of  that  relation  without  any  further 
acceptance  of  it  on  his  part.  Wytlies  v.  Lahou- 
chere,  3  De  6.  &  J.  593  ;  5  Jur.  (N.8.)  499 ;  7 
W.  B.  271. 

But  it  is  not  a  consequence  of  that  relation  that 
the  creditor,  without  any  inquiry  on  the  part  of 
the  surety,  should  acquaint  him  with  every  cir- 
cumstance affecting  the  credit  of  the  debtor,  or 
of  any  matter  unconnected  with  the  transaction 


in  which  he  is  about  to  engage  which  may  render 
it  hazardous,  the  principles  applicable  to  insor- 
auces  not  applying  to  such  a  case.    Ih. 

A  customer,  being  desirous  of  obtaining  an 
advance  from  his  bankers  on  the  credit  of  a 
surety,  employs  solicitors  for  that  purfKwe,  who 
are  also  the  ordinary  solicitors  of  the  bankers, 
but  are  not  employed  by  them  in  the  transaction 
in  question.  The  solicitors,  however,  give  informa- 
tion to  the  bankers  as  to  the  sufficiency  of  the 
surety,  and  debit  them  with  the  costs  of  preparing 
the  instrument  of  suretyship  : — Held,  that  they 
could  not  be  regarded  as  having  acted  for  the 
bankers  from  the  beginning,  so  as  to  affect  the 
bankers  with  notice  of  any  concealment  or  mis- 
representation on  the  part  of  the  customer  towards, 
the  surety.    lb. 

Signatore  of  Specification.] — By  a  deed  between 
a  local  board  of  the  first  part,  certain  contractors 
of  the  second  part,  and  the  defendants  of  the  third 
part,  the  contractors  covenanted  to  do  work  upon 
the  basis  of  a  specification ;  and  the  defendant 
covenanted  to  pay  any  losses  that  might  be  bus- 
tained  from  the  non-performance  of  the  work. 
The  deed  recited  that  the  specification  had  been 
signed  by  five  members  of  the  local  board,  as  was 
required  by  the  local  act.  In  point  of  £act  the 
specificarion  had  never  been  signed,  although  it 
had  been  acted  upon  : — Held,  that  the  mere  fact 
of  the  specification  not  having  been  signed  did 
not  release  the  sureties  from  their  liability. 
Russell  V.  Trickett,  13  L.  T.  280. 

Application  of  Honeys.] — ^A.  gave  his  promis- 
sory note  as  a  security  for  a  loan  of  2,6002.  by  B. 
to  C.  Before  the  making  of  the  note,  it  was- 
agreed  between  B.  and  C.  that  part  of  the  money 
lent  should  be  applied  to  the  payment  of  an  old 
debt  from  C.  to  B.  This  agreement  was  concealed' 
from  A. : — Held,  this  was  a  fraud  in  law,  and 
that  A.  was  released  from  liability  on  the  note. 
Stone  V.  Compton,  5  Bing.  (N.c.)  142  ;  6  Scott^. 
846.  See  Pidcock  v.  Bishop,  5  D.  &  B.  505  ;  3 
B.  &  C.  606  ;  3  L.  J.  (O.S.)  K.  B.  109  ;  27  R.  R. 
430. 

As  between  principal  and  surety,  if  any  mate- 
rial part  of  the  transaction  between  the  creditor 
and  his  debtor  (in  respect  of  which  the  surety- 
enters  into  his  engagement)  is,  with  the  know- 
ledge and  assent  of  the  creditor,  misrepresented 
to  the  surety  (the  misrepresentation  being  such, 
that  but  for  the  same  the  suretyship  would  not- 
have  been  entered  into,  or  being  entered  into, 
the  extent  of  the  surety's  liability  may  thereby 
be  increase^l),  the  security  given  by  the  surety  is- 
not  available  against  him  on  the  ground  of  fraud. 
lb. 

Expoiing  Vecsel  to  TTnne nal  Rick.] — The  defen- 
dant agreed  to  sell  two  ships  to  a  company  to  be 
paid  partly  in  biUs  of  exchange  accepted  by  the- 
company,  with  liberty  to  the  defendant  to- 
freight  one  of  the  vessels.  The  plaintiff  agreed 
to  indorse  the  bills  by  way  of  surety.  Shortly 
afterwards  the  defendant,  assuming  to  act  as> 
agent  of  the  company,  despatched  one  of  the 
vessels  to  Constantinople,  laden,  on  his  own 
account,  with  munitions  of  war,  for  the  Circas- 
sians, who  were  at  war  with  Russia.  This  waa 
not  known  either  to  the  company  or  to  the  plain- 
tiff : — Held,  that,  the  defendant  having  exposed 
the  ships  to  extraordinary  risk,  it  amounted  to  a 
release  of  the  plaintiff  from  his  liability.  Burke- 
V.  Rogersan,  12  Jur,  (N.s.)  636 ;  14  L.T.  780— L.  J  J.. 
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Poftponement  of  Exeontioii — Veeesf ary  Con- 
Mnta.] — Upon  the  eve  of  a  sale  by  a  sheriff,  a 
surety  gave  a  written  guarantee  for  payment  of 
the  juc^ment  debts  by  instalments,  in  considera- 
tion of  the  judgment  creditors  consenting  to 
postpone  the  »&le  under  the  execution.  It  turned 
out  that  the  consent  of  another  person  was  neces- 
sary in  order  to  prevent  the  sale,  and  in  conse- 
quence the  sale  took  place.  The  surety  gave 
notice  that  the  consideration  having  failed,  the 
guarantee  was  at  an  end.  Representations  were 
made  on  behalf  of  the  judgment  creditors  when 
they  took  the  guarantee,  that  they  had  power  to 
stop  the  sale,  and  it  would  be  stopped  :-r-Held, 
that  the  surety  was  entitled  to  have  the  guarantee 
delivered  up  to  be  cancelled.  Choper  v.  Joel,  1 
De  G.  F.  &  J.  240  ;  1  L.  T.  351. 

Further  LUMlity— -Eyidenee.] — C.  contracted 
with  R.,  the  attorney  of  the  plaintiff,  to  purchase 
the  goodwill  of  a  business  for  42oZ.  C,  and  H. 
as  his  surety,  gave  the  plaintiff  a  bond  for  .H002., 
and  C.  gave  bis  separate  bond  for  1252.  To  an 
action  on  the  bond,  H.  pleaded  that  it  was 
obtained  by  the  fraud  of  the  plaintiff.  Held, 
that  to  support  this  plea,  H.  was  bound  to  shew 
that  R.,  who  prepared  the  bond,  knew  and  agreed 
that  H.  should  be  kept  in  ignorance  of  G.*b 
further  liability  for  the  1252.  Spencer  v.  Handley^ 
4  Man.  &  Q.  414  ;  11  L.  J.,  C.  P.  250. 

Pre^ioQi  Indebtedneu.] — P.  had  been  employed 
by  the  plaintiffs  in  the  sale  of  coals  for  them  on 
commission,  for  which  he  at  the  end  of  each  month 
gave  them  his  acceptances,  and  by  the  terms  of 
his  agreement  he  was  to  hand  over  to  them  within 
six  days  all  moneys  he  received  from  customers. 
P.  having  fallen  into  arrear  to  the  extent  of  1,2722. 
the  plaintiffs  required  him  to  find  security  to  the 
amount  of  300Z.,  and  at  his  request  the  defendant 
consented  to  guarantee  1002.  The  agreement  of 
guarantee  recited  the  terms  of  dealing  between 
the  piaintiffis  and  P. ;  but  the  fact  that  P.  was 
already  indebted  to  the  plaintiffs  in  the  large 
sum  above  mentioned  was  concealed  from  the 
sureties.  In  an  action  against  the  defendant 
upon  the  agi'eement,  he  pleaded  that  he  was 
induced  to  make  it  by  the  fraudulent  concealment 
by  the  plaintifb  of  a  material  fact : — Held,  that 
the  noncommunication  by  the  plaintiffs  to  the 
defendant  of  the  fact  that  P.  was  at  the  time 
indebted  to  them,  was  evidence  for  the  jury  in 
support  of  the  plea.  Lee  v.  J&ne^^  14  C.  B.  (N.s.) 
386.  Affirmed,  17  0.  B.  (N.s.)  482  ;  34  L.  J., 
C.  P.  131  ;  11  Jur.  (N.S.)  81 ;  12  L.  T.  122  ;  13 
W.  R.  318— Ex.  Ch. 

It  is  no  defence  by  a  surety  in  an  action  on  a 
bond,  that  at  the  time  of  his  entering  into  the 
bond  his  principal  was  indebted  to  the  obligees 
of  the  bond,  ana  that  they  withheld  this  fact  from 
him,  unless  he  shews  a  fraudulent  concealment, 
which  will  not  be  presumed  where  the  principal, 
upon  the  evidence,  had  the  money  of  the  obligees 
in  his  hands  in  the  course  of  his  duty,  no  default 
being  shewn.  Stokesleigh  Union  v.  Stoddart. 
2  W.  R.  14. 

A  surety  who  executes  a  bond  on  a  misrepre- 
sentation by  the  obligee  of  a  material  fact  is 
entitled  to  relief.  Bleit  v.  Brovyn,  8  Giff. 
450  ;  8  Jur.  (N.s.)  187  ;  5  L.  T.  663.  Affirmed, 
8  Jor.  (N.S.)  602;  6  L.  T.  620;  10  W.  Si. 
569. 

Therefore,  where  a  surety  was  induced  to 
execute  a  hond  on  a  representation  by  the 
obligee  that  the  principal  was  not  indebted  to 


him,  which   statement  was  untrue,   the  court 
directed  the  bond  to  be  cancelled.    Ih. 

Where  a  bond  by  a  surety  purported  to 
giuurantee  the  payment  of  flour,  to  be  suppli^ 
by  the  obligee  (of  a  specified  quality),  in  order 
to  enable  the  principal  debtor  to  execute  a  con- 
tract, and  the  obligee  designedly  supplied 
inferior  flour,  so  that  the  contract  was  annulled, 
the  obligor  is  entitled  to  have  the  bond  can- 
celled.   Ih. 


Liability  of  Bank  fbr  Sepretentationi  of 


Agent.] — ^The  plaintiff  supplied  oats  to  D.,  a 
customer  of  a  bank,  for  the  purpose  of  enabling 
D.  to  perform  a  contract  with  the  government 
for  the  supply  of  oats,  on  the  faith  of  a  guarantee 
given  by  the  manager  of  the  bank  that,  on  receipt 
of  the  money  to  be  paid  by  the  commissariat 
department  to  the  bank  for  D.  for  the  price  of 
the  oats  supplied  to  the  government  by  D.,  the 
bank  would  pay  the  plaintiff  out  of  that  money 
the  sum  due  to  him,  subject  only  to  the  debt  due 
to  the  bank  from  D.  D.  was  at  the  time  so 
largely  indebted  to  the  bank  that  it  was  practi- 
cally impossible  that  there  should  be  any  surplus 
to  come  to  the  plaintiff,  after  payment  of  the 
debt  due  to  the  bank  ;  but  the  manager  con- 
cealed this  from  the  plaintiff.  The  bsiik  having 
appropriated  the  whole  of  the  money  to  the 
payment  of  their  own  debt : — Held,  that  on  proof 
of  these  facts  there  was  evidence  to  go  to  the 
jury  of  a  false  representation  on  the  part  of  the 
manager  of  the  bonk  ;  that  the  bank  was  answer- 
able for  such  false  representation  ;  and  that  the 
false  representation  was  properly  described  in  the 
declaration  as  that  of  the  bank.  Barwick  v. 
EnglUh  Joint  Stock  Bank,  36  L.  J.,  Ex.  147; 
L.  R.  2  Ex.  259  ;  16  L.  T.  461  ;  15  W.  R.  877— 
Ex.  Ch. 

Senrant'i  Honesty — ^Frevionf  Acts.] — In  the 
case  of  a  continuing  guarantee  for  the  honesty 
of  a  servant,  if  the  master  discovers  that  the 
servant  has  been  guilty  of  acts  of  dishonesty  in 
the  course  of  the  service  to  which  the  guarantee 
relates,  and  if,  instead  of  dismissing  the  servant, 
as  he  may  do  at  once  and  without  notice,  he 
chooses  to  continue  him  in  his  employ  without 
the  knowledge  and  consent  of  the  surety,  express 
or  implied,  he  cannot  afterwards  have  recourse 
to  the  surety  to  make  good  any  loss  which  may 
arise  from  the  dishonesty  of  the  servant  during 
the  subsequent  service.  PhiUips  v.  Foxhallj 
41  L.  J.,  Q.  B.  293  ;  L.  R.  7  Q.  B.  666  ;  27  L.  T. 
231 ;  20  W.  R.  900. 

Declaration  on  a  bond  given  to  the  plaintiff 
by  the  defendant  which  recited  that  by  an  agree- 
ment of  even  date  the  plaintiff  had  agre^  to 
admit  J.  into  his  service  as  clerk  and  traveller 
(not  farther  stating  the  terms  of  the  agreement) 
and  was  conditioned  for  J.*s  accounting  for  and 
paying  over  to  the  plaintiff  all  moneys  which  he 
might  receive  on  the  plaintiff's  account ;  the 
breach  alleged  being  that  J.  had  received  moneys 
for  the  plaintiff  which  he  had  not  accounted  for 
or  paid  over.  Plea,  that  before  the  defaults  sued 
i!or,  J.  had  committed  other  defaults  of  the  same 
kind  ;  that  the  plaintiff  had,  with  knowledge  of 
those  defaults,  continued  to  employ  J.  in  his 
service  without  notice  to  the  defendant ;  and 
that  the  defaults  sued  for  were  committed  during 
such  continuance  of  the  service : — Held,  that 
the  plea  was  good.  Sanderson,  v.  Atton^  42  L.  J., 
Ex.  64  ;  L.  R.  8  Ex.  73 ;  28  L.  T.  35  ;  21  W.  R. 
293. 
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When  an  action  was  brought  by  a  county 
treasurer  against  the  surety  to  the  bond  of  a 
county  cess  collector,  on  account  of  a  breach  of 
the  bond  by  nonpayment  into  the  proper  bank 
of  the  cess  which  had  been  collected,  the  surety 
attempted  to  set  up  an  equitable  defence  that 
the  cess  collector  had  been  previously  engaged  in 
that  office,  and  that  during  the  time  he  fulfilled 
the  duties  of  that  office  he  had  misconducted 
himself,  which  acts  of  misconduct  were  known 
to  the  plaintiff,  who  had  given  no  notice  to  the 
surety  on  his  becoming  surety : — Held,  that  as 
no  privity  could  exist  between  the  surety  to  the 
bond,  and  the  plaintiff  in  his  official  capacity  of 
county  treasurer,  no  equity  could  be  set  up 
against  him.  Lawder  v.  Simpson^  Ir.  R.  7  C.  L. 
57  ;  21  W.  R.  439. 

Contractor'!  Honeity — Certifioato  obtained  by 
Prand.] — An  alteration  in  the  position  of  a 
surety  brought  about  by  the  act  of  an  employer 
does  not  discharge  the  surety,  if  the  act  of  the 
employer  has  been  caused  by  the  fraud  of  a  con- 
tractor whose  honesty  the  surety  has  guaranteed. 
The  plaintiffs  entered  into  a  contract  with  a  firm 
of  contractors  for  the  construction  of  certain 
works.  The  defendants  were  parties  to  the  con- 
tract as  sureties  for  the  contractors.  The  contract 
provided  that  the  liability  of  the  sureties  should 
continue  until  the  engineer  of  the  plaintiffs 
should  have  given  his  final  certificate  of  com- 
pletion. A  certain  sum  of  money  was  to  be 
retained  by  the  plaintiffs,  and  not  paid  over 
to  the  contractors  until  six  months  after  the 
•granting  of  the  final  certificate  of  completion. 
The  certificate  was  obtained  by  fraud  on  the  part 
of  the  contractors,  and  the  retention-money  was 
paid  over  to  the  contractors  : — Held,  that  the 
certificate  having  been  obtained  by  the  fraud  of 
the  contractoFB,  whose  honesty  the  defendants 
had  guaranteed,  did  not  operate  as  a  discharge  of 
the  defendants*  liability  under  their  contract  of 
suretyship ;  that  the  payment  over  of  the  reten- 
tion-money, even  if  it  had  not  been  brought 
about  by  the  contractors'  fraud,  would  not  have 
discharged  the  defendants,  there  being  no  evi- 
dence that  the  payment  of  the  retention-money 
had  caused  any  alteration  in  the  position  of  the 
defendants.  Xingston-up&n^Ifull  Corpitration  v. 
Harding,  62  L.  J.,  Q.  B.  56  ;  [1892]  2  Q.  B.  494  ; 
4  R.  7  ;  67  L.  T.  539  ;  41  W.  R.  19 ;  57  J.  P.  86 
— C.A. 

Procantions  againit  Trand.] — ^A  surety  guaran- 
teeing the  honesty  of  a  person  employed  is  not 
entitled  to  be  relieved  from  his  obligation  because 
the  employer  fails  to  use  all  the  means  in  his 
power  to  guard  against  the  consequences  of  dis- 
honesty. Black  V.  Ottomun  Banh^  15  Moore, 
P.  C.  472  ;  8  Jur  (N.8.)  801  ;  6  L.  T.  763  ;  10 
AV.  R.  871— P.  C. 

To  discharge  a  surety  for  the  due  performance 
of  duties,  there  must  be  on  the  part  of  the  obligee 
an  act  of  connivance  or  gross  negligence  amount- 
ing to  wilful  shutting  of  the  eyes  to  the  fraud  or 
something  approximating  to  it.  Dawton  v.  Lawes, 
Kay,  280  ;  2  Eq.  R.  230 ;  23  L.  J.  Ch.  434 ;  2 
W.'R.  213. 

Effect  of  Power  of  Snspeniion  of  Defaulting 
Party.]— Under  the  12  &  13  Vict.  c.  91,  the  power 
of  dismissing  rate  collectors  is  vested  in  the  lord- 
lieutenant,  but  by  regulations  of  the  privy  council, 
made  under  the  act,  the  collector-general  is 
empowered  to  suspend  any  collector  who,  in  his 


opinion,  has  been  guilty  of  neglect  of  duty  : — 
Held,  that  the  omission  of  the  collector-general 
to  suspend  the  collector,  after  knowledge  of  fraud 
and  dishonesty  on  his  part  during  his  service  and 
employment,  was  not  a  defence  to  an  action  cm 
the  guarantee ;  first,  because  the  doctrine  of 
Phillip*  V.  Foxkull  (L.  R.  7  Q.  B.  666)  was  inap- 
plicable to  a  guarantee  for  the  fidelity  of  an 
officer  appointed  and  removable  by  the  lord- 
lieutenant  ;  secondly,  because  the  omission  to  exer- 
cise a  power  of  siLspension  as  distinguished  from  a 
power  of  dismissal  did  not  terminate  the  liability 
of  the  sureties.    Byrne  v.  Muzio,  8  L.  B.,  Ir.  396. 

Action  by  co-Surety  to  set  aside  TraoBaetioa 
— Partiei.] — One  of  two  sureties  who  had  joined 
the  principal  debtor  in  a  bond,  filed  a  bill  to  set 
aside  the  transaction,  on  the  ground  of  fraud,  and 
prayed  an  account  of  the  payment  of  the  bond  : 
— Held,  that  the  principal  debtor  and  the  co- 
surety were  necessary  parties.    Allan  v.  fftmldem^ 

6  Beav.  148  ;  12  L.  J.,  Ch.  181. 

Where,  by  the  construction  of  the  terms  of  a 
guarantee,  there  is  no  right  of  contribution 
amongst  the  guarantors,  any  one  of  them  may 
sustain  a  bill  in  equity  to  set  aside  the  gruarantee 
for  fraud,  without  making  his  co-guarantors 
parties.  Pendlebury  v.  Walker,  4  Y.  &  ColL 
424. 

9.  Laches  and  Negligence. 

What  amonnta  to.] — The  mere  passive  inac- 
tivity of  a  person  to  whom  a  guarantee  is  given, 
his  neglect  to  call  the  principal  debtor  to  account 
in  a  reasonable  time,  and  to  enforce  payment 
against  him,  does  not  discharge  the  surety  ;  and 
the  rule  at  law  and  in  equity  is  the  same,  that 
there  must  be  some  positive  act  done  by  him  to 
the  prejudice  of  the  surety,  or  such  degree  of 
negligence  as  to  imply  connivance,  and  amount 
to  fraud.  Black  v.  Ottoman  Bank,  16  Moore, 
P.  C.  472 ;  8  Jur.  (N.8.)  801  ;  6  L.  T.  763  ;  10 
W.  R.  871— P.  C. 

Mere  negligence,  even  if  gross,  on  the  part  of 
a  creditor,  unaccompanied  by  positive  acts  of 
concurrence  in  the  defalcation  of  a  debtor,  will 
not  discharge  the  surety,  and  is  no  ground  of 
equitable  defence.  Madden  v.  M}' Mullen,  13  Ir. 
C.  L.  R.  306  ;  4  L.  T.  180. 

Or  mere  forbearance  or  inactivity  on  the  part 
of  a  creditor  will  not  discharge  a  surety.  Strong 
V.  Fogter,  17  C.  B.  201  ;  25  L.  J.,  C.  P.  106 ;  4 
W.  R.  161. 

If  a  party  guaranteed  does  any  act  injurious 
to  the  surety,  or  inconsistent  with  his  right,  or 
omits  to  do  any  act  which  his  duty  enjoins  him 
to  do,  and  the  omission  proves  injurious  to  the 
surety,  the  latter  is  discharged.  Watts  v.  Sknttle- 
worth,  5  H.  &  N.  235  ;  29  L.  J.,  Ex.  229.   Affirmed, 

7  H.  &  N.  853  ;  7  Jur.  (N.S,)  945  ;  5  L.  T.  58  ;  10 
W.  R.  132— Ex.  Ch.  See  StewaH  v.  Robinson, 
Ir.  R.  3  C.  L.  69. 

Bond  fbr  Performance  of  Duties — Breach 

of  Condition  — Acqnieicence  —  Connivance.]  — 

Mere  laches  of  the  obligee,  or  a  mere  passive 
acquiescence  by  the  obligee  in  acts  which  are 
contrary  to  the  conditions  of  a  bond,  is  not 
sufficient  of  itself  to  relieve  the  sureties.  Durhnm 
Corporation  v.  Fowler,  58  L.  J.,  Q.  B.  246  ;  22 
Q.  B.  D.  394  ;  60  L.  T.  456  ;  53  J.  P.  874. 

The  plaintiff  sued  the  defendants,  as  sureties, 
on  two  bonds,  the  first  given  to  the  plaintiff,  as 
urban  sanitary  authority,  to  secure  the  due  per- 
formance of  the  duties  of  a  collector  of  district 
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rates  under  the  Public  Health  Act,  and  the 
second  given  to  the  plaintifEs,  as  the  corporation 
of  a  borough,  to  secure  the  performance  by  the 
same  person  of  his  duties  as  collector  and  receiver 
of  borough  rates  under  the  Municipal  Corpora- 
tions Act.  The  evidence  shewed  that  the  plain- 
tiffs had  acquiesced  in  an  irregular  mode  of 
accounting  on  the  part  of  the  collector,  but  that 
the  collector  was  never  suspected  of  dishonesty 
until  a  year  after  the  date  of  the  second  bond, 
when  defalcations  were  discovered,  and  he  was 
dismissed.  The  jury  in  answer  to  questions  put 
to  them  found,  first,  that  the  plaintifb  had  per- 
mitted the  collector  to  retain  moneys  in  his  hands 
for  a  longer  period  than  a  week  (which  was  con- 
trary to  8.  195  of  the  Public  Health  Act,  1876, 
and  to  the  conditions  of  the  bonds,  and  to  a 
resolution  passed  by  the  plaintiff  before  the 
bonds  were  given)  ;  and  secondly,  that  the  plain- 
tiff had  permitted  him  to  mix  the  proceeds  of 
the  different  rates : — Held,  that  the  plaintiffs' 
acquiescence  in  the  collector's  irregular  mode  of 
accounting  was  not  such  connivance  as  to  dis- 
charge the  sureties  ;  that  upon  the  evidence  there 
were  no  questions  which  the  judge  could  have 
been  properly  required  to  leave  to  the  jury  other 
than  those  he  did  leave ;  and  that  on  the  facts 
proved  at  the  trial,  and  on  the  findings,  there 
WBS  no  defence  to  the  action,  and  the  plaintiffs 
were  entitled  to  judgment : — Held,  further,  that 
on  the  construction  of  the  second  bond,  in  which 
the  person  guaranteed  was  described  as  "  collector 
and  receiver,"  the  sureties  were  liable  for  his 
breach  of  the  condition  to  pay  over  moneys 
received  by  him,  independently  of  the  question 
of  the  validity  of  the  rate.    lb. 

Of  Agenti.] — ^A.  obtained  an  advance  of  money 
from  a  loan  society,  upon  the  security  of  a  joint 
and  several  promissory  note  of  himself  and  the 
defendant  (who,  to  the  knowledge  and  on  the 
requirement  of  the  society,  signS  the  same  as 
surety),  and  of  a  bill  of  sale  of  A.'s  furniture. 
Certain  instalments  of  the  note  being  in  arrear, 
the  lenders  seized  and  sold  the  goods  of  A.  under 
the  bill  of  sale,  and  afterwards  sued  the  defen- 
dant for  the  bi&lance : — Held,  that  it  was  com- 
petent to  the  defendant  to  shew,  by  way  of 
equitable  defence,  that  but  for  the  mismanage- 
ment of  the  lenders'  agents,  the  goods  of  A. 
would  have  realised  sufficient  to  satisfy  the  whole 
debt.  Mntnal  Loan  Fund  Atwciation  v.  Sudlow, 
5  C.  B.  (N.8.)  449  ;  28  L.  J.,  C.  P.  108  ;  5  Jur. 
(N.8.)  388. 

Bond  to  Gnardiani  for  OoUeotioii  of  Bates — 
Surety  Liable  through  Orerieen'  Hegligence.  ] — 
The  defendant,  as  surety,  gave  a  bond  to  the 
guardians  of  the  poor  for  the  M.  union,  con- 
ditioned for  the  due  discharge  by  C.  of  his  duties 
as  collector  of  poor-rates  for  the  parish  of  N. 
C.  absconded,  having  embezzled  part  of  the  rates, 
and  allowed  others  to  be  lost  by  not  applying  for 
them.  The  guardians  sued  the  defendant  for  the 
loss.  The  defendant  admitted  his  liability  as  to 
the  sums  embezzled,  but  disputed  his  liability  as 
to  the  sums  lost  by  C.'s  negligence,  on  the  ground 
that  the  loss  would  not  have  occurred  if  C.  had 
been  called  upon  to  account  as  he  ought  to  have 
been.  It  appeared  that  no  negligence  could  be 
imputed  to  the  guardians,  but  there  appeared 
some  ground  to  believe  that  if  the  overseers  of 
the  parish  of  N.  had  discharged  their  statutory 
duties  with  reasonable  care  the  loss  would  not 
have  occurred  : — Held,  that  the  plaintiffs  were 


entitled  to  i^ecover  from  the  defendant  the  moneys 
lost  through  failure  of  C.  to  collect  them,  for  that 
there  had  been  no  negligence  on  the  part  of  the 
plaintiffs,  and  they  were  not  answerable  for  the 
negligence  of  the  overseers.  Maitsjield  Union  v. 
Wright,  9  Q.  B.  D.  683— C.  A.  Affirming  46 
J.  P.  200. 

BoiudUooTery  of  Praud.] — A.  was  bound 
jointly  with  B.,  the  trustee  of  a  bankrupt's 
estate  in  Scotland,  to  the  extent  of  1,000/.  The 
condition  of  the  bond  was,  that  B.  should  faith- 
fully discharge  his  office,  account,  &c.  The 
creditors  of  the  bankrupt,  according  to  the  prac- 
tice in  Scotland,  chose  three  commissioners  to 
act  for  them  and  superintend  the  proceedings 
of  the  trustee.  B.,  by  various  contrivances, 
amounting  to  fraud  against  the  estate,  was  found 
in  arrear  to  the  amount  of  1,0002.  Whereupon 
the  bond  being  put  in  suit  against  A.,  he  pleaded 
that  the  commissioners,  by  neglect  and  conniv- 
ance, caused  and  permitted  the  default,  or  know- 
ing it  concealed  it  from  him.  Of  this  imputation 
there  was  no  distinct  proof: — Held,  that  even 
on  that  supposition  A.  was  not  discharged. 
M'TaggaH  v.  WaUon,  10  Bligh,  618  ;  3  CI.  &  F. 
525.    And  see  oases  ante,  cols.  1258,  1259. 

Ai  to  Aeorual  of  Liability.] — A.  having  sent 
an  order  to  B.  for  certain  goods,  C.  undertook  to 
guarantee  payment  to  B.,  upon  an  undertaking 
of  D.  to  indemnify  C. ;  B.  accordingly  informed 
C.  that  the  goods  were  preparing,  and  after- 
wards shipped  them  for  A.  without  giving  notice 
to  C.  that  they  were  shipped ;  afterwards  D. 
desired  to  recall  his  indemnity,  upon  which  C 
wrote  to  B.  to  know  whether  he  had  execut^ 
the  order  ;  to  which  no  answer  was  given  by  B. 
for  a  considerable  time,  he  having  gone  abroad 
in  the  interim.  Upon  this  C,  supposing  from 
the  silence  of  B.  that  the  order  was  not  executed, 
gave  up  his  indemnity  to  D. : — C.  still  remained 
liable  to  B.  on  his  guarantee.  Owley  v.  Youngf 
2  H.  Bl.  613  ;  1  Esp.  424. 

In  Bxaminiug  Aeeounta.] — The  laches  of 
obligees  in  a  bond  (conditioned  for  the  principal 
obligor  to  account  for  and  pay  over  from  time 
to  time  all  such  tolls  as  he  should  collect  for  the 
obligees),  in  not  properly  examining  his  accounts 
for  eight  or  nine  years,  and  not  calling  upon  the 
principal  for  payment,  so  soon  as  they  might 
have  done,  for  sums  in  arrear,  or  unaccounted 
for,  is  not  an  estoppel  in  an  action  against  the 
sureties.  Trent  Natigation  Co.  v.  Harley^  10 
East,  34. 

An  insurance  broker,  bound  with  two  sure- 
ties, became  bankrupt,  and  was  indebted  to  the 
obligees  in  a  considerable  sum  for  premiums, 
and  they  received  a  dividend  of  6«.  in  the  pound 
under  the  commission.  The  premiums  were  due 
three  years  before  the  bankruptcy,  and  the 
obligees  did  not  call  on  the  sureties  until  after 
the  bankruptcy  : — Held,  that  the  sureties  were 
not  discharged  by  the  laches  of  the  obligees  in 
suffering  tbe  credit  of  the  broker  to  run  on  so 
long  beyond  the  six  months  stipulated  by  the 
bond.  London  Assurance  Co.  v.  BvrJtle^  4  Moore, 
153.    And  see  Uearn  v.  Cule^  3  Dow,  459. 

Delay  in  Suing.] — The  liability  of  a  surety  on 
a  bond  is  not  discharged  by  the  delay  of  the 
creditor  in  suing  for  the  debt,  or  by  the  circum- 
stance of  the  principal  debtor  afterwards  exe- 
cuting to  the  creditor  another  bond  for  a  larger 
sum.    Eyre  v.  Everett,  2  Russ.  381. 
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Extent  of  DeUy— Hotice.]— The  defendant 
goaranteed  the  payment  of  the  price  of  certain 
timber  sold  by  the  plaintifE  to  the  defendant's 
son.  The  plaintifE  received  part  payment  from 
the  son,  and  afterwards  made  repeated  applica- 
tions for  the  residue.  More  than  two  years 
having  elapsed  from  the  day  stipulated  for  pay- 
ment, the  son  gave  the  plaintifE  a  bill  of  exchange, 
which  was  dishonoured,  and  shortly  afterwards 
became  bankrupt.  The  plaintiff  did  not  give  the 
defendant  notice  of  the  dishonour  of  the  bill,  nor 
did  he  inform  him  of  the  state  of  the  account 
until  after  the  bankruptcy  : — Held,  that  the 
defendant  was  notwithstanding  liable,  and  was 
not  discharged  by  the  time  that  had  elapsed,  nor 
by  want  of  notice  of  the  applications  made  to  his 
son.  Goring  v.  Edmortdt^  6  Bing.  94  ;  3  M.  &  P. 
269  ;  7  L.  J.  (0.8.)  C.  P.  235  ;  31  R.  R.  368. 

A.  guarantees  to  B.  the  debt  of  C.  upon  con- 
dition "  that  no  application  shall  be  made  to  A. 
on  B.*s  part  for  the  amount  guaranteed,  or  any 
portion  thereof,  but  on  tiie  failure  of  B.'s  utmost 
efforts  and  legal  proceedings  to  obtain  the  same 
from  C."  C.  remains  in  England  two  years ; 
then  goes  abroad  insolvent,  not  having  paid  the 
debt  to  B.  No  proceedings  are  taken  against 
him  until  four  years  after  the  guarantee  given, 
when  process  is  issued,  and  continued  on  the  roll, 
G.  remaining  abroad  until  more  than  six  years 
after  the  guarantee  given  : — The  guarantor  is  dis- 
charged by  the  laches  of  B.  Holl  v.  Hadley^ 
4N.  &M.  606;  2  A.  &  E.  768  ;  4  L.  J.,  K.B.  126. 

If  A.  becomes  bound  to  B.  for  the  honesty  of 
C,  who  embezzles  money,  B.  may  maintain  an 
action  on  the  guarantee,  though  three  years  have 
elapsed  without  notice  having  been  given  of  the 
embezzlement  by  B.  to  A. ;  at  least  if  A.  was 
acquainted  with  the  circumstances  from  any 
other  quarter,  and  B.  does  not  appear  to  have 
concealed  it  from  him  industriously,  A.  will  not 
be  discharged  from  his  guarantee,  though  B. 
appears  to  have  given  credit  to  C.  for  the 
amount  of  the  sum  embezzled.  Ped  v.  Tatlocky 
I  Bos.  &  P.  419. 

Hot  giving  Votiee.] — Under  a  bond,  condi- 
tioned that  if  M.  should  duly  account  for  all 
moneys  received  by  him  in  the  plaintifiTs  service 
as  a  derk  ;  and  also  that  if  M.  should  embezzle 
the  plaintiffs  property,  and  should,  within  three 
days  after  proof  thereof,  repay  the  plaintiff  the 
damage  sustained  by  such  misbehaviour  or  mis- 
doing;  or,  in  default  thereof,  if  the  defendant 
should,  after  notice  given,  make  a  full  recom- 
pense to  the  plaintiff,  the  bond  was  to  be  void  ; 
the  plaintiff,  in  order  to  render  the  defendant 
(the  surety)  liable  for  M.'s  not  accounting,  must 
give  the  defendant  notice  thereof, ;  as,  by  the 
construction  of  the  condition,  the  notice  must 
be  given  for  M.'s  not  accounting,  as  well  as 
for  his  embezzling.  Phillips  v.  Fordyce^  2  Chit. 
676. 

Hegleot  to  enforee  Payment — Proceedi  of  Exe- 
ention.] — By  a  guarantee,  the  defendant  engaged 
to  pay  to  the  plaintiff  any  debt  due  to  him  from 
the  defendant's  son,  not  exceeding  lOO^.,  pro- 
vided that,  before  the  defendant  was  called  on  in 
pursuance  of  the  guarantee,  the  plaintiff  should 
avail  himself  to  the  uttermost  of  any  bon&  fide 
securities  he  held  of  the  son  ;  provided,  also,  that 
in  case  anything  should  prevent  the  defendant 
from  receiving  and  retaining  the  proceeds  of  an 
execution  he  had  levied  on  his  son's  property, 
the  guarantee  should  be  void  : — Held,  that  the 


plaintiff's  neglecting  to  adopt  means  to  enforce 
payment  of  a  bill  by  a  party  who  was  proved  to 
be  totally  insolvent,  and  to  have  been  three  years 
and  a  half  in  gaol,  where  he  continued,  was  not 
a  breach  of  the  condition  upon  which  the 
guarantee  was  given.  Muskett  v.  Rogers^  8  8cott, 
61  ;  6  Bing.  (N.o.)  728  ;  8  L.  J.,  C.  P.  354. 

Held,  also,  that  the  circumstance  of  a  portion 
of  the  property  seized,  which  turned  out  not  to 
be  the  property  of  the  defendant*8  son,  being 
afterwanis  recovered  by  the  owner,  neither 
avoided  the  guarantee  nor  afforded  ground  for 
diminishing  the  amount  of  the  defendant's 
liability  thereon.    Ih, 


Keeping  Bill  of  Ezohange  Unreasonable  Time.] 
— Where  the  firm  of  A.  &  Co.  gave  a  guarantee  to 
B.  &  Co.  that  they  would  endorse  any  bill  or  bills 
which  C.  might  give  to  B.  &  Ck).,  in  part  pay- 
ment of  an  order  for  certain  goods  then  executing 
for  him  ;  B.  &  Co.  to  allow  62.  per  cent,  on  the 
amount  of  the  bills  for  the  guarantee ;  and  C. 
gave  B.  &  Co.  a  bill  at  eighteen  months,  in  part 
payment  of  the  goods  which  the  latter  kept  for 
seventeen  months  and  ten  days,  and  then,  finding 
that  C.  was  insolvent,  applied,  for  the  first  time, 
to  A.  &  Co.  for  their  indorsement,  tendering  the 
amoant  of  commission  : — Held,  that  B.  &  Co. 
were  concluded  by  their  laches,  and  that  A.  &  Co. 
were  not  liable  on  their  guarantee.  Payne  ▼. 
Ives,  3  D.  &  R.  664. 

Vegleet  to  Present  for  Payment.] — Where  a 
commission  broker  effected  the  sale  of  wool  from 
the  plaintiff  to  C.  &  P.,  to  be  paid  for  by  a 
biU  at  eight  months,  accepted  by  the  latter ;  and 
the  broker  agreed  to  guarantee  half  the  amount 
for  an  allowance  of  1  per  cent. ;  and  the  plain- 
tiff confirmed  the  sale,  and  informed  the  broker 
that  if  he  could  not  procure  from  C.  &  P.  ac- 
ceptances of  approved  houses  (which  they  would 
prefer),  that  they  would  take  his  guarantee  for 
one-hali  the  amount  on  the  terms  proposed  ;  and 
the  wool  was  delivered  to  the  vendees  with- 
out the  intervention  of  the  broker,  and  the 
vendors  took  the  acceptance  of  the  former  for  the 
amount  of  the  wool,  made  payable  at  a  banker's  ; 
but  before  the  bill  was  at  maturity,  the  vendees 
became  insolvent,  and  the  vendors  resorted  to 
the  broker  upon  his  guarantee  : — Held,  that  he 
was  liable,  though  the  bill  had  not  been  presented 
for  payment,  and  though  there  was  no  proof  that 
it  would  not  have  been  paid  if  presented.  Ifol- 
brow  V.  WUhins,  2  D.  &  R.  69  ;  1  B.  &  C.  10 ;  1 
L.  J.  (0.8.)  K.  B.  11  ;  26  R.  R.  285. 

Where  a  debtor  indorsed  a  bill  of  exchange  of 
which  he  was  the  indorsee,  over  to  his  cr^itor 
by  way  of  collateral  security  for  his  debt,  and 
the  creditor  did  not  present  it  at  maturity,  nor 
give  the  debtor  notice  of  its  dishonour  when  pre- 
sented :  —  Held,  that  the  creditor  could  not 
recover  in  an  action  either  on  his  original  debt  or 
upon  the  bill  of  exchange.  Peacock  v.  Purcell, 
14  C.  B.  (N.8.)  728  ;  82  L.  J.,  C.  P.  266  ;  10  Jur. 
(N.8.)  178  ;  8  L.  T.  636  ;  11  W.  R.  834. 

In  an  action  on  a  note,  the  defendant  pleaded 
that  he  made  the  note  jointly  with  E.  for  his 
accommodation,  and  as  his  surety  only  to  secure 
payment  of  a  loan  made  by  the  plaintiff  to  E.  ; 
that  at  the  time  when  the  note  was  made,  the 
plaintiff,  having  notice  of  the  premises,  agreed, 
in  consideration  of  the  defendant  making  such 
note  as  surety,  that  the  plaintiff  would  call  in 
and  demand  payment  of  the  note  from  £.  within 
three  years ;    that  this    agi*eement   should    be 
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indorecd  in  writing  on  the  note  at  the  time  of 
making  it,  which,  by  mistake,  was  not  done ; 
that  the  plaintiff  omitted  to  demand  payment  of 
the  note  from  £.  within  three  years,  whereby  he 
lost  the  means  of  obtaining  payment  from  £., 
who  had  become  insolvent : — Held,  that  the  plea 
was  good,  on  the  ground  that  the  condition,  in 
consideration  of  which  the  defendant  had  become 
surety,  had  not  been  performed  by  the  plaintiff. 
Lawrence  v.  Walmtteyy  31  L.  J.,  C.  P.  143  ;  5 
L.  T.  798  ;  10  W.  R.  344. 

Omiision  to  fill  up  Hame  in  Bill— ITotioe  of 
Von-paymeiLt.] — The  debtor  gave  his  creditor  a 
bill  of  exchange  accepted  by  himself,  but  with 
the  drawer's  name  left  blank.  The  plaintiff  at 
the  same  time,  as  a  surety,  deposited  with  the 
creditor  certificates  of  stock  in  a  joint  stock 
company  as  collateral  security  for  the  debt.  The 
debtor  died  without  the  creditor  having  filled 
in  the  name  of  the  drawer,  and  his  estate  was 
insolvent.  The  bill  was  never  presented  for  pay- 
ment, nor  was  notice  given  to  the  plaintiff  of  its 
non-payment  : — Held,  that  the  creditor  had  not 
discharged  the  plaintiff  from  his  suretyship  by 
his  omission  to  fill  up  the  drawer's  name,  and  to 
give  notice  of  the  nonpayment  of  the  bill  to 
the  plaintiff.  Carter  v.  WliiU,  54  L.  J.,  Ch. 
138  ;  26  Ch.  D.  666  ;  60  L.  T.  670  ;  32  W.  R.  692 
— C.  A.. 

8alo  of  Goods  at  a  Lom.] — When  money  is 
borrowed  on  the  security  of  a  bill  of  sale  of  the 
borrower's  goods,  together  with  a  note  for  the 
amount  of  the  loan,  signed  by  him  and  a  third 
person,  payable  by  instalments,  the  whole  of  the 
residue  unpaid  to  become  due  upon  defanlt  in 
payment  of  any  instalment ;  and,  default  being 
made,  the  lender  takes  and  sells  the  goods,  and 
then  sues  the  third  person  for  the  balance  ;  it  is 
a  good  equitable  defence  for  him  that  he  signed 
the  note  as  surety  merely,  to  the  knowlege  of  the 
plaintiff,  and  that  the  goods  would  have  sufficed, 
if  properly  sold,  to  satisfy  the  whole  claim  of 
the  plaintiff,  yet  by  his  negligence  and  miscon- 
duct of  the  sale  a  loss  was  occasioned;  and  it 
is  not  material,  for  this  purpose,  that  the  fact  of 
the  suretyship  does  not  appear  on  the  face  of  the 
note.  Mutual  Loan  Fund  Association  v.  Sudlow^ 
6  0.  B.  (N.8.)  449  ;  28  L.  J.,  C.  P.  108  ;  5  Jur. 
(N.8.)  338. 

Vegleot  to  Iniiire.] — H.  agreed  with  W.  to 
complete  fittings  for  a  warehouse  for  3,450Z.,  to 
be  paid  by  instalments  during  the  progress  of 
the  work.  The  contract  contained  a  stipulation, 
that  W.  shall  and  may  insure  the  fittings  from 
risk  by  fire  at  such  time  and  for  such  amount  as 
the  architects  may  consider  necessary,  aud  de- 
duct the  costs  of  such  insurance  for  the  time 
during  which  the  works  are  unfinished  from  the 
amount  of  the  contract.  By  an  agreement 
reciting  in  part  the  contract,  the  defendant 
agreed  with  W.  to  guarantee  the  due  perform- 
ance of  the  works  by  H.  W.  advanced  1,800^. 
to  H.  during  the  progress  of  the  works  ;  after 
which  the  fittings,  to  the  value  of  2,300/.,  while 
still  unfinished,  were  destroyed  by  accidental 
fire  in  the  workshop  of  H.  W.  had  not  insured 
the  fittings.  H.  became  insolvent  and  never 
repaid  the  1,800/.,  or  any  part  of  it.  W.  was 
compelled  to  pay  a  sum  greater  by  340Z.  than 
the  original  contract  price  to  complete  the  work 
contracted  for : — Held,  that  W.  was  bound  to 
insure  the  fittings,  and  that  his  omission  to  do  so. 


in  equity,  discharged  the  defendant's  liability, 
not  merely  to  the  extent  of  the  benefit  he  would 
have  derived  from  the  insurance  if  effected,  but 
in  toto.  Watts  v.  Shuttleworth,  6  H.  &  N.  235  ; 
29  L.  J.,  Ex.  229.  Affirmed,  7  H.  &  N.  863  ;  7 
Jur.  (N.8.)  945  ;  5  L.  T.  58  ;  10  W.  R.  132— Ex. 
Ch. 

Vegleot  to  Inrol  Beoogniianoo.]— A  tenant's 
recognizance  was  executed  at  the  same  time  as 
his  lease,  but  was  not  inrol  led  for  four  years  after. 
The  tenant  in  the  meantime  became  insolvent 
and  incumbered  his  property  : — Held,  that  the 
neglect  to  inrol  the  recognizance,  when  the  lease 
was  executed,  did  not  discharge  the  surety. 
Quaere,  whose  duty  is  it  to  inrol  the  recognizance. 
Jephson  V.  Maunsell,  10  Ir.  £q.  R.  38, 132. 

To  File -Warrant  of  Attorney.] — By  an  agree* 
ment  between  bankers,  a  customer  and  a  surety, 
the  surety  guaranteed  the  balance  due  or  to 
become  due  from  the  customer,  subject  to  a  limit 
and  to  a  proviso,  empowering  the  surety  at  any 
time  to  determine  by  notice  his  liability  as  to 
subsequent  dealings.  The  customer  afterwanls 
obtained  a  loan  from  the  bank  beyond  the  limit 
of  the  guarantee,  on  a  warrant  of  attorney, 
and  simultaneously  a  second  agreement  was 
entered  into  between  the  bankers,  the  customer 
and  the  surety,  that  the  warrant  of  attorney 
should  not  prejudice  or  affect  the  former  agree- 
ment, and  that  the  bankers  would  at  any  time, 
when  requested  by  the  surety,  enter  up  judgment 
and  issue  execution.  The  bankers  omitted  to 
file  the  warrant  of  attorney,  and  the  customer 
became  bankrupt  : — Held,  that  the  agreement 
to  issue  execution  was  not  nudum  pactum,  and 
that  by  the  omission  to  file  the  warrant  of  at- 
torney the  surety  was  discharged.  Watson  v. 
Allcock,  4  De  a.  M.  &  G.  242 ;  1  Eq.  R.  231  ; 
22  L.  J.,  Ch.  858  ;  17  Jur.  568  ;  1  W.  R.  399. 

In  Bogiitering  Bill  of  Salo.] — By  a  deed,  dated 
25th  of  August,  1870,  the  goods  of  B.  and  P.  were 
assigned  to  the  plaintiffs  as  securities  for  money 
advanced  to  them  by  the  plaintiffs.  The  de- 
fendant was  a  party  to  the  deed,  as  surety  for  B. 
and  P.  In  that  capacity  he  covenanted  for  pay- 
ment, on  the  25th  of  August,  1871,  and  on  other 
days,  of  a  certain  sum  of  money  to  the  plaintiffs. 
The  first  instalment  of  interest  became  due  from 
B.  and  P.  upon  the  25th  of  February,  1871.  It 
was  not  paid,  and  to  the  knowledge  of  the  plain- 
tiffs B.  and  P.  became  embarrassed  in  their  affairs. 
On  the  5th  of  August  they  filed  a  petition  in 
liquidation  ;  a  trustee  was  appointed,  one  being 
the  solicitor  in  the  liquidation,  and  the  goods 
were  sold  by  auction.  The  defendant  knew 
nothing  of  the  embarrassed  state  of  B.  and  P.  By 
the  terms  of  the  deed,  B.  and  P.  were  to  remain 
in  possession  until  default  was  made  ;  but  upon 
default  being  so  made,  the  plaintiffs  were  also,  by 
the  terms  of  the  deed,  entitled  to  take  possession 
of  the  goods,  and  after  giving  a  month's  notice 
to  sell  the  goods.  They  did  not  avail  themselves 
of  this  power  : — Held,  that,  to  the  extent  of  the 
value  of  the  goods  assigned,  the  defendant  was 
released  from  liability,  by  reason  of  the  laches  of 
the  plaintiffs  in  not  registering  the  deed  under 
the  Bills  of  Sale  Act,  and  in  not  taking  possession 
of  the  goods  when  default  was  made  in  the  pay- 
ment of  interest,  and  when  bankruptcy  was,  to 
their  knowledge,  impending.  Wulffoi  Waulffv, 
Jay,  41  L.  J.,  Q.  B.  322  ;  L.  R.  7  Q.  B.  756*;  27 
L.T.  118;  20W.  B.  1030. 
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Creditor'i  ]Ciifeafla]ioe.]>-'Com  factors  sup- 
plied iiour  on  credit  to  a  1>aker,  on  his  executing 
to  them,  with  a  surety,  a  bond,  the  condition  of 
which,  after  reciting  that  the  baker  had  entered 
into  a  contract  for  the  supplj  of  bread  to  the 
army,  was  that  the  bond  was  to  be  void  if  the 
baker  should  deliver  to  the  com  factors  his  bills 
on  the  government  as  he  drew  them,  and  if  he 
and  the  surety  should  make  good  the  amount  to 
become  due  to  the  com  factors.  The  com  factors 
supplied  flour,  but  not  of  the  quality  specified  in 
the  government  contract,  which  was  vacated  on 
that  account : — Held,  that  the  com  factors  could 
not  as  against  the  surety  allege  ignorance  of  the 
terms  of  the  contract,  and  that  the  surety  was 
discharged.  Blest  v.  Broicn^  4  De  G.  F.  &  J. 
367 ;  8  Jur.  (N.8.)  602  ;  6  L.  T.  620  ;  10  W.  R. 
569. 

By  Civil  Law.] — By  the  civil  law,  sureties  are 
not  discharged  from  their  liability  to  satisfy  the 
creditor,  though  the  benefit  of  a  hypothec  of 
the  debtor  is  lost  by  the  laches  of  the  creditor 
to  enforce  his  demands.  Mtiedonald  v.  Bdl^  3 
Moore,  P.  C.  315. 

10.  Alteration  of  Instbument. 

General  Bole.] — A  surety  is  bound  only  to  the 
letter  of  his  engagement ;  if  that  engagement  is 
altered  in  a  single  line,  no  matter  whether  it  be 
altered  for  the  benefit  of  the  surety,  or  whether 
the  alteration  be  innocently  made,  the  surety 
has  a  right  to  say  the  contract  is  no  longer  that 
for  which  he  engaged  to  be  the  surety,  and  he  is 
entitled  to  be  relieved  from  the  engagement. 
Ble$t  V.  BrmoHj  supra. 

PromlMory  Hota.] — A.  being  indebted  to  the 
plaintiff,  it  was  arranged  that  B.  and  the  defen- 
dant should  join  as  her  sureties  in  a  promiaiiory 
note  for  the  auiuuul  payable  to  the  plaintiff. 
The  defendant,  in  ignorance  of  the  arrangement 
that  B.  should  sign  the  note,  signed  a  joint  and 
several  note  for  the  amount  together  with  A.  and 
as  her  surety.  The  note  so  signed  was  then 
handed  to  the  plaintiff,  who  procured  it  to  be 
signed  by  B.,  without  the  defendant's  consent  or 
knowledge :— Held,  that,  assuming  the  note  to 
have  been  completely  issued  when  it  was  signed 
by  B.,  this  was  an  alteration  of  the  note  and  of 
the  defendant's  liability  in  a  material  point,  and 
that  the  defendant  was  consequently  discharged. 
Gardner  v.  IVaUh,  5  £1.  &  Bl.  83  ;  24  L.  J., 
Q.  B.  285  ;  1  Jur.  (N.S.)  828  ;  3  W.  R.  460. 

AfflTJng  Seal.] — ^To  an  action  on  a  guarantee, 
the  defendant  pleaded  that,  whilst  the  guarantee 
was  in  the  hands  of  the  plaintiff,  it  was,  without 
the  defendant's  knowledge,  by  some  person  to 
him  unknown,  altered  in  a  material  particular, 
by  affixing  a  seal  by  and  near  to  his  signature,  as 
and  for  his  seal,  thereby  causing  the  guarantee  to 
purport  to  have  been  sealed  by  him,  and  to  be 
his  deed ;  by  reason  whereof  the  guarantee 
became  void  in  law  : — Held,  that  the  plea  was  an 
answer  to  the  action.  Daridton  v.  Cooper ^  13 
M.  &  W.  343  ;  12  L.  J.,  Kx.  467— Ex.  Ch. 

Wordi  inierted  by  co-Surety  after  Bxecntion 
to  limit  Amount  of  Ids  Contribution.  —  See 
Mlejtmere  Breuery  Co.  v.  Cooper^  65  L.  J.,  Q.  B. 
173;  [1896]  1  Q.  B.  75;  73  L.  T.  567;  44  W.  R.  254. 

Inserting  TTnimportant  Word.] — ^A.  agreed  to 
do  for  B.  &  Co.  all  the  wood-work  on  an  iron 


ship  which  they  were  building  for  M.  &  Co.» 
according  to  a  certain  tender,  the  whole  to  be 
completed  for  3,800/.  The  contract  or  tender 
contained  the  following  clause :  '*  Any  important 
work  not  mentioned  in  this  tender  that  may  be 
required  to  be  done  by  the  owners,  to  be  paid  for 
by  them,  in  addition  to  the  amount  herein  speci- 
fied." The  work  was  undertaken  by  A.  for 
B.  &  Co.  upon  the  faith  of  a  guarantee  as  follows : 
"  In  consideration  of  your  contract  with  B.&  Co. 
for  the  wood-work  of  an  iron  ship  now  building* 
by  them  for  M.  &  Co.,  we  hereby  guarantee  the 
payment  to  you  according  to  the  contract."  The 
word  "  important "  in  the  contract  was  inserted 
by  A.,  with  the  consent  of  B.  &  Co.,  after  the 
guarantee  was  signed  by  C. : — Held,  that  the 
contract  bound  B.  &  Co.  for  extra  work  done, 
they  being  the  persons  referred  to  therein  as  the 
owners,  and  that  the  insertion  of  the  word 
"important"  had  no  material  effect  upon  the 
liability  of  C.  under  the  guarantee.  Anarews  v. 
Lawrence,  19  C.  B.  (N.8.)  768— Ex.  Ch. 

In  whOM  Cuftody.] — Several  directors  of  a 
banking  company,  amongst  whom  was  the  defen- 
dant, signed  a  document,  whereby  they  severally 
undertook  to  pay  a  sum  of  money  to  the  bank^ 
the  intention,  however,  being  that  they  should 
only  be  bound  each  for  a  proportion.  The 
defendant  and  some  others  paid  their  proportion , 
and  the  secretary  then  struck  out  their  names 
without  the  knowledge  of  the  defendant,  he 
being  under  the  Impression  that  the  1^^  effect 
of  the  document  was  what  had  been  intended. 
An  action  was  brought  against  the  defendant  on 
this  document  to  recover  the  whole  amount 
secured  : — Held,  that  the  document  was  in  the 
custody  of  the  bank  as  distinguished  from  the 
individual  directors,  and  that  the  above  material 
alteration,  therefore,  discharged  the  defendant. 
Bank  of  Hindv^tan,  Cltifia  and  Japan  v.  Smith r 
86  L.  J.,  C.  P.  241  ;  16  L.  T.  618. 

11.  Payment. 

Subiequently  avoided.] — A  surety  is  not  dis- 
charged by  the  fact  of  the  creditor  having  inno- 
cently received  payment  from  the  principal 
debtor,  if  such  payment  has  been  subsequently 
avoided  as  a  fraudulent  preference  under  the 
bankruptcy  laws  by  the  assignees  of  the  debtor, 
and  they  have  recovered  from  the  creditor  the 
sum  paid.  PeUy  v.  Cooke,  40  L.  J.,  Q.  B.  281  ;. 
L.  R.  6  Q.  B.  790  ;  25  L.  T.  90  ;  19  W.  B.  1112. 

S.,  and  the  defendant  as  his  surety,  made  and 
delivered  to  the  plaintiff  a  joint  promissory 
note,  for  the  payment  of  money  due  from  S.  to 
the  plaintiff.  S.  paid  to  the  plaintiff  the  amount 
of  the  note,  and  the  plaintiff  in  good  faith 
received  such  amount,  but  at  the  time  of  making 
the  payment,  S.  was  in  insolvent  circumstances, 
and  made  the  payment  in  contemplation  of 
bankruptcy,  of  which  the  plaintiff  was  ignorant. 
After  the  time  of  payment,  S.  made  an  assign- 
ment to  trustees  for  the  benefit  of  his  creditors. 
The  trustees  elected  to  treat  the  payment  by  S. 
to  the  plaintiff  as  a  fraudulent  preference,  and 
the  plaintiff  paid  the  amount  to  them  : — Held, 
that  the  plaintiff  had  a  right  to  maintain  an 
action  against  the  defendant,  and  that  the  latter 
was  not  discharged  from  liability  in  respect  of 
the  note.    lb. 

Time  of.] — Where  an  obligee  of  a  bond  receives 
the  whole  principal  after  it  is  payable,  he  canoot 
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recover  interest  in  an  action  on  the  bond,  as 
sol  vet  poet  diem  is  a  good  plea.  Dixon  v.  Parhe*^ 
1  £sp.  110.  S.  P.,  sed  quaere,  HellierY,  FranMin^ 
1  Stark.  291. 

To  whom.] — A  payment  by  the  obligor  of  a 
bond  to  the  obligee,  to  whom  the  obligor  is  also 
otherwise  indebted,  cannot  without  some  cir- 
cumstances to  shew  that  it  was  intended  to  be 
made  in  discharge  of  the  bond,  be  so  applied  in 
favour  of  a  surety  of  the  obligor,  in  an  action 
upon  the  bond,  under  the  plea  of  payment. 
Plomer  v.  Long^  1  Stark.  153. 

Payment  of  a  bond  debt  to  one  of  two  trustees 
is  a  good  discharge  as  to  both.  Husband  v. 
J)avU,  10  C.  B.  645  ;  20  L.  J.,  C.  P.  118. 

Appropriation  of  Paymontt  by  Party  gua- 
ranteod.] — ^A.  &  Co.,  bankers,  advanced  2,000/. 
to  B.,  a  customer,  by  placing  it  to  the  credit  of 
his  general  current  account,  and  took  as  security 
a  series  of  ten  promissory  notes,  maturing  at  the 
rate  of  one  per  week  during  a  period  of  ten 
weeks.  C,  as  surety  for  B.,  gave  a  written 
undertaking  that  if  the  notes  were  not  paid,  he 
would  secure  the  debt  by  a  mortgage  upon  pro- 
perty of  his  own.  Moneys  were  paid  into  B.*8 
account  more  than  sufficient  to  meet  the  bills  if 
they  had  been  so  applied,  but  as  the  account  was 
at  the  same  time  largely  drawn  upon,  it  was  at 
the  dates  of  the  maturing  of  the  bills  constantly 
overdrawn  : — Held,  that  A.  k  Co.  having  received 
moneys  which  they  might  have  applied  to  the 
satisfaction  of  the  notes,  were  bound  so  to  have 
applied  them  to  the  relief  of  the  surety,  before 
applying  them  to  the  liquidation  of  the  current 
account,  and  that  the  surety  was  consequently 
discharged.  Kinnaird  v.  Webster^  48  L.  J.,  Ch. 
348  ;  10  Ch.  D.  139  ;  39  L.  T.  494  ;  27  W.  R.  212. 

Certain  of  the  directors  of  a  company  guaran- 
teed personally  to  the  company's  bankers  the 
drafts  of  the  agent  of  the  company  to  the  extent 
of  1,000Z.,  and  1,0002.  further,  undertaking  to 
provide  the  bankers  with  funds  to  meet  the 
acceptances  before  maturity.  The  company 
kept  a  current  account  with  the  bankers,  and 
the  drafts  of  its  agent  were  from  time  to  time 
honoured  and  debited  to  this  current  account. 
One  of  the  guarantors  died,  and  his  estate  was 
under  the  administration  of  the  court.  The 
company's  current  accoant  had  been  constantly 
overdrawn  ;  at  the  date  of  the  testator's  death  it 
was  overdrawn  to  the  amount  of  1,605/.  18«.  6</. ; 
and  the  company  was  now  in  liquidation  : — 
Held,  that  the  guarantees  given  were  a  continu- 
ing security  not  satisfied  by  the  earlier  credits 
in  the  current  account,  and  that,  therefore,  the 
bankers  were  entitled  to  prove  against  the  testa- 
tor's estate  for  the  sum  of  1,605/.  18«.  6<2.,  and 
interest  at  4  per  cent,  from  the  date  of  the 
testator's  death.  Booth,,  In  re^  Browning  v. 
Baldwin,  40  L.  T.  248  ;  27  W.  R.  644. 

Action  on  a  bond,  dated  10th  January,  1837, 
conditioned  for  the  repayment  of  principal  and 
interest  (m  the  6th  April  following,  and  given  as 
a  security  by  the  defendants  to  the  plaintiffs  on 
the  advance  of  1,000/.  by  the  plaintiff  to  W., 
one  of  the  defendants,  who  had  then  lately 
opened  an  account  with  the  bank  of  which  the 

Elaintiffs  were  trustees.  Several  sums  of  money 
ad  been  paid  in  by  W.  to  the  credit  side  of  his 
account  previously  to  and  since  the  execution 
of  the  bond  : — Held,  there  being  evidence  to 
lead  to  such  a  conclusion,  that  the  bond  was 
given  as  a  continuing  security,  and  was  not  dis- 


charged by  the  sums  paid  in  by  W.  Henniker 
V.  Wigg,  4  Q.  B.  792  ;  D.  &  M.  160  ;  7  Jur.  1058. 

A.  and  B.  entered  into  a  joint  and  several 
bond  for  securing  a  sum  of  money  advanced  to 
A.  by  his  bankera.  After  the  execution  of  the 
bond,  and  before  it  became  due,  A.  paid  money 
to  the  bankers,  and  he  continued  to  draw  upon 
them  until  his  banking  account  was  overdrawn. 
Some  years  afterwards,  an  account  was  settled 
between  A.  and  the  bankers,  in  which  the 
whole  money  secured  by  the  bond  was  treated 
as  remaining  due  from  A.  The  bankers  then 
took  a  warrant  of  attorney  from  A.  for  payment 
of  the  balance  found  due  upon  the  settlement, 
by  instalments  at  distant  periods.  Several  o£ 
the  instalments  were  paid,  but  A.  became  bank- 
rupt before  the  whole  debt  was  liquidated.  It 
being  proved  that  B.  was  privy  to  the  settle- 
ment of  accounts  between  A.  and  the  bankers, 
and  to  the  arrangement  respecting  the  warrant 
of  attorney  : — Held,  that  the  bond  was  not  dis- 
charged by  the  course  of  payment,  the  money 
paid  by  A.  to  the  bankers  being  applicable  to 
the  banking  account,  and  the  bankers  being 
entitled  to  hold  the  bond  and  warrant  of  attorney 
as  distinct  securities.  Tyson  v.  Cox^  Turn,  k  R. 
395  ;  24  R.  R.  79. 

M.  was  surety  in  a  bond  given  by  G.,  collector 
of  taxes  in  Jamaica,  for  payment  of  the  collec- 
tions for  1842.  G.  at  the  date  of  the  bond  was  in 
arrear  for  taxes  collected  by  him  in  1841.  G. 
appointed  S.  his  deputy,  to  collect  the  taxes  for 
1842,  which  he  partly  did,  and  G.  collected  the 
remainder.  Shortly  after  the  collection  of  the 
taxes,  the  receiver-general  pressed  G.  for  the 
payment  of  the  arrears  of  1841.  G.  went  to  S. 
and  obtained  from  him  3,000/.  to  remit  to  the 
receiver-general,  S.  taking  that  amount  out  of  a 
chest,  in  which  were  placed  the  moneys  collected 
for  1842.  G.  converted  that  sum,  and  also  2,000/. 
which  he  had  collected  for  taxes  in  1842,  into 
paper  money,  and  transmitted  5,000/.  to  the 
receiver-general,  who  appropriated  the  whole 
amount  in  liquidation  of  the  arrears  for  1841. 
In  an  action  by  the  Crown  against  M.  upon  the 
bond  : — Held,  that  the  receiver-general  hail  a 
right  to  appropriate  the  remittance  by  G.  to  the 
liquidation  of  the  arrears  of  1841,  and  that  it 
was  not  necessary  that  G.  should  assent  to  that 
appropriation,  and  that  M.  was  bound  by  the 
appropriation,  and  liable  on  the  bond  for  the 
deficiency  of  the  taxes  for  1842.  Att.'Oen.  of 
Jamuioa  v.  Manderson,  6  Moore,  P.  C.  239 ;  12 
Jur.  313. 

Taxes  collected  in  one  year  under  23  Geo.  3, 
c.  99,  must  be  duly  paid  by  the  collector  to  the 
account  (i  that  year,  and  the  sureties  are  liable, 
though  all  the  moneys  collected  in  the  year  for 
which  they  are  sureties  should  be  in  fact  paid 
iu,  if  any  part  of  them  should  be  appropriated 
by  the  collector,  and  received  by  the  commis- 
sioners in  satisfaction  of  the  arrears  of  a  former 
year.  Gwynno  v.  Bvr/wll.  7  CL  &  F.  572  ;  West, 
342  ;  1  Scott  (N.K.)  711  ;  6  Ring.  (N.c.)  853. 

Agreement  with  some  eo-8aretiei — flns- 

penie  Aoeoimt — Bankmptey.] — Several  persons 
became  guarantors  to  a  bank  for  a  debt.  Some 
of  them  subsequently  arranged  with  the  bank, 
that  in  lieu  of  their  personal  liability  to  pay  the 
entire  debt  a  sum  should  be  deposited  in  the  bank 
to  a  suspense  account,  which  sum  the  bank  had 
power  to  appropriate  towards  the  payment  of 
the  debt,  but  had  not  done  so  : — Held,  that  this 
deposit  did  not  amount  to  payment,  and  that 
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the  bank  were  entitled  to  prove  for  the  whole 
debt  in  the  bankruptcy  of  a  guarantor  who  was 
no  party  to  the  above  agreement.  Such  an 
agreement  is  not  an  evasion  of  the  bankruptcy 
law.  Commercial  Bank  of  Australia  v.  WUson, 
62  L.  J.,  P.  C.  61  ;  [1893]  A.  C.  181  ;  1  B.  331  ; 
68  L.  T.  640  ;  41  W.  B.  603— P.  C. 

Satif&otion.] — The  plaintiffs,  in  an  action 
against  the  co-obligor  of  the  defendant  on  the 
joint  and  several  indemnity  bond  of  both  of 
them,  accepted  from  the  former  215/.,  the 
damages  being  at  that  time  unliquidated,  and 
gave  a  receipt  for  that  sum,  stating  it  to  be 
in  discharge  of  the  damages  and  costs  in  that 
action  : — Held,  that  this  receipt  did  not  shew 
that  the  plainti&  had  accepted  the  2152.  in 
satisfaction  of  the  entire  claim  to  indemnity 
nnder  the  bond  ;  and  therefore  that  they  were 
entitled  to  recover  a  farther  sum  against  the 
defendant.  Field  v.  B^jbins,  2  N.  &  P.  226  ;  8 
A.  &  E.  90  ;  1  W.  W.  &  H.  145  ;  7  L.  J.,  Q.  B. 
153  ;  2  Jur.  855. 

A.  gave  B.  a  bond  to  secure  an  annuity,  and 
before  any  payment  became  due  A.  lent  B.  a 
sum  of  money,  on  which  it  was  agreed  that  B. 
should  retain  the  payments  of  the  annuity,  as 
they  became  due,  till  that  sum  was  discharged  ; 
the  agi^eement  to  retain  held  a  good  plea  to  an 
action  on  the  bond,  such  agreement  and  retainer 
being  equivalent  to  a  plea  of  solvit  ad  diem. 
Sturdy  v.  Arnaud^  3  Term  Rep.  599. 

A.,  as  surety,  became  bound  to  the  guardians 
of  a  poor-law  union,  by  a  bond  conditioned,  that 
the  treasurer  of  the  union  should  discharge  the 
duties  of  his  office  "  by  receiving  all  moneys 
tendered  to  be  paid  to  guardians,  by  paying,  out 
of  the  moneys  in  his  hands  of  the  guardians, 
all  orders  on  him  drawn  on  their  behalf,"  and 
that  he  should  pay  over  to  the  guardians  all 
balances,  moneys,  &c.  due  to  the  union.  The 
treasurer,  who  was  a  com  factor,  had  extensive 
dealings  in  com,  and  opened  accounts  in  trade 
with  the  overseers  of  the  townships  who  were 
farmers.  No  money  was  received  from  these 
townships,  but  it  was  the  practice  of  the  trea- 
surer to  debit  the  ovcrseera  in  his  trade  account 
with  the  amount  of  the  poor-rate  ordered  by  the 
guardians  to  be  paid,  and  then  to  debit  himself 
with  the  amount  as  paid  to  him  as  treasurer. 
His  accounts  were  audited  half-yearly,  and  the 
credits  on  the  com  were  allowed  by  the  auditor 
as  payments  in  money.  At  the  last  audit  the 
auditors  found  that  the  sum  of  239/.  1«.  10^.  was 
due  from  him  to  the  guardians : — Held,  that  the 
surety  was  liable,  inasmuch  as  between  the 
treasurer  and  the  overseers  money  had  in  fact 
passed.  Belford  Union  v.  Pattimn^  1  H.  &  N. 
523  ;  26  L.  J.,  Ex.  115  ;  3  Jur.  (N.S.)  116 ;  5 
W.  R.  121— Ex.  Ch. 

A.  guaranteed  the  payment  to  B.  of  two  bills 
of  exchange  accepted  by  C.  C.  afterwards 
handed  over  the  amount  of  the  bills  to  B.  A 
fiat  having  issued  against  C,  his  assignees  re- 
covered the  money  from  B.  as  having  been  paid 
by  way  of  fraudulent  preference.  In  an  action 
by  B.  against  A.  upon  the  guarantee,  A.  pleaded 
that  C.  had  paid,  and  B.  had  received,  the  money 
in  satisfaction  : — Held,  that  this  payment  did 
not  amount  to  a  satisfaction.  Pritchard  v. 
Hitchcock,  6  Man.  &  G.  851 ;  6  Scott  (n.b.)  851 ; 
12  L.  J.,  C.  P.  322. 

Condnet.] — A  treasurer  of  a  poor-law  board 
entered  with  sureties  into  a  bond,  with  a  con- 
dition that  he  should  honestly,  diligently  and 


faithfully  perform  the  duties  of  his  office,  one  of 
which  was  to  pay  orders  for  money  which  should 
be  drawn  upon  him  by  the  guardians.  He  was  a 
banker,  issuing  his  own  notes.  On  a  Friday  he 
paid  orders  drawn  upon  him  by  the  guardians, 
partly  in  cash  and  partly  in  his  own  notes  ;  and 
again  on  Monday  forenoon  paid  similar  orders 
in  a  similar  way,  and  also  gave  in  exchange  for 
their  order,  in  favour  of  persons  from  London,  a 
common  banker's  draft  upon  London,  which  was 
afterwards  dishonoured.  The  bank  stopped  pay- 
ment on  Monday  afternoon  : — Held,  that  the 
sureties  were  discharged,  because  as  to  the  notes 
given  on  Friday,  the  guardians  having  kept  them 
during  Saturday,  conclusively  elected  to  treat 
the  orders  as  paid  ;  as  to  all  the  notes,  the 
guardians,  who  were  entitled  to  receive  cash, 
thought  fit  to  receive  the  notes  ;  and  as  to  the 
banker's  draft  upon  London,  tiie  guardians  re- 
ceived it  for  their  own  convenience.  Lichfield 
Uniim  y.  Cfrtene,  1  H.  &  N.  884  ;  26  L.  J.,  Ex. 
140  ;  3  Jur.  (n.s.)  247  ;  6  W.  R.  370. 

Pleading.] — Action  on  a  bond  for  the  penal 
sum  of  12,000/.  The  decUrotion  set  forth  the 
condition,  which  was  for  the  payment  of  6,000/. 
with  interest,  and  assigned  as  a  breach  the  non- 
payment of  the  6,000/.  (omitting  interest).  Plea, 
that  the  defendant  paid  the  6,000/.  with  Interest 
according  to  the  form  and  effect  of  the  condition, 
is  bad.  BuJUon  v.  Ewns,  2  C.  M.  &  R.  12  ;  3 
D.  P.  C.  735  ;  1  Gale,  76  ;  5  Tvr.  639  ;  4  L.  J., 
Ex.  142. 

Payment,  by  whom.]— Action  on  a  bond. 
Plea,  payment.  200/.  having  been  lent  by  the 
plaintiff  to  the  defendant  on  his  bond,  through 
M.,  the  defendant's  attorney,  and  who  acted  for 
him  generally  as  his  agent  in  his  pecuniary 
affairs,  and  repayment  being  afterwards  de- 
manded, M.  obtained  from  his  banker  (the  real 
plaintiff)  an  advance  of  400/.  for  himself,  deposit- 
ing the  bond  and  another  bond  as  a  security  for 
repayment,  stating  in  a  letter  to  the  plaintiff 
that  he  had  laid  down  the  money  to  prevent  her 
any  further  inconvenience.  The  defendant  was 
not  aware  of  the  application  for,  or  of  the  re- 
payment of  the  200/.  : — Held,  that  this  was  not 
a  payment  by  the  defendant.  Lucas  v.  Wilkin^ 
WW,  1  H.  &  N.  420  ;  26  L.  J.,  Ex.  13  ;  5  W.  R.  197. 

Where,  on  default  of  the  receiver,  and  dis- 
charge under  the  Insolvent  Act,  the  plaintiff 
not  appearing,  although  served  with  notice, 
his  surety  paid  the  amount  to  the  solicitor, 
which  was  proved  by  affidavit : — Held,  that 
such  payment  was  insufficient,  and  a  motion 
to  discharge  the  recognizance  of  the  surety  re- 
fused ;  but,  on  a  subsequent  notice  on  the 
plaintiff  to  shew  cause,  on  his  not  appearing 
the  order  made^  Mann  v.  Stennet,  8  Beav.  189  ; 
9  Jur.  98. 

Inyeitment  by  Treaiaror  of  County.] — ^The 
12th  section  of  the  1  Vict.  c.  54,  enabling  the 
treasurer  of  a  county  to  apply  to  the  Court  of 
Chancery  by  motion,  to  vacate  the  recognisances 
of  himself  and  his  sureties,  upon  his  investing  in 
government  securities  a  sum  equal  to  that 
secured  by  the  recognizances,  applies  only  to 
those  cases  where  the  party  continues  to  be 
treasurer  at  the  period  of  making  the  application. 
Therefore,  a  petition  presented  under  the  12th 
section  by  a  i)er8on  who  had  resigned  the  office 
of  county  treasurer  before  the  passing  of  the  above 
act  was  dismissed.  Callaghan,  In  r«,  1  Ir.  £q. 
R.  448,  n. 
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Vot  alwayi  a  BiioliATge.] — ^In  cases  of  princi- 
pal and  surety,  circumstances  may  arise  where 
payment  of  the  entire  sum  by  the  principal  would 
not  discharge  the  sureties.    Id,  450,  n. 

12.  RSSERVATIOK  OF  RiOBTS  AGAINST  SURETT. 

Bule.] — It  is  a  general  rule  that  a  creditor 
may  give  time  to  the  principal  debtor  without 
discharging  his  right  against  the  surety,  provided 
he  expressly  reserves  such  right.  Circumstances 
may,  however,  prevent  that  rule  from  having 
effect.  Owen  v.  Hitman,  4  H.  L.  Cas.  997  ;  1 
Eq.  R.  370;  17  Jur.  8H1. 

A  transaction,  which  would  otherwise  operate 
as  a  release  of  a  surety,  will  not  have  that  effect 
if  the  remedy  against  the  surety  is  reserved. 
Wyke  V.  Rogers,  1  De  G.  M.  &  G.  408  ;  21  L.  J., 
Ch.  611. 

CoTenant  not  to  Sue.]— By  a  deed  under  the 
Bankruptcy  Act,  1861,  the  principal  debtor 
assigned  all  his  property  to  trustees  to  sell,  with 
power  to  them  to  advance  moneys  necessary  for 
converting  the  prepared  earth,  part  of  the  pro- 
perty assigned,  into  bricks,  and  for  selling  the 
same,  and  ultimately  to  pay  thereout  rateably,  so 
far  as  it  would  extend,  the  debts  of  the  several 
creditors.  It  was  also  declared  that  the  creditors 
did,  "  subject  to  the  proviso,  acquit,  release,  and 
for  ever  discharge"  the  debtor ;  and  then  followed 
a  proviso  that  any  creditor  who  had  any  security 
for  his  demand,  or  to  the  payment  whereof  any 
person  was  liable  as  surety  for  the  debtor,  might 
execute  the  deed  without  prejudice  to  such 
security  or  to  the  claim  against  any  surety : — 
Held,  that  the  deed  operated  only  as  a  covenant 
not  to  sue,  and  not  as  a  release  extinguishing  the 
debts,  and  that,  therefore,  the  creditors'  rights 
against  any  surety  of  the  debtor  were  legally 
reserved.  Batetton  v.  Gosling,  41  L.  J.,  C.  P.  53 ; 
L.  R.  7  C.  P.  9  ;  25  L.  T.  670  ;  20  W.  R.  98. 

A.  and  B.  entered  into  a  joint  and  teveral  bond, 
conditioned  for  payment  of  moneys  due  by  B.  to 
a  bank.  After  the  making  of  the  bond,  the  bank, 
without  the  privity  or  consent  of  B.,  executed  a 
deed,  whereby  the  bank  released  B.  from  all 
actions,  &c.,  with  a  proviso  that  nothing  therein 
containal  was  to  extend  to  prevent  the  bank 
from  suing  any  other  person  than  B.,  who  might 
be  liable  to  make  good  to  the  bank  any  money 
due  from  B.,  or  as  being  jointly  or  severally 
bound  with  B.  in  any  bond,  &c.,  as  if  the  deed 
had  not  been  executed,  it  being  understood  and 
agreed,  that,  as  regards  any  such  suits,  the  deed 
should  not  operate  or  be  pleaded  in  bar  or  as  a 
release : — Held,  first,  that  this  deed  operated 
only  as  a  covenant  not  to  sue  B.,  and  not  as  a 
release.  Pri4^e  v.  Barker,  4  El.  &  Bl.  760  ;  3 
C.  L.  R.  927;  24  L.  J.,  Q.  B.  130;  1  Jur.  (N.B.)  775. 

Held,  secondly,  that  A.  was  not  discharged  by 
the  execution  of  the  deed  without  his  consent ; 
the  effect  of  a  covenant  not  to  sue  the  principal 
debtor  qualified  by  a  reserve  of  the  remedies 
against  a  surety  being  to  allow  the  surety  to 
retain  all  his  remedies  over  against  the  principal, 
and  the  covenant  not  to  sue  operating  only  so 
far  as  the  rights  of  the  surety  may  not  be 
affected.    Ih. 

Szpreti  Seferration.]  —  A  surety  by  deed 
guaranteed  the  payment  of  a  banking  current 
account,  and  agreed  that  no  composition  with 
the  principal  debtor  should  discharge  his  liability. 
The  principal  debtor  entered  into  a  deed  of  com- 


position with  his  creditors,  which  contained  an 
absolute  release  of  his  debts  : — Held,  that  the 
surety  was  not  discharged  by  the  release  of  the 
principal  debtor.  Union  Bank  of  Manchetter  v. 
Beech,  "^  H.  &  C.  672;  34  L.  J.,  Ex.  133  ;  12 
L.  T.  499  ;  13  W.  R.  922. 

A  transaction  which  would  otherwise  operate 
as  a  release  of  a  surety,  such  as  giving  time  to 
the  principal  debtor,  will  not  have  that  effect, 
either  at  law  or  in  equity,  if  the  remedy  against 
the  surety  is  expressly  reserved.  Boater  v. 
Mayor,  19' C.  B.  (N.8.)  76  ;  34  L.  J.,  C.  P.  230; 
11  Jur.  (N.S.)  565  ;  12  L.  T.  467  ;  13  W.  R.  775. 

It  is  a  rule  of  law  that  a  creditor  may  suspend 
his  right  for  ever  against  the  principal  debtor^ 
and  yet  preserve  his  rights  against  the  surety. 
When  a  aebtor  executed  a  deed  which  contained 
a  release  from  his  creditors,  followed  by  a  proviso 
reserving  any  rights  his  creditors  might  have 
against  any  other  persons  in  respect  of  any  debt 
due  by  the  debtor,  either  alone  or  jointly  with 
any  other  persons  : — Held,  that  a  surety  was  not 
released.  Green  v.  Wynn,  38  L.  J.,  Ch.  76  ; 
L.  R.  7  Eq.  28  ;  19  L.  T.  553 ;  17  W.  R.  72. 
Affirmed,  38  L.  J.,  Ch.  220 ;  L.  R.  4  Ch.  204  ; 
20  L.  T.  131  ;  17  W.  R.  385. 

If  A*,  the  creditor  of  B.,  by  bills,  for  which  C. 
and  D.  are  sureties,  by  a  deed  to  which  B.  and  C. 
are  parties,  discharges  B.  and  C,  reserving  his 
remedies  against  D.,  such  reservation  is  not 
defeated  by  a  stipulation  that  the  bills  shall  be 
delivered  up  ;  it  appearing  that  such  stipulation 
was  intended  to  be  so  modified  as  to  give  to 

A.  the  benefit  of  such  reservation.  Malthy  v. 
Carstairs,  1  M.  &  Ry.  649  ;  7  B.  &  C.  735  ;  6  L.  J, 
(0.8.)  K.  B.  196. 

A  release  to  one  of  two  sureties  who  had 
entered  into  a  joint  and  several  covenant  to  pay 
an  annuity,  in  default  of  payment  by  the  grantor, 
was  accompanied  by  a  proviso  that  the  release 
should  not  prejudice  the  right  of  the  grantee  to 
enforce  payment  against  the  grantor,  and  the 
other  surety,  or  either  of  them  : — Held,  that  the 
proviso  restrained  the  operation  of  the  release, 
and  that  the  liability  of  the  co-surety  was  not 
affected  by  the  release.  Thompson  v.  Lack,  3 
C.  B.  540  ;  16  L.  J.,  C.  P.  75. 

To  an  action  by  payee  against  maker  of  a 
promissory  note,  plea,  that  the  note  was  made 
by  him  and  G.,  and  that  the  plaintiff  afterwards, 
by  deed-poll,  released  G.,  whereby  the  defendant 
was  released.  The  deed,  by  which  it  appeared 
that  the  creditors  of  G.  agreed  to  accept  a  com- 
position, contained  a  clause  that  it  should  not 
extend  to  Invalidate  notes  upon  which  other 
parties  might  be  jointly  liable  with  G.,  or  pre- 
judice the  claim  of  any  creditor  against  a  surety 
of  G.  : — Held,  that  the  deed  did  not  release  the 
defendant.  N(rrth  v.  Wakefwld,  13  Q.  B.  536  ;  18 
L.  J..  Q.  B.  214  ;  13  Jur.  731. 

A.  gave  a  promissory  note  payable  to  B.  (for 
which  A.  had  received  no  consideration)  as  a 
security  for  goods  to  be  sold  to  B.  on  credit ; 
and  B.  indorsed  the  note  over  to  the  creditors. 

B.  afterwards  executed  a  deed  of  composition 
with  the  creditors,  by  which  he  undertook  to 
pay  his  debt  to  them  by  instalments,  that  they 
should  not  be  prevented  by  that  arrangement 
from  suing  on  any  securities  which  they  held, 
and  that  on  default  in  paying  the  instalments 
the  deed  should  be  void  : — Held,  that  the  delay 
granted  to  B.  by  this  agreement  did  not  dis- 
charge A.    NlchoU  V.  Norris,  3  B.  &  Ad.  41. 

Semble,  that  to  reserve  a  creditor's  right 
against  a  surety  there  must  be  a  distinct  expres- 
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sion  of  intention  to  reserve  it.  Ocerendj 
Gurncy  i^'  Co.  v.  Oriental  Financial  Corpora- 
iian,  L.  R.  7  H.  L.  348  ;  31  L.  T.  322.  Affirm- 
ing 41  L.  J.,  Ch.  332  ;  20  W.  R.  253. 

A  creditor,  having  the  security  by  bond  of  a 
third  person  for  the  due  accounting  of  an  agent, 
settles  accounts  with  that  agent  and  takes  from 
him  a  bond  for  the  balance  found  to  be  due,  and 
bills  at  different  dates  for  the  amount  of  the 
bond  and  the  interest  thereon,  until  the  last  of 
the  bills  should  fall  due ;  and  at  the  same  time 
stipulates  that  he  is  at  liberty  at  any  moment  to 
proceed  on  the  original  secoritj': — Held,  that 
this  was  not  a  discharge  of  the  surety.  Lindtay 
V.  Domnt*  (Jjord),  2  Ir.  Eq.  R.  307. 

Parol,  Suffioienoy  of.] — Where  a  creditor 
discharges  the  principal  debtor,  but  reserves  his 
rights  against  the  surety,  even  by  parol,  the 
surety  is  not  discharged.  Nornuin  v.  Bolt^  1 
Cab.  &  E.  77. 

If  an  intention  to  give  what  is  in  effect  time 
be  declared  by  a  written  agreement,  in  order 
that  the  right  as  against  the  surety  may  be 
reserved,  it  is  necessary  that  such  a  reservation 
be  declared  also  in  writing.  Wyke  v.  Rogers^ 
1  De  G.  M.  &  G.  408  ;  21  L.  J.,  Ch.  611. 

A.  and  B.  (principal  and  surety)  became  bound 
to  C.  in  the  payment  of  400Z.,  of  which  sum,  by 
an  arrangement  between  A.  and  B.,  120Z.  were 

Eaid  to  the  latter.  B.  repaid  to  C.  that  sum 
efore  the  time  limited  by  the  bond  for  the 
payment  of  the  400Z.,  and  C,  after  that  time, 
accepted  from  A.  a  promissory  note,  payable  at 
two  months,  for  the  remainder,  on  a  parol  agree- 
ment (which  was  proved)  that  the  note  was  not 
to  be  considered  as  given  in  discharge  of  or  as 
substituted  for  the  bond.  A.  died  insolvent. 
On  a  bill  filed  by  B.  against  C.  for  a  declaration, 
that  under  the  circumstances  he  might  become 
released  and  discharged  from  the  bond,  and  for 
an  injunction  to  restrain  C.  from  proceeding  in 
an  action  which  he  had  commenced  for  the 
recovery  of  280^,  the  remainder  of  the  400Z. : — 
Held,  that  the  surety  was  not  discharged,  and 
that  there  was  no  case  for  the  interference  of  a 
court  of  equity,    lb. 

The  plaintiffs  brought  an  action  against  the 
defendant,  one  of  five  joint  and  several  sureties, 
to  recover  the  balance  of  the  sum  guaranteed. 
The  plaintiffs  had  previously  by  letter,  without 
the  defendant's  knowledge  or  consent,  agreed  to 
release  another  of  the  sureties  from  "  all  debts 
due  "  by  him : — Held,  that  evidence  of  a  verbal 
agreement  prior  to  the  letter  of  release  to  reserve 
rights  against  the  sureties  was  not  admissible, 
and  that  parol  evidence  was  not  admissible  to 
alter  the  ordinary  legal  construction  of  a  docu- 
ment. Mercantile  Bank  of  Sydney  v.  Taylor^ 
[1893]  A.  C.  317  ;  1  R.  371 ;  57  J.  P.  741— P.  C. 
Assumpsit  on  a  guarantee,  given  by  the  defen- 
dant to  the  plaintiff  in  1833,  for  goods  to  be 
furnished  to  one  Jardine.  Breach,  delivery  of 
goods  to  the  amount  of  902.  9«.  \\d.^  and  non- 
delivery by  the  defendant.  The  plea  alleged  a 
subsequent  agreement  between  Jardine  and  the 
plaintiff  and  defendant  and  others,  embodied  in 
the  following  note  : — '*  1836.  We  jointly  and 
severally  promise  to  pay  to  Messrs.  J.  M'Clure 
&  Son.  or  order,  the  sum  of  442.  4*.  llrf.,  which 
is  to  constitute  a  discharge  in  full,  for  a  debt  of 
^02.  9«.  Wd.y  due  by  Wm.  Jardine  to  Messrs. 
M'Clure  &  Son."  Signed  by  defendant  and 
Jardine  and  four  others,  and  delivered  to  the 
plaintiff,  and  received  by  him.    Upon  the  trial 


the  plaintiff  proposed  to  prove,  by  parol,  that  at 
the  time  he  took  this  note  it  was  expressly 
agreed  that  he  was  still  to  be  at  liberty  to  sue 
the  defendant  upon  his  guarantee  : — Held,  that 
this  evidence  was  rightly  rejected.  Jf'Clure  v. 
Fraser,  9  L.  J.,  Q.  B.  60. 

If  a  creditor  execute  a  deed  of  compromise 
with  the  principal  debtor,  he  thereby  discharges 
the  surety.  Not  so  if  it  be  stipulated  in  the 
deed  of  composition  that  the  remedies  against 
the  sureties  shall  be  reserved.  Parol  evidence 
of  the  understanding  of  the  parties  to  the  deed 
that  the  remedies  against  the  sureties  should  be 
reserved  cannot  be  admitted.  Glendinning, 
Ex  partey  Buck,  517  ;  Carttairs^  Ex  parte,  id, 
560.    And  see  S.  C,  1  Rose,  130. 

Knowledge  of  Arrangement  with  Principal.] — 
A  declaration  alleged  that  the  defendant  agreed 
to  guarantee  and  be  accountable  for  the  payment 
of  all  sums  of  money  which  wero  or  thereafter 
should  become  due  to  the  plaintiffs  from  R.  M'G. 
on  a  banking  account.  It  then  stated  as  a 
breach  that  599Z.  13«.  4<2.  became  due  upon  the 
advance  of  moneys  by  the  plaintiffs  to  R.  M'G., 
yet  that  R.  M'G.  did  not  pay  the  same,  and 
thereby  the  defendant  became  liable.  To  this 
the  defendant  pleaded,  that  no  part  of  the 
5992.  13«.  id.  was  due  or  owing  from  R.  M*G.  to 
the  plaintiffs  on  the  banking  account.  Another 
plea  was,  that,  after  the  accruing  of  the  debt  of 
R.  M'G.  to  the  plaintifb,  he  was  indebted  to 
them  in  1,1002.,  of  which  the  5992.  l'6t.  Ad.  was 
part,  and  was  also  indebted  to  other  persons, 
and  was  in  insolvent  circumstances,  and  unable 
to  pay  his  debts  in  full,  and  that  thereupon  his 
creditors  agreed  with  him  and  mutually  with  each 
other  to  accept  a  composition  in  discharge  of  their 
respective  debts ;  and  the  plea  then  stated  the 
payment  by  R.  M'G.  of  the  composition  to  the 
plaintiffs.  Replication,  that  the  plaintiffs  entered 
into  the  composition  with  the  knowledge  of  the 
defendant,  and  upon  the  agreement  that  it  should 
not  discharge  the  defendant  from  his  liability 
upon  the  guarantee,  which  was  denied  by  the 
rejoinder.  At  the  trial,  the  facts  stated  in  the 
replication  were  found  by  the  jury,  and  the 
judge  told  them  that  under  those  circumstances 
they  ought  also  to  find  the  second  issue  for  the 
plaintiffs,  which  they  accordingly  did : — Held, 
on  a  rule  to  arrest  the  judgment,  that  the  replica- 
tion to  the  fourth  plea  was  good,  inasmuch  as  it 
did  not  appear  that  the  reservation  of  the  plain- 
tiffs* rights  against  the  defendant  was  unknown 
to  the  other  creditors.  Daridnon  v.  M^Ghregor,  8 
M.  &  W.  765  ;  11  L.  J.,  Ex.  164. 

Where  upon  giving  time  to  a  principal  debtor 
thero  is  a  reservation  of  rights  against  a  surety 
the  surety  is  not  discharge,  and  the  question 
whether  or  not  the  surety  is  informed  of  the 
arrangement  is  wholly  immateriaL  Wehh  v. 
Ilewitt,  3  K.  &  J.  438. 

Effect    of  Seonrity   giyen   by  Surety.] — In 

general  a  release  to  the  principal  is  in  equity  a 
release  to  the  surety,  but  if  the  surety  has, 
previously  to  the  release  given  by  the  creditor, 
paid  part  of  the  debt,  and  given  a  security  for 
the  remainder,  the  general  rule  will  not  apply, 
but  the  creditor,  notwithstanding  the  release, 
will,  in  the  absence  of  evidence  to  the  contrary, 
retain  his  right  against  the  surety.  Hall  v. 
Hutchonx,  3  Myl.  &  K.  426  ;  3  L.  J.,  Ch.  45. 

B.  accepted  a  bill  of  exchange  as  surety  for  A., 
and  subsequently,  in  consideration  of  further 
time  given  him  (*B.)  for  payment,  covenanted  by 
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deed  to  pay  what  was  due  on  the  bill  with 
interest,  and  at  the  same  time  assigned  a  policy 
as  farther  security :  —  Held,  t^at  an  entire 
acquittal  of  debts  given  to  A.  by  all  his  creditors 
did  not  release  B.   Defries  v.  Smith,  10  W.  R.  189. 

Intention  to  Abandon.] — A  deed  of  assignment 
contained  a  clause  providing  that  it  should  not 
affect  any  surety  nor  any  security  which  any  of 
the  creditors  might  have,  but  if  such  security 
should  be  enforceable  against  the  debtor  or  his 
estate,  then  the  creditor  (unless  he  should  con- 
sent to  abandon  his  security)  should  be  entitled 
to  receive  dividends  upon  so  much  only  of  his 
secured  debts  as  might  remain  after  such  security 
should  have  been  realised,  after  credit  should 
have  been  given  for  the  full  value  thereof ;  and 
a  creditor,  holding  a  policy  of  assurance  at  that 
time  valueless,  proved  for  the  full  amount  of  his 
debt  and  received  a  dividend  thereon  : — Held, 
that  there  was  no  evidence  of  the  creditor's 
intention  to  abandon  his  security.  Parker  v. 
Angle*ea  (^Marquis),  23  L.  T.  482  ;  20  W.  R.  162. 

Surety  sning  Beleaied  Prineipal.] — The  plain- 
tiff, a  slmreholder  in  a  banking  company,  became 
surety  for  advances  to  be  made  by  the  company 
to  the  defendant.  The  defendant  afterwards 
executed  a  composition  deed,  to  which  the  plain- 
tiff and  the  company  were  parties,  whereby  he 
assigned  his  property  to  trustees  for  the  benefit 
of  his  creditors  ;  and  this  deed  contained  a  stipu- 
lation for  a  reserve  of  remedies  against  sureties 
for  the  defendant.  The  plaintiff  having  been 
compelled  to  pay  the  debt  to  the  company  : — 
Held,  that  he  was  entitled  to  recover  back  the 
amount  from  the  defendant.  Xeamley  v.  Cole, 
16  M.  k  W.  128  ;  16  L.  J.,  Ex.  115. 

Action  by  the  indorsee  against  the  acceptor  of 
a  bill  of  exchange.  Plea,  a  composition  deed 
registered  under  the  Bankruptcy  Act,  1861  ;  the 
deed  contained  no  reservation  of  rights  against 
sureties.  Replication,  that  the  bill  was  accepted 
for  value  and  indorsed  to  the  plaintiff  for  value, 
and  that  if  he  had  assented  to  the  deed  he  would 
have  discharged  the  drawers.  Rejoinder,  that 
before  the  registration  of  the  deed  the  drawers 
consented  to  the  plaintiff  executing  and  becoming 
bound  by  the  deed.  The  issue  upon  the  rejoinder 
having  been  found  for  the  defendant : — Held, 
that,  as  by  reason  of  such  consent  the  plaintiff 
might  have  come  in  for  the  composition  and  have 
held  the  drawers  liable  for  the  balance,  he  was  in 
the  same  position  as  if  the  right  to  have  recourse 
to  the  drawers  had  been  reserved  to  him  in  the 
deed,  and  therefore  he  was  bound  by  it.  Poole  v. 
Willati,  9  B.  &  S.  957 ;  38  L.  J.,  Q.  B.  255  ;  L.  R. 
4  Q.  B.  630  ;  20  L.  T.  1006 ;  17  W.  R.  1009. 

In  an  action  by  the  drawer  against  the  acceptor 
of  a  bill,  he  pleaded  a  composition  deed  executed 
by  him  before  the  bill  was  due.  The  cieed  con- 
tained a  clause  reserving  the  rights  of  creditors 
against  sureties.  In  the  declaration  the  bill  was 
stated  to  be  payable  to  the  plaintiff,  without 
shewing  that  it  was  a  negotiable  instrument. 
The  replication  alleged  that  the  bill  was  payable 
not  to  the  plaintiff  only,  but  to  the  plaintiff  or 
order ;  that  he  had  indorsed  the  bill ;  that  the 
holders  of  the  bill  at  the  time  of  the  making  and 
registration  of  the  deed  presented  the  bill  for 
payment,  and  it  was  dishonoured  by  the  defen- 
dant. The  plaintiff  never  assented  to  the  deed, 
and  was  compelled  to  pay  the  amount  of  the 
biU  to  the  holders,  upon  which  he  became  the 
holder.     The  replication  concluded,  that  "the 


plaintiff,  except  as  in  the  replication  mentioned, 
was  not  a  creditor  of  the  defendant  in  respect  of 
his  claim  on  the  bill "  : — Held,  that  there  was  no 
departure  from  the  declaration,  but  that  the  repli- 
cation was  bad  because  the  plaintiff  was  a  creditor 
and  was  barred  by  the  deed.  Hooper  v.  Marshall, 
39  L.  J.,  C.  P.  14  ;  L.  R.  5  C.  P.  4  ;  21  L.  T.  639. 

The  acceptor  of  a  bill  of  exchange  for  lOOZ. 
being  sued  thereon  by  the  holders,  paid  into  court 
the  sum  of  30Z.  in  satisfaction  of  the  whole  cause 
of  action.  The  holders  gave  notice  (in  Form  4, 
App.  B.,  of  the  R.  S.  C.  1883)  that  they  accepted 
that  sum,  having  previously  written  to  the 
acceptor  to  say  that  the  indorsers  had  arranged 
to  pay  the  balance  of  702.,  and  would  sue  the 
acceptor  therefor  : — Held,  that  the  acceptor  was 
not  thereby  absolutely  released,  and  that  the 
indorsers,  having  paid  the  balance,  could  recover 
it  from  the  acceptor.  Jones  v.  Whitaher,  67  L.  T. 
216— C.  A. 

13.  Other  Cases. 

Balanee  Bne  from  Creditor  to  Prineipal.] — 
Where  A.  joins  as  surety  for  B.*s  debt,  the  mere 
circumstance  of  a  balance,  to  the  amount  of  the 
debt,  being  owing  from  the  creditor  to  B.  in  other 
transactions,  is  no  discharge  to  A.  from  his  surety- 
ship. Harrison  v.  Nettleship,  2  MyL  &  K.  423  ; 
3  L.  J.,  Ch.  86. 

Felony  of  Third  Parties.] — Bond  of  a  clerk  to 
commissioners  of  public  works,  conditioned  from 
time  to  time  when  so  required,  to  account  in 
writing  for  all  moneys,  and  also  make  good 
answer  for  and  pay  the  moneys  due  on  the 
balance  of  such  accounts  to  the  commissioners. 
In  an  action  on  the  bond,  a  replication,  that 
although  he  had  accounted,  and  a  large  sum  was 
due  on  balance  of  such  account,  yet  he  did  not 
make  good  answer  for  or  pay  the  balance. 
Rejoinder,  that  he  paid  part  of  the  balance  and 
made  good  answer  for  the  residue  thus,  that  he 
was  necessarily  travelling  on  the  public  way  in  dis- 
charge of  his  duty,  with  such  residue  on  his  person, 
when  the  same  was  violently  and  feloniously 
stolen  and  taken  from  him  : — Held,  that  the  acts 
of  strangers  to  the  bond  could  not  discharge  the 
obligor.    Homsby  v.  Slack,  1  Ir.  C.  L.  R.  126. 

Agreement  that  Prineipal*!  Sffeett  should  be 
flrft  Sold.] — Defendant  drew  bills  as  surety  for 
H.,  who  accepted  them,  and  it  was  provided  by  a 
deed  to  which  the  plaintiff,  the  holder,  as  well  as 
the  defendant,  was  a  party,  that  he  should  not  sue 
defendant  on  the  bills  till  H.'s  effects  should  have 
been  sold,  and  the  proceeds  applied  in  discharge 
of  the  bills.  H.'s  effects  were  seized  and  sold 
under  a  commission  of  bankruptcy,  the  trustee, 
to  whom  they  had  been  conveyed  by  the  deed, 
having,  with  the  knowledge  and  assent  of  the 
defendant,  omitted  to  take  possession  of  them  in 
time : — Held,  that  the  plaintiff  was  not  barred 
from  suing  the  defendant  on  the  bills.  Lancaster 
V.  Harrison,  6  Ring.  726  ;  4  M.  &  P.  561  ;  8  L.  J. 
(O.B.)  C.  P.  288. 

Landlords  distraining.] — Landlords  advanced 
money  to  their  tenant  on  a  joint  note  of  himself 
and  a  surety ;  they  afterwards  took  a  security 
for  this  and  another  sum  advanced  at  the  same 
time  by  an  assignment  of  furniture  of  the  tenant 
by  way  of  mortgage  : — Held,  that,  by  taking  the 
furniture  under  a  distress  for  rent  in  arrear,  they 
discharged  the  surety.  Pearl  v.  Deacon,  1  De  G.  &  J. 
461  ;  26  L.  J.,  Ch.  761 ;  3  Jur.  (N.S.)  1187 ;  6  W.  R. 
793. 


1279 


PBINCIPAL  AND  SJJIiETY— Discharge  of  Surety. 


1280 


Hire-pnrelLafe  Agreement — Seiinre  of  Ckwdi 
by  Vendor.] — ^Where  an  agreement  which  is  in 
form  a  hire-purchase  agreement,  but  in  reality  an 
executory  contract  of  sale,  contains  a  stipulation 
that  it  may  be  determined  in  case  of  instalments 
being  in  arrear  by  seizure  of  the  goods,  a  seizure 
by  determining  the  obligation  will  discharge  a 
surety  for  the  purchaser  who  has  guaranteed  the 
future  instalments.  Hewi^on  v.  Ricketts^  63  L.  J., 
Q.  B.  711 ;  10  R.  558  ;  71  L.  T.  191. 

Surety  beooming  Principal.] — Judgment  hay- 
ing been  obtained  against  a  surety,  he  entered  into 
a  new  arrangement  with  the  creditor  (irrespective 
of  the  principal  debtor),  by  which  execution  was 
not  to  issue  while  he  kept  up  certain  policies  for 
securing  the  debt : — Held,  that  he  became  prin- 
cipal, and  not  surety,  by  the  new  arrangement, 
and  that  no  subsequent  dealing  between  the 
creditor  and  the  principal  debtor  would  annul  it. 
Beade  ▼.  Loumdes,  23  Beay.  361 ;  26  L.  J.,  Ch.  793 ; 
3  Jur.  (N.S.)  877. 

Judgment  againet  Prinoipal.] — By  a  deed, 
1,400Z.  was  adyanoed  to  one  Gye  on  the  security 
of  three  life  policies,  whereby  Gye  covenanted  to 
keep  up  the  premiums  and  pay  interest  at  S  per 
cent,  on  the  loan.  By  a  covenant  in  the  deed, 
which  was  made  between  M.  of  the  one  part,  G. 
and  L.,  sureties,  of  the  second  part,  and  Gye  of 
the  third  part,  G.  and  L.  covenanted  with  M. 
**  that  they  or  one  of  them  will,  during  the  con- 
tinuance of  the  present  security,  in  the  event  of 
the  premiums  on  the  said  policies  .  .  .  and  the 
interest  in  respect  of  the  said  principal  sum  of 
1,4002.  not  being  paid,  as  to  the  premium  within 
three  days,  and  as  to  the  interest  within  thirty 
days,  of  their  falling  due  by  Gye  .  .  .  duly 
pay  the  premiums  .  .  .  and  also  pay  the  interest 
on  the  said  sum  of  1,400Z."  Judgment  was 
recovered  for  the  1,400Z.  against  Gye  : — Held,  that 
it  operated  as  a  merger  with  regard  to  the  liability 
to  pay  future  interest,  and  that  the  surety  was 
released.  But  semble,  there  could  be  no  merger 
of  interest  accrued  before  the  judgment.  Faber 
V.  Lathom  (^Earl),  77  L.  T.  168. 

Benewal  of  Liability.] — ^Where  a  creditor, 
having  already  a  warrant  of  attorney  from  his 
debtor,  takes  a  promissory  note  from  him  and  a 
surety,  and  afterwards  enters  up  judgment  under 
his  waiTant  of  attorney,  and  takes  the  goods  of 
the  principal  debtor  in  execution,  and  subse- 
quently withdraws  the  execution  without  the 
knowledge  of  the  surety,  he  discharges  the  surety. 
But  if  the  surety,  after  knowing  that  the  execu- 
tion is  withdrawn,  makes  a  new  promise,  his 
liability  is  restored,  and  he  cannot  object  to  the 
promise  as  being  wi  t  hout  consideration.  May  hew 
V.  Cricked,  1  Wil.  Ch.  418;  2  Swanst.  185;  19 
R.  R.  57. 

A  debtor  and  his  surety  persuaded  the  creditor 
to  accept  from  the  debtor  a  transfer  of  a  mort- 
gage which  the  debtor  knew  to  be  imaginary, 
but  which  the  surety,  relying  on  the  debtor's 
statement,  believed  to  be  a  good  security.  After- 
wards the  creditor,  at  the  request  of  the  surety, 
who  suggested  to  him  that  he  was  secured  by 
the  mortgage,  released  the  surety.  Some  friends 
of  the  surety,  on  the  faith  of  this  release,  lent 
him  money  to  enable  him  to  compound  with  his 
other  creditors,  which  the  creditor,  at  the.  time 
of  giving  the  release,  knew  that  they  had  refused 
to  do  unless  the  release  was  given  : — Held,  that 
the  creditor  was  entitled  to  be  restored  to  his 


rights  against  the  surety.  Scholefield  r.  Tempter, 
Johns.  155  ;  28  L.  J.,  Ch.  4.52  :  5  Jur.  (N.8.)  619. 
Affirmed  on  appeal  4  De  G.  &  J.  429;  7  W.  R.  635. 

Terms  on  which  Belief  granted.] — ^Where  a 
surety  had  pleaded  to  an  action  on  the  guarantee, 
and  then  filed  a  bill  in  equity  for  an  injunction, 
and  had  put  the  bankers  to  unnecessary  costs  : — 
Held,  that  he  could  only  be  relieved  in  equity 
on  paying  the  costs  at  law  subsequently  to  the 
declaration.  Watson  v.  Allooch^  4  De  G.  M.  ^  G. 
242  ;  1  Eq.  R.  231  ;  22  L.  J.,  Ch.  858 ;  17  Jur. 
568  ;  1  W.  R.  399. 

Biioharge  of  Surety  by  Tenant  for  LifSe  of 
Creditor-~£xtent  ol] — Where  a  testator  be- 
queathed the  residue  of  his  property  to  his  widow 
and  executrix  for  her  life,  and  she  released  the 
surety  for  a  debt  due  to  her  husband's  estate  from 
payment  of  all  interest  on  the  debt : — Held,  to 
extend  only  to  her  life  interest  in  the  principal 
moneys  due  in  respect  of  the  debt.  CiuUes^^r, 
Coates,  3  N.  R.  355 ;  33  L.  J.,  Ch.  448 ;  10  Jur. 
(N.S.)  532  ;  9  L.  T.  795  ;  12  W.  R.  634. 

C.  RIGHTS  OF  SURETY. 

1.  Contribution. 
a.  Nature  of  l4iabillty. 

Under  what  Initmmentt.] — There  is  a  right 
of  contribution  between  co-sureties,  whether  by- 
separate  instruments  or  by  the  same  instrument. 
Mayhew  v.  Crickets,  2  Swanst.  185  ;  1  Wils.  C.  C. 
418  ;  19  R.  R.  57.  S.  P.,  Oraythome  v.  Suyifi- 
burne,  14  Yes.  160  ;  9  R.  R.  264. 

But  where  sureties  are  bound  by  different 
instruments  for  equal  portions  of  a  debt  due  from 
the  same  principal,  and  the  suretyship  of  each  is 
a  separate  and  distinct  transaction,  there  is  no 
right  of  contribution  between  them.  Owpe  v. 
Tboynavi,  1  Turn.  &  Russ.  426  ;  24  R.  R.  89. 

A  bond  was  executed  by  a  principal  and  two 
sureties,  with  a  stipulation  that  the  sureties 
should  not  be  discharged  by  any  new  arrange- 
ment between  the  creditor  and  the  principaL 
One  of  the  sureties  compounded  with  his  credi- 
tors, and  by  the  terms  of  the  bond  the  moneys 
secured  became  immediately  payable.  After 
this  the  plaintiff  signed  a  separate  undertaking 
to  become  liable  for  the  whole  amount ;  and 
upon  the  principal  beooming  insolvent,  the 
creditor  sued  the  plaintiff  and  obtained  payment 
of  the  amount  due.  The  plaintiff  filed  his  bill 
against  the  solvent  surety  in  the  first  bond  for 
contribution  : — Held,  that  he  was  entitled  to 
contribution  from  him.  Whiting  v.  Burke,  L.  R. 
6  Ch.  342.     Affirming  L.  R.  10  Eq.  539. 

The  doctrine  of  contribution  amongst  sureties 
is  not  founded  in  contract,  but  is  the  result  of 
general  equity  on  the  ground  of  equality  of 
burden  and  benefit.  Therefore,  where  three 
sureties  are  bound  by  different  instruments,  but 
for  the  same  principal  and  the  same  engagement, 
they  shall  contribute.  Deering  v.  WincheUea 
(^EarV),  1  Cox,  318  ;  2  Bos.&  P.  270  ;  1  R.  R.  41. 

How  Arranged.] — When  it  is  ascertained  what 
each  of  the  co-sureties  has  paid  beyond  his  pro- 
portion, the  equity  as  between  them  is  arranged 
upon  the  principle  of  contribution  for  excess. 
Giffm-d,  Ex  parte,  6  Ves.  805  ;  6  R.  R.  63. 

CuBtom  of  London.] — ^Where  one  obligee  is 
sued  by  the  custom  of  London,  his  co-suretiea 
shall  contribute.    Layer  v.  Nelson,  1  Vem.  456. 
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Where  Different  Shares.] — ^Where  several  par- 
ties are  sureties  for  the  payment  of  one  sum  of 
money,  though  by  distinct  instruments,  and  one 
pays  more  than  an  equal  share  of  that  sum,  he 
may  have  contribution  from  his  co-sureties  ;  but 
if  it  is  arranged  by  contract,  which  it  may  be, 
that  each  surety  shall  be  answerable  only  for  a 
given  portion  of  one  sum  of  money,  in  such  case 
there  is  no  rit^ht  of  contribution  amongst  the 
co-sureties.    Pendlehury  v.  Walker,  4  Y.  &  C.  424. 


Arrangement  for  Settlement.]  —  A.,  B., 


C.  and  D.,  at  request  of  E.,  who  was  in  pecuniary 
difficulties,  had  joined  with  E.  as  sureties  in 
various  promissory  notes  and  bills  of  exchange, 
but  in  no  instance  had  they  all  four  joined. 
A.  was  liable  to  a  larger  amount  than  6.,  C.  and 

D.  The  creditora  of  E.  pressetl  for  payment, 
and  A.,  B.,  C.  and  D.  employed  W.,  a  solicitor, 
to  enter  into  arrangements  with  the  creditors  on 
their  behalf,  and  the  following  agreement  was 
drawn  up  by  W.  and  signed  by  A.,  B.,  C.  and 
D.  : — "  We,  the  undersigned,  being  jointly  liable 
as  guarantoi's  upon  certain  bills  of  exchange 
given  in  favour  of  E.,  authorise  W.  to  act  for  us 
as  our  joint  and  several  solicitor  in  all  matters 
concerning  those  bills,  and  w^e  further  authorise 
W.  to  take  such  proceedings  as  he  may  think  fit 
to  recover  the  amount  of  such  bills  from  E.  In 
carrying  out  the  terms  W.  will  negotiate  to 
settle  the  above  upon  the  best  terms  he  can.  As, 
however,  between  the  parties  themselves,  the 
following  is  the  basis  of  the  arrangement  inter 
se :  Upon  the  amount  being  ascertained  for 
which  the  liabilities  can  be  discharged,  the 
parties  to  this  arrangement  undertake  to  provide 
the  same  in  the  proportion  of  one-fourth  each, 
and  all  sums  recovered  from  E.  are  to  be  brought 
into  account  and  repaid  to  such  parties  in  pro- 
portion to  their  existing  liabilities,  or  to  the 
amounts  respectively  found  by  them."  In  a 
suit  by  A.  for  contribution  : — Held,  that,  upon 
the  true  construction  of  this  agreement,  the 
parties  did  not  intend  to  alter  their  existing 
liabilities  and  to  take  the  entire  liability  upon 
themselves  in  equal  shares,  but  only  to  advance 
the  requisite  money  in  the  first  instance  in  equal 
shares ;  and  that,  consequently,  their  ultimate 
rights  and  liabilities  were  not  thereby  varied. 
Aroedflckiie  v.  Htnvard,  45  L.  J.,  Ch.  622 — H.  L. 
Affirming  27  L.  T.  194  ;  20  W.  R.  879— L.  J  J. 

Between  Wrong-doerg.] — The  principle  that  no 
rights  of  indemnity  and  of  contribution  exist  as 
between  wrong-doers  is  confined  to  cases  where 
the  transaction  is  actually  illegal  or  void,  or 
where  the  fraud  is  so  great  that  on  moral 
grounds  the  court  will  not  entertain  a  suit  for 
the  relief  of  the  malfeasors.  The  principle  is 
further  limited  to  cases  where  the  fraudulent  or 
illegal  transaction  is  itself  the  basis  of  the  claim, 
and  does  not  apply  where  the  transaction,  though 
leading  to  that  which  is  the  basis  of  the  claim,  is 
separable  from  it.    Paioer  v.  JBoey,  19  W.  R.  916. 

Trustee  who  had  incun-ed  liability  for  negli- 
gence : — Held,  not  entitled  to  contribution  from 
his  co-trustee.   Blyth  v.  Fladgate,  63  L.  T.  546. 

Promise  not  within  Statute  of  Frandi.] — A 

promise  by  one  co-surety  to  indemnify  another 
is  not  within  the  4th  section  of  the  Statute  of 
Frauds,  and  therefore  need  not  be  in  writing. 
Thomas  v.  Cook,  3  M.  &  Ry.  444  ;  8  B.  &  C.  728  ; 
7  L.  J.  (0.8.)  K.  B.  49. 
Where  A.,  at  the  request  of  B.,  entered  into  a 
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bond  with  him  and  C.  to  indemnify  D.  against 
certain  debts  due  from  C,  and  D.  and  B.  pro- 
mised to  save  A.  harmless  from  all  loss  by  reason 
of  the  bond  : — Held,  that  this  promise  was  bind- 
ing, although  not  in  writing,  and  that  A.  might 
recover  from  B.  the  whole  of  the  moneys  which 
he  was  compelled  to  pay  by  virtue  of  the  bond. 
lb. 

Liability  aoomee  after  Payment  of  more  than 
Share.] — A  surety  is  not  entitled  to  call  upon 
his  co-surety  for  contribution  until  he  has  paid 
more  than  his  proportion  of  the  debt  due  to  the 
principal  creditor,  even  though  the  co-surety  has 
not  been  required  by  the  creditor  to  pay  any- 
thing, provided  that  the  co-surety  has  not  been 
released  by  the  creditor.  DarU  v.  Humphreys 
(infra)  followed.  Craythorne  v.  Swinburne  (i4 
Ves.  160  ;  9  R.  R.  264)  discussed.  Snowdon,  Ex 
parte,  Snowdon,  In  re,  50  L.  J.,  Ch.  540  ;  17 
Ch.  D.  44  ;  44  L.  T.  830  ;  29  W.  R.  654— C.  A. 

A  surety  is  not  entitled  to  sue  his  co-sureties 
for  contribution  until  he  has  paid  on  account  of 
the  principal  debt  a  sum  greater  than  he  would 
be  obliged  to  pay  when  the  entire  liability  should 
be  fairly  apportioned  among  them.  I)arU  v. 
Humph reyif,  6  M.  &  W.  153  ;  9  L.  J.,  Ex.  263 ; 
4  Jur.  250. 

Where  one  of  several  co-sureties  has  had  judg- 
ment against  him  for  the  whole  of  his  guarantee 
he  cannot  obtain  contribution  against  the  others 
until  he  has  actually  paid  more  than  his  own 
share,  but  he  is  entitled  to  a  declaration  of  his 
right  to  contribution  and  to  a  prospective  order 
that  on  paying  his  own  share  he  be  indemnified 
by  his  co-sureties  against  further  liability.  Wol- 
mergkamen  v.  Oullick,(y2  L.  J.,  Ch.  773  ;  [1893] 
2  Ch.  514  ;  3  R.  610  ;  68  L.  T.  753. 

Several  Interest.] — Two  of  three  persons  who 

are  jointly  and  severally  bound  in  a  bond  of 

I  indemnity  to  the  sheriff,  in  a  matter  in  which 

!  they   are    severally    interested,    cannot,    after 

I  having  paid  the  whole,  join  in  an  action  against 

the  third  for  contribution.     Kelby  v.  Steel,  5 

Esp.  194. 

Joint  Surety  at  Instance  of  Plaintiff.  ]^Where 

the  defendant  at  the  instance  of  the  plaintiff 
became  a  joint  surety  for  a  third  person,  and  the 
plaintiff  was  forced  to  pay  all  the  money  : — Held, 
that  he  could  not  call  on  the  defendant  for  con- 
tribution of  a  moiety  ;  aliter  if  he  had  become 
a  joint  surety  of  his  own  motion.  Turner  v. 
Davies,  2  Esp.  478. 

Payment  without  Demand.]— Where  one  of 
two  persons,  who,  as  sureties  for  a  third,  signed 
together  with  the  principal  a  joint  and  several 
promissory  note,  on  the  note  becoming  due  paid 
the  amount,  although  no  demand  had  been  made 
or  action  brought  against  him  by  the  holder  : — 
Held,  that  such  payment  could  not  be  considered 
voluntary,  and  that  he  might  sue  his  co-surety 
for  contribution.  Pitt  v.  Purssirrd,  8  M.  &  W. 
538  ;  10  L.  J.,  Ex.  475  ;  5  Jur.  611. 

Kature  of  Payment.] — ^A  surety  has  no  right  to 
sue  his  co-surety  for  contribution,  unless  the  sum 
paid  by  him,  and  in  respect  of  which  he  sues,  is 
his  own  money.  Gopel  or  Ooept'l  v.  Swindon,  1 
U.  &  L.  888  ;  13  L.  J.,  Q.  B.  113  ;  8  Jur.  340. 

Giving  Time  to  Surety.]  —  Although  time 
i  given  to  the  principal  will,  under  certain  circum- 
I  stances,  exonerate  a  surety,  yet  time  given  to  a 
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surety  without  the  privity  of  his  co-surety  will 
not,  upon  his  paying  the  debt,  affect  his  right  to 
contribution  against  such  co-surety.  Dunn  y. 
Sire,  1  Moore,  2  ;  Holt,  N.  P.  399  :  17  R.  R.  651. 
A  surety  in  an  indemnity  bond  may  maintain 
an  action  against  his  co-surety,  although  he  has 
given  a  subsequent  security  to  the  obligees,  under 
which  he  paid  the  sum  conditional  in  the  bond, 
without  the  knowledge  or  consent  of  such 
co-surety.    lb. 

Adyanoe  made  by  Prinoipal  to  one  eo-Borety 
— Concealment.] — M.  and  W.  became  co-sureties 
for  a  sum  of  500Z.,  borrowed  by  B.  Of  this  sum 
of  500/.,  125Z.  was,  by  previous  agreement, 
advanced  by  B.  to  his  surety  W.  No  notice  of 
this  transaction  was  given  to  M.  B.  became 
bankrupt,  and  M.  and  W.  were  called  upon  to 

Say  the  unpaid  balance  of  the  loan  of  500/. 
[.  brought  an  action  against  W.,  claiming  that 
W.  should  be  treated  as  principal  debtor  on 
accoimt  of  the  advance  of  126/.  given  to  him, 
and  claiming  the  benefit  of  all  securities  given 
to  him  : — Held,  that  there  was  no  concealment 
between  the  co-sureties  of  any  material  fact,  and 
that  the  plaintiff  was  not  entitled  to  the  relief 
claimed.  Mackreth  v.  WalnuleVy  51  L.  T.  19 ; 
32  W.  R.  819. 

Seenrity  given  by  Prinoipal  to  one  eo- 
Surety.] — In  an  action  by  a  co-surety  against 
his  companion  for  contribution  on  a  bond,  it 
appeared  that  at  the  time  of  executing  the  bond 
the  plaintiff  had,  unknown  to  the  defendant, 
taken  a  promissory  note  from  the  principal  for 
the  amount : — Held,  that  the  jury  was  rightly 
directed  to  say  whether  the  plaintiff  and  defen- 
dant were  co-sureties  for  the  principal ;  and 
that,  if  the  defendant  meant  to  cont-end  that  the 
giving  the  promissory  note  was  in  consequence 
of  an  arrangement  that  the  surety  was  to  look 
solely  to  the  principal  for  repayment,  he  should 
have  asked  the  judge  to  put  that  question  to  the 
jury.  Done  v.  Wkalley,  2  Ex.  198  ;  17  L.  J.,  Ex. 
225  ;  12  Jur.  338. 


Buty  to  bring  into  Hotchpot.]  —  See 


post,  col.  1306. 

Bifcliarge   of  Prinoipal— ICiitake.]  —  To  an 

action  by  the  plaintiff  to  recover  contribution 
from  the  defendant,  his  co-surety,  he  pleaded 
that  without  his  privity  or  coneent  the  plaintiff 
had  agreed  to  discharge  the  principal.  Replica- 
tion, on  equitable  grounds,  that  the  agreement, 
by  which  it  was  alleged  the  principal  was  dis- 
charged, was  worded  by  mistake  so  as  to  include 
the  claim  sued  for,  contrary  to  the  intention  of 
the  parties,  and  that  the  plaintiff  did  not  other- 
wise discharge  the  principal,  and  that  the  true 
agreement  was  in  all  respects  performed : — 
Held,  a  good  replication.  Vorley  v.  Barrett,  1 
C.  B.  (N.s.)  225  ;  26  L.  J.,  C.  P.  1  ;  5  W.  R.  137. 

Alteration  of  Initrument  by  Surety.]— N.,  E., 

P.iand  B.  purported  to  become  sureties  under  a 
bond  for  C.  up  to  150/.  N.  and  E.  purported  to 
covenant  to  pay  up  to  50/.  each,  and  P.  and  B. 
up  to  257.  each.  N.,who  executed  the  bond  last, 
bonA  fide  added  after  his  signature  the  words 
"  for  twenty-five  pounds  only.''  Judgment  having 
been  obtained  against  C.  for  48/.,  the  plaintiffs 
sought  to  recover  that  amount  from  the  co- 
sureties in  the  proportion  of  12/.  apiece  : — Held, 
that  the  defendant  sureties  were  discharged  from 
all  liability  under  the  bond,  on  the  ground  that 


there  had  been  a  material  alteration  made 
bon&  fide  by  N.  in  the  bond  after  its  execution 
by  the  other  sureties,  inasmuch  as,  although  the 
amount  sought  to  be  recovered  from  each  surety 
was  less  than  any  amounts  for  which  each  had 
pur{X)rted  to  covenant,  yet  the  principle  of  pro- 
portional contribution  must  regulate  the  right  of 
contribution  as  between  the  sureties,  and  that 
proportion  had  been  materially  altered  by  the 
limitation  of  liability  added  by  N. ;  further,  that 
N.  himself  was  not  liable  under  the  bond  for  25/., 
inasmuch  as  he  only  undertook  the  liability  under 
a  contract  in  which  other  sureties  were  joined,  and 
that  contract  being  void  in  respect  of  the  other 
sureties,  was  necessarily  void  as  against  him. 
Elletmere  Brewery  Co.  v.  Otoper,  65  L.  J.,  Q.  B. 
173  ;  [1896]  1  Q.  B.  75  ;  73  L.  T.  6:j7  ;  44  W.  R. 
254. 

Between  Brawer  and  Indoner  of  Aooommoda- 
tion  Billf.] — A.,  being  in  want  of  money,  applied 
to  the  plaintiff  and  the  defendant  to  put  their 
names  to  a  bill  for  his  benefit,  which  they  agreed 
to  do  ;  A.  drawing  the  bill,  the  plaintiff  accepting, 
and  the  defendant  indorsing ;  A.  at  the  same 
time  giving  the  plaintiff  and  the  defendant  a 
memorandum,  stating  that  the  bill  was  accepted 
and  indoi-sed  for  his  accommodation,  and  that  he 
would  pay  the  bill  when  it  became  due ;  he, 
howeyer,  not  being  able  to  do  so,  again  applied 
to  the  plaintiff  and  the  dd^endant  to  put  their 
names  to  a  second  bill,  in  order  to  meet  the  first, 
which  they  did,  the  position  of  the  names  being 
changed,  A.  accepting,  the  plaintiff  drawing,  and 
the  defendant  indorsing,  as  before.  The  plaintiff 
having  eventually  to  pay  the  amount  of  the  bill, 
brought  an  action  against  the  defendant  for  con- 
tribution as  a  co-surety  : — Held,  that  the  defen- 
dant was  a  co-surety,  and  therefore  bound  to  pay 
his  quota.  Reynolds  v.  Wheeler,  10  C.  B.  (N.S.) 
561  ;  30  L.  J.,  C.  P.  350  ;  7  Jur.  CN.S.)  1290 :  4 
L.  T.  472. 

Between  Go-owneri  of  Lands  Charged  with 
Payment  of  Tithee.]— The  defendant  was  the 
owner  and  occupier  of  certain  lands  which  were 
charged  with  payment  of  tithes ;  there  was  a 
provision  for  recovery.  In  an  action  of  debt  for 
arrears  accrued  in  respect  of  the  whole  of  the 
lands  charged  for  four  years,  during  which  time 
the  defendant  was  the  owner  and  occupier  of  a 
portion  only  of  such  lands  :— Held,  that  the 
defendant  had  his  remedy  by  action  against  the 
co-owners  for  contribution.  Christie  v.  Barker, 
53  L.  J.,  Q.  B.  537— C.  A. 

Bireotors — Breach  of  Tmit — Batiilcatlon — 
Liability  of  Administrator.]— The  directors  of  a 
company  advanced  moneys  of  the  company  u)>on 
an  unauthorised  security,  and  two  sums  of  600/. 
and  400/.  so  lent  were  lost.  The  600/.  formed 
part  of  a  loan  of  800/.,  and  the  400/.  formed  part 
of  a  loan  of  1,000/.  which  was  granted  by  the 
board  of  dircctoi-s,  and  of  which  400/.  was 
actually  advanced  and  repaid,  and  a  second  400/, 
was  advanced  and  not  repaid.  In  an  action  by 
the  company  against  one  of  the  directors  who 
bad  taken  part  in  granting  the  loans,  he  was 
held  liable  to  pay  the  two  sums  of  600/.  and  400/. 
to  the  company,  and,  having  paid  them,  sued 
three  of  his  co-directors  for  contribution.  One 
of  the  defendants  was  not  present  at  the  meeting 
at  which  the  loan  of  800/.  was  granteti,  and  at 
which  a  cheque  for  the  800/.  was  drawn,  but  he 
was  present  at  a  subsccjuent  meeting  at  which 
the  minutes  of  the  former  meeting  were  read  and 
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confirmed.  The  800^.  had  been  already  paid  to  i 
the  borrower : — Held,  that,  whether  the  defen- 
•dant  would  or  would  not  have  been  liable  to  the 
■company,  there  was  no  equity  to  compel  him  to 
<x)ntribute  to  the  plaintiff  in  respect  of  the  600/. 
Ranukill  v.  Edwards,  65  L.  J.,  Ch.  81  ;  31  Ch.  D. 
100  ;  53  L.T.  949  ;  34  W.  R.  96. 

The  same  defendant  was  present  at  the  meeting 
at  which  the  loan  of  1 ,0002.  was  granted,  when 
he  protested  strongly  against  it.  He  was  present 
at  a  subsequent  meeting  at  which  the  minutes  of 
the  first  meeting  were  read  and  confirmed,  and 
he  then  signed  a  cheque  which  was  drawn  for  the 
first  400Z. : — Held,  that  by  signing  the  cheque  he 
had  adopted  the  whole  loan  of  1,000Z.,  and  that 
he  was  therefore  liable  to  contribute  in  respect 
of  the  second  400Z.,  which  was  lost.    Ih. 

The  third  defendant  died  after  the  commence- 
ment of  the  action,  and  his  administrator  was 
then  made  a  defendant : — Held,  that  the  liabi- 
lity to  contribute  survived  against  the  defendant's 
estate.    Ih, 

to.  Amount. 

Bateable  Proportion.] — It  seems  that  one  of 
several  co-sureties  in  a  bond  may  recover  against 
any  one  of  the  others  his  aliquot  proportion  of 
the  money  paid  by  him  under  the  bond,  regard 
being  had  to  the  number  of  sureties.  Cowell  v. 
£dwfirds,  2  Bos.  &  P.  268. 

Even  though  the  insolvency  of  the  principal 
and  of  the  other  sureties  is  not  proved.    lb. 

If  A.,  B.  and  C.  become  bound  as  sureties  for 

D.  in  three  separate  bonds,  and  any  one  of  them 
is  compelled  to  pay  the  whole  debt  of  the  prin- 
cipal, the  two  others  are  compellable  to  contribute 
in  proportion  to  the  penalties  of  their  respective 
bonds.  Deerhig  v.  WincheUea  (^EarV).  2  Bos.  k  P. 
270  ;  1  Cox,  31*8  ;  1  R.  R.  41. 

A  surety  may  recover  contribution,  according 
to  the  number  of  sureties,  without  reference  to 
the  number  of  principals,  from  his  co-sureties  in 
an  action  for  monev  paid.  Kemp  v.  Flndvn^  12 
M.  &  W.  421  ;  13  L.  J..  Ex.  137  ;  8  Jur.  65.  S.  P., 
Pitt  V.  Purssord,  8  M.  &  W.  538  :  10  L.  J.,  Ex.  475. 

Sureties  in  a  recognizance  contribute  in  pro- 
portion to  the  amounts  for  which  they  were 
respectivelv  originally  bound.    MacDouglas^  In  > 
re,  Ir.  R.  10  Eq.  269— C.  A.  ! 

Death  of  Surety— Substitation  of  Kew  Surety 
—Liability  of  Es tote  of  Deoeaeed  Surety.]— F., 

E.  and  B.  entered  into  a  joint  and  several  bond  io 
secure  the  repayment  of  a  sum  lent  to  F.,  and  it 
was  stipulated  that  if  E.  or  B.  should  die,  F. 
should  within  a  month  procure  some  other  person 
to  enter  into  a  further  bond  to  the  like  effect.  E. 
died,  and  a  fresh  bond  was  executed  by  F.,  B.  and 
H.  in  the  same  form  as  the  former  bond,  with  the 
additional  proviso  that  it  should  not  release  the 
heirs,  executors,  or  administrators  of  E.,  or  in 
any  way  alter,  vary,  or  lessen  their  liability,  or 
affect  any  right  or  remedy  of  the  lender  under 
the  former  bond.  B.  and  H.  having  paid  the  debt 
in  equal  shares,  claimed  against  E.'s  estate  for 
half  the  amount  : — Held,  that  E.'s  estate  was 
liable  for  one-third  only  of  the  amount  paid  by 
B.  and  H.  EnniJt,  In  re'  ColeJt  v.  Peyton,  62  L.  J., 
Ch.  991  :  [1893]  3  Ch.  238  ;  7  R.  644  ;  69  L.  T. 
738— C.  A. 

Security  obtained  by  one  Co-iurety  who  hag 
paid  off  Debt.] — C.  being  indebted  to  D.,  four  of 
his  friends  joined  him  in  sij^ning  and  giving  four 
promissory  notes  to  secure  the  payment  to  D.  of 


the  sum  of  13,000/.  and  interest.  D.  effected 
three  policies  on  the  life  of  C.  for,  in  the  aggre- 
gate, 10,000/.  In  1867,  Lord  H.  of  E.,  one  of 
the  co-sureties,  having  been  sued  by  D.  on  the 
notes,  paid,  with  the  assistance  of  his  father,  the 
Earl  of  E.,  the  13,000Z.  and  interest  by  a  mort- 
gage of  estates  which  were  settled  upon  the  earl 
for  life  with  remainder  to  Lord  H.  of  E. ;  and 
the  earl  having  paid  the  premiums  and  kept  the 
policies  on  foot,  in  September,  1871,  shortly  after 
the  death  of  C,  obtaine<i  an  assignment  from  D. 
of  the  policies  and  received  the  10,000/.  from  the 
insurance  office.  A.,  another  of  the  four  sureties, 
died.  His  estate,  which  was  stated  to  be  insol- 
vent, was  being  administered  by  the  court,  and 
Lord  H.  of  E.  brought  in  a  claim  against  it  for 
contribution  in  respect  of  the  sum  paid  to  D.  on 
the  notes : — Held,  that,  under  all  the  circum- 
stances of  the  case.  Lord  H.  of  E.  and  his  father, 
the  earl,  must  be  treated  as  one  person,  and  that 
the  claim  for  contribution  would  be  allowed, 
but  only  after  Lord  H.  of  E.  had  brought  into 
account,  as  a  set-off,  the  moneys  which  were 
received  on  the  three  policies  assigned  to  the 
earl,  credit  being  first  given  for  the  premiums 
and  other  moneys  which  had  been  paia  in  refer- 
ence to  the  transaction.  Arcedeckne,  In  re, 
Atkins  V.  Arcedeckne,  53  L.  J.,  Ch.  102  ;  24  Ch.  D 
709  ;  48  L.  T.  725. 

One  Surety  Iniolvent.] — One  of  the  sureties  of 
an  annuity  was  obliged  to  pay  the  arrears  of  an 
annuity,  a  second  was  insolvent,  and  an  action 
was  brought  against  the  third  for  contribution : 
— Held,  that  at  common  law  he  was  liable  only 
to  one- third,  and  not  one-half.  Browne  v.  Lee, 
6  B.  &  C.  689  ;  9  D.  &  R.  700 ;  5  L.  J.  (0.8.) 
K.  B.  276. 

Five  directors  of  a  company  gave  their  joint 
and  several  bond  to  a  bank  to  secure  repayment 
with  interest  of  a  loan  made  by  the  bank  to  the 
company.  By  an  agreement  between  five  persons 
interested  in  the  company  of  the  first  part,  and 
the  five  directors  of  the  second  part,  after  i*eciting 
the  bond,  it  was  agreed  that,  in  pui-suance  of  an 
agreement  made  upon  the  treaty  for  the  loan  by 
the  bank,  the  liability  of  the  several  persons 
parties  thereto  of  the  second  part,  under  the 
bond,  should  be  borne  and  discharged  by  the  ten 
severisd  pei'sons  parties  thereto  in  equal  shares 
and  proportions,  and  that  each  of  the  several 
persons  parties  thereto  would  indemnify  the 
other  nine  against  all  actions.  &c.,  in  respect  of 
the  loan  by  the  bank  or  in  respect  of  the  bond. 
I  The  company  was  ortlered  to  be  wound  up,  and 
the  bank  recovered  judgment  against  the  obligees 
of  bond  for  the  whole  amount  of  principal  and 
interest  due  thereunder.  One  of  the  guarantors 
had  become  insolvent.  On  a  bill  by  two  of 
the  guarantors,  who  had  under  the  judgment 
paid  more  than  their  proportion  of  the  sum 
securetl  by  the  bond,  against  the  other  eight 
guarantore  to  enforce  a  rateable  contribution 
from  them  in  respect  of  the  principal,  interest, 
and  costs  recovered  under  the  bond  : — Held, 
'  that  all  the  solvent  guarantors  were  liable  to  con- 
tribute rateably  in  respect  of  that  whole  amount 
I  recoveretl  under  the  bond,  and  that  the  extra 
'  liability  arising  from  the  insolvency  of  one  of  the 
'  guarantors  was  not  to  fall  upon  the  defendants  to 
.  the  action  at  law.     Dallas  v.  Walls,  29  L.  T.  599. 

Amount  of  Proof  by  Co-iurety  who  hae 


paid  off  Debt.] — Where  one  of  several  co-sureties 
has  paid  off  the  debt,  he  is,  notwithstanding  the 
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terms  of  s.  5  of  the  Mercantile  Law  Amendment , 
Act,  1856,  entitled  to  the  benefit  of  a  proof  by 
the  creditor  against  one  of  the  co-sureties  for 
the  full  amount  of  the  debt,  and  his  right  of 
proof  is  not  (though  his  right  of  receiving 
dividends  is)  limited  to  the  sum  which  as 
between  him  and  his  co-surety  such  co-surety  is 
liable  to  pay.  Stokes^  Ex  parte  (De  G.  618) 
followed.  Parker,  In  re,  Sf organ  v.  Hill^  64 
L.  J.,  Ch.  6  :  [1894]  3  Ch.  400  ;  7  R.  690  ;  71 
L.T.557;  43  W.  R.  1— C.  A. 

Whether  the  result  would  be  the  same  if  the 
creditor  had  never  proved,  and  the  surety  who 
had  paid  the  debt  had  in  the  tirst  instance 
claimed  against  his  co-surety,  quaere.    lb. 

Joint  Adventare — Default  in  Payment  of  Lou 
by  One  Party.] — By  agreement  between  the 
plaintiffs,  the  defendants,  and  Messrs.  L.,  B.  &  Co., 
a  cargo  of  Californian  wheat  was  to  be  shipped 
for  their  joint  account  by  the  cori-espondents  of 
L.,  B.  &  Co.  at  San  Francisco,  consigned  to  the 
plaintifb  at  Liverpool  for  sale  upon  certain 
special  terms  ;  the  shippers  to  reimburse  them- 
selves for  costs  and  insurance  of  the  cargo  by 
drafts  on  the  plaintiffs  at  sixty  days'  sight  to  the 
extent  of  45*.  per  quarter,  less  freight,  and  for 
the  balance  of  invoice  amount  by  separate  drafts 
at  sixty  days'  sight  upon  each  of  the  above 
parties  for  one-third  of  the  excess.  The  cargo 
was  shipped,  and  a  bill  was  drawn  by  the  San 
Francisco  house  for  20,353Z.  18*.  Id.  on  account 
of  the  invoice  price  of  the  wheat,  less  freight, 
upon  the  plaintiffs,  and  was  duly  accepted  and 
paid  by  them,  together  with  freight,  insurance, 
and  other  charges  in  respect  of  the  cargo  ;  and 
the  wheat  on  arrival  was  sold  by  the  plaintiffs  at 
a  loss.  In  December,  1883,  L.,  B.  &  Co.  became 
insolvent  and  compounded  with  their  creditors 
for  30  per  cent,  of  their  liabilities,  which  compo- 
sition the  plaintiffs  received,  leaving  an  unpaid 
balance  of  1,760Z.  10j».  9rf.  due  from  that  firm  for 
their  share  of  the  loss  on  the  adventure  : — Held 
(the  judge  to  draw  inferences  of  fact),  that  the 
purchase  and  shipment  of  the  wheat  was  a  joint 
partnership  adventure,  each  of  the  three  firms  to 
participate  equally  in  the  profit  or  loss  :  and  that 
the  defendants,  according  to  the  rule  of  equity, 
which  since  the  Judicature  Act.  1873,  is  to  pre- 
vail, were  liable  to  contribute  equally  with  the 
plaintiffs  to  make  good  the  default  of  L.,  B.  A: 
Co.   L(nce\.  Dixon,  16  Q.  B.  D.  455;  34  W.  B.  441. 

Costs.] — A.  and  B.  were  sureties  for  C,  a 
collector  of  taxes,  who  became  a  defaulter.  The 
obligees  suet-l  A.  and  recovered  : — Held,  that  in 
an  action  for  contribution,  brought  by  A.  against 
B.,  A.  could  only  recover  half  the  amount  of  the 
verdict  against  him,  and  that  he  could  not 
recover  from  B.  either  the  half  of  the  taxed  costs 
of  the  obligees,  or  the  half  of  his  own  costs  of 
defending  the  action  brought  by  the  obligees. 
Knight  v.  Hnghes,  3  Car.  &  P.  467  ;  M.  &  M.  247. 

rield,  also,  that  if  A.,  after  the  verdict  in  the 
action  against  him  on  the  bond,  obtained  a  sum 
of  money  from  C,  he  must  take  that  in  reduction 
of  the  amount  of  the  verdict,  and  could  not  apply 
it  either  to  pay  his  own  costs  or  the  taxetl  costs 
of  the  obligees.     lb. 

A.  deposited  with  the  defendant,  as  a  security 
for  goods,  a  bill  accepted  by  the  plaintiff,  for 
which  the  plaintiff  had  received  no  value.  A. 
afterwards  paid  for  the  goods,  and  asked  for 
the  restoration  of  the  bill ;  but  the  defendant 
indorsed  it  for  value  to  G.,  who  sued  the  plaintiff 


and  recoveied : — Held,  that  the  plaintiff  might 
recover  from  the  defendant  the  amount  of  the 
bill  as  money  paid  to  the  use  of  the  defendant, 
but  not  the  costs  of  the  action  by  Or.  against  the 
plaintiff.  Bleaden  v.  Ch4irUs,  7  Bing.  246  ;  & 
M.  &  P.14  ;  9  L.  J.  (o.s.)  C.  P.  82. 

Where  the  plaintiff  and  the  defendant  exe- 
cuted as  sureties  a  warrant  of  attorney,  givea 
as  a  collateral  security  for  a  sum  of  money 
advanced  on  mortgage  to  the  principals,  and  on 
default  being  made  by  the  principals,  judgment 
was  entered  up  on  the  warrant  of  attorney,  and 
execution  issued  against  the  plaintiff : — Held, 
that  he  was  entitled  to  recover  from  the  defen- 
dant, as  his  co-surety,  a  moiety  of  the  costs  of 
such  execution.  Kemp  v.  Finden.  12  M.  &  W. 
421  ;  13  L.  J.,  Ex.  137 ;  8  Jur.  65. 

Interest.] — When  one  of  several  sureties  has- 
paid  the  principal  debt,  and  some  of  the  co- 
sureties are  insolvent,  he  is  entitled  as  against 
the  solvent  sureties  to  be  repaid  their  numerical 
shares  of  what  he  has  paid  with  interest  from 
the  time  of  payment,  although  the  instrument 
does  not  contain  any  express  indemnity  so  as  ta 
carry  interest  as  on  a  specialty.  Hitchnmn  v» 
Stewart,  3  Drew.  271  ;  3  Eq.  R.  838  ;  24  L.  J., 
Ch.  690  ;  1  Jur.  (N.s.)  839  ;  3  W.  R.  464. 

By  deed  A.  agreed  to  charge  certain  property 
with  all  sums  that  B.  should  pay  as  surety  for  a 
third  party,  and  also  agreed  that  B.  should  insure 
her  life,  and  Ihat  the  costs  of  such  insurance^ 
and  the  payments  for  keeping  the  same  on  foot, 
should  be  paid  out  of  the  property  charged  ;  and 
she  directed  the  trustees  to  make  the  necessary 
payments  for  effecting  and  keeping  on  foot  the 
policies.  The  trustees  did  not  make  the  pay- 
ments, but  the  policy  was  kept  on  foot  by  B. : — 
Held,  that  he  was  entitled  to  interest  thereon^ 
Hodgson  y.  Hodgson,  2  Keen,  7U4  ;  7  L.  J.,  Ch.  5. 

Where  sureties  joined  as  co-obligors  in  a  bond,, 
one,  who  had  been  compelled  to  pay  the  amount 
with  interest,  was  not  entitled  to  carry  on  interest 
u{K)n  such  payment  against  the  personal  repre- 
sentative of  his  co-surety.  Contribution  decreed^ 
but  without  interest  either  on  the  consolidated 
sum  or  the  principal  money  paid.  Quaere, 
whether  as  against  the  principal  debtor  or  his- 
representative  such  payment  carries  interest  in 
the  absence  of  express  agreement.  Onge  v. 
Truelock,  2  MoU.  42. 

Use  of  Beeognif  anoe.] — ^When  one  of  two- 


sureties  has  paid  the  full  amount  of  a  receiver's 
recognizance,  he  is  entitled  to  use  the  recogni- 
zance for  the  purpose  of  i-ecovering,  out  of  the 
estate  of  his  co-surety,  not  only  one-half  of  the 
sum  so  paid  by  him,  but  also  interest  thereon, 
from  the  date  of  payment.  Stvan's  Estate,  In  re, 
Ir.  R.  4  Eq.  208— Ch.  App. 

A  surety  having  paid  the  whole  amount  of  a 
recognizance,  and  having  been  allowed  to  use  the 
recognizance  for  the  recovery  of  contribution 
from  his  co-surety,  he  is  not  thereby  entitled  to 
recover  interest  thereon.  Salkeld  v.  Abbott, 
Hay&  J.  110. 

Use  of  Crown  Beonritiei. ]— A  surety  by  recog- 
nizance who  pays  the  whole  amount  into  court, 
when  pressed  with  crown  process,- is  entitled  to 
use  the  crown  securities,  in  order  to  levy  a  moiety 
from  his  co-surety,  provided  he  share  with  his 
co-surety  the  benefit  of  any  counter-security  he 
may  have  taken  from  the  principal,  LatoMche- 
V.  Pallas,  Hayes,  450. 
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o.  Proceedings. 


Aetion.] — A  surety  may  recover  contribution 
from  his  co-suretv  in  an  action  for  money  paid. 
Xemp  V.  Finden,  12  M.  &  W.  421  ;  13  L.  J.,  Ex. 
137  ;  8  Jur.  65. 

A.  mortgaged  an  estate  to  B.,  in  which  C. 
joined  as  a  surety  ;  and  A.  and  C.  gave  a  joint 
bond  for  the  payment  of  the  sum  advanced  by  B. 

A.  afterwards,  by  indenture,  to  which  C.  was  no 
party,  sold  the  estate  to  D.,  who  engaged  to  pay 

B.  the  sura  advanced  by  him  to  A.,  and  cove- , 
nanted  to  indemnify  A.  and  C.  from  the  payment ! 
thereof.  D.  being  afterwards  cnlled  on  for  pay- 1 
ment  by  B..  C.  advanced  to  D.  the  sum  due  to  B. ' 
in  discharge  of  the  mortgage : — Held,  that  C. 
was  not  entitled  to  recover  fi*om  D.  in  an  action  | 
for  money  paid.     CrafU  v.  Tritton^  2  Moore,  411.  j 

Where  a  surety,  bound  with  his  principal  for ' 
the  payment  of  money  by  instalments,  takes  a  1 
bond  as  a  security,  he  cannot  recover  on  the  j 
implied  promise.  Tovssahit  v.  Jfartinantj  2  i 
Term  Rep.  100. 

Partieg.] — Suit  by  one  surety  against  another 
for  contribution,  the  representatives  of  another 
surety  who  died  insolvent  ought  to  be  parties. 
I{ole  V.  Ham'g&n,  Rep.  t.  Finch,  16. 

Proof  of  Insolvenoy  of  Principal.] — On  a  bill 
filed  by  a  surety  against  his  co-surety  and  the 
principal,  for  a  contribution  from  the  co-surety 
in  respect  of  money  actually  paid  by  the  plaintiff 
for  the  principal,  it  is  not  necessary  to  prove  the 
insolvency  of  the  principal ;  otherwise,  where 
the  princi[)al  is  not  a  party  to  the  suit.  Lawson 
V.  WrlgJtt,  1  Cox,  275. 

Eridence  of  Payment.] — In  an  action  against 
a  co-surety  in  a  bond  for  contribution,  any 
declaration  of  the  obligee  upon  what  account  he 
received  the  money  paid  him  in  account  by  the 
principal  obligor  is  not  evidence  unless  made  at 
the  time  of  pavment.  Dunn  v.  Slee^  1  Moore,  2  : 
Holt,  N.  P.  399  ;  17  R.  R.  651. 

Proof  in  Bankraptoy — Statute  of  Limitationi.] 

— Liability  to  contribution  as  a  surety,  though 
the  amount  was  not  ascertained  at  the  time  of 
the  bankruptcv,  is  a  debt  provable  under  s,  37 
of  the  Bankruptcy  Act,  1883.  The  Statute  of 
Limitations  does  not  begin  to  run  as  against  a 
surety  claiming  contribution  until  his  own 
liability  is  ascertained.  Wolinerthuusen  v.  Onl- 
lick,  62  L.  J.,  Ch.  773  :  [1893]  2  Ch.  614 ;  3  R. 
610  :  68  L.  T.  753. 

2.  Recoupment. 

By  Cnitom  of  London.] — By  the  custom  of 
London,  where  a  surety  pays  a  debt,  he  shall 
maintain  an  action  against  the  principal,  though 
he  has  not  counter  bond.  Layer  v.  NeUon^  1 
Vern.  456. 

Effect  of  inbieqnent  Aooord.] — An  annuity 
bond  was  executed  by  two  brothers,  one  as  prin- 
cipal, the  other  as  surety.  By  agreement  after- 
wards, between  them  and  a  third  brother,  for  the 
settlement  of  their  several  claims  and  debts,  and 
for  the  apportionment  of  property  to  meet  the 
latter,  the  annuit  v  bond  was  included.  The  suretv 
in  that  bond  was  afterwards  compelled  to  pay  : 
and  his  representative  brought  an  action  against 
their  principal  to  be  reimbui'sed : — Held,  that  the 
agreement  was  an  accord,  in  respect   of    the 


annuity  bond  ;  and  that  as  third  parties  were 
bound  by  that  agreement,  the  surety  was  also 
bound  ;  and  that  the  action  could  not  be  main- 
tained. Cartwright  v.  Cooke^  3  B.  &  Ad.  701  ;  1 
L.  J.,  K.  B.  261. 

Bankmptey  of  Principal— Right  of  Snrety  to 
Proye.l — Surety  for  bankrupt  not  entitled  to 
prove  for  purpose  of  voting  at  first  meting  unless 
he  has  paid  the  debt.  Whittnker^  Ex  paiie^ 
Parn/tt,  In  re,  63  L.  T.  777  ;  39  W.  R.  400  ;  8 
Morrell,  49. 

Under  s.  37  of  the  Bankruptcy  Act,  1883,  the 
surety  of  a  bankrupt  is  entitled  to  prove  against 
the  bankrupt's  estate,  although  he  has  not  paid  the 
debt  for  which  he  is  liable.  Delnmi\  Ex  parte^ 
Herepatli,  In  re,  38  W.  R.  752 ;  7  Morrell,  129, 190. 

A  bank  held  the  guarantee  of  B.  for  their 
debtor's  account,  whereby  it  was  provided  that 
"  the  guarantee  should  extend  to  the  repayment 
of  all  moneys  which  should  at  any  time  be  due 
from  the  debtor  to  the  bank,  and  should  be  a 
continuing  guarantee  to  the  extent  of  800Z.  .  ." 
and  "that  the  guarantee  should  not  be  con- 
sidered as  wholly  or  partially  satisfied  by  the 
payment  or  liquidation  at  any  time  or  times 
thereafter  of  any  sums  for  the  time  being  due, 
but  should  extend  to  and  be  a  security  for  every 
and  all  future  sum  or  sums  of  money  at  any  time 
due  to  the  bank  thereon,  notwithstanding  any 
such  payment  or  liquidation ; "  and  "  that  aU 
dividends,  compositions,  and  paj^ments  should  be 
taken  or  applied  as  payments  in  gross,  and  that 
the  guarantee  should  apply  to  secure  any  ulti- 
mate balance  due  to  the  bank."  The  debtor 
having  filed  a  petition  for  liquidation,  B.  paid 
800Z.,  the  amount  of  his  guarantee,  to  the  bank. 
Upon  a  question  whether  the  bank,  or  B.,  was 
entitled  to  prove  for  the  800Z.  : — Held,  that  B. 
having  by  the  guarantee  contracted  himself  out 
of  his  original  right,  in  favour  of  the  bank,  the 
latter  was  entitled  to  prove  for  the  whole  amount 
of  their  debt,  includingr  the  800/.  paid  by  B. 
Midland  Banking  Co.,  JSx  parte ^  Sellers,  In  re, 
38  L.  T.  395. 

Principal  and  surety,  on  a  note  payable  by 
instalments  ;  after  one  payment  became  due, 
principal  discharged  under  the  Insolvent  Debtors 
Act.  Bill  by  creditor,  and  decree  against  surety, 
and  him  to  have  remedy  over  against  effects  of 
the  principal  for  the  first  money  due  on  the 
first  payment,  and  the  common  decree  for  the 
rest.     O'CurndV*  Ca^e,  Ambl.  61. 

Surety  in  a  bond  for  the  bankrupts  after  the 
bankrupts  obtain  their  certificate,  joins  with 
j  them  in  a  new  bond  to  the  representatives  of  the 
creditor,  and  the  old  bond  is  delivered  up  to  the 
surety  : — Held,  that  this  was  not  equivalent  to 
payment  by  the  surety  so  as  to  enable  him  to 
prove  under  the  commission.  Sergeant,  Ex  j^arte, 
1  Glyn  &  J.  183.    Affirmed  2  Glyn  &  J.  23. 

Bight  to  Divideifd  where  Creditor  provei.] — 
A.  guaranteed  to  B.  &  Co.  the  payment  of  all 
goods  supplied  by  them  to  H.  until  they  received 
notice  from  C.  of  the  discontinuance  of  the 
guarantee,  "  but  so  as  A.'s  liability  under  the 
truarantee  should  not  at  any  time  exceed  250^." 
H.  afterwards  became  bankrupt,  and  owed  B. 
&  Co.  for  goods,  657/.,  upon  which  sum  they 
received  a  dividend  in  the  bankruptcy.  A.  paid 
the  250/.  under  his  guarantee : — ^Heid,  that  A. 
was  entitled  to  receive  from  B.  &  Co.  a  propor- 
tionate part  of  the  dividend.  Hobton  v.  JBass^ 
L.  R.  6  Ch.  792  ;  19  W.  R.  992. 
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Four  directors  of  a  company,  by  way  of  security 
for  any  balance  which  might  be  due  from  the 
company  to  a  bank,  gave  the  manager  of  a 
branch  of  the  bank  their  promissory  note  for 
2,000Z.,  and  the  manager  indorsed  the  note  to  the 
bank.  The  company  was  wound  up.  The  bank 
proved  in  the  winding-up  for  3,659^.  as  due  by 
the  company  to  the  bank,  and  was  declared 
entitled  to  a  dividend  of  1,051/.  on  that  sum.  The 
bank  afterwards  brought  an  action  against  one 
of  the  makers  of  the  note,  who  paid  the  bank 
2,067Z.  for  debt  and  interest  due  on  the  note  : — 
Held,  that  the  giving  the  note  was  in  pursuance 
of  an  ordinary  contract  of  suretyship,  and  that 
the  surety  who  had  paid  the  2,067/.  was  entitled 
to  receive  from  the  bank  a  share  of  the  dividend, 
bearing  the  same  proportion  to  the  whole  dividend 
as  the  sum  paid  by  him  bore  to  the  sum  proved 
for  by  the  bank.  Gray  v.  Seckham,  42  L.  J., 
Ch.  127 ;  L.  R.  7  Ch.  680  ;  27  L.  T.  290 ;  20 
W.  R.  920. 

Surety  for  indemnity  to  a  limited  amount, 
having  paid  to  the  extent  of  his  engagement, 
entitled  to  dividends,  upon  proof  by  the  credi- 
tor under  the  bankruptcy  of  the  principal 
debtor,  subject  (see  Turfter^  Ex  jmrte,  3  Ves. 
243  ;  3  R.  R.  90)  to  a  deduction  of  the  [)orportion 
of  dividend  upon  the  residue  of  the  debt  proved 
beyond  that  for  which  the  surety  was  engaged, 
supposing  that  expunged.  The  surety  not  entitled 
to  the  benefit  of  the  proof  against  other  estates 
upon  a  distinct  security.  Paley  v.  Fields  12  Ves. 
435  ;  8  R.  R.  349. 

A  surety  by  bond  for  advances  generally,  but 
under  a  limited  penalty,  is  not  liable  beyond  the 
penalty  ;  by  paying  the  penalty,  he  is  entitled  to 
a  proportion  of  the  dividends  from  a  proof  by  the 
creditors  to  a  greater  amount  under  the  bieink- 
ruptcy  of  the  principal  debtor  :  and  a  surety  may 
compel  the  creditor  to  prove  under  the  commis- 
sion against  the  principal,  and  to  become  a 
trustee  of  the  dividends  for  such  surety  having 
paid  the  whole.  Wood,  Ex  parte,  cor.  Id,  Thur- 
low,  Bridg.  Ind. 

A  person  who  becomes  surety  for  a  limited 
amount  of  a  debt  has,  on  paying  the  amount  for 
which  he  is  liable,  all  the  rights  of  a  creditor  in 
respect  of  that  amount,  and  is  entitled  to  share 
in  the  security  held  by  the  creditor  for  the  whole 
debt.     Goodwin  v.  Gray,  22  W.  R.  312. 

Setainer  by  Ezeontor.] — A  surety  having  paid 
the  debt  of  his  principal  is  entitled  to  rank 
as  a  simple  contract  creditor  for  the  amount, 
and,  if  made  executor,  to  retain  it  out  of  the  assets 
of  the  principal  against  all  other  creditors  of 
equal  degree.  Boyd  v.  Brooks,  34  L.  J.,  Ch. 
605  ;  12  L.  T.  38  ;  13  W.  R.  419. 

Executor,  surety  with  testator  for  another 
allowed  to  retain  out  of  estate  whole  amount, 
due  on  bond.  Bathurst  v.  Be  la  Zonch,  Dick. 
460. 

Betainer  by  Agent.]— The  obligor  of  several 
bonds,  in  which  A.,  his  solicitor,  joined  as  surety, 
conveyed  certain  real  property  to  A.,  upon  trust 
to  sell,  and  out  of  the  proceeds  of  the  sale  to  pay 
the  bond  creditors.  The  creditors  did  not  execute, 
nor  had  any  notice  of  the  deed  : — Held,  that  the 
deed  was  a  mere  deed  of  agency,  and  not  bind- 
ing in  favour  of  the  creditors  ;  but  that  A.  was 
entitled  to  retain  the  estates  conveyed  to  him 
until  he  should  be  discharged  from  his  liability 
as  surety  under  the  bonds.  Wilding  v.  Richards, 
1  Colly.  655  ;  14  L.  J.,  Ch.  211. 


Tranifer  of  Seonrity  by  Surety  to  Creditor — 
Liability  of  Principal  to  Surety  for  Honey  paid.] 

— Where  at  the  trial  of  an  action  for  money 
paid,  the  jury  found  that  the  plaintiff  was  surety, 
and  the  defendant  one  of  the  principals,  on.  a 
promissory  note,  and  it  was  also  proved  that  the 
plaintiff  had  transferred  a  mortgage  security ^ 
which  was  his  property,  to  the  holder  of  the  note, 
i  who  thereupon  releasetl  him  from  liability  and, 
which  security  was  valued  by  the  jury  (under 
the  direction  of  the  judge)  at  a  certain  sum  ; 
but  it  did  not  appear  that  any  cash  was  paid  on 
foot  of  the  security  or  otherwise,  by  or  on  behalf 
of  the  plaintiff  :— Held  (diss.  O'Brien,  J.),  that 
the  plaintiff  was  entitled  to  retain  the  verdict 
entered  for  him  at  the  trial  for  the  value  of  the 
mortgage.  Barclay  v.  Gooch  (2  Esp.  571)  dis- 
cussed.   Fahey  v.  Frawley,  26  L.  R.,  Ir.  78. 

Amount.] — A  surety  who  compounds  a  debt 
for  which  his  principal  and  himself  have  become 
jointly  liable,  and  takes  an  assignment  of  that 
debt  to  a  trustee  for  himself,  can  only  claim 
against  his  principal  the  amount  which  he  has 
actually  paid.  Meed  v.  Moitis,  2  Myl.  in  Cr.  361  ; 
6  L.  J.,  Ch.  197 ;  1  Jur.  233. 

The  plaintiff  and  defendant  being  joint  makers- 
of  a  promissory  note,  the  defendant  as  principal, 
and  the  plaintiff  as  his  surety,  the  defendant 
covenanted  with  the  plaintiff  to  pay  the  amount 
to  the  payee  of  the  note  on  a  given  day,  but 
made  default : — Held,  in  an  action  on  this  cove- 
nant, that  the  plaintiff  was  entitled,  though  he 
had  not  paid  the  note,  to  recover  the  full  amount 
of  it  by  way  of  damages.  Loosemorew.  Radford^ 
9  M.  &  W.  657 ;  1  D.  (N.s.)  881  ;  11  L.  J.,  Ex.  28*. 

Formerly  it  was  supposed,  that  in  the  case 
where  one  of  several  sureties'paid  the  whole  debt 
owing  from  the  principal,  his  remedy  was  only  in 
equity  for  a  contribution  ;  but  in  modern  times 
it  has  been  held,  that  if  one  in  the  nature  of  a 
surety  pays  a  debt,  he  may  maintain  an  action, 
against  the  party  liable  for  the  debt.  Stirling  y^ 
Forester,  3  Bligh,  575 ;  22  R.  R.  (.9. 

Annuity  bond  forfeited  when  the  grantor  vi'as- 
discharged  under  an  insolvent  act,  which  pro- 
vided that  future  estate  should  not  be  discharged  ; 
the  penalty,  being  less  than  the  subsequent 
arrears,  was  allowed  as  the  debt,  and  not  only  in 
favour  of  the  purchaser  of  an  annuity,  but  also 
of  a  co-obligor  as  surety,  having  compounded  with 
the  purchaser,  and  obtained  possession  of  the 
securities,  by  repaying  the  money  advanced  with 
the  arrears  then  due,  being  at  that  time  less  than 
the  penalty.    BtUchi'v  v.  Churchill,  14  Ves.  569. 

Interest.]  —  A  surety,  who  is  indemnified 
against  all  loss  by  his  principal,  and  who  is  com- 
pelled to  pay  the  debt  of  his  principal,  is  entitled 
to  interest  upon  the  amount  so  paid,  though 
interest  was  not  expressly  mentioned  in  the  con- 
tract between  them,  and  though  there  was  not 
any  demand  of  interest,  and  though  the  claim  in 
respect  thereof  was  not  made  until  many  years 
after  payment.  Petre  v.  Buncombe  2  L.  M.  A: 
P.  107  ;  20  L.  J.,  Q.  B.  242  ;  15  Jur.  86. 

A.  as  principal  and  B.  as  surety  joined  in 
granting  an  annuity  for  the  life  of  C,  and  A. 
assigned  to  trustees  a  policy  of  insurance  upon 
his  own  life,  upon  trust  to  permit  C,  after  the 
death  of  A.,  out  of  the  money  insured  or  the 
interest  thereof,  to  receive  the  annuity,  and  A. 
and  B.  executed  their  joint  and  several  bond 
conditioned  to  secure  the  punctual  payment  of 
the  annuity.    The  executors  of  A.  received  the 
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amount  of  the  policy,  and  invested  it  upon 
Qovemment  securities.  The  executor  of  B.  was 
compelled  to  pay  C.  an  arrear  of  the  annuity  : — 
Held,  that  as  against  the  general  assets  of  A.  the 
executor  of  B.  was  not  entitled  to  interest  on  the 
money  so  paid  by  him  ;  but  that  he  was  entitled, 
as  against  the  sum  insured  and  the  interest 
thereon,  to  be  put  in  the  same  situation  as  if  it 
had  been  duly  applied  in  payment  of  the  annuity, 
and  therefore  to  be  repaid  thereout  the  money 
advanced  bv  him  with  interest.  CnulfiHd  v. 
Afagvire,  2  Jo.  &  Lat.  141  ;  8  Ir.  Eq.  R.  164. 

Two  pei'sons  having  jointly  and  severally 
granted  an  annuity,  and  mutually  covenanted 
that  each  should  pay  one  moiety,  and  indemnify 
the  other  against  all  "actions,  suits,  costs, 
charges,  damages,  demands,  sums  of  money,  and 
expenses,"  which  might  be  incurred  by  reason  of 
the  nonpayment  thereof ;  one,  who,  on  the  insol- 
vency of  the  other,  had  made  ])ayments  on  account 
of  his  moiety,  is  not  entitled  to  interest  on  such 
payments.  JMl  v.  Free^  1  Swanst.  90  ;  1  Wils. 
Ch.  51  ;  18  R.  R.  153. 

In  cases  of  bond  debt,  interest  is  computed  only 
to  the  commission.  In  the  case  of  principal  and 
surety,  if  principal  become  bankrupt,  the  surety 
cannot  prove  for  interest  paid  by  him  after  date 
of  the  commission.   Francis  v.  Ihicker,  Ambl.  674 . 

Surety  cannot  prove  for  interest  due  and  paid 
subsequent  to  commission  under  the  6  Geo.  4,  c. 
16,  s.  62.     Wilton^  Ex  parte,  1  Rose,  137. 

A.  became  surety  for  payment  of  two  promis- 
sory notes  UT)on  which  his  son  was  liable.  He 
died  before  the  notes  were  due,  and  the  son  being 
unable  to  pay  them,  the  trustees  of  A.'s  will  bor- 
rowed money  sufficient  for  the  purpose,  and  paid 
the  amount  due  for  principal  and  interest  on  such 
notes.  By  his  will  A.  made  his  son  one  of  his 
residuary  legatees : — Held,  that  the  son,  or  his 
share  in  the  testator's  estate,  was  bound  to  make 
good  to  such  estate,  in  addition  to  the  principal 
paid  by  the  trustees  on  account  of  such  notes, 
interest  upon  the  sums  for  which  the  notes  were 
originally  made.  W'llles  v.  Greenhill,  30  L.  J., 
Ch.  808;  9  W.  R.  217. 


Componnd  Interest.] — B.  was  a  surety  for 


there  being  a  debt  due  by  such  treasurer  to  the 
crown,  ultra  the  amount  of  the  recognizance.  B^'g, 
V.  O'Callaghan,  Jon.  &  C.  154  ;  1  Ir.  Eq.  R.  439. 

Co-iuretiei.] — A.  mortgaged  house  to  B., 


A.  in  a  joint  bond  to  C.  and  D.,  for  180.000/. 
conditioned  to  pay  90,000/.  with  interest  at  5  per 
cent.  By  a  counter  bond  of  equal  date,  A.  was 
bound  to  B.,  in  a  like  penalty,  with  condition  to 
indemnify  B.,  his  heirs,  executors,  kc,  from  pay- 
ment of  the  said  90,000/.  and  interest,  and  from 
all  damages  he  might  sustain  on  account  of  the 
nonpayment  of  the  said  sum,  and  interest.  After 
the  deaths  of  A.  and  B.,  the  executors  of  B.  were 
called  upon,  and  did  pay  to  C.  and  D.  22,000/.  on 
account  of  the  principal,  and  several  large  sums 
for  interest  on  A.'s  debt.  In  a  suit  for  the  ad- 
ministration of  A.'s  estate,  the  court  allowed  the 
executors  of  B.  to  come  in  as  creditors  for  the 
several  sums  so  paid  by  them,  and  for  interest  on 
the  22,000/.,  but  not  for  interest  on  the  several 
sums  of  money  paid  for  interest  on  the  original 
debt.  Ri{fhy\,  Macnamara,  2  Cox,  415  ;  2  R.  R.  92. 

Priority — Crown  Debt] — A  surety  to  the  crown, 
who  has  paid  the  debt  of  his  deceased  principal, 
is  entitled  to  the  crown's  priority  in  the  adminis- 
tration of  his  principal's  estate.  Church  ill  (Lord). 
In  r<-,  Mamsty  v.  aiurchill,  58  L.  J.,  Ch.  136 ;  39 
Ch.  D.  174  ;  59  L.  T.  597  ;  36  W.  R.  805. 

Sureties  of  a  county  treasurer,  paying  the 
amount  of  his  recognizance,  are  not  by  reason  of 
such  payment  entitled  to  priority  over  the  crown. 


and  C.  and  D.  were  his  sureties  ;  money  being 
due  for  interest,  C.  paid  it  to  prevent  suit.  D. 
lent  A.  money  on  equity  of  retlemption,  on  which 
C.  i*equested*him  to  include  debt,  in  consideration 
money,  which  he  did : — Held,  that  C.  shall  have 
his  demand  firet  satistied.  Beckett  v.  Booth,  2 
Eq.  Abr.  695. 

Coiti — Ko  Kotioe  of  Liability  prior  to  Writ.] — 

The  plaintiff  guaranteeil  A.  that  the  defendant 
would,  upon  demand,  from  time  to  time  pay  to 
A.  what  should  be  due.  A  demand  was  made 
upon  the  defendant  by  A.,  and  upon  nonpayment 
'  a  writ  was  issued  against  the  plaintiff  for  the 
amount,  the  writ  being  the  first  notification  to 
him  of  the  amount  being  due  and  unpaid.  He 
allowed  judgment  to  go  by  default,  and  an  exe- 
cution was  levied  upon  his  goods  : — Held,  that  he 
might  recover  against  the  defendant  the  costs  of 
the  writ  at  the  suit  of  A.,  but  not  the  costs  of  the 
subsequent  proceedings.  Pierce  v.  Williams^  23 
L.  J.,  Ex.  322. 

Surety  in  Bond — ^Whether  Speeialty  Creditor.] 

— If  a  surety  in  a  bond  (without  any  counter- 
security  to  himself),  pays  off  the  bond  for  his 
principal,  he  is  merely  a  simple  contract  creditor, 
and  not  a  specialty  creditor  of  the  principal 
debtor.    SimpktM  v.  Poulett,  2  L.  J.  (O.S.)  Ch.  81. 

Eridenoe   of   Payment  by  Surety.] — In    an 

action  by  the  surety  on  a  sheriff's  bond  against 
his  principal,  for  the  recovery  of  money  alleged 
to  have  been  paid  to  the  sheriff,  the  evidence  of 
payment  was.  that  an  action  having  been  brought 
upon  the  bond  against  both,  they  had  defended 
the  action  by  one  attorney  ;  that  a  compromise 
had  been  effected  under  "^the  authority  of  the 
surety  ;  ihat  the  surety  had  sent  a  cheque  for 
the  agreed  sum  to  the  sheriff  by  post,  and  that 
he  had  subsequently  verbally  stated  to  the 
principal  that  he  had  paid  the  debt  and  costs  in 
the  action,  to  which  the  latter  made  no  reply ; 
and  that  eight  or  nine  years  had  elapsed  since 
the  compromise  : — Held,  that  there  was  evidence 
that  the  debt  had  been  satisfied  by  the  surety. 
Price  V.  Burca,  6  W.  R,  40. 

Lien  on  Property  of  Prinoipal.] — Sureties 
having  paid  the  amount  of  the  sums  secured  by 
them  : — Held,  that  they  had  a  lien  on  the  princi- 
pal's property.     Munnings  v.  Bury,  1  Tarn.  147. 

A  receiver,  entitled  to  shares  of  the  property 
in  the  cause  as  heir-at-law  of  the  testator,  and 
to  other  shares  as  purchaser,  mortgaged  the 
former  shares  to  his  surety,  excepting  the  latter. 
On  default  of  the  receiver  the  surety  had  to  pay  : 
— Held,  that  the  surety  by  accepting  the  mort- 
gage had  not  waived  his  general  rights  and  was 
entitled  to  a  lien  on  the  rest  of  the  receiver's 
property.  Brandon  v.  Brandon^  3  De  G.  &  J.  524 ; 
28  L.  J.,Ch.  147  ;  6  Jur.  (N.8.)  256  ;  7  W.  R.  250. 

A  factor  who  becomes  surety  for  his  principal, 
has  a  lien  on  the  goods  sold  by  him  for  his  princi- 
pal, to  the  amount  of  the  sum  for  which  he  has  so 
become  surety.  Drinkuoater  v.  Goodwin,  Cowp. 
251. 

A  surety  for  a  mortgagor,  who  pays  part  of  the 
mortgage,  is  entitled,  as  against  the  mortgagor, 
to  a  charge  on  the  estate.  Gedye  v.  Matson,  25 
Beav.  310. 
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Barety  for  one  Partner  against  another  Part- 
ner.]— The  rights  of  a  surety  against  his  principal 
are  not  exactly  the  same  as  those  of  the  creditor  ; 
and  therefore,  although  a  creditor  who  has 
recovered  judgment  against  one  partner  cannot 
sue  another  partner,  that  rule  does  not  take  away 
the  rights  of  a  surety  for  one  partner  as  against 
another  partner.  Kendall  v.  Hamilton  (4  App. 
Cas.  504),  distinguished.  Bndeltyy.  Contolidfited 
Bank,  34  Ch.  D.  636  ;  65  L.  T.  635  ;  36  W.  R.  136. 

Beoovery  of  Honey  paid  by  Xiitake.] — The 

plaintiff  was  co-surety  with  K.  in  a  bond  given 
by  B.  to  the  guardians  of  a  union,  conditioned 
for  the  due  accounting  to  them  of  moneys  received 
by  him  as  treasurer.  At  the  time  the  bond  was 
entered  into  B.  was  a  member  of  a  banking  firm, 
into  which  the  moneys  of  the  union  were  after- 
wards paid  and  drawn  out  by  the  guardians  by 
cheques  in  their  name.  The  firm  became  bank- 
rupt, and  B.  having  ceased  to  be  the  treasurer, 
the  guardians  demanded  of  the  plaintiff,  as  such 
surety,  the  balance  due  from  B.,  the  late  treasurer. 
The  plaintiff,  in  ignorance  of  the  facts,  paid  the 
money  : — Held,  that  the  sureties  were  not  liable 
on  the  bond,  and  that  the  plaintiff  having  paid 
the  money  in  ignorance  of  the  facts,  was  entitled 
to  recover  it  hack.  Jlilh  v.  Alderhury  Union, 
3  Ex.  590 ;  18  L.  J.,  Ex.  252. 

Sifeot  of  Indemnity  given  to  Barety. — The 

plaintiff  accepted  a  bill  for  the  accommotlation 
of  R.  R.  afterwards  compounded  with  his 
creditors,  who  executed  a  release  in  which  the 
holder  of  the  bill  concurred,  under  a  secret 
understanding  between  him,  the  plaintiff,  and 
R.  that  his  rights  against  the  plaintiff  should  not 
be  prejudiced.  R.  died,  appointing  the  plaintiff 
his  executor.  The  plaintiff,  at  the  request  of  R.'s 
widow,  renounced  probate,  and  allowed  her  to 
takeout  administration,  in  consideration  of  which, 
she  and  her  brother  gave  him  a  memorandum, 
undertaking  to  indemnify  him  against  all  his 
liabilities  as  surety  for  R.,  on  several  instru- 
ments, and  under  the  accommodation  bill,  but 
not  beyond  the  amount  of  the  assets.  The 
holder  of  the  bill  pressed  the  plaintiff  for  pay- 
ment, the  pLaintiff  paid  him.  and  filed  a  bill 
against  Mrs.  R.  and  her  brother  for  indemnity 
out  of  the  assets  • — Held,  that  however  the  case 
might  have  stood  apart  from  the  memorantiuni, 
Mrs.  R.  had  thereby  estopped  hereelf  from  treat- 
ing the  plaintiff's  paj-nient  to  the  bill  holder  as 
voluntary,  and  not  made  in  satisfaction  of  a 
legal  liability,  and  that  she  had  therefore  no 
defence  to  the  suit ;  and  that  although  the 
demand  against  her  brother  might  be  of  a  legal 
and  not  of  an  equitable  nature,  yet  as  he  was 
surety  in  respect  of  a  demand  which,  as  against 
his  principal,  was  the  proper  subject  of  a  suit  in 
equity,  he  was  properly  made  a  paily  to  the  suit. 
Atkim  V.  B^rell,  1  De  G.  F.  &  J.  360. 

An  indenture  was  made  between  A.,  B.,  C. 
and  D.,  which  recited  the  bankruptcy  of  A., 
and  that  he  had  entered  into  a  composition, 
with  the  sanction  of  the  court  of  bankruptcy, 
to  be  paid  by  instalments  secured  by  promissory 
notes,  and  that  B.,  C.  and  D.  had  agreed  to 
secure  the  payment  of  the  last  two  of  the  notes 
upon  being  indemnifieii  against  any  loss  in 
respect  of  their  liability  on  foot  of  the  notes. 
The  deed  witnessed  that,  in  pureuance  of  the 
agreement,  and  in  consideration  of  the  liability 
of  B.,  C.  and  D.  on  foot  of  the  notes,  and  in 
order    to    indemnify    them  from    any   lose    in 


respect  thereof,  A.  charged  his  stock  in  trade, 
and  all  his  retil  and  personal  estate,  with  pay- 
ment of  the  amount  of  the  two  last  instalments 
of  the  notes,  and  gave  them  powers  of  attorney, 
of  entry  and  sale  ;  and  out  of  the  proceeds,  and 
after  payment  of  costs,  to  retain  any  moneys 
which  they  should  pay,  or  should  be  liable  to 
pay,  in  respect  of  the  notes  ;  and  A.  covenanted 
to  indemnify  B.,  C.  and  D.  against  payment  of 
the  notes.  B.  was  a  creditor  of  A.,  and  took 
notes  signed  by  A.,  B.,  C.  and  D.  for  the  com- 
position. E.,  another  creditor,  took  similar 
notes,  and  handed  them  over  before  they  were 
due  to  B.,  in  payment  of  a  debt  due  by  himself 
to  B.  ; — Held,  first,  that  the  deed  was  confined 
to  the  liability  of  the  sureties,  and  did  not  con- 
vert the  simple  contract  debts  of  A.  into  specialty 
debts.  Caldwell  v.  Parke^r,  Ir.  R.  3  Eq.  519;  17 
W.  R.  955. 

Held,  secondly,  that  B.  was  only  a  simple  con- 
tract creditor  in  respect  of  notes  given  to  him. 
Ih, 

Held,  thirdly,  that  he  was  a  specialty  creditor 
in  respect  of  the  notes  given  to  E.    Ih. 

Bight  to  oompel  Prinoipal  to  pay  aeomed 
Debt.] — When  there  is  an  accrued  debt,  and  the 
surety  is  liable  and  admits  liability  for  the 
amount  guaranteed,  he  has  a  right  to  compel  the 
principal  debtor  to  relieve  him  from  his  liability 
by  paying  off  the  debt.  In  onier  to  support 
such  an  action  it  is  not  necessary  to  prove  that 
the  creditor  has  refused  to  exercise  his  right  to 
sue  the  principal  debtor.  MatUmct  v.  Saurin^ 
31  L.  R..  Jr.  181. 

A  surety  may  in  e(iuity  compel  his  principal  to 
relieve  him  of  his  liability  by  payment  of  the 
debt.  A7itrohtu  v.  Davidson^  3  Mer.  578  ;  17  R.R. 
130. 

Surety  depositing  money,  and  indemnifying 
against  expense,  &c.,  may  compel  creditor  to  go 
against  principal,  and  even  to  prove  under  com- 
mission of  bankruptcy  for  benefit  of  surety. 
Wright  v.  Simpnim,  6  Ves.  734. 

The  case  in  which  a  surety  has  a  right  to  sue 
his  principal  in  equity,  to  be  discharged  from 
his  liability,  is  where  the  creditor  has  a  right  to 
sue  his  debtor,  and  refuses  to  exercise  that  right, 
scmble.  Padwick  v.  $Staidvy,  9  Hare,  627  ;  16 
Jur.  586. 

If  A.  bonows  money  for  B.  on  a  mortgage  of 
his  estate,  the  covenant  in  the  mortgage  deed  to 
pjjy  the  money  will  bind  him  for  whom  it  is 
borrowed.  The  mortgagor  may  file  a  bill  against 
his  debtor  to  have  his  estate  disencumberetl,  and 
so  may  every  surety  against  his  principal,  for  he 
shall  not  be  put  to  bis  indebitatus  assumpsit. 
Lee  V.  Rook,  Mos.  318. 

Covenant  to  save  harmless  decreed  in  specie ; 
to  wit,  the  principal  was  decreed  to  indemnify 
the  surety.    Ranelagh  v.  Hayes,  1  Vern.  189. 

A.  is  bound  for  B.,  and  has  a  counter  bond. 
E(juity  will  compel  B.  to  pay  the  defendant, 
though  A.  is  not  sued.     Ih. 

Surety  for  a  receiver  indemnified  out  of  the 
balance  due  to  him.  Glonsvp  y.  Harrison,  3 
Ves.  &  B.  134  ;  G.  Coop.  61. 

Payment  under  fear  of  Arreit.]  —  Surety, 
having  paid  defendant  for  fear  of  arrest,  shall 
recover  same  in  chancery.     Anatu,  Cary,  19. 

Bights  againit  Go-inrety.]  —  A  surety  who 
pays  the  debt  of  his  principal  has  the  same 
lights  against  his  co-surety  that  he  has  against 
the  principal.     Woods  v.  Creaglie^  2  Hog.  50. 
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3.  Securities. 


Title  to.] — A  surety  is  entitled  to  the  benefit 
of  any  security  which  the  creditor  has  received 
for  the  debt,  though  he  has  received  it  after  the 
contract  of  suretyship.  Campbell  v.  Rothwcll^ 
47  L.  J.,  Q.  B.  144  ;  38  L.  T.  33. 

Sureties  are  entitleci  to  the  benefit  of  every 
security  which  the  cretiitor  has  against  the  prin- 
cipal. May/tew  v.  Crickett,  2  Swanst.  191 ;  1 
Wils.  424  :  19  R.  R.  67,  61. 

A  surety  paying  off  the  debt  is  entitled  to  the 
benefit  of  a  security  given  without  his  knowledge 
by  the  debtor  to  the  creditor,  at  a  different  time, 
to  secure  another  demand  in  addition  to  that  for 
which  he  became  surety.  Scott  v.  KnoXy  2  Jones, 
778. 

A  surety  for  part  of  a  debt  is  not  entitled  to 
the  benefit  of  a  security  given  by  the  debtor  to 
the  creditor,  at  a  different  time,  for  another  part  of 
the  debt.    Wade  v.  Ciwjjfi,  2  Sim.  156;  29  R.  R.  70. 

The  right  of  a  surety  who  pays  the  debt,  to 
the  benefit  of  subsidiary  securities  belonging 
to  the  principal,  is  the  common  etjuity  of  the 
court ;  thei-cfore,  where  A.  granted  land  to  B., 
who  covenanted  to  [)ay  rent,  and  keep  premises 
in  repair,  and  C.  executed  a  mortgage  to  A.  to 
secure  the  performance  of  the  covenants,  a  bill 
to  foreclose  (rent  being  in  arretir)  filed  by  A., 
who  afterwards  accepted  a  surrender  of  the  land 
from  B.,  dismissed  ;  for  the  subsidiary  fund  to 
which  C.,  as  surety,  was  entitled  to  resort  for 
indemnity  being  extinguished  by  A.  accepting 
the  surrender,  C.  was  therefore  deprivecl  of  his 
remedy  over  the  land.  Harberton  (^LorcT)  v. 
Bennkt,  Beat.  386. 

Where  the  surety  pays  off  debt  in  bankruptcy, 
he  is  entitled  to  have  an  assignment  of  the 
security  to  enable  him  to  obtain  satisfaction  for 
w^hat  he  has  paid  above  his  own  share.  CrUpy 
JSx  parte,  1  Atk.  133. 

Whenoe  Berived.] — The  right  of  a  surety 


to  the  benefit  of  the  security  held  by  the  creditor 
is  derived  from  the  obligation  of  the  principal 
debtor  to  indemnify  his  surety.  Semble.  Yonffe 
V.  Reynell,  9  Hare,  809. 

Against  what  Persons.] — A  surety  who 


pays  off  a  debt  for  which  he  became  answerable, 
is  entitled  to  all  the  equities  which  the  cretiitor 
could  have  enforced,  and  that,  not  merely  against 
the  principal  debtor,  but  also  against  all  persons 
claiming  under  him.  Drew  v.  lAtekett,  32  Beav. 
499  ;  9  Jur.  (N.S.)  786  ;  8  L.  T.  782  ;  11  W.  R.  843. 

In  1853,  L.  mortgaged  real  estate  to  K.,  and  D. 
joined  in  that  mortgage  as  surety  for  L.  Subse- 
quently thereto,  L.  further  mortgageti  the  same 
estate  to  C,  and  in  1S54  and  1865  executed 
several  other  mortgages  to  S.,  who  then  had 
notice  of  the  first  mortgage.  In  1858  the  first 
mortgage  was  transferred  to  S.  The  legal  estate 
in  the  property  comprised  in  that  mortgage  and 
the  subsequent  mortgages  afterwards  became 
vested  in  S.  A  portion  of  the  real  estates  had 
been  sold  by  E.,  and  S.  claimetl  a  priority  over 
D.  in  respect  of  the  unsold  part  of  the  property. 
On  a  bill  by  D.,  to  ascertain  the  priorities  of 
the  several  incumbrancers  : — Held,  that  D.  was 
cntitleil  to  the  unsold  realty  in  priority  to  S.   lb. 

A.  mortgaged  his  estate  to  C,  and  B.  became 
A.'s  surety  for  the  debt.  Afterwards  A.  mort- 
jOiged  the  estate  to  D.,  who  had  notice  of  the 
first  mortgage.  The  first  mortgage  was  subse- 
•quently  paid  off,  partly  by  B.,  the  surety,  but  D. 


got  a  transfer  of  the  legal  estate  : — Held,  that 
the  surety  had  still  priority  over  D.  for  the 
amount  paid  by  him  under  the  first  mortgage, 
as  surety  for  A.    Ih, 

Xarshalling  —  In  what  Cases.]  —  A.  having 
effected  policies  upon  his  own  life  with  an 
assurance  office,  mortgaged  them  to  the  office 
as  a  security  for  successive  loans.  In  one  of 
these  mortgages  B.  became  surety  for  repay- 
ment of  the  amount  borrowed.  A.  subsequently 
became  bankrupt,  and  B.  was  comi)elled  as  surety 
to  pay  iMirt  of  the  debt.  Upon  A.'s  death  : — 
Held,  as  against  his  assignee  in  bankruptcy',  that 
B.  was  entitled  to  marshal  the  securities  so  as 
to  obtain  repayment  out  of  the  balance  of  the 
several  policy  moneys  of  the  amount  which  he 
had  been  comjjelled  as  surety  to  pay.  HeymuH 
V.  Dubois.  41  L.  J.,  Ch.  224  ;  L.  R.  13  Eq.  168  ; 
2,">  L.  T.  658. 

A.,  being  indebted  to  B.,  lodges  several  secu- 
rities for  money  with  him  as  collateral  securities 
for  the  debt ;  A.  aftei-wards  borrows  a  further 
sum  of  money  of  B.,  for  which  C.  becomes 
his  surety.  A.  becomes  bankrupt,  and  B.  calls 
upon  C.  to  pay  the  second  debt.  The  securities 
in  the  hands  of  B.  being  more  than  sufficient  to 
pay  the  first  debt,  C.  shall  have  the  benefit  of  the 
surplus  in  reduction  of  the  second  debt.  Praed 
V.  Gardiner,  2  Cox,  86  ;  2  R.  R.  8. 

Indorsing  Aooeptanoe.] — The  indorser  of  a 
bill  of  exchange  is  a  surety  for  the  payment  to 
the  holder,  and,  having  paid  it,  is  entitled  to 
the  benefit  of  any  securities  to  cover  it  deposited 
with  the  holder  by  the  acceptor.  He  is  so 
entitled  whether  at  the  time  of  his  indorsement 
he  knew,  or  did  not  know,  of  the  de|)osit  of  those 
securities.  The  surety's  right  in  this  respect  in 
no  way  depends  on  contract,  but  is  the  result 
of  the  equity  i^f  indemnification  attendant  on 
the  suretyship.  Demean,  For  iS'  Co.  v.  Xorth 
and  South  Wale*  BanU,  60  L.  J.,  Ch.  355  ;  6 
App.  Cas.  1  ;  43  L.  T.  706  ;  29  W.  R.  763— 
H.  L.  (E.) 

S.  C.  R.,  one  of  the  partners  of  R.  &  Sons, 
in  December,  1874,  deposited  with  the  N.  &  S.  W. 
Bank  the  title  deeds  of  two  of  his  own  freehold 
properties,  and  signed  a  memorandum  acknow- 
ledging them  to  be  deposited  as  securities  for 
what  the  N.  4:  S.  W.  Bank  might  advance  to  the 
firm  in  the  way  of  discounts.  In  November, 
1875,  D.  &  Co.  sold  to  R.  &  Sons  a  cargo  of  com 
to  be  paid  for  in  cash.  Cash  was  paid  only  for 
part.  R.  &  Sons  offered  a  bill  of  exchange  for 
the  rest,  which  was  declined.  1).  &  Co.  were 
customers  of  the  N.  A:  S.  W.  Bank.  R.  k.  Sons 
said  if  D.  &  Co.  would  inquire  of  those  bankers 
they  would  find  it  would  be  all  right  with  their 
bills.  The  bank  manager  refused  to  discount 
the  bill  without  the  indorsement  of  D.  &  Co., 
but  said  that  he  believed  D.  &  Co.  would  incur 
no  more  than  a  nominal  liability  by  putting  their 
names  on  the  bill.  D.  &  Co.  thereupon  con- 
sented to  take  the  bill,  indorsal  it  in  the  ordinary 
way,  and  it  was  discounted  by  the  Imnk  and 
carried  to  their  credit.  In  January,  1876,  R.  & 
Sons  stopped  payment.  The  bill  became  due  in 
February,  and  was  dishonoured.  D.  &  Co.,  who 
then  became  acquainted  with  the  fact  that 
securities  hat!  been  deposited  with  the  bankers 
to  cover  advances  on  R.  &  Sons'  bills,  brought  an 
action  against  the  N.  &  S.  W.  Bank  to  have  the 
Ijenefit,  so  far  as  they  would  go,  of  the  securities 
deposited  in   December,   1874,  claiming  to  be 
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sureties  to  the  bankers  for  what  was  due  upon 
the  bill : — Held,  that  D.  &  Co.  were  sureties  on 
the  bill,  and  that  as  such  they  were  entitled  to 
the  benefit  of  these  securities.    lb. 

Mortgage.] — In  December,  1854,  S.  assigned 
certain  premises  and  a  policy  of  assurance  to 
secure  the  repayment  of  a  sum  of  200/.  advanced 
to  him  by  W.,  and  interest.  The  proviso  for 
redemption  was  that,  on  payment  of  the  money, 
W.  would  reassign  the  premises  and  policy  unto 
S..  his  executoi's.  administrators  or  assigns,  or  as 
he  or  they  should  direct.  F.,  by  the  same  in- 
denture, as  surety,  covenanted  for  himself  only, 
with  W.,  that  while  the  200/.  or  any  part  should 
remain  owing  he  would  pay  the  interest  and 
premiums,  and  he  also  assigned  a  policy  on  his 
own  life,  and  covenanted  to  pay  the  premiums. 
W.  at  four  different  periods  between  May,  185(), 
and  May,  186H.  advanced  moneys  amounting  to 
630/.  to  S.  on  the  security  of  the  same  premises. 
S.  made  default  in  the  payment  of  interest.  W. 
died  in  1878,  and  his  executors  made  a  demand 
upon  F.  for  all  arrears,  which  he  paid,  and  he 
also  paid  the  premiums  on  the  policy  of  S. : — 
Held,  that  F.  was  entitled  to  have  a  transfer  of 
all  the  securities  on  paying  what  was  due  upon 
the  mortgage  of  December,  1854.  Forbes  v. 
JaeJtwn,r>l  L.  J.,  Ch.  690 ;  19  Ch.  D.  615;  30 
W.  R.  652. 

A.,  B.  and  C.  executed  to  D.  a  mortgage  of 
B.'s  lands  (comprised  in  the  petition  for  sale), 
and  of  C.'s  lands,  to  secure  2,914/.  9*.  9rf.,  of 
which  900/.  was  B.'s  debt,  and  the  remainder 
C.'s  debt.  The  mortgage  contained  a  proviso 
that,  as  between  A.,  B.  and  C,  A.  was  a  surety 
only,  and  that  B.  and  C,  respectively  were 
sureties  only  for  portion  of  the  said  sum  ;  yet, 
with  regard  to  D.,  they  were  to  be  considered  as 
principal  debtors,  so  as  not  to  be  released  by 
time  being  given  to  any  other  or  others  of  them, 
or  by  any  act  or  omission  of  D.,  whereby,  a.** 
sureties  only,  they  would  be  released.  B.  subse- 
quently executed  to  D.  two  other  mortgages  of 
the  lands  comprised  in  the  petition.  A.  having 
paid  D.  the  full  amount  of  the  debt  secured  by 
the  first  mortgage,  claimed  to  stand  in  D.'s  place 
for  900/.,  being  B.'s  debt,  and  the  moiety  of 
2,014/.  9*,  9rf.,  being  C.'s  debt,  for  which  both  he 
and  B.  were  joint  sureties,  and  to  be,  placed  on 
the  final  schedule  on  foot  of,  and  in  the  priority 
of,  the  firet  mortgage : — Held,  first,  that  A.'s 
claim  was  valid,  and  that  he  was  not  estopped 
by  the  special  provipo  cf  the  mortgage  from 
relying  on  his  equitable  rights  of  surety.  Kirk- 
wood.  In  rCf  1  L.  R.,  Ir.  108. 

Held,  secondly,  that  a  surety  joining  in  a 
mortgage  is  entitled  on  paying  off  the  original 
mortgage  debt  to  get  the  benefit  of  all  the 
securities,  held  by  the  original  mortgagee,  with- 
out paying  off  sul)8equent  mortgages.     lb. 

Held,  thirdly,  that  the  doctrine  of  tacking  is 
applicable  only  in  the  case  of  existing  debt.   lb. 

D.,  a  partner  in  a  banking  firm  in  New  York, 
in  which  firm  H.  and  two  other  persons  were 
also  partnera,  made  two  promissory  notes  in  the 
name  of  H.,  D.,  &  Co.  payable  to  W.  at  a  bank 
in  New  York.  The  notes  came,  by  several  in- 
dorsements, into  the  possession  of  I.,  a  merchant 
at  New  York,  and  he,  on  presenting  them  at 
maturity  for  payment,  found  that  they  were 
dishonoured.  D.  had  notice  of  the  dishonour, 
and  subsequently,  in  consideration  of  the  amount 
of  the  notes,  conveyed  to  I.  land,  which  was 
declared  to  be  intended  as  a  security  for  payment 


of  the  notes  and  interest.  H.  being  in  England, 
the  notes  were  indorsed  to  W.,  and  he,  in 
accordance  with  instructions,  sued  H.  for  the 
amount,  and  having  received  information  that 
H.  intended  to  leave  the  country,  he  caused  him 
to  be  arrested.  H.  was  discharged  from  custotlj 
on  G.  and  F.  becoming  sureties  in  a  bond  to  the 
sheriff,  and  they  (H.  having  absconded)  after- 
wards had  to  pay  the  amount  of  the  judgment 
entered  in  the  action  against  him.  G.  and  F. 
then  applied  to  W.  for  the  mortgage  executed  by 
D.,  and  were  informed  that  he  had  nothing  to  do 
with  it.  On  bill  filed  by  G.  and  F.  against  W., 
1.,  S.  H.,  and  G.  D. : — Held,  that  he  was  entitled 
to  have  the  mortgage  delivered  up  to  him  ;  to  be 
paid  the  costs  of  the  suit  out  of  the  amount  of 
the  judgment  :  and  to  recover  against  S.  H.  and 
G.  D.  the  whole  amount  of  principal,  interest, 
and  costs  in  respect  of  the  notes.  Goddnrd  v. 
^^l^\te,  2  Giff.  449  ;  6  Jur.  (N.S.)  1364  ;  3  L.  T.  31 3. 
In  a  suit  by  A.  against  B.  and  C,  a  convey- 
ance of  an  estate  by  A.  to  B.  was  declared  void^ 
and  set  aside  for  fraud,  except  as  to  an  inter- 
mediate  mortgage  of  the  estate  made  by  B.  to  D.^ 
to  secure  a  sura  of  money  lent  by  D.  to  B.,  and 
for  which  C.  had  joined  B.  as  his  surety  in  a  bond 
and  covenant  to  D. ;  and  the  decree  also  directed 

B.  to  redeem  the  estate,  and  procui-e  its  reconvey- 
ance to  A.,  and,  if  he  did  not  do  so,  gave  A.  the 
right  to  redeem,  and  to  use  the  name  of  B.  for 
that  purpose,  and  to  recover  from  B.  the  money 
which  A.  should  pay  to  D.  for  such  reconveyance ; 
and  the  bill  was  dismissed  against  C.  A.  after- 
wards procured  an  assignment  of  D.'s  mortgage 
to  a  trustee,  and,  in  the  name  of  the  mortgagees, 
brought  an  action  against  C.  on  his  covenant  and 
bond : — Held,  that  if  A.  had  redeemed  D.,  the 
debt  would  have  gone  as  against  C. ;  that  C,  as 
the  surety  of  B.,  would,  on  payment  of  the  mort- 
gage debt,  be  entitled  to  the  benefit  of  the 
security  held  by  D.,  such  security  not  havjnsr 
been  disturbed  by  the  decree  ;  that  the  charge  of 
participation  by  C.  in  the  fraud,  whereby  B.  had 
been  enabled  to  create  the  mortgage  on  the  estate, 
was  not  a  ground  for  depriving  C.  of  such  right ; 
and  that  C.  was.  therefore,  in  a  suit  for  an  injunc- 
tion to  restrain  A.  from  suing  him  on  the  bond 
and  covenant,  entitled  to  such  relief.  Yonge  v. 
Reyntll,  9  Hare,  809. 

The  circumstance  of  the  dismissal,  as  against 

C.  of  the  bill  brought  by  A.  against  B.  and  C, 
which  prayed  that  the  mortgage  debt  miglit  be 
paid  by  B.  and  C,  was  material  to  the  case, 
though  it  was  not  alone  conclusive,  as  it  might 
well  be  that  there  might  be  no  equity  to  compel 
C.  to  pay  the  debt,  though  C.  might  have  no 
equity  to  be  relieved  from  his  legal  liability  to- 
pay  it.     lb. 

A.  was  tenant  for  life  of  lots  1  and  2,  to  which 
B.  was  entitled  in  remainder  ;  B.,  and  A.  as  his 
surety,  mortgaged  lot  2,  B.  alone  covenanting  to- 
pay.  By  a  contemporaneous  deed,  B.  conveyed 
his  interest  in  the  other  lot  on  trusts  to  indemnify 
A.  as  his  surety  :  A.  paid  large  sums  for  interest 
on  the  mortgage : — Held,  that  he  was  entitled 
to  the  benefit  of  the  deetl  of  indemnity  only,  but 
not  to  stand  in  the  place  of  the  mortgagee  on 
lot  1.  awper  V.  Jenhlns,  32  Beav.  337  :  1  N.  R. 
883. 

Where  a  bond  is  given  by  principal  and  surety, 
and  at  the  same  time  a  mortgage  is  made  for 
securing  the  debt,  the  surety,  if  he  pays  the  bond, 
has  a  right  to  stand  in  place  of  the  mortgagee. 
CopU  V.  Middleton,  Turn.  &  R.  224  ;  2  L.  J. 
(O.S.)  Ch.  82. 
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A.  mortgaged  his  own  estate,  and  his  wife 
joinetl  him  in  charging  hers ;  this  is  a  pledge, 
and  the  wife  shall  stand  in  the  mortgagee's 
place.  ParteHch^  v.  Powlrtt,  2  Atk.  384.  In 
Clinan  v.  Cooke  (1  Sch.  &  Lef.  33 ;  9  B.  R.  3) 
Lord  Redesdale  said  this  case  was  imperfectly 
reported  by  Atkyns. 

Sale  of  Mortgaged  Property.]— S.,  in  May, 
1850,  assigned  his  interest  in  a  fund  in  court  to 
J.  to  secure  payment  of  a  loan,  and  a  bond  was 
at  the  same  time  entered  into  by  S.,  and  the 
petitioner  and  her  brother  as  sureties,  as  a  further 
security.  All  the  parties  resided  at  Calcutta.  In 
consequence  of  the  terms  of  the  bond  not  having 
been  complied  with  by  S.,  a  stop  order,  at  the 
request  of  the  {)etitiouer,  was  in  March,  185.S. 
obtained  by  J.  The  petitioner  had,  however,  in 
February,  1853,  at  Calcutta,  on  the  demand  of 
the  attorney  of  J.,  paid  the  debt  and  interest.  In 
May,  1853,  the  stop  order  was,  on  the  application 
of  S.,  with  the  C(*iisent  of  J.,  discharged,  but  the 
mortgage  deed  remained  in  the  possession  of  the 
agents  of  J.  The  residue  of  the  fund  belonging 
to  S.  was,  by  an  order  of  December,  1855,  ordered 
to  be  paid  over  to  his  appointees,  and  thereupon 
the  surety  presented  a  petition,  praying  that  so 
much  of  the  fund  as  might  be  necessary  might  be 
sold  and  paid  to  her  in  satisfaction  of  her  demand 
against  S. : — Held,  that  the  |>etitioner  was  entitled 
to  the  relief  which  she  prayed,  and  that  she  had 
adopted  the  proper  means  to  obtain  redress.  Allen 
V.  De  Lutle,  3  Jur.  (N.s.)  928  :  5  W.  R.  158. 

The  court  will  not,  sitting  in  bankruptcy,  on 
behalf  of  the  sureties  of  a  bankiiipt,  direct  a  sale 
of  mortgaged  premises  for  payment  of  the  debt 
secured  by  recognizance,  or  for  payment  of  any 
other  security  except  a  mortgage.  V»her^  Ejt 
j)artt\  1  Ball  &  B.  197. 

Life  Policy— Bight  to  Sum  Insured. ]  — The 

money  payable  on  a  polic}'  of  insurance  on  the 
life  of  A.  de})08ited  with  the  insurance  company 
as  a  security  for  a  loan  to  B.  is  to  be  paid  to  the 
surety  of  B.,  satisfying  the  loan,  and  cannot  be 
set  off  against  a  debt  due  by  A.  to  the  insurance 
company  of  which  B.'s  surety  had  no  notice. 
Jeffery'8  Policy,  In  re,  20  W.  K.  857. 

Vendor's  Lien — Delivery  Order.] — On  the  3nl 

of  March  goods  belonging  to  C,  lying  at  the  St. 
Katharine  Dock,  in  the  custo<1y  of  the  Docks 
Company,  were  bought  by  D.,  as  broker  for 
buyers  and  sellers,  for  B.  &  Co.,  without  disclosing 
the  names  of  his  principals,  and  D.  indorsed  to 
them  the  delivery  onler  he  had  obtained  from 
the  sellers,  on  the  representation  of  B.  &  Co.  that 
the  goods  were  wanted  for  immediate  shipment. 
They,  however,  ple<lged  their  interest  in  the 
goods  to  the  plaintiffs,  and  indorsed  the  order  to 
them.  On  the  prompt-day,  the  18th  of  March, 
the  plaintiff's  clerk  lodged  the  order  at  the 
London  office  of  the  Docks  Company,  with  this 
memorandum,  "  Hold  within  to  our  order,  and 
have  waiTants  made  out  as  soon  as  possible." 
He  was  told  that  the  warrants  would  be 
ready  with  the  goods  on  the  20th  of  March. 
Three  hours  later  a  messenger  from  the  office 
reached  the  warrant  office  at  the  Dock  House 
with  a  notice  that  the  order  had  been  lodged. 
Meanwhile  B.  k,  Co.  had  stopped  payment,  and 
D.  being  so  informed,  and  having  no;  notice  of 
the  plaintiifs'  title,  on  the  same  clay  paid  C.  for 
the  goods,  and  through  a  clerk  who  reached  the 
Dock  House  before  the  messenger  had  arrived. 


obtained  at  the  warrant  office  a  warrant  for  the 
goods  in  the  name  of  C,  who  indorsed  the  same 
to  D.,  and  gave  him  a  second  delivery  order. 
The  first  delivery  oi"der  was  returned  to  the  plain- 
tiffs by  the  Docks  Company,  who  refused  to  act 
upon  it.  In  an  action  by  the  ])laintiffs,  claiming 
as  against  the  Docks  Company,  C,  and  D.,  to  be 
entitled  to  the  goods : — Held,  that  D.  was  the 
surety,  and  B.  &  Co.  the  principal  debtors  ;  that, 
in  the  circumstances  of  the  case,  the  unpaid 
vendor's  lien  had  passed  to  D  ;  that  the  title  to 
the  goods  was  in  D.  Imperial  Bank  v.  Lond&n 
and  tSt.  Kathariiui  Dork*  Co.,  46  L.  J.,  Ch.  835  ; 
5  Ch.  D.  195  ;  36  L.  T.  233. 

Promiesory  Note— Set-oif  against  Debt  due 
from  Bnrety  to  Prinoipal.] — A  surety  for  a  debt 
of  a  company  paid  the  debt  after  the  date  of  an 
order  for  winding  up  the  company  under  the 
Joint  Stock  Companies  Acts.  1856  and  1857. 
Among  the  securities  for  the  tlebt  in  the  hands 
of  the  creditor  was  a  promissory  note  of  the  com- 
pany : — Held,  that  the  surety  was  entitled  to  set 
off  against  a  debt  due  from  him  to  the  company 
an  equal  amount  of  the  money  due  from  the 
company  on  the  note.  Moseley  Green  Coal  and 
Coke  Qf.,  In  re,  HarretVs  Cufte,  4  De  G.  J.  &  S. 
756  ;  12  L.  T.  193  ;  13  W.  R.  559. 

Judgment.] — A  co-debtor  who  has  paid  the 
entire  debt  in  respect  of  which  judgment  has  been 
recovered  against  himself  and  the  other  co-debtors, 
is  entitled  to  an  asi«ignmcnt  of  such  judgment, 
and  it  is  no  defence  to  an  action  by  him  against 
the  judgment  creditor  for  refusing  to  assign  it, 
to  plead  that  such  judgment  had  become  satisfied 
by  payment  by  such  co-debtor  after  he  had 
been  taken  in  execution  on  the  judgment. 
Butehellor  v.  Laicrence,  9  C.  B.  fN.S.)  543  :  30 
L.  J.,  C.  P.  39  ;  6  Jur.  (N.S.)  1306  ;  3  L.  T.  508  ; 
9  W.  R.  373. 

The  plaintiff  wps  the  drawer  of  a  bill  of 
exchange  for  106Z.  as  surety  for  M.,  the  acceptor. 
The  bill  was  dishonoured  at  maturity,  and  the 
defendant  sued  the  plaintiff  and  M.  on  the  bill. 
Against  M.  he  obtained  judgment  by  default,  and 
against  the  plaintiff  on  the  trial  of  the  action. 
The  plaintiff  psid  the  amount.  The  plaintiff 
applied  to  the  defendant  for  an  aFsignment  of 
the  judgment  against  M.  The  defendant  refused 
to  a.«8ign,  and  the  plaintiff  brought  an  action  : — 
Held,  that  the  plaintiff  was  prim^  facie  entitled 
to  recover  as  damages  the  value  of  specific  assets 
which  would  have  been  available  for  execution 
under  the  judgment,  if  assigned,  and  that  it  was 
not  incumbent  on  him  in  the  first  instance  to 
shew  that  there  were  no  other  assets  available. 
Oddy  V.  Hallett,  1  Cab.  &  E.  532. 

A  surety  is  entitled  to  the  benefit  of  all 
securities  obtained  by  the  creditor  from  the 
principal  for  the  debt ;  and  where  a  surety  pays 
a  debt  secured  by  separate  judgments  obtained 
agsinst  himself  and  the  principal,  upon  their 
joint  and  several  bond,  he  may  compel  the 
creditor  to  assign  to  him  the  judgment  obtained 
against  the  principal.  Mara  v.  Ityan,  2  Jones,  71 5. 

Where  a  cre<litor  recovered  judgment  on  a 
bill  of  exchange  (in  which  the  plaintiff  was 
joined  as  surety)  against  the  principal  debtor, 
and  also  against  the  bail  in  the  action,  and 
the  surety  "paid  and  satisfied"  both  judg- 
ments, nnd  took  assignments  thereof  : — Held, 
that  he  could  not  recover  on  the  judgment 
against  the  bail.  Armitage  v.  Baldwin,  5  Beav. 
278. 
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A.  broaght  separate  actions  against  B.  and  C. 
for  the  payment  of  the  amount  of  a  joint  and 
several  promissory  note  given  by  B.  and  C,  his 
surety,  to  A.,  and  recovered  judgment  in  both 
actions ;  A.  issued  out  execution  only  against 
C,  the  surety,  who  thereupon  paid  the  debt  and 
costs.  C.  dying,  his  administratrix  filed  a  bill 
agsiinst  A.  and  B.  for  an  assignment  of  the 
judgment  obtained  by  A.  against  B.,  the  prin- 
cipal debtor : — Held,  that  as  the  debt  was 
discharged,  the  judgment  was  satisfied,  and  could 
not  be  enforced  at  law  against  B.,  and  that  a 
court  of  equity  would  not  compel  an  assignment, 
and  that  judgment  was  only  available  at  law  for 
the  costs  of  the  action  against  the  principal. 
Dowhiggen  v.  Bourne^  2  Y.  &  Coll.  462  :  Youngc, 
111  ;  6  L.  J.,  Ex.  Eq.  82  ;  1  Jur.  102. 

p.  became  surety  for  S.  by  bond  and  several 
judgment  of  1807  ;  and  S.  afterwards  became 
surety  for  B.  to  nearly  the  same  amount  by  bond 
of  1814.  A  suit  for  the  administration  of  B.*8 
assets  having  been  instituted  by  a  judgment 
creditor  of  1816,  decrees  to  account  and  for  a  sale 
were  pronounced  in  1822.  S.,  having  in  1821 
been  obliged  to  pay  the  debt  for  which  he  was 
B.'s  surety,  procured  the  creditors  of  1807  to 
prove  the  debts  under  the  "lecree  : — Held,  that 
they  were  entitled  to  be  paid  the  sum  reported 
due  to  them,  but  that  they  should  assign  their 
judgment  against  S.  to  a  trustee  for  B.'s  creditors. 
Pe(tj)les  V.  Stewart,  Hayes,  90. 

As  to  the  assignment  of  a  judgment  to  a  trustee 
for  the  benefit  of  a  co-surety,  see  Scott  v.  l/owry, 
Hayes,  95,  n. 

A.  and  B.  join  in  executing  a  bond  and  wantint 
to  C,  who  entered  judgment  thereon,  and  issued 
execution  against  A. ;  he,  being  merely  a  surety, 
filed  a  bill  to  have  judgment  aligned  upon  pay- 
ment of  the  debt,  which  was  decreed.  Hill  v. 
Xelhj,  1  Ridgw.  L.  &  S.  265. 

The  principal  in  a  bond  being  arrested  gave 
bail,  and  judgment  is  had  against  the  bail ;  on  a 
bill  by  the  sureties,  who  had  been  sued  on  the 
original  bond,  and  paid  the  money,  decreed  the 
judgment  against  the  bail  to  be  assigned  to  them 
in  order  to  reimburse  them  what  they  had  paid 
with  interest  and  costs.  Parson*  v.  Briddock,  2 
Vem.  008. 

Where  a  judgment  on  a  joint  and  several  bond 
has  been  obtained  against  one  of  the  obligors 
only,  and  the  co-obligor  pays  the  debt,  the  judg- 
ment is  not  thereby  extinguished  ;  and  the 
co-obligor  having  obtained  an  assignment  of  the 
judgment  is  a  specialty  creditor  against  the  estate 
of  the  other.  Kent  v.  Canter^  Wall.  Lyn.  364. 
See  S.  C,  hi.  366,  n. 

As  to  the  assienment  of  a  judgment  to  a  surety 
who  has  paid  the  debt,  see  note  to  Kent  v.  Canter, 
Wall.  Lyn.  364. 

Under  19  &  20  Vict.  c.  97,  see  infra. 

Bight  to  Benefit  of  Proof  in  Bankruptcy.] — 

A  surety  under  an  annuity  deed,  redeeming  the 
annuity  subsequent  to  the  bankruptcy  of  the 
grantor  of  the  annuity,  is  entitle<l  to  the  benefit 
of  the  grantee's  proof  under  the  grantor's  com- 
mission, and  to  proceed  by  action  against  the 
grantor,  who  had  obtained  his  certificate  for  the 
arrears  of  the  annuity  subsequent  to  the  commis- 
sion. Watkins  v.  Flannagan,  3  Kuss.  421  :  1 
Glvn  &  J.  199  :  6  Madd.  280.  And  see  S.  C.  at 
law,  3  B.  &  Aid.  186. 

Bond.] — Bill  of  surety  in  a  bond,  to  have  it 
assigned  after  having  paid  its  amount,  dismissed 


with  costs  as  useless.  Gamnian  v.  Stone,  1  Ves;. 
339. 

Assignment  of  bond  to  co-obligor  who  pays 
it  is  of  no  use,  since  even  the  principal  may 
plead  payment  to  action  in  name  of  obligee ; 
but  action  on  the  case  lies,  or  perhaps  indebi- 
tatus assumpsit.  Wqffington  v.  Sparks,  2  Ves. 
569. 

The  plaintiff  joined  the  testator  as  surety  in  a 
bond,  which  he  had  paid  after  the  death  of  the 
testator,  taking  assignment  of  the  bond ;  he  is 
only  a  simple  contract  creditor  of  the  testator. 
Junes  V.  Davids^  4  Buss.  277. 

Where  two  persons  execute  a  bond,  the  one  as 
principal,  the  other  as  surety,  and  no  other 
assurance  is  executed  at  the  time,  the  surety 
paying  the  bond  debt  is  a  simple  contract  creditor 
only  of  the  principal.  Copls  v.  Middlet-nn,  Turn. 
&  R.  224  ;  2  L.  J.  (O.S.)  Ch.  82.  S.  P.,  Simp- 
kins  V.  Ponlet,  2  L.  J.,  Ch.  81. 

It  is  a  general  rule  that  in  equity  a  surety 
is  entitled  to  the  benefit  of  all  the  securities 
which  the  creditor  has  against  the  principal ; 
the  rule,  however,  must  be  qualified  by  con- 
sidering it  to  apply  to  such  securities  as  continue 
to  exist,  and  do  not  get  back  upon  payment  to 
the  person  of  the  principal  debtor.    lb. 

As  to  the  assignment  of  a  bond  to  a  surety 
who  has  paid  the  debt,  see  note  to  Kent  v.  Canter, 
Wall.  Lyn.  364. 

A.  is  indebted  by  bond  (in  which  J.  is  bound 
as  surety),  and  also  by  simple  contract,  to  B. : 
A.  states  an  account  of  both  debts  with  B., 
and  makes  a  bill  of  sale  for  securing  the  balance, 
which  proves  deficient.  On  a  bill  by  the  surety, 
decreed  the  money  arising  by  the  bill  of  sale 
should  be  applied  towards  discharge  of  both  debts 
in  proportion.    Perns  v.  Roberts.  1  Vem.  34. 

Surety  paying  off  specialty  debts  is  to  be 
considered  as  a  specialty  creditor.  Rohinxon  v. 
Wilson,  2  Madd.  434. 

A.,  together  with  B.  and  C.  as  his  sureties 
executed  a  bond  to  D.,  for  securing  300^.  and 
interest ;  the  debt  is  paid  by  C,  with  the  proper 
money  of  A.,  but  C.  neglects  delivering  up  the 
bond  to  A.  to  be  cancelled ;  C.  afterwards 
procures  this  bond  to  be  assigned  as  a  collateral 
securitv  for  a  debt  of  his  own  : — Held,  that  this 
assignment  was  a  gross  fraud  in  G.,  and  a  per- 
|)etual  injunction  was  granted  to  restrain  all 
further  proceedings  upon  the  bond.  May  v. 
Harman,  4  Bro.  P.  C.  156. 

Becogniiance  —  Crown  Debt  —  Priority.]  — 

Upon  the  appointment  of  A.  to  the  office  of 
county  treasurer  in  1831,  he,  together  with 
four  other  persons,  B.,  C,  D.  and  E.,  entered 
into  security  by  recognizance,  whereby  A. 
acknowledged  himself  indebted  to  the  king  in 
7,000^.  sterling :  by  the  same  instrument  B. 
and  C.  acknowledged  themselves  to  be  jointly 
and  severally  indebted  in  5,000/.  sterling  ;  and 
D.  and  E.  in  like  manner  in  2.000/.  sterling. 
In  the  condition  (which  was  that  A.  should 
duly  account,  purauant  to  the  4  Geo.  4,  c.  33) 
the  instrument  was  described  as  *'  the  foregoing 
recognizance."  In  1837  A.  resigned  the  office 
of  treasurer,  being  a  defaulter  to  the  amount 
<«f  18,000/.  and  upwards,  of  which  sum  about 
4,000/.  was  due  to  the  crow^n,  and  the  residue 
to  the  county : — Held,  that  this  was  a  recog- 
nizance securing  a  single  sum  of  7,000/.  and  no 
more : — Held,  also,  that  7,000/.  British  was  the 
amount  thereby  secured,  although  the  amount 
1  which  the  4  Geo.  4,  c.  33,  required  such  treasurer 
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to  secure  was  7,000/.  Irish  ;  and  that  upon  pay- 
ment of  that  sum  by  A.,  the  principal,  he  was 
entitled  to  have  the  recognizance  of  hims^f 
and  sureties  vacated ;  but  on  payment  of  that 
Bum  by  the  sureties  they  were  not  entitled  as 
against  the  crown  to  the  benefit  of  the  recog- 
nizance acknowledged  by  A.,  the  principal. 
Beff.  V.  O' CallagluLU,  Jon.  &  C.  154  ;  1  Ir.  Eq.  R. 
439. 

Under  19  ft  20  Yiot.  o.  97.]— This  act  applies 
to  a  contract  entered  into  before  the  passing  of 
the  act  provided  a  breach  of  it  has  taken  place, 
and  payment  has  been  made  by  the  surety  after 
the  passing  of  the  act.  Do  Wolf  v.  Lindsell, 
Cochran,  In  re,  37  L.  J.,  Ch.  298  ;  L.  R.  5  Eq. 
209  ;  17  L.  T.  487  ;  16  W.  R.  324. 

The  court  has  no  power  under  this  provision 
to  enforce  by  order  the  remedy  there  given. 
Phillips  V.  Dichftm,  8  C.  B.  (N.S.)  391  ;  29  L.  J., 
C.  P.  223  ;  6  Jur.  (N.8.)  401  ;  2  L.  T.  185  ;  8 
W.  R.  390. 

A  surety  is  not  entitled  to  have  an  assign- 
ment of  the  principal  security  unless  he  pavs  the 
debt  in  full.    JEwaH  v.  Latta,  4  Macq.  H.  L.  983. 

Where  two  properties  are  mortgaged  by  A.  to 
B.  for  distinct  sums,  and  C.  is  surety  for  the  one 
only,  the  right  of  B.  to  retain  all  the  securities 
until  repaid  both  debts  overrides  the  right  of  C. 
to  have  the  benefit  of  the  securities  for  that  debt 
for  which  he  is  surety.  Ftn'ebroth4^  v.  Witde- 
house,  23  Beav.  18 ;  26  L.  J.,  Ch.  81 ;  2  Jur.  (N.8.) 
1178;  5  W.  R.  12. 

A  surety  is  entitled  to  the  benefit  of  all  secu- 
rities taken  by  the  creditor,  whether  he  has 
notice  of  them  or  not.  Pearl  v.  Deavtm^  24  Beav. 
186  ;  3  Jur.  (N.S.)  879  ;  5  W.  R.  702.  S.  P., 
Strange  v.  Fw)ks,  4  Giff.  408  ;  11  W.  R.  983. 


Satisfaotion  of  Judgment.] — The  right 


of  a  co-surety  under  19  &  20  Vict.  c.  97,  who 
has  satisfied  a  judgment  obtained  by  the  creditor 
against  the  debtor  and  his  sureties,  to  stand 
in  the  place  of  the  judgment  creditor,  is  not 
affected  bv  the  circumstances  that  such  surety 
has  not  obtained  an  actual  assignment  of  the 
judgment.  3f^Myn,  In  re,  Lighthown  v.  M^Myn, 
65  L.  J.,  Ch.  845  ;  33  Ch.  D.  675  ;  55  L.  T.  834  ; 
35  W.  R.  179. 


Breach   of   Trust — Costa  Paid  by  Co- 


trustee.]— ^A.  and  B.  were  trustees.  -B.  was 
guilty  of  a  breach  of  trust.  The  trust  fund  was 
ultimately  restored,  and  A.'s  costs  were  directetl 
to  be  paid  out  of  B.'s  estate.  A.  afterwards  paid 
money  on  account  of  these  costs,  after  the 
passing  of  the  19  &  20  Vict.  c.  97  ;  and  it  was 
held  that  the  money  was  paid  by  A.  in  the 
character  of  surety,  and  therefore  that  he  was 
entitled,  under  the  5th  section,  to  claim  as  a 
specialty  creditor  on  account  of  it.  Lockharty. 
Beilly,  1  De  G.  &  J.  464  ;  27  L.  J.,  Ch.  64. 

Bight  of  Distress.] — A  right  of  distress 


is  not  a  security  or  remedy  to  the  benefit  of 
which  a  surety  paying  rent  is  entitled  under 
the  Mercantile  Law  Amendment  Act  (19  &  20 
Vict.  c.  97),  s.  5.  Russell,  In  re,  Russell  v, 
Schoolbred,  29  Ch.  D.  254  ;  53  L.  T.  365— C.  A. 

Discharge  of  Surety  by  Loss  of  Securities.] 
—See  ante,  cols.  1214,  1215. 

Given  by  Principal  to  Surety— Covenant  to 
continue  Mortgagee  as  Consignee.] — Merchant.^ 
in  London  agreeing  to  become  sureties  for  a 


West  Indian  planter,  on  being  secured  by  a 
conveyance  of  his  plantation,  in  trust,  with 
a  covenant  that  they  should  be  continued  as 
consignees  till  the  expiration  of  five  years  after 
the  reimbursement  of  what  they  might  advance  : 
— Held,  entitled  to  the  benefit  of  this  covenant. 
Whether  a  covenant  to  continue  a  mortgagee  as 
consignee  after  payment  of  the  debt  is  valid, 
quaere.  Buhbury  v.  Wijder,  1  Jac.  &  Walk.  255  ; 
21  R.  R.  159. 


Priority  of  Creditor.] — A.  bound  with  his 


father  for  the  debts  of  the  father,  who  enters  into  a 
statute  to  the  son  to  pay  the  debts,  and  indem- 
nify the  son  ;  one  of  the  creditors  delivers  up 
his  bond,  and  takes  a  mortgage  from  the  father. 
The  son  shall  not  set  up  the  statute  to  defeat 
the  mortgage.    Legriel  v.  Barker,  2  Vem.  39. 


To  one  Co-surety — Duty  to  bring  into 


Hotchpot.] — A  surety  who  has  obtained  from 
the  principal  debtor  a  counter-security  for  the 
liability  which  he  has  undertaken  is  bound  to 
bringiiito  hotchpot,  for  the  benefit  of  his  co-sure- 
ties, whatever  he  receives  from  that  source,  even 
though  he  consented  to  be  a  surety  only  upon 
the  terms  of  having  the  security,  and  the 
co-sureties  were,  when  they  entered  into  the 
contract  of  suretyship,  ignomnt  of  his  agree- 
ment for  security.  Steel  v.  Dixon,  50  L.  J.,  Ch. 
591  ;  17  Ch.  D.  826  ;  45  L.  T.  142  ;  29  W.  R. 
735. 

Five  sureties  executed  a  guarantee  to  a  bank, 
by  which  they  jointly  and  severally  undertook 
to  repay  to  the  bank  the  balance  for  the  time 
being  owing  to  them  by  a  customer  on  his  current 
account  to  the  extent  of  2,O0OZ.  Afterwards  the 
principal  debtor  deposited  with  one  of  the  sureties 
a  policy  of  insurance  on  his  own  life,  to  secure 
that  surety  against  all  liability  in  respect  of  the 
suretyship.  The  principal  debtor  became  bank- 
rapt,  owing  more  than  2,000/.  to  the  bank,  where- 
upon the  bank  called  upon  the  sureties  to  pay 
them  2,000Z.  under  the  guarantee.  The  sureties 
paid  this  sum  in  unequal  amounts.  The  principal 
debtor  afterwards  died,  and  the  policy  money 
was  received  by  the  surety  with  whom  the  policy 
had  been  de])06ited  : — Held,  that,  inasmuch  as 
the  surety  with  whom  the  policy  had  been 
deposited  was  bound,  upon  the  principle  of  Steel 
V.  I)ixo7i  (17  Ch.  D.  825),  to  bring  the  policy 
money  into  hotchpot  for  the  benefit  of  his 
co-sureties,  the  deposit  in  effect  enured  for  the 
benefit  of  all  the  co-sureties  to  the  full  extent  of 
the  principal  debt,  and  that  the  policy  money 
must  accordingly  be  applied  in  repaying  to  the 
five  co-sureties  the  amounts  which  they  had 
respectively  paid  under  the  guarantee.  Berridge 
V.  Berridge,  59  L.  J.,  Ch.  633  ;  44  Ch.  D.  168  ; 
fi3  L.  T.  101  :  38  W.  R.  599. 

A.,  one  of  three  sureties  who  ha<l  become 
bound  to  the  extent  of  2,0O0Z.  to  a  corporation 
for  the  due  accounting  of  the  ofiice  of  its 
treasurer,  B.,  received  formal  notice  from  the 
corporation  that  B.  was  a  defaulter,  and  on 
the  next  day  took  from  B.  a  deposit  note  of 
a  bank  for  2,300Z.,  which  had  been  placed  in 
the  bank  by  B.,  one  month  previously,  in  the 
name  of  his  daughter.  On  a  bill  filed  by  the 
corporation  against  B.,  who  had  absconded,  and 
the  three  sureties,  to  make  good  the  amount 
found  due  by  B.  ultra  the  2,300/.  :— Held,  estab- 
blishing  the  liability  of  the  sureties,  that  the 
circumstances  under  which  A.  receivetl  the  2,300/. 
were  such  as  ought  to  have  induced  him  to  make 
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inquiry,  and  that,  having  neglected  to  do  so,  he 
was  bound  to  restore  that  amoant,  with  interest. 
Berwlck'Vpon'Ticeed  Corporation  v.  Afurray,  7 
De  G.  M.  &  G.  497 ;  26  L.  J.,  Ch.  201  ;  3  jur. 
<N.S.)  847  ;  5  W.  R.  208. 

Given  by  Third  Party  to  Creditor.]-— Settle- 
ment by  a  husband  of  money,  in  trust  to  pay 
the  interest  to  the  wife  during  her  life,  with  a 
proviso  against  anticipation.  The  husband  joins 
with  a  surety  in  a  covenant  to  pay  an  annuity, 
secured  by  an  assignment  by  the  wife  of  the 
interest  to  become  due,  and  of  the  principal 
fium  in  the  event  of  there  being  no  children  of 
the  marriage  : — Held,  the  surety  not  entitled  to 
any  remedy  in  equity  under  the  assignment  in 
respect  of  his  payment  of  the  arrears  of  the 
annuity  recovered  against  him  by  an  action  upon 
the  covenant,  although  he  had  no  notice  of  the 
proviso  against  anticipation  in  the  settlement, 
a  charge  of  fraudulent  concealment  not  being 
sufficiently  established ;  and  even  if  fraud  had 
been  fully  made  out  against  the  wife,  it  seems 
it  would  not  be  sufficient  to  support  the  assign- 
ment, which  would  be  to  give  ner  a  power  of 
alienation  against  the  intention  of  the  settlor. 
Jachton  v.  Hobhmise,  2  Mer.  483  ;  16  R.  R.  200. 

D.   ACTION  AGAINST  SURETY. 

1.  Generally. 

Who  may  Sue.] — ^Where  a  father,  on  his  son's 
entering  as  an  undei-writer  at  Lloyd's,  gave  the 
committee  of  that  body  a  letter  by  which  he 
held  himself  responsible  for  all  his  son's  engage- 
ments in  that  capacity,  in  an  action  on  the 
guarantee  by  the  committee : — Held,  that  the 
committee  of  Lloyd's,  and  the  corporation  of 
Lloyd's,  as  their  successore,  were  trustees  of  the 
benefit  of  the  guarantee  for  all  the  persons, 
whether  membei-s  or  outsiders,  with  whom  the 
son  had  contracted  engagements  as  an  under- 
writing member,  and  that  the  corporation  could 
maintain  an  action  to  enforce  the  guarantee 
against  the  father's  estate  for  the  benefit  of  all 
those  persons,  on  the  ground,  as  to  the  outsiders, 
that  the  brokere  through  whom  the  son's  engage- 
ments with  them  were  contracted  were  trustees 
for  their  principals  of  the  right  which  they 
themselves  had  to  call  on  their  own  agents, 
Lloyd's,  to  enforce  the  guarantee  for  their  benefit. 
Llayd's  v.  Harper,  50  L.  J.,  Ch.  140  ;  16  Ch.  D. 
2iK)' ;  43  L.  T.  481  ;  29  W.  R.  452— C.  A. 

Parties.] — All  obligors  in  joint  and  several 
bond,  principals,  and  sureties  must  be  parties 
generally.  Exception  where  the  surety  is  insol- 
vent or  has  paid  nothing.  CockJyurn  v.  T/unnpgon, 
16  Ves.  326. 

Principal.]  — The  bill  stated  that  the 

plaintiff,  with  the  parol  consent  of  the  defendant, 
a  surety,  had  by  deed  released  the  principal 
debtor,  and  that,  having  brought  an  action  at 
law  against  the  surely,  it  had  been  held,  that  the 
surety  was  released.  The  bill  prayed  payment 
by  the  surety  of  the  debt : — Held,  on  demurrer, 
that  the  principal  debtor  was  a  necessary  party 
to  the  suit.  Broolts  v.  Stuart,  1  Bcav.  512  ;  8 
L.  J.,  Ch.  279. 

BepreBentative  of  Deceased  Surety.  ]- 


One  of  three  sureties  having  died  after  claims 
against  them  had  been  established  in  a  suit,  and 
after  a  sum  of   money  had  been  i)aid  by  them 


into  court : — Held,  that,  for  the  purposes  of 
the  suit,  a  representative  of  the  decea.sed  sarety 
was  a  necessary  party,  though  the  court  refused 
to  declare  in  the  suit  as  constituted  the  liabilities 
of  the  sureties  inter  se.  Benoick-vpan-lheeed 
Corporation  v.  Murray,  7  De  G.  M.  &  G.  497  ;  26 
L.  J.,  Ch.  201  ;  3  Jur.  (N.8.)  847 ;  5  W.  R.  208. 

If  a  bill  be  brought  against  principal  and  one 
sui-ety,  and  it  is  admitted  that  the  other  is  dead 
insolvent,  and  there  are  no  personal  assets,  his 
representatives  need  not  be  made  parties.  Madox 
V.  Jackson,,  3  Atk.  406.  And  see  Angerttein  v. 
Clark,  Dick.  738. 

Bight  of  Set-off.  ] — In  an  action  by  the  payee 
of  a  joint  and  several  note  against  one  'who,  to 
the  knowledge  of  the  payee,  joined  in  it  as  a 
surety  only,  it  is  competent  to  the  surety,  by  "way 
of  equitable  defence,  to  plead  a  plea  of  set-off 
due  from  the  payee  to  the  principal,  arising  out 
of  the  same  transaction  out  of  which  the  lia- 
bility of  the  surety  arose.  Bcchtrraise  v,  Levci*^ 
41  L.  J.,  C.  P.  161  ;  L.  R.  7  C.  P.  372 ;  26  L.  T. 
848  ;  20  W.  R.  726. 

The  plaintiff  signed  and  delivered  to  the  defen- 
dant the  following  document :  "  In  consideration 
of  your  having,  at  my  request,  agreed  to  become 
a  director  of  the  Surrey  Gas  Association,  and 
to  be  and  act  as  director,  I  hereby  undertake 
and  agree  to  guarantee,  indemnify,  and  save  you 
harmless  from  and  against  all  losses,  costs, 
charges,  damages,  and  expenses  which  yon  may 
bear,  incur,  sustain,  or  be  put  to  by  reason 
thereof,  or  on  account  of  actions  as  director,  and 
I  further  agree  to  accept  a  transfer  of  twenty- 
four  of  vour  shares  in  the  association  when 
requested  by  you,  such  transfer  to  be  at  my  own 
expense,  costs,  and  charges,  and  I  undertake  to 
pay  all  calls  for  and  in  respect  of  such  shares." 
The  plaintiff  having  afterwards  sued  the  defen- 
dant for  a  debt : — Held,  that  the  defendant 
might  set  off  the  expenses  incun*ed  by  him  as  a 
director  as  money  paid  for  the  plaintiff's  use. 
Hutchinson  Y.  Sydney,  10  Ex.  438  ;  3  C.  L.  R. 
174  ;  24  L.  J.,  Ex.  25  ;  3  W.  R.  65. 

A  declaration  that  in  consideration  the  plaintiff 
would  accept,  for  the  defendant's  accommodation, 
a  bill  of  exchange,  and  would  deliver  it  to  him  in 
order  that  he  might  negotiate  it  for  his  own  use, 
the  defendant  promised  to  indemnify  and  save 
harmless  the  plaintiff  from  any  loss  or  damage 
by  reason  thereof,  and  that  the  plaintiff  accepted 
the  bill,  yet  the  defendant  did  not  indemnify 
and  save  harmless  the  plaintiff  from  loss  or 
damage  by  reason  thereof,  and  the  plaintiff,  as 
acceptor,  was  obliged  to  and  did  pay  the  holder 
the  amount  of  the  bill  with  interest,  and  the 
costs  of  an  action  brought  on  the  bill,  and  the 
plaintiff  also  incurred  costs  and  expenses  in 
defending  and  settling  the  action.  Plea  to  the 
plaintiff's  claim  in  respect  of  the  amount  of  the 
bill  and  interest,  a  set-off.  Another  plea  to 
the  costs  of  the  action,  and  the  costs  and  ex- 
penses incurred  in  defending  and  settling  the 
action,  that  the  whole  of  these  were  incurred  at 
the  defendant's  request,  concluding  with  a  set- 
off : — Held,  that  the  firet  plea  was  good,  as  the 
defendant  might  sever  so  much  of  the  plaintiffs 
claim  as  was  liquidated,  and  plead  a  set-off  to 
that ;  and  that  the  second  plea  was  bad  as 
pleaded  to  costs  incurred,  but  not  paid.  Cramp- 
Ion  V.  Walker,  3  El.  &  El.  321  ;  30  L.  J.,  Q.  B. 
19:7  Jur.  (N.S.)  43  ;  9  W.  R.  98. 

A  guarantee,  l>eing  a  mere  contract  of  indem- 
nity,   cannot  fonn    the    subject    of    a    set-off. 
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JUorley  v.  Inglia^  5  Scott,  314  ;  4  Bing.  (N.C.)  68  ; 
6  D.  P.  C.  202  ;  3  Hodges,  270  ;  7  L.  J.,  C.  P.  11. 
A.  was  indebted  on  bond  to  B.  B.  died, 
leaving  C.  his  sole  next  of  kin,  who  obtained 
letters  of  administration  of  his  estate.  The 
estate  of  B.,  after  all  debts,  &c.,  were  paid,  left  a 
•clear  residue  exceeding  the  amount  of  the  bond 
debt.  A.  became  surety  for  C.  by  joining  in 
promissory  notes,  C.  became  an  insolvent  debtor, 
And  A.  was  compelled  to  pay  the  notes.  C.  died, 
and  then  the  assignee  under  his  insolvency  took 
out  letters  of  administration  de  bonis  non  of  B., 
and  sued  A.  on  the  bond  : — Held,  that  A.  might 
«et  off  the  sums  which  he  had  been  compelled  to 
pay  as  surety  for  C.  against  the  bond  debt. 
J^ones  V.  Mossop,  3  Hare,  668 ;  13  L.  J.,  Ch.  470 ; 
S  Jur.  1064. 

Joint  Debt  of  Defendants— Debt  due  from 
Plaintiff  to  Co-surety.] — ^Action  on  a  covenant 
to  pay  all  liabilities  which  the  plaintiff  might 
incur  under  a  deed  of  assignment  made  between 
the  plaintiff  and  other  parties.  The  defendant 
pleaded  that  the  covenant  was  the  joint  and 
several  covenant  of  himself  and  one  Wilson,  and 
that  before  action  the  plaintiff  was  indebted  to 
Wilson  in  an  amount  exceeding  the  plaintiff's 
claim  against  the  defendant ;  and  that  Wilson 
had  assigned  the  plaintiff's  debt  to  himself  and 
the  defendant  in  equal  shares  as  tenants  in  com- 
mon. As  to  one-half  of  the  plaintiff's  claim  the 
defendant  claimed  to  set  off  one  half  of  the  debt 
so  assigned,  and  as  to  the  other  half,  the  defen- 
dant said  that  he  was  entitled  to  be  exonerated 
by  his  co-surety  Wilson,  and  to  call  upon  him  to 
contribute  in  equal  shares  to  the  payment  of  the 
plaintiff's  claim,  atid  was  entitled  to  set  off  the 
share  remaining  vested  in  Wilson  against  this  part 
of  the  plaintiffs  claim  : — Held,  that  the  defence 
was  no  answer  to  the  plaintiff's  claim.  Bawyear 
V.  Pawsim,  50  L.  J.,  Q.  B.  495  ;  6  Q.  B.  D.  540  ; 
29  W.  R.  664. 

Bight  of  Creditor  to  Benefit  of  Connter-Mcnrity 
^ven  by  Debtor  to  Surety.] — A  creditor  is  not 
entitled  to  the  exclusive  benefit  of  a  counter- 
security  given  by  his  debtor  to  the  person  who 
guarantees  the  payment  of  the  debt.  Dictum  in 
Jfaurfi  v.  Harrimm  ( 1  Eq.  Cas.  Abr.  93  ;  20  Vin. 
Abr.  102)  disapproved.  Walkrr^  In  re,  Sheffield 
Banking  Co.  v.  Claytim,  61 L.  J.,  Ch.  234  ;  [1892] 
1  Ch.  621 ;  66  L.  T.  315  ;  40  W.  R.  327. 

Principal  primarily  Liable.] — The  recogni- 
zance of  a  surety  fdr  a  tenant  will  not  be  put  in 
suit  unless  an  attempt  has  been  made  to  enforce 
the  rent  from  the  tenant  by  attachment,  or  it  is 
shewn  that  such  a  proceeding  would  be  useless. 
I^ewmany,  Mills,  \  Hog.  291. 

The  East  India  Company  having  compelled 
payment  from  a  surety  in  India  by  their  power 
over  him  as  one  of  their  servants,  without  an 
account  or  proceeding  a^^^ainst  the  principal, 
though  solvent,  and  otherwise  under  harsh  cir- 
cumstances, he  was  restored  to  the  same  situa- 
tion by  a  decree  for  repayment,  with  interest  at 
5  per  cent.,  upon  giving  security  for  repayment 
in  case  in  a  future  suit  by  the  company  he 
should  be  held  liable ;  the  court  would  not,  in 
the  cireumstanccs,  give  Indian  interest.  Law  v. 
Eagt  India  6>>.,  4  Ves.  825. 

A.  is  principal  in  a  recos:nizance  of  5,000Z.,  and 
B.  and  C.  sureties.  A.  afterwards  jointures  his 
wife,  before  marriage,  in  some  lauds,  without 
notice  either  to  the  wife  or  her  friends  of  this 


recognizance,  and  devises  his  real  and  personal 
estate  to  B.,  one  of  his  sureties,  and  dies.  First 
the  personal  estate  of  A.,  the  principal,  shall  be 
applied  towards  the  recognizance  ;  then  his  lands 
devised,  the  devisee  being  a  volunteer  ;  next  the 
paraphernalia  of  the  wife  of  A,,  the  principal ; 
and  lastly,  the  two  sureties  shall  contribute  to 
make  up  the  deficiency.  Tynt  v.  Tynt,  2  P.  Wms. 
542  ;  Mos.  192. 

Proof  in  Bankrnptey  of  STLret7.]-'An  annuity 
granted  by  A.  to  B.  was  secured  by  a  covenant 
by  C,  a  surety,  to  pay  the  annuity  in  case  A. 
made  default,  and  by  a  judgment  for  2,100Z. 
entered  up  against  A.  and  C.  The  annuity 
remained  unpaid  from  January,  1823,  A.  having 
left  the  country ;  and  in  February,  1824,  C. 
became  bankrupt,  and  afterwards  obtained  his 
certificate.  C.  having  died,  B.  filed  a  bill  to 
have  the  arrears  of  the  annuity  paid  out  of  his 
real  and  personal  estat^ : — Held,  that  neither 
the  value  of  the  annuity  nor  the  sum  due  on  the 
judgment  was  prv^vable  under  C.'s  commission, 
and  therefore  that  his  certificate  was  not  a  bar 
to  the  plaintiffs  demand.  Johnson  v.  Comptan, 
4  Sim.  37. 

Porm  of  Judgment  againit  Co-inreties.] — In 

a  decree  against  sureties  who  were  jointly  and 
severally  liable,  the  Lord  Chancellor  refused  to 
make  any  declaration  for  contribution  between 
them  equally.  Be rwlck-upon- Tweed  Corporation 
V.  Murray,  7  De  a.  M.  &  G.  497  ;  26  L.  J.,  Ch. 
201  ;  3  Jur.  (N.s.)  847  ;  5  W.  R.  208. 

Bight   of  Surety    to   Bei train   Action. ]— -A 

surety  has  no  equity  to  restrain  an  action  against 
him  by  the  creditor  on  the  ground  that  the 
creditor  has  instituted  proceedings  in  equity 
under  which  he  may  obtain  relief  against  the 
principal,  in  the  absence  of  circumstances  to  pre- 
vent the  surety  from  recovering  over  against  his 
principal.    Jackson  v.  Dighy^  2  W.  R.  540. 

Evading  Execution.] — A  surety  is  no  more 
justified  in  placing  the  whole  of  his  property  out 
of  the  reach  of  liability  to  pay  the  debt  than  if 
he  were  the  principal  debtor.  Goodricke  v. 
Taylor,  2  De  G.  J.  &  S.  122 ;  3  N.  R.  678 ;  10 
Jur.  (S.8.)  414  ;  10  L.  T.  113  ;  12  W.  R.  632. 

Whether  Surety  a  Neoesiary  Party  to  Action 
against  Principal  or  Other  Surety.] — A.  having 
a  general  power  of  appointment  over  an  estate 
in  the  event  of  his  surviving  his  father,  joined 
with  B.  and  C,  his  sureties,  in  a  covenant  to  pay 
an  annuity  to  the  plaintiff,  and  A.  covenanted 
that  if  he  should  survive  his  father,  he  would 
create  a  term  in  the  estate  for  securing  the 
annuity.  A.'8  father  died,  and  A.  granted  other 
annuities  to  the  plaintiff,  but  did  not  create  the 
term.  He  afterwards  vested  the  estate  in  trus- 
tees for  the  benefit  of  such  of  his  creditors  as 
should  execute  the  conveyance.  Several  of  the 
creditora  executed  it,  and  one  of  them,  on  behalf 
of  himself  and  the  others,  filed  a  bill  to  have  the 
trusts  of  the  deed  carried  into  execution.  After 
a  decree  had  been  made  in  that  suit,  the  plain- 
tiff filed  his  bill  against  A.,  the  trustees,  and  the 
plaintiff  in  that  suit,  praying  for  an  account  of 
what  was  due  to  him  in  resi)ect  of  his  securities, 
that  the  priorities  of  himself  and  the  other 
incumbrancers  might  be  declared,  that  he  might 
redeem  the  securities  which  should  appear  to  be 
prior  to  his  own,  and  might  have  the  benefit  of 
the  decree  as  to  that  part  of  his  demand  for 
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which  he  should  not  be  entitled  to  priority  over 
the  trust  deed : — Ueld,  on  demurrer,  that  the 
sureties  were  not,  but  that  all  the  creditors  who 
had  executed  the  deed  were,  necessary  parties. 
Newton  v.  Egmont,  4  Sim.  574. 

A.  borrowed  of  the  plaintiff  a  sum  of  money, 
which  was  secured  by  the  joint  bill  of  A.  and  B,, 
his  surety ;  part  of  the  money  was  further 
secured  by  the  joint  and  several  bond  of  A.  and 
his  sureties,  B.  and  C.  A.  afterwards  further 
secured  it  by  an  assignment  of  his  claims  against 
a  partnership.  To  a  bill  by  the  plaintiff  to  obtain 
payment  from  that  partnership  : — Held,  that  C. 
was  not  a  necessary  party.  Adams  v.  Tfuwipson^ 
6  L.  J.,  Ch.  109. 


2.  Pleadings. 

Claims.] — If  B.,  by  a.guarantee,  undertakes  to 
A.  to  answer  for  the  payment  of  goods  to  be  sent 
by  him  to  C,  A.  cannot  maintain  indebitatus 
assumpsit  against  B.  for  the  price  of  the  goods 
sent  to  C.  accordingly,  but  must  declare  specially 
on  the  guarantee.  Mines  v.  ScvWwrpe^  2  Camp. 
215. 

A.  drew  a  bill  nominally  for  a  specific  purpose, 
which  he  was  authorised  to  do,  and  got  it  dis- 
counted with  some  bankers  who  held  a  guarantee 
from  B.  for  that  particular  bill  ;  A.  applied  the 
money  to  other  purposes,  and  B.  was  obliged  to 
pay  the  banker  under  his  guarantee.  Semble, 
that  A.  subjected  himself  to  a  special  action  on 
the  case.  Joyies  v.  Fleming ^  7  B.  &  C.  217  ;  6 
L.  J.  (O.S.)  K.  B.  113. 

It  is  not  necessary  in  a  declaration  against  a 
person,  on  his  undertaking  to  be  answerable  for 
or  to  pay  the  debt  of  another,  to  state  an  agree- 
ment, a  note,  or  a  memorandum,  or  the  terms  of 
any  such,  or  the  parties  thereto,  or  that  it  was 
in  writing  or  signed  by  the  defendant.  Lilly  v. 
HemUt,  11  Price,  494. 

It  is  not  necessary  to  aver  a  request  made  to 
the  party  himself,  in  the  first  instance,  to  pay 
the  debt  before  the  guarantor  is  resorted  to  ;  at 
least  an  averment,  that  he  had  neglected  and 
refused  to  repay  the  money,  is  sufficient  for  the 
purpose  of  maintaining  the  action  against  the 
guarantor.    Ih. 

A  declaration  stated  that  S.  was  in  the  custody 
of  the  warden  of  the  Fleet,  in  execution  at  the 
suit  of  the  plaintiff,  upon  a  judgment,  and  that  in 
consideration  that  the  plaintiff  would  cause  him 
to  be  discharged,  and  would  take  his  warrant  of 
attorney  for  the  debt  and  costs,  the  defendant 
undertook  that  S.  should  be  forthcoming  to 
satisfy  the  amount  of  the  judgment  to  be  entered 
up  on  the  wnrrant  of  attorney  on  the  18th  July, 
1840,  at  the  office  of  Mr.  A.,  and  also  that  one 
day's  previous  notice  of  meeting  S.  should  be 
given  to  Mr.  A.  Averment,  that  the  plaintiff  did 
discharge  S.  out  of  custody,  and  took  a  warrant 
of  attorney  for  the  debt  and  costs.  Breach,  that 
S.  was  not  forthcoming  to  satisfy  the  amount  of 
the  judgment  so  to  be  entered  up  as  aforesaid  at 
the  day  and  place  agreed  on,  nor  was  one  day's 
notice  given  to  Mr.  A.  : — Held,  sufficient,  on 
motion  in  arrest  of  judgment,  without  an  aver- 
ment that  judgment  was  actually  entered  up  on 
the  warrant  of  attorney.  Page  v.  Jarvis^  8 
M.  &  W.  136  ;  10  L.  J.,  Ex.  239  ;  5  Jur.  412. 

A  declaration  upon  an  undertaking  to  indem- 
nify and  save  harmless  the  plaintiff  from  all 
actions  which  might  be  brongnt  by  C.  for  or  in 
respect  of  rent  then  due  or  to  become  due  for 


premises,  stating  that  C.  brought  an  action 
against  the  plaintiff  for  rent  "claimed  to  be 
due  "  for  the  occupation  of  the  premises  for  a 
certain  time  then  elapsed,  that  the  plaintiff  was 
forced  and  obliged  to  pay  the  same,  and  that  the 
defendant  had  failed  to  indemnify  him,  is  bad, 
for  not  shewing  that  the  rent  in  respect  of  which 
C.  brought  his  action  was  due  at  the  time  of  the 
defendant's  promise,  or  became  due  afterwards. 
Lesenhery  v.  Evans^  3  Man.  &  G.  210  ;  3  Scott 
(N.B.)  476. 


Constmotion.] — ^A  declaration  on  a  gua- 


rantee omitted  in  the  description  of  the  contract 
the  following  clause  :  "  This  guarantee  is  only  to 
extend  to  secure  moneys  becoming  due  in  respecs 
of  dealing  up  to,  and  inclusive  of,  the  day  of 
receipt,  by  "  (plaintiff),  "  of  a  written  notice  from 
me"  (the  guaranteeing  party)  "to  discontinne 
this  guarantee"  :— Held,  no  variance.  Jones  v. 
Clarke,  3  Q.  B.  194  :  11  L.  J.,  Q.  B.  206. 

A  declaration  stated  that  the  defendant  pro- 
mised that  in  the  event  of  A'M.  making  default 
in  payment  of  15/.  3*.,  the  defendant  would,  on 
such  default  being  made,  immediately  pay  the 
plaintiff  that  sum  ;  whereas  the  terms  of  the 
guarantee,  as  proved,  were  as  follows :  "  In  the 
event  of  A'M.  making  default,  I  will,  immediately 
on  such  default  being  made,  and  a  letter  being- 
sent  to  me  at  62,  Gower  street,  Bedford  square, 
giving  me  notice  of  such  default,  pay,**  kc  : — 
Held,  as  the  declaration  alleged  an  absolute, 
while  the  terms  of  the  guarantee  conveyed  only 
a  qualified  conditional  promise  to  pay  on  a  letter 
being  sent  as  a  condition  precedent,  that  there 
was  a  variance  between  the  guarantee  declared 
on  and  the  guarantee  proved.  Iliggins  v.  Dixon, 
2  D.  &  L.  124  ;  14  L.  J.,  Q.  B.  329 ;  10  Jur.  376. 

A  breach  assigned  in  a  declaration,  upon  a 
guarantee  that  the  plaintiff  would  sell  and 
deliver  goods  to  A.,  the  defendant  guaranteed  the 
payment  in  case  A.  did  not  pay  for  them,  was, 
that  the  defendant  had  not  guaranteed  the  l>ay- 
ment  or  paid.  The  defendant  pleaded  that  he 
had  guaranteed  the  payment  : — Held,  that  the 
words  in  the  breach  were  not  to  be  understood 
as  used  disjunctively,  and  that  proof  that  the 
defendant  had  executed  the  instrument  of 
guarantee  did  not  entitle  him  to  a  verdict  on 
that  issue.     Boyd  v.  Moyh^y  2  C.  B.  644. 

In  an  action  on  the  following  guarantee  : 
'*  Whereas  W.  C.  is  indebted  to  you  in  a  sum  of 
money,  and  may  have  occasion  to  make  further 
purchases  from  you,  as  an  inducement  to  you  to 
sell  him  such  goods,  and  continue  your  dealing 
with  him,  I  hereby  agree  and  undertake  to 
guarantee  you  in  lOOZ.,  payable  to  you  in  default 
on  the  part  of  W.  C.  for  two  months,"  the 
declaration  stated  the  promise  to  be,  to  guarantee 
the  plaintiffs  in  lOOZ.  "payable  on  default  of 
W.  C.  on  two  months'  notice  thereof  to  the 
defendant":  —  Held,  a  variance.  Allan  v. 
Kenning,  2  M.  &  Scott,  768  ;  9  Bing.  618. 

A  declaration  on  a  guarantee  stated  the  con- 
sideration of  the  instrument  to  be,  that  the 
plaintiff  would  give  credit  to  a  third  pei'son  "  in 
manner  then  and  there  agreed  upon  between 
them "  ;  by  the  correspondence  produced  in 
evidence  to  support  such  guarantee,  the  terras 
on  which  the  credit  was  stated  to  be  given  were 
"  to  be  agreed  upon  "  : — Held,  that  the  substance 
of  the  consideration  was  properly  set  out,  and 
consequently  that  there  was  no  variance.  Irring 
v.  Mackenzie,  1  Br.  &  B.  523. 

In  an  action  on  a  guarantee,  the  declaration 
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stated  that  thedefendants  undertook  to  indemnifv 
A.  for  holding  goods  in  his  warehouse  on  their 
behalf,  and  delivering  the  same  up  to  them  when 
requested  so  to  do  :  on  the  production  of  the 
instrument,  it  appeared  that  the  defendants  only 
guaranteed  him  for  holding  the  goods  in  his 
warehouse  on  their  behalf  : — Held,  that  this  was 
no  variance,  as  it  must  be  implied  that  he  was  to 
deliver  them  up  to  the  defendants.  Sampson  v. 
Burtm,  4  Moore,  515  ;  2  Br.  &  B.  89. 

A  declaration  on  a  guarantee  stated  that  P. 
kept  an  account  with  a  banking  company,  and 
was  indebted  to  them  in  800/.  for  monev  advanced 
by  them  to  him,  and  that  it  was  proposed  that 
they  should  advance  to  P.  more  money  ;  and 
thereupon  an  agreement  was  entered  into  between 
the  company  and  the  defendants,  and  signed  by 
them,  as  follows  :  "  We,  the  undersigned,  hereby 
indemnify  (the  company)  to  the  extent  of  1,000^, 
advanced  or  to  be  advanced  to  P.,  but  this 
indemnity  to  cease  when  P.  shall  have  paid 
1,000Z.  to  the  credit  of  his  account."  The 
evidence  was,  that  at  the  time  the  guarantee 
"Was  given,  the  sum  of  l,400i.  was  due  from  P. 
to  the  company  for  money  already  advanced  :  — 
Held,  that  the  guarantee,  construed  with  refer- 
ence to  the  facts  existing  at  the  time  it  was 
given,  did  not  disclose  a  good  consideration,  and 
that  if  the  preliminary  averments  in  the  declara- 
tion were  to  be  taken  as  a  statement  of  part  of 
the  consideration,  they  were  put  in  issue  by  non 
assumpsit,  and  were  not  proved.  Btll  v.  Welch, 
9  C.  B.  154  ;  19  L.  J.,  C.  P.  184  ;  14  Jur.  432. 

Recovery  on  Common- Coiinti.] — ^Where,  on  the 
trial  of  an  action  upon  a  guarantee,  for  the  pay- 
ment of  work  done  for  a  third  person,  the  plain- 
tiff at  first  shaped  his  case  upon  the  guarantee, 
but  afterwaixls  resorted  to  the  common  counts, 
and  made  out  the  defendant's  liability  as  a  prin- 
cipal, and  recovered  a  verdict  on  those  counts  : 
— Held,  that  the  verdict  could  not  be  disturbed. 
Edge  v.  l^rod,  4  D.  &  R.  243. 

A  defendant  undertook  to  see  the  plaintiff  paid 
for  certain  goods  supplied  by  him  to  A.,  at  the 
defendant's  request.  After  the  goods  had  been 
supplied,  and  A.  had  made  default  in  payment, 
the  defendant  Acknowledged  his  liability  under 
the  guarantee,  and  promised  to  pay  the  plaintiff 
the  price  of  the  goods.  Neither  the  guarantee 
nor  the  subsequent  promise  was  in  writing : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
on  an  account  stated.  WiUon  v.  Marshall,  15 
Ir.  C.  L.  R.  467. 

Defencei — Summary  Judgment.] — A  surety 
whose  principal  has  not  admitted  the  debt 
claimed  by  the  plaintiff,  and  who  has  received 
no  particulars  of  demand,  will  be  allowed  to 
defend  an  action  on  a  specially-indorsed  writ 
without  paying  money  into  court  or  giving 
scourity.  LloycCs  Banking  Co.  v.  Ogle,  45  L.  J.. 
Ex.  606  ;  1  Ex.  D.  262  ;  34  L.  T.  584  ;  24  W.  R. 
678. 

New  Agreement.] — In  an  action  on  a 


defendant  made  the  promise,  and  before  the 
plaintiff  required  the  security,  the  plaintiff  and 
C.  had  agreed  together  that  the  plaintiff  should 
employ  C,  which  agreement  was  in  force  at  the 
time  of  the  defendant's  promise : — Held,  that 
this  was  a  denial  that  C.  was  employed  at  the 
request  of  the  defendant,  and.  therefore,  that 
the  plea  traversed  the  consideration  alleged,  and 
amounted  to  the  general  issue.  Lyall  v.  Uiggins, 
3  G.  &  D.  585  ;  4  Q.  B.  528  ;  12  L.  J.,  Q.  B.  241  ; 
7  Jur.  644. 


Statute    of    Frauds.]  —  A   declaration 


stated,  that  the  defendant  guaranteed  the  pay- 
ment  of  goods  furnished  by  the  plaintiff  to  H., 
at  the  defendant's  request.  Plea,  that,  before 
breach  of  that  undertaking,  it  was  agreed  that 
the  plaintiff  should  supply  goods  to  H.,  and  that 
they  should  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  at  four  months,  to  be 
accepted  by  the  defendant,  which  agreement  the 
plaintiff,  before  breach  of  the  former  declared 
(m,  accepted  in  full  discharge  of  such  former 
agreement,  and  released  the  defendant  from  per- 
forming it ; — Held,  that  the  second  agreement 
did  not  require  to  be  in  writing,  pursuant  to 
29  Car.  2,  c.  3,  s.  4,  being  an  agreement  by  w^hich 
the  defendant  became  absolutely  bound  as  an 
original  debtor;  and  not  being  an  accord  and 
satisfaction,  but  a  substituted  contract,  afforded 
a  good  defence  to  the  action  without  alleging 
performance.     Tayhtr  v.  Hillary,  supra. 

The  objection  that  there  is  no  note  in  writing 
of  a  promise  to  pay  the  debt  of  another  within 
29  Car.  2,  c.  3,  s.  4,  need  not  be  pleaded  specially. 
EaMwood  v.  Kemjon,  11  A.  &  E.  438  ;  3  P.  &  D. 
276  ;  9  L.  J.,  Q.  B.  409  :  4  Jur.  1081. 

In  an  action  on  a  guarantee,  the  defendant 
may  shew,  under  the  general  issue,  that  the  con- 
sideration alleged  in  the  declaration  is  not  the 
actual  consideration  to  be  inferred  from  the 
instrument.  JRalkes  v.  Todd,  1  P.  A:  D.  1.S8  ;  8 
A.  &  E.  846  ;  1  W.  W.  &  H.  619  ;  8  L.  J.,  Q.  B.  35. 

To  an  action  upon  a  guarantee,  a  plea  that  the 
promise  declared  on  was  a  special  promise  for 
the  debt  of  another,  and  that  no  agreement  in 
respect  thereof,  nor  any  memorandum  or  note 
thereof  in  writing,  was  signed  by  the  defendant, 
was  bad  on  special  demurrer,  as  amounting  to 
an  argumentative  denial  of  the  contract  or  pro- 
mise alleged.  Beade  v.  Lamhe,  6  Ex.  130 ;  2 
L.  M.  &  P.  67  :  20  L.  J.,  Ex.  161. 


Breach  of  alleged  Condition.] — A.  and  B. 


contract  of  guarantee,  it  is  a  good  bar,  that 
before  breach  a  new  contract  has  been  made  to 
pay  absolutely.  Taylor  v.  Hillary,  1  C.  M.  &  R. 
741  ;  3  D.  P.  C.  461 ;  1  Gale,  22  ;  5  Tyr.  373 ;  4 
L.  J.,  Ex.  72. 

A  declaration  stated  that  the  plaintiff  engaged 
C.  as  collecting  clerk,  and  required  security  pre- 
viously to  employing  him,  and,  in  consideration 
tliat  the  plaintiff  would  employ  C,  the  defen- 
dant gave  his  guarantee.    Plea,  that  before  the 

VOL.   XI. 


gave  a  joint  and  several  gruarantee  to  be  respon- 
sible for  the  printing  account  of  a  company  ; 
B.  afterwards  became  the  secretary  of  the  com- 
pany :  A.  was  sued  separately  on  the  guarantee, 
and  pleaded  equitably,  that  he  gave  it  on  the 
faith  that  some  other  person  than  B.  should  be 
secretary,  which  the  plaintiff  well  knew  and 
assented  to :  anil  that  he  ha<l  never  consented 
that  B.  should  be  secretarv  : — Held,  bad.  Bnr- 
bridges.  Child,  10  Jur.  (n's.)  106. 

Beplieation.] — Where  a  defendant  pleads  that 
the  contract  declared  upon  was  a  guarantee  for 
the  debt  of  another,  and  that  no  memorandum 
thereof,  stating  the  consideration,  was  or  is  in 
writing  signed  by  the  defendant,  or  any  pcreon 
authorised  by  him  ;  the  plaintiff  may  reply,  that 
a  memorandum  of  agreement  in  writing,  stating 
the  consideration,  was  signed  by  the  defendant, 
without  setting  out  such  memorandum  in  the 
replication.     Wakeham  v.  Sutton,  2  A.  &  E.  78  : 

42 
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4  N.  &  M.  114:  4  L.  J.,  K.  B.  33.     S.  P.,  Lyttnght 
V.  Walker,  5  Bligh  (N.S.)  1. 

The  defendant  and  P.  agreed  for  the  sale  by  P. 
to  the  defendant  of  the  "  put  or  call "  of  some 
foreign  railway  shares,  at  a  certain  price  per 
share,  at  any  time  before  or  on  the  18th  February, 
1844.  Before  that  day  the  defendant  agreed  to 
resell  the  option  to  the  plaintiflF,  and  to  guaran- 
tee the  performance  of  theagreement  by  P.  On 
the  16th  February  the  plaintiff  I'equired  the 
<lelivery  of  the  shares  pureuant  to  the  terms  of 
the  agreement,  but  it  was  at  the  same  time 
verbally  agreetl  between  him  and  the  defendant 
and  P.,  that  they  should  be  delivei-ed  by  P.  to 
the  plaintiff,  not  on  the  18th  February,  but  on 
the  2nd  March,  at  Paris.  To  an  action  on  this 
agreement  the  defendant  pleaded,  that  on  the 
18th  February  it  was  agreed  between  the  plain- 
tiff and  P.,  without  the  knowledge  or  consent  of 
the  defendant,  that  the  shares  should  not  be 
delivered  according  to  the  notice  given  by  the 
defendant  to  P.  (i.e.  for  the  18th  February),  but 
that  the  contract  should  be  carrieil  over,  and  the 
delivery  of  the  shares  postponed  until  the  1st 
March  ;  and  so  that  P.  made  default  with  the 
leave  and  licence  of  the  plaintiff.  The  replica- 
tion denied  that  it  was  so  agreed : — Held,  that 
this  put  in  issue  not  only  the  fact  of  the  agreement, 
but  also  the  fact  that  it  was  made  without  the 
knowledge  or  consent  of  t  he  plaintiff.  Harg  rea  ve* 
V.  Parsons,  13  M.  &  W.  661 ;  14  L.  J.,  Ex. 
250. 

3.  Evidence. 

Judgment  againft  Principal  not  binding  on 
Surety  apart  firom  Agreement.] — In  the  ab^nce 
of  special  agreement  a  judgment  or  an  award 
against  a  principal  debtor  is  not  binding  on  the 
surety,  and  is  not  evidence  against  him  in  an 
action  against  him  by  the  creditor,  but  the 
surety  is  entitled  to  have  the  liability  proved  as 
against  him  in  the  same  way  as  against  the 
principal  debtor.  Yirung,  Ejc  parte,  Kitchin, 
In  re,  50  L.  J.,  Ch.  824;  17  Ch.  D.  668;  45 
L.  T.  90— C.  A. 

A  judgment  in  an  action  inter  partes  is  only 
binding  on  the  parties  to  the  action  and  those 
claiming  under  them,  except  in  a  case  where 
there  is  an  express  contract  by  C.  to  indemnify 
B.  against  an  action  brought  against  him  by 
A.  In  such  a  case  judgment  in  the  action 
by  A.  against  B.  will  be  conclusive  in  an  action 
by  B.  against  C.  upon  the  contract  of  indemnity, 
because  that  is  the  real  meaning  of  such  a 
contract.  Parker  v.  Lcwim,  43  L.  J.,  Ch.  281  ; 
L.  R.  8  Ch.  1035  ;  29  L.  T.  199  ;  21  W.  R.  923, 
928. 

Accounts  of  Principal. J — An  account  delivered 
by  a  principal  charging  himself  is  evidence 
against  his  surety.  Lysaght  v.  Walker,  5  Bligh 
CN.a)  1. 

A  rate  collector's  bond  executed  by  him  and 
sureties  was  upon  the  conditions  that  the  col- 
lector should  collect  the  rates  and  i)ay  the 
amount  so  collected  to  the  treasurer,  that  the 
collector  should  deliver  true  and  jwrfect  accounts, 
and  should,  when  required,  deliver  up  his  books 
and  pay  to  the  treasurer  such  money  as  upon  the 
balance  of  any  accounts  should  appear  to  be  in 
his  hands.  The  rate  collector  absconded,  and  an 
ictiou  was  commenced  against  the  sureties, 
claiming  22HZ. ;  the  only  evidence  of  the  receipt 
})y  the  collector  of  this  sum  was  the  entries  made 
by  him  in  his  accounts  : — Held,  that  these  entries 


were  admissible  in  evidence  against  the  sureties. 
AhheyleAx  Guardians  v.  Sutoliffe,  26  L.  R..  Ir. 
332. 

Limitation  of  liability.] — To  an  action  on  a 
guarantee,  the  defendant  pleadetl  that  the 
guarantee  was  given  by  him  on  terms  which 
limited  his  liability  thereunder ;  and  the  plain- 
tiff traversed  this  plea : — Held,  that,  in  this 
state  of  the  record,  the  plaintiff  was  not  at 
liberty  to  object  to  the  admissibility  of  evidence 
to  prove  what  tho«e  t«rms  were,  on  the  ground 
that  they  were  not  shewn  to  have  been  reduced 
into  writing.     Galley  v.  Taylor,  2  Car.  k,  K.  551. 

Nature  of  Service.] — A  declaration  stated  the 
consideration  to  be  that  A. "  would  then  engage** 
C.  as  traveller,  and  averred  that  "A.  did  then 
engage  C. ''  ;  it  was  proved  that  A.  had  pre- 
viously employed  him  in  that  capacity  on  one 
occasion  : — Held,  that  this  proof  was  sufficient. 
XoHm  V.  Poioell,  4  Man.  &  G.  42  ;  11  L.  J.,  C.  P. 
202. 

Delivery  of  CN>odi.] — On  a  guarantee  to  pay 
for  goods  sold  and  delivered  to  a  third  person, 
what  such  person  had  said  respecting  the  goods 
sold  to  him  is  not  evidence  to  cnarge  the  person 
giving  the  guarantee  ;  the  delivery  of  them  must 
be  proved.  Erans  v.  Beattie,  5  Esp.  26.  And 
see  Baeon  v.  Che^ney,  1  Stark.  192. 

Evidence  that,  according  to  the  custom  of 
trade,  the  plaintiffs  delivered  coals  to  N.  K.  daily, 
and  that  at  the  end  of  every  month  he  gave  a 
bill  payable  in  two  months,  is  not  sufficient  to 
charge  the  defendant  upon  a  guarantee  for  the 
payment  of  coals  to  be  delivered  to  N.  K.  at  a 
credit  of  two  mont)is  from  the  delivery.  Hall 
V.  Hadley,  5  Bing.  54  ;  2  M.  &  P.  136  ;  6  L.  J. 
(O.S.)  C.  P.  216. 

If,  in  an  action  on  a  guarantee  for  payment 
for  goods  to  be  sui)})lied  to  A.,  the  plaintiff  avers 
that  goods  were  sup])licd  to  A.,  and  the  defen- 
dant pleads  non  assuni])sit,  this  admits  the  sup* 
ply  of  the  goods  to  A.,  and  no  proof  is  required 
in  support  of  the  averment,  and  the  plaintiff 
need  not  give  any  evidence  that  the  good.<t  were 
supplied,  except  with  the  view  of  shewing  the 
amount  of  damages.  Taylor  v.  Hillary,  7 
Car.  &  P.  30. 

Kotice.] — A  declaration  stated  that,  in  con- 
sideration that  R.  J.  in  his  lifetime  (of  whom 
the  plaintiff  was  administratrix)  would  execute 
a  bond  to  W.  J.,  in  the  penal  sum  of  600/.,  the 
defendant  undei-took  that  he  would  save  harm- 
less and  indemnify  R.  J.,  his  executors  and 
administrators,  from  any  loss  or  damage,  by 
reason  of  his  executing  the  bond  ;  the  declara- 
tion then  averred  the  execution  of  the  bond  by 
R.  J.,  his  death,  and  the  grant  of  administration 
to  the  plaintiff  ;  and  that  she,  as  administratrix, 
became  liable  to  pay  and  satisfy  the  bond  to 
W.  J.,  of  which  the  defendant  had  notice ;  but 
that  be  did  not  indemnify  the  plaintiff,  as  such 
administratrix,  from  loss  or  damage  by  reason  of 
the  execution  of  the  bond ;  by  means  whereof 
she,  as  administratrix,  was  called  upon,  and 
forced,  and  obliged  to  pay,  and  did  pay  to  W.  J., 
310Z.,  secured  by  the  bond,  and  a  further  sum  for 
the  costs  of  an  action  against  her.  Plea,  that 
the  plaintiff,  as  ailministratrix,  was  not  called 
upon,  or  forced,  or  obliged  to  pay,  nor  did  she 
pay  to  W.  J.,  the  moneys  in  the  declaration 
mentioned,  nor  was  she  damnified,  as  therein 
mentioned.    The  bond,  when  produced  on  the 
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trial,  appeare<l  to  be  subject  to  a  condition  for '  were  distmine<l  for  the  rent  and  taxes.  In  an 
repayment  of  the  sum  secured,  with  interest,  action  upon  the  aj?i*eement  for  not  indemnifying, 
''at  or  before  the  expiration  of  six  months'  the  declaration  alleged  that  goods  or  chattels  of 
notice  to  be  given  to  pay  the  same,"  and  there  '  the  plaintiff  were  in  and  upon  the  premises  with 
was  no  proof  of  such  notice  having  been  given,  i  the  leave  and  licence  of  the  defendant,  and  were 
The  defendant  had  notice  of  the  action  being   liable  to  be  seized  and  taken ;   and  afterwards 


commenced  against  the  plaintiff  on  the  bond 
(which  was  stayed  by  a  judge's  order  on  pay- 
ment of  debt  and  costs),  and  did  not  come  in  to 
•tlefend  it : — Held,  that  this  was  sufficient  to 
■entitle  the  plaintiff  to  recover  on  the  above 
issue.  Junes  v.  Williams^  7  M.  &  W.  498  ;  9 
D.  P.  C.  252  ;  10  L.  J.,  Ex.  120. 

If,  in  an  action  on  a  bond  a^inst  a  surety, 
nonpayment  by  the  principal,  after  a  notice  in 
writing  recjuired  by  the  condition,  is  averred  in 
the  declaration,  and  the  defendant  suffers  judg- 
ment by  default,  it  is  not  necessary  to  give 
evidence  of  the  notice,  because  the  allegations 
of  the  declaration  are  not  put  in  issue.  Barwufi 
V.  Rmsell,  3  Car.  &  P.  608. 

NegUgenee  of  Party  Ouarantaed.] — The  con- 
•dition  of  a  bond  recite<l  a  deed  of  dissolution  of 
partnership  between  the  plaintiff  and  T.,  in 
which  was  recited  an  agreement  that,  subject 
to  the  adjustment  of  the  partnership  accounts 
as  therein    mentioned,  the   stock-in-trade  and 


the  goods  were  lawfully  seized  and  taken  as  a 
distress  for  arrears  of  rent  due  under  the  lease 
in  res()ect  of  the  premises,  and  sold.  The  defen- 
dant pleaded  that  no  goods  or  chattels  of  the 
plaintiff  were  at  any  time  in  and  upon  the 
premises  with  the  leave  anil  licence  of  the  defen- 
dant, nor  was  any  part  of  the  goods  lawfully 
seized  or  taken  as  and  for  a  distress,  or  sold  or 
disposed  of  as  alleged : — Held,  that  the  state- 
ment relating  to  the  leave  and  licence  was  im- 
material ;  and  that  the  substance  of  the  plea 
was,  that  the  plaintiff^s  goods  had  not  been  seized ; 
and  that  as  the  facts  involved  in  the  issue  raised 
thereon  had  been  found  for  the  plaintiff,  the 
verdict  upon  such  issue  should  have  been  entered 
for  him.  Groom  v.  Blnch,  2  Man.  &  G.  667  ;  2 
Scott  (N.B.)  89  ;  10  L.  J.,  C.  P.  105. 

In  an  action  by  a  lessee  against  the  assignee  of 
a  lease  for  a  breach  of  a  contract  by  the  assignee 
to  indemnify  the  lessee  against  a  failure  to  per- 
form the  covenants  contained  in  a  lease,  he  sought 
to  recover  the  whole  costs,  as  well  those  paid  by 


partnei-ship  effects  should  belong  absolutely  to   y^^^  ^^  taxation  as  extra  costs  paid  by  him  to 
"T.,  and  all  debts  due  from  the  partnership  should  .    .    i-         •'       — 

be  i)aid  by  T. ;  and  that  T.,  and  the  defendant 
as  his  surety,  should  indemnify  the  plaintiff  by 
their  joint  and  several  bond  against  the  partner- 
ship debts  ;  and  the  condition  was  that  T.  and 
the  defendant,  or  one  of  them,  should  indemnify 
the  i)laintiff  against  the  jwiyment  of  the  partner- 
ship debts,  and  all  costs,  and  all  actions  to  be 
brought  in  respect  thereof.  To  a  declaration  on 
this  bond,  which  set  out  the  condition,  and  a 
breach  of  it  in  nonpayment  of  a  debt  due  from 
the  partnership  to  M.,  who,  in  consequence,  sue<l 
the  plaintiff  and  T.  for  it,  the  defendant  pleaded 
that,   if   the    plaintiff   was    damnified,    it  was 


his  own  attorney,  incurred  in  unsuccessfully 
defending  an  action  brought  against  him  by  the 
lessor  for  a  breach  of  one  of  the  covenants  in  the 
lease  committed  after  the  sjssignment : — Held, 
that  the  lessee  was  entitled  to  recover  the  extra 
costs  as  well  as  the  taxed  costs.  Howard  v. 
Loregrore,  40  L.  J.,  Ex.  13 ;  L.  R.  6  Ex.  43  ;  23 
L.  T.  396  ;  19  W.  R.  188. 

On  the  dissolution  of  a  partnership  between  H. 
and  R.,  H.  assigneil  to  R.  all  his  interest  in  two 
houses  belonging  to  the  jmrtnership  held  under 
subleases  from  C.  and  D.,  and  R.  covenanted  to 
pay  the  rents  and  observe  the  covenants  and  keep 
H.  imlemnified  against  them.    R.'s  executors  sold 


through  his  own  default -—Held,  that  under  this  i  ^^^  j^^^^  ^^  3  and  B.  to  a  company  which 
plea  the  defendant  could  not  give  in  evidence  i  ^^^^  ^^^^  li.juidation.  The  lamUorcTs  C.  and  D. 
the  deed  of  dissolution,  to  shew  that  it  con- 1  thereur)on  sued  H.  for  the  rent,  and  he  paid  it 
tained  certain  stipulations  as  to  the  mljustment  |  ^^^  ^^^  ^.j^^j^  ^^  ^^^  ^^^  18^2.  D.  abo  made  a 
of  the  accounts,  which   the  plaintiff  had  not 


performed,  not  having  paid  over  to  T.  a  balance 
alleged  to  be  due  to  the  latter  on  such  adjust- 
ment. White  V.  Ansdvll,  1  M.  k  W.  348  ;  1 
Tvr.  &  G.  785  ;  5  L.  J.,  Ex.  180. 


large  demand  against  H.  for  breaches  of  covenants 
to  repair,  but  H.  made  no  payment.  On  the 
16th  of  March,  1883,  D.  assigned  his  reversion  to 
H.,  and  in  May,  1883,  H.  acquired  C.'s  reversion. 
In  June,  1883."^  H.  bought  the  leasehold  interest 


EedBOtion  of  Damagei.]-Held.  also,  that ,  i°  both  houses  from  the  hquidatore  of  the  com- 

the  defendant  could  not  shevv,  in  reduction  of  P^ny,  and  covenanted  thenceforth  to  pay  the 
damages,  that  the  costs  of  T.'s  defence  to  the  '  rent  and  observe  the  covenants.  H.  sought  to 
action  brought  by  M.  were  much  less  than  the  Pi'^^e  against  the  estate  of  R.  for  the  suras  p^d 
costs  incurr«l  by  the  pkintiff.    Ih.  >  for  rent  for  the  rent  payable  at  ^^7  l^^y  ^f^ 

•^         *  ,  on  D.  s  house,  and  for  the  amount  of  the  dilapida- 

TT    rkTWTTR   TVnFMVTTTTT^  ^^^us  in  that  house  .—Held,  that  the  right  of  H., 

E.  omiiU   i:si;il.MiNlliiih.  ^^^^^^  ^,^  covenant  of  indemnity,  to  prove  for 

1.  Express.  !  the  rents  which  he  had  paid,  was  not  taken  away 

Indemnity  or  Ouarantae— Statute  of  Erandi.]  ,  ^y  his  covenant  in  the  assignment  by  the  liqui- 

-Sev  ante,  cols.  1139,  1140.  I  ^f^'^^^^  ^'hich  could  not  be  extended  to  rents 

'  already  due  and  paid.    Further,  this  right  was 

On  Aisignment  of  Leasehold.] — Under  an  agree-  not  defeated  on  the  ground  that  the  right  of  R.'8 
ment  to  assign  a  lease,  the  defendant  agreed  to  |  representatives,  if  they  paid  rent,  to  recover  it 
pay  the  rent  and  taxes  to  become  due  in  res[iect  from  the  owner  of  the  lease  for  the  time  being, 
of  the  premises  after  a  certain  day.  and  to  was  interfered  with  by  the  assignment  from  the 
indemnify  tlie  pkintiff  against  the  rent  and  ,  liquidators  to  H.,  for  that  this  assignment  could 
covenants  contained  in  the  lease,  and  from  all '  not  take  away  any  right  of  action  which  R.'s 
loss  which  he  might  incur  by  the  nonpayment  executors  might  have  against  the  persons  entitle<l 
of  such  rent,  or  non-observance  of  the  covenants,  to  the  houses  at  the  end  of  1882,  and  that  an 
No  legal  assignment  was  made,  but  the  defendant  assignor  who  pays  rent  has  no  lien  on  the  term, 
was  let  into  possession,  and  some  of  the  plaintiff's  '  and  so  cannot  be  prejudiced  by  its  subsequent 
goods,  which  had  been  left  upon  the  premises,  ■  assignment.    Neither  was  the  right  defeated  on 

42—2 
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the  ground  that  H.,  on  paying  the  rent,  became 
entitled  to  a  right  of  distress  from  the  reversioners, 
which  be  had  destroyed  by  taking  an  assignment 
of  the  leases,  and  bad  therefore  discharged  the 
estate  of  R.  by  releasing  a  remedy  to  the  benefit 
of  which  R.  as  a  surety  was  entitletl,  for  that  a 
right  of  distress  is  not  a  security  or  remedy  to 
the  benefit  of  which  a  surety  paying  rent  is 
entitled  under  the  Mercantile  Law  Amendment 
Act  (19  &  20  Vict.  c.  97),  s.  5  :— Held,  therefore, 
that  H.  was  entitled  to  prove  against  R.'s  estate 
for  the  rent  paid  in  1882  on  both  houses,  and 
that  he  was  entitletl  to  prove  for  the  Lady  Day 
rent  on  D.'s  house  ;  but  that  H.  was  not  entitled 
to  prove  for  the  amount  of  dilapidations,  for  that 
he  had  sustained  no  damage  by  reason  of  them, 
inasmuch  as  he  bought  the  leases  from  the  liqui- 
dators at  a  less  price  in  consequence  of  the 
breaches  of  the  covenant  to  repair  ;  nor  for  the 
Latly  Day  rent  of  C.'s  house.  MusselL  In  re, 
Bvssell  V.  Slwolhred,  29  Ch.  D.  254  ;  53  L.  T. 
365— C.  A. 

To  Agent  making  Diitreii.] — A.  gave  authority 
to  B.  to  distrain  on  the  goods  of  C,  and  gave 
him  an  indemnity  against  all  costs  and  charges 
that  he  might  be  at "  on  that  account."  B.  made 
the  distress,  and  his  men  being  told  by  the  son  of 
C.  that  a  certain  cask  contained  spent  liquor  of 
no  value,  they  took  the  cask  to  pieces,  and  let  the 
liquor  run  off  ;  it  was,  in  fact,  cochineal  dye  be- 
longing to  D.  For  the  wasting  of  it,  D.  recovered 
damages  against  B.  in  trover : — Held,  that  B. 
could  not  recover  the  amount  of  those  damages 
from  A.  in  an  action  on  the  indemnity,  and  that 
such  an  indemnity  would  only  apply  to  cases 
where  a  distress  was  illegal,  because  the  landlord 
had  no  right  to  put  in  such  distress.  Draper  v. 
Thomjmm,  4  Car.  &  P.  84. 

A  landlord  signed  a  warrant  of  distress  in  the 
following  form  :  "  I  hereby  authorise  R.  I.,  or  his 
agent,  as  my  agent,  to  seize  and  distrain  the 
goods  on  the  premises  in  possession  of  M.  G.,  for 
9/.,  being  the  amount  of  rent  due  to  me  ;  and 
for  your  so  doing  this  shall  be  your  sufficient 
warrant,  authority  and  indemnification  against 
all  costs  and  charges  in  respect  to  any  law  ex- 
penses, action  or  actions  that  may  arise,  as  well 
as  any  other  and  all  charges  or  expenses  which 
you  or  your  agent  may  be  at,  or  brought  against 
you  or  your  agent  on  this  account."  A  servant 
of  R.  1.  having  distrained,  an  action  was  brought 
against  him  by  the  tenant,  for  the  conversion  of 
certain  goods,  some  of  which  were  alleged  not  to 
have  been  in  the  inventorv,  in  which  action  the 
plaintiff  was  nonsuited  : — Held,  that,  assuming 
that  the  servant  had  done  nothing  wrong,  the 
indemnity  extended  to  the  costs  of  defending  the 
action  brought  against  him.  Ihhetf  v,  De  la 
sale,  6  H.  &  N.  233 ;  30  L.  J.,  Ex.  44. 

Stamping.] — An  undertaking  whereby  a 


party  describing  a  distress  to  be  taken  for  rent 
claimed  to  be  due  to  him.  engages  to  indemnify 
the  bailiff  who  makes  the  distress,  does  not  require 
an  agreement  stamp.  Cox  v.  Bailey^  6  Scott 
(N.B.)  798  ;  6  Man.  &  G.  193. 

To  Acceptor  of  Bill— Voluntary  Payment— 
Eftoppel.]— The  plaintiff  accepted  a  bill  for  the 
accommodation  of  R.  R.  afterwards  comjxiunded 
with  his  creditors,  who  executed  a  release,  in 
which  the  holder  of  the  bill  concurred,  under  a 
secret  understanding  between  him,  the  plaintiff, 
and  R.,  that  his  rights  against  the  plaintiff  should 
not   be  prejudiced.      R.  died,    appointing  the 


plaintiff  his  executor.  The  plaintiff,  at  the 
request  of  R.'s  widow,  renounced  probate,  and 
allowed  the  widow  to  take  out  administration, 
in  consideration  of  which  Mrs.  R.  and  her 
brother  gave  him  a  memorandum,  undertaking 
to  indemnify  him  against  all  his  liabilities  as 
surety  for  R.  on  several  instruments,  and  under 
the  accommodation  bill,  but  not  bevond  the 
amount  of  the  assets.  The  holder  of  the  bill 
pressed  the  plaintiff  for  payment,  the  plaintiff 
paid  him,  and  filed  a  bill  against  Mrs.  R.  and  her 
brother  for  indemnity  out  of  the  assets  : — Held, 
that  however  the  case  might  have  stood  a^iart 
from  the  memorandum,  Mrs.  R.  had  thereby 
estopped  herself  from  treating  the  plaintiffs 
payment  to  the  bill-holder  as  voluntary,  and  not 
made  in  satisfaction  of  a  legal  liability,  and  that 
she  had  therefore  no  defence  to  the  suit :  and  that 
although  the  demand  against  her  brother  might 
be  of  a  legal  and  not  of  an  equitable  nature, yet 
as  he  was  surety  in  respect  of  a  demand  which, 
as  against  his  principal,  was  the  proper  subject 
of  a  suit  in  equity,  he  was  properly  made  a  party 
to  the  suit.  Atkltut  v.  JRerell,  1  De  G.  F.  k.  J. 
360. 

Liability  for  Intereit.] — ^A.  covenants  to  indem- 
nify lands  settleti  on  6.  from  certain  debts,  the 
interest  in  which  B.  is  afterwartis  obliged  to  pay: 
B.  is  entitled  under  the  covenant  to  come  against 
the  estate  of  A,  for  the  sums  so  paid  for  interest* 
together  with  interest  thereon.  Fcrgtta  v.  Gore, 
1  Sch.  &  Lef .  107. 

Cost! — ^Title  to  Lands.] — The  defendant  con- 
veyed premises  to  the  plaintiff,  and  covenanted 
for  good  title.  An  action  was  afterwards  brought 
against  the  plaintiff  by  a  party  having  a  better 
title,  and  the  plaintiff  compromised  it  for  5,50^. : 
— Held,  that  the  plaintiff,  in  an  action  for  breach 
of  covenant,  might  recover  the  whole  sum  paid, 
and  his  costs  as  between  attomev  and  client  in 
the  compromised  suit,  though  he  had  given  no 
notice  of  that  suit  to  the  defentlant.  For,  in  an 
action  on  a  general  guarantee,  the  only  effect  of 
such  want  of  notice  to  the  indemnifying  party 
is  to  let  in  proof  on  his  part  that  the  compro- 
mise was  improvidently  made ;  and  it  lies  on 
him  to  establish  that  fact,  which  was  not  done  in 
the  present  case.  Smith  v.  Compton.  3  B.  &  Ad. 
407  ;  1  L.  J.,  K.  B.  140. 

Action  undertaken  at  Bequest.]  —  In 


consideration  of  the  plaintiff's  having,  at  the 
instance  of  the  defendant,  consented  to  {)ay  to- 
the  holder  the  amount  of  a  dishonoured  bill  of 
exchange  on  which  the  defendant  was  liable  as 
indorser,  and  to  bring  an  action  on  the  bill  in  the 
plaintiff's  own  name  against  the  acceptor,  the 
defendant  gave  to  the  plaintiff  the  following 
guarantee  :  "  I  hereby  agree  to  be  answerable 
to  you  for  all  costs,  damages,  and  expenses, 
which  you  may  sustain  by  reason  of  trj'ing  the 
action,  and  relating  and  incidental  thereto."  The 
plaintiff  brought  the  action  against  H.,  who 
obtained  the  verdict.  H.'s  costs  of  suit  were 
taxed  and  paid  by  the  plaintiff.  The  bill  of  costs 
of  the  plaintiff's  own  attorney  in  the  same  suit 
having  been  delivered  to,  but  not  paid  by  the 
plaintiff,  he  sued  the  defendant  on  the  guarantee : 
— Held,  that  he  was  entitled  to  recover,  as 
damages,  not  only  the  costs  which  he  had  paid 
to  H.,  but  also  those  for  which  he  was  thus  liable 
to  his  own  attorney.  Spark  v.  He^lop,  1  El.  & 
El.  563  ;  28  L.  J.,  Q.  B.  197  ;  5  Jur.  (x.S.)  730  u 
7  W.  R.  312. 
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An  action  having  been  commenced  against  a 
surety  on  a  promissory  note,  he  agreed,  that,  if 
the  plaintiff  would  take  proceedings  against  the 
principal,  he  (the  surety)  would  pay  the  extra 
costs  occasioned  thereby ;  the  plaintiff  having 
done  so,  afterwards  issued  execution  against  the 
surety  for  the  balance  due  on  the  note,  and  also 
the  extra  costs  ;  the  court  onleretl  the  execution 
to  be  retluced  to  the  extent  of  the  costs  included 
in  it.     Erarut  v.  Puffh,  2  D.  P.  C.  360. 

Action  for  Debt  Clearly  Duo.] — A  person 


indemnified  cannot  charge  the  person  indcmni 
tying  with  the  costs  of  defending  an  action  for 
a  debt  clearly  due  unless  authorisetl  by  him  to 
defend.     GUlett  v.  Rippon,  1  M.  &  M.  406. 

Sheriif.] — A  sheriff,  sued  for  a  wrongful 


arrest,  defended  the  action  without  communi 
eating  with  the  execution  creditor,  who  was  liable 
to  indemnify  him : — Held,  in  a  subsequent  action 
by  the  sheriff  against  the  execution  cretlitor, 
that,  to  entitle  the  sheriff  to  recover  the  costs  of 
defending  the  former  action,  it  should  be  sub- 
mitted to  the  jury  to  say  whether  the  course 
pursued  in  defending  the  former  action  was 
reasonable,  under  all  the  circumstances  of  the 
case.     Qildbeck  v.  Boon,  Ir.  R.  7  C.  L.  32. 

Ezpenses    of  proposed   Bailway    Com- 


pany.]— By  an  agreement  whereby  the  plaintiff 
agrceii  to  allow  his  name  to  be  put  on  the  list  of 
the  provisional  committee  of  a  railway  company, 
and  the  defendants  undertook  to  indemnify  the 
plaintiff  from  all  personal  responsibility,  and  to 
hold  him  harmless  against  all  costs,  charges  and 
expenses  that  hatl  been  or  might  be  incurred  in 
and  about  the  formation  of  the  company,  their 
meetings,  ailvertisements,  surveys  and  other 
expenses  of  carrying  out  the  company,  applying 
for  an  act  of  ])arliament.  or  anything  relating 
thereto : — Held,  that  this  was  an  indemnity 
against  lawful  claims  only,  antl  therefore  did 
not  apply  to  the  costs  incurred  in  the  defence  of 
an  action  improjierly  brought  against  the  plain- 
tiff as  a  member  of  the  provisional  committee, 
and  the  costs  of  a  chancery  suit  which  arose  out 
of  the  action.  Lewis  v.  Smith,  9  C.  B.  610  ;  19 
L.  J.,  C.  P.  278. 

The  plaintiff  and  defendant  being  membera  of 
a  committee  of  a  pro])osed  railway  company,  by 
an  agreement  under  seal,  which  recited  that 
debts  and  liabilities  had  been  incurred,  and  that 
it  was  probable  that  further  disputes  would  arise 
resi)ecting  the  liability  of  the  members  and  the 
committee  of  management ;  and  that  the  plain- 
tiff being  tlesirous  of  being  relieved  from  all  such 
questions  and  disputes  had  pro^wsed  to  contri- 
bute and  pay  a  sum  to  the  defemlants  towards 
the  [)ayment  of  their  claims,  upon  their  agreeing 
to  indemnify  him,  and  to  guarantee  him  that 
the  sums  mentioned  in  the  first  schedule  had 
been  paid,  the  defendants  guaranteed  that  the 
sums  mentioned  in  the  first  schedule  had  been 
paid,  and  also  that  they  would  indemnify  and 
save  harmless  the  ])laintiff  from  all  claims 
€xpi*essly  mentioned  and  referred  to  in  the 
second  schedule,  and  from  all  costs,  damages 
and  expenses  which  he  might  sustain  or  be  put 
to  by  reason  thereof,  and  at  their  own  costs  and 
charges  defend  him  against  all  actions  and  suits 
which  should  be  commenced  or  prosecuted 
against  him  for  the  recoveiy  thereof,  or  any 
part  or  i)arts  thereof.  After  the  making  of  this 
agreement,  an  order  was  obtained  in  the  Court  of 
Chancer}^  under  11  &  12  Vict.  c.  45,  for  winding 


up  the  affairs  of  the  company.  The  plaintiff 
was  adjudged  to  be  a  contributory,  and  a  sum 
was  directed  to  be  collected,  such  sum  being 
composed  of  one  of  the  sums  mentioned  in  the 
second  schedule  to  the  agreement,  and  the  rest  of 
it  consisting  of  costs  and  expenses  occasioned 
by  and  incidental  to  the  proceedings  under  the 
winding-up.  The  plaintiff  having  been  ordered 
to  pay  a  })roiK)rtion  of  the  sum  directed  to  be 
collected,  an(l  having  paid  the  same,  brought  an 
action  against  the  defendants  under  the  agree- 
ment : — Held,  that  the  agreement  merely  pro- 
tected the  plaintiff  against  the  claims  mentioned 
in  the  schedules,  and  against  the  costs  and 
expenses  to  which  the  plaintiff  might  be  put  by- 
reason  of  the  enforcement  of  those  claims  :  and 
consequently,  that  the  plaintiff  was  not  entitled 
to  recover  bevond  the  amount  of  the  sum  men- 
tioned  in  the  second  schedule,  and  which  was 
included  in  the  amount  directed  to  be  collected, 
and  that  the  costs  and  expenses  which  he  had 
been  compelled  to  pay  w^ere  not  of  the  character 
contemplatetl  by  the  agreement,  and  could  not 
be  recovered  by  him  from  the  defendants. 
Tantier  v.  Woolmer,  8  Ex.  482  ;  22  L.  J.,  Ex.  259. 

Covenant  on  Assignment  of  Lease.] — 


See  Howard  v.  Lovegrove,  supra,  col.  1318. 

Alleged  Wrongftil  Distress.] — See  Ihhett 


V.  De  la  Salle,  supra,  col.  1319. 

Charge  on  Property — In  Favour  of  Co-partners 
— Extent  of  Liability.] — A  banker  took  three 
gentlemen  into  partneiship  without  an  inquiry 
being  made  into  the  accounts,  and  gave  them  a 
charge  on  all  his  estates,  by  way  of  indemnity 
against  all  his  liabilities  at  the  time  they  entered 
into  partnership  : — Held,  to  be  only  an  indem- 
nity against  what  they  should  be  calle^l  on  to 
pay,  on  account  of  his  liabilities,  out  of  their 
private  means,  independent  of  the  banking 
business.     Gi-ylU  v.  Orylh,  18  W.  R.  85. 


Where  Property  alleged  to  be  Snffioient 


proves  Insnffioient.]  —  Where,  for  providing 
for  payment  for  bills,  a  third  person  charged 
certain  property  for  the  benefit  of  acceptor  by 
way  of  security,  alleging  it  to  be  sufficient  in 
value  above  incumbrances,  but  which  turned 
out  to  be  otherwise : — Held,  that  the  acceptor 
was  entitled  to  have  so  much  as  he  had  paid,  and 
interest,  as  the  property  was  insufficient  to  pay, 
raised  and  paid  out  of  the  general  estate  of  the 
deceased  third  person.  Ingram  v.  Thorp,  7 
Hare,  67. 

Conveyanoe  of  Estate  by  way  of  Indemnity — 
Bight  to  Beconveyanoe.] — Upon  the  occasion  of 
a  bond  being  executed  by  A.  and  B.  to  secure 
money  lent  to  A.,  the  title  deetls  of  an  estate 
purchased  by  A.  were  deposited  with  B.  as  an 
indemnity  against  his  liability  upon  the  bond ; 
the  legarinterest  in  the  estate  was  likewise  con- 
veyed to  B.,  and  it  was  agreed  that  he  should 
also  hold  it  as  an  indemnity.  After  the  death 
of  B.  his  executor  delivere<l  up  the  title  deeds  to 
A.  upon  a  false  representation  by  him  that  the 
bond  had  been  paid  off  : — Held,  that  a  convey- 
ance of  the  legal  estate  could  not  be  compelled 
until  the  indemnity  was  worketl  out,  and  that 
the  lien  upon  the  title  deeds  remained.  Tyson 
V.  Cox,  Turn.  &  R.  395 ;  24  R.  R.  79. 

Bight  of  Action  where  no  Loss  inonrred.] — A 
company  entered  into  a  contract  with  a  business 
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firm  in  the  Argentine  Republic  to  indemnify  unexpired  residue  of  the  lease.  He  entered,  occu- 
them  against  a  particulai*  claimant,  the  company  i  pied  and  paid  the  reserved  rent  quarterly  to  the 
being  at  liberty  to  use  the  name  of  the  firm  in  lessor  for  the  lessee.  The  lessor  never  accepted 
defending  any  action  brought  by  the  claimant,  j  or  objected  to  the  defendant  as  his  tenant.  The 
and  the  fiim  agi-eeing  to  give  all  assistance  i  defendant  quitted  on  a  quarter-day  without 
required.  At  the  time  when  this  contract  w^as  i  giving  the  lessee  any  notice  to  quit :— Held, 
entered  into  an  action  had  been  commenceil  in  { that  a  promise  by  the  defendant  to  indemnify 
this  country  by  the  particular  claimant :  it  was  i  the  lessee  against  the  rent  for  any  period  after 
defendetl  by  the  company  in  the  name  of  the  ,  the  defendant  had  ceased  to  occupy,  could  not 
firm,  and  in  their  pleadings  the  company  stated  ,  be  inferred  as  a  matter  of  law.  Crouch  v. 
that  E.  had  become  the  surviving  partner  of  the  j  Tregoning  or  7'regonning,  41  L.  J.,  Ex,  97 ; 
firm.  Judgment  was  given  in  the  action  against ,  L.  R.  7  Ex.  88  ;  2H  L.  T.  286  ;  20  W.  R.  536. 
the  firm,  but  no  execution  had  been  issued,  and  I  A.,  who  held  certain  lands  under  lease  at  a 
it  appeared  that  E.,  who  resided  in  the  Argentine  |  rent,  gave  possession  of  a  small  part  thereof  to 
Republic,  had  no  property  in  this  countrj*.  E.  i  B.,  on  the  terms  that  he  was  to  hold  rent  free, 
brought  an  action  against  the  company  to !  and  make  certain  expemliture  in  buildings, 
enforce  the  contract  of  indemnity  : — Held,  that  i  which  was  done.  C.  afterwards  act|uii*ed  llie 
as  it  appeared  that  E.  had  no  property  in  this  I  residue  of  the  holding  from  A.,  subject  to  this 
country,  and  as  no  ste})8  had  been  taken  to  I  arrangement,  and  for  many  yeara  paid  the 
enforce  the  judgment  in  the  Argentine  Republic,  i  entire  rent  reserved  bj'  the  lease.  One  year's 
she  was  not  damnified  by  the  judgment  against ,  rent  being  due,  the  landlord  brought  an  eject- 
the  firm,  and  was  not  therefore  entitled  to  relief  |  nient,  and  B.  paid  the  rent  claimed  in  order  to 
under  the  contract  of  indemnity.  Eddowts  v.  save  the  lamls  from  eviction  : — Held,  that  he 
Argentine  Luari  Co.,  63  L.  T.  364 — C.  A.  was  entitled  to  recover  the  amount  from  C.   in 

A  surety  on  a  bond  to  secure  a  money  debt  !  an  action  for  money  paid.    Murphy  v.  Datey^ 
was  secured  by  another  bond  of  indemnity  entered  ,  14  L.  R.,  Ir.  28. 
into  by  the  principal  debtor's  father,  who  had  I 

died,  having  devised  property  specifically  upon  i  Against  Distresi— On  Sub-Tenant.]— A  defen- 
tmst  to  pay  the  debt.  The  creditor  having  i  dant  held  premises  under  a  lease  from  H.  at  a 
applied  to  the  sm-ety,  the  surety  had  recourse  to  certain  rent,  and  entered  into  an  agreement 
the  executors,  who  said  they  had  no  funds  in  '  with  one  N.  for  the  sale  of  all  the  household 
hand,  and  that  they  were  unable  under  the  will  furniture,  &c.,  on  the  premises  for  a  certain  sum, 
to  raise  the  money  by  sale  of  any  portion  of  the  ^  to  be  paid  by  instalments,  covenanting,  on  pay- 
testator's  estate,  except  under  a  decree  of  the  ment  of  the  whole  of  the  purchase-money,  to 
court  : — Held,  that  the  surety,  though  he  hail '  demise  the  premises  to  N.  for  twenty-five  years  ; 
not  actually  paid  anything,  was  entitled  to  '  the  lease  to  contain  the  like  covenants  on  the 
maintain  a  bill  against  the  executors  for  '  i)art  of  N.  as  were  contained  in  the  lease  under 
administration,  payment  of  the  debt  and  in- 1  which  the  defendant  held.  The  agi*eement  also 
demnity.  Wooldridge  v.  Korrh.  L.  R.  6  Eq.  1  contained  a  covenant  that  N.  should,  in  the 
410  ;  IG  W.  R.  965.  ]  meantime,  and  until  such  lease  should  be  granted, 

Held,  also,  that  it  was  not  necessary  that  the  pay  the  rent  and  perform  all  the  covenants 
bill  should  be  filed  on  behalf  of  all  the  creditors.  '  which  would  be  to  be  performed  by  him  in  case 
lb.  '  the  lease  was  actually  granted,  with  a  power  of 

I  distress  for  nonpayment  of  the  rent.    N.  was  let 

Specific  Performance  before  Breach.]  —  In  into  immediate  possession  under  this  agreement, 
equity  a  contract  to  indemnify  can  be  specifi-  and  paid  the  rent.  The  defendant  neglecting  to 
cally  enforced  before  there  has  been  any  such  ,  s^atisfy  the. rent  due  to  the  superior  landlord,  the 
breach  of  the  contract  as  would  sustain  an  action  ,  latter  distrained  and  sold  the  goods  of  >«.  :— 
at  law.  In  equity  the  plaintiff  need  not  pay  Held,  that  there  was  an  implied  duty  on  the 
and  perhaps  ruin  himself  before  seeking  relief .  defendant  to  indemnify  N.  from  the  consequences 
He  is  entitled  to  be  relieved  from  liability,  of  the  nonperformance  of  his  covenants  with 
Johnston  v.  Silrage  Aaxociathn,  19  Q.  B.  D.  460  ;  the  superior  hindloi-d,  and  that  case  was  the 
57  L.  T.  219  ;  36  W.  R.  56  ;  6  Asj).  M.  C.  167.       |  proper  form  of  action   for  the  breach  of  such 

._.       .,       .  .     ,      ...      n     mi.      J  «         implied  duty.   Hancvch  v.  Catf'yn,  1  M.  &  Scott, 

Ljjnnction  to  reetrain  Action. ]-Thedef en- 1  .-gf ;  8  Ring.  368  ;  1  L.  J.,  c:  P.  104. 
dant  sued  at  law  on  an  mdemnity  bond  :  the  ,  ^he  plaintiff  took  of  the  defendant  a  house  at 
pkintiff  filed  this  bill  for  an  injunction,  without ,  ^  ^^  ^^t,  under  an  agreement,  bv  the  terms 
offering  to  make  any  recompense  for  the  damage  J  ^^.^(^^  ^^e  latter  undertook  that,'  up  to  the 
actually  sustained  ;  the  bill  was  dismissed.  1^^^^  ^j  ^1,^  agreement,  he  had  paid,  or  would  pay, 
(rodbolt  V,  U  aft*,  2  Anstr.  o43.  .  ^jj  ^„^^,^  ^^  ^.^^^^  ^^^^^  ^^^^^  ^^  assessments  '*• ; 

Parties  to  Action- Privity. ]— The  defendant  ,  «"^^  J^®  '^rmer  agreetl,  that  "from  and  after 
bvhis  answer  insisted  that  he  was  entitled  to  ,  I^^^i^^^'.  ^^^^'^'^  l^^"^^  ^^  ^^P^  1^"^4  by  him 
hkve  relief,  over  against  A.  for  whatever  he  ,  f?^  *^®  f ""?  ^^^  ^^^g^^^^^J^P^  ^*^^  P"^^^^^^^-  f^^ 
should  be  decieed  to  pav  the  plaintiff.  Thei-e  Jae  expiration  of  the  fii-st  quarter  the  superior 
was  not  any  privitv  between  a!  and  the  plain-  ,  landlord  distrained  for  rent  i-Held,  that  there 
tiff  :~Held,  that  A.  was  not  a  necessary  partv  '''^  no  implied  duty  m  the  defendant  to  mdem- 
to  the  suit.  AU.'Gen.  v.  TrimleMon  (W),  5  '"^^  *^^  plaintiff  against  this  claim,  although 
Ir.  Eq   R  511  ^         >"     i  the  agreement   between  them  stipulated  for  a 

I  yearly  rent ;  the  defendant  having,  by  the  sub- 
2.   Implied  '  sequent  clause,  expressly  undertaken  to  keep  the 

I  reserved  rent  paid.     Upton  v.  Fergu^sun,  3  M.  & 

Against  Payment  of   £ent.]— A  lessee  of  a  i  Scott,  88. 
fai-m  for  an  unexpired  term  at  a  yearly  rent,  i      To  a  breach  of  contract  by  a  lessee,  to  indem- 
payable  ([uarterly,  gave  up  possession  to  the  ,  nify  his  sub-lessee  against  the  rent  payable  to 
defendant,  under  an  invalid  assignment  of  the  ,  the  superior  lantlloixi,  it  is  no  answer  that  at  the 
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time  of  the  distress  made  by  the  superior  land- 
lord  (the  breach  complained  of)  there  was  more 
rent  due  than  that  distrained  for.  Brinnt  v. 
PUelier,  16  C.  B.  354 ;  1  Jur.  (N.s.)  1020 ;  3 
W.  R.  483. 


On  Goods  of  Stranger.] — There  is  no  obli- 


gation upon  the  owner  of  land,  arising  from  the 
mere  circumstance  of  a  stack  of  wheat  being  law- 
fully there,  to  indemnify  the  owner  of  the  stack 
from  the  lass  occasioned  by  a  seizure  and  sale  of 
the  stack  by  the  ecclesiastical  commissioners,  by 
virtue  of  6  &  7  Will.  4,  c.  71,  for  a  tithe  rent- 
charge  upon  such  land.  Gnjffinhoofe  v.  Dan  buz. 
5  El.  &  Bl.  746  ;  25  L.  J.,  Q.  B.  237;  2  Jur.  (N.S.) 
392  ;  4  W.  R.  131— Ex.  Ch. 


To  Bailiff.] — The  defendant,  an  attorney, 


employetl  the  plaintiff  to  levy  a  distress  for  rent 
upon  the  premises  of  an  auctioneer,  urging  him 
to  make  the  levy  forthwith,  assigning  as  a  leason 
that  there  was  a  large  quantity  of  furniture  in 
the  auction  room ;  and  by  the  warrant,  he 
directe<l  him  to  distrain  "  the  several  goods  and 
chattels  on  the  premises."  Acting  upon  thefte 
instructions,  the  plaintiff  caused  all  the  goods 
upon  the  premises  to  be  seized.  Some  of  the 
g(X)ds  so  seized  turning  out  to  be  protectetl  from 
tlistress.  the  ownere  brought  actions,  and  even- 
tually the  goods  were  restored  to  them,  and  the 
X)laintiff  incurred  costs : — Held,  that,  under  the 
circumstances,  an  indemnification  of  the  plaintiff 
against  the  consetjuences  of  pursuing  the  defen- 
dant's inst  met  ions  was  implied  by  law.  TitplU 
V.  Grane,  7  Scott,  620  ;  5  Bing.  (N.C.)  636 ;  2 
Am.  110:  y  L.  J.,  C.  P.  180. 

Held,  also,  that  the  plaiutiff^s  conduct  in  the 
pi-emises  did  not  exhibit  such  a  degi*ee  of  negli- 
gence and  want  of  skill,  as  to  afford  an  answer 
to  an  action  for  his  work  and  labour.    lb. 

Ooodi  Lawfully  Seised  for  Another's  Debt.] — 

As  a  general  rule,  where  one  person's  goods  are 
lawfully  seized  for  another's  debt,  the  owner  of 
the  goods  is  entitled  to  redeem  them,  and  to  be 
reimbursetl  by  the  debtor  against  the  money  pai<l 
to  redeem  them,  and  in  the  event  of  the  goods 
being  sold  to  satisfy  the  debt  the  owner  is 
entitled  to  lecover  the  value  of  them  from  the 
debtor  ;  and  the  right  to  indemnity  exists 
although  there  may  be  no  agreement  to  indem- 
nify, and  although  there  may  be  in  that  sense  no 
privity  between  the  owner  of  the  gootls  and  the 
debtor.  Edmuitdg  v.  Wallhififord^  54  L.  J.. 
Q.  B.  305  ;  14  Q.  B.  D.  811  :  52  L.  T.  720 ;  33 
W.  R.  647  :  49  J.  P.  649— C.  A.  Affirming  1 
Cab.  &  E.  334. 

The  defendant  bought  the  business  of  an  iron- 
monger in  his  own  name  for  his  two  sons ;  he 
paid  the  greater  part  of  the  purchase-money. 
The  banking  account  of  the  business  was  kept 
by  him,  and  he  drew  the  cheijues  on  that  account. 
A  society  having  obtained  judgment  in  an  action 
against  the  defendant,  certain  gootls  of  his  sons 
were  seized  by  the  sheriff  :  the  sons  claimed  the 
goods  ;  but  u|)oii  an  interpleader  summons  taken 
out  by  the  sheriff,  the  claim  of  the  sons  was 
barrc<l,  and  the  goods  were  sold.  They  realised 
1,300Z.,  and  this  sum  was  paid  into  court  in  the 
action  by  the  society  against  the  defendant  as  a 
security  for  what  might  be  found  due  to  the 
society  from  the  defendant  upon  taking  certain 
accounts.  The  defendant's  sons  were  afterwards 
adjudicated  bankrupts,  and  the  plaintiff  was 
ap))oiiiteil  their  trustee.    The  defendant  agreed 


with  the  plaintiff  that  in  consideration  of  his 
son's  goods  having  been  seized  and  sold  on  behalf 
of  the  society  in  respect  of  an  alleged  claim 
against  him,  he  would  pay  300/.  per  annum  to 
the  plaintiff  until  he  should  have  paid  a  sufficient 
sum  to  pay  the  trade  creditors  of  his  sons  in  full. 
The  plaintiff  having  brought  the  present  action 
to  recover  1.200/.  due  by  virtue  of  the  above- 
mentioned  agreement,  or  in  the  alternative 
1,30()/.,  the  value  of  the  goods  seized  : — Held, 
that  even  if  the  defendant's  express  [)romise  to 
pay  1,200/.  was  not  legally  binding  upon  him, 
nevertheless  the  action  was  maintainable  ;  for 
although  the  decision  upon  the  interpleader  sum- 
mons did  not  estop  the  defendant  from  shewing 
that  the  seizure  by  the  sheriff  was  unlawful, 
nevertheless  he  had  by  his  conduct  led  to  the 
seizure,  and  the  gootls  of  his  sons  had  been 
legally  taken  for  his  debt ;  the  defendant,  there- 
fore, was  bound  to  in<iemnify  his  sons,  and  the 
plaintiff,  as  their  trustee  in  bankruptcy,  was 
entitled  to  have  judgment  entered  for  him  for 
the  sum  of  1,200/,,  which  he  was  willing  to  accept 
instead  of  1,300/.,  the  value  of  the  goods  seized. 
lb. 

Delivery  of  Goods  claimed  by  Tliird  Parties.] 
— The  i)laintiffs  were  in  possession  of  certain 
trucks,  which  were  claimed  by  the  defendant, 
and  also  by  the  proprietore  of  a  colliery.  A  cor- 
respondence took  place  between  the  plaintiffs 
and  the  defendant,  in  which  the  plaintiffs  asked 
for  an  indemnity  if  they  should  deliver  up  the 
trucks  to  the  ilefendant.  The  defendant,  without 
giving  any  answer  as  to  the  indemnity,  wrote 
requiring  the  plaintiffs  to  send  the  trucks  back 
to  him,  which  they  thereupon  did.  The  colliery 
proprietors  then  brought  an  action  against  the 
plaintiffs  for  conversion  of  the  trucks  ;  and  their 
claim  proving  well  founded,  the  plaintiffs  were 
obliged  to  pay  a  sum  of  money,  in  settlement  of 
the  action,  which  they  sought  to  recover  from 
the  defendant  upon  a  contract  of  indemnity  : — 
Held,  that  there  was,  under  the  circumstances  of 
the  case,  evidence  of  an  implied  promise  to 
indemnify.  Dufjdale  v  Lorerittff,  44  L.  J.,  C.  P. 
197  ;  L.  K.  10  C.  P.  196  ;  32  L.  T.  155  :  23  \V.  R.  391. 

The  principle  upon  which  in  such  cases  a  con- 
tract of  indemnity  is  implied  is  not  confined  to 
cases  of  piincipal  and  agent,  or  employer  and 
employed.    lb. 

After  Sale  of  Shares.]  — The  plaintiff,  being 
the  holder  of  shares  in  a  mine  worked  on  the 
cost-book  principle,  sold  them  to  the  defendant, 
and  delivered  to  him  a  transfer  paper  in  the 
usual  form,  signed  by  the  plaintiff,  but  with  blank 
spaces  for  the  name  of  the  transferee.  By  taking 
this  paper  to  the  secretary  of  the  mine,  and 
tilling  u])  the  blanks  with  his  name,  the  defen- 
dant might  have  had  himself  registered  as  the 
owner  of  the  shares.  A  call  was  made,  which 
the  plaintiff  was  compelletl  to  pay,  as  he  con- 
tinuetl  to  be  the  registered  owner  of  the  shares, 
the  defendant  having  taken  no  steps  to  have  him- 
self rtgisteretl : — Held,  that  there  was  an  implied 
contract  on  the  part  of  the  defendant  to  indem- 
nify the  plaintiff  against  calls  made  u[X)n  the 
shares  while  they  remained  the  property  of  the 
defendant.  Walkrr  v.  Bartlett,  18  C.  B.  846:  25 
L.  J.,  C.  P.  263  ;  2  Jur.  (N.s.)  643 ;  4  W.  R.  681— 
Ex.  Ch. 

Retirement  of  Director.  ] — H.  and  W.  were  two 
of  the  directors  of  a  banking  conn)any.     It  was 
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agreed  at  a  meeting  of  directors  that  H.  should 
retire  from  being  a  director  anci  a  shareholder  on 
the  terms  embodied  in  a  minut<j,  as  follows  : — 
"  H.'s  shares  to  be  taken  at  par.  Release  and 
indemnity  may  be  an-anped  by  the  solicitors  of 
the  parties.  (Higned)  F.  K.,  chairman."  H. 
retired,  and  his  shares  were  cancelled.  W.  was 
not  present  at  the  meeting  at  which  this  minute 
was  passed,  but  was  aware  of  the  transaction, 
and  expressed  no  disapprobation  though  he  did 
no  act  to  ratify  it.  It  was  subsequently  deter- 
mined, under  the  winding  up  of  the  company, 
that  the  cancellation  of  H.'s  shares  was  invalid, 
and  that  he  was  a  contributor}' : — Held,  that  W. 
was  not  under  any  liability  to  indemnify  H. 
against  the  liabilities  of  the  company  arising 
after  H.'s  retirement.  Walker,  Et  parte,  St. 
Mar ylehone  Banking  Co,,  In  re,  26L.J.,  Ch.  261  ; 
2  Jur.  (N.S.)  121G  ;  o  W.  R.  26— L.JJ. 

Ezpexues  of  Captain  of  Ship.] — When  the 
owners  of  a  ship  instruct  the  cai)tain  to  make 
purchases  in  a  foreign  country,  and  to  draw  bills 
upon  them  in  payment,  the  promise  implied  by 
law  is  not  a  promise  tOHCcept  or  pay  the  bills, 
but  a  promise  to  indemnify  the  captain  against 
any  loss  or  damage  suscained  by  him  from  having 
drawn  the  bills.  Hnntlry  v.  Sanderson,  1  C.  &  M. 
467  ;  3  Tyr.  469  :  2  L.  J.,  Ex.  204. 

Where  a  master  of  a  ship  which  was  damaged 
by  perils  of  the  sea  (being  exclusively  the  agent 
of  the  shipowner,  in  onlering  repairs  or  borrow- 
ing money  on  bottomry  bond  for  such  repairs) 
hypothecated  at  a  foreign  port  by  a  bottomry 
bond  for  necessary  repaii"s,  the  ship,  freight  and 
cargo,  amongst  which  were  the  plaintiff's  goods, 
and  in  consequence  of  the  ship  and  freight 
realising  less  than  the  sum  borrowed,  the  plaintiff 
was  obliged  to  contribute  towaidsthe  difference, 
and  also  to  pay  his  i)roportion  of  the  costs  of  a 
suit  instituted  in  the  Court  of  Admiralty  by  the 
obligee  of  the  bond  : — Held,  that  the  plaintiff 
might  maintain  an  action  against  the  owner  of 
the  ship  on  an  implie<l  promise  to  indemnify. 
BefUfon  v.  Duncan.  3  Ex.  644  ;  18  L.  J.,  Ex.  169  ; 
14  Jur.  218— Ex.  Ch. 

A  captain  of  a  ship,  in  order  to  avoid  expense, 
accepted  the  offer  of  a  company  to  tranship 
some  goods  temporarily  on  board  one  of  their 
vessels.  The  goods  were  afterwards  removed  to 
another  vessel  for  the  greater  convenience  of  the 
company,  but  it  was  unfit  to  hold  the  goo<ls,  and 
they  were  lost.  The  captain,  at  the  end  of  his 
voyage,  declined  to  pay  the  value  of  the  goods  to 
the  consignees,  who  held  the  bills  of  lading  ;  he 
was  then  sued,  and  judgment  was  given  against 
him.  In  an  action  to  be  reirabursetl  the  damages, 
and  the  costs  of  the  proceetlings  against  the 
captain  : — Held,  that  the  company  was  bound  to 
pay  the  value  of  the  goods  only,  and  not  the  costs 
of  the  action,  as  it  ought  not  to  have  been 
defended.  lionnebfirg  v.  Falkland  IxUind*  Co., 
17  C.  B.  (N.s.)  1  :  34  L.  J.,  C.  P.  34  ;  10  Jur. 
(N.S.)  940  ;  10  L.  T.  530  ;  12  W.  R.  714. 

The  ])laintiffs  were  the  registered  mortgagees 
)f  forty-eight  sixty -fourth  shares  in  a  ship,  the 
defendants  being  the  owners  of  the  residue  of 
such  shares.  The  captain,  having  incurred  a  debt 
for  necessary  disbursements  ma^le  by  him,  insti- 
tuted i)rocee<lings  in  rem  against  the  ship  and 
arrested  her  in  the  Admiralty  Division.  The 
plaintiffs,  in  order  to  obtain  the  relea,se  and  get 
possession  of  the  ship,  paid  the  captain's  claim, 
together  with  the  costs  of  the  proceedings : — 
Held,  that  as  the  plaintiffs  were  compelled  under 


pressure  of  law  to  pay  the  sum  in  question  in 
order  to  i-elease  the  ship  from  arrest  and  get 
possession  of  her,  there  was  an  implied  promise 
on  the  part  of  the  defendants  to  repay  them 
that  sum,  inasmuch  as  the  mortgagor  and  the 
defendants  (the  co-owners)  were  liable  to  the 
captain  for  the  disbursements  made  by  him. 
rL  Orchis,  59  L.  J..  P.  31  ;  15  P.  D.  38  ;  62 
L.  T.  407  ;  38  W.  R.  472 ;  6  Asp.  M.  C.  51)1— 
C.  A. 

On  Sale  of  Equity  of  Redemption.] — There  is 
an  implied  promise  by  the  purchaser  of  an  equity 
of  redemption  to  indemnify  the  vendor  against 
the  mortgage  debt.  Bridgman  v.  Daic.  40  W.  R. 
253. 

Mortgagee  postponing  Charge  at  Mortgagor's 
Bequest.] — Where,  at  the  request  of  a  mortgagor, 
a  second  mortgagee  ix)stpones  his  charge  for  the 
purpc»se  of  facilitating  a  further  charge  for  the 
benefit  of  the  mortgagor,  the  court  will  imply  a 
[iromise  on  the  i)art  of  the  mortgagor  to  indemnify 
the  second  mortgagee,  and  allow  a  proof  against 
tBe  banki-upt  moitgagor's  estate  for  the  amount 
which  the  second  mortgagee  would  have  received 
out  of  the  proceeds  of  sale  of  the  estate  if  he  had 
not  consented  to  postpone  his  charge.  Ford^  Er 
pai'te,  Chrippell,  In  re,  55  L.  J.,  Q.  B.  406  ;  16 
Q.  B.  D.  305— C.  A. 

Bail.] — A.  entered  into  a  recognizance  of  bail 
for  B.  on  the  removal  by  certiorari  of  an  indict- 
ment for  conspiracy.  B.  was  convicted,  and  the 
recognizance  was  estreated  for  nonpayment  of 
the  prosecutor's  costs : — Held,  that  A.  might 
maintain  an  action  against  B.  as  upon  an  implied 
indemnity.  Jones  v.  Orch/ird,  16  C.  B.  614  ;  24 
L.  J.,  C.  P.  229  :  1  Jur.  (N.S.)  936. 

Bequest  to  get  Bills  aeoepted  against  Bill  of 
Lading — Forgery.] — The  defendant,  a  merohant 
at  Newcastle,  was  a  customer  of  the  plaintiffs, 
bankers  at  Newcastle,  whose  London  agent  was 
the  Union  Bank  of  London.  H.,  a  merchant  at 
Wolgast,  in  Prussia,  wrote  to  the  defendant  that 
he  was  inclined  to  consign  to  him  a  cargo  of 
wheat,  and  asking  for  how  much,  and  at  what 
date,  the  defendant  would  open  for  him  a  credit 
in  London.  The  defendant  wrote  in  reply  :  "You 
may  di-aw  against  transmittal  of  bill  of  lading  at 
30x.  to  32*.  per  quarter  in  advance  for  your  best 
yellow  wheat,  on  our  account,  at  fourteen  days, 
one,  two,  or  three  months'  date  on  the  Union 
Bank  of  London."  H.  afterwanls  wrote  to  the 
defendant  that  he  was  about  to  consign  to  him 
8,320  scheffeLs  of  wheat,  shipped  by  the  vessel 
"Anna,"  Captain  K.,  and  that  he  annexed  duplicate 
bill  of  lading.  On  the  same  day  H.  wrote  to  the 
Union  Bank  that  he  had  drawn  on  them  six  bills 
of  exchange  for  400^.  each,  for  account  of  the 
defendant.  The  Union  Bank  having  no  instruc- 
tions, sent  the  letter  to  the  plaintiffs.  Messrs.  B. 
and  C.  afterwards  presented  to  the  Union  Bank, 
for  acceptance,  six  bills  of  exchange  for  400/. 
each,  drawn  and  indorsed  by  H.,  together  with  a 
paper  writing,  purporting  to  be  a  bill  of  lading, 
indorsed  by  H.  in  blank.  The  plaintiffs  having 
sent  to  the  defendant  the  letter  which  H. 
addressed  to  the  Union  Bank,  the  defendant 
came  to  the  plaintiffs'  bank,  and  had  some  con- 
versation with  the  manager,  respecting  the  cargo 
of  wheat  supix)sed  to  have  been  shipped  by  H., 
when  the  defendant  said, "  it  was  a  large  amonnt, 
and  that  they  must  only  accept  against  the  bill 
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-of  lading."  The  defendant  then  wrote  to  the 
plaintiffs,  as  follows  :  "We  shall  feel  obliged  by 
your  requesting  the  Union  Bank  of  London  to 
.accept  the  drafts  of  Mr.  H.  for  2.40()Z.,  against  pro- 
perly indorsed  bill  of  lading  of  8.320Z.  scheffeLs  of 
■wheat,  per '  Anna/  F.  K.,  master,  on  our  account." 
The  Union  Bank,  at  the  i-equest  of  the  plaintiffs, 
accepted  the  drafts,  and  the  plaintiff  debitetl  the 
defendant  with  the  amount.  Before  the  draft 
became  due  it  was  discovered  that  the  bill  of 


recover  compensation  against  the  tramway  com- 
pany, who  at  once  gave  notice  of  the  action  to 
the  plaintiffs,  who  passed  on  the  notice  to  the 
defendants,  and  claimed  to  be  indeninitied  by 
them.  The  defendants  repudiated  all  I'esponsi- 
bility  or  liability,  and  refused  to  have  anything 
to  do  with  the  defence  of  the  action.  The  action 
was  eventually  compromisetl  by  the  plaintiffs, 
who  paid  to  H.  110^.  for  damages  and  costs, 
and  also  incurred  costs  themselves  in  defending 


lading  was  forged,  and  that  no  cargo  was  shipped  '  the  action  up  to  the  compromise  and  in  com 


•on  boanl  the  "  Anna."  H.  was  afterwards  con- 
victed of  uttering  a  forgeil  bill  of  lading.  The 
Union  Bank  having  paid  the  bilU,  and  debited 


promising  to  the  amount  of  18/.  1*.  4d,  : — Held, 
that  the  plaintiffs  could  not  recover  the  co-^ts 
paid  to  H.,  or  the  costs  incurred  in  defending 


the  plaintiffs  with  the  amount : — Held,  that  the  '  or  compromising  the  action,  although  the  costs 
plaintiffs  were  cntitleil  to  recover  the  amount  |  were  reasonably  incurred,  and  though  the  piain- 
from  the  defendant  on  an  implied  contract  to !  tiffs  did  in  fact  benefit  the  defendants  in  so 
indemnif  V  them.  Wood4tv.  T fiiedeuiann,  I  B..&,C.\mcvLrring  them  by  reducing  the  claim  of  H. 
478  ;  10  W.  R.  846.  FUker  v.  Val  de  Trarers  Asphalte  Paring  Co., 

45  L.  J.,  C.  P.  479  ;  1   C.  P.  D.  511  ;  35  L.  T. 

Breaoh  of  Trait.] — Where  there  are  two  '  366. 
trustees  and  the  management  of  the  trust  is  left  H.  having  contracted  with  the  plaintiffs,  who 
in  the  hands  of  one,  and  the  acting  trustee  were  carriers,  for  the  carriage  of  two  pictures 
•commits  a  breach  of  trust,  the  passive  trustee  is  from  London  to  Paris,  the  plaintiffs  contractetl 
not  entitled  to  an  indemnity  from  the  acting  with  a  railway  company  for  the  carriage  by 
trustee,  unless  there  are  some  special  circum-  them  of  the  pictures  over  a  part  of  the  distance, 
stances,  as  where  the  acting  trustee  is  the  solicitor  1  The  pictures  were  damaged  on  the  journey  by 
for  the  trust,  or  has  derived  a  pei-sonal  benefit  the  negligence  of  the  com{)any.  H.  thereupon 
from  the  breach  of  trust.  Lttckhurt  v.  B^illy  brought  an  action  against  the  plaintiffs,  who 
^25  L.  J.,  Ch.  697)  and  Thoiup»on  v.  Finch  (8  gave  notice  of  it  to  the  company,  and  requested 
De  G.  M.  &  G.  560)  distinguished.  Bah  in  v.  I  them  to  defend  it.  They  refusecl,  and  told  the 
Hv/fhe*.  55  L.  J.,  Ch.  472 ;  31  Ch.  D.  390 ;  54  plaintiffs  to  take  their  own  course.  The  plain- 
L.  T.  188;  34  W.  R.  311— C.  A.  See  further  tiffs  defendetl  the  action  brought  against  them 
Trust  and  Trustee.  .  by  H.  without  success,  and  then  brought  an 

I  action  against  the  company  to  recover  not  only 

Voluntary  Paymenti.]  —  It  has  always  been  1 1  he  damages  found  by  the  jury  to  have  been 
•clear  that  a  purely  voluntary  payment  cannot  be  i  sustained  by  H.,  but  also  the  costs  of  the 
recovered  back.  Voluntary  paymenta  may  be  i  unsuccessful  defence.  The  company  paid  the 
<livided  into  two  classes.  Sometimes  money  has  damages  into  court,  and  disputecl  their  liability 
been  expended  for  the  benefit  of  another  in  such  '  as  to  the  costs  : — Held,  that  the  costs  were  not 
circumstances  that  an  option  is  allowed  him  to  I  recoverable,  inasmuch  as  they  could  not  be  con- 
Adopt  or  decline  the  benefit  ;  in  this  case,  if  he   sideretl  as  the  natural  consequence  of  the  default 


Adopts  the  benefit,  he  will  b<}  liable  to  repay  the 
money  exj)ended  ;  but  if  he  declines  the  Ixincfit, 


of  the  company,  the  contracts  between  H.  and 
the  plaintiffs,  and  between  the  plaintiffs  and  the 


he  will  not  be  liable.    But  sometimes  the  money  ,  company,  having  been  separate  and  independent, 
is  expended  for  the  benefit  of  another  pei"son  in  I  Bajrendale  v.  L.  C.  <$•  2>.  Ry.^  44  L.  J.,  Ex.  20  ; 


such  circumstances  that  he  cannot  help  accepting 

the  benefit,  in  fact,  that  he  is  bound  to  accept  it ; 

in  this  case  he  hiis  no  opportunity  of  exercising 

Any  option,  and  he  will  be  under  no  liability — 

per  Lord  Esher,  M.R.  Leigh  v.  Bickesun,  54  L.  J., '  supra,  col.  1325. 

Q.  B.  18  ;  15  Q.  B.  D.  64  ;  52  L.  T.  791  ;  33  W.  R. 

539. 


L.  R.  10  Ex.  35  ;  32  L.  T.  330  ;  23  W.  R.  167— 
Ex.  Ch. 


Of  Diftreii.]  —  See    Toplig   v.   Orane, 


Canied  by  Action  of  Captain  of  Ship.]— 

See  supra,  col.  1327. 

To  Tmit6€i.] — See  Trust  and  Trustee. 

To    Ezecnton    and    Adminiitratora.  ]  —  See 
Executor  and  Administrator. 


Against  Coiti.] — If  A.  at  the  desire  of  B. 
commence  an  action  for  his  benefit.  A.,  being 
liable  to  the  attorney  for  the  costs,  may  main- 
tain an  action  against  B.,  on  such  indemnity, 
althongh  he  has  not  paid  the  attorney.  Bulloch 
y,  Lloyd,  2  Car.  &  P.  119. 

On  Salei  of  Land.] — See  Vendor  and  Pur- 

ConieqnenoM  of  Accident.  ] — The  plain- ,  chaser. 

tiffs  Were  contractors  for  the  construction  and . 

maintenance  of  a  tramway  belonging  to  a  tram- 1     To  Agent  by  Principal.] — See  Principal  and 

way  company  with  the  company,  and  in  order  i  Agent. 

to  carry  out  their  contract  they  entered  into  a 

•contract  with  the  defendants,  by  which  they  '     Against  Calli.]— iS^-tf  Company. 

undertook  the  construction  and  maintenance  of 

the  asphalte  paving  of  the  tramway.    When  H. 

was  lawfully  driving  along  the  public  highway 

on  which  the  tramway  was,  he  was  by  reascm  of  a  | 

hole  in  the  asphalte  paving  of  the  tramway  (due  i 

to  the  negligence  of  the  defendants  in  carrying  i  PJUJJTS  AND  ENQRA VINOS. 

out  their  contract),  thrown  out  of  his  cart  antl . 

injured     He  therefore  commenced  an  action  to  ,  See  COPYRIGHT. 
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1.  Pn^im,  1331. 

2.  Officers,  1332. 

3.  Pristmerg, 

a.  Treatment  of,  1334. 

h.  Expenses  caused  by.  1335. 

c.  Proceedings  against,  1336. 

d.  Escape— *S!p<'  Criminal  Law. 

e.  Bail — See  Criminal  Law. 

4.  Colonial^ See  Colony. 


1.  Prison. 

Lands  pnrohaied  for  Priion  Pnrpoaei  Yeiting 
in  Prison  Commiaiioners.] — In  ixQl  the  justices 
of  the  county  of  M.  bought  land  covered  with  | 
houses  subject  to  leases  for  long  terms,  several 
years  of  which  remained  unexpired     The  land  i 
and  the  houses  were  conveyed  to  the  clerk  of  the  j 
peace    for    the    county    "  upon    trust    for    the 
justices  of  the  county  of  M.,  for  the  purposes  of 
the  Prisons  Act,  1855,  and  upon  or  for  no  other  j 
trust,  intent,  or  purpose  whatsoever."    The  land  | 
and  houses  were  never  used  as  part  of  the  prison,  j 
An  action  having  been  brouglit  to  try  whether 
the  reversion  in  the  land  and  houses  was  in  the 
prison  commissioners  or  the  justices,  the  defen- 
dant proposed  to  adduce  as  evidence  the  minutes 
of  the  proceedings  of  the  justices  in  order  to 
shew  that  the  land  had  been   bought  for  the 
purpose    of    rendering  the    prison  more    com- 
moclious  or  safe  : — Held,  that  the  reversion  in 
the  land  and  the  houses  standing  thereon  had 
passed  to  the  prison  commissioners  by  virtue  of 
the  Prisons  Act,  1877.     Prigim  Cammissumers  v. 
Middlesex  {Clerk  of  the  Peaee).  61  L.  J.,  Q.  B. 
438  ;  9  Q.  B.  D.  506  ;  46  L.  T.  864  ;  30  W.  R. 
881  :  46  J.  P.  740— C.  A. 

Per  Jessel,  M.R. :  That  the  conveyance  having 
been  executed,  the  minutes  of  the  pi-oceedings  of 
the  justices  were  inadmissible  as  evidence  shew- 
ing the  purpose  for  which  the  land  and  houses 
had  been  bought.    Ih. 

Order  made  by  Juiticei  for  Enlargement  of— 
Neoessary  Notice.]- By  28  &  29  Vict.  c.  126, 
s.  24,  the  necessity  for  the  alteration  or  enlarge- 
ment of  an  existing  prison  shall  be  proved  by 
the  presentment  of  two  or  more  visiting  justices, 
and  the  consideration  of  such  a  presentment 
shall  not  be  entertained  unless  not  less  than  three 
weeks'  notice  has  been  given  in  some  newspaper, 
circulating  in  the  district  of  the  prison  authority, 
of  their  intention  to  take  the  sjime  into  con- 
sideration at  a  time  and  place  to  be  stated  in  the 
notice.  Due  notice  having  been  given  that  the 
presentment  of  justices  as  to  certain  gaols  would 
be  taken  into  consideration  at  the  April  quarter 
sessions  for  a  county,  the  ])rcsentment  was  taken 
into  consideration  at  those  sessions,  and  it  was 
resolved  that  the  matter  should  be  referred  to  a 
select  committee  to  inquire  into  it,  and  report  to 
the  October  sessions.  At  the  October  sessions 
the  report  was  taken  into  consideration  without 
any  fresh  notice  having  been  given,  and  an  order 
was  made  in  conformity  with  the  report : — Held, 
that  the  power  of  adjournment  was  inherent  in 
the  sessions,  and  that  it  was  competent  to  the 
court  to  adjourn  the  matter  from  the  April  to 
the  October  sessions ;  that  they  had  in  effect 
done  so,  though  not  formally :  that  a  fresh  notice 
for  the  October  sessions  was  not  necessarv  ;  and 


that  the  ortler  was  therefore  valid.  i2ef^.  v.  Went^ 
liHfreland  JJ.,  9  B.  &  S.  288  ;  37  L.  J.,  M.  C. 
115  ;  L.  R.  3  Q.  B.  457  ;  18  L.  T.  326  ;  16  W.  R. 
763. 

Newgate.] — The  corporation  of  London  was. 
not  authorised  by  4  Geo.  4,  c.  64,  to  make  any 
ordere  for  the  regulation  of  Newgate,  which 
prevented  justices  of  the  peace  for  the  county 
of  Middlesex  from  committing  persons  charged 
with  misdemeanor  to  that  gaol.  Ri-x  v.  CVi/w*, 
6  A.  &  E.  226  ;  1  N.  &  P.  515  ;  7  Car.  &  P.  720  ; 
6  L.  J.,  M.  C.  81. 

The  clerk  of  the  sessions  of  gaol  delivery  of 
Newgate  is  not  entitled  to  any  fee  in  respect  of 
convicts  sentenced  to  imprisonment  with  hard 
labour.  Beg.  v.  Balur,  2  K.  &  P.  375 ;  7  A.  &  E. 
502. 

For  Criminal  Offenden  only.]  —  By  52 


Geo.  3,  c.  ccix.,  Newgate  is  made  a  prison  for  the 
reception  of  criminal  offenders  only  ;  therefore 
a  pereon  committed  by  civil  process  cannot  be 
detained  there.  Manters^  In  re,  33  L.  J..  Q.  B. 
146  ;  9  L.  T.  733. 

Bv  12  &  13  Vict.  c.  14,  s.  2.  in  default  of 
distress  whereon  to  levy  a  poor  or  highway  rate 
with  costs,  two  justices  are  empoweretl  to  issue 
their  warrant  of  commitment  against  the  person 
in  default  to  the  common  gaol  or  house  of  correc- 
tion for  any  time  not  excee<ling  three  calendar 
months,  unless  the  sums  thereiu  mentioned  be 
sooner  paid.  Defaulters  in  payment  of  rates, 
the  payment  of  which  might  be  enforced  under 
this  statute,  were  committed  to  Whitecross-street 
prison  and  Newgate: — Helil,  that  the  warrants- 
of  commitment  were  civil  and  not  criminal  pro- 
cess, and  therefore  the  commitment  to  White- 
cross-street  priFon  was  right,  and  the  commitment 
to  Newgate  was  wrong.  Brg.  v.  Whitecrois-ii^reet 
Prmtn  iGocenwr),  6  B.  &  S.  871  ;  34  L.  J., 
M.  C.  193:  11  Jur.  (N.s.)  970:  12  L.  T.  543; 
13  W.  R.  1017  ;  10  Cox,  C.  C.  134. 

Home  of  Correotion  in  Coldbath-fteldi.]  — 

The  governor  of  the  house  of  correction  in 
Coldbath-tields  is  justified  in  refusing  to  receive 
a  person  committed  for  default  in  payment  of 
rates  under  20  &  21  Vict.  c.  cxviii.  s.  14,  relating 
to  Islington.  Reg,  v.  Chldhath-iieldit  (Goremar\ 
6  B.  &  S.  3.52  :  34  L.  J.,  M.  C.  137  ;  13  W.  R. 
681,  1017;  10  Cox,  C.  C.  125. 

Inqneit  on  Prisoner  —  Jnrisdiotion.]  —  Not- 
withstanding the  transfer  of  prisons  to  the 
secretary  of  state  by  the  Prison  Act,  1877,  a 
prison,  as  to  which  no  rules  have  been  made 
under  s.  30  of  the  act,  and  which  at  the  com- 
mencement of  the  Prison  Act,  1865,  was  a  prison 
l^elonging  to  a  county,  is  still  the  county  prison, 
although  locally  situate  within  the  limits  of  a 
city,  and  therefore  the  jurisdiction  to  hold 
inquests  on  prisonera  dying  in  such  prisons  is  in 
the  coroner  for  the  city,  and  such  juristliction  is 
not  affected  by  s.  171,  sub-s.  1,  of  the  Municipal 
Corporations  Act,  1882.  Req.  v.  Bohinmm,  1^ 
Q.  B.  D.  322  :  57  L.  T.  275  ;  35  W.  R.  843 ;  16 
Cox,  C.  C.  287  ;  .52  J.  P.  22. 

2.  Officers. 

Liability— Detaining   Wrong   Person.]— The 

keeper  of  a  prison  w^ho  receives  and  detains  one 
apprehende<l  and  charged  in  his  custody  under  a 
warrant,  runs  the  risk  of  the  warrant  having  been 
execute*!  against  the  proper  person  ;  and  though 
acting  bon^  fide,  and  without    the    means  of 
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ascertaining  the  identity  of  the  individual  named 
in  the  warrant,  he  is  liable  to  an  action  for  false 
imprisonment,  if  by  the  mistake  of  the  officer  to 
whom  it  was  directed,  it  was  executed  against 
another.  Aaron  v.  Alexander ^  8  Camp.  35  ;  13 
R.  R.  742.    And  see  White  v.  Taylor,  4  Esp.  80. 


False    Imprisonment  —  Protection    of 


Warrant.] — The  governor  of  a  prison  is  protected 
in  obeying  a  warrant  of  commitment,  valid  on 
the  face  of  it,  and  au  action  for  false  imprison- 
ment will  not  lie  against  him  for  the  detention 
of  a  prisoner  in  pui-suance  of  the  terms  of  such 
warrant.  The  plaintiff  having  been  convicted 
by  a  court  of  summary  jurisdiction  and  sentenced 
to  seven  days'  imprisonment,  a  warrant  of  com- 
mitment wa8  issued  directing  that  the  ph\intiff 
should  be  imprisoned  in  a  certain  gaol  for  seven 
days.  The  plaintiff  was  arrested  on  August  24, 
and  lodged  in  prison  on  August  25.  The  governor 
of  the  gaol  kept  the  phiintiff  in  prison  until  and 
during  August  31  : — Held,  that,  whether  or  not 
the  plaintiff's  sentence  ran  from  August  24  or 
August  25,  the  governor  was  piotected  by  the 
warrant,  and  was  not  liable  to  an  action  for  false 
imprisonment  in  respect  of  the  plaintiff's  deten- 
tion on  August  81.  HendergoH  v.  Pi-exton,  57 
L.  J.,  Q.  B.  607  ;  21  Q.  B.  D.  362  ;  36  W.  R.  834 ; 
52  J.  P.  820— C.  A.  Affirming  59  L.  T.  334  ;  16 
Cox,  C.  C.  445. 

M.  was  committed  for  a  contempt  of  court  in 
not  answering  to  a  bill  in  chanceiy.  She  was 
taken  to  gaol  under  a  warrant  addressed  to  the 
gaoler,  which  sheweil  on  the  face  of  it  the  cause 
of  her  committal.  The  plaintiff  in  the  suit  did 
not  bring  her  to  the  bar  of  the  court  within 
thirty  days ;  but  the  gaoler  did  not  discharge 
her : — Held,  that  the  duty  was  cast  in  express 
terms  on  the  gaoler  by  11  Geo.  4  &  1  Will.  4, 
c.  86, 8. 15,  to  (lischar^e  the  pei-son  in  his  custody 
under  such  circumstances,  and  as  the  wan-ant 
gave  him  notice,  he  was  bound  to  discharge  her 
after  the  lapse  of  thirty  days,  without  an  order 
from  the  sheriff  or  the  Court  of  Chancerv  ;  and 
that  an  action  of  trespass  would  lie  against  him 
for  detaining  her.  MiHttte  v.  Hvm^  38  L.  J.,  Q.  B. 
236  ;  L.  K.  4  Q.  B.  486  ;  20  L.  T.  606  ;  17  W.  R. 
729. 

The  plaintiff,  having  obtaincil  judgment  against 
F.  in  an  action  of  assault  and  false  imprisonment, 
sued  out  a  ca.  sa.,  whereon  F.  was  taken  and 
committed  to  the  Queen's  prison,  of  which  the 
defendant  was  the  keeper.  F.  afterwards  peti- 
tioned the  Court  of  Bankruptcy  for  his  discharge, 
under  5  &  6  Vict.  c.  116,  and*  7  &  8  Vict.  c.  96^ 
and,  having  obtained  from  the  commissioner  an 
order  for  his  discharge,  was,  in  obetlience  thereto, 
discliarge<l  by  the  defendant  accordingly.  The 
plaintiff  having  biought  an  action  against  the 
defcndunt  for  an  escape  : — Htkl,  that,  whether 
this  was  or  was  not  a  debt  from  which  the  com- 
missioner had  power  to  discharge  the  prisoner, 
the  defendant  was  protectetl,  being  bound  to 
obey  the  onler  of  the  commissioner,  who  was 
acting  judicially,  in  a  matter  over  which  he  had 
jurisdiction.  J  ho  mat  v.  lludton,  14  M.  &  W. 
353 ;  2  D.  &  L.  878 ;  14  L.  J.,  Ex.  283  ;  9  Jur. 
627. 

The  plaintiff  was  imprisoned  under  an  attach- 
ment for  a  contempt  incurred  by  him  in  disobey- 
ing an  order  of  the  chancery  division,  which 
directed  him  to  lodge  a  certain  sum  of  money  to 
the  cretlit  of  a  cause.  The  attachment  onler  did 
not  specify  the  length  of  time  for  which  the 
plaintiff  was  to  1x3  detained  in  custody.    At  the 


expiration  of  a  year  from  the  date  of  his  arrest, 
the  plaintiff  required  the  defendant,  who  was 
governor  of  the  gaol  in  which  lie  was  imprisoned, 
to  discharge  him,  but  the  defendant  i^efused  to 
do  so,  on  the  ground  that  the  plaintiff  ha(^l  not 
obtained  an  onler  for  his  discharge  from  the  court 
out  of  which  the  process  of  contempt  had  issued : 
— Held,  that  until  such  onler  ha<l  been  obtaine<l, 
the  plaintiff  was  not  entitled  to  be  discharged, 
and  therefore  that,  as  no  such  onler  had  been 
made,  an  action  for  false  imprisonment  did  not 
lie  for  the  detention  of  the  plaintiff  in  custody 
under  the  attachment  order  for  a  period  exceed- 
ing a  vear.  Graares  v.  Kcent'^  4  Ex.  D.  73  ;  40 
L.  T.  216;  27  W.  R.  416.  S.  P.,  McComhe  v. 
Gray,  4  L.  R.,  Ir.  432. 

Superannuation — Compensation —Liability  of 
County  to  Pay.] — At  the  time  of  the  passing  of 
the  Prisons  Act,  1877,  C.  was  the  governor  of  a 
prison,  which,  purauant  to  that  statute,  was 
transferred  to  the  Secretary  of  State  for  the  Home 
Department.  The  justices  of  M.  ha<l  been  the 
local  authority  hHving  control  of  the  prison. 
C.  retired  from  his  appointment  soon  after  the 
coming  into  force  of  that  act,  and  the  commis- 
sioners of  the  ti*ea8ury  awarded  to  C.  an  annuity 
of  562Z.  13*.  \d.,  and  apportioned  it  as  follows  : — 
429Z.  6*.  ^d.  to  be  bonie  b}'  the  justices  of  M., 
and  133^.  6«.  8<f.  to  be  borne  by  grants  provided 
by  parliament.  At  the  time  of  his  retirement  C. 
was  less  than  sixty  years  of  age,  and  he  had  not 
become  incapable  from  sickness,  age,  or  infirmity, 
or  injury,  of  executing  his  office  in  person,  and 
he  retireti  for  the  purpose  of  facilitating  improve- 
ments in  the  management  of  the  prison.  The 
justices  having  declined  to  pay  the  sum  of 
429/.  6*.  8<f. : — Held,  that  the  commissioner  had 
jurisdiction  to  apportion  the  annuity  granted  to 
C.  in  the  manner  above  mentioned,  and  that  a 
mandamus  would  lie  to  compel  the  justices  of  M. 
to  pay  the  amount  apportioned  upon  them. 
Middlesex  JJ.  v.  Reg.  53  L.  J.,  Q.  B.  505  :  9 
App.  Cas.  757 ;  51  L.  T.  513  ;  33  \V.  R.  49  ;  15 
Cox,  C.  C.  542  ;  48  J.  P.  104— H.  L.  (E.) 


3.  Prisoners. 
a.  Treatment  of. 

<  ( Criminal  Prisoner  *' — Keaning  of.  ] — A  pei*son 
committed  to  prison  under  6  &  7  Vict.  c.  73,  s.  32, 
and  23  &  24  Vict.  c.  127,  s.  26,  for  acting  as  a 
solicitor,  though  not  duly  qualified,  is  a  "  criminal 
prisoner"  within  28  6:  29  Vict.  c.  126,  s.  4,  which 
enacts  that  "criminal  prisoner  shall  mean  any 
prisoner  charged  with  or  convicted  of  a  crime." 
Such  a  peivon  is  not  entitled  to  be  treated  as  a 
misdemeanant  of  the  first  cla'^s  by  40  &  41  Vict, 
c.  21,  8.  41.  Otthorne  v.  Jlihnan,  56  L.  J.,  Q.  B. 
263  ;  18  Q.  B.  D.  471  ;  56  L.  T.  808  ;  35  W.  R. 
397  ;  51  J.  P.  437— C.  A.  Reversing  16  Cox,  C.  C, 
138. 

A  person  who  is  committed  to  prison  in  default 
of  distress  for  nonpayment  of  a  sum  of  money 
adjudged  to  be  pai<l  by  a  court  (»f  summarj' 
juris<liction  on  an  information  under  s.  31  of  the 
Vaccination  Act,  1867,  is  a  "criminal  prisoner" 
within  the  meaning  of  the  Prisons  Act,  1865, 
s.  5,  and  must  be  tretited  as  such  while  in  prison. 
Kennard  v.  Slmmom,  50  L.  T.  28  ;  15  Cox,  C.  C. 
397  ;  48  J.  P.  551. 


Hard  Labour — Nonpayment  of  Penaltiee.]  — 

The  5th  section  of  tiie  Summary  Jurisdiction. 
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Act,  1879,  authorises  the  infliction  of  imprison- 
ment with  hard  Labour  for  default  in  payment 
of  a  penalty  atljudged  to  be  paid  by  a  summary 
conviction  whei-e  the  act  on  which  the  conviction 
is  founded  authorises  the  infliction  of  imprison- 
ment with  hard  labour  h&  a  punishment  for  the 
offence.  JRfiff.  v.  Tynemonth  JJ.^  65  L.  J.,  M.  C. 
181  :  16  Q.  B.  D.  647  ;  54  L.  T.  386 ;  16  Cox, 
C.  C.  74  ;  50  J.  P.  454. 

Whether  a  statute  which  authorises  the 
punishment  of  an  offence  with  a  penalty,  or  in 
the  discretion  of  the  court,  with  imprisonment 
with  or  without  hard  labour,  is  an  act  which 
authorises  the  punishment  of  imprisonment  with 
hard  labour  within  the  meaning  of  the  exceptions 
in  8.  5  of  the  Summary  Jurisdiction  Act,  1879, 
quaere.  Beg,  v.  Tynemmith  J  J.  (16  Q.  B.  D.  647) 
not  followed.  Iteg.  v.  Turnhull^  16  Cox,  C.  C. 
110. 

ClasBifioation  of.]— Trespass  will  lie  against 
the  governor  of  a  prison  for  causing  a  prisoner 
to  be  removed  by  force,  or  threats  of  force,  from  i 
one  division  of  the  prison  to  another,  in  which  j 
he  ought  not  by  law  to  be  confined,  although  he  i 
Acts  in  obedience  to  a  rule  issued  by  the  secre- ' 
tary  of  state,  if  such  rule  is  not  in  accordance  I 
with  the  statutes  as  to  the  classification  of  the  ' 
prisoners.  Cobhctt  v.  Griy,  4  Ex.  729  ;  19  L.  J.,  | 
Ex.  137.  I 

The  secretary  of  state  is  also  liable  to  an  action  i 
if  he  improperly  directs  the  gaoler  so  to  remove  | 
all  peraons  of  a  certain  class,  and  a  gaoler  does  i 
remove  a  person  coming  within  that  class.    Ih.   ' 

Bemoval  when  Insane.] — A  prisoner  for  debt  > 
in  the  Queen's  prison  who  becomes  insane  may  | 
be  removed  to  Bethlehem  hospital  by  a  warrant 
of  a  secretary  of  state,  upon  the  proper  medical 
certificates,  under  s.  14  of  the  Queen's  Prison 
Act  (5  &  6  Vict.  c.  22).  Gore  v.  Grty,  16  C.  B. 
(N.S.)  56  ;  33  L.  J.,  C.  P.  109  ;  10  Jur.  (N.s.)  203  : 
9  L.  T.  693 ;  12  W.  R.  213— Ex.  Ch. 


b.  ExpoDses  caused  by. 

Beformatory — Ezpenie  of  providing  requisite 
Clothing  for  Prisoner.]— By  the  Prisons  Act. 
1877,  the  "  prison  authority,"  constituted  under 
the  Prisons  Act,  1865,  s.  5,  is  relieved  from  the 
obligation  of  defraying  the  expense  of  clothing 
requisite  for  the  admission  of  a  youthful  offender 
to  a  reformatory  school  under  the  Reformatory 
Schools  Act,  1867,  ss.  14,  23  ;  for  expenses  of 
that  description  fall  within  the  definition  of 
*•  maintenance  of  a  prisoner"  contained  in  the 
Prisons  Act,  1877,  s.  57,  and  must  be  defrayed  out 
of  moneys  provided  by  parliament,  under  s.  4. 
Prison  ComrnhxiotwrH  v.  Liverpool  Corporation, 
49  L.  J.,  Q.  B.  431  :  5  Q.  B.  I).  332  ;  42  L.  T. 
S38  ;  29  W.  R.  6  ;  44  J.  P.  616— C.  A. 

Kaintenanoe  of,  when  SemoYod  to  Asylnm — 
TTpon  what  Funds  Chargeable.]— Where  a  pauper 
prisoner  without  a  settlement  becomes  insane 
during  confinement  in  a  prison  to  which  the 
Prison  Act,  1877,  applies,  the  expenses  of  inquir- 
ing into  his  insanity  and  of  removing  him  to  a 
county  lunatic  asylum,  and  of  his  maintenance  in 
such  asylum  during  the  currency  of  his  sentence, 
are,  bv  ss.  4  &  57  of  that  act,  to  be  def  raved  out  of 
moneys  provided  by  parliament ;  and  the  effect 
of  those  sections  is  to  repeal  the  provisions  of 
3  «k  4  Vict.  c.  54,  s.  2,  which  made  the  count}' 


liable.  Metcn  v.  Reg.  52  L.  J..  M.  C.  57  ;  8  App. 
Cas.  339  ;  48  L.  T.  1  ;  31  W.  R.  385  ;  15  Cox, 
C.  C.  185  ;  47  J.  P.  310— H.  L.  (E.) 

Liability  of  Boroughs  for  Itaintenanee.] — By 
5  &  6  Vict.  c.  98,  s.  18,  a  borough  with  a  separate 
court  of  sessions,  sending  its  prisoners  to  the 
county  gaol  without  any  special  contract,  shall 
pay  the  expenses  incurred  in  the  conveyance, 
transport,  maintenance,  safe  custody  and  care  of 
every  such  prisoner,  according  to  the  time  he 
shall  remain  in  custody  there,  at  the  average 
daily  cost  of  each  prisoner  according  to  the 
whole  number  of  prisoners  confined  in  the 
prison,  including  in  such  expenses  all  expenses 
of  "  repairs,  alterations,  additions  and  improve- 
ments in  or  to  the  prison  " : — Held,  that  any 
such  borough  is  bound  to  contribute,  in  the 
proportion  above  mentioned,  not  only  towards 
the  cost  of  the  necessary  and  onlinary  repairs 
of  the  county  gaol,  but  towards  the  cost  of 
enlarging  it,  according  to  28  &  29  Vict.  c.  126. 
Reg.  V.  Wif/tin  Corporation^  39  L.  J.,  M.  C.  68  ; 
L.  R.  5  Q.  B.  267  ;  21  L.  T.  716  ;  18  W.  R.  455. 

Conyeying  Prisoner  to  Prison,  Expenses  ot] — 

A  metropolitan  police  magistrate,  having  sum- 
marily convicted  an  offender  and  adjudged  her 
to  be  imprisoned,  made  out  a  warrant  for  her 
commitment ;  in  obedience  to  which  warrant  the 
plaintiff,  a  police  constable,  duly  conveyed  her 
to  prison.  By  reason  of  such  conveyance  the 
plaintiff  incurred  certain  expenses  which  the 
prisoner  had  no  means  to  defray.  The  magis- 
trate subsequently  made  an  order  under  27  Geo.  2, 
c.  3,  directed  to  the  defendant,  ordering  him 
to  pay  to  the  plaintiff  the  amount  of  such 
expenses.  The  defendant  refused  to  comply  with 
the  order,  on  the  ground  that  the  liability  to  pay 
the  expenses  of  conveying  prisoners  to  prison 
had  been  transferred  from  the  county  to  the 
secretary  of  state  by  s.  4  of  the  Prisons  Act,  1877, 
which  provides,  that  "  After  the  commencement 
of  the  act  all  expenses  incurretl  in  respect  of  the 
maintenance  of  ])risons  to  which  the  act  applies 
and  of  the  prisoners  therein  shall  be  defrayed 
out  of  moneys  provided  by  parliament."  A 
similar  (question  arose  with  regai-d  to  the  expenses 
of  conveying  from  the  police  court  to  the  prison 
a  man  committed  to  take  his  trial  for  felony  : — 
Held,  that  the  expenses  of  conveying  prisoners 
to  prison  were  by  s.  4  transferred  to  the  secretary 
of  state,  and  that  the  word  "therein"  in  that 
section  pointed  to  the  class  of  prisoners  to  whose 
maintenance  the  act  was  intended  to  apply,  not 
to  the  period  of  time  from  which  the  liability  for 
such  maintenance  was  to  commence.  Mullins  v. 
Surrey  (^TreaJturer'),  51  L.  J.,  Q.  B.  145  ;  7  App. 
Cas.  i  ;  45  L.  T.  625  ;  30  W.  R.  157  ;  15  Cox, 
C.  C.  9  ;  46  J.  P.  276— H.  L.  (E.) 


c.  Proceedings  against. 

Prisoner  wishing  to  argue  Case  in  Person.] — 

The  court  cannot  grant  a  habeas  corpus  to  a  party 
to  a  suit,  in  custody,  to  enable  him  to  ap]^)ear  in 
court  merely  for  the  purpose  of  arguing  his  case 
in  pei'son.  Wclfion  v.  JVeai,  54  L.  J.,  Q.  B.  399 ; 
15  Q.  B.  D.  471  ;   33  W.  R.  581. 

A  prisoner  who  conducts  in  person  an  action 
in  which  he  is  the  })laintiff,  is  not  entitled  to  a 
habeas  corpus  to  bring  him  to  chambers,  to 
oppose  a  summons  for  leave  to  plead  several 
mattei's,  unless    the   judge,   in    his    discretion, 
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thinks  that  there  is  an  urgent  necessity  for  his 
presence.  Ford  v.  Graham^  1  L.  M.  &  P.  604  ; 
10  C.  B.  369. 

Bight  to  aee  Witneu  who  ii  alio  a  Priaoner.] 

— A.  was  to  be  tried  for  felony  at  the  assizes  for 
the  county  of  W.,  and  B.,  a  material  witness  for 
A.;  was  committed  to  the  W.  city  prison  for 
further  examination  on  a  charge  of  felony : — 
Held,  that  before  the  trial  of  A.  the  governor  of 
the  W.  city  prison  ought  to  allow  A.'s  attorney 
to  see  B.  in  his  presence.  Rfx  v.  Slmnwnds^  7 
Car.&  P.  176. 

Sozrioe  of  Procois.] — A  governor  of  a  prison, 
in  compliance  with  an  order  of  the  visiting 
justices,  refused  to  allow  the  process  of  the 
court  to  be  served  upon  a  prisoner  undergoing 
a  criminal  sentence.  The  court  granted  a  rule 
nisi  for  an  attachment  against  the  governor,  on 
the  condition  that  the  rule  was  not  to  be  sei-ved 
or  acted  upon  unless  he  persisted  in  refusing  to 
allow  service.  Datmon  y^Lc  Caj^elahi^  7  Ex.  6(57  ; 
21  L.  J.,  Ex.  219. 

Service  of  subpoena  to  appear  and  answer 
upon  the  deputy  governor  of  the  house  of 
correction  in  Coldbath-fields  : — Held,  under 
the  circumstances  of  the  case,  to  be  good 
service  on  a  defendant  a  prisoner  there,  so  as  to 
found  an  application  for  leave  to  enter  an  appear- 
ance for  a  defendant  under  the  8th  Order  of 
August,  1841.  Xewenham  v.  Pemherton^  2  Colly. 
54  ;9  Jur.637. 

Where  a  detainer  for  debt  was  lodged  against 
a  person  in  custody  on  a  criminal  charge,  who 
was  afterwards  convicted  and  sentenced  to  a 
yefir's  imprisonment ; — Held,  that  the  creditor 
was  not  bound  to  declare  dui'iug  that  period. 
Altrofev.  Linin,  9  B.  &  C.  395. 

Where  a  defendant  was  in  a  county  gaol,  in  the 
custody  of  the  sheriff,  on  a  criminal  charge,  a 
writ  of  capias  might  be  lodged  with  the  sheriff, 
who  was  then  bound  to  detain  the  defendant. 
An  order  of  the  court  to  detain  was  not  neces- 
sary.    Grainger  y.  Moore,  5  D.  P.  C.  456. 

A  writ  of  capias  under  1  &  2  Vict.  c.  110,  s.  3, 
was  not  a  step  in  the  action,  but  was  altogether 
collateral  to  it.  Ireland  v.  Berry ^  D.  k  M.  505  ; 
5  Q.  B.  551  ;  13  L.  J.,  Q.  B.  140. 

Application  for  Disoharge.] — A  prisoner  has  a 
right  to  apply  de  die  in  diem  for  his  discharge, 
and  is  not  prejudiced  by  a  former  application 
having  been  unsuccessfully  made.  Hallett  v. 
Crejtgtvfill,  1  B.  C.  Rep.  1  ;  3  D.  &  L.  561  ;  15 
L.  J.,  Q.  B.  129. 

Charging  in  Ezeontion.] — ^Where  a  defendant 
was  in  custody  on  a  criminal  charge,  it  was  not 
necessary  for  the  plaintiff  to  charge  him  in  exe- 
cution, in  a  civil  suit,  by  habeas  corpus  ad  satis- 
faciendum, within  two  terms  after  the  commit- 
ment to  prison.  Gihbg  v.  King,  2  D.  &  L.  806  ; 
1  C.  B.  1  ;  14  L.  J.,  C.  P.  85 ;  9  Jur.  113. 

Where  a  defendant  was  brought  up  in  custody 
of  a  gaoler  for  the  purpose  of  being  charged  in 
execution,  and  it  appeared  that  a  commissioner 
of  bankrupts  had  on  the  preceding  day  granted 
an  interim  order  for  his  protection,  the  court 
refused  to  allow  him  to  be  charged  in  execution. 
Sloman  v.  Williams,  4  D.  «k  L.  49. 

It  was  no  ground  of  objection  to  the  defendant's 
being  chargetl  in  execution,  that  the  plaintiff  had, 
on  a  former  occasion,  repudiated  the  action. 
Bervll  V.  Wetherell,  3  C.  B.  605. 


It  was  no  cause  to  shew  against  a  motion  to 
charge  a  defendant  in  execution,  who  has  been 
brought  up  on  a  habeas  corpus  ad  satisfaciendum, 
that  the  warrant  of  attorney  on  which  the  judg- 
ment has  been  signed  was  given  without  con- 
sideration, and  the  judgment  signed  in  breach  of 
good  faith.     Choke  v.  Wright,  5  D.  &  L.  274. 

A  defendant  was  arrested  upon  process,  which 
was  set  aside  by  the  court  as  having  been 
improperly  issued  : — Held,  that  the  illegality  of 
the  original  arrest  could  not  be  shewn  as  cause 
against  his  being  charged  in  execution  at  the 
suit  of  another  plaintiff,  by  whom  he  had  been 
detained,  but  that  his  discharge  from  such 
detainer  could  only  be  obtaine<i  on  a  substan- 
tive motion.  Stanford,  In  re,  1  D.  (N.S.)  183  ; 
4  Scott  (N.R.)  23  ;  3  Man.  &  G.  409. 

A  prisoner  in  custody,  under  process  of  con- 
tempt of  the  Court  of  Common  Pleas,  was  liable 
to  be  charged  in  execution  upon  a  judgment  in 
that  court  in  the  ordinary  way.     Wade  v.  Woody 

1  C.  B.  462. 

Snperiedeai.] — A  defendant  arrested  upon  an 
order,  under  1  &  2  Vict.  c.  110.  s.  3.  was  super- 
sedeable,  unless  the  plaintiff  proceeded  to  execu- 
tion within  two  tei*ms  inclusive  after  judgment. 
Walter  or  Walker  v.  De  Riehmont  or  Birhmentr 

2  D.  &  L.  507  ;  6  Q.  B.  544  ;  14  L.  J.,  Q.  B.  22. 

A  prisoner  once  supersedeable  was  always  so, 
Hallett  V.  CreMivell,  1  B.  C.  Rep.  1  :  3  D.  &  L. 
561  ;   15  L.  J.,  Q.  B.  129  ;  10  Jur.  266. 

But  this  only  held  so  long  as  he  remained  in 
the  same  custody  and  under  the  same  process. 
Rose  V.  Chri^field,  1  Term  Rep.  591. 

Where  the  nature  of  the  charge  was  altered,  it 
had  been  repeatedly  determined  to  be  otherwise. 
London  Assurance  Co.  v.  Perkins,  1  Term  Rep, 
591,  n. 

As  against  a  prisoner,  a  final  judgment  was 
complete  at  the  time  of  signing  without  carry- 
ing in  the  roll.  Colbron  v.  Hall,  5  D.  P.  C. 
535. 

If  after  judgment  the  defendant  was  super- 
seded for  want  of  being  charged  in  execution, 
and  then  an  action  of  debt  was  brouj^ht  on  that 
judgment,  and  judgment  recovered  thereon,  the 
defendant  might  be  taken  in  execution  on  such 
second  judgment.  Ismay  v.  Dervin,  2  W.  Bl, 
982. 

A  defendant  who  had  once  become  supersede- 
able for  want  of  being  charged  in  execution 
could  not  afterwards  be  charged  in  execution  on 
the  same  judgment.  Hewitt  v.  Melton,  1  C.&  M, 
579  ;  3  Tyr.  503  ;  2  D.  P.  C.  71  ;  2  L.  J.,  Ex.  214. 


PRIVILEQE. 

Of  Kemben  of  Parliament.] — See  Parlia- 
ment. 

Of  Witneiiei.]— iS^^  Evidence. 

Of  Solioitori.]— iSi*^  Solicitok. 

In  Aotioni  for  Defamation. ]—<S^^  Defama- 
tion. 

From  Arreit.]— &v  Sheriff. 
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PRIVILEGED    COMMUNI- 
CATIONS. 

Kon-actioiiable.]— iiS^«  Defamation. 

Non-production,  ke.,  of.] — See  Discovert — 
Evidence. 

Witnw§9B,]—See  Evidence. 


PRIVY  COUNCIL. 

Appeals  from  Colonies.]— &?«  Colony. 

In  Eeoleiiatical  Hatters.]— iS?^  Ecclesias- 
tical Law. 

In  Karitime  Katteri.]— <S^^  Shipping. 

In    Hatters     relating    to     Patents.]  —  See 

Patent. 


PRIZE   OF  WAR. 

See  WAR. 


PROBATE. 

Of  Wills.]— &tf  Will. 
Duty.] — See  Revenue. 


proclamations. 

See  CROWN— FINES  AND  RECOVERIES. 


PRODUCTION  OF   CESTUI 

QUE  VIE. 

See  ESTATE. 


PRODUCTION    OF    DEEDS 
AND   DOCUMENTS. 

See  DISCOVERY  — MORTGAGE  — VENDOR 
AND  PURCHASER. 


PROFESSIONAL   CONFI 
DENCE. 

See  DISCOVERT— EVIDENCE  — FRAUD 
BARRISTER— SOLICITOR. 


PROFIT  A  PRENDRB. 

See    COMMON  —  CUSTOM— EASEMENT  — 
FISH  AND  FISHERY. 


PROHIBITION. 

See  CROWN  OFFICE. 


PRO   INTERESSE   SUO. 
EXAMINATION. 

See  EVIDENCE. 


PROLIXITY. 

See  PRACTICE  — DISCOVERY    (INTERBO- 
GATORIES). 


PROMISSORY   NOTE, 

Ste  BILLS  OF  EXCHANGE. 


PROMOTER. 

See  COMPANY. 


PROOF  OF  DEBTS. 

In  Bankruptcy.] — See  Bankruptcy. 

In  Winding-Up.]— <S!p^  Company. 

In   Administration.] — See   Executor    anb 

.  ADMINISTRATOR. 


PROPERTY-TAX. 

Deduction  ot]^See  Landlord  and  Tenant 
-Vendor  and  Purchaser — Will. 

SeeahoREYEyiUE. 


PROSPECTUS. 

See  COMPANY. 


PROTECTION   ORDER. 

See  HUSBAND  AND  WIFE. 
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PROTECTOR. 

See  ESTATE. 


PROTEST. 

See  BILLS  OF  EXCHANGE-NOTARY. 


PROVIDENT  SOCIETY. 

See    BUILDING      SOCIETY  —  FRIENDLY 
SOCIETY— INDUSTRIAL  SOCIETY. 


PROXY. 

Appointment— Bight  of.]— The  7  jc  8  Vict, 
c.  21,  8.  6,  did  not  abrogate  the  right  of  appoint- 
ing a  general  proxy,  with  a  80«.  stamp,  under 
o5  Geo.  3,  c.  184.  Trinity  Houw  of  Hull  v. 
Beadle,  13  Q.  B.  175  ;  18  L*.  J.,  Q.  B.  78  ;  13  Jur. 
557. 

Validity  of.]— The  liquidator  of  a  com- 
pany in  voluntary  liquidation,  in  his  affidavit  of 
proof  in  bankruptcy  of  a  debt  due  to  the 
company,  described  himself  as  the  liquidator  of 
the  company,  and  at  the  foot  of  the  affidavit 
there  was  a  proxy  in  this  form :  "  I  appoint 
T.  and  D.  jointly  and  severally  my  proxy," 
which  was  signed  by  the  liquidator  in  his  own 
name,  without  adding  any  description  or  stating 
that  he  acted  in  the  name  and  on  behalf  of  the 
company : — Held,  that  the  proxy  was  good. 
Tavlor,  Ex  jmrte,  Pooley,  In  re,  36  L.  T.  679  ; 
25  W.  R.  641— C.  A. 

By  the  65th  of  the  articles  of  association  of  a 
steamship  company,  it  was  provided  that  votes 
might  be  given  personally  or  by  proxy.  Article 
66  provided  that  the  instrument  appointing  a 
proxy  should  be  in  writing  under  the  hand  of  the 
appointor,  and  should  be  attested  by  one  or  more 
witness  or  witnesses,  and  that  no  person  should 
be  appointed  a  proxy  who  was  not  a  member  of 
the  company.  Article  68  gave  a  form  of  proxy 
containing  an  attestation  clause.  By  a  special 
resolution  article  68  was  repealed,  and  a  new 
form  given  without  an  attestation  clause,  but 
the  resolution  did  not  purport  to  repeal  article 
66 : — Held,  that,  as  the  special  resolution  did  not 
purport  to  affect  article  66,  the  provision  i-equiring 
the  signature  to  be  attested  remained  in  force, 
and  that  it  was  not  merely  directory,  but  that 
attestation  was  essential  to  the  validity  of  a 
proxy,  and  that  unattested  proxies  must  be 
rejected.  Harhen^.  Phillips,  23  Ch.  D.  14  ;  48 
L.  T.  334  ;  31  W.  R.  173— C.  A. 

Beyooation.] — A  proxy  made  by  a  canon 

to  act  for  him  in  his  absence,  in  all  corporate 
business,  is  not  revoked  by  the  canon  making 
tiie  proxy  having,  in  an  intermediate  period, 
appeared  and  acted  for  himself.  Eyre  v.  Lovell, 
3  Dougl.  67. 

Stamp.] — A  note  in  writing,  signed  by 

proprietors  under  a  local  act,  authorising  others 
to  act  for  them  in  the  nomination  and  appoint- 
ment of  a  special  commissioner,  requires  to  be 
stamped.  Ifey.  v.  Kelk,  12  A.  &  E.  559  ;  4  P.  &  D. 
186  ;  9  L.  J.,  *Q.  B.  362. 

See  also  COMPANY. 


PUBLIC   DOCUMENT. 

See  EVIDENCE. 


PUBLIC  HEALTH. 

See  LOCAL  GOVERNMENT— METROPOLIS. 


PUBLIC-HOUSE. 

See  INTOXICATING   LIQUORS. 


PUBLIC   LIBRARY. 

See  LIBRARY. 
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and  must  consequently  be  reversed.  Dinveg  v. 
GraTid  Junctio^n  Canal  Cu,^  3  H.  L.  Cas.  769 ; 
17  Jur.  73. 

Observations  on  the  inconvenient  operation  of 
a  remote  interest  in  the  subject-matter  of  a  cause 
operating  to  disqualify  the  judge.  L,  ^'  N.  W.  Ry. 
V.  Lindjtaj/,  3  Macq.  H.  L.  99. 

In  Bating  Kattert.]  —  On  appeal  against  a 
valuation  of  ratable  property  under  a  local  act 
to  the  sessions  for  a  borough,  the  recoi*der  who 
tried  the*appeal  reduced  the  rate,  and  ordered 
that  the  costs  should  be  paid  bj  the  respondents. 
The  amount  of  costs  not  being  then  ascertained, 
he  adjourned  the  case  to  the  next  sessions.  At 
these  sessions  a  deputy  recorder  appointed  under 
6  &  7  Vict.  c.  89,  s.  8,  presided.  The  costs  were, 
in  fact,  taxed  by  the  recoixler,  who  reduced  them; 
but  the  order  for  costs  was  drawn  up  at  the 
sessions  at  which  the  deputy  recorder  presided, 
and  formally  entered  as  of  such  sessions ;  the 
deputy  recorder,  however,  not  otherwise  taking 
any  part  in  the  matter.  The  respondents  were 
the  parish  officers  of  a  parish  comprised  in  a 
union  which  comprehended  several  other  parishes, 
and  the  deputy  recorder  was  a  rated  inhabitant 
in  one  of  such  other  parishes ;  all  the  parishes 
contributed  to  a  common  fund  for  the  relief  of 
the  poor  : — Held,  that  the  order  for  costs  must 
be  considered  as  the  order  of  the  deputy  recorder, 
and  was  voidable  on  account  of  his  interest ; 
and  that  the  16  Geo.  2,  c.  18.  s.  1,  was  inapplic- 
able as  applying  only  to  cases  where  justices  act 
as  such  in  the  making  of  orders  out  of  court, 
and  not  to  the  exercise  of  appellate  jurisdiction. 
Bfig.  V.  Camhridne  (Recorder^,  8  El.  &  Bl.  637  ; 
27  L.  J.,  M.  C.  1*60  ;  4  Jur.  (N.S.)  334  ;  6  W.  R. 
80.     See  40  Vict.  c.  II. 

Conniel  Bailed  to  the  Bench.] — A  counsel  in  a 
cause  being  afterwards  raised  to  the  bench  is  not 
thereby  precluded  from  taking  part  in  the  hear- 
ing and  discussion  of  that  cause  ;  but  he  may 
properly  (unless  his  doing  so  would  entail  great 
inconvenience  and  expense  on  the  parties,  or 
perhaps,  from  his  being,  as  in  chancery,  the 
sole  judge  of  the  court,  amount  to  a  denial  of 
justice)  decline  to  take  part  in  such  hearing  and 
decision.  Thsllusson  v.  Ii£ndle^ham^  7  H.  L.  Cas. 
429. 

Belationship.]  —  The  relationship  which  is 
formed  by  marriage  is  not  dissolved  by  the  death 
of  one  of  the  parties  without  issue  ;  so  that  a 
husband  whose  wife  died  childless  cannot  after- 
wards act  as  a  judge  in  a  cause  to  which  her 
nephew  is  a  party.  Becqtwt  v.  Lempriere^  1 
Knapp,  376. 

Personal  Interest.] — A  member  of  the  London 
County  Council  sat  and  voted  at  the  hearing  of 
an  application  for  a  masic  and  dancing  licence 
wliich  was  refused.  Several  weeks  previously 
he  had  attended  a  meeting  of  persons  who  after- 
wards served  notices  upon  the  council  of  their 
intention  to  oppose  the  application.  At  this 
meeting  the  witnesses  it  was  proposed  to  call  at 
the  hearing  were  present  and  their  evidence  was 
<liscussed.  He  took  no  part  in  this  disca'^sion, 
but  on  being  requested  to  do  so  explained  the 
procedure  before  the  licensing  committee,  and 
also  said  that,  assuming  the  facts  to  be  as  stated, 
the  matter  should  be  placed  before  the  com- 
mittee, but  he  declined  to  give  any  opinion  as  to 


what  importance  the  committee  or  council  would 
attach  to  them.  He  took  no  further  part  ia  the 
meeting  and  the  terms  of  the  notices  of  opposi- 
tion were  not  settled  there,  and  he  did  not  at  aoj 
time  take  part  in  assisting  to  settle  them  or  in 
advising  thereon  : — Held,  that  the  facts  did  not 
f uiTiish  sufficient  grounds  for  inferring  sach  bias 
in  favour  of  the  promoters  as  to  disqualify  the 
member  from  voting  on  the  application  and 
thereby  to  invalidate  the  council's  decision.  Per 
Wright,  J. :  That  the  strict  rule  as  to  interest 
other  than  pecuniary,  is  not  applicable  without 
qualification  to  bodies  really  exercising  adminis- 
trative functions,  even  though  these  inTolTe 
something  of  a  judicial  character.  Reg.  t. 
Landau  County  Cimncil,  EduyardeJt^  Ex  parte, 
15  R.  66  ;  71  L.  T.  638. 

The  county  council  in  determining  applica- 
tions for  music  and  dancing  licences  are  acting 
judicially  and  are  bound  by  the  same  principles 
as  are  binding  on  justices  in  determining  questions 
which  come  before  them  for  judicial  decision. — 
The  London  county  council  delegated  to  a  com- 
mittee of  their  body  the  hearing  of  applications 
for  music  and  dancing  licences.     The  committee 
by  a  majority  recommended  that  a  licence  which 
had  been  applied   for  should  not  be  granted. 
The  applicant  thereupon  applied  to  the  coontj 
council  for  a  licence.    At  the  hearing  before  the 
county  council  certain  members  of  that  body, 
who  were  also  members  of  the  committee  and 
had  voted  in  the  majority  against  granting  a 
licence    at  the  hearing  before  the  committee, 
instructed  counsel  to  represent  them  before  the 
county  council  and  oppose  the  application  for  a 
licence.    The  councillors  so  instructing  counsel 
were  present  at  the  hearing,  but  did  not  vote. 
The  council  by  a  majority  refused  the  application 
for  a  licence  : — Held,  that  the  presence  at  the 
hearing  of  those  members  of  the  county  council 
who  had  instructed  counsel  to  oppose  the  appli- 
cation vitiated  the  proceedings,  and  a  rule  for  a 
mandamus  to  hear  and  determine  the  applica- 
tion according   to   law  was  accordingly  made 
absolute.      R^^,    v.    London    County    Council^ 
Akkersdyk,  Ex  parte,  61  L.  J.,  M.  C.  7r) ;  [1892] 
1  Q.  B.  190  ;  66  L.  T.  168  ;  40  W.  R.  285  ;  56 
J.  P.  8. 

The  General  Council  of  Medical  Education 
and  Registration,  acting  under  the  powers  of 
the  Medical  Act,  1858,  held  an  inquiry  in  which 
they  adjudged  a  medical  practitioner  to  be 
guilty  of  iiifamous  conduct  in  a  professional 
respect,  and  removed  his  name  from  the  register 
of  me<iical  practitioners.  The  proceedings  were 
instituted  by  the  managing  body  of  a  company 
called  the  Medical  Defence  Union,  wh(»e  object 
was  to  protect  the  characters  of  medical  practi- 
tioners and  to  suppress  and  prosecute  unautho- 
rised practitioners.  Two  out  of  twenty-nine 
persons  who  held  the  inquiry  were  members  of  the 
Medical  Defence  Union,  but  not  of  the  managing 
body  of  the  union : — Held  (Fry,  ,L. J.,  dissenting), 
that  the  two  members  had  not  such  an  interest  in 
the  matter  in  question  as  to  disqualify  them  from 
taking  part  in  the  inquiry  ;  and  the  court 
refused  to  interfere  with  the  decision  of  the 
council.  Lei'son  v.  General  Medical  Council,  69 
L.  J.,  Ch.  233  ;  43  Ch.  D.  366  ;  61  L.  T.  849  ;  38 
W.  R.  303— C.  A. 

The  chancellor  of  a  consistory  court  being  by 
his  appointment  an  independent  judge,  it  is  no 
ground  for  prohibition  in  a  cause  tried  in  the 
consistory  court  before  him  that  the  bishop  of 
the  diocese  was  interested  in  the  cause.    Medwin^ 
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JEx  parte,  1  El.  k,  Bl.  609  ;  22  L.  J.,  Q.  B.  169  ; 
17  Jur.  1178. 

Jnatieet  of  the  Peace.] — See  Jubtioe  of  the 
Peace. 

e.  Amotion. 

By  Ooyemor  and  Connoil  of  Colony.]  —  The 

Kovemor  and  council  of  a  colony  or  plantation 
iiave  power,  under  22  Geo.  3,  c.  75,  to  amove 
a  judge  from  his  office  for  misbehaviour  or 
neglect  of  duty.  yfontagve  v.  Van  Divmeiig 
ImiuI  (^Lieutenant' Governor),  6  Moore,  P.  C. 
489. 

Where  a  judge  availed  himself  of  his  judicial 
office,  through  an  incident  connected  with  the 
•constitution  of  the  Supreme  Court  in  Van 
Diemen's  Land,  to  obstruct  his  creditor  from 
recovering  a  debt  due  from  him,  and,  upon 
an  investigation  by  the  governor  and  council, 
was  found  to  be  involved  to  a  large  extent  in 
"bill  transactions  and  pecuniary  embarrassment : 
— Held,  sufficient  to  justify  the  governor  and 
council  in  removing  him  from  office.    Ih. 

Opportunity  of  Befenoe.l — The  amotion 

was  made,  under  an  order  of  the  governor 
and  council,  calling  upon  the  judge  to  shew 
cause  why  he  should  not  be  suspended  from 
office  : — Held,  that  although  there  was  some 
irregularity  in  pronouncing  such  an  order  for 
amotion,  when  the  judge  had  only  been  called 
upon  to  shew  cause  against  an  order  of  sus- 
pension, yet,  that  as  the  facts  justified  the  order 
of  amotion,  and  the  judge  had  sustained  no 
prejudice  by  such  irregularity,  the  order  of 
Amotion  ought  not  to  be  reversed.    Ih. 

But  where  the  governor  and  council  amoved  a 
judge  without  giving  him  notice,  or  affording 
iiim  an  opportunity  of  answering  the  charges 
brought  against  him,  and  upon  which  the  order 
of  amotion  was  founded,  such  order  was  held 
illegal  and  reversed.  W'dlh  v.  Glppn,  5  Moore, 
P.  C.  379. 

Colonial  Jnd^— Secretary  of  State.] — Removal 
from  his  position  by  the  secretary  of  state  is  the 
only  remedy  which  can  be  had  against  a  colonial 
judge  who  maliciously  overstrains  his  judicial 
office  to  the  prejudice  of  a  litigant.  Anderum  v. 
Oifrr'ie,  14  R.  79  ;  [1896]  1  Q.  B.  668  ;  71  L.  T. 
382— C.  A. 

Lapse  of  Time.]— On  a  memorial  presented  to 
the  Queen  in  council  by  the  House  of  Assembly 
of  the  Island  of  Grenada,  complaining  of  the 
judicial  conduct  of  the  chief  justice  of  that  island 
as  illegal  and  oppressive,  being  referred  to  the 
judicial  committee,  it  appeared  from  the  evi- 
•<lence,  that  during  the  fourteen  years  in  which 
the  chief  justice  had  held  office  he  had  displayed 
on  the  bench  several  instances  of  intemperate, 
and  in  some  cases  illegal,  conduct :  but  these 
acts  were  committeil  many  yeare  before  the  pre- 
sentation of  the  memorial,  without  any  complaint 
4it  the  time  of  the  chief  justice's  misconduct  ; 
the  only  act  of  recent  date  complained  of  being 
the  fining  of  two  magistrates  for  taking  dei)Osi- 
tions  in  the  third  instead  of  the  first  pei*son. 
The  judicial  committee  reported  to  the  crown 
that,  having  regard  to  the  length  of  time  which 
had  elapsecl  since  all  the  acts  complained  of, 
•except  that  of  fining  the  magistrates  (which, 
though  erroneous  and  improper,  had  been  com- 
initted  by  the  chief  justice  in  the  execution  of 


his  duty),  they  could  not,  sitting  judicially,  advise 
the  crown  to  remove  the  chief  justice  for  mis- 
conduct. Grenada  {Island)  v.  Sanderson,  6 
Moore,  P.  C.  38, 


f.  Other  Katten. 

Private  Commnnications  to.]  —  Observations 
upon  the  irregularity  and  impropriety  of  private 
communications  to  a  judge  upon  a  matter  pub- 
licly before  him,  such  communications  being  a 
high  contempt  of  court.  Dyce  Sombre,  In  re, 
1  Mac.  &  G.  116  ;  1  Hall  &  T.  285  ;  13  Jur.  857. 

Judge  aeting  ai  Arbitrator.]  —  Questions 
having  arisen  between  the  official  liquidator  of  a 
company  and  a  mortgagee  with  whom  the  trus- 
tees hatl  depositetl  deeds  belonging  to  the  com- 
pany, with  respect  to  the  validity  of  the  security, 
the  parties  signed  an  agreement  that  their  rights 
should  be  determined  in  a  summaiy  way  by  the 
judge  acting  in  the  matter  of  the  winding-up  : — 
Held,  that  this  was  a  submission  to  the  judge 
personally,  and  that  no  appeal  could  be  brought 
to  the  Court  of  Appeal  in  Chancery.  Durham 
Covnty  Permanent  Benefit  Building  Society,  In 
re,  Wilson,  Ex  parte.  41  L.  J.,  Ch.  164  ;  L.  R.  7 
Ch.  45. 

Patent  of  Preoedenoe.] — Where  a  judge  of  a 
district  court  in  Canada  was  removetl  from  that 
court  to  another  district  court,  and  the  letters- 
patent  appointing  him  judge  to  the  latter  court 
also  granted  him  precedence  over  the  judges  of 
that  court  whose  commissions  were  of  later  date 
than  his  own  : — Held,  that  such  grant  of  pre- 
cedence was  valid,  nnd  that  the  judge  had  a 
right  to  rank  and  take  precedence  accordingly, 
Bedard,  In  re,  7  Moore,  P.  C.  23  ;  13  Jur.  641. 

Duty  at  Trial.] — See  Pbacticb. 

Beath — Xffeet  of.] — A  plaint  was  heaixl  before 
a  de])uty  judge  of  a  county  court,  and  he,  after 
death  of  the  judge  whose  deputy  he  was,  sent  a 
written  statement  of  his  decision  to  the  judge's 
successor,  who  received  and  entered  it  as  his 
judgment.  The  court  (without  expressly  deciding 
that  the  judgment  so  entered  was  void)  granted 
a  rule  nisi  for  a  prohibition  against  pioceeding 
upon  it,  in  order  to  give  the  parties  an  oppor- 
tunity of  applying  to  the  new  judge  for  a 
rehearing,  ffoey  v.  M'Farlane,  4  C.  B.  (N.8.) 
718  ;  4  Jur.  (N.s.)  785. 


2.  Otheb  Officers. 

Bemoval  and  Suspension.]  —  The  supreme 
court  at  Calcutta  has  power  by  the  Charter  of 
Justice  of  1774  (14  CJeo.  3)  to  remove  or  suspend 
officei-s  of  that  court,  on  account  of  misconduct, 
and  this  power  of  removal  is  not  limitc<l  to  acts 
done  })V  such  officer  in  his  limited  character, 
but  includes  transactions  distinct  from  those 
of  his  office.     Grant,  la  re,  7  Moore,  P.  C.  141. 

An  officer  of  the  court,  being  a  shareholder 
and  director  of  the  Union  Bank  at  Calcutta, 
was  a  party  to  deceptive  statements,  containecl 
in  the  half-yearly  reports  of  the  concern,  as  to 
the  state  of  the  affairs  of  the  bank,  and  also 
availed  himself,  in  his  character  as  director,  to 
obtain  credit  to  a  considerable  amount  upon  his 
pei'sonal  security  only,  which,  by  the  condition 
of  the  deed  of  co-partnership  of  the  bank, 
amounted  to  a  breach  of  trust.    No  charge  or 
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imputation,  with  respect  to  his  judicial  fanctions, 
was  brought  against  him : — Held,  that  there  were 
sufficient  grounds  for  calling  upon  the  coui't  to 
protect  the  administration  of  justice  by  suspend- 
ing such  officer  for  so  misconducting  himself. 
Ih. 

The  masters  in  oi-dinaiy  in  chancery  have 
power  to  appoint  and  dismiss  their  clerks  at 
pleasure,  notwithstanding  the  3  &  4  Will.  4, 
c.  84,  provides  salaries  for  those  clerks  out  of  a 
public  fund,  mentions  them  as  officers  of  the 
court,  assigns  to  them  duties  of  a  responsible 
nature,  and  affixes  penalties  for  their  misconduct. 
Ward,  In  re,  7  L.  J.,  Ch.  137. 

Distribiition  of  Bniineii.]  —  Though  the 
respective  duties  of  the  master's  chief  clerk  and 
copying  clerk  are  nowhere  exactly  defined,  they 
are  sufficiently  distinguished  in  their  general 
features  by  the  provisions  of  the  Chancery  | 
Regulation  Act  relating  to  those  officers,  as  well  i 
as  by  previous  practice.  And  the  masters  are  j 
not  at  liberty  to  distribute  the  business  of  their 
offices  between  their  two  clerks  in  such  a  manner 
as  habitually  to  allot  to  the  copying  clerk  duties 
which,  it  is  to  be  inferred  from  that  act,  were 
intended  to  be  exclusively  pei-formed  by  the 
chief  clerk ;  although  with  proper  limitations, 
and  on  proper  occasions,  the  mastere  are  entitled 
to  require  either  of  their  chief  clerks  to  perform 
any  official  duty  in  which  his  assistance  may  be 
required,  and  for  the  performance  of  which  he 
may  be  competent.  Any  solicitor  of  the  court 
has  a  right  to  complain  by  petition  of  an  irregu- 
larity being  shewn  to  exist.  The  Lord  Chancellor 
may  interfere  to  correct  it,  though  no  actual  evil 
be  proved  to  have  resulted  from  it.  Master'jt 
Clerks''  Case,  1  Ph.  660.  S»  (?.,nom,  \Mivting^  In 
re,  15  L.  J.,  Ch.  242. 

Bffoct  of  Beath.] — A  commissioner  in  bank- 
ruptcy obtained  leave  of  absence,  and  the  Lord 
Chancellor,  under  17  &  18  Vict.  c.  119,  appointe<l 
the  registrar  attached  to  his  court  to  act  in  his 
stead  for  two  months.  The  commissioner  died 
before  the  two  months  expired  : — Held,  that  an 
order  made  by  the  registrar  sitting  under  this 
appointment,  dated  the  day  after  the  death  of 
the  commissioner,  was  void.  Corlett,  Ex  parte, 
Palm^,  In  re,  3  De  G.  &  J.  484  ;  28  L.  J.,  Bk. 
15  ;  5  Jur.  (N.S.)  110  ;  7  W.  R.  220. 

Where  an  appointment  ha^  been  made  under 
9  &  10  Vict.  c.  95,  s.  25,  which  authorises  in 
populous  districts  the  appointment  of  two  per- 
sons "  to  execute  jointly  the  office  of  clerk,  under 
such  regulations  as  to  the  division  of  the  duties 
and  emoluments  of  the  office  as  shall  from  time 
to  time  be  made,"  the  death  of  one  does  not 
vacate  the  office  as  to  the  other.  Reg,  v.  Wake, 
8  El.  &  Bl.  384 ;  27  L.  J.,  Q.  B.  11  :  4  Jur.  (N.s.j 
68  ;  6  W.  R.  36. 

Crier  and  Tipstaff.] — The  court  will  not  on 
motion  refuse  to  allow  the  usual  fees  payable  on 
the  swearing  in  of  attorneys  to  the  secondary, 
the  tipstaff,  and  deputy  crier.  Inve  or  Price, 
In  re,  Longf.  &  T.  584. 

Semble,  these  fees  are  now  legallv  established. 

n. 

Primft  facie,  the  crier  and  the  tipstaff  are 
entitled  between  them  to  the  fee  of  one  guinea 
upon  the  admission  of  attorneys,  but  the  court - 
keeper  Is  not  entitled  to  the  fee  of  ten  shillings 
and  sixjMince,  the  secondary  is  entitled  to  the  fee 
of  one  guinea  for  swearing  attorneys  into  office. 


AdmUsio^n  of  Attorneys,  In  re,   4   Ir.   Eq.    R. 

685. 

Of  Inferior  Courts — ^Proteotion  of;  in  Bzeontion 
of  Bnty.]  —  In  trover,  the  defendant  pleaded 
that  the  supposed  grievance  was  committed  after 
the  passing  of  this  statute,  and  within  the  juris- 
diction of  the  infeiior  court  thereinafter  men- 
tioned ;  and  that,  before  and  at  the  time  of  the 
grievance,  the  defendant  had  been  duly  appointed 
to  act  as  a  bailiff  in  the  execution  of  the  process 
of  the  court  of  the  tolzey  of  Bristol,  which,  at 
the  passing  of  the  act,  had,  by  charter,  jurisdic- 
tion for  the  recovery  of  debts  and  damages  in 
personal  actions  arising  within  the  city  and 
county  of  Bristol ;  and  that  no  notice  of  action 
was  given  to  him  pursuant  to  the  act : — Held, 
first,  that  the  plea  brought  the  defendant  within 
j  the  protection  of  s.  9  of  7  ^  8  Vict.  c.  19.  Bra- 
I  ham  V.  Watkins,  16  M.  &  W.  77  ;  4  D.  &  L.  42  ; 
1 16  L.  J.,  Ex.  9. 

Held,  secondly,  that  the  jurisdiction  of  the 
inferior  court  was  sufficiently  shewn.    lb. 
I     Held,  thirdly,  that  the  defendant's  duty  as 
I  bailiff  was  sufficiently  set  forth.    lb. 
\     Trover  against  a  sheriff  and  two  baiUfb.    Plea. 
I  by  the  sheriff,  not  guilty  ;  and  by  the  bailiffs,  a 
I  justification   under    proceas  issued  out  of   the 
ancient  common  law  county  court.    Issue  joined 
on  the  first  plea,  and  to  the  other  a  new  assign- 
ment, alleging  the  conversion  to  be  the  retain- 
ing possession  by  the  bailiffs,  after  the  sheriff 
had  issued  a  supersedeas  : — Held,  that,  upon  the 
record,  there  ought  to  be  a  verdict  for  the  sheriff, 
as  he  was  not  liable  for  the  wrongful  acts  of  his 
bailiffs,  after  the  supersedeas  issued.    Brown  v. 
Copley,  8  Scott  (n.k.)  350 ;   2  D.  &  L.  332  ;   7 
Man.  &  G.  658  ;  13  L.  J.,  C.  P.  164  ;  8  Jur.  677. 
Officers  of  the  Court  of  Passage  are  not  pro- 
tected in  the  case  of  process  executed  under  an 
interpleader  order    made  without  jurisdiction, 
though  good  on  the  face  of  it,  if  such  order  was 
obtained  on  their  own  application.    The  reUef 
or  remedy,  the  power  to  grant  which  is  conferred 
on  superior  courts  by  s.  89  of  the  Judicature 
Acts,  1873,  only  refers  to  the  relief  and  remedies 
to  be  administered  in  the  action,  and  as  the 
result  of  the  action,  and  not  to  an  incidental 
and  extraneous  proceeding  arising  out  of  the 
levy  of  execution,  such  as  interpleader.    Speers 
V,  Daggers,  1  Cab.  &  E.  503. 

A  justification  under  a  writ  out  of  an  inferior 
court,  tested  on  a  day  not  being  a  court  day,  is 
bad.  Humphries  v.  Long  more,  6  C.  B.  363 ;  6 
D.  &  L.  128  ;  17  L.  J.,  C.  P.  328. 

Quaere,  whether  a  borough  court  established 
by  charter,  pursuant  to  5  &  6  Will.  4,  c.  76,  and 
7  Will.  4  &  1  Vict.  c.  78,  having  jurisdiction 
for  the  recoveiy  of  debts  and  damages,  and  in 
ejectment  between  landlord  and  tenant,  is  a 
court  within  the  7  &  8  Vict.  c.  19.  Assuming 
that  it  is  : — Held,  that  one  who  de  facto  executes 
the  process  of  the  court  under  the  serjeant-at- 
mace,  but  who  has  not  been  appointed  by  the 
recorder  (the  sole  judge  of  the  borough  court), 
is  not  a  bailiff  within  the  statute,  so  as  to  be 
entitled  to  a  month's  notice  of  action.  Tarrant 
V.  Baker,  2  C.  L.  R.  78  ;  14  C.  B.  199 ;  23  L.  J., 
C.  P.  21  ;  18  Jur.  15. 

An  act  of  parliament  establishing  a  court  of 
requests  provided  that  the  defendRnt  in  any 
action  commenced  for  anything  done  in  pursu- 
ance of  the  act,  or  on  account  of  any  order  of 
the  court,  might  give  the  special  matter  in  evi- 
dence under  the  general  issue  : — Held,  that  this 
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enactment  protected  not  merely  the  officers  of 
the  local  court,  but  also  the  plaintiff  in  the  suit 
there,  who  had  voluntarily  accomi)anied  and 
aided  the  officer  in  seizing  the  goods  of  his 
debtor  under  an  order  of  execution.  CulrerMon 
▼.  Melton,  2  M.  &  Rob.  200. 

Where  it  is  the  regular  course  of  proceeding 
of  an  inferior  court,  on  a  venlict  being  found 
therein,  for  the  jadges  of  the  court  to  issue  exe- 
cution for  the  debt  in  case  of  nonpayment,  and 
levy  the  amount,  the  fact  of  the  plaintiff^s 
bringing  his  plaint  in  the  inferior  court,  and 
not  countermanding  the  execution,  renders  him 
liable  in  trespass  for  the  seizure,  unless  he 
justifies  under  the  process  of  the  inferior  court. 
Coomerv,  Latham,  16  M.  &  W.  713  ;  16  L.  J.,  Ex. 
175. 

The  steward  of  a  hundred  court,  or  of  a  court 
baron,  is  not  responsible  for  the  misfeasance  in 
the  execution  of  the  process  of  the  bailiffs  of  the 
lord  of  the  hundred  or  manor,  to  whom  process 
of  execution  awarded  by  such  court  is  usually 
directed.  Bradley  v.  Carr,  3  Man.  &  G.  221  ; 
3  Scott  (N.R.)  523. 

Where,  however,  the  steward  directs  process 
to  persons  named  by  the  party  suing  out  such 
process,  taking  an  indemnity  from  such  party, 
he  is  liable.    Ih. 

If  a  public  officer  is  guilty  of  a  misfeasance  in 
the  exercise  of  the  powers  intrusted  to  him  by 
law,  and  in  the  discharge  of  his  duty,  he  is 
liable  to  an  action  for  any  damage  restdting  from 
that  act,  without  proof  of  malice  or  want  of 
probable  cause.  Brasyer  v.  MavleaUy  44  L.  J., 
P.  C.  79  ;  L.  R.  6  P.  C.  398  ;  33  L.  T.  1. 

Kandamns  to  Bepnty  Steward — Balance.] 


— By  a  local  act,  the  commissioners  of  a  court  of 
requests  were  empowered  to  order  debts,  when 
recovered  by  its  process,  to  be  paid  by  instal- 
ments, and  under  such  terms  and  conditions  as 
might  appear  reasonable  and  just  to  them. 
They  maile  an  order,  whereby  the  payments 
were  direct  etl  to  be  paid  to  a  person  who  was 
then  the  deputy  steward  of  the  court ;  payments 
were  made  to  him,  and,  in  consequence  of  the 

Elaintiffs  not  applying  for  them,  a  large  sum 
ad  accumulated  in  his  hands,  when  his  prin- 
cipal died,  and  he  was  remove<l  : — Held,  that  ■ 
the  commissioners,  not  having  revoked  his 
authority,  nor  issued  any  other  order,  a  manda- 
mus would  not  lie  at  the  suit  of  the  succeeding 
steward  to  compel  the  deputy  to  pay  over  the 
accumulations  to  such  successor.  Reg.  v.  Wat- 
^/i,  2  N.  &  P.  595. 

Inititntion  of  Suite  by.]— It  is  against  public 
policy  to  allow  an  officer  of  the  court  to  institute 
suits,  in  the  conduct  of  which  he  had  a  direct 
personal  interest.  JCfraUmne  v.  iSerle,  4  Moore, 
P.  C.  459. 


B.  WHEN  APPOINTED  BY  GOVERN- 
MENT. 

1.  Liability  of. 

Lord  Identenant  of  Ireland.] — An  action  is 
not  maintainable  in  an  Irish  court  against  the 
lord  lieutenant  during  his  term  of  office  for 
any  act  done  by  him  in  his  political  capacity. 
Sullivafi  V.  Spi'fwer  {Earl),  Ir.  R.  6  C.  L. 
173. 

The  suppression  by  a  lord  lieutenant  of  a 
political  meeting  in  the  Phcenix  Park  is  an  act 


done  by  him  in  his  political  capacity.  If  such  an 
action  is  brought  against  the  lord  lieutenant,  the 
court  will  stay  the  proceedings  without  requiring 
him  to  plead  his  privilege.    Ih, 

No  action  is  maintainable  against  a  lord 
lieutenant  of  Ireland  in  an  Irish  court  during 
his  continuance  in  office,  for  any  act  done  by 
him  qu&  lord  lieutenant,  and  when  such  an 
action  has  been  brought,  the  court  will,  on 
motion,  direct  that  the  writ  of  summons  and 
plaint  be  taken  off  the  file,  without  putting  the 
lord  lieutenant  to  his  plea.  Luby  v.  Wodefwuie^ 
17  Ir.  C.  L.  R.  618. 

Biimiital.] — Semble,  a  contract  of  service 
with  the  crown  for  a  fixed  term  of  years  is 
determinable  at  the  pleasure  of  the  crown. 
Be  Bohse  v.  Reg.,  66  L.  J.,  Q.  B.  422,  n.— H.  L. 
(E.) 

CoBunifiioneri  of  Works  and  Publie  Build- 
inge.] — By  18  &  19  Vict.  c.  95,  the  commissioners 
of  works  and  public  buildings  are  incorporated 
and  emi)owered  to  take  land  conipulsorily  for 
the  purpose  of  building  public  offices  : — Held, 
that  the  commissioners  do  not  represent  the 
cro^Ti.  WooSs  Ettate,  In  re,  Worlu  and  Public 
BvildingM  Cominiwimwr*,  Ex  parte,  55  L.  J., 
Ch.  488  ;  31  Ch.  D.  607  ;  54  L.  T.  145  ;  34  W.  R. 
375— C.  A. 

Woode  and  Foreite.] — The  commissioners  of 
woods  and  forests  are  not,  under  the  7  Geo.  4, 
c.  77,  entitled  to  sue  or  liable  to  be  sued,  for  the 
specific  performance  of  contracts  entered  into 
with  ana  by  them.  Xurse  v.  Seyimnir  (Lord), 
13  Beav.  254.    But  gee  23  &  24  Vict.  c.  34. 

The  commissioners  were  authorised,  with  the 
consent  of  the  lonls  of  the  treasury,  to  demise, 
or  previous  to  any  demise,  to  contract  to  demise. 
The  bill  alleged  that  the  commissioners  having 
first  obtained  the  consent  I'equired,  determined 
to  demise,  and  afterwards  contracted  to  demise 
to  the  plaintiff,  and  prayed  a  specific  performance : 
— Held,  on  demurrer,  that  the  bill  could  not  be 
sustained.    lb. 

An  act  of  parliament  empowered  the  com- 
missioners of  woods  and  forests  to  make  certain 
new  streets  according  to  a  particular  plan  therein 
referred  to,  and  to  lease  and  enter  into  agree- 
ment for  leasing  the  grounds  in  the  lines  oF  the 
new  streets.  Under  this  power  leases  were 
granted  of  two  plots  of  ground,  upon  which  the 
lessees  erected  two  particular  houses,  in  the  line 
of  one  of  the  new  streets.  Each  of  the  leases 
described  the  plot  of  ground  which  it  demised,  as 
being  "  on  the  north  side  of  a  new  street  then 
forming  there,  called,"  &c.,  "and  as  fronting 
towards  the  south  on  the  said  new  street."  The 
plan  referred  to  in  the  act  of  parliament  exhibited 
an  open  space  in  front  of  the  sites  of  these 
houses,  but  that  plan  was  not  mentioned  in 
either  of  the  leases.  The  intended  streets  were 
completed,  and  the  space  in  front  of  the  houses 
was  left  open.  The  commissionei-s  of  woods  and 
forests  and  the  paving  committee  of  the  parish 
aftei-wanls  gave  permission  to  certain  persons  to 
erect  an  equestrian  statue  in  the  open  space,  and 
those  persons  proceetled  to  place  it  upon  a  part 
of  that  open  space,  but  without  interfering  with 
the  line  of  the  carriage-way  of  the  new  street  in 
which  the  houses  stood.  The  lessees  of  the 
houses  thereupon  filed  a  bill  to  restrain  the 
erection  of  the  statue,  alleging  that  upon  the 
treaty  for  the  leases,  the   lessees  were  shewn 


1855  PUBLIC  OFFICEE.  1356 

the  plan  of  the  intended  new  street,  and  parts  done.  Palmer  v.Hittchlnwn^  50  L.  J^  P.  C.  62  ; 
adjacent,  by  which  it  appeared  that  the  space  in  \  6  App.  Cas.  619 ;  45  L.  T.  180— P.  C. 
question  was  to  be  quite  open  and  fiee  from  all ,  Nor  even  when  contracting  by  deed,  on 
obstructions,  and  that  it  was  upon  the  treaty  |  account  of  government,  is  he  personally  answer- 
represented  and  stated,  that  opposite  the  two  able.  Unwin  v.  WoUely.  1  Term  Rep.  674.  See 
houses  a  free  passage  would  be  left  of  certain  Thompson  y.Pearce^  1  Br.&  B.  25  ;  8  Moore.  260. 
dimensions,  which  would  be  contracte<i  by  the  No  action  lies  against  a  public  servant  of  the 
erection  of  the  statue  ;  they  also  allejred  that  the  crown  contracting  on  behalf  of  the  crown  npnn 
proposed  erection  would  diminish  the  value  of  ,  any  implied  warranty  of  authority  to  make  the 
their  proi)ertv.  and  be  a  public  and  private  ;  contract.  jP?///j*v.  A/larA^waW,  66  L.  J..  Q.  B.  420  : 
nuisance  :— Held,  that  these  circumstances  did  '  [1897]  1  Q.  B.  565  ;  76  L.  T.  444  ;  45  W.  R.  355 
not  entitle  the  lessees  to  an  injunction  to  restrain   — C.  A. 

the  erection  of  the  statue.  Squire  v.  Campbell^  In  one  case,  however,  a  person  entering  into 
1  Myl.  &  Cr.  459  ;  6  L.  J.,  Ch.  41.  a  charterparty  in  his  oyvn  name,  on  behalf  of  the 

The  commissioners  of  woods  and  forests  having  government,  was  held  to  be  pei-sonally  liable, 
no  power  under  the  statute  57  Geo.  3,  c.  97,  to  make  Cunttingham  v.  Collier^  4  Doug.  233. 
sale  of  any  royalties,  honours,  hundreds,  manors,  |  The  principal  secretary  of  state  for  war  is  not 
lordships  or  franchises,  '•  or  any  rights,  members  i  i)ersonally  liable  in  an  action  for  breach  of  a 
orappurtenances  thereof,"  belonging  to  the  crown,  contract  entered  into  by  him  on  behalf  of  the 
within  the  ordering  and  survey  of  the  exchequer,  war  department.  O"  Grady  v,  Cardwell,  20 
contracted  for  the  sale  of  the  crown  manor  of  E.,    W.  R.  342. 

and  all  courts  baron,  courts  leet,  and  all  fines.  Indebitatus  assumpsit  for  goods  sold  and 
reliefs,  rents,  profits,  waifs,  strays,  dcodauds,  and  ,  deliveretl,  and  Vjerdict  for  plaintiflE.  Defendant 
*'  all  other  rights,  members,  emoluments  and  ap-  brought  a  bill  suggesting  that  he  was  master  of 
purtenances thereto  belonging"  : — Held,  that  this  the  buckhounds,  and  acted  only  in  relation  to  his 
being  in  effect  a  contract  for  sale  by  the  crown,  oftice  ;  and  that  the  king  ought  to  pay  for  thes^ 
the  advowson  of  E.,  which  was  appended  to  the  gcxKls.  Defendant  pleaded  the  venlict  and 
manor,  did  not  pass  under  the  contract,  and  demurred,  for  that  the  matter  was  suable  at  law. 
consequently,  that  the  purchaser  was  bound  to  Plea  overruled.  Oraham  y.  Stamper,  2  Xera.  146. 
take  a  convevance  of  the  manor  without  the  C.  contracted  with  the  commissioners  of  the 
advowson.  Att.-Gvn.  v.  Sitwell,  1  Y.  k  Coll. .  admiralty  to  convey  the  mails  from  Calais  to 
559  :  5  L.  J..  Ex.  Eq.  86.  Dover  during  the  continuance  of  the  contract, 

Semble,  that  if  the  contract  had  been  between  and  the  commissioners  for  and  on  behalf  of  her 
subject  and  subject,  the  advowson  would  have  majesty  agi*eed  to  i>ay  to  him  from  and  out  of  the 
passed,  although,  at  the  time  of  the  contract,  it  moneys  to  be  provided  by  parliament,  18.000/. 
was  not  known  by  either  party  to  be  appendant  j)er  year  ;  the  contract  to  continue  from  the  date 
to  the  manor,  and,  therefore,  the  sale  of  it  was  '  until  a.d.  1870 : — Held,  that  there  was  no  obli- 
not  in  contemplation.    Ih.  '  gation  on  the  part    of    the  commissioners    to 

Injunction  granted  to  restrain  the  commis-  employ  C.  under  the  contract,  parliament  not 
sioners  of  woods  from  building  on  ])art  of  the  having  provided  moneys  for  the  jiayment. 
Bite  of  Carlton  Palace,  in  violation  of  one  of  the  Clturchward  v.  Eeg.y  L.  *R.  1  Q.  B.  173  :  14  L.  T. 
terms  of  an  agreement  entered  into  by  them  with  '  57. 

the  plaintiffs  for  a  buildinglease  of  an  adjoining  |  The  lonls  commissioner  of  the  admiralty 
part  of  the  site.    B^nkin  v.  Hvskhmm^  4  Sim.  13. '  are  empowei*ed  to  sue  and  be  sued  in  respect  of 

'  certain   mattere  under  a  collective  name  :  an 

Trinity  Honie.] — The  Trinity  House  is  not  a  action  lies  against  them  in  resi)ect  of  some  of 
department  of  the  state,  so  as  to  be  exempt  from  such  matters.  A  writ  of  summons  directed  to 
liability  for  negligence  of  its  servants.  Gilbert  them  in  that  name  having  been  served  upon  one 
V.  Trinity  Hmtse  Corporation^  56  L.  J.,  Q.  B.  85  ; !  of  the  commissioners,  the  court  refused  to  set 
17  Q.  B.  D.  795  ;  36  W.  R.  30.  |  aside  the  writ,  although  it  appeared  upon  the 

plaintiffs  affidavit,  on  shewing  cause,  that  the 

Upon  Contraoti.] — An  officer  appointed  by  cause  of  action  was  one  for  which  the  defendants, 
government,  treating  as  an  agent  for  the  public,  were  not  suable  in  their  collective  name, 
is  not  liable  to  be  sued  upon  contracts  made  bv  Williams  v.  Admiralty  QLordic  Connnis$ioner*\ 
him  in  that  capacity.  Maeheath  v.  JIaldlmand,  2  L.  M.  &  P.  456  ;  12  C.  B.  420  :  20  L.  J..  C.  P. 
1  Term  Rep.  172  ;  1  R.  R.  177.  \  245  ;  16  Jur.  42. 

In  a  suit  against  her  majesty's  deputy  com- 1 
missary  general  for  Natal,  and  as  such  represent-       For  Honey  and  Interest.]— It  is  clear  that  a 
ing  her  majesty's  commissariat  department,  to   suit  may  be  sustained  against  a  public  officer 
recover  certain  moneys  as  the  price  or  hire  of   having  in  his  hands  money  issued  by  government 
certain  waggons  and  oxen,  for  the  carriage  of   for  the  use  of  an  individual  for  the  recovery  of 
certain  goods,  for  damages  for  illegal  acts  of  such  money.     But  where  the  government   has 
defendant    or    his  employes,    and    for   general '  ordered  the  money  to  be  withheld,  the  question 
damage  : — Held,  on  exceptions  by  the  defendant    is  only  between  government  and  the  individual 
to  the   jurisdiction   of    the   court   and   to    the   or  his  assignee,  and  this  court  has  no  jurisdiction, 
declaration,   that  the  defendant  could  not   be    Priddy  v.  Pojw,  3  Mer.  102  ;  17  R.  R.  24. 
sued,  either  personal!}'  or  in  his  official  capacity.       Qusere,  whether  a  right  can  legally  exist  in  an 
upon  a  contract  entered  into  by  him  on  behalf  of  officer  of  the  crown  to  sell  the  soil  of  the  crown» 
the  commissariat  department :  and   that  there  and  not  account  for  the  proceeds  ;  but,  if  it  can 
was  no  cause  of  action  against  him.    The  govern- ,  legally  exist,  such  right  ought  to  be  established 
ment  revenue  cannot  be  reached  by  a  suit  against    by  evidence  cogent  and  invincible.    Att.-Gen,  v. 
a  public  officer  in  his  official  capacity.      Quaere,    Mathi^ts,  4  Kay  k  J.  579  :  27  L.  J.,  Ch.  761  ;  4 
whether  the  court  would  have  had  jurisdiction    Jur.  (N.s.)  628*;  6  W.  R.  780. 
if  a  petition  of  right  had  been  presente<l  and       Receiver  of  a  public  trust  having  a  salary, 
the  crown   had  ordered   tliat  right   should   be   making  interest   of  balances  in  his  hands,   i«i 
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accountable  to  the  trustees  for  interest  made 
ultra,  notwithstanding  prior  accounts  settled 
without  demanding  it.  Lon»dale  (^Eart)  v. 
Chvrrh,  3  Bro.  C.  C.  41.     And  see  7  Price,  45. 

Public  functionaries  must  account  for  interest 
made  by  them  on  any  considerable  balances  in 
their  hands  of  the  money,  being  the  proceeds 
of  public  property  sold  by  them  pursuant  to 
appointment ;  although  they  have  necessary 
jiayments  to  make  in  course  of  their  duty ;  if 
their  instructions  direct  payment  of  proceeds 
into  the  bank,  and  point  out  a  courae  of  supplying 
themselves  for  such  necessary  payments,  Orau- 
ford  V.  Att.'Gen.,  7  Price,  2. 

Previously  to  1833,  the  clerk  of  the  patents 
received  the  fees  paid  by  the  patentees  for  his 
own  use,  but  by  3  &  4  Will.  4,  c.  84,  he  received 
a  fixed  salary,  and  was  required  to  hand  over  all 
the  fees  to  the  exchequer : — Held,  that  he  was 
liable  to  account  to  the  crown  in  equity  in 
respect  of  such  fees,  and  in  respect  of  all  interest 
and  profits  made  by  the  use  of  them,  and  that  an 
information  for  this  purpose  was  pioperly  filed 
in  the  Court  of  Chanceiy.  Att-  Gen.  v.  Eilmvnds, 
37  L.  J.,  Ch.  706  ;  L.  R.  6  Eq.  381  ;  18  L.  T. 
505. 

The  funds  voted  by  parliament  for  the  public 
service  are  i»ot  trust  funds  in  the  hands  of  the 
secretaries  of  state  who  receive  them  from  the 
ti-easury  ;  and  the  Court  of  Chancery  has  no 
jurisdiction  to  take  any  account  of  the  appli- 
cation of  such  funds.  Orenrille-Mvrray  v. 
riarendon  CEarl),  39  L.  J.,  Ch.  221  ;  L.  II.  9 
Eq.  11. 

The  crown,  by  royal  warrant,  "  granted  to  the 
secretary  of  state  for  India  in  council  for  the 
time  being"  certain  booty  taken  in  war  "in 
trust  for  the  use  of"  certain  persons,  who  hed 
been  adjudged  entitled  to  it  upon  a  reference  to 
the  Court  of  Admiralty,  to  be  distributed  among 
them,  with  a  further  provision  that  in  case  any 
doubts  should  arise  in  the  course  of  the  distribu- 
tion the  decision  of  the  secretary  of  state  should 
be  final,  unless  the  crown  should  otherwise  order  : 
— Held  (1)  That  the  secretary  of  state  for  India 
in  council  could  only  sue  or  be  sued  as  a  cor- 
poration under  21  &  22  Vict.  c.  106,  s.  65,  in  pro- 
ceedings which  might  have  been  taken  by  or 
against  the  late  East  India  Company  ;  (2)  That 
the  royal  warrant  constituted  the  secretary  of 
state  for  India  in  council  an  agent  of  the  crown 
for  the  purpose  of  the  distribution  of  the  fund 
under  the  control  of  the  crown,  but  did  not  con- 
stitute him  a  trustee  for  the  persons  interested 
subject  to  the  control  of  a  court  of  equity. 
A  lexander  v.  Wellitigton  (Duke)  (2  Russ.  &  My. 
35)  discussed.  Jirown  v.  Harris  (13  Ves.  552) 
distinguished.  Kinloch  v.  Seirretury  of  St4itefor 
Iftdia,  51  L.  J.,  Ch.  885  ;  7  App.  Chs.  619  ;  47 
L.  T.  133  ;  30  W.  R.  845— H.  L.  (E.) 

But  an  action  cannot  be  maintained  against 
the  secretai^  at  war,  by  a  retired  clerk  of  the 
■  war  office,  for  his  retired  allowance,  on  the 
firounds  that  the  secretary  is  only  chargeable  in 
his  public  and  official  character,  and  that  an 
action  cannot  be  maintained  against  him  as  such, 
for  anything  done  by  him  in  that  character, 
although  it  may  amount  to  a  breach  of  employ- 
ment, as  it  would  tend  to  expose  him  to  an 
infinite  number  of  actions,  to  be  brought  by  any 
persons  who  might  suppose  themselves  aggrieved ; 
although  he  may  have  received  the  money  ap- 
plicable to  such  specific  purposes.  Gidley  v. 
Pulmerston  (^Lord),  7  Moore,  91  ;  3  Br.  &  B.  275  : 
24  R.  R.  668. 


For  Torti.] — If  a  public  officer  is  guilty  of  a 
misfeasance  in  the  exercise  of  the  powers  in- 
trusted to  him  by  law,  and  in  the  discharge 
of  his  duty,  he  is  liable  to  an  action  for  any 
damage  resulting  from  that  act,  without  proof 
of  malice  or  want  of  probable  cause.  Brasyer 
v.  Maclean,  44  L.  J.,  P.  C.  79  ;  L.  R.  6  P.  C. 
398:  33L.  T.  1. 

An  action  for  trespass  committed  or  intended 
is  not  maintainable  against  officials  of  the  crown 
or  government  sued  in  their  official  capacity 
or  as  an  official  body.  Kaleigh  v.  Ooschen^  67 
L.  J.,  Ch.  59  ;  [1898]  1  Ch.  73  ;  77  L.  T.  429  ;  46 
W.  R.  90. 

Such  an  action  will,  however,  lie  against  such 
officials  in  respect  of  acts  actually  done  or 
(lii-ected  by  them  if  sued  in  their  individual 
capacity,  even  although  such  acts  be  done  by  the 
authority  of  the  government.    Ih. 

The  secretary  of  state  is  liable  to  an  action  if 
he  improperly  directs  a  gaoler  to  remove  a 
prisoner  to  a  part  of  a  prison  in  which  he  ought 
not  to  be  confined,  and  the  gaoler  so  removes 
him.  Cohhett  v.  Gray,  4  Ex.  729  ;  19  L.  J.,  Ex. 
137. 

An  action  will  lie  against  the  secretary  of 
state  for  war,  like  any  other  cori)oration,  for 
misuser  of  land  vested  in  him  ;  but,  semble, 
when  land  has  been  acquired  under  the  authority 
of  parliament  for  military  purpases,  and  is  vested 
in  the  secretary  of  state  for  war,  an  action  will 
not  lie  against  him  for  a  nuisance  occasioned  by 
the  reasonable  user  of  such  land  for  military 
purposes  under  his  direction.  Haivley  v.  Steele, 
46  L.  J.  Ch.  782  ;  6  Ch.  D.  521  :  37  L.  T.  625. 

An  action  of  trespass  and  false  imprisonment 
lies  in  England  by  a  native  Minorquin,  against 
a  governor  of  Minorca,  for  ^n  injury  committed 
by  him  in  Minorca.  Mostyn  v.  Fabrigas^ 
Cowp.  161. 


Seiiore    of    SMp.]  —  No  action    lies 


against  a  commander  of  a  British  ship  of  war 
for  seizing  and  detaining  a  vessel  on  suspicion 
of  her  being  hostile  prize  ;  though  he  afterwards 
dismiss  her  without  libelling  her  in  the  Court 
of  Admiralty  :  and  though  he  detain  her  partly 
on  suspicion  of  matters  which  are  merely  causes 
of  forfeiture  if  she  is  British.  Faith  v.  Pearson^ 
6  Taunt.  439;  2  Marsh.  133;  4  Camp.  357; 
Holt,  113. 

By  the  Kidnapping  Act,  1872,  s.  3,  vessels  carry- 
ing native  labourers  of  the  South  Sea  Islands,  not 
being  part  of  the  crew,  must  have  a  licence  ;  by 
s.  6,  vessels  carrying  native  labourers  without  a 
licence  are  subject  to  the  provisions  of  s.  16  ;  by 
8.  9,  to  detain  or  confine  a  native  for  the  purpose 
of  removing  him  from  one  place  to  another  is 
declared  to  be  felony  ;  by  s.  16j  any  vessel  sus- 
pected upon  reasonable  grounds  of  committing 
an  offence  against  the  9th  section  may  be  de- 
taineil ;  by  s.  20,  no  damages  shall  be  payable 
and  no  officer  shall  be  responsible  for  the  neten- 
tion  or  seizure  of  a  vessel  in  pursuance  of  the 
net.  Before  the  passing  of  the  Kidnapping  Act, 
1872,  the  plaintiff's  vessel  sailed  on  a  voyage  to 
the  South  Sea  Islands  for  the  purpose  of  fishing ; 
her  master  hired  native  labourers,  and  after  the 
fishing  was  over  the  vessel  was  engaged  in 
carrying  the  natives  home  when  she  was  seized 
by  a  man  of  war,  of  which  the  defendant  was 
commander.  At  the  time  of  the  seizure  the 
defendant  bona  fide  believed  that  there  was 
reasonable  ground  for  suspecting  that  an  offence 
had   been  C4immitted  against  the  act  : — HeLl, 
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no  action  would  lie  against  the  defendant.  |  cannot  refuse  to  appear  on  the  ground  that  the 
Bums  y.  yinoeU^  49  L.  J.,  Q.  B.  468  ;  5  Q.  B.  D.  i  court  has  no  jurisdiction  over  him,  and  that  he 
444  ;  43  L.  T.  342  ;  29  W.  R.  39  ;  44  J.  P. '  could  only  be  proceeded  against  on  a  petition  of 
828— C.  A.  !  right.    Felkin  v.  HerbeH,  1  Dr.  &  Sm.  608 ;  8 

If  a  ship  was  seized  as  forfeited  under  the  12  i  Jur.  (N.8.)  90  ;  9  W.  R.  609. 
Car.  2,  c.  18,  by  a  governor  of  a  foreign  country  i 

belonging  to  Great  Britain,  the  owner  could  not  |  Kandamni  to  Lords  of  TreMury.] — In  the 
maintain  trespass  against  the  party  seizing,  i  half -yearending  the  3l8t  December,  1870,  certain 
although  the  latter  did  not  procem  to  condem- 1  prosecutions  took  place  at  the  assizes  and  quarter 
nation  ;  for,  by  the  forfeiture,  the  property  was !  sessions  of  a  county,  and  the  costs  were  taxed 
divested  out  of  the  owner.  Willtiiu  v.  Despard^  \  by  the  proper  officers  under  the  orders  of  the 
5  Term  Rep.  112;  2  R.  R.  559.  ;  respective  courts,  and  the  treasurer  of  the  county 

{  paid  the  bills,  and  returned  the  bills,  with  the 

Colonial  GoYomors.  J— In  a  suit  against   usual  vouchers,  to  the  treasury.    The  lords  of 

her  majesty's  deputy  commissary  general  for  the  treasury  had  appointed  officers,  caUed  the 
Natal,  and  as  such  representing  her  majesty's  examinere  of  criminal  law  accounts,  and  these 
commissariat  department,  to  recover  certain  \  officera  disallowed  or  reduced  in  amount  fifty- 
moneys  as  the  price  or  hire  of  certain  waggons  ,  one  of  the  items  in  the  bills  returned  ;  and  a  rule 
and  oxen,  for  the  carriage  of  certain  goods,  i  nisi  was  then  obtained  for  a  mandamus  to  the 
for  damages  for  illegal  acts  of  defendant  or  his  i  lords  of  the  treasury,  commanding  them  to  issue 
employes,  and  for  general  damage  :— Held,  on  '  a  treasury  minute  authorising  the  paymaster  of 
exceptions  by  the  defendant  to  the  jurisdiction  '  civil  contingencies  to  pay  to  the  treasurer  of  the 
of  the  court  and  to  the  declaration,  that  the  county  the  sums  disallowed  :— Held,  that  a  man- 
defendant  could  not  be  sued,  either  personally  or  damns  would  not  lie,  inasmuch  as  the  lords  of 
in  his  official  capacity,  upon  a  contract  eniered  the  treasury  received  the  money,  which  was 
into  by  him  on  behalf  of  the  commissariat ,  granted  to  her  majesty,  as  servants  of  the  Crown, 
department ;  and  that  there  was  no  cause  of  i  and  no  dutv  was  imposed  upon  them  as  between 
action  against  him.  The  government  revenue  |  them  and  the  persons  to  whom  the  money  was 
cannot  be  reached  by  a  suit  against  a  public  |  payable.  Reg.  v.  Trea/mry  GmttniMf oners,  41 
officer  in  his  official  capacity.  Quaere,  whether  i  £,.  j.^  q.  b.  178  ;  L.  R.  7  Q.  B.  387  ;  26  L.  T.64  ; 
the  court  would  have  had  jurisdiction  if  a  peti- '  20  W.  R.  336  •  12  Cox  C.  C.  277. 
tion  of  right  had  been  presented  and  the  crown  1  Held,  also,  that  the  course  which  the  lords  of 
had  ordered  that  right  should  be  done.  Palvter  \  the  treasury  had  pursued  was  erroneous,  as  thev 
V.  Hntehinsmi,  60  L.  J.,  P.  C.  62  ;  6  App.  Cas.  |  had  no  authority  whatever  to  have  the  bills 
619 ;  45  L.  T.  180.  ^  retaxed,  and  ought  to  have  paid  over  to  the 

Trespass  for  seizing  and  detaining  at  Kingston  ,  treasurer  of  the  county  the  full  sum  which  he 
in  Jamaica  a  schooner  of  which  the  plaintiff  was  :  had  expended  as  costs  of  prosecutions.  Ih, 
charterer,  and  which  had,  as  alleged,  put  into  the  I  The  Exchequer  and  Audit  Department  Act, 
port  of  Kingston  i!i  distress  and  for  repaire.  1  i866  (29  &  30  Vict.  c.  39),  and  the  acts  which  it 
Plea,  in  substance,  of  privilege  and  to  the  juris- 1  amends  or  alters,  give  no  right  to  a  receiver  of 
diction,  that  the  defendant  was  captain-general  |  public  moneys  to  comi)el  the  commissionen  of 
and  govemor-in-chief  of  the  island  of  Jamaica,  the  treasury  to  direct  the  comptroller  and  auditor 
that  the  acts  complained  of  were  done  by  him  as  general  to  examine  and  awlit  the  accoonts. 
governor  of  the  island  and  in  the  exercise  of  his  Edmunds,  Ex  parte,  26  L.  T.  705  ;  20  W.  R.  205. 
reasonable  discretion  as  such,  and  as  acts  of  state.  |  ^  mandamus  will  not  lie  to  the  lords  commis- 
The  plea  did  not  aver  even  generally  that  the  ,  gioners  of  the  treasury  to  compel  them  to  pay  a 
seizure  of  the  plaintiff's  ship  was  an  act  which  ,  ^\^\y^  incurred  by  a  county  court,  even  although 
the  defendant  was  empowered  to  do  as  governor,  i  parliament  has,  upon  an  estimate  made  by  the 
nor  even  that  it  was  an  act  of  state  :— Held,  that  |  commissionere  of  the  treasury,  voted  a  sum  for 
the  judgment  respondeat  ouster  was  right  and  the  salaries  and  expenses  of  the  county  courts 
must  be  affirmed.  Mviufrave  v.  Pulid4i,  49  L.  J., ,  for  the  year.  Walmeslcy,  Ex  paHr,  1  B.  &  S. 
P.  C.  20;  6  App.  Cas.  102;  41  L.  T.  629;  28  ,  gl;  7  Jur.(N.S.)  1010;  4L.  T.242r9  W.  R.699. 
W.  R.  373— P.  C.  I 

T.^.;i<«4.<^.  T    rpv  *        1        I     Criminal  Proceedingi   againft.] — It  is  a  high 

,. ,f''"*^«*i«'^-]-Thego^^rnorof  acolony       .      ^^^^^   .,^  ^^  ^^^^^  to  alter 'an   inrobn^t 

(in   ordmaiy  cases)    cannot  be/egarded  as  a      .^^       ^^^  ^^^^.^^  ^^  ^1,^  ^^^  ^^  Chancery, 
viceroy  ;  nor  can  it  be  assumecl  that  he  possesses  1  ^       .^^       Williams,  3  Taunt.  540. 
genera     sovereign    power.      His    authority    is       a  public  officer  is  indictable  for  misbehaviour 
derived  from  his  commission  and  limited  to  the    .    ^is  office.    Bex  v.  Bemhridife,  3  Dougl.  327. 
powers  thereby  expre^ly  or  iniphedly  entrusted       ^      ^^^  ^^  appointed  collector  of  certain 
to  him.    It  IS  withm  the  province  of  municipal  |  ^  ,     ^j^^  propei^nstituted  authorities,  and 

courts  to  determine  whether  any  act  of  power  ,  ^    considered  himself,  and  was  consider^  by 
done  bya  governor  is  withm  the  limits  of  his     j^  .^j^^^^^  ^^  ^  ^^^l^  ^^11^^^      ^^^^  ^boi 

authonty.  and,  therefore,  an  act  of  state.  lb.  \  appointment  turned  out  to  have  been  informally 
Secretary  of  State— BemoYal  of  Oflcer.]—  j  made,  cannot  be  indicted  at  common  law  for  the 
Action  for  removing  an  officer  does  not  lie  against !  receipt  of  duties,  by  colour  and  pretence  of  being 
the  secretary  of  state  for  India,  the  crown  1  collector  of  such  duties,  though  the  money  was 
having  an  absolute  right  to  remove  the  officer  at  j  fraudulently  collected  and  misapplied  by  him, 
will  and  pleasure.  Grant  v.  Secretary  of  State  ,  because  he  was  m  fact  appointed  collector^  and 
M  Indiu,  46  L.  J.,  C.  P.  681  ;  2  C.  P.  D.  445  ;  i  in  that  character  received  the  money.  Bex  v. 
37  L.  T.  188;  25  W.  R.  848.     See  Dicksim  v.  i  I>obson,  7  East,  218  ;  3  Smith,  213. 

^  '^  Jiin8dictioiL.J — The    42  Geo.  3,    c.    8o, 

Camiot  Beftiee  to  Appear.] — A  secretary   giving  jurisdiction  for  trying  and  punishing  in 

of  state,  made  a  defendant  in  a  suit  in  equity,  i  this  country,  persons  holding  public  offices  or 
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employments,  for  offences  committed  abrocui, 
-does  not  extend  to  felonies.  Bex  v.  Shu  we,  5 
M.  &S.403;  17R.  R.  340. 

Validity  of  Indiotmenti.l— In  an  indict- 
ment against  a  public  officer  for  oreach  of  duty, 
it  is  sufficient  to  state  generally  that  he  is  such 
officer,  without  shewing  his  appointment.  Jtese 
V.  Hoilmd,  5  Term  Rep.  H07  ;  2  R.  R.  678. 

In  an  indictment  against  an  officer  for  dis- 
obedience of  ordere,  it  is  not  necessary  to  aver 
that  the  orders  have  not  been  revoked,  or  that 
they  are  in  force.    Ih, 

Where  a  public  officer  is  charged  with  a  breach 
of  duty,  which  duty  arises  from  certain  acts 
within  the  limits  of  his  government,  it  is  not 
necessary  to  aver,  in  an  indictment  against  him. 
that  he  had  notice  of  those  acts  ;  he  is  presumed 
from  his  situation  to  know  them.    lb, 

A  charge  in  an  indictment  against  an  officer 
of  a  breach  of  orders  in  not  prosecuting  a  war. 
*•  with  all  possible  vigour  and  decision,"  is  too 
uncertain,  even  though  the  charge  is  made  in 
the  very  words  of  the  order  given  to  him.    Ih, 

By  33  Geo.  3.  c.  52,  s.  62,  the  demanding  or 
receiving  any  sum  of  money  or  other  valuable 
thing  as  a  gift  or  present,  or  under  colour  thereof , 
whether  for  the  use  of  the  party  receiving  the 
«ame.  or  for,  or  pretended  to  be  for,  the  use  of 
the  company,  or  of  any  other  person  whatsoever, 
by  any  British  subject  holding  any  office  in  the 
East  Indies,  shall  be  extortion  and  a  misde- 
meanor, and  shall  be  proceeded  against  and 
punishable  as  such.  An  information  under  this 
section  charged  the  defendant  with  receiving 
iiom  R.,  in  the  East  Indies,  a  sum  of  money,  to 
wit,  8,000  rupees,  being  of  the  value  of  800Z.  of 
la\\'ful  money  of  Great  Britain,  as  a  gift  or 
present.  The  jury  found  him  guilty,  and  that 
the  sum  of  money  was  8,000  rupees ;  and  that 
the  sum  of  8,000  rupees,  at  the  time  of  the 
receipt,  was  of  the  value  of  766/.  13*.  Ad,  money 
of  Great  Britain,  being  at  the  rate  of  1*.  11a. 
for  each  rupee : — Held,  first,  that  the  meaning 
of  the  statute  was  to  prevent  a  pei^son  holding 
office  in  the  East  Indies  from  receiving  any  gift 
Absolutely,  whatever  the  reason  for  the  gift 
might  be ;  and  that  if  the  meaning  of  the 
statute  was  to  prohibit  gifts  being  received  only 
where  they  were  received  extorbively  or  under 
oolour  of  office,  the  indictment  would  be  good  by 
virtue  of  7  Geo.  4,  c.  64,  which  applieil  as  well  to 
indictments  preferretl  for  offences  abroad  as  for 
offences  in  England.  Dovylat  v.  Reg.,  13  Q.  B. 
74  :  17  L.  J.,  M.  C.  176  :  12  Jur.  974— Ex.  Ch. 

Held,  secondlv,  that  it  was  not  necessary  to 
state  for  whose  usi  the  money  was  received.    lb. 
Held,  thirdly,  that  it  was  not  necessary  to 
.state  whose  ihe  money  was.    lb, 

2.  Purchase  and  Sale  op  Offices. 

Indictment.]— The  49  Geo.  3,  c.  126,  s.  3, 
makes  it  a  niis4lemeanor  in  any  pei-son  who 
shall  by  any  way  or  means  contract  or  agree 
to  receive  or  have  any  money,  fee,  or  profit,  for 
any  office  or  employment  specified  in  that  act, 
or  for  any  appointment  thereto: — Held,  that  a 
•count  in  an  indictment  alleging  the  offence  to 
be  that  the  defendants  did  unlawfully  and  cor- 
ruptly contract  and  agree  with  D.  N.  to  procure 
the  appointment  to  a  certain  office  and  employ- 
ment was  bad  for  not  stating  the  offence  within 
that  section.  Samo  or  Day  v.  Reg,,  2  Cox,  C.  C. 
J  78— Ex.  Ch. 


Baliftf  againit  Bondi,  fto.] — Bill  for  relief 
against  four  bonds  for  procuring  plaintiff  a 
pursership  on  board  a  man-of-war.  The  court 
could  not  set  aside  the  bonds,  but  relieved  against 
the  interest  and  costs,  on  payment  of  the 
principal.    Symonds  v.  Oibwn,  2  Vem.  308. 

Bond  given  by  A.  to  B.  for  B.'s  quitting  his 
pretence,  and  procuring  A.  to  be  admitted 
purser  to  one  of  the  king's  ships.  Court  will 
relieve  on  payment  of  principal  without  costs. 
lb. 

A.  agreed  to  surrender  his  commission  in  the 
army  to  B.  for  lOOZ.,  for  which  B.  gave  his  bond. 
B.  was  refused  the  commission.  No  relief  in 
equity,  save  against  the  interest  and  costs. 
Berrlrfitrd  v.  Done,  1  Vem.  98. 

Action  at  law  on  a  bond  given  to  a  trustee, 
only  reciting  that  the  obligor  was  (on  the  resig- 
nation of  obligee's  cestui  que  trust)  appointed  to 
an  office,  not  restrained  by  injunction,  but  may 
be  pleaded  at  law  in  order  to  try  whether  the 
consideration  was  corrupt.  Thrale  v.  Rom,  3 
Bro.  C.  C.  67. 

Bill  of  exchange  given  to  secure  procuration 
money  stipulateci  to  be  paid  to  colonel  of  regi- 
ment for  commission  is  void,  and  court  will 
interfere  even  after  money  is  in  hands  of  sheriff 
on  execution  at  law.  Whitttnt/ham  v.  Burgoyne, 
3  Anstr.  900. 

Agreement  and  bond  from  A.  to  B.  to  pay 
600/.  for  procuring  a  commission  in  the  marines. 
The  commission  was  procured,  but  A.  refused 
to  take  the  oaths.  Equity  will  not  relieve  him 
against  his  bond,  semble.  Ice  v.  Ash,  Colles's 
P.  C.  267. 

Perpetual  injunction  granted  against  a  bond 
for  the  purchase  of  an  office  upon  the  public 
policy  of  the  law,  although  the  office  was  not 
within  the  statute  5  &  6  Kdw.  6.  Hanlngton  v. 
Du  Chatel,  1  Brc.  C.  C.  124. 

A.,  hj  his  interest  with  the  commissioners  of 
excise,  gets  an  office  in  that  branch  of  the  revenue 
for  B.,  who  in  consideration  thereof  gives  a 
bond  to  A.  to  pay  him  102.  \yQT  annum  as  long  as 
B.  enjovs  the  place.  Equity  will  relieve  against 
the  bond.    Law  v.  Law,  3  P.  Wms.  391. 

Koney  advanoed,] — Money  advanced  by  plain- 
tiff to  the  defendant  to  procure  him  a  commission 
in  the  marines,  decreed  to  be  refunded  with 
interest,  plaintiff  having,  after  six  months,  been 
<liscovere<i  to  have  worn  a  livery,  and  being 
thereupon  discharged,  first,  upon  grounds  of 
public  policy  ;  and,  secondly,  as  plaintiff  had 
^>een  imposed  u)X)n,  defendant  knowing  that 
he  was  incapable  of  holding  the  commission. 
Morr'iH  v.  MacCuUock,  2  Eden,  190  ;  Ambl. 
432. 

A  sum  of  money  was  paid  by  A.  to  B.  for  the 
purpose  of  purchasing  C.  promotion  in  the  army, 
and  it  remained  unapplied  in  the  hands  of  B.  at 
the  death  of  A.  C,  having  been  compelled,  from 
the  bad  state  of  his  health,  to  quit  the  army,  and 
having  no  prospect  of  being  able  to  enter  into 
the  service  again,  filed  a  bill  for  the  money,  and 
it  was  decreed  to  be  paid  to  him.  Lech4i  v.  Kil- 
iHOrey  (Lord),  Turn.  &  R.  207  ;  24  R.  R.  19. 

Enforcing  Contraoti.] — Bill  for  specific  per- 
formance of  an  agreement  to  grant  a  deputation 
of  the  office  of  registrar  of  a  consistoir  court. 
Wheeler  v.  Trotter,  3  Swan.  174  ;  19  R.  R.  195. 
Contract  for  sale  of  command  of  East  India 
I  ship  is  illegal,  and  therefore  cannot  be  enforced 
I  by  suit  upon  equity  against  the  fund  paid  Vy 
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company,  as  a  compensation  under  the  regulations  ,  brought  an  action  against  them  : — Held,  that  the 
of  1796,  to  restrain  the  practice  in  future,  i  lords  and  ladies  of  the  manors  were  commissioners 
Tltomsan  v.  Tliommn,  7  Ves.  470  ;  6  R.  R.  151.      |  by  virtue  of  the  local  act,  and  if  they  did  not 

Sale  by  the  owner  of  the  command  of  a  ship  j  choose  to  associate,  might  appoint  agents  for 
in  the  service  of  the  East  India  Company,  with- '  such  time  as  they  thought  proper,  which  agents. 
out  their  knowledge,  is  illegal,  and  cannot  be  the  thereupon  became  commissionei-s,  and  might  issue 
subject  of  an  action.  Sale  of  a  commission  in  i  notices  and  warrants  in  their  own  names,  and 
the  army  is  not  bad  of  itself.  Sale  of  a  public  i  were  not  bound  to  shew,  on  the  face  of  their 
office,  or  any  obligation  to  be  made  gctod  out  of  it,  |  proceedings,  for  what  lord  or  lady  they  respec- 
is  so.    Hartwell  v.  Hart  well  ^  \  Ves.  815.  i  tively  acted.     Ogtler  v.  Cooke.  18  Q.  B'831  ;  22 

The   command  of  an   East  India  ship    is  a  i  L.  J.,  Q.  B.  71  ;  17  Jur.  370 — Ex.  Ch. 
public  trust ;   and  the  sale  of  it,  contrary   to  i      Held,  also,  that  such  appointment  of  an  agent 
a  public  regulation  of  the  company,  is  a  breach  '  was  well  executed,  though  the  lord  or  la<ly  had 
of  public  duty.    Ei»t  India  Co.  v.  Xeare^  5  Ves. !  not  previously  made  the  declaration  required  br 
181.  "  \  the  local  act.    lb. 

C.  COMMISSIONERS.  ]'     Money   Qualifloation— Incumbrance.] —By   a 


1.  Appointment  and  Qualification. 


local  act  a  commissioner  of  a  court  of  requests- 

was  liable  to  a  penalty  of  50/.  if  he  acted  without 

By  Majoritj  of  Proprietors — Neglect  of  Condi- !  having  a  qualification  of  50/.  a  year  in  real 

tions — Validity.] — By  a   local  inclasure  act   it  |  i)roperty,  or  1,500/.  in  personal,  or  25/.  a  year 

was  providetl  that  whenever  the  oftice  of  com- 1  real,  and  1,000/.  j>ersonal  property,  "above  all 


missioner  should  be  vacant  the  lord  of  the 
manor,  with  the  major  part  in  value  of  the 
proprietors  of  lands  antl  common  rights  in  the 
))arish  (such  value  to  be  ascertained  according  to 
their  respective  assessments   in   the  last   rate** 


charges  and  incumbrances  whatsoever,"  the  proof 
of  which  qualification  was  by  that  statute  to  lie 
on  him  in  any  action  against  him  for  the  pienalty  : 
— Held,  that  the  words  '*  alwve  all  charges  and 
incumbrances  whatsoever  "  did  not  mean  bevond 


made  for  the  relief  of  the  poor  of  the  parish  in  i  payment  of  all  his  debts,  but  only  applied  to 
the  said  parish)  present  at  a  public  meeting,  i  specific  charges  on  the  property  in  respect  of 
should  elect  another.    The  office  of  commissioner  '  which  he  claimed  to  be  qualified.    DumeUtwy. 


having  l)ecome  vacant,  a  new  one  was  elected 
by  the  lonl  of  the  manor  an«l  the  major  part  in 


Letif,  1  Car.  &:  K.  408. 
Held,  also,   that  in    such  an  action  it  was 


value  of  the  proprietors  of  lauds  at  a  public   sufficient  if  he  shewed  that  he  had  property  to 
meeting.    No  one  there  disputed  that  he  hail  1  the  required  amount  ;  and  that  it  was  not  incum- 


such  majority,  but  no  reference  was  made  to  the  ,  bent  on  him  to  give  any  evidence  with  a  view  of 
poor-rates : — Held,  that,  nevertheless,  the  appoint- 1  shewing  that  the  property  was  not  incumbered, 
ment  was  valid.     Doe  d.  Harris  v.  Bodenham,  9  |  lb. 
B.  &  C.  495.  i 

I  Property  Qoalifioation  —  Oceapier.] — By  a 
Of  Agents  —  Bight  to  Appoint.]  —  A  local .  lighting  and  watching  act  no  person  was  qualified 
drainage  act  created  the  loixls  or  ladies  of  three  I  to  be  a  commissioner  unless  he  should  be  an 
manors,  or,  in  his,  her,  or  their  absence,  their  i  occupier  of  premises  in  the  township,  and  be 
agents  appointetl  in  writing  under  their  hands,  i-ated  for  the  same  on  the  poor-rate  at  35/.,  or 
commissioners  for  executing  the  act.  It  autho-  i  unless  he  should  be  rated  on  such  rate,  and  be 
rised  the  commis-sioners  to  take  lands  for  the  j  possessed  of  property  in  the  township  of  the 
purpose  of  the  drainage,  and  it  contained  clauses  |  value  of  1,500/. : — Held,  that  a  person  possessed 
for  that  purpose  to  the  same  effect  as  those  in  of  property  to  that  amount  at  the  time  of 
the  Lands  Clauses  Act,  8  &  9  Vict.  c.  18,  subse- ,  election,  but  who  was  not  an  occupier  until  after 
quently  passed ;  and  it  provided  that  no  i)erson  i  making  the  rate  precaling  the  election,  and 
should  be  capable  of  acting  as  a  commissioner  or  |  whose  name  was  not  on  the  rate  when  it  was- 
agent  for  a  commissioner  till  he  had  made  a  \  made,  though  inserted  nf  ter,  in  pursuance  of  the 
declaration  that  he  would  duly  execute  the  I  17  Geo.  2,  c.  38,  s.  12,  was  not  qualified.  Btg.Y. 
jjowers  in  the  exercise  of  which  he  should  act  Eddoices,  1  El.  &  El.  330 ;  28  L.  J..  Q.  B.  84  ;  5 
as  commissioner  or  agent.  The  three  lords  of  Jur.  (N.s.)  469  ;  7  W.  R.  63. 
the    manoi-s,    by    writing    under    their    hands,  i 

appointed  the  defendants  their  agents,  but  with-  \  Batable  Yalne  or  Bates.] — By  a  local  act  it 
out  having  first  made  the  declaration.  These  was  enacted  that  twelve  inhabitants,  house- 
acted  as  commissioners  (first  making  the  declara-  holdens,  resident  in  the  town  or  parish  of  Rye, 
tion),  and  gave  the  plaintiff  a  written  notice  ,  rated  to  the  relief  or  maintenance  of  the  poor  of 


that  they  required  to  take,  for  the  purposes  of 
the  act,  his  land,  describing  the  si)ecific  acres, 
roods,  and  perches.  The  plaintiff  refused  to 
treat,  and  the  commissioners  thereupon  issued  n 
wan'ant  to  the  sheriff  of  the  count}'  to  summon 
a  jury  to  assess  the  sum  to  be  paid  to  the  plaintiff 
for  the  purchase  of  the  land  required  for  the 
purpose  of  the  act.  Both  the  notice  and  warrant 
were  in  the  defendants'  names  as  commissi(-ners. 
A  jury  was  empannelled,  and  assessed  the  price 
of  the  land.    The  plaintiff,  who  had  throughout 


the  parish,  by  one  or  more  rate  or  rates,  to  the 
amount  of  10/.  per  annum,  should  be  ap]x>inted 
commissioners  of  the  harbour  of  Rye : — Held* 
that  the  ratable  annual  value,  and  not  the  rates 
pavable.  conferred  the  qualification.  Ea»ton  v. 
Alee,  7  H.  &  N.  452  ;  31  L.  J.,  Ex.  116  ;  8  Jur. 
(N.s.)  156  ;  5  L.  T.  323  ;  10  W.  R.  110. 

Penalty — ^Aeting  withont  Qnaliilcation.] — ^A 

local  act  of  3  Will  4,  c.  68,  for  improving  a 
township,  provided  that  no  person  should  be 


j)rotested  against  the  proceedings,  refused  to  capable  of  acting  as  a  commissioner  in  the  execu- 
receive  the  price  so  assessed.  The  defendants ,  tion  of  that  act,  unless  he  should  have  the 
paid  it  into  a  bank,  under  the  authority  of  the  qualification  thereby  required  ;  s.  10  imposetl 
local  act  enabling  them  so  to  do,  and  entered  a  penalty  of  50/.  on  any  pei-son  who  should  act 
on  the   land.    The  plaintiff  having  thereupon  \  as  a  commissioner  without  being  qualified.    The 
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1  Vict.  c.  33  re)>eale<:l  the  provisions  of  the  first 
act  as  to  the  apijointment,  number,  mode  of 
election,  and  qualification  of  commissioners : 
8.  2,  after  defining  the  number  of  the  new  com- 
missioners, and  transferring  to  them  the  powers 
of  the  former  commissioners,  enacted,  that  "  all 
provisions  in  the  former  act  contained  in  refer- 
ence to  the  commissioners  thereby  appointed 
shall  be  held  to  apply  to  the  commissionei"s  to  be 
appointed  under  this  net  and  the  nets  of  such 
commissioners,  in  the  same  manner  as  if  the 
same  were  re-enacted  and  repeated  in  that  act 
(except  as  far  as  the  same  are  repealed  by  or  are 
inconsistent  w^ith  its  provisions),  and  that  the 
two  acts  shall  be  construed  together  as  one  act"  : 
s.  7  required  a  different  qualification,  but  there 
was  no  clause  in  the  act  of  Victoria  which  in 
terms  imposed  a  penalty  on  persons  acting  as 
commissioners  without  such  (qualifications  : — 
Held,  that  a  person  who  acted  as  a  commissioner 
uncier  the  1  Vict.  c.  3H,  without  being  qualified 
as  required  by  that  act,  was  liable  to  the  penalty 
imposed  bv  the  3  Will.  4,  c.  68.  Gongh  v.  Hard- 
wan,  5  H.'A:  N.  112  ;  1  L.  T.  375. 

Bisqnaliiieatioii  by  Interest.] — ^A  local  act 
directed  that  no  person  shouhl  be  capable  of 
**  acting  as  a  commissioner  in  execution  thereof 
in  any  case  wherein  he  shall  be  personally 
interested  in  the  matter  in  question,"  and  that 
any  pei-son  who  should  so  act  as  a  commissioner 
being  so  disfjualified  should  forfeit  lOOZ.  The 
commissionei-s  were  in  part  elected  by  parishes 
w^ithin  a  certain  precinct.  An  order  had  been 
made  by  them  for  constructing  a  footway  along 
the  frontage  of  the  defendant's,  among  other 
premises,  in  a  particular  manner.  The  defen- 
dant, who  was  afterwards  elected  a  commissioner, 
attended  at  a  special  meeting  of  the  commis- 
sioners, and  fi]-8t  moved  to  rescind  the  order  as 
to  all  except  his  own  premises,  which  was  nega- 
tived. On  a  motion  being  made  to  alter  the 
order  by  adopting  a  less  expensive  mode  of  pav- 
ing, he  supporte<l  the  proposition  in  a  speech, 
and  took  an  active  part  in  the  discussion  and  in 
opposing  the  original  onler.  He  then  proceeded 
to  the  ballot  with  the  other  commissioners.  In 
an  action  for  the  penalty,  there  was  a  count 
charging  the  defendant  with  acting  as  commis- 
sioner where  he  was  personally  interested,  and 
voting  acconlingly.  Another  count  only  charged 
him  with  acting  as  such  commissioner  in  a  case 
in  which  he  was  personally  interested.  The 
jury  found  that  the  defendant  did  not  vote  on 
the  occasion  in  question,  and  gave  him  a  verdict  : 
— Held,  that  he  did  not  act  as  a  commissioner  in 
proposing  or  rescinding  the  order,  except  as  to 
his  own  premises,  but  there  was  evidence  that 
he  had  acted  as  a  commissioner  by  addressing 
the  meeting  on  the  motion  for  altering  the  order, 
and  by  taking  an  active  |>art  in  the  discussion  : 
and  that,  as  the  only  question  left  to  them  was 
whether  he  had  voted,  and  not  whether  he  had 
acted  as  a  commissioner  in  any  other  manner,  he 
was  entitled  to  a  new  trial.  ChtirlcMicorth  v. 
Rudqard,  1  C.  M.  &  R.  498  ;  4  Tyr.  824  :  4  L.  J., 
Ex.  89. 

The  evidence  of  a  person  who  proceeds  to  a 
ballot  is  admissible  as  to  the  share  he  pei-sonally 
took  in  it.    Ih, 

By  an  act  for  lighting  a  town,  no  person  shall 
be  capable  of  acting  as  a  commissioner  in  the 
execution  of  the  act  who  shall  be  interested  in 
any  contract  for  furnishing,  supplying,  o'*  selling 
any  article,  matter,  or  thing  to  be  cmployeil  or 


made  use  of  for  the  purposes  of  the  act : — Held, 
that  a  i)erson  who  had  contractetl  with  former 
commissioners  to  sell  a  plot  of  land  to  be  used 
for  the  purposes  of  the  act  was  not  disqualified 
from  acting,  though  the  conveyance  had  not 
been  executed.  WmdXe/u  v.  AV/y,  1  H.  &  N.  307  ; 
25  L.  J.,  Ex.  351 .    See  aUo  LOCA  L  GOVERNMENT. 

A  local  act  incorporated  10  &  11  Vict.  c.  16. 
By  s.  2  of  the  local  act,  every  male  pei-son  of 
full  age,  rated  to  the  relief  of  the  poor  in  a  cer- 
tain amount,  shall  be  a  commissioner.  By  10 
&  11  Vict.  c.  16,  s.  9,  any  person  who  after  his 
appointment  as  a  commissioner  shall  be  concerned 
or  participate  in  any  manner  in  any  contract 
shall  thenceforth  cease  to  be  a  commissioner. 
By  s.  15,  every  pei-son  who  shall  act  as  a  com- 
missioner, after  having  become  disqualified,  shall 
be  liable  to  a  penalty  of  50/.  In  an  action 
against  a  person  for  the  penalty  for  having  acted 
as  a  commissioner  after  he  was  disr^ualified,  an 
invoice  was  produced,  in  his  handwriting,  ad- 
di-essed  "To  the  Commissioners  of  St.  Ives,"  and 
charging  them  for  lime  supplie<l  on  several  occa- 
sions during  four  months.  He  became  a  com- 
missioner by  reason  of  possessing  the  qualifica- 
tion required  by  s.  2  of  the  local  act : — Held, 
first,  that  he  was  appointed  a  commissioner  within 
the  meaning  of  10  jc  11  Vict.  c.  16,  s.  9.  KtchnUmi 
V.  Field*,  7  H.  &  N.  810  ;  31  L.  J.,  Ex.  233  ;  10 
W.  R.  304. 

Held,  secondly,  that  by  being  concemetl  in  a 
contract  he  became  disqualified  to  act  as  a  com- 
missioner within  the  meaning  of  s.  16.    Ih. 

Held,  thirdly,  that  the  invoice  was  evidence 
from  which  a  jury  might  find  that  he  was  con- 
cerned o^  i)articipated  in  a  contract  within  s.  9, 
Ih. 

2.  Powers. 

Applieation  of  Fundi.] — Commissionei-s  under 
a  local  act,  the  object  of  which  was  to  supply  a 
town  with  water,  were  empoweretl  to  raise  funds 
by  assessment  to  be  applied  in  certain  ways 
having  immediate  reference  to  the  purposes  of 
ihc  act,  and  in  otherwise  carrying  it  into  execu- 
tion : — Held,  that  although  the  commissioners 
might  have  properly  applied  the  funds  raised  in 
resisting  a  proceeding  in  parliament  prejudicial 
to  the  object  of  the  act,  yet  tl.ey  were  not  justified 
in  appl3'ing  them  to  defray  the  expense  of  obtain- 
ing another  act  of  parliament,  giving  more  exten- 
sive powers  for  carrying  out  the  object  of  the 
existing  act.  Att.-Gen,  v.  Andreiat,  2  Mac.  k  G. 
225  ;  2  Hall  &  T.  431  ;  20  L.  J.,  Ch.  467  ;  14  Jur. 
905.     See  Bower  v.  Grttfith,  16  W.  R.  .540. 

Improvement  commissioners  empowered  by  a 
local  act  to  levy  rates,  and  do  all  acts,  matters, 
and  things  for  promoting  the  health,  comfort, 
and  convenience  of  the  inhabitants  within  their 
district,  and  for  that  purpose  to  exercise  the 
powers  vested  in  them  by  their  act,  will  be 
restraincil  from  applying  the  rates  to  the  pro- 
motion of  a  bill  in  ))arliament  to  extend  tneir 
district  and  enlarge  their  jvowers.  Att.-Gen.  v, 
We»t  IIu  rtUpool  Impro  rente  nt  (  hni  tn  hsionerny 
39  L.  J.,  Ch.  624  ;  L.  R.  10  Eq.  152  ;  22  L.  T. 
510  ;  18  \V.  R.  685. 

Afsessment  of  Damage — Trial  of  Faeti.] — ^An 
act  gave  powers  to  a  company  to  make  a  canal, 
and  provided  that  certain  commissioners  should 
detennine,  by  the  verdict  of  a  jury,  the  sum  to  be 
pa'd  for  damage  caused  by  the  works  authorised 
by  the  act.  Action  on  a  judgment  of  the  com- 
missioners to  i-ecover  the  damage  aKsesvSetl  by  a. 
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Jury.  Plea,  that  the  damage  for  which  oompen- 
sation  was  awarded  was  not  caused  by  reason  of 
the  execution  of  the  company's  powers,  and  that 
the  commissioners  had  no  jurisdiction  to  assess 
the  damage  : — Held,  that  the  commissioners  had 
no  jurisdiction  to  try  the  question  as  to  the  fact 
of  damage,  but  only  to  assess  the  damage,  if  any. 
Barber  v.  Notfittgham  and  Grantham  Ry,^  16 
C.  B.  (N.8.)  726 ;  33  L.  J.,  C.  P.  193 ;  10  Jur. 
(N.8.)  260  ;  12  W.  R.  376. 

Beath  of  Commisiionen  —  BaoeoMori  not 
appointed.]  —  By  a  navigation  act  the  under- 
takers were  authorised  to  make  and  maintain 
such  iiavigation,  and  from  time  to  time  to  alter 
their  dams  and  weirs  for  that  purpose,  and  to 
enter  and  make  works  upon  lands  for  the 
purpose  of  the  undertaking,  tirst  making  satis- 
faction to  the  owners  as  commissioners  under 
the  act  should  direct.  By  a  subsequent  clause 
any  person  injured  by  the  works  was  to  receive 
compensation,  to  be  assessed  by  the  commis- 
sioners. The  commissioners  were  named  in  the 
act,  and  power  given  them  to  appoint  successors 
from  time  to  time.  The  navigation  was  made ; 
and,  as  part  of  it,  a  dam  across  a  river  was 
enlarged.  Subsequently  all  the  commissioners 
died  without  having  appointed  successors.  The 
company  afterwards  raise<l  the  dam  to  the  injury 
of  a  mill-owner  below : — Held,  that  the  power 
to  alter  the  dam  still  existed,  even  though  the 
mill-owner  should  no  longer  have  any  means  of 
obtaining  compensation,  as  to  which  the  court 
gave  no  opinion.  Kennet-  and  Aron  Katigation 
Co.  V.  Wltherington,  18  Q.  B.  531  ;  21  L.  J.,  Q.  B. 
419. 

Where  three  commissionei's  and  their  successors 
were  appointed  to  transact  the  business  under  an 
inclosure  act,  and  the  act  of  any  two  of  them  was 
to  be  valid,  an  a!^sessment  executed  by  two,  after 
the  death  of  one  of  the  three,  and  before  the 
appointment  of  a  successor,  was  invalid.  Doe  d. 
Mchvl»m  V.  MiddletoH,  3  Br.  &  B.  214. 

Mortgage — Action  by  Fnime  Inonmbranoert — 
€oit«.] — An  action  was  brought  by  judgment 
creditors  against  harbour  commissioners,  in  which 
the  plaintiffs  were  found  entitled  to  a  charge  on 
the  undertaking,  a  receiver  was  appointed,  and 
the  priorities  of  other  incumbrancer  (some  of 
whom  wei-e  prior  to  the  plaintiff)  were  ascer- 
tained, and  certain  funds  arising  from  the  under- 
taking paid  into  court.  The  funds  now  available 
being  insuificient  for  all  the  payments  requii-etl : 
— Held,  that,  under  the  Commissioners  Clauses 
Act,  1847,  s.  60,  the  commissionere  were  entitled 
to  be  paid  their  costs  as  between  solicitor  and 
client  out  of  the  fund  in  priority  to  all  parties, 
and  that  it  made  no  difference  that  the  fund 
had  not  actually  come  to  the  hands  of  the  com- 
missioners, but  had  been  paid  into  court  by  the 
receiver.  Batten  v.  Dartmouth  Harbour  Com- 
wimonem,  59  L.  J.,  Ch.  700;  45  Ch.  D.  612  ;  62 
L.  T.  861  ;  38  W.  K.  603. 

Extent  of.] — When  an  act  authorises  commis- 
sionera  to  effect  certain  specified  objects,  with  a 
clause  providing  for  the  payment  of  compensation 
to  all  persoiis  whose  interests  may  be  affected, 
such  authority  extends  not  only  against  the 
persons  to  whom  the  commissionei's  ai-e  account- 
able, but  also  against  the  persons  whose  rights 
may  be  interfei-etl  with.  Ilolt  v.  RncJulale  Cor- 
j)oratwn,  39  L.  J.,  Ch.  761  ;  L.  R.  10  Eq.  354  : 
23  L.  T.  43  ;  18  W.  R.  885. 


3.  Contracts. 


By  Clerk  in  aeoordanoe  with  a  Seiolntlon.] — 
By  an  act,  commissioners  were  appointed  for 
improving  a  navigation  ;  their  powers  were  to  be 
executed  by  the  majority  present  at  a  meeting 
of  not  fewer  than  three.  They  were  not  to  be 
personally  liable  on  contracts  made,  or  for 
damages  incurred,  in  relation  to  anything  done 
in  pursuance  of  the  act,  but  might  be  sued  in 
the  name  of  their  clerk.  The  commissioners,  at 
a  meeting  held,  resolved  to  accept  a  tender  for 
executing  works  in  pursuance  of  the  act.  Their 
clerk  thereuix)n  drew  up  a  contiuct  according  to 
the  tender,  and  it  was  af tei'wards  signed  by  the 
contractor : — Held,  that  the  contract  made  in 
consequence  of  the  resolution  was  a  contract 
entered  into  by  the  commissioners  in  execution 
of  their  office,  and  that  they  were  liable  and 
might  be  sued  in  the  name  of  their  clerk  for 
damage  negligently  done  by  the  contractor  to 
third  persons  in  execution  of  such  contract. 
Alhtn  V.  Hayward,  7  Q.  B.  960 ;  4  Railw.  Cas. 
104  ;  15  L.  J.,  Q.  B.  99  ;  10  Jur.  92. 

Salary  of  Officer.] — Commissioners,  appointed 
under  a  local  act,  were  empowered  to  appoint 
officers  at  such  salaries  as  they  should  think 
I'easonable,  and  to  remove  such  officers  and 
appoint  others.  In  some  sections  of  the  act  the 
officers  were  spoken  of  as  employe<l  by  the  com- 
missioners. The  commissioners  were  empowered 
to  make  rates,  which  were  vested  in  them,  and 
they  were  directed  to  apply  the  moneys  which 
should  come  to  their  hands  under  the  act  in 
paving,  lighting,  &c.,  the  parish,  and  carrying 
the  several  purposes  of  the  act  into  execution  : — 
Held,  that  an  action  did  not  lie  against  them  by 
one  of  their  officere  for  arrears  of  salarv.  Bogg 
V.  Peursi^,  2  L.  M.  &  P.  21  ;  10  C.  B.'534 ;  20 
Li.  J.,  O.  X .  99. 

Clerk  ining  Bneoeesor.] — Commissioners 

were  appointed  to  be  annually  elected  for  exe- 
cuting a  local  act.  Thej'  had  power  to  levy 
rates.  They  had  power  to  appoint  clerks  and 
other  officere,  and  to  pay  them  salaries  out  of 
the  money  to  be  raised  by  the  rates.  They  had 
l>ower  to  execute  many  works.  They  might  sue 
and  bo  sued  by  their  clerk,  and  they  were 
exempted  from  personal  liability  for  any  con- 
tracts entered  into  by  them  as  commissioners : — 
Held,  that  a  clerk,  appointed  by  the  commis- 
sioners for  one  year,  might  maintain  an  action 
for  his  salary  against  the  clerk  of  the  commis- 
sioners in  a  subsequent  year.  Hall  v.  Taylor^ 
El.  BL  A:  Bl.  107  ;  27  L.  J.,  Q.  B.  311  :  4  Jur. 
(N.S.)  877. 

Held,  also,  that  it  was  within  the  scope  of  their 
authority  to  employ  an  attorney ;  and  that  he 
might  recover  in  an  action  Hgainst  the  clerk  of 
the  commissionei's  in  a  succeeding  year.    lb, 

Charge  on  Bates — Mandamne.]  —  Com- 
missioners under  a  local  improvement  act  were 
erai)Owered  to  appoint  a  clerk  and  other  officers, 
ami  to  pay  them  reasonable  salaries  out  of  the 
moneys  to  be  collecred  untler  the  act ;  and  power 
was  given  to  levy  rates  for  the  purix)se  of  paying 
the  salaries  of  officers.  £xecutors  of  B.  sued 
the  commissioners'  clerk,  the  declaration  alleging 
that  the  commissioners  were  indebted  to  B.  in 
moneys  for  his  agreed  salary  for  his  services  as 
the  clerk  to  the  commissioners,  and  upon  their 


1369 


PUBLIC  OFFICER. 


1370 


retainer,  nnd  for  other  work  and  labour,  of  B.,  [ 
as  the  attorney  and  solicitor  of,  and  otherwise 
for,  the  commissioners,  at  their  request,  in  and 
about  the  business  of  the  commissioners,  and  for 
money  paid  by  him  for  their  use  and  on  accounts 
stated ;  and  that  the  debt  and  moneys  were  a  ; 
charge  upon  any  moneys  and  fumls  in  the  hands 
of  the  commissioners  collected  under  the  act ; 
and  if  they  should  not  have  in  their  hands  any 
such  moneys  and  funds,  then  the  same  debts 
became  and  were  a  charge  upon  a  rate  and  assess- 
ment leviable  under  the  act ;  and  the  executors 
demanded  of  the  commissioners  to  pay  the  moneys 
due  out  of  the  funds  in  their  hands,  or  to  levy  a 
rate  under  the  act ;  and  alleging  a  neglect  and 
refusal,  and  claiming  a  writ  of  mandamus  com- 
manding the  commissioners  to  pay  or  assess  a  | 
rate : — Held,  that  the  declaration  was  bad,  it 
being  consistent  with  the  allegations  that  to  part 
at  least  of  the  claim  the  commissioners  were 
personally  liable,  and  the  remedy  by  mandamus 
being  therefore  inapplicable.  Bmth  v.  Bettran^ 
1  H.  &  C.  500  ;  32  L.  J.,  Ex.  64  ;  8  Jur.  (N.S.) 
1015  ;  7  L.  T.  106  ;  10  W.  R.  845. 


Whether  Fundi  in  Hand  or  not.] — To 


an  action  for  salary  due  from  commissioners 
under  a  town  improvement  act  to  their  clerk, 
they  pleaded  that  they  never  had  at  or  since  the 
accruing  of  the  debt  funds  applicable  to  the  pay- 
ment of  it,  and  that  they  had  applied  all  the 
moneys  which  had  come  to  their  hands  as  such 
commissioners,  except  a  small  sum  set  apart  by 
them  to  satisfy  certain  other  claims  which  had 
accrued  since  that  of  their  clerk,  and  they 
never  had  nor  were  they  likely  to  have  any 
surplus  out  of  which  they  could  pay  his  claim  : 
— Held,  that  the  plea  was  bad,  and  that,  a  debt 
being  due,  the  clerk  was  entitled  to  judgment, 
whether  it  could  be  enforced  by  execution  or 
not.  BMxh  V.  Martin,  2  H.  &  C.  311  ;  38  L.  J., 
Ex.  17  ;  10  Jur.  (N.8.)  347  ;  9  L.  T.  510  ;  12  W.  R. 
204. 


Jadgmont  againit  Clerk — ^DistroM  npon 


CommiMionen'  Proporty.] — By  an  act  the  com 
missioners  thereby  appointed  for  improving  a 
town  were  empowered  to  sue  nnd  be  sued  in  the 
name  of  their  clerk,  who  was  expressly  exempted 
from  personal  liability  in  respect  of  any  such 
action,  and  they  were  also  empowere<i  to  appoint 
a  clerk  and  other  officers,  and  it  was  enacted 
that  they  should  and  might,  out  of  the  moneys 
to  arise  by  virtue  of  the  act,  pay  such  officers 
such  salaries  as  the  commissionei-s  should  think 
reasonable.  An  action  was  brought  by  the 
executors  of  a  former  clerk  to  the  commissioners 
against  their  present  clerk,  for  arrears  of  salary 
due  to  the  deceased,  in  which  judgment  was 
entered  up  against  the  defendant  and  a  fi.  fa. 
issued,  under  which  the  sheriff  seized  the  fire- 
engines  and  other  goods  of  the  commissionera 
vested  in  them  by  the  act  for  public  purposes, 
and  a  rule  nisi  having  been  obtained  to  set  aside 
the  judgment  and  ii.  fa.,  on  the  ground  that 
execution  could  not  be  had  against  different 
persons  from  the  party  sued,  and  that  a  man- 
damus to  compel  the  commissioners  to  pay  the 
debt  out  of  the  rates  was  the  proper  remedy  : —  ■ 
The  court  discharged  the  rule,  on  the  ground  | 
that  if  the  commissioners  were  right  they  had 
other  means  of  redress,  as  by  action  of  trespass,  , 
but  that,  if  the  rule  was  made  absolute,  there 
were  no  means  of  reviewing  the  decision  of  the 
court.    Saunders  v.  Slack,  11  L.  T.  484.  | 


Orant  of  Annnity.] — ^A  grant  of  an  annuity 
by  five  commissioners  named  in  a  local  act  in 
these  wortls :  "  We  five,  &c.,  do  grant  unto  A. 

an  annuity  of 1,  out  of  the  rates  granted 

and  to  arise  by  virtue  of  this  act,"  according  to 
the  form  prescribed  in  the  act,  does  not  raise  any 
personal  liability  in  the  grantore,  as,  on  a  con- 
tract, the  act  empowers  any  five  to  be  a  quorum. 
Cane  V.  Chapman,  1  N,  &  P.  104  ;  5  A.  &  E. 
647  ;  2  H.  &  W.  355  ;  6  L.  J.,  K.  B.  49. 

4.  Bbeagh  of  Duty. 

Bnty  thrown  on  Body.] — Where  a  duty  is 
thrown  on  a  body  consisting  of  several  persons 
each  is  individually  liable  for  a  breach  of  duty, 
as  well  for  acts  of  commission  as  of  omission. 
Rex  V.  HulUnid,  5  Term  Rep.  607  ;  2  R.  R.  678. 

The  Middle  Level  drainage  commissioners 
were  empowered  and  directed  by  statute  to  make 
a  cut,  and  make  and  maintain  at  or  near  ita 
opening  a  sluice  to  exclude  the  tidal  waters. 
They  were  trustees  for  a  public  purpose,  and 
acting  without  reward.  The  sluice  was  properly 
made,  but  owing  to  the  absence  of  due  care  and 
skill  in  the  persons  employed  by  them  to  main- 
tain it,  the  sluice  burst,  whereby  the  tidal  waters 
came  in  and  flooded  the  neighbouring  lands. 
There  was  no  proof  thnt  the  commissioners  had 
negligently  or  improperly  employed  unskilful 
or  incompetent  agents  : — Held,  that  the  commis- 
sioners were  liable  to  an  action  at  the  suit  of  the 
owners  of  the  neighbouring  lands.  Qte  v.  Wine, 
7  B.  &  S.  831  ;  37  L.  J.,  Q.  B.  262  ;  L.  R.  1  Q.  B. 
711  ;  14  L.  r.891  ;  14  W.  R.  865— Ex.  Ch. 

Ste  Local  Government — Negligence,  &c. 

5.  Action  by  and  against  Clerks  of. 

Fenonal  Charges.]— The  clerk  to  commis- 
sioners of  paving  drew  up  a  contract  for  paving, 
of  which  contract  the  contractor  was,  by  agree- 
ment, to  pay  the  expense  ;  he  offered  to  execute 
the  contract,  but  refused  to  pay  the  clerk's 
charges,  as  unreasonable  ;  the  clerk  refused  ta 
allow  the  contract  to  be  executed  until  his  charges 
were  paid.  Under  an  act  authorising  the  com- 
missioners to  sue  by  their  clerk  : — Held,  that  he 
could  not  sue  as  such  clerk  for  these  charges.. 
Curling  v.  Johruton,  10  Bing.  89  ;  3  M.  &  Scott, 
496  ;  2  L.  J.,  C.  P.  264. 

Liability   for   Hogligonoe    of  Workmen.] — 

Clerks  to  commissioners,  under  a  lighting  and 
paving  act,  intrusted  with  the  conduct  of  public 
works,  are  not  liable  for  an  injury  occasioned  by 
the  negligence  of  artificers  and  labourers 
employed  under  their  authority.  Hall  v.  Smith, 
9  Moore,  226  ;  2  Bing.  156  ;  2  L.  J.  (0.8.)  C.  P.  113. 

Clerk  at  a  Fixed  Salary.] — A  clerk  to  com- 
missioners under  a  local  act,  who  is  paid  by  a 
fixed  salary,  is  not  within  6  &  7  Vict.  c.  73,  so  as 
to  require  the  delivery  of  a  signed  bill  of  costs, 
although  he  is  an  attorney,  and  his  services  con- 
sisted of  work  which,  before  his  appointment  at 
a  fixed  salary,  he  did  as  an  attorney.  Bush  v. 
Martin,  2  H.  &  C.  311  ;  33  L.  J.,  Ex.  17  ;  10  Jur. 
(N.S.)  347  ;  8  L.  T.  509  ;  11  W.  R.  1078. 

6.  Charity   Commissioners — Sec    Charity. 

7.  Ecclesiastical   Commissioners  —  See 
Ecclesiastical  Law. 
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8.  Inclosuee  Commissioners— 
See  Common. 

9.  Inland  Revenue  Commissioners — 
See  Revenue. 

D.  FOR  LOCAL  GOVERNMENT— *See  Local 
Government — Metropolis. 

E.  IN  OTHER  CASES. 
1.  Appointment. 

Power  of  Appointor.] — An  appointment  to  an 
office  for  the  life  of  the  appointee  is  not  invalid, 
upon  the  sole  ground  that  the  person  making 
the  appointment  only  holds  his  own  office  for 
life.     Rosdyn  QEarl)  v.  Aytoun,  11  CI.  &  F.  742. 

A  right  of  nomination  to  an  office  being  in  two 
surviving  gi'antees  who  could  not  aj^ree  upon  the 
appointment  was  determined  by  lot  on  the  order 
of  the  court.     Seymour  v.  Bennett  2  Atk.  483. 

Nature  of  Tenure.] — The  office  of  chamberlain 
of  England  is  hereditary.  Where  two  sisters  in- 
herit, they  may  act  by  deputy  to  be  approved  by 
the  king,  and  who  must  not  be  of  inferior  degree 
to  a  knight.    Bun-ell,  EiP  parte,  2  Bro.  P.  C.  146. 

The  office  of  paymaster  of  exchequer  bills  was 
an  office  during  pleasure  only,  and  not  during  i 
good  behaviour  or  for  life,  under  48  Geo.  8,  c.  1. ' 
Smyth  V.  Latham,  9  Bing.  692 ;  3  M.  &  Scott,  i 
251  ;  2  L.  J.,  Ex.  241  ;  1   C.  &  M.  647 ;  3  Tyr. 
509.  I 

The  office  of  weighmaster  in  a  market  town  in 
Ireland  is  a  freehold  office.  The  appointment  to 
it  ought  to  be  for  life.  ^PMahon  v.  Lennard,  6 
H.  L.  Cas.  970. 

.   A    corporation  having  power  by  statute  t<)  [ 
appoint  a  weighmaster,  and  also  at  their  discre- 
tion to  remove  him,  the  office  is  not  a  freehold 
office,  and  an  appointment  duly  made  by  the 
corporation  of  a  weighmaster  during  their  plea-  i 
«ure  is  valid.    Delta  v.  (hrk  Corporation,  Ir.  R.  i 
5  C.  L.  37;  19  W.  R.  471. 

The  office  of  surgeon  of  the  district  prison  of  I 
&t.  Catherine  in  the  island  of  Jamaica  (crested  . 
by  the  acts  of  the  local  legislature)  is  an  office  ' 
held  during  pleasure  only,  and  not  during  good 
behaviour.     Hill  v.  Reg.,  8  Moore,  P.  C.  1 38. 

R.  was  in  1878  elected  to  the  office  of  remem- 
brancer of  the  city  of  London  by  the  court  of 
common  council,  and  was  subsequently  sworn  in 
before  the  court  of  aldermen.  Before  the  plain- 
tiff took  the  oath,  the  lord  mavor  ma<le  a 
declaration  that  his  election  was  subject  to  the 
standing  order  relative  to  officers  being  annually 
elected,  and  the  election  was  entered  upon  the 
city  records  as  having  been  made  upon  those 
terms.  In  1881  the  court  of  common  council 
passed  a  resolution  that  R.  be  not  re-elected 
remembrancer,  and  the  office  be  declaretl  vacant. 
R.  brought  this  action  for  a  declaration  that  he 
was  still  remembrancer,  and  an  injunction 
against  the  corpoi*ation  appointing  anyone  in  his 
place,  on  the  ground  that  the  office  had  by  usage 
acciuired  the  nature  of  freehold,  and  that  the 
court  of  common  council  had  no  power  by  resolu- 
tion or  by  the  form  of  election  to  alter  the  tenure 
of  the  office.  It  appeared  that  a  remembrancer 
was  first  appointed  eo  nomine  in  1670  by  act  of 
common  council.  Remembrancers  were  from 
that  time  regularly  appointed  to  hold  their 
office,  sometimes  during  good  behaviour,  some- 


times during  the  pleasure  of  the  court  of  alder- 
men. In  1816  a  resolution  was  (lassed  by  the 
court  of  common  council  that  every  person  who 
might  be  elected  to  any  office  in  the  gift  of  that 
court  should  be  elected  for  a  year  only.  The 
subsequent  appointments  were  expressed  upon 
the  records  to  have  been  made  subject  to  this 
standing  order.  Some  form  of  annual  re-election 
was  gone  through  at  the  beginning  of  every  year 
in  the  case  of  the  remerabrancership  and  some  of 
the  other  offices  included  in  the  standing  order  : 
— Held,  that,  if  the  office  were  for  life,  the 
election  for  a  less  i)eriod  would  be  void 
altogether,  and  not  merely  as  to  the  limitation, 
but  that  the  form  of  apix>intment  having  varieil, 
there  was  no  continual  usage  sufficient  to 
establish  that  the  office  was  of  any  particular 
tenure,  that  if  there  was,  it  was  as  strong  in 
favour  of  the  tenure  being  during  the  will  of  the 
corporation  as  during  good  behaviour,  and  the 
resolution  of  the  common  council  that  the  office 
was  vacant  was  a  sufficient  determination  of 
their  will.  Bobarfs  v.  London  Corporation,  49 
L.  T.  455  ;  31  W.  R.  529 -C.  A. 

The  office  of  commissioner  of  crown  lands  in 
New  South  Wales,  created  by  the  act  of  the 
legislature  of  that  colony,  is  not  a  patent  office, 
though  made  under  the  great  seal  of  the  colony 
within  the  meaning  of  the  22  Geo.  3,  c.  75,  but 
is  an  office  held  durante  bene  placito  ;  and  there 
is  no  right  of  appeal  to  the  Queen  in  council, 
under  that  statute,  from  an  order  of  a  motion 
from  such  office  by  the  governor-general  and 
executive  council.  Bobertwn,  Ex  parte,  II 
Moore,  P.  C.  288. 

The  22  Geo.  H,  c.  75,  applies  only  to  offices  held 
by  patent,  for  life,  or  for  a  certain  term.    Ih. 

V)\iOii  the  true  construction  of  the  Bedford 
Level  Act,  by  which  it  is  enacted  that  "none 
'  shall  be  capable  to  be  or  continue  governor  or 
bailiff  that  hath  not  400  acres  or  more  of  95,000 
acres  "  (being  the  tract  over  which  the  corpora- 
tion of  the  Bedford  Level  has  jurisdiction),  a 
i  mere  legal  estate  in  the  lands  of  the  level  is  a 
I  sufficient  qualification  for  the  office  of  governor 
.  or  bailiff.     Childers  v.   Childers,  I   De  G.  &  J. 
I  482 :  26  L.  J.,  Ch.  743  ;  3  Jur.  (N.8.)  1277 ;  5 

,  W.  R.  869. 

I 

*<  Bnbitantial  Inhabitanti."]— The  II  Geo.  3, 
c.  29,  which  renders  "substantial  inhabitants'" 
of  the  wards  of  London  eligible  to  the  office  of 
collector  of  the  ward  rates,  applies  to  resident 
inhabitants  onlv.  Dtmne  v.  Martyr,  2  M.  &  Ry. 
98  ;  8  B.  &  C.  62  ;  6  L.  J.  (0.8.)  K.  B.  246. 

Disqaalifleation— Acts  Done— Validity.] — By 

I  a  private  statute,  tithes  and  dues  were  com- 
muted for  a  specific  com  rent,  to  be  raised  by 
assessment  upon  the  landowners,  and  the  court 
of  quarter  sessions,  once  in  every  ten  years,  upon 
application  to  be  made  to  them  by  the  land- 
owners to  appoint  a  person  to  make  a  new 
valuation  of  the  land  within  the  township,  and 
again  to  ai)portion  the  annual  sums  which  the 
owner  or  owners  shall  or  ought  to  be  charged 
with,  was  recjuired  by  order  of  the  court  to 
nominate  and  appoint  one  or  more  fit  and  proper 
person  or  persons,  not  interested  in  the  tithes 
or  dues,  and  not  being  the  steward  or  agent  of 
any  person  so  interested,  to  make  a  new  valua- 
tion and  assessment.  In  an  action  upon  a 
distress  for  a  sum  for  which  the  plaintiff  had 
been  assessed  in  pursuance  of  such  a  valuation, 
it  was  contended  that  the  land  was  not  liable. 
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because  the  ap))ointed  tithe  valuer,  who  was  a 
shareholder  in  a  railway  passing  through  the 
township,  was  interested  in  the  tithes  and  dues, 
that  the  sessions  had  consequently  no  jurisdiction 
to  appoint  him,  and  that  therefore  his  acts  were 
null  and  void : — Held,  assuming  him  to  be 
interested  within  the  meaning  of  the  statute, 
and  that  the  ortler  appointing  him  might  have 
been  brought  up  by  certiorari  and  quashed,  that 
as  the  sessions  had  jurisdiction  to  inquire  and 
determine  whether  he  was  interested,  and  the 
appointment  had  not  been  set  aside,  he  was  de 
facto  in  the  office  of  tithe  valuer,  and  that  con- 
sequently his  acts  done  whilst  so  in  office  were 
not  null  and  void,  and  could  not  be  challenged. 
LancoMter  awl  CarU$le  Ry,  v.  Heati>n.  8  El.  &  Bl. 
952  ;  27  L.  J.,  Q.  B.  195  ;  4  Jur.  (N.S.)  707  ;  6  , 
TV.  R.  293. 

The  38  Geo.  3,  c.  5,  s.  8,  requires  the  assessors 
of  land  tax  to  be  inhabitants  of  the  parish,  town- 
ship or  place,  residing  within  the  parish  for  which 
they  are  to  act  : — Held,  that  the  acts  of  a  person 
duly  appointed  a^  assessor  were  valid,  although 
he  was  not  qualified  bv  being  an  inhabitant. 
Waterloo  Brid^je  Co.  v.  CulL  1  El.  &  El.  213  ;  28 
L.  J.,  Q.  B.  70  ;  5  Jur.  (N.8.)  464  ;  7  W.  R.  87. 

Interested  Ferion.] — An  office,  of  which 


the  salary  is  to  be  fixed,  and  the  accounts  audited 
by  certain  justices,  cannot  be  held  by  one  of  such 
justices.  Rex  v.  Pnttemm^  1  N.  &  M.  612  ;  4 
B.  &  Ad.  9  ;  2  L.  J.,  K.  B.  33. 

Buryiyorsliip.] — Where  one  of  two,  appointed 
under  9  &  10  Vict.  c.  95,  s.  25,  to  execute  jointly 
the  office  of  clerk  to  a  county  court,  dies,  the 
survivor  continues  to  hold  the  office,  though  he 
cannot  act  till  a  successor  to  the  deceased  person 
is  appointed.  Reg.  v.  Wake,  8  El.  &  Bl.  384  ;  27 
L,.  J.,  Q.  B.  1 1  ;  4  Jur.  (N.S.)  68  ;  6  W.  R.  36. 

Depnty — Power  to  Appoint.] — Ordinarily  if  it 
is  an  office  ret]uiring  skill  or  discretion  a  person 
cannot  appoint  a  deputy — he  cannot  transfer,  but 
is  bound  to  do  it  himself.  But  where  the  office 
is  merely  ministerial,  such  as  that  of  digging  a 
Ifrave  or  of  pulling  a  bell,  it  is  clear  that  a 
deputy  may  be  appointed  therein  ;  in  the  case  of 
the  sexton  falling  ill  the  public  might  be  incon- 
venienced if  deatl  bodies  could  not  be  buried. 
>y.  Margaret'Sy  Rochenter,  Burial  Board  v. 
Thomptton.  40  L.  J..  C.  P.  213  ;  L.  R.  6  C.  P.  445  ; 
24  L.  T.  673  ;  19  W.  R.  892.  And  see  Campbell 
V.  Ilewlitt,  infra. 

An  under-sheriff  could  not  appoint  a  deputy 
under  3  &  4  Will.  4,  c.  42.  Joneg  v.  Williams, 
2  D.  (N.S.)  938  ;  12  L.  J.,  Q.  B.  295  ;  7  Jur.  581. 

Bi^hti  of  Bepatj.] — An  action  will  not 


lie  by  a  deputy  against  his  principal  for  an 
increase  of  salary,  without  an  express  agreement, 
where  the  latter  has  been  appointed  to  a  new 
office.     Bell  v.  Dntmmond,  Peake,  45. 

By  a  royal  charter,  establishing  the  palace 
court,  it  was  granted  that  there  should  for  ever 
be  an  office  of  the  prothonotary  of  the  court,  and 
officer  called  the  prothonotary,  to  make  out  and 
inrol  proces>«es,  pleadings  and  judgments,  and  to 
keep  the  rolls  and  records  ;  and  the  king  granted 
the  office  to  B.,  to  have  and  execute  the  same  by 
himself,  or  by  his  sufficient  deputy,  during  His 
natural  life.  On  a  vacancy,  the  marshal  of  the 
household  was  to  appoint  the  new  prothonotary, 
who  should  be  admitted,  and  might  have  and 
exercise  the  office  during  his  natural  life  by  him- 
self or  by  his  sufficient  deputy  or  deputies.    The 


prothonotary  revoked  by  deed  the  appointment 
of  his  tleputy,  and  ap{X)inted  another  by  deed. 
The  judge  of  the  court,  deeming  this  person 
insufficiently  qualified,  rejected  him,  and  himself 
appointed  the  party  previously  dismissed,  who  had 
not  ceased  to  act  and  to  receive  the  fees  payable 
to  the  prothonotary.  He  had  received  these  fees 
while  in  office  under  the  prothonotary 's  appoint- 
ment, and  the  practice  hatl  been  that  he  retaine<l 
part  and  paid  over  the  rest,  in  stated  portions,  to 
the  knight  marshal,  the  steward  and  the  pro- 
thonotary : — Held,  that  the  offices  of  prothonotary 
and  deputy  prothonotary  were  not  distinct,  and 
that,  in  the  absence  of  special  contract,  the 
deputy  acted  and  received  fees  on  behalf  of  the 
prothonotary.     Campbell  v.  Hewlitt^  16  Q.  B.  268. 

Held,  secondly,  that  the  retention  of  fees  by 
the  deputy  on  his  account  must  be  ascribed,  not 
to  any  independent  right,  but  to  agreement 
between  him  and  the  prothonotary.     lb. 

Held,  thirdly,  that  the  prothonotary's  revoca- 
tion of  the  appointment  determined  the  agree- 
ment and  the  deputy's  right  to  retain  any  part 
of  the  fees  :  though  if  lie  unavoidably  continued 
to  perform  duties  on  behalf  of  the  prothonotary, 
he  might  have  a  cross  claim  for  remuneration.   lb. 

Held,  fourthly,  that  the  judge  of  the  court 
might  refuse  an  insufficient  deputy  nominated 
by  the  prothonotary,  but  could  not,  of  his  own 
authority,  appoint  another  deputy.    lb. 

Proof  of.] — The  fact,  that  a  party  did  a  par- 
ticular act  (as  signing  a  land-tax  assessment)  in 
an  official  capacity,  may  be  proved,  not  only  by 
shewing  that  he  exercised  the  office  before  or  at 
the  period  in  question,  but  also  by  evidence 
(limited  to  a  reasonable  time)  of  his  having  exer- 
cised it  afterwards.  Doe  d.  Hopley  v.  Young,  8 
Q.  B.  63  ;  15  L.  J.,  Q.  B.  9  ;  9  Jur.  941.  S.  P., 
Doe  d.  Bowletj  v.  Baifits,  8  Q.  B.  1037  ;  15  L.  J., 
Q.  B.  293. 

Proof  that  a  person  has  acted  as  a  public  officer 
on  one  occasion,  before  the  occasion  in  question, 
is  evidence  that  he  is  such  officer.  Reg.  v. 
Murphy,  8  Car.  &  P.  297. 

In  proceedings  against  a  party  in  a  voluntary 
office,  not  cast  on  him  by  law,  it  is  necessary  to 
aver  not  only  an  appointment,  but  an  acceptance 
by  the  person  appointed.  Serra  v.  Wright,  6 
Taunt.  45  ;  1  Marsh.  441. 

It  is  not  necessary,  in  an  action  by  the  weigh- 
master  for  disturbance  in  his  office,  to  shew  a 
formal  appointment  to  it  by  deed.  His  having 
acted  in  the  office  for  several  years  is  sufficient. 
M'Mahon.  v.  Lennard,  6  H.  L.  Gas.  970. 

Stamp  Dnty  npon.] — Se4f  Revenue. 

2.  Determination  op  Appointment. 

By  whom  Bemovable.] — It  is  the  prerogative 
of  the  crown,  by  letters  patent,  to  suspend  a 
public  officer,  though  the  office  is  granted  for  life. 
Slhufotbyg  Cuite,  3  Swans.  1 78. 

The  supreme  court  of  Calcutta  has  power  by 
the  charter  of  justice  to  remove  or  suspend  officers 
of  that  court,  on  account  of  misconduct,  and  this 
power  of  removal  is  not  limited  to  acts  done  by 
such  officer  in  his  judicial  character,  but  includes 
transactions  distinct  from  those  of  his  office. 
Grant,  la  re,  7  Moore,  P.  C.  141. 

Semble,  whilst  an  officer  receiving  a  salary 
given  by  act  of  parliament  conducts  himself 
properly  in  his  office,  the  court  has  no  jurisdiction 
to  dismiss  him.  Kane  v.  Stewart,  Sau.  &  Sc.  84,  n. ; 
1  Jones,  630. 
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ICode  ol] — Though  a  corporation  may  have 
by  statute  a  power  to  remove  one  of  its  officers 
holding  a  freehold  office,  the  Court  of  Queen's 
Bench  will  see  that  that  power  is  exercised  in  a 
lawful  manner,  and  will  interfei*e  if  it  should 
not  be  so.  But  if  exercised  in  a  lawful  manner 
the  court  will  refuse  to  interfere  on  the  mere 
ground  that  the  power  has  not  been  wisely  or 
discreetlv  put  in  force  in  the  particular  case. 
0»good  V.  XelaoH,  41  L.  J.,  Q.  B.  329  ;  L.  R.  5 
H.  L.  636.  Affirmintf  10  B.  &  S.  119  ;  20  L.  T. 
958  ;  17  W.  R.  895— Ex.  Ch. 

In  the  case  of  removal  from  office  of  an  officer 
of  the  corporation,  u))on  an  accusation  of  in- 
ability or  neglect  of  duty,  if  there  has  been  such 
evidence  given  as  in  an  ordinary  trial  would 
justify  the  judge  in  leaving  it  to  a  jury  to  say, 
as  a  matter  of  fact,  whether  the  accusation  was 
made  out,  the  court  will  not  interefere  with  the 
decision  arrived  at  by  the  corporation.     Ih, 

A  coq>orate  body  having  the  power  to  dismiss 
one  of  its  officers  holding  a  freehold  office  on 
complaint  against  him,  referred  to  a  committee 
of  its  own  body  the  task  of  examining  into  the  ! 
complaint,  and  receiving  evidence  upon  it  and 
reporting  thereon.  The  committee  performed 
this  duty.  The  report  nnd  evidence  were  duly 
furnished  to  the  inculpated  officer,  who  was  then 
called  on  for  his  defence.  He  was  afforded  the 
opportunity  of  being  heaitl,  and  counsel  was 
heard  for  him,  but  the  corporate  body  itself  did 
not  rehear  the  evidence.  He  was  ordered  to  be 
dismissed  from  his  office  : — Held,  that  this  was 
not  a  case  of  delegation  of  lawful  authority,  but 
was  a  due  exercise  of  that  authority  by  the  cor- 
porate body  itself.    Ih, 

ITotiee  of.] — A  person  validly  elected  to  an 
office  and  admitted  to  it,  cannot  be  removed 
from  it  without  notice.  JR4ig.  v.  Saddlers'  Co., 
10  H.  L.  Cas.  404  ;  82  L.  J.,  Q.  B.  337  ;  9  Jur. 
(N.s.)  1081  ;  9  L.T.  60  ;  11  W.  R.  1004. 

The  poor  law  commissioners  have  a  discre- 
tionary power  of  removing  a  relieving  officer  of 
a  union  whom  they  deem  unfit  for  his  office, 
without  giving  him  notice  of  their  intention  to 
remove  him,  or  hearing  what  he  has  to  say  in 
his  defence.  Tfather  and  PtHrr  Law  Commi»- 
HonerSj  In  re,  19  L.  J.,  M.  C.  70. 

£ifeot  ofiBiupeBfion.] — Suspension  does  not 
create  a  vacancy  in  an  office,  it  is  only  an 
impediment  to  the  officer  enjoying  any  benefit 
from  it ;  but  all  acts  required  to  be  done  by 
such  officer  must  still  be  done  by  him  to  give 
them  validity.  Phillips  v.  Bury,  2  Term  Rep. 
351. 

When  an  officer  is  suspended  by  the  crown,  he 
is  entitled  to  receive  his  salary,  but  not  to  exer- 
cise the  functions  of  the  office.  Slingsht/s  Case, 
3  Swans.  178. 

By  Appointment  of  Another.] — ^Where  justices 
of  the  peace  having  power  to  appoint  a  surgeon, 
appointed  another  in  the  place  of  one  holding 
the  office : — Held,  that  the  office  of  surpreon  of 
the  district  prison  being  a  public  office,  held  at 
pleasure,  and  not  an  ancient  ofiice,  the  choice 
of  another  to  fill  such  office,  by  the  justices,  in 
exercise  of  the  powers  vested  in  them  by  the 
local  acts,  was  a  determination  of  the  first 
appointment.    Hill  v.  Beg.,  8  Moore,  P.  C.  138. 

The  subsequent  appointment  of  a  new  pay- 
master in  the  place  or  a  former  one  is  a  virtual 
revocation  of  the  appointment  of  such  former 


paymaster,  even  though  the  instrument  under 
which  the  new  appointment  is  made  contains  no 
express  cause  of  revocation  of  the  old  one,  and 
though  it  allege,  contrary  to  the  fact,  that  the 
former  paymaster  had  resigned.  Smyth  v. 
L'ttham,  9  Bing.  692  ;  3  M.  &  Scott,  251  ;  2  L.  J., 
Ex.  241  ;  1  C.  &  M.  547  ;  3  Tyr.  509. 

By  Aoceptanoe  of  Ineompatlble  Qflloe.] — A 
public  officer  cannot  vacate  his  office  by  accept- 
ing an  incompatible  office,  unless  the  first  office 
is  one  which  he  might  have  determined  by  hia 
own  act,  or  which  he  might  have  surrendered  to 
the  party  appointing  to  the  second  office,  or 
from  which  he  might  have  been  amoved  by,  or 
with  the  concurrence  of,  such  party.  Bex  v. 
Pattesofi,  1  N.  &  M.  612  i  4  B.  &  Ad.  9  ;  2  L.  J., 
K.  B.  33. 

The  acceptance  by  the  holder  of  one  office  of 
another  incompatible  office  does  not  vacate  the 
former,  unless  it  is  such  as  he  could  determine 
by  his  own  act  simply,  or  unless  that  authority 
concurred  in  the  appointment  which  oould 
accept  the  surrender  of  or  amove  from  the  old 
one.  Worth  v.  Newton,  10  Ex.  247  ;  2  C.  L.  R. 
1471  ;  23  L.  J.,  Ex.  338  ;  2  W.  R.  628. 

3.  Assignment  of. 

Validity  of] — The  office  of  warden  of  a  forest 
was  granted  by  James  the  First  to  Lord  Oxford, 
his  heirs  and  assigns,  and  was  subsequently 
assigned  by  the  holder  upon  various  occasions  ; 
and,  lastly,  to  A.,  without  any  objection  on  the 
part  of  the  crown  : — Held,  that  the  office  passed 
under  the  assignment  to  A.,  and  that  he  waa 
entitled  to  claim  compensation  upon  the  forest 
being  disafforested.  Wvllesley  v.  Momingtoii^ 
23  L.  J.,  Ch.  49  ;  2  W.  R.  31. 

The  office  of  wood-ward,  or  forester  of  the 
crown,  is  an  office  of  trust,  incapable  of  assign- 
ment without  a  licence  frem  the  crown,  founded 
on  the  return  to  a  writ  of  ad  qaod  damnum. 
AU.'Gen,  v.  Mathias,  4  Kay  &  J.  579  ;  27  L.  J., 
Ch.  761  ;  4  Jur.  (N.s.)  628  ;  6  W.  R.  780. 

4.  Rights  of  Officers. 

a.  Salary  and  Pensions. 

Agreementi  for  Fixed  Amonnt.  ] — ^The  marshal 
of  the  city  of  Dublin  is  by  virtue  of  his  office 
registrar  of  the  pawnbrokers  of  Ireland,  and  as 
marshal  and  registrar  is  entitled  to  receive  con- 
siderable fees  ;  and  the  defendant,  in  considera- 
tion of  his  being  apix)inted  to  the  office  of 
marshal  by  the  corporation  of  Dublin,  entered 
into  an  agreement  with  them  to  accept,  by  way 
of  fixed  salary,  a  sum  less  than  the  fees,  and  to 
pay  over  the  fees  to  the  city  treasurer  : — Held, 
that  the  agreement  was  illegal,  as  being  against 
public  policy.  Dublin  Corporation  v.  Hayes^ 
Ir.  R.  10  C.  L.  226. 

An  agreement  between  a  municipal  corpora- 
tion and  the  clerk  of  the  peace  of  the  borough, 
!  on  his  appointment,  that  he  shall  accept  a  fixed 
I  salary  in  lieu  of  his  fees,  and  that  any  surplus  of 
fees  above  the  salary  shall  be  paid  into  the 
borough  fund,  is  void,  on  two  grounds  of  public 
policy :  first,  because  a  person  accepting  an 
office  of  trust  can  make  no  bargain  in  respect  of 
that  office ;  and,  secondly,  because  the  law 
presumes  that  all  the  fees  are  required  for  the 
purpose  of  enabling  him  to  uphold  the  dignity 
and  perform  properly  the  duties  of  his  office. 
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Lirnrpool  Corporation  v.  Wright j  1  Johns.  359  ; 
28  L.  J.,  Ch.  868  ;  5  Jur.  (N.S,)  1156  ;  7  W.  R.  728. 

Bight  to  Feei.] — Persons  serving  under  the 
crown  under  a  general  commission  have  no  legal 
right  to  demand  specific  compensation,  semble. 
Crav/urd  v.  Att.-Gcn.^  7  Price,  67. 

The  principal  registrars  in  the  prerogative 
office  disagreeing  about  the  appointment  of  a 
clerk,  the  deputy-registrar  nominated  A.,  who 
for  twelve  months  officiate(i,  and  received  fees  : — 
Held,  that  he  was  an  officer  de  facto,  and  had  a 
right  to  the  stated  fees,  and  to  retain  them  with- 
out account.    Seymour  v.  Bennct^  2  Atk.  483. 

Xzclvsion  from  Offioe — Betnm  of  Salary.] — 

The  defendant,  who  had  been  illegally  electeil 
for  the  office  of  surgeon  of  a  county  infirmary  in 
Ireland,  entered  into  office,  and  though  cautioned, 
kept  out  the  plaintiff,  who  had  been  legally 
elected  :  —  Held,  first,  that  the  plaintiff  was 
entitled  to  recover  damages  from  the  defendant 
for  so  excluding  him  from  the  office.  Lawlor  v. 
Alton,  Ir.  R.  8  C.  L.  160. 

Held,  secondly,  that  the  plaintiff,  as  he  had 
not  actually  discharged  the  duties  of  the  office, 
though  he  had  offered  and  was  ready  to  do  so, 
was  not  entitled  to  recover,  as  money  had  and 
received,  the  salary  which  the  defendant  had 
received  under  the  grand  jury  presentment.    Ih. 

Claim  to  Feei — ^Evidenoe.] — The  immemorial 
existence  of  fees  of  an  office  may  be  presumed 
from  uninterrupted  modem  usage,  unless  there  is 
some  evidence  given  to  the  contrary.  Shepherd  v. 
Payne,  16  C.  B.  (N.S.)  132  ;  33  L.  J.,  C.  P.  158  ; 

10  Jur.  (N.8.)  540  ;  10  L.  T.  193  ;  12  W.  R.  581— 
Ex.  Ch. 

The  modem  usurpation  of  an  excess  does  not 
affect  the  title  to  the  original  fees.    lb. 

The  clerk  of  the  papers  of  the  queen's  prison, 
appointed  under  5  &  6  Vict.  c.  22,  by  the  secre- 
tary of  state,  at  a  fixed  salary,  holds  in  effect 
the  same  office  as  the  clerk  of  the  papers  of  the 
queen's  bench  prison,  appointed  under  the 
27  Geo.  2,  c.  17,  by  the  marshal  of  the  Mar- 
shalsea,  and  that  office  was  one  belonging  to 
the  queen's  bench,  and  consequently  within  the 

11  Geo.  4  k  1  Will.  4,  c.  58,  and  1  &  2  Will.  4, 
c.  85  : — Held,  therefore,  that  the  clerk  of  the 
papers  of  the  queen's  prison  was  entitled  to 
insist  on  payment  to  him  of  the  fees  sanctioned 
by  the  commissionei*s  under  the  1  &  2  Will.  4, 
c.  35,  in  order  that  he  might  account  for  them  to 
the  treasury.  Mnrhwell  v.  Dyson,  14  Q.  B.  820  ; 
19  L.  J.,  Q.  B.  193  ;  14  Jur.  809. 

Bevooation  of  Beiolntion  granting  Pensions.] 

— Trustees  were  created  by  statute  a  body  cor- 
porate for  the  management  of  the  navigation  of 
a  river,  with  a  common  seal  and  a  perpetual 
succession.  The  statute  empowered  them  to 
levy  tolls,  and  enacted  that  it  should  be  lawful 
for  them  to  allow  to  any  officer  or  servant  an 
annuity  or  allowance.  Their  clerk,  removable 
at  their  will  and  pleasure,  having  in  1865  resigned, 
owing  to  ill-health,  after  service  for  forty  years, 
the  trustees  duly  passed  a  resolution  (not  sealed) 
that  his  resignation  *'  be  accepted,  and  that  a  retir- 
ing pension  of  300^.  per  annum,  fi*ee  of  income  tax, 
be  granted  to  him  during  the  remainder  of  his 
life."  The  pension  was  duly  paid  quarterly  for 
some  years,  until  the  defendants,  who  had  mean- 
while been  substituted  by  statute  for  the  trustees, 
with  all  their  powers,  and  subject  to  all  their 
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liabilities,  duly  passed  a  resolution  to  reduce  the 
pension  to  160^  per  annum,  to  be  paid  during 
their  pleasure,  and  made  the  first  quarterly  pay- 
ment on  the  refluced  scale.  The  clerk  having 
brought  an  action  to  i-ecover  the  difference : — 
Held,  that  the  resolution  of  1865  was  revocable, 
and  that  he  could  not  recover.  Marchant  v.  Lee 
Conservancy  Board,  43  L.  J.,  Ex.  44  ;  L.  R.  9  Ex. 
60;  30  L.  T.  367— Ex.  Ch. 

Pensions  under  the  Superannuation  Aot,  1859.] 

— Under  the  provisions  of  the  Superannuation 
Act,  1859,  the  question  whether  or  not  a  pension 
shall  be  granted  to  a  public  servant  is  to  be 
decided  by  the  commissioners  of  the  treasury; 
and  until  they  have  decided  to  grant  a  pen- 
sion no  public  servant  can  maintain  an  action 
in  respect  thereof.  Ednmndx  v.  Att.-Gen.,  47 
L.  J.,  Ch.  345  ;  38  L.  T.  213  ;  26  W.  R.  550. 

The  Superannuation  Act,  1859,  s.  2,  after  pre- 
scribing a  scale  of  superannuation  allowances  for 
civil  servants  according  to  length  of  service, 
provides  that,  if  any  question  shall  arise  as  to 
the  claim  of  any  civil  servant  for  superannuation 
under  this  clause,  *'it  shall  be  referred  to  the 
commissioners  of  the  treasury,  whose  decision 
shall  be  final."  Whore,  therefore,  a  civil  servant 
makes  a  claim  for  superannuation  allowance  to 
the  commissioners  of  the  treasury,  and  their 
lordships  decide  upon  the  amount  of  the  allow* 
nnce  to  be  made,  such  decision  is  final,  and 
cannot  afterwards  be  made  the  subject  of  liti- 
gation in  any  civil  tribunal.  Cooper  v.  JRey.,  49 
L.  J.,  Ch.  490  ;  14  Ch.  D.  311  ;  42  L.  T.  617  ;  28 
W.  K.  611. 

Pensions — Liability  to  Debts.] — A  superannua- 
tion allowance,  granted  by  a  resolution  of  the 
board  of  directore  of  the  East  India  Company  to 
a  retired  clerk  under  the  authority  of  53  Geo.  3, 
c.  155,  s.  93,  is  only  a  gratuity  ;  and  the  gi*ant,to 
be  binding  on  the  company,  must  be  by  deed. 
For  both  these  reasons,  the  allowance  is  not  a 
debt  which  can  be  attached  on  behalf  of  a  judg- 
ment creditor  of  the  grantee  under  17  &  18  Vict, 
c.  125.  Inncs  v.  J'Just  India  Co.,  17  C.  B.  351  ; 
25  L.  J.,  C.  P.  154  ;  2  Jur.  (N.S.)  189  ;  4  W.  R. 
245. 

The  effect  of  ss.  15  and  17  of  the  Bankruptcy 
Act,  1869,  is  to  vest  in  the  trustee  in  a  bank- 
ruptcy all  the  "property"  of  the  bankrupt  of 
whatever  nature,  including  the  matters  dealt 
with  b}'  s.  23  and  ss.  87  to  95,  but  subject  to  the 
exceptions  and  qualifications  introduced  by  those 
sections.  The  pension  of  a  retired  judge  of  a 
crown  colony,  granted  by  the  secretary  of  state 
for  the  colonies,  and  voted  annually  by  the  legis- 
lature of  the  colony,  is,  in  case  of  the  bankruptcy 
of  the  judge,  "  property "  which  vests  in  the 
trustee  in  the  bankruptcy,  but  it  is  "  income  "  of 
the  bankrupt  within  s.  90  of  the  Bankruptcy 
Act,  1869,  an<l  is  subject  to  the  power  thereby 
given  to  the  court  to  determine  how  much  of  ft 
shall  be  set  aside  for  the  benefit  of  the  bankrupt's 
credit(ti-s.  Utigtjins,  Ex  parte.  Hugging,  In  re, 
51  L.  J.,  Ch.  935  ;  21  Ch.  D.  85  ;  47  L.  T.  559  ; 
30  W.  R.  878— C.  A.     See  aUo  BANKRUPTCY. 

The  court  of  probate  in  enforcing  payment  of 
alimony  and  costs  will  authorise  sequestration  to 
receive  portions  of  a  civil  service  pension.  San- 
mnn  v.  Sansom,  48  L.  ,T.,  P.  25  ;  4  P.  D.  69  ;  39 
L.  T.  642  ;  27  W.  R.  692. 

The  pension  of  a  ictircd  officer  in  the  Indian 
navy,  received  solely  in  respect  of  past  services, 
is  liable  to  sequestration  for  nonpayment  of  costs. 
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Dent  V.  Dent,  36  L.  J.,  Mat.  61  ;  L.  R.  1  P.  366  ; 
15  L.  T.  635  ;  15  W.  R.  591. 

The  pension  of  an  officer  of  her  majesty's 
forces,  being  by  s.  141  of  the  Army  Act,  1881, 
made  inalienable  by  the  voluntary  act  of  the 
person  entitled  to  it,  cannot  be  taken  in  execu- 
tion, even  though  such  pension  be  given  solely 
in  respect  of  past  services,  and  the  officer  cannot ! 
again  be  called  upon  to  serve  : — Held,  that  an 
order  appointing  a  receiver  of  such  pension  was 
bad.  Sir  oh  v.  Birch  (8  P.  D.  163)  approved  ; 
Deiit  V.  Dent  (It.  R.  1  P.  366)  distinguished.  Lucas 
V.  Harris,  66  L.  J.,  Q.  B.  15  ;  18  Q.  B.  D.  127  ; 
56  L.  T.  658  ;  35  W.  R.  112  ;  51  J.  P.  261— C.  A. 

A  creditor,  before  1876,  recovered  a  judgment 
against  a  county  court  judge  in  receipt  of  a 
salary.  In  February,  1876,  the  creditor,  under 
8.  5  of  the  Debtors  Act,  1869,  obtained  an  order 
that  the  judge  should  pay  the  debt  by  instal- 
ments at  stated  times.  In  December,  1877,  he 
resigned  his  judgeship,  and  a  pension  was  granted 
him  under  16  &  16  Vict.  c.  62,  s,  15.  Having 
made  default  in  payment  of  the  sum  he  wan 
directed  to  pay  by  the  order  of  February,  1876, 
the  creditor  issued  a  writ  of  sequestration,  and 
afterwards,  in  April,  1878,  obtained  an  order 
restraining  the  debtor  from  receiving  200^.,  part  \ 
of  his  pension,  and  ordering  that  the  beques- 
trator  should  receive  that  amount  out  of  the 
pension  . — Held,  that  the  writ  of  sequestration 
was  properly  issued,  and  that  the  pension  could 
be  made  available  for  payment  of  his  debts. 
Willeock  V.  Terrell,  3  Ex.  D.  323  ;  39  L.  T.  Si— 
C.  A.  See  Sfww  v.  BoltoJi,  50  L.  J.,  Ch.  743  ;  17  j 
Ch.  D.  433  ;  44  L.  T.  571  ;  29  W.  R.  583. 

E.,  a  retired  storekeeper  of  one  of  her  majesty's  j 
dockyards,  entitled  to  pajrment  from  the  treasury  I 
of  a  pension  or  superannuation  allowance  of  155^  { 
a  year,  assigned  such  pension  to  the  i)laintiff  to 
secure  a  loan  of  money.  E.  afterwards  became 
insolvent,  and  included  the  debt  due  upon  the 
plaintiff's  security  in  his  schedule.  The  com- 
missioner of  the  insolvent  debtors'  court,  by  his 
order,  made  in  presence  of  counsel  for  the 
plaintiff,  recommended  that  50^.  a  year,  part  of 
the  insolvent's  pension,  should  be  paid  by  the 
paymaster-general  to  the  provisional  assignee  of 
the  insolvent  debtors'  court,  for  the  benefit  of  the 
creditors  of  the  insolvent.  The  plaintiff  declined 
to  prove  as  creditor  under  the  insolvency  ;  but, 
having  filed  a  bill,  moved  for  an  injunction 
to  restrain  E.  from  applying  for,  or  receiving, 
or  enabling  any  other  person  to  receive,  the 
balance  of  his  pension  left  after  the  appropria- 
tion of  the  annual  sum  recommended  by  the 
commissioner  :  —  Ordered  accordinglv.  Lloyd 
v.  JSagle,  28  L.  J.,  Ch.  389;  5  Jur.  (N.S.) 
187. 

Salary— Bights  of  Creditorg.l— The  grant  of 
a  menial  office  in  the  house  of  lords  for  a  term 
of  years,  liable  to  creditors,  and  a  daily  fee 
or  allowance  held  to  be  also  subject  to  their 
demands.  Schellinger  v.  Blaclterhy,  1  Ves. 
347. 

Receiver  granted  at  the  suit  of  a  judgment 
creditor  of  the  office  of  master  forester  of  the 
royal  forest.  Blanchard  v.  Cawtkorne,  4  Sim. 
566. 

The  court  will  not  appoint  a  receiver  of  the 
annual  allowance  paid  to  the  assistant  parlia- 
mentary counsel  to  the  lords  of  the  treasury, 
before  the  hearing.  Cooper  v.  Reilhj,  1  Russ.  &  M. 
560.    Affirming  2  Sim.  560. 

A  salary  to  an  equerry  to  one  of  the  royal 


family  is  not  a  subject  of  sequestration.    Fenton 
V.  Lowther,  1  Cox,  315. 

It  is  against  public  policy  that  the  salary  of 
a  public  servant  should  be  reduced  by  the  appli- 
cation of  any  part  for  the  payment  of  debts. 
Uarnden,  Ex  parte,  28  L.  J.,  Bk.  18  ;  5  Jur.  (N.S.) 
852  ;  7  W.  R.  280— L.JJ. 

Salary— Aifignment  of.] — The  office  of  clerk 
to  the  deputy  registrar  in  the  prerogative  court 
of  Canterbury  is  not  an  office  connected  with 
the  administration  of  justice  within  the  meaning 
of  the  statute  5  &  6  Edw.  6,  c.  16,  so  as  to 
prevent  its  being  aliened  or  charged.  Nor  is  the 
alienation  of  a  charge  on  the  profits  of  the  office 
contrary  to  the  policy  of  the  law  restricting  the 
alienation  of  the  income  of  a  public  officer. 
AsUm  V.  Gicinnell,  3  Y.  &:  J.  136. 

The  salary  of  the  assistant  parliamentary 
counsel  to  the  treasury  Ls  not  assignable,  and 
the  court  will  not  appoint  a  receiver  of  it. 
Cooper  V.  BHlly,  2  Sim.  560 ;  1  Russ.  k  M. 
560. 

An  assignment  of  the  emoluments  of  a  fellow 
of  a  college  in  the  university  is  valid  in  equity, 
and  effect  will  be  given  to  a  security  thereon, 
out  of  the  dividends  apportioned  to  such  fellow 
from  time  to  time  in  respect  of  his  fellowship. 
Feixtel  V.  King's  College  (^(hrinbridgc'),  10  Beav. 
491  ;  16  L.  J.,  Ch.  339  ;  11  Jur.  506. 

The  profits  of  the  office  of  clerk  of  the  peace 
being  assigned  for  payment  of  creditors,  a 
receiver  was  appointed,  pending  the  question 
of  the  validity  of  the  assignment.  Palmer  v. 
Vaitghnn,  3  Swan.  173. 

Serable,  that  the  profits  of  a  public  office,  such 
as  the  patent  office  of  keeper  of  the  register  of 
sasines,  cannot  be  assigned  for  the  benefit  of 
ci-editors.    Hill  v.  Paul,  8  CI.  &  F.  295. 

Agreement  to  assign  fees  of  gaoler,  and 
profits  of  tap-house,  not  carried  into  execution. 
Methwold  v.  Walba?ik,  2  Ves.  238. 

PenBion — ^Aisignment.] — Principles  of  public 
policy  on  which  pay,  pensions,  &c.,  are  held  in- 
alienable. Orenjell  v.  Windsor  (^Dtan),  2  Beav. 
544. 

An  assignment  by  a  retired  military  officer  of 
his  pension  for  valuable  consideration  is  void 
under  47  Geo.  3,  sess.  2,  c.  25.  Lloyd  v.  Chcethiim, 
3  Giff.  171  ;  30  L.  J.,  Ch.  640  ;  4  L.  T.  576  ;  9 
W.  R.  924. 

But  the  statute  does  not  apply  to  the  assign- 
ment of  a  pension  granteti  by  the  East  India 
!  Company.  Heald  v.  Ilay,  3  Giff.  467  ;  31  L.  J., 
Ch.  311  :  8  Jur.  (n.S.)  379  ;  5  L.  T.  740;  10 
W.  R.  264.  S.  P.,  Cureu)  v.  Cooper.  4  Giff.  619  ; 
3  N.  R.  188  ;  33  L.  J.,  Ch.  289 ;  10  Jur.  (N.S.) 
11  ;  9  L.  T.  641  ;  12  W.  R.  198.  S.  C,  10  Jur. 
429  ;  12  W.  R.  767— L.C. 

A  compensation  granted  to  a  public  civil 
officer  on  the  retluction  of  offices  in  his  dei>art- 
ment  under  4  &  5  Will.  4,  c.  24,  is  not  assignable 
by  him.  Wells  v.  Forster,  8  M.  A:  W.  149;  10 
L.  J.,  Ex.  216  ;  6  Jur.  464. 

A  pension  from  the  East  India  Company 
cannot  be  assigned.  Hawker,  Ex  parte,  Keely, 
lure,  41  L.  J.,  Bk.  34;  L.  R.  7  Ch.  214;  26 
L.  T.  54  ;  20  W.  R.  322. 

A  pension  for  past  services  may  be  alienated  ; 
but  a  pension  for  supporting  the  grantee  in  the 
performance  of  future  duties  is  inalienable. 
Davis  V.  Marlborough  (^Duk^),  1  Swan.  74  ;  2 
Wils.  130. 

Property,  including  a  pension  payable  by  the 
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secretary  of  state  for  India,  was  mortgaged  to 
the  plaintiff,  and  subsequently  to  one  of  the 
defendants.  Upon  a  bill  for  foreclosure  the 
common  decree  was  made,  and  it  was  also 
ordered  that,  in  the  event  of  the  foreclosure 
becoming  absolute,  the  mortgagor  should  execute 
a  power  of  attorney  enabling  the  mortgagee  to 
receive  the  pension.  James  v.  EllU^  24  L.  T. 
12  ;  19  W.  R.  319. 

Where  a  canon  was  entitled  to  a  share  of  the 
revenues  of  lands,  &c.,  vestetl  in  the  corporation, 
in  consideration  of  future  duties  to  be  perfomied 
during  the  year,  for  his  own  and  not  for  the 
public  benefit,  and  he  had  assigned  his  canonry 
by  way  of  mortgage  : — Hehl,  that  such  security 
was  valid,  and  a  case  for  the  appointment  of  a 
receiver.  Principles  of  public  i)olicy  on  which 
pay,  pensions,  &c.,  are  held  to  be  inalienable. 
Grvnfell  v.  Windsor  (^Deaii)^  2  Beav.  544. 


Claim  for  Arreare — Bet-oif.] — In  an  action 


brought  by  a  retired  clergyman  against  his  suc- 
cessor in  the  incumbency  for  arrears  of  the  pen- 
sion allowed  under  the  Incumbents'  Resignation 
Act,  1871,  the  defendant  claimed  to  set  off 
against  such  arreai*s,  and  also  to  recover,  by  way 
of  counter-claim,  a  judgment  debt  <lue  to  him 
from  the  retired  clergyman : — Held,  that  the 
pension  was  inalienable,  and  therefore  the 
defendant's  claim  could  not  be  set  off,  and  the 
plaintiff  was  entitled  to  a  separate  and  inde- 
pendent judgment  for  the  arrears  due.  Gatlier- 
cole  V.  Smith,  50  L.  J.,  Q.  B.  681  ;  7  Q.  B.  D. 
626;  45  L.  T.  106 ;  29  W.  R.  577;  45  J.  P.  812 
— C.  A. 

By  s.  10  of  the  Incumbents'  Resignation  Act, 
1871,  the  pension  allowed  to  a  retiring  clerk 
is  made  a  charge  upon  the  revenues  of  the  bene* 
fice,  *'  and  shall  be  recoverable  as  a  debt  at 
law  or  in  equity  from  the  incumbent  of  the 
said  benefice  by  the  retired  clerk,  his  executors, 
admiuisti'ators  and  assigns  .  .  .  but  shall  not 
be  transferable  at  law  or  in  equity."  In  an 
action  by  a  retired  clerk  against  the  incumbent 
of  the  benefice  for  payment  of  the  arrears  of  the 
pension  that  had  been  allowed  him  under  the 
act : — Held,  that  the  incumbent  could  not  set  off 
against  such  arrears  a  judgment  debt  previously 
due  to  him  from  the  retii-ed  clerk.  Oathercole 
v.  Smith,  50  L.  J.,  Ch.  671  ;  17  Ch.  D.  1  ;  44 
L.  T.  439  ;  29  W.  R.  434— C.  A. 

b.  Oompensation  for  Ijobs  of  Office. 

i.  .Persons  Entitled, 

Officer  de  fiMto.] — The  council  of  a  borough 
removed  a  town  clerk,  who  had  been  elected  to 
hold  during  good  behaviour,  but  had  not  made 
the  declaration  prescribed  by  9  Geo.  4,  c.  17,  s.  2: 
— Held,  that,  as  having  been  an  officer  de  facto, 
he  was  entitled  to  compensation.  Reg.  v.  Cam- 
bridge Corporati4)n,  12  A.  &  E.  702;  4  P.  &  D. 
294  :  10  L.  J.,  Q.  B.  25. 

By  s.  11  of  the  Metropolis  Management 
^Plumstead  and  Hackney)  Act,  1893,  every  officer 
in  the  service  of  the  district  boards  therein  men- 
tioned who  comes  within  the  scope  of  the  Super- 
annuation (Metropolis)  Act,  1866,  and  who  has 
suffered  pecuniary  loss  by  abolition  of  office  or 
by  diminution  or  loss  of  salary,  fees,  or  emolu- 
ments in  consequence  of  the  act  of  1893,  shall 
be  entitled  to  pecuniary  compensation  : — Held, 
that  the  section  must  be  construed  to  mean  that 
compensation   shall   be    paid    to   any   of   the 


servants  of  the  district  boards  who  have  suffered 
loss  in  consequence  of  the  act.  Legg  v.  Stoke 
Xewington  Vestry ^  59  J.  P.  696, 

Bolioitors.] — ^An  attorney  cannot,  under  5  &  6 
Will.  4,  c.  76,  s.  66,  or  5  &  6  Vict.  c.  Ill,  s.  2, 
claim  compensation  for  fees  and  emoluments 
which  he  derived  from  being  employed  by  the 
justices  of  a  division  to  prosecute  offenders  com- 
mitted by  them  for  trial,  where  the  prosecutor 
did  not  employ  another  attorney.  Reg.  v.  Man- 
Chester  Corporation,  5  Q.  B.  402  ;  8  Jur.  421. 

Certain  trustees  having  the  management  of 
the  relief  of  the  \>oox  of  a  metropolitan  parish, 
appointed  a  solicitor  for  the  arrangement  of 
legal  matters,  with  an  annual  salary.  After  the 
passing  of  the  Metro))olitan  Poor  Act,  1867  (30 
Vict.  c.  6),  the  poor  law  boanl  refused  to  allow 
the  board  of  guardians  elected  under  that  act  to 
continue  him  in  the  appointment  which  he  had 
received  from  the  trustees  : — Held,  that  he  was 
entitled  to  an  award  of  compensation  from  the 
poor  law  board,  under  s.  76.  Reg.  v.  Local 
Gorernnient  Board,  43  L.  J.,  Q.  B.  49  ;  L.  R.  9 
Q.  B.  148  ;  29  L.  T.  769  ;  22  W.  R.  315. 

The  four  attorneys  of  the  sheriff's  court  of 
York  having  a  monopoly  of  the  office  of  attorney 
in  that  court,  were  not,  on  other  attorneys  being 
admitted  to  practise  in  the  court,  by  the  opera- 
tion of  5  &  6  Will.  4,  c.  76,  entitled  to  compen- 
sation ;  because,  although  their  office  was  an 
office  of  profit  within  5  &  6  Will.  4,  c.  76,  s.  66, 
there  had  been  no  abolition  of  it,  or  removal 
from  it.  Reg.  v.  York  Corporation,  2  G.  &  D. 
580 ;  3  Q.  B.  550 ;  11  L.  J.,  Q.  B.  326 ;  6  Jur. 
1082. 

Clerk  to  Stipendiary.]— Before  and  at  the  time 
of  granting  a  charter  of  incorporation  and  a 
separate  court  of  quarter  sessions  to  the  borough 
of  Manchester,  there  was  a  division  of  the 
county  of  Lancaster,  called  "the  division  of 
Manchester,"  consisting  of  forty-three  town- 
ships, and  the  business  of  the  division  was  done 
at  the  New  Bailey,  in  Salford ;  and  M.  acted  as 
clerk  to  the  justices  who  attended  there.  Some 
of  the  justices  of  the  division  met  at  Worsley, 
and  others  at  Heaton  Norris,  both  being  town- 
ships within  the  division,  and  did  petty  sessions 
business  there ;  and  such  justices  employed 
different  clerks  on  such  occasions.  By  virtue 
of  53  Geo.  3,  c.  78,  a  stipendiary  magistrate  was 
appointed  for  a  district,  including  Salford  and 
other  townships  in  the  division  of  Manchester, 
who  appointed  M.  as  his  clerk  : — Held,  first,  that 
M.  was  not  clerk  to  the  justices  for  the  Man- 
chester division  of  the  county  of  Lancaster,  but 
only  to  such  of  them  as  attended  at  Salfoixl ; 
and,  secondly,  that  the  clerk  to  the  stipen- 
diary magistrate  was  not  an  officer  of  the  borough, 
county  or  division  of  the  county  within  5  &  6 
Vict.  c.  Ill,  s.  2  ;  and,  therefore,  that  M.  was 
not,  on  either  ground,  entitled  to  compensation. 
Reg.  V.  Mancliester  (^Borough  Council),  9  Q.  B. 
458  ;  16  L.  J.,  Q.  B.  27 ;  11  Jur.  222. 

Coroners. ]— The  7  &  8  Vict.  c.  92,  s.  4,  em- 
powers the  queen,  with  the  advice  of  her  privy 
council,  to  order  that  any  county  shall  be  divided 
into  so  many  districts  as  shall  seem  expedient, 
for  the  purposes  of  the  act ;  and  by  s.  6,  when- 
ever any  county  has  been  customarily  divided 
into  districts,  for  the  purpose  of  holding  inquests, 
during  seven  years  before  the  pas^sing  of  the  act, 
and  it  shall  seem  expedient  that  the  same  division 
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of  the  county  be  made  under  this  act,  each  of 
such  districts  shall  be  assigned  to  the  coroner 
usually  acting  in  and  for  the  same  district  before 
the  ])a88ing  of  this  act ;  but  if  it  shall  appear 
expedient  that  a  different  division  of  such  county 
be  made,  and  any  coroner  shall  present  a  petition 
praying  for  compensation  for  the  loss  of  his 
emoluments  arising  out  of  such  change,  the 
lords  of  the  treasury  are  to  assess  the  amount  of 
compensation  to  be  paid  out  of  the  county  rate  : 
— Held,  that  the  coroner  was  entitled  to  com- 
pensation only  where  a  county  had  been  custom- 
arily divided  into  districts  for  seven  years  before 
the  passing  of  the  act,  and  where  a  different 
division  was  onlered  under  the  act.  Beg.  v.  Lech- 
mere,  16  Q.  B.  284;  20  L.  J.,  Q.  B.  169;  15  Jur.  558. 

CliambeTlaini.]— In  1794  a  corporation  ap- 
pointed A.  assistant-chamberlain  of  the  city,  for 
a  year,  at  a  yearly  salary.  In  1804  the  salary 
of  A.  was  raised.  In  1810  B.  was  appointed 
assistant-chamberlain  by  the  chamberlain,  and 
he  continued  to  hold  this  office  till  the  passing 
of  the  5  &  6  Will.  4,  c.  76.  In  1827  the  corpora- 
tion had  again  raised  the  salary.  On  the  passing 
of  the  5  &  6  Will.  4,  c.  70,  the  office  of  B.  was 
abolished,  and  a  claim  having  been  made  by  him 
for  compensation,  the  lords  of  the  treasury 
awarded  that  his  office  was  not  the  subject  of 
compensation,  and  the  court  confirmed  the  deci- 
sion. Harvey,  Ex  parte,  3  N.  &  P.  159  ;  7  A.  &  £. 
739  ;  7  L.  J.,  Q.  B.  129. 

Clerk  of  the  Peace.]— -After  the  5  &  6  Vict, 
c.  11 1,  a  corporate  borough  was  created  by  charter, 
not  containing  a  non-intromittant  clause.  Its 
area  was  a  part  of  a  county.  A  gi-ant  of  a  court 
of  quarter  sessions  was  made,  and  the  council 
appointed  a  clerk  of  the  peace  for  the  borough  : 
— Held,  that  the  clerk  of  the  peace  of  the  county 
was  not  entitled  to  compensation  under  the  5  &  6 
Will.  4,  c.  76,  s.  66,  he  not  having  been  removed 
nor  his  office  abolished,  although  the  protits  were 
diminished.  Ri'{j.  v.  Brighton  Council,  7  El.  &  Bl. 
249  ;  26  L.  J.,  Q.  B.  153  ;  3  Jur.  (N.S.)  585  ;  5 
W.  R.  257. 

Evidence  of  Beiignation.] — It  is  no  evidence 
of  voluntary  resignation,  by  a  corporate  officer, 
of  the  offices  held  by  him,  so  as  to  exclude  him 
from  compensation,  that  he  omitted  to  declare 
his  wish  to  be  re-elected,  and  allowed  another 
person,  without  opposition,  to  be  elected  in  his 
place.  Att'Gtn.  v.  Poole  Corporation,  8  Beav. 
75  ;  14  L.  J.,  Ch.  101 ;  9  Jur.  818. 

Where  no  formal  resignation  or  surrender  of 
the  offices  held  by  a  corporate  officer  was  made 
by  him,  and  another  person  was,  without  opposi- 
tion by  him,  appointed  in  his  place  : — Held,  that 
such  corporate  officer  was  removed  from  his 
offices  within  the  meaning  of  the  act.    Ih. 

Agreement  for  Increase  not  under  Seal.] — An 

agreement  by  a  corporation  with  one  of  their 
officers,  for  an  increase  of  the  salary  of  an  office 
retained  by  him,  as  a  compensation  for  the  loss 
of  an  office  of  which  he  was  dcprivc<l,  though 
upon  an  executed  consideration,  is  not  binding, 
if  the  contract  is  not  under  the  common  seal  of 
the  corporation.  Beg.  v.  Stamford  CorjMrration, 
6  Q.  B.  433  ;  8  Jur.  909. 

Service  nnder  Crown.] — Persons  serving  under 
crown  under  a  general  commission  have  no  IcL'al 
right  to  demand  specific  compensation,  semble. 
Craufurd  v.  Att.-Gen.,  7  Price,  67. 


AMignment.l — Semble,  that  compensation 
allowance  for  the  loss  of  an  office  in  the  custom- 
house, though  revocable  at  the  pleasure  of  the 
government,  is  assignable.  Tumtall  v.  Boothby^ 
10  Sim.  542  ;  9  L.  J.,  Ch.  294. 

Injunction  grantecl  to  restrain  the  lords  of  the 

treasury  from  paying  the  compensation  awarded 

I  under  11  Geo.  4  &  1  Will.  4,  c.  68,  for  the  office 

I  of  side-clerk  in  the  exchequer,  which  had  been 

I  abolisheti.    EUis  v.  Grey  (^Earl),  6  Sim.  214. 


'  ii.  Assessment  of. 

By  Town  Council.] — The  town  council  ha^ 
i  jurisdiction  to  determine  the  whole  claim  to 
compensation  of  a  borough  officer  who  has  been 
removed  from  office ;  and  may  pronounce  not 
only  on  the  amount  to  which  he  is  entitled,  but 
whether  his  office,  or  the  tenure  of  it,  was  such  as 
to  entitle  him  to  anything.  Beg.  v.  Sandwich 
Corporation,  2  G.  &  D.  28  ;  2  Q.  B.  895;  11 
L.  J.,  Q.  B.  132;  6  Jur.  684. 

Effect  of.] — Where  a  town  council,  in 


obedience  to  a  mandamus,  assessed  compensation 
for  the  loss  of  certain  offices  of  profit,  and  the 
lords  of  the  treasury,  on  appeal,  assessed  a  larger 
amount  of  comi)ensation  : — Held,  that  the  assess- 
ment under  the  mandamus  estoppe<l  the  town 
council  from  denying  the  right  to  compensation. 
Sandwich  Otrporation  v.  Beg.,  10  Q.  B.  563  ;  16 
L.  J.,  Q.  B.  432. 

Smolnmenti  of  Office.] — The  Metropolitan 
Bridges  Act,  1877,  provided  that  compensation 
should  be  paid  to  certain  officers,  including  clerkf^, 
but  not  including  solicitors,  of  the  private  com- 
•(lanies  or  corporations  whose  bridges  were  taken 
over  by  the  Metropolitan  Board  of  Works  under 
the  act,  upon  a  scale  to  be  calculated  on  the  basis 
of  the  emoluments  actually  received  by  them  in 
the  two  years  previous  to  the  passing  of  the  act. 
The  Deptford  Creek  Bridge  was  taken  over  by 
the  board,  and  thereby  the  plaintiff,  who  had 
been  clerk  to  the  Deptford  Creek  Bridge  Com- 
pany, lost  his  office.  He  had  received  a  salary  as 
clerk,  and  also  payments  for  legnl  business  done 
by  him  as  solicitor  for  the  company,  and  com- 
mission on  the  rents  of  the  company's  property 
which  he  received.  The  Deptford  Creek  Bridge 
Company  had  by  their  act  power  to  appoint  a 
solicitor  and  receiver  as  well  as  a  clerk ;  they 
had  never  appointed  such  officers,  and  the  legal 
business  of  the  com{)any  had  always  been  done 
and  the  rents  receive<l  by  the  clerk,  who  had 
always  been  a  solicitor:  —  Held,  that,  by  the 
practice  of  the  company,  these  duties  had  been 
attached  to  the  office  of  clerk,  and  that  the 
plaintiff  was  entitled  to  compensation  in  respect 
of  the  payments  received  for  discharging  them 
as  part  of  the  emoluments  of  his  office  ;  but  as 
to  the  payments  for  legal  business  done  by  him, 
only  in  respect  of  his  proportion  as  partner  in 
the  firm  of  solicitors  of  the  net  profits  after 
deducting  all  office  expenses  necessarily  incurred 
in  earning  the  money.  Brew  v.  Metropolitan 
Board  of  Worhs,  50  L.  T.  138— C.  A. 

Jnriidiction  of  Lordi  of  the  Treasury.]  —  A 

to\vn  clerk  had  transacted  the  legal  business  of 
the  corporation  as  charity  ti-ustees.  He  and  his 
predecessora  in  office  had  usually  tran.sacted  such 
business  as  incidental  to  their  office.  On  the 
passing  of  5  &  6  Will.  4,  c.  76,  he  was  removed 
from  the  office  of  town  clerk,  and  subsequently 
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the  new  charity  trustees  also  removed  him  from 
their  employment.  The  town  council  having^ 
awarded  him  compensation  for  the  loss  of  his 
office  of  town  clerk,  but  having  refused  com- 
pensation for  the  loss  of  his  employment  by  the 
trustees,  he  appealed  to  the  lords  of  the  treasury, 
who  awarded  him  compensation  for  such  employ- 
ment also  : — Held,  that  they  had  jurisdiction  to 
awanl  such  compensation,  because  the  transaction 
of  the  charity  business  formed  part  of  the  inci- 
dental profits  of  the  office  of  town  clerk,  and 
they  therefore  had  entertained  a  question  of 
amount  only,  and  not  a  question  whether  the 
loss  of  any  distinct  office  was  a  proper  subject  of 
compensation.  Reg.  v.  Xoncirh  CitrporatloHy  2 
G.  k  D.  605  ;  3  Q.  B.  285  ;  11  L.  J.,  Q.  B.  246. 

A  ti-easury  order  for  compensation  to  an  officer 
of  a  corporation  dismissed  after  the  passing  of 
6  &  6  Will.  4,  c.  76,  is  not  necessarily  bad  because 
it  directs  the  compensation  to  be  calculated  from 
a  bygone  time.  But  such  order  is  bad  and  a 
nullity,  if  on  the  face  of  it,  or  by  comparison 
with  the  treasury  minute  directing  the  order  to 
issue,  it  appears  that  the  comj)cnsation  is  partly 
given  for  a  period  during  which  the  party  still 
held  the  office.  -Hw/.  v.  Lichfield  CorfMrutimi^ 
16  Q.  B.  781  :  20  L.  J.,  Q.  B.  383  ;  15  Jur.  812— 
Ex.  Ch. 

The  steward  of  a  borough  demanded  compen- 
sation as  for  an  office  held  for  life.  The  town 
council  allowed  com))ensation  as  for  an  annual 
office  only.  The  lonls  of  the  treasury,  after 
hearing  the  parties,  awarded  compensation  on  the 
former  principle.  On  motion  for  a  mandamus  to 
the  corporation  to  execute  a  compensation-bond, 
there  appeared  evidence,  on  the  one  hand,  that 
the  office  was  not  legally  holden  for  life ;  and, 
on  the  other,  that  it  had  usually  been  so  holden, 
and  that  the  appointment  was  accepted  on  that 
undei-standing : — Held,  that  the  lonls  of  the 
treasury  were  not  bound  to  consider  only  the 
legal  tenure,  but  might,  referring  to  the  circum- 
stances of  the  case,  awai-d  compensation  as  for 
an  office  held  for  life.  Reg.  v.  yorwich  Corjtui'a- 
tim.S  A.6i  E.633. 

The  lords  of  the  treasury  have  no  jurisdiction 
to  determine  the  right  of  a  borough  officer  to 
compensation,  whether  he  has  been  removed  for 
alleged  misconduct  or  otherwise.  They  have 
jurisdiction  as  to  nothing  but  the  amount  of 
compensation.  Rfig.  v.  Sandwich  Corporation^^ 
G.  Ac  D.  28  :  2  Q.  B.  895  ;  11  L.  J.,  Q,  B.  132  ;  6 
Jur.  684.  S.  P.,  Utg.  v.  Harwich  Corporation^  2 
Q.  B.  909  :  2  G.  &  D.  109  ;  6  Jur.  821. 

By  the  asage  of  a  borough,  the  office  of  clerk 
to  the  justices  was  appurtenant  to  the  office  of 
common  clerk.  After  the  5  ic  6  Will.  4,  c.  76,  a 
separate  commission  of  the  i)eace  was  granted  to 
the  borough  :  and  the  person  who  had  been  com- 
mon clerk,  which  office  was  then  abolished,  was 
in  lieu  thereof  appointed  town-clerk  and  clerk 
of  the  peace,  but  not,  as  formerly,  clerk  to  the 
justices  also  ;  such  office  being  by  s.  102  incom- 
patible with  that  of  clerk  of  the  peace : — Held, 
that  the  lords  of  the  treasury  had  ]uris<liction  to 
make  an  order  on  the  town  council  to  compen- 
sate him  for  the  loss  of  such  office.  Rex  v.  Bridge' 
water  Cvrporation,  1  N.  &  P.  466:  6  A.  &  fi. 
339  :  6  L.  J.,  M.  C.  78. 

Where  the  lords  of  the  treasury  awarded  com- 
pensation to  an  officer  in  a  borough,  on  his  being 
removed  from  office  by  the  town  council,  if  the 
office  was  not  a  borough  office,  or  the  removal 
was  not  made  under  5  &  6  \Vill.  4,  c.  76,  the 
lords  of  the  treasury  had  no   jurisdiction.    Rrg. 


v.  Poole  Corporation^  3  N.  &  P.  119  ;  7  A.  &  B. 
730  ;  7  L.  J.,  Q.  B.  126. 

The  lords  of  the  treasury  had  no  jurisdiction 
to  decide  whether  an  officer  of  a  borough  had 
been  proj^rly  removed  from  office  on  the  ground 
of  misconduct.  Reg.  v.  Warwick  Corporation, 
3  P.&D.429;  10  A.&E.386;  9  L.  J., Q.  B. 266. 

If  a  corporation  refuses  compensation  to  a 
removed  officer,  on  the  groupd  that  they  had 
removed  him  for  cause  sufficient,  the  lords  of  the 
treasury  have  no  jurisdiction  to  try  the  question 
of  the  sufficiency ;  and  though,  after  entertain- 
ing that  question,  and  determining  it  in  favour 
of  the  claimant,  they  also  adjudicate  upon  the 
proper  amount  of  compensation,  the  court  will 
not  enforce  by  mandamus  the  payment  of  such 
compensation,  nor  try,  upon  the  return  to  a  man- 
damus, the  sufficiency  of  the  cause,  the  claimant 
being  bound  in  the  first  instance  to  proceed 
against  the  corporation  by  mandamus,  to  compel 
them  to  restore  him,  or  give  him  compensation 
for  removal  Reg.  v.  Newbiir-y  Corporation,  1 
Q.  B.  761  ;  1  G.  &  D.  388  ;  6  Jur,  365. 

Length  of  Benrioe  NominaL] — On  the  2l8t 
August,  1835,  the  town  clerk  of  Lyme  Regis, 
died,  and,  on  the  31st  of  the  same  month,  Lee 
was  appointed  his  successor.  On  the  8th  Septem- 
ber, 1835,  the  6  &  6  Will.  4,  c.  76,  passed  :— 
Held,  that  he  was  entitled  to  nominal  compen- 
sation only  for  the  loss  of  his  office  as  town  clerk, 
since  he  must  have  known,  when  he  was  appointed, 
that  his  appointment  would  soon  cease.  Lee, 
Ex  parte,  2  N.  &  P.  63  ;  7  A.  &  E.  139. 

J.  M. 


PUBLIC  POLICY. 

See  CONTRACT— WILL. 


PUBLIC    WORSHIP. 

See  ECCLESIASTICAL  LAW. 


PUFFER. 

See  AUCTION  AND  AUCTIONEER. 


PURCHASE. 

See  ESTATE— SHELLEY'S  CASE, 


See 


PURCHASER. 

SALE     OF     GOODS— VENDOR 
PURCHASER— NOTICE. 


AND 


1387 


PUECHASE-MONEY— QUIA  TIMET  ACTION. 
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PURCHASErMONEY. 

Apportionment  on  Sales  under  Power.] — See 

POWEBS. 

See   also    Lauds   Clauses   Act — Settled 
Land — ^\'^endor  and  PuftcHASEB. 


QUAKERS 

See.  RELIGION. 


QUARANTINE, 

&«  SHIPPING. 


QUARE  IMPEDIT. 

See  ECCLESIASTICAL  LAW. 


QUARTER  SESSIONS. 

See  JUSTICE  OF  THE  PEACE. 


QUEEN   ANNE'S   BOUNTY. 

See  ECCLESIASTICAL  LAW. 


QUEENSLAND, 

See  COLONY. 


QUIA  TIMET  ACTION. 

Oenerallj.] — To  sustain  a  quia  timet  bill  there 
must  be  not  only  title,  but  danger  to  the  property  : 
where  both  concur,  the  court  will  require  the 
defendant  to  give  security.  .  Fither  w  Hvghe*^ 
1  Coop.  C.  C.  329. 

In  order  to  maintain  a  quia  timet  action  to 
restrain  an  apprehended  injury  the  plaintiff  must 
prove  imminent  danger  of  a  substantial  kind,  or 
that  the  apprehended  injury,  if  it  does  come,  will 
be  irreparable.    Fletcher  v.  Bealey^  54  L.  J.,  Ch. 


424 
745. 


28  Ch.  D.  688  ;  52  L.  T.   541  :  33  W.  R. 


Threat  to  break  Contract.] — Where  a  company 
agreed  to  "  erect  and  maintain  in  working  order  " 
certain  telephone  wires  and  ap[)aratus,  and 
threatened  to  cut  off  the  communication,  an  in- 
junction was  granted  to  restrain  the  company 
from  so  doing.  Kelth^  Princse  «^*  Co.  v.  Natumal 
Telephone  Co.  63  L.  J.,  Ch.  373 ;  [1894]  2  Ch. 


\  147  ;  8  K.  776  ;  70  L.  T.  276  ;  42  W.  R.  380  ;  58 
J.  P.  573. 

A.  covenants  that  a  specific  sum  should  be  paid 
to  B.,  if  B.  survived  ;  A.  having  aliened  part  of 
it.  on  a  bill  by  B.,  A.  decreed  to  give  security  that 
it  should  be  forthcoming.  Flight  v.  Cook,  2  Yes. 
619. 

Aoconntant  to  Crown.] — The  statutes  providing 
for  the  relief  of  subject,  accountants  who  have 
equities  against  the  crown,  held  not  to  be  con- 
fined to  cases  where  the  subject  hQ  actually  sued 
or  impleaded,  but  he  may  proceed  by  bill  in 
equity  iu  the  first  instance,  and  as  it  were  quia 
timet,  and  that  during  the  passing  his  accounts 
before  the  commissioners  of  audit.  Colebnwke 
V.  Att.'Geii.,  7  Price,  146. 

Indemnity.] — A.  is  bound  for  B.,  and  has  a 
counter-bond  ;  equity  will  com{)el  B.  to  pay  the 
debt,  though  A.  is  not  sued.  Ranelaugh  v. 
Hayes,  1  Vem.  190. 

A  trustee  held  shares  in  a  company  on  trust 
for  an  adult  cestui  que  trust.  He  had  applied 
for  them  at  the  request  of  the  cestui  que  trust, 
who  paid  the  money  due  to  the  company  on  the 
application  and  allotment.  The  trustee  executed 
a  transfer  of  the  shares  to  the  cestui  que  trust, 
and  the  latter  sent  it  to  the  company  for  regis- 
tration, but  the  directors  refused  to  register  it, 
and  when  an  order  was  made  to  wind  up  the 
company  the  name  of  the  trustee  remained  on  the 
company's  register  as  the  holder  of  the  shares. 
The  trustee  brought  an  action  against  the  cestui 
que  trust,  claiming  an  indemnity  against  liability 
on  the  shares.  There  was  no  evidence  to  show 
whether  calls  were  likely  to  be  made  in  the 
winding-up  : — Held,  that  the  action  was  a  mere 
quia  timet  one,  and  that  it  was  premature  and 
could  not  be  maintained.  RaneUivgh  (^Lttrd)  v. 
Hayes  (1  Vem.  189)  not  followwl.  Hughes- 
Hallett  V.  Indian  Mammoth  Gold  Mines  Co.,  52 
L.  J.,  Ch.  418  ;  22  Ch.  D.  561  ;  48  L.  T.  107  ; 
31  W.  R.  285. 

Colonel  of  a  regiment  having  taken  a  bond  of 
indemnity  from  his  agents,  with  another  as  surety, 
in  respect  of  all  charges,  &c.,  to  which  he  may 
become  liable  by  their  default,  the  agents  having 
afterwards  become  bankrupt,  and  government 
having  given  notice  to  the  representatives  of  the 
colonel  (deceased)  of  a  demand  upon  the  colonel's 
estate,  by  viitue  of  an  unliquidateti  account,  a 
bill  by  the  representatives  of  the  colonel,  against 
the  representatives  of  the  surety,  to  pay  the 
balance  due  to  government,  and  also  to  set  aside 
a  sufficient  sum  out  of  the  testator's  estate  to 
answer  future  contingent  demands,  though  at- 
tempted to  be  8ui)ported  upon  the  principle  of  a 
bill  quia  timet,  dismissed  with  costs,  Antrohns 
V.  Davidson,  3  Mer.  569 ;  17  R.  R.  IHO. 

Preventing  Action.] — Where  the  object  of  a 
biU  quia  timet  is  to  prevent  the  assignees  of  a 
bankrupt,  purchaser  of  estate,  from  bringing  an 
action  to  recover  back  part  of  consideration 
money  remaining  due  to  vendor,  which  had  been 
paid  to  him  subsequent  to  act  of  bankruptcy,  on 
the  ground  of  his  having  waived  his  equitable 
lien,  by  taking  a  borrd  for  the  purchase-money, 
if  the  bill  charge,  as  a  fact,  that  the  bond  was 
given  as  a  further  additional  or  collateral  security, 
the  question  of  law  cannot  be  raised  on  a  general 
demurrer.    Brahand  v.  Hoshinsy  3  Price.  31. 


Parties.]  —  A    party    who 
annuity  to  a  trustee  for  his 


had    granted    an 
wife,  filed  a  bill 
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agfaiiLst  the  trustee,  his  wife,  and  an  assignee  of 
the  annuity  from  her,  stating  that  sm^h  assignee 
had  filed  a  bill  against  him  and  his  wife,  and  that 
the  trustee  threatened  to  distrain,  and  praying 
to  be  at  liberty  to  pay  the  arrears  of  the  annuity 
into  court,  and  to  be  indemnified  against  the  costs 
of  the  assignee's  suit : — Held,  that  the  suit  was 
not  sustainable  as  an  interpleatler  or  quia  timet, 
because,  on  account  of  the  trustee  not  being  a 
party  to  the  assignee's  suit,  no  decree  could  be 
made  in  it  aeainst  the  plaintiff.  Palmer  v. 
FrfiJter,  3  Y.  &  Coll.  491  ;  3  Jur.  890. 

Nniiance.] — The  court  will  not  interfere,  quia 
timet,  in  a  case  of  alleged  nuisance,  but  the  actual 
existence  of  the  nuisance  must  be  proved. 
Att.-Gen.  v.  Kinggfon-upon-Tluiinejt  Corporation^ 
11  Jur.  (N.8.)  596  ;  12  L.  T.  665  ;  13  W.  R.  888. 

Therefore,  where  an  information  was  filed  to 
restrain  the  pollution  of  a  navigable  river  by  an 
increased  discharge  of  sewage  into  it,  but  the  evi- 
dence failed  to  show  that  a  nuisance  had  actually 
arisen,  the  court  dismissed  the  information, 
without  prejudice  to  any  further  proceedings 
being  taken,  if  a  nuisance  should  ultimately  be 
occasioned.    Ih. 

An  interim  Injunction  will  not  be  granted  in  a 
quia  timet  action,  unless  the  plaintiff  makes  out 
a  strong  case  of  probability  that  the  apprehended 
mischief  will  in  fact  arise.  Quaere,  whether,  in 
the  case  of  a  hospital,  the  health  of  the  public  at 
large  may  not  be  considered  to  some  extent  as 
against  the  merely  local  inconvenience.  Att.-  Gen. 
V.  Mtniehexter  Corporation^  62  L.  J.,  Ch.  459  ; 
[1893]  2  Ch.  87  ;  3  R.  427  ;  68  L.  T.  608  ;  41 
W.  R.  459  ;  57  J.  P.  343. 

The  plaintiff  was  a  manufacturer  of  paper,  his 
mills  being  situate  on  the  bank  of  a  river,  the 
water  of  which  he  used  to  a  large  extent  in  his 
process  of  manufacture,  for  which  it  was  essen- 
tial that  the  Miater  should  be  very  pure.  The 
defendants,  who  were  alkali  manufacturers,  were 
depositing  on  a  piece  of  land  close  to  the  river, 
and  about  one  mile  and  a  half  higher  up  than 
the  plaintiff's  mill,  a  large  heap  of  refuse  from 
their  works.  It  was  proved  that  in  the  course  of 
a  few  years  a  liquid  of  a  very  noxious  character 
would  flow  from  the  heap,  and  would  continue 
flowing  for  forty  years  or  more,  and  that  if  this 
liquid  should  find  its  way  into  the  river  to  any 
appreciable  extent  the  water  would  be  rendered 
unfit  for  the  plaintiff's  manufacture,  ami  his 
trade  would  be  ruineil.  The  plaintiff  did  not 
allege  that  he  had  as  yet  sustained  any  actual 
Injury.  The  defendants  said  that  they  intended 
to  use  all  proper  precautions  to  prevent  the 
noxious  liquid  from  getting  into  the  river  : — 
Held,  that  it  being  quite  possible  by  the  use  of 
due  caro  to  prevent  the  licjuid  from  flowing  into 
the  river,  it  being  also  })0S8ible  that,  before  it 
began  to  flow  from  the  heap,  some  method  of 
rendering  it  innocuous  might  have  been  dis- 
covered, the  action  could  not  be  maintained,  and 
must  be  dismissed  with  costs.  But  the  dismissal 
was  expressly  declared  to  be  without  prejudice 
to  the  right  of  the  plaintiff  to  bring  another 
action  hereafier,  in  case  of  actual  injury  or 
imminent  danger,    tletchfr  v.  Bealey,  supra. 

An  action  was  brought  by  inhabitants  of 
houses  abutting  on  an  open  and  unbuilt-on  area 
of  land  situate  in  the  centre  of  a  town,  adjoining 
the  market-place,  and  known  as  Market-square, 
for  an  injunction  to  restrain  the  owner  thereof 
from  using,  or  causing  or  permitting  the  same  to 
be  used  for  the  purpose  of  anv  sports,  exhibi- 


tions, entertainments,  or  otherwise  whereby  a 
nuisance  might  be  occasioned  to  the  annoyance 
and  injury  of  the  plaintiffs.  It  appeared  that  in 
June,  1889,  the  defendant's  agent  licensed  S.  to 
use  Market-square  for  holding  a  public  show  for 
several  days,  S.  paying  6/.  I'he  show  consisted 
of  a  large  circular  roundabout  worked  by  a  steam- 
engine,  which  engine  also  worked  an  organ  ;  a 
large  circular  mechanical  switchback  worked  by 
another  steam-engine,  which  worked  a  second 
organ  ;  a  shooting  gallery  ;  and  a  boxing  booth. 
Whilst  the  show  was  going  on,  the  plaintiffs 
complained  to  the  defendant's  agent,  and  a 
correspondence  ensued,  which  resulted  in  the 
defendant's  agent  declining  to  give  an  under- 
taking, and  expressing  his  intention  of  allowing 
persons  to  use  Market-square  for  public  shows  : — 
Held,  that,  as  the  defendant  contended  that  he 
had  the  right  to  do  the  thing  complained  of,  and 
had  refused  to  give  an  undertaking,  the  inference 
was  that  there  would  be  a  repetition  of  the 
nuisance  ;  and  that  therefore  the  plaintiffs  were 
justifiefl  in  bringing  the  action,  and  were  entitled 
to  an  injunction.  Phillips  v.  Thomas^  62  L.  T. 
793. 

Beliyery  up  of  Booumenti.]  —  Principles  on 
which  courts  of  equity  proceed,  in  ordering  the 
delivery  up  of  instruments  on  which  actions  may 
be  brought.  Choper  v.  Jod,  27  Beav.  313  ;  1 
De  a.  F.  &  J.  240  ;  1  L.  T.  351. 

A  written  guarantee  was  given  for  moneys 
payable  by  instalments  ;  though  invalid,  there 
was  no  invalidity  on  the  face  of  it.  In  an  action 
for  the  first  instalment  the  plaintiff  was  non- 
j)rossed  : — Held,  that,  although  there  was  a  legal 
defence,  the  instrument  ought  to  be  cancelled, 
on  the  ground  that  future  actions  were  contem- 
pkited,  and  that  the  future  defence  might  fail 
from  the  loss  of  evidence.  lb.  And  see  specific 
titles. 


QUIET  ENJOYMENT. 

See   LANDLORD  AND  TENANT— VENDOR 
AND  PURCHASER. 


QUIETING   POSSESSION. 

See  PEACE  (BILL  OF). 


QUO  WARRANTO. 

See  CROWN  OFFICE. 


RABBITS. 

See  GAME 
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RAILWAY — Place  of  Business. 
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RAILWAY. 

A.  Place  op  Business,  1392. 

B.  PowBBS  AND  Duties   in  Constructing 

AND  Working. 

1.  Oenerally,  1393. 

2.  Deviation  and  Plarut^  1405. 

3.  In  rexpeet  of  Particular  Worlu. 

a.  Stations,  1409. 
h.  Sidings,  1411. 

c.  Bridges,  1413. 

d.  Roads   and    Streets  —  Interference 

with,  1428. 
9,  Gauge,  1439. 
/.  Branch  Railway,  1441. 
g.  Strenms,  User  and  Diversion  of,  1446. 
A.  Level  Crossings,  1448. 
i.  Fences,  1453. 
j.  Junctions.  1457. 
U,  Tunnels,  1468. 
I.  Accommodation  Works,  1460. 
m.  Unauthorised  Application  of  Funds, 

14G9. 
«.  User  of  Land,  Extent  of,  1472. 
«.  Agreements  Relating  to  Construction 
— See  Work  and  Labour. 

C.  Management  op  Business. 

1.  Opening  Line,  1474. 

2.  Uier  of  Bnilway  by  tlw  Public^  1476. 

3.  Jtollinff  Stock,  U78. 

4.  Le4ise  of  Line,  1482. 

5.  JRvnjiing  Power tt,  1486. 

6.  Working  Agreements,  1488. 

7.  Ainalgamatiun,  1499. 

8.  TrainJf,  1502. 

9.  Bookstalls,  1504. 

10.  Refreshment  Booms,  1605. 

11.  Clearijig-hoitse,  1506. 

D.  Trespass  on  Railway,  1507. 

E.  Passenger  Duty,  1509. 

F.  Arbitration,  1611. 

G.  Railway  Commission. 

1.  Reasonable  Facilities  for  Tra^ffic,  loli. 

2.  Bates  and  Charges,  1520. 

3.  Arbitration  by,  1526. 

4.  Practice,  1528. 

6.  OtJier  Matters,  1530. 

H.  Mines  and  Minerals  —  See  Mines  and 
Minerals. 

L  Parliamentary  Deposit  —  See   Parlia- 
ment. 

J.  Abandonment,  Arrangement,  Winding- 
up,  AND  Execution. 

1.  Abandonment,  1530. 

2.  Scheme  of  Arrangement,  1533. 

3.  Judgment  against. 

a.  Registration  of,  1637. 

b.  Sale  of  Surplus  Lands,  1537. 

c.  Receiver. 

i.  Under  80  and  31  Vict.  c.  127, 

s.  4,  15.S9. 
ii.  In  other  Cases,  1643. 


d.  Leave  to  issue  Execution,  1544. 

e.  Exemption   of  Rolling  Stock  from 

Execution — See  supra,  C.  3. 

K.  By-laws— &'ff  Carriers. 
L. 


M. 


Taking  Lands  Compulsorily — 5cc Lands 
Clauses  Act. 

Carriage  of  Passengers  and  Goods, 
&c. — See  Carriers. 


N.  Liability  for  Land  Tax — See  Revenue. 

0.  Liability  for  Negligence — Se^  Negli- 
gence. 

P.  Rating — See  Rates— Local  Government 
— Corporation. 

Q.  Duty  to  Carry  Mails — See  Post  Office. 


A.  PLACE  OF  BUSINESS. 

Principal  Office.] — A  railway  company,  by  an 
act  incorporating?  the  company,  was  to  have  two 
termini,  one  at  Bristol,  the  other  at  Paddington  : 
two  general  half-yearly  meetings  wei"e  to  be  held, 
one  at  Bristol,  the  other  at  Paddington  :  an  equal 
number  of  directors  was  to  be  chosen  from  the 
residents  near  each  place.  All  the  general  busi- 
ness was  transacted  at  Paddington,  where  the 
secretary  resided,  and  where  orders  were  issued  : 
— Held,  that  Paddington  was  the  only  principal 
office  of  the  company,  within  the  Railways 
Clauses  Act,  8  &  9  Vict.  c.  20,  s.  138.  Garton  v. 
O,  \V.  By.,  El.  Bl.  &  El.  887  ;  27  L.  J.,  Q.  B. 
875  ;  4  Jur.  (N.s.)  1036  ;  6  W.  R.  677. 

Where  Bnsineii  carried  on.] — A  railway  com- 
pany carries  on  its  business,  within  the  meaning 
of  8.  00  of  the  County  Courts  Act,  1846,  only  at 
the  principal  station  where  the  general  superin- 
tendence of  the  whole  concern  is  centred,  and 
not  at  any  station,  however  large,  where  the 
local  management  of  any  portions  of  the  line 
is  conduct^ed,  subject  to  the  supervision  of  the 
general  manager  at  the  principal  station.  Brown 
V.  L.  ^'  ^'.  ir.  By..  82  L.  J.,  Q.  B.  818  :  10  Jur. 
(N.s.)  234 :  8  L.  T.  695  ;  11  W.  R.  884.  S.  P., 
Shiels  V.  O.  ^\  By.,  4  B.  &  S.  326  ;  30  L.  J., 
Q.  B.  831  ;  7  Jur.  (N.S.)  631  ;  4  L.  T.  479 ;  9 
W.  R.  739. 

See  Minor  v.  L.  ^'  X.  W.  By,,  1  C.  B.  (N.S.) 
325  :  26  L.  J.,  C.  P.  39  ;  2  Jur.  (N.S.)  1168  ;  5 
W.  R.  122. 

The  South  Eastern  Railway  Company  has  a 
station  in  Cannon  street.  City,  where  a  consider- 
able portion  of  its  business  is  transacted.  Their 
principal  station,  where  the  meetings  of  the 
directors  are  held  and  the  general  and  substan- 
tial business  of  the  company  is  conducted,  is 
without  the  city  : — Held,  that  the  company  does 
not  carry  on  business  within  the  jurisdiction  of 
the  mayor's  court,  within  the  meaning  of  s.  12 
of  the  mayor's  court  Extension  Act,  1857  (20  & 
21  Vict.  c.  clvii).  Le  Tailleur  v.  S.  £.  By.,  3 
C.  P.  D.  18. 

The  place  where  a  railway  company  carries  on 
its  business  within  s.  12  of  the  Mayor's  Court 
Procedure  Act,  is  where  the  general  superinten- 
dence and  management  of  the  business  take 
place.    Bogers  v.  L.,  C.  ^^-  D.  By,,  26  W.  R.  192. 

When,  therefore,  it  appearetl  that  a  railway 
company  had  a  chief  office,  which  was  also  a 
terminal  station,  in  liOndon,  but  that  its  business 
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was  manage<l  at  Victoria  station,  which  was  not 
within  the  city  : — Held,  that  the  company  carrieil 
on  its  business  at  Victoria  station  and  not  within 
the  city.    lb. 


B.  POWERS  AND  DUTIES  IN  CONSTRUCT- 

ING AND  WORKING. 

1.  Generally. 

CoAitmotion  of  Acta.] — Railway  acts  are  to  be 
coDstrued  strictly  against  the  parties  obtaining 
them,  but  liberally  in  favour  of  the  public. 
Parher  t.  G.  W.  i?y.,  7  Scoit  (N.B.)  835;  7 
Man.  A:  G.  253  ;  3  Railw.  Cas.  563  ;  13  L.  J., 

C.  P.  105. 

Enabling  or  Compnlioxy  Poweri.]  —  Acts 
authorising  companies  to  make  railways  are 
regarded  as  but  enabling  statutes  which  give 
powers,  but  do  not  render  compulsory  or  obliga- 
toiy  the  exercise  of  those  powers.  ScitttUh 
yorth  EuHtern  Ity.  v.  Steivart,  3  Macq.  H.  L. 
382  ;  5  Jur.  (N.S.)  i;07. 

A  railway  extension  act  enacted,  that  it  shall 
be  lawful  for  the  company  to  make  a  branch 
railway,  "  and,  if  they  think  fit,"  the  diverging 
lines  shewn  on  the  plHUN.  from  the  bmnch 
railway  to  various  collieries,  and  also  to  widen 
and  enlarge  the  railway.  The  com])auy  was 
em|X)wered  to  let  on  lease  the  diverging  lines, 
either  before  or  after  the  construction,  to  the 
ownei-s  of  the  collieries  : — Held,  that  the  statute 
did  not  cast  upon  the  company  the  duty  to  make 
the  bmnch  railway,  and  therefore  a  mandamus 
wouhl  not  lie.  G.  W.  By.  v.  Iteg,,  1  El.  &  Bl. 
874  :  16  Jur.  r»75  ;  1  W.  R.  358,  n.— Ex.  Ch. 

Where  a  milway  company  were  directed  by  a 
private  act  ])asMed  in  1846  that  thej'  "should, 
and  they  were  thereby  required,"  to  go  to  parlia- 
ment in  the  next  session  for  an  act  to  make  a 
line,  and  during  next  session  an  act  was  passed 
in  consequence  of  that  provision,  which  contained 
the  words  :  **  and  it  shall  and  may  be  lawful  for 
the  company,"  &c.,  with  reference  to  the  making 
of  this  line  :— Held,  that  these  latter  wonls  did 
not  repeal  the  compulsory  provisions  of  the  act 
of  1845,  and  must  therefore  be  construed  as 
obligatory.  G,  W,  Ity,  v.  lUg.,  2  W.  R.  5 
Ex.  Ch. 


Duty    to    maintftin    Eailway  —  Line 


destroyed  by  Mining.] — Where  an  act  of  parlia 
ment  authorises  but  does  not  compel  a  railway 
company  to  take  lands  compulsonly  and  to  con- 
struct and  maintain  a  raiiwa}',  and  the  company 
has  taken  the  lands  and  made  the  railway,  there 
is  no  obligation  thereby  imposed  upon  the  com- 
pany to  continue  working  the  railway.  Hence, 
where  a  railway  was  let  down  by  the  owner  of 
the  subjacent  minerals  excavating  the  same,  and 
the  railway  company  refused  to  reinstate  the 
railway,  the  court  refused  to  grant  a  mandamus 
to  compel  them  to  reinstate  it.  Rey,  v.  G.  W. 
By.,  62  L.  J.,  Q.  B.  572  ;  9  R.  1  ;  69  L.  T.  572— 
C.  A. 

Part  of  Undertaking  only.] — Where  a  railway 
company  has  undertaken  to  complete  a  line,  or 
any  series  c^  lines,  it  is  bound  to  complete  the 
whole  line  or  series  of  lines,  and  is  not,  without 
parliamentary  authority,  at  liberty  to  abandon 
any  portion  of  its  undertaking.  Graham  v. 
Birkenhead^  Lancashire  and  Ch4^Mhire  Junction 
By.,  12  Bcav.  460. 


Existing  contracts  for  making  part  of  the  line 
are  no  answer  to  an  application  to  prevent  a 
railway  company  from  making  a  portion  of  the 
line  with  an  intention  of  completing  less  than 
the  whole.    Ih, 

A  railway  company  authorised  to  make  a  line 
of  fifty -six  miles,  resolved  on  making  only  four 
miles  of  it,  and  to  abandon  the  rest : — Held,  that 
such  a  resolution  was  illegal,  both  as  against  the 
landownei-s  on  the  line  and  the  shareholdei-s  in 
the  company.  Coken  v.  Wilkinmn,  12  Beav. 
125  ;  18  L.  J.,  Ch.  378  ;  13  Jur.  641  ;  5  Railw. 
Cas.  741.    See  S,  C,  on  appeal,  infra. 

A  railway  company  in  1846  obtained  an  act, 
which  recited  that  it  would  be  of  local  and 
public  a<l vantage  if  a  line  of  railway  was  formed 
according  to  the  plans  and  sections  deposite<l 
as  required  by  the  practice  of  parliament,  and 
referred  to  in  the  statutes,  and  that  the  company 
was  willing  to  make  it,  and  enactetl  that  *' it 
shall  be  lawful  for  them  "  to  make  it,  and  gave 
the  company  compulsory  powers  for  purchasing 
lands  ;  and  if  it  abandoned  the  line,  or  any  part 
of  it,  the  land  was  to  vest  in  the  o\%'ners  of  the 
land  adjoining.  By  a  subsequent  act  in  1849. 
the  company  was  authorised  to  make  a  deviation 
line,  and  the  time  for  making  the  railway  and 
for  the  exercise  of  the  compulsory  powers  was 
extended.  The  company  had,  in  Ihe  exercise  of 
the  compulsoi7  powei-s,  taken  the  land,  and 
opene<l  part  of  the  line  :— Held,  first,  that  the 
substituted  portion  of  the  line  was  to  be  con- 
sidered as  if  it  had  been  included  in  the  act  of 
1846.  York  atid  Xoi-th  Midland  By,  v.  Be//., 
7  Railw.  Cas.  459  •  1  El.  &.  Bl.  858  ;  1  C.  L.  R. 
119  ;  22  L.  J.,  Q.  B.  225  ;  17  Jur.  680  ;  1  W.  R. 
358— Ex.  Ch. 

Held,  secondly,  that  the  statutes  did  not  cast 
upon  the  company,  either  by  express  words,  or 
by  implication,  the  duty  to  make  the  railway. 
lb. 

Held,  thinlly,  that  there  was  no  contract 
between  the  landowners  and  the  company  which 
could  be  enforced  by  mandamus  (overruling  Bey, 
V.  Lancashire  and  Ytrrhihire  By.,  infra),     lb. 

Held,  fourthly,  that  the  company,  having 
exercised  some  of  their  powers,  and  made  part  of 
their  line,  was  not  bound  to  make  the  whole. 
lb, 

A  company  having  obtained  an  act  of  parlia- 
ment for  making  a  railway  on  repi-esentation 
that  it  will  be  for  the  public  benefit,  with  power 
to  take  lands  along  the  proposed  line,  is  bound 
from  the  time  when  such  act  receives  the  royal 
assent  to  execute  the  work.  Beg.  v.  Lancashire 
and  Yorhshirv  By.,  7  Railw.  Cas.  266  ;  1  El.  &  Bl. 
228  :  22  L.  J..  Q.  B.  57  ;  17  Jur.  62  ;  1  W.  R.  35. 

The  court  will  enforce  performance  by  manda- 
mus at  the  instance  of  one  of  the  adjoining 
landowners.     lb. 

The  iKDwers  contained  in  railway  acts  are  given 
only  in  contemplation  of  the  supposed  public 
good  by  completion  of  the  whole  work,  and  the 
court  will  interfere  when  it  sees  that  the  whole 
undertaking  cannot  be  completed.  Cahen  v. 
Wilkinson,  I  Macn.  &  G.  481  ;  1  H.  &  Tw.  554  ; 
5  Railw.  Cas.  758  ;  18  L.  J.,  Ch.  378  ;  14  Jur.  535. 

A  railway  is  not  like  a  partnership  for  general 
trading  purjwses,  in  which  one  portion  of  the 
business  may  be  abandoned,  but  it  is  a  partner- 
ship for  a  public  purpose  for  effeciing  a  work 
which  it  is  a  duty  to  complete.  The  obligation 
to  complete  the  work  is  co-extensive  with  the 
authoritv  to  make  it.     Ih. 

It  appeared  very  probable  that  at  the  time  of 
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filing  the  bill,  a  company,  which  were  authorised 
to  make  150  miles  of  railway,  intended  to  com- 
plete twenty-three  miles  only,  and  then  abandon 


the  reversion  of  the  pLiintiff,  the  dean  and 
chapter  of  Durham  were  seised  in  fee,  and  by 
deed  between  them  and  the  plaintiff,  demised  to 


the  rest.  Upon  a  motion  to  restrain  them,  it  |  the  plaintiff  tlie  land  for  a  term,  *' excepting  and 
appeared  that  the  company  had  since  abandoned  ]  i-eserving  the  mines  under  the  same,  with  ])Ower 
the  whole.  The  court  was  of  opinion  that  if  |  to  dig,  win  and  carry  away  the  mines,  w^ith  free 
the  case  had  remained  as  it  was  at  the  time  of  i  ingress,  egi*ess  and  regress,  way-leave  and  pas- 
the  filing  of  the  bill,  the  plaintiff  would  have  I  sage  to  and  from  the  same,  or  to  or  from  any 
been  entitled  to  the  injunction  ;  but  refused  it,  '  other  mines,  lands  and  grounds,  on  foot  and  on 
on  the  ground  of  the  alteration  in  the  existing  1  horseback,  and  with  carts  and  all  manner  of 
circumstances,  and  gave  no  costs.  Logan  v. '  carriages,  and  also  all  necessary  and  convenient 
Ontrtoicn  {Earl),  3  Beav.  22  ;  20  L.  J.,  Ch.  347. 1  passages,  conveniences,   privileges  and    powers 

Where  a  railway  company  has  f(>rmed  a  portion  I  whatsoever,  for  the  purj^oses  aforesaid,  and  par- 
of  the  line,  but  is  unable  to  complete  the  whole,  i  ticularlyof  laying,  making  and  granting  waggon- 
the  court  exercises  a  discretion  in  granting  an  i  ways  in  and  over  the  premises,  or  any  part 
injunction,  the  effect  of  which  will  be  to  prevent  i  thereof."  The  defendant  justified  making  the 
that  portion  being  made  effective  and  beneficial '  railway  as  the  servant  of  the  dean  and  chapter, 
to  the  public  and  profitable  to  the  shareholders,  j  and  by  their  authority.  On  the  trial,  it  appeared 
Jlodgtton  y.Powh  {tJart).\2  Beav.  529;  19  L.  J.,  ,  that  the  company  had  made  a  double  line  of 
Ch.  35(>  ;  14  Jur.  906.     See  iS.  Con  appeal,  infra,  j  railway  on  the  plaintiff's  land,  under  a  deed 

A  series  of  acts  had  in  the  same  year  been  i  executc<l  by  the  dean  and  chapter,  and  authoris- 
obtained  by  the  same  parties  for  the  construction  |  ing  the  company  to  make  such  a  railway  for  the 
of  three  different  railways,  all  forming  part  of  I  conveyance  of   passenger,  goods,  coals,   wares 


one  system,  but  not  joining  each  other  at  any 
point,  and  with  different  amounts  of  capital 
stock  specifically  allotted  to  each  undertaking. 
Two  vears  afterwards  the  whole  of  the  under- 


and  merchandise.  The  railway  was  constructed 
for  the  t)urpose  of  conveying  general  goods  and 
passengers,  as  well  as  coals,  but  had  not  been 
actually  so  ased,  and  the  railway  was  not  more 


takings  were  leased  to  another  company,  under  ,  than   was  necessary  for  the  carria^  of    coals 
an   net  of  parliament,  the  management  being  |  likely  to  be  sent  along  it  from  the  country  with 


entrusted  to  a  joint  committee.  Only  one  of 
the  three  lines  was  completed,  the  others  being 
abandoned  : — Held,  that  no  injunction  ought  to 
be  gianted  on  an  interlocutory  ap])lication   to 


which  it  communicateil : — Held,  if  the  railway 
was  such  a  railway  as  the  company,  at  the  time 
when  it  was  made,  might  lawfully  make  for  the 
purposes  for  which,  when  made,  they  might  law- 


restrain  the  amalgamated  companies  from  making  I  fully  use  it,  the  plaintiff,  as  reversioner,  had  no 
calls,  or  extentling  the  works  which  they  had  i  ground  of  complaint  bj'  reason  of  the  intention 
already  completed,  and  an  injunction  which  had  i  of  the  company  also  to  use  the  railway  for  other 
been  granted  was  dissolveil.  Hodgsnn  v.  Poicix  '  purposes  for  which  thcv  had  no  right  to  use  it. 
(Earl),  1  De  G.  M.  &  G.  6  ;  21  L.  J.,  Ch.  17  :  15  '  Durham  aytd  Sundti'land  Ry.  v.  Walher,  2 
Jur.  1022.  G.  &  D.  326  :  3  Railw.  Cas.  36  ;  2  Q.  B.  940  ;   11 

L.  J.,  Ex.  440. 


Partiei.]  —  On    an    application   by  an 


individual  shareholder,  on  behalf  of  himself  and  |  What  Perioni  Empowered.] — By  an  act  for 
the  other  shareholders,  for  an  injunction  to  '  making  a  canal,  the  "ow^leI's  or  proprietors  of 
restrain  the  construction  of  part  only  of  the  line,  '  any  mines  of  coab?"  within  certain  parishes  were 
the  court  lefused  to  interfere,  on  the  ground  of  '  empowered  to  make  any  railways  or  roa<ls  to 
the  accjuiescence  of  the  plaintiff,  an<i  also  that  I  convey  their  coaLs  to  the  canal  over  the  lands  or 
the  other  shareholders  had  for  eighteen  months  ,  grounds  of  any  person  or  {)ersons,  paying  or 
pieviously  to  filing  the  bill  known,  or  had  the  ,  tendering  satisfaction  for  the  damage  thereby 
means  of  kriowing,  the  acts  complained  of.  i  occasioned : — Held,  that  this  power  was  not 
Ora/i'fni  y.Bh'kf  H  If  cad,  La  fieaxh  ire  and  C/ifi^h  ire  \  limited  to  persons  who  were  proprietors  at  the 
Junction  Jig.,  2  Macn.  Sc  G.  147  ;  2  H.  &  Tw.  |  time  of  the  passing  of  the  act  or  of  the  making 
450  :  20  L.  J.,  Ch.  445  ;  14  Jur.  494.  i  of  the  canal,  but  extended  to  other  jjersons  who 

A  bill  was  filed  by  a  shareholder  on  behalf,  |  had  become  so  since,  and  that  such  owners  or 
&c.,  to  prevent  the  directors  making  a  part  only  ;  proijrietoi-s  were  eniiwvvered  to  make  railixwids 
of  the  railway,  abandoning  the  rest,  and  for  an  j  to  .be  traversed  by  locomotive  engines.  Bishvp 
indemnity.  There  were  several  classes  of  shai-e- 1  v.  Xorth,  11  M.  &  W.  418  ;  3  Railw.  Cas.  459  ;  12 
holders  : — Held,  that  it  was  not  necessary  that  ,  L.  J.,  Ex.  362. 


the    several    cla.<sses    should    be    severally    and 

separately  represente<l  on  the  reconl.  jJnmrile  '  Beetraining  User  of  Bailroad.] — There  is  no 
V.  Birkenhead.  Lancajth ire  and  Cheshire  Junetion  j  equity  to  restrain  by  injunction  the  owners  of  a 
Rg.,  12  Beav.  444.  I  railroad   made  over  the    plaintiffs    laud   from 

A  shareholder  in  a  line  of  railway  projected  by  ,  using  the  railroad  after  it  had  been  completed, 
A.,  filed  a  bill  on  behalf  of  himself,  &c.,  against '  or  from  interrupting  the  plaintiff's  workmen  in 
the  members  of  the  provij^ional  committee,  allcg- 1  removing  it,  and  restoring  the  land  to  its  original 
ing  »hat  they  ha<l  abandoned  the  line  in  favour  1  state,  although  the  possession  of  the  land  for  the 
of  one  projectetl  by  B.,  and  alleging  misconduct, '  purpose  of  constructing  the  railroad  may  have 
&c.,  and  praying  an  account,  a  receiver,  and  an  i  Ix'cn  obtainetl  from  a  tenant  of  the  plaintiff  by 
injunction.  Demurrer  for  want  of  equity  and  \  means  of  circumvention  and  fraud.  Deere  v. 
for  want  of  parties,  overruled  without  prejudice,  |  Gvext,  1  Myl.  &i  Cr.  516  ;  6  L.  J.,  Ch.  69. 
and  costs,  with  consent  of  all,  reserveil.  Wilgon  ,  The  court  will  rCvStrain  one  tenant  in  common 
v.  Stanhope,  4  Railw.  Cas.  251.  '  from    the    wilful   destniction  of   the    common 

I  property ;    but  where  a  railroad  com|>any  had 

User  for  what  Pnrpoeei.] — Action  by  a  rever- ;  obtainetl  a  lease  from  five  out  of  six  tenants  in 
sioner  against  a  company  for  entering  and  ,  common,  and  had,  contrary  to  the  wishes  of  the 
making  a  railway  on  his  lan<l.    Plea,  that,  before   remaining  tenant  in  common,  constructed  a  rail- 
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each  side  of  the  street,  but  did  not  expressly 
purchase  or  pay  for,  or  take  any  conveyance  of 
the  soil  of  the  street  itself ;  nevertheless,  they 
treated  the  whole  of  the  space  formerly  occupied 
by  the  street  as  well  as  by  the  houses  on  each 
side  of  it  (which  they  had  pulled  down)  as  vested 
in  them,  and  they  surroundetl  it  with  a  hoarding, 
stopping  up  the  south  end  of  the  street,  and 
leased  a  plot  of  land,  comprising  the  ground  at 
the  south  end  of  the  street,  to  the  defendants 
for  building  purposes.  Builders,  occupying  pre- 
mises in  the  street  running  at  right  angles  to 
L.  C,  claimed  a  8j)ecial  right  of  access  to  them 
over  the  end  of  L.  C.  for  the  purpose  of  con- 
veying long  ladders  and  poles  to  their  premises, 
beyond  the  right  of  the  public  in  the  street  as  a 
highway.  They  filed  a  bill  to  restrain  the  rail- 
way company  from  building  so  as  to  interfere 
with  this  alleged  right,  and  moved  for  an  injunc- 
tion : — Held,  that  the  railway  company,  having 
stopped  uj)  the  one  end  of  the  street  which  they 
required  for  the  purposes  of  their  station,  and 
having  purchaseil  all  the  houses  in  the  street, 
had  a  right  to  stop  up  and  appropriate  the  rest 
of  the  street,  and  accoiYlingly  the  motion  was 
refused.  Temple  v.  Flmvn%  41  L.  J.,  Ch.  604  ; 
26  L.  T.  657  ;  20  W.  R,  587. 

The  railway  company  and  the  attorney-general 
ought  to  be  parties  to  such  suit.    Jb. 

Two  Modes  of  Constraction.]  —Where  the 
legislature  has  authorised  a  railway  to  be  made, 
by  means  of  a  tunnel  or  otherwise,  through  a 
town  or  close  to  houses  or  buildings,  the  railway 
company  is  bound,  not  only  to  make  compensa- 
tion for  any  damage  which  the  making  of  the 
railway  may  occasion  to  adjacent  erections,  but 
also,  where  there  niav  be  two  modes  of  con- 
structing  their  works,  to  adopt  that  course  which 
would  do  the  least  amount  of  injury  to  the 
neighbouring  property.  Freehold  General  Land 
Inxcxtmcnt  Co,  v.  Metropolitan  Di/ftriet  liy.^  14 
L.  T.  96. 

Mmt  not  Aot  Kegligently.] — When  a  railway 
company,  in  executing  works  authorised  by  its 
statutory  powera,  took  insufficient  precautions 
to  secure  the  safety  of  an  adjoining  house,  the 
court  granted  an  injunction  to  restrain  the  negli- 
gent exercise  of  its  |>owei-8,  and  ap])ointcd  a 
surveyor  to  report  what  was  necessary  to  secure 
the  premises;  and  the  company  having  complied 
with  the  requisitions  of  the  surveyor,  the  court 
granted  an  inquiry  as  to  damages.  Bitwoe  v. 
G.  E.  By.,  L.  K.  16  Eq.  686  ;  21  W.  11.  902. 

A  railway  compan}'  is  bound  to  exercise  the 
power  given  to  it  in  derogation  of  individual 
rights  with  mo<leration  and  discretion  and  not 
negligently.     Ih. 

A  railway  company,  in  making  a  cutting 
through  rock,  at  a  shoit  distance  from  a  private 
dwelling  house,  conducted  its  operations  by 
blasting,  and  pieces  of  stone  were  hurled  on  to 
the  buildings  and  into  the  ganlen.  Injunction 
granted.     Arnold  v.  FurnrJtK  Bf/.,  22  W.  K.  613. 

A  milway  company,  in  the  course  of  its  works, 
causal  excavations  to  be  made  on  its  own  land, 
within  three  feet  of  the  walls  of  the  houses 
belonging  to  the  plaintiffs,  and  to  a  depth  of 
fifteen  feet  lower  than  the  foundations  of  such 
bous2s.  On  aflSdavits  that  the  houses  had  been 
undermine<l,  and  in  danger  of  falling  in,  and 
that  the  lives  of  the  occupants  would  not  be  in 
safety  if  the  excavations  were  allowed  to  pro- 
ceed, the  plaintiffs  obtained  an  injunction   ex 


road  on  the  projxirty,  which,  at  law,  had  been 
held  to  be  an  ouster,  the  court  refused  to  inter- 
fere by  injunction  to  prevent  the  dissenting 
tenant  in  common  i*emoving  the  rails,  &c., 
though  the  rent  agreed  to  be  paid  by  the  com- 
i>any  was  three  times  the  former  rent.  Durham  j 
and  Sunderland  By,  v.  Waivn,  3  Beav.  119  ;  2 
Railw.  Cas.  395  ;  4  Jur.  764. 

Mandatory  injunction  in  effect  compelling  a 
railway  company  to  pull  down  walls  which  it 
had  built  in  order  to  prevent  another  railway 
company  from  crossing  its  line,  (rreat  Xorth  of 
England  By.  v.  Clarence  By.,  1  Colly.  507  ;  3 
Railw.  Cas.  605. 

Liability  for  Consteblei'  Wages.]— A  railway 
act  contained  a  provision  for  the  appointment  of 
constables  during  the  construction  of  the  mil- 
way  and  works,  to  be  ])aid  by  the  company  : — 
Held,  that  the  liability  of  the  company  for  the 
wages  did  not  cease  with  the  opening  of  the 
line,  but  continued  so  long  as  workmen  were 
employed  in  completing  any  of  the  works. 
^orth  British  By.  v.  Home,  5  Railw.  Cas.  231. 

Statutory  Powers — Expiration  of  Period  for 
Completion  of  Works.] — Sect.  16  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  empowers 
a  railway  company,  subject  to  the  provisions  and 
restrictions  of  the  special  act,  to  execute  various 
works,  and  from  time  to  time  to  alter,  repair, 
or  discontinue  the  before-mentioned  works  and 
substitute  others  in  their  stead  : — Held,  that  the 
powers  of  this  last  clause  were  not  subject  to  a 
restriction  in  the  special  act  as  to  the  time  for 
completing  the  railway.  Kin»ley  v.  Xorth- 
J'MJttern  By.,  65  L.  J..'Ch.  385  ;  [1896]  1  Ch. 
418  ;  74  L.  T.  113  ;  60  J.  P.  182— C.  A. 

To  Stop  up  Streets.] — In  1864,  a  railway  com- 
pany was  empoweretl  by  an  act  to  extend  its 
line  into  London,  and  to  make  a  station  there. 
The  act  ret  erred  to  plans  and  sections  as  being 
alreatly  de]K)site<l.  The  plans  and  sections 
shewed  Sun  street  as  crossed  by  an  arch.  The 
Railways  Clauses  Act,  1845,  8  &  9  Vict.  c.  20 
(incorporated  with  the  special  act),  provides, 
s.  13,  that  where  it  is  intendetl  to  carry  a  rail- 
way on  an  arch  as  marked  on  the  plan  or  section 
the  same  shall  be  made  accordingly.  '1  he  special 
act  of  1864  gave  the  company  power  to  stop  up 
streets  within  an  area  (embracing  Sun  street) 
described  as  the  site  of  the  intended  station.  In 
1870,  the  company  obtainc<l  an  act  empowering 
it  to  change  the  level  and  pass  under  Sun  street 
by  a  tunnel  : — Held,  that  there  was  nothing  in 
the  Railways  Clauses  Act,  1845.  s.  13,  to  bind 
the  company  to  cross  the  street  by  an  arch  as 
described  in  the  deposited  plans  and  sections  (in 
the  event  of  its  not  doing  so  by  a  tunnel,  under 
the  special  act  of  1870),  so  as  to  interfere  with 
its  power  of  stopping  up  the  street  altogether 
under  the  clause  of  its  act  of  1864,  which  enabletl 
the  company  so  to  deal  with  streets  within  the 
prescribed  area.  Att.-O'en.  v.  G.  E.  Bi/.,  L.  R.  6 
H.  L.  367  :  22  W.  R.  281. 

A  railway  company  was  by  its  s^iecial  act 
empoweretl  to  stop  up  certain  streets  and  pas- 
sages in  the  metropolis,  including  L.  C,  and  to 
apiiropriate  and  use  such  streets  and  passages, 
or  parts  so  stoi)ped  up  for  the  purpose  of  the 
railway  and  works,  and  thev  were  authorised  to 
grant  leases  of  superfluous  lands.  The  company 
erected  a  station  at  the  north  end  of  L.  C,  and 
thereby  completely  stopped  it  up  as  a  thorough- 
fare, and  they  purchased  all  the  houses  along 
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parte,  restraining  the  company  from  making 
further  excavations.  On  affidavits  on  the  part 
of  the  company,  stating  that  the  excavations  had 
not  enflangered,  and,  if  proceeded  with  in  the 
ordinary  manner,  would  not  endanger,  the 
houses ;  and  that  the  giving  way  of  one  of  the 
houses  was  owing  to  the  wall  thereof  being  very 
old  and  badly  built,  and  to  the  taking  down  of 
an  adjoining  building  ;  the  court  dissolved  the 
injunction,  with  costs.  Warhurttm  v.  L<mdon 
and  Blackwall  Ity.^  1  Bailw.  Cas.  558. 

Power  to  TTnderpin  Bnildingi  on  Adjoining 
Lands — Eetaining  Wall  of  Bailway.]— A  rail- 
way company  had  power  to  undei*pin  or 
strengthen  buildings  on  lands  adjoining  their 
line.  They  carried  their  line  in  a  deep  catting 
close  besi(le  a  building  belonging  to  the  plain- 
tiffs, and  having  given  the  required  notice  that 
they  intended  to  underpin  this  building,  they 
made  a  wall  of  concrete  to  support  the  plain- 
tiff's building,  part  of  the  thickness  of  which 
was  under  the  plaintiff's  building,  and  part  on 
the  company's  land,  the  whole  wall  forming  the 
retaining  wall  of  the  railway  catting  : — Held, 
that  the  fact  that  the  concrete  wall  whs  also  the 
retaining  wall  of  the  milway  did  not  make  it 
the  less  an  "underpinning"  within  the  meaning 
of  the  act :  and  therefore  that  the  company  had 
not  acted  beyond  their  powers  in  making  the 
wall  on  the  plaintiff's  land.  Stemis  v.  Sletro- 
polUan  Dlstriet  Ry.,  54  L.  J.,  Ch.  737  ;  29  Ch.  D. 
60  ;  52  L.  T.  832  ;  33  W.  R.  531— C.  A. 

Liability  for  sending  Water  on  adjoining 
Land!  for  Protection  of  Defendant!'  Premiiei.  J 

— By  reason  of  an  unprecedented  rainfall,  a 
quantity  C)f  water  was  accumulated  against  one 
of  the  sides  of  the  defentlants'  railway  embank- 
ment, to  such  an  extent  a-^  to  endanger  the 
embankment,  when,  in  order  to  protect  their 
embankment,  the  defendants  cut  trenches  in  it, 
by  which  the  water  flowed  through,  and  went 
ultimately  on  to  the  land  of  the  plaintiff,  which 
was  on  the  opposite  side  of  the  embankment 
and  at  a  lower  level,  and  flooded  and  injured  it 
to  a  greater  extent  than  it  would  have  done 
had  the  trenches  not  been  cut.  In  an  action  for 
damages  for  such  injury,  the  jury  found  that  the 
cutting  of  the  trenches  was  rensonably  necessaiy 
for  the  pi-otection  of  the  defendants'  property, 
and  that  it  was  not  done  negligently : — Held, 
that  though  the  defendants  had  not  brought  the 
water  on  their  land,  they  ha<l  no  right  to  ])i*otect 
their  property  by  transferring  the  mischief  from 
their  own  land  to  that  of  the  plaintiff,  and  that 
they  were  therefore  liable.  Whallvy  v.  Laiica- 
shirff  and  YorJtMve  liy.y  53  L.  J.,  Q.  B.  285  ;  13 
Q.  B.  D.  131  :  50  L.  T.  472  ;  32  W.  R.  711  ;  48 
J.  P.  500—0.  A. 

A  statement  of  claim  alleged  that  the  surface 
of  the  defendants'  land  had  been  artificially  raised 
by  earth  placed  thereon,  and  that  in  consequence 
rain-water  falling  on  the  defendants'  land  made 
its  wa}'  through  the  defendants'  wall  into  the 
adjoining  house  of  the  plaintiff,  and  caused  sub- 
stantial damage  : — Held,  upon  demurrer,  that 
the  statement  of  claim  disclosed  a  pood  cause  of 
action.  I£vrdman  v.  X,  E.  i?y.,  47  L.  J.,  C.  P. 
368  ;  3  C.  P.  D.  168 ;  38  L.  f.  339  ;  26  W.  R. 
489--C.  A. 

When,  in  consequence  of  the  construction  of 
the  works  of  a  railway,  a  constantly- recurring 
injury  arose  by  floods  or  heavy  rains  washing 
earth  on  to  the  plaintiff's  property,  an  injunction 


was  granted  as  the  proper  remedy,  instead  of 
sending  the  case  to  have  the  damage  assessed 
under  the  Lands  Clauses  Act,  s.  68.  Keate*  v. 
Holywell  Ry,,  28  L.  T.  183. 

In  such  a  case  the  court  will  not  grant  a 
mandatory  injunction,  but  will  direct  the  injury 
to  be  stopped  simpliciter,  leaving  it  to  the  com- 
pany to  find  the  means  of  so  doing.    lb. 

Fall  of  Embankment.] — When  an  injury  is 
alleged  to  have  arisen  from  the  improper  con- 
struction or  maintenance  of  a  railway,  the  fact 
of  one  of  its  embankments  giving  way  will 
amount  to  prim&  facie  evidence  of  such  insuffi- 
ciency ;  and  this  evidence  may  become  conclusive, 
in  the  absence  of  any  proof  on  the  part  of  the 
company  to  rebut  it.  Oreat  Western  Ry.  of 
dnmda  v.  Braid^  1    Moore,  P.   C.  (N.S.)  101  ; 

I  N.  R.  527  ;  9  Jur.   (N.S.)  339  :   8  L.  T.  31  ; 

II  W.  R.  444. 

Kuiianeee  —  During  Conatmction.] — In   the 

Railways  Clauses  Act,  1845,  the  "  powers  afore- 
said" in  s.  32,  in  exercise  of  which  a  railway 
company  may  do  certain  specified  acts  upon 
lands  of  which  they  have  taken  temporary 
possession,  arc  exercisable  for  the  purposes 
named  in  that  section  only,  and  the  words 
"  action  for  nuisance  or  other  injury,"  in  the 
same  section,  include  "  suit."  FenwicJt  v.  Eatt 
London  Ry,,  44  L.  J.,  Ch.  602  ;  L.  R.  20  Eq.  544 ; 
23  W.  R.  901. 

Therefore,  when  a  railway  was  in  course  of 
construction  at  the  rear  of  a  shop,  and  the  com- 
pany took  temporary  possession  of  an  adjoining 
I)iece  of  land  not  owned  by  the  owner  of  the 
shop,  and  erected  a  mortar  mill  thei*ebn,  for  the 
purpose  of  making  mortar  to  be  used  in  the  con- 
struction of  the  railway,  that  not  being  one  of 
the  purposes  named  in  s.  32  : — Held,  that  an 
injunction  would  be  grante<l  to  restrain  the 
railway  company  from  working  the  mortar  mill 
so  as  to  be  a  nuisance  to  the  owner  of  the  shop. 
lb. 

Held,  that  the  making  of  mortar  was  not  an 
act  necessary  for  making  the  railway  within 
s,  16,  for  the  company  might  get  mortar  else- 
where, and  it  was  not  an  act  without  which  the 
railway  could  not  be  made.     Ih. 

A  railway  company  has  not,"  by  reason  of  the 
powers  in  its  special  act  enabling  it  to  work  the 
line  in  the  way  most  convenient  to  itself,  any 
power  to  commit  an  act  which,  if  committed  by 
a  private  person,  would  constitute  a  nuisance, 
and  be  restrainable  bv  injunction  accord inifly. 
Smith  V.  Midland  Ry,,  37  L.  T.  224  ;  25  W.  B. 
861. 

The  provisions  of  the  Railways  Clauses  Act. 
1845,  which  authorise  a  railway  company  to 
construct  and  work  its  line,  do  not  authorise  the 
commission  of  acts  which  w«>uld,  in  the  case 
of  a  private  individual,  constitute  a  nuisance. 
Smith  V.  Midland  Ry„  26  W.  R.  10. 

When  Conatmction  eompleted.] — A  rail- 


way companj'  purchasing  land  for  the  railway 
acquires  an  absolute  fee-simple,  but  such  fee- 
simple  is  acquiretl  solely  for  the  purposes  of 
constructing  and  using  the  railway.  Norton  v. 
L,  ,t  N,  W,  Rif.,  47  L.  J.,  Ch.  859  ;  9  Ch.  D.  623  ; 
39  L.  T.  25  ;  27  W.  R.  352.  Aftirme<l.  13  Ch.  D. 
268  ;  41  L.  T.  429  ;  28  W.  R.  173— C.  A. 

A  railway  company  has  *  no  right  to  erect 
hoardings  to  prevent  prescriptive  rights  being 
ac|uired  for  windows  looking  across  the  line  of 
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penalty  attaches  where  the  engine,  though 
properly  constructed  on  the  principle  of  con- 
suming its  own  smoke,  is  so  carelessly  used  on 
a  railway  as  to  emit  instead  of  consuming  its 
smoke.  MancheittT^  Shrffield  and  Lincolnshire 
Ry.  V.  Wood,  2  El.  &  El.  344  ;  29  L.  J.,  M.  C. 
29  ;  6  Jur.  (N.s.)  70  ;  1  L.  T.  31  ;  8  W.  R.  24. 


railway.  A  railway  company  is  liable  to  an 
action  for  nuisance  for  using  its  rights  so  as  to 
injure  the  neighbouring  landowner  where  they 
might  use  them  without  such  injury.    lb. 

The  court  will  not  interfere  to  prevent  a 
nuisance  caused  by  carrying  on  a  trade  which 
is  temporary  and  occasional  only.  Swaine  v. 
G.  N.  Ry.,  33  L.  J.,  Ch.  399  ;  10  Jur.  (N.S.)  191  ; 
9L.T.  745;  12  W.  R.  391. 

Motion  for  an  injunction  to  restrain  the  user 
of  a  temporary  ballast  line  of  railway,  laid  down 
for  the  purposes  of  the  construction  of  a  per- 
manent line,  in  such  a  manner  as  to  cause 
injury  to  the  plaintiffs  houses,  very  considerable 
damage  having  already  been  done  to  the  houses. 
At  the  hearing  of  the  motion,  it  appeared  that 
the  ballast  line  had  been  wholly  removed  ;  the 
motion  was  therefore  refused,  the  court  reserving 
the  consideration  of  costs.  Shershy  v.  S.  E.  Ry., 
13  Jur.  689. 

In  cases  of  this  nature  the  court  will  not 
grant  an  injunction  ex  parte.    lb. 

A  railway  comi)any,  liaving,  besides  the 
ordinary  compulsory  powers  of  takin^:  land, 
power  to  purchase  by  agreement  additional 
lands,  not  exceeding  fifty  acres  in  all,  in  such 
places  as  should  be  deemed  eligible  for  any  of 
certain  specified  purposes  connected  w^ith  the 
undertaking  which  it  should  deem  requisite, 
bonl  fide  selected  and  acquired  additional  lands 
and  used  them  without  negligence  for  one  of  the 
pui*i^oses  authorised,  to  wit,  as  a  dock  or  yard  for 
the  reception  of  cattle  ti-avelling  upon  the  line. 
A  nuisance  was  thereby  caused  to  adjoining  occu- 
piers : — Held,  that  the  nuisance,  being  a  necessary 
conse<iuence  of  the  use  of  the  lands  for  a  purpose 
expressly  authorised  by  parliament,  could  not 
be  restrained  by  injunction.  R^jt  v.  Pease 
(4  B.  &  Ad.  30),  Vaughan  v.  Tafi  Vale  Ry. 
(5  H.  &  N.  679).  and  Ilamnwrswith  Ry.  v.  Rrand 
(L.  R.  4  H.  L.  171)  followed.  Metropolitan 
Asylum  District  v.  Hill  (6  App.  Cas.  193)  dis- 
tinjjuished.  L.  B,  <^'  S.  C.  Ry.  v.  Tntman,  5.5 
L.  J.  Ch.  354  :  11  App.  Cas.  45  :  54  L.  T.  2.50 ; 
34  W.  R.  657  ;  50  J.  P.  388— H.  L.  (E.) 


rinai — User  of.] — By  a  private  act  reciting 
that  a  proposed  railway,  between  certain  termini, 
and  its  branches,  would  be  of  gi'cat  public  utility, 
a  company  was  incorporated  for  the  making  of 
such  railway,  in  a  line  i)arallel  to  and  in  some 
places  within  five  yards  of  a  highway,  from  which 
line  no  deviation  wa.s  to  be  made  exceeding  100 
yards.  A  subsequent  act  authorised  the  use  of 
locomotive  engines  on  the  railway.  Upon  an 
indictment  for  usinej  the  ens^iiies.  wherebv  horses 
were  frightened,  and  acciilents  occasioned  on 
the  highway,  the  alleged  nuisance  was  found  by 
verdict,  but  it  was  also  found  that  the  engines 
were  of  the  best  construction,  and  used  with  due 
care,  and  that  by  reason  of  these  engines  the 
public  obtainetl  better  and  chea])er  coal : — Held, 
that  such  a  restriction  of  the  rights  of  the  public 
was  not  unreasonable,  and  must  be  presumed  to 
have  been  contemplated  by  the  legislature,  when 
authorising.'  the  use  of  locomotive  engines,  with- 
out words  of  qualification.  Rejr  v.  Pease,  1 
N.  &  M.  690  ;  4  B.  &  Ad.  30  ;  2  L.  J.,  M.  C.  26. 

Conitmotion  of— Smoke.] — A  penalty  is 


not  incurred  uniler  s.  114  of  the  Railways  Clauses 
Act,  1845,  uule^ss  tlie  engine  using  smoke-emitting 
fuel  is  so  defectively  constructed  as  to  be 
incapable  of  consuming  it  own  smoke,  though 
useil   with   proper  care  ;  and,  consequently,  no 


InipectioiL  of.]  —  A  court  of  equity  will 

enforce,  by  injunction,  the  provision  of  s.  115, 
notwithstanding  the  practice  of  railway  com- 
panies has  been  to  rely  on  each  other  with 
respect  to  the  fitness  of  their  respective  engines 
ancl  not  to  enforce  the  provision  of  the  act  ;  and 
notwithstanding  also,  that,  to  enforce  such  right 
of  inspection  would  occasion  great  inconvenience 
to  the  public  traflic,  and  although  it  may  appear 
that  the  provision  is  sought  to  be  enforce<t,  not 
from  any  apprehension  of  the  use  of  improper 
engines,  but  for  the  purpose  of  imperling  the 
traffic  over  their  line  of  a  competing  company. 
Midland  Ry.  v.Amhergate  JVottinyham  and  Bos- 
ton Ry.,  10  Hare,  369  ;  1  W.  R.  162. 

LooomotiYe  Bngine  at  Station — Koiie  of  Steam 
— Duty  to  Screen.] — In  an  action  against  the 
defendants,  a  railway  company,  it  appeared  that 
the  plaintiffs  were  leaving  a  station  belonging 
to  the  defendants  in  a  caiTiage,  when  the  horse 
was  frightened  by  the  sight  and  sound  of  a  loco- 
motive engine  at  the  station  which  w^as  blowing 
off  steam,  and  the  carriage  was  upset  and  the 
plaintiffs  injured.  It  did  not  appear  that  the 
engine  was  defective,  or  that  it  was  used  in  an 
improper  manner,  or  that  the  a])proach  to  the 
station  was  inconvenient,  but  the  jury  found 
that  the  defendants  were  guilty  of  negligence  in 
not  sci*eening  the  railway  from  the  roadway 
leading  to  the  station,  and  that  such  negligence 
hatl  caused  the  accident : — Held,  that  the  defen- 
dants were  not  liable,  as  there  was  no  evidence 
of  any  obligation  on  their  part  to  screen  the  rail- 
way from  the  road.  iSinitiin  v.  L.  <J*  iV.  If.  Ry., 
21  Q.  B.  D.  453  ;  59  L.  T.  797  ;  .53  J.  P.  85— 
C.  A. 

Lisbility  of  Bailway  Company  for  Damage  by 
Sparki.] — A  private  statute,  reciting  that  a  rail- 
way for  the  passage  of  waggons,  engines,  and 
other  carriages  would  facilitate  the  conveyance 
ot  coals  and  other  heavy  articles  to  certain  slate 
quarries,  and  of  slates,  cop])er,  and  other  ores  to 
the  seaside,  and  would  otherwise  be  of  great 
public  utility,  empowered  a  company  to  make 
and  maintain  a  railway  passable  for  waggons 
and  other  carriages,  and  to  erect  and  set  up  fire 
engines  or  other  machines,  and  to  do  all  other 
matters  and  things  fit  or  necessary  for  the  making 
and  using  the  railway.  While  one  of  the  com- 
pany's trains,  carrying  passengers  in  accortlance 
with  a  certificate  of  the  board  of  trade,  and 
drawn  by  a  steam  locomotive  engine,  was  pa.ss- 
ing  along  the  line,  sparks  from  the  engine  were 
emitted  and  blown  towards  a  haystack,  which 
took  fire  and  was  burnt : — Held,  that  the  com- 
pany had  no  statutory  authority  to  use  loco- 
motive engines,  and  therefore  was  liable  for  the 
damage,  notwithstanding  all  reasonable  precau- 
tions had  been  taken  by  them  to  prevent  the 
emission  of  sparks.  Jones  v.  Festinioy  Ry.,  9 
B.  &  S.  835  :  37  L.  J.,  Q.  B.  214  ;  L.  R.  3  Q.  B. 
733  ;  18  L.  T.  902  ;  17  W.  R.  28. 

A  railway  company,  authorised  by  the  legis- 
lature to  use  l(X!omotive  engines,  is  not  responsible 
for    damage    from    fire    occasioned    by  sparks 
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emitted  from  an  engine  travelling  on  the  railway, 
provided  the  company  has  tixken  every  precau- 
tion in  its  power,  and  adopted  every  means 
which  science  can  suggest  to  prevent  injuiy  from 
fire,  and  is  not  guilty  of  negligence  in  the  man- 
agement of  the  engine.  Vaughan  v.  Taff  Vale 
Ry.,  5  H.  &  N.  679;  29  L.  J.,  Ex.  247  ;*  6  Jur. 
(N.S.)  899  ;  2  L.  T.  394  ;  8  W.  R.  649— Ex.  Ch. 


Evidence.] — ^Workmen   employed  by  a 


railway  company,  after  cutting  the  grass  and 
trimming  the  hedges  bordering  the  railway, 
placed  the  trimmings  in  heaps  between  the  hedge 
and  the  line,  and  allowed  them  to  remain  there 
fourteen  days  during  very  hot  weather,  which 
had  continued  for  some  weeks.  A  fire  broke  out 
between  the  hedge  and  the  i*ails,  and  burnt  some 
of  the  heaps  of  trimmings  and  the  hedge,  and 
spread  to  a  stubble  field  beyond,  and  was  thence 
carried  by  a  high  wind  across  a  stubble-field  anci 
over  a  road,  and  burnt  a  cottage,  which  was 
situated  about  200  yards  from  the  place  where 
the  fire  broke  out.  There  was  evidence  that  an 
engine  belonging  to  the  railway  company  had 
passed  the  spot  shortly  before  the  fire  was  firet 
seen,  but  no  evidence  that  the  engine  had  emitted 
any  sparks,  nor  any  further  evidence  that  the 
fire  had  originated  from  the  engine,  nor  was 
there  anv  evidence  that  the  fire  began  in  the 
heaps  of  trimmings  and  not  on  the  parched 
ground  around  them  : — Held,  first,  that  it  being 
a' matter  of  common  knowle(ige  that  engines  do 
emit  sparks,  there  was  evidence  that  the  fire 
originated  in  sparks  from  the  engine  that  had 
just  passed.  Smith  v.  L.  <^*  S.  W,  Rtj.,  40  L.  J.. 
€.  P.  21  ;  L.  R.  6  C.  P.  14  ;  23  L.  T.  678  ;  19 
W.  R.  230— Ex.  Ch. 

Held,  secondly,  that  there  was  evidence  that 
the  company  was  negligent  in  leaving  the  dry 
trimmings,  and  that  the  trimmings  either  origi- 
nated or  increased  the  fire,  and  caused  it  to 
spread  to  the  stubble-field.    lb. 

In  an  action  against  a  railway  company  for  so 
negligently  managing  and  conducting  an  engine 
that  the  premises  of  the  plaintiff  adjoining  the 
line  were  tlestroyed  by  fire  emitted  from  the 
-engine,  evidence  is  admissible  for  the  purj)ose  of 
shewing  that  other  engines  belonging  to  the 
-company,  upon  other  occasions,  in  passing  along 
the  line,  threw  sparks  or  ignited  matter  to  a 
sufficient  distance  to  reach  the  premises,  w^ithout 
.shewing  the  precise  circumstances  under  which 
this  occurred.  Pifff/ot  v.  Eagtrrn  Cottntus  Ry.^ 
3  C.  B.  229  ;  15  L.' J.,  G.  P.  235  :  10  Jur.  571. 

The  fact  of  premises  being  fired  by  sparks 
emitted  from  a  pjissing  engine  is  prima  facie 
•evidence  of  negligence  on  the  part  of  the  com- 
pany, rendering  it  incumbent  on  it  to  shew  that 
some  precautions  had  been  adopted  by  the  com- 
pany reasonably  calculated  to  prevent  such 
.accident.    lb. 

In  an  action  for  injury  by  fire,  alleged  to  have 
been  caused  by  a  locomotive  belonging  to  a  rail- 
way company,  it  was  proved  that  the  fire  broke 
out  shortly  after  the  passing  of  the  engine,  and 
that  the  engine  had  none  of  the  appliances  which 
Jiad  been  long  in  use  to  prevent  sparks  or  hot 
cindei"s  issuing  from  the  chimney  or  the  fire-box, 
and  that  there  was  no  other  way  of  accounting 
for  the  fire  than  assuming  it  to  have  been  caused 
by  a  spark  or  a  cinder  from  the  engine.  For  the 
company,  the  evidence  of  several  scientific  wit- 
nesses was  to  the  effect  that  the  engine  was  so 
constructed  that  it  was  unnecessary  to  provitle 
.any  of  the  safeguanls  suggested  by  the  plaintiffs 


witnesses,  and  that  it  was  impossible  that  sparks 
or  cinders  could  have  been  thrown  out  by  it  so  as 
to  cause  the  damage  complained  of.  In  his  sum- 
ing  up,  the  judge,  after  a  recapitulation  of  the 
evidence  on  both  sides,  left  it  to  the  jury  to  say 
whether  or  not  there  had  been  negligence  on  the 
part  of  the  company,  either  in  using  an  im- 
properly-constructed engine  or  in  improperly 
using  an  engine  of  the  description  mentioned  by 
the  witnesses  of  the  company  :  —  Held,  no  mis- 
direction. Fretimntle  v.  L.  tj*  N.  W.  Ry.,  10 
C.  B.  (N.s.)  89  ;  31  L.  J.,  C.  P.  12 ;  9  W.  R.  61 1. 
S.  C,  at  nisi  prius,  2  F.  &  F.  337. 

In  an  action  against  a  railway  company  for 
damage  negligently  caused  by  a  fire  to  the  plain- 
tiff's premises,  alleged  to  have  arisen  from  sparks 
emitted  from  their  engines,  the  negligence 
alleged  being  such  as  practical  men  stated  would 
impede  the  engines,  and  would  not  be  effectual 
for  the  object,  it  was  left  to  the  jury  to  say 
whether  there  were  any  means  which  the  com- 
pany ought  to  have  adopted ;  and  the  jury 
having  found  that  there  had  been  no  negligence 
on  the  part  of  the  company,  as  to  using  such 
means,  or  in  managing  their  engines,  a  venlict 
was  directed  in  their  favour.  Dimmock  v.  Xorth 
Staffordshire  Ry.,  4  F.  &  F.  1058. 

In  an  action  against  a  canal  company  for 
damage  caused  by  the  emission  of  sparks  f  I'om  the 
engines  of  a  steamboat  use<l  by  them,  evidence 
being  given  that  there  were  some  mechanical 
appliances  which  were  used  to  prevent  the  emis- 
sion of  sparks,  and  that  there  were  species  of  fuel 
and  modes  of  dealing  with  the  furnaces  for  that 
object,  which  had  not  been  adopted,  the  question 
was  left  to  the  jury  whether  there  had  been  a 
neglect  by  the  company  of  any  practicable  pre- 
cautions which  they  reasonably  ought  to  have 
used.  LitngmnnY,  Grand  Junction  Cafial,  3  F.&  F. 
736. 

In  an  action  against  a  railway  company  for 
carelessly  letting  sparks  fly  from  their  engines  so 
as  to  set  the  herbage  and  pasturage  on  fire,  it  is 
not  necessary  to  prove  any  specific  negligence. 
GlbgoH  V.  S.  E.  Ry.,  1  F.  &  F.  23. 


Damages.] — The  compensation,  in  such  a 


case,  should  be  measured,  as  in  the  case  of  an 
unwilling  vendor.     lb. 

If  the  company  is  negligent  it  is  responsible 
for  the  injury  that  results  from  their  conduct  to 
the  owner  of  the  injured  property,  although  they 
could  not  have  reasonably  anticipated  that  such 
injury  would  be  caused  by  it.  Smith  v.  L.  <J'  S.  W. 
Ry.,  supra. 

Injunction  to  Eeitrain  Injariei.] — ^Where  a 
public  company  is  exceeding  its  powers,  a 
court  of  equity  cannot  refuse  to  interfere  by 
injunction,  notwithstanding  that  irreparable 
mischief  is  not  shewn  to  result  from  the  proceed- 
ings of  the  company.  Dun  River  Xariffathm  Co. 
V.  Xorth  Midland  Ry.,  1  Railw.  Cas.  135. 

Parties  injured  by  the  conduct  of  a  railway 
company,  in  exceeding  the  powers  conferred  upon 
it  by  act  of  parliament,  are  entitled  to  the  most 
effectual  remedy  within  the  power  of  a  court  of 
equity  ;  and  where  it  appeared  that  the  injury 
complained  of  would  be  remedied  by  suspending 
an  injunction,  an  injunction  which  had  been 
gianted  was  suspended  for  three  weeks.  Sjfrncrr 
V.  Londan  and  Birmingham  Ry.,  1  Railw.  Cas. 
159. 

The  plaintiff,  a  lessee  of  a  wharf  and  premises, 
of  which  the  Regent's  Canal  Company  was  the 
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proprietor,  had  covenanted  to  bear,  in  common 
with  other  lessees,  the  expense  of  keeping  in 
repair  a  private  road,  called  the  Commercial  road, 
leading  from  his  premises  to  a  public  road.  The 
London  and  Birmingham  Railway  acts  pro- 
vide that  the  company  shall  not  take,  use,  damage, 
pass  along  or  interfere  with  the  said  Commercial 
road,  without  the  previous  consent  of  the  Regent's 
Canal  Company  under  its  common  seal.  A  con- 
tractor for  the  railway  works  having  deposite<l 
clay  on  the  road  to  a  quantity  injurious  to  the 
plamtiffs  premises,  he  tiled  a  bill  to  restrain  the 
nuisance : — Held,  that  the  canal  company  was 
not  a  necessary  party  to  the  suit.  Semple  v. 
London  and  IHrmiTighavi  Itf/.,  1  Railw.  Cas.  480. 
And  see  S.  C,  2  Jur.  560  ;  9  Sim.  209. 


2.  Deviation  and  Plans. 


The  lines  and  works  of  a  railway  are  sufficiently 
shewn  on  the  plans  deposited  by  a  black  line, 
with  dotted  lines  on  each  side,  to  mark  the 
limits  of  deviation.     Weld  v.  L.  ^'*  S.  W.  Uy.^  32 

I  Beav.  340  ;  38  I..  J.,  Ch.  142  ;  9  Jur.  (N.s.)  510  ;  8 

IL.  T.  13;  11  W.  R.  448. 

Where  the  plans  deposited  by  a  railway  com- 
pany delineated  a  field,  shewing  the  line,  the 
limits  of  deviation,  and  the  boundaries  on  one 
side  of  those  limits,  but  leaving  the  boundaries 
on  the  other  side  undefined,  the  court  restrained 
the  company  from  taking  the  land  beyond  the 
limits  of  deviation  on  the  undefined  side,  though 
the  name  of  the  owner  of  the  whole  field  was 
described  in  the  book  of  reference.  WrlgUnj  v. 
Lancashire  and  Yorkshire  Ry,^  4  Giflf.  352  ;  9 
Jul'.  (N.s.)  710  ;  8  L.  T.  267. 


Conatmotion  of  Aot.] — Inputting  a  construc- 
tion upon  a  railway  company's  act,  no  regard 
will  be  paid  to  the  plans  and  sections  deposital, 
in  pursuance  of  the  standing  orders  of  the  houses 
of  parliament,  previous  to  the  application  for  that 
act, unless  they  are  incorporated  therewith.  North 
Brituh  By,  v.  Tod,  12  CI.  &  F.  722  ;  4  Railw. 
Cas.  449  ;  10  Jur.  975. 

Plans  and  sections  of  an  intended  railway 
deposited  in  pursuance  of  the  standing  orders  of 
the  houses  of  parliament,  cannot  be  referred  to 
for  the  purpose  of  construing  the  special  act, 
except  so  far  as  they  may  have  been  incorporated 
within  its  provisions.  Bvardmer  v.  L.  S;  N.  W. 
By.,  1  Macn.  &  G.  112  ;  1  H.  &Tw.  161  :  5  Railw. 
Cas.  728  ;  18  L.  J.,  Ch.  432  ;  13  Jur.  327. 

Objection  by  Landowner.] — No  proprietor, 
through  whose  lands  a  railway  is  to  pass,  is 
entitled  to  object  that  the  line  prescribetl 
by  the  act  of  parliament  has  been  deviated 
from,  before  it  has  reached  his  land,  unless  he 
can  shevv  that  the  deviation  is  prejudicial  to  him- 
self, or  is  likely  to  defeat  the  objects  of  the  act. 
I^e  V.  Milner,2  Y.  &  Coll.  611. 

A^eement  to  apply  for  Deviation.] — During 
the  progress  of  a  railroad  bill  through  parliament, 
the  promoters  of  the  bill  agree,  with  an  owner 
of  land  on  the  intended  line,  that  if  the  bill 
phall  pass  they  will  endeavour  in  the  next 
session  to  obtain  the  sanction  of  parliament  to  a 
deviation  of  the  line.  Quaere,  whether  such  an 
agreement  is  legal.  Simpson  v.  Howden  QLord^, 
3  Mvl.  &  Cr.  97  ;  1  Railw.  Cas.  326.  And  see  3 
Railw.  Cas.  294. 

Depoiit  of  Plans.] — Where  a  company  has  a 
project  extending  into  two  adjacent  counties,  a 
landowner  in  one  county  is  not  bound  to  examine 
the  plans  or  works  of  the  company  to  be  executed 
out  of  the  county,  or  any  plans  or  sections  except 
those  deposited  with  the  clerk  of  the  peace  of 
his  own  count3^  Bent  inch  v.  Norfolk  Bsticary 
CiK.  3  Jur.  (N.s.)  204. 

The  depositing  with  the  clerks  of  the  peace 
the  plans  and  sections  of  a  proposed  railway, 
indicating  the  works  proposed  to  be  effected  in 
constructing  the  line,  gives  no  authority  to  the 
company  to  carry  those  works  into  effect,  except 
so  far  as  they  are  authorised  by  the  Railways 
Clauses  Act,  1845,  or  the  special  act  regulating 
the  company.  Beg.  v.  Wycombe  By.,  8  B.  &  S. 
259  :  36  L.  J.,  Q.  B.  121  ;  L.  R.  2  Q.  B.  310  ;  15 
L.  T.  610  ;  15  W.  R.  489. 


Kecessi^of  Workg.] — To  a  count  alleg- 
ing that  the  plaintiff  was  entitled  to  support  for 
bis  bouse  from  an  adjoining  house,  and  that  a 
railway  company  wrongfully  deprived  the  plain- 
tiff of  the  support  of  the  adjoining  hou!>e,  by 
negligently  and  improperly  pulling  down  the 
Siime,  without  taking  any  care  to  secure  the 
house  against  the  consequence  of  such  pulling 
down,  the  company  pleaded  (except  as  to  so 
much  of  the  count  as  charged  them  with  having 
negligently  and  improperly  pulled  down  the 
adjoining  house)  that  the  same  was  delineated 
in  the  plans,  and  described  in  the  books  of  refer- 
ence deposited,  as  in  their  act  mentioned  ;  and 
that  because  it  was  necessary  in  order  to  make 
the  railway  authorised  by  that  act  they  pulled 
down  the  house  : — Held,  that  the  plea  was  good. 
KMtpp  V.  L.  C.  ^-  D.  By.,  2  H.  &  C.  212 ;  32 
L.  J.,  Ex.  236  ;  9  Jur.  (N.s.)  671  ;  8  L.  T.  541  ;  10 
W.  R.  890. 

Land  within  the  limits  of  deviation  in  the 
deposited  plans  and  sections,  but  not  actually 
taken  in  the  firet  instance  by  the  company,  may 
be  taken  for  the  purposes  of  making  a  siding,  so 
as  to  give  local  traffic  an  ingress  on  to  the  main 
line.     Dylar's  Estate,  In  re,  1  Jur.  (N.s.)  975. 

Under  s.  16,  a  railway  company,  empowered 
by  a  special  act,  incorporating  the  provisions  of 
the  general  act,  to  construct  "a  railway  and 
works"  within  certain  limits  as  to  space  and  time, 
may  within  such  limits,  without  the  consent  of 
the  owner,  take  the  land  for  the  purpose  of 
constructing  the  various  works  mentioned  in 
s.  16,  although  such  works  are  not  necessary,  but 
only  convenient  for  the  purposes  of  the  line. 
Said  V.  Maldon,  Wiiham,  and  Braitttrec  By.,  6 
Railw.  Cas.  779  ;  6  Ex.  143  ;  20  L.  J.,  Ex,  102. 

Sect.  14  of  the  Railways  ClaiLses  Act,  1845, 
is  to  be  construed  as  referable  to  the  line  of 
railway  alone,  whereas  s.  16  comprehends  all 
collateral  works,  therein  called  accommodation 
works,  which  may  become  necessary  in  conse- 
quence of  the  formation  of  the  railway  itself. 
Beardmer  v.  L.  S;  X.  W.  By.,  supra. 

A  railway  company,  authoriscii  by  its  special 
act  to  take  such  of  the  lands  shewn  and 
described  in  the  deposited  plans  and  books  of 
reference  as  might  be  required  for  the  purposes 
mentioned  in  the  special  act,  has  power  to  take 
lands  outside  the  limits  of  deviation,  if  such  lands 
are  reasonably  required  for  the  constniction  of 
the  line  of  railway  within  the  limits  of  deviation, 
provided  such  lands  have  been  properly  shewn 
and  described  in  the  deposited  plans  and  books 
of  reference.  Wrigley  v.  Lancashire  and  York' 
j  shire  By.  (4  Giff.  352)  explained.  Bowling  v, 
Pontypool,  Sfc.  By.  (L.  R.  18  Eq.  714)  approved. 
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J^lnch  V.  L.  4'  S.  W.  Bij.,  59  L.  J.,  Ch.  458  ;  44 
Ch.  D.  330  ;  62  L.  T.  881  ;  38  W.  R.  613— C.  A. 


Deviation— Wliat  is.]— Deviation,  in  its  ordi- 
nary and  natural  sense  and  as  used  in  act«  of 
parliament,  means  shifting  the  work  in  its 
integrity  from  one  site  to  another  which  may  be 
deemed  more  suitable.  It  does  not  imply  a  right 
not  only  to  alter  the  situation  of  the  work  but 
in  doing  so  to  dispense  with  a  half  or  two-thirds 
of  it.  Herrofi  v.  Rathmlneit  Commisxioners^ 
[18J)2]  A.  C.  498  ;  67  L.  T.  658— H.  L.  (Ir.) 

Lateral  and  Vertical  Deviation.]  —  Latei-al 
deviation  means  horizontal  movement  in  any 
direction  in  the  plane  <;f  the  map  ;  vertical  devia- 
tion means  movement  up  or  down  in  the  plane 
of  the  sections — per  Fitzgibbon,  L.J.  Herran  v. 
Rathmines  Commmhnerg^  27  L.  R.,  Ir.  179. 

Kature  and  Amount  of  Deviation.] — A  ver- 
tical deviation  of  the  level  of  a  railway  not 
exceeding  five  feet,  calculated  with  reference  to 
the  datum  line  shewn  on  the  plans  and  sections 
deposited  in  pursuance  of  the  standing  orders  of 
the  houses  of  parliament,  is  within  the  powers  of 
deviation  conferred  by  s.  11,  although  the  devia- 
tion may  exceed  five  feet,  calculatecl  with  refer- 
ence to  the  surface  line  shewn  on  the  plans  and 
sections.  Xorth  Brithh  Ry.  v.  Tod^  12  CI.  A:  F. 
722  :  4  Railw.  Cas.  449  ;  10  Jur.  975. 

The  expression  "deviation"  in  s.  15,  is  used 
with  reference  to  the  medium  filum  of  the  rail- 
way as  laid  down  in  the  parliamentary  plans. : 
Doe  d.  Armhtead  v.  Xinrth  Staffordshiri'  Rij,,  16 
Q.  B.  526  ;  20  L.  J.,  Q.  B.  249  ;  15  Jur.  944.  \ 

A  railway  act  enacted,  that  the  lands  to  be  ' 
taken   for  the  line  of  the  railway  should  not  | 
exceed    twenty-two    yards  in    breadth,   except ' 
where  a  greater  breadth  should  be  necessary  for  \ 
waiting-places,  embankments,  cnttings,  &c. ;  and  | 
a  section  provided,  that  the  company,  in  making  i 
the  railway  and  other  works,  should  not  deviate  ' 
from  the  line  delineated  on  the  plan  deposited 
with  the  clerk  of  the  peace  in  pursuance  of  the 
act,  with  or  without  consent  of  the  owners  or 
occupiers  of  the  lands,  more  than  100  yards,  and 
that  no  deviation  should  extend  into  the  lands  or 
property  of  any  person  not  mentioned   in   the 
book  of  reference  of  the  plan,  unless  omitted  by 
mistake  ;  and  the  company  was  empowered   to 
make  such  deviations  in  the  section  as  might  be 
necessary  in  consequence  thereof : — Held,  that 
this  section  only  prohibited  the  company  from 
making  the  substituted  line  of  the  railway  itself, 
at  a  greater  distance  than  100  yards  from  the 
line  delineated  in  the  plan  ;  but  that  it  ditl  not 
prevent  them  from  taking  lands  at  a  greater  dis- 
tance from  it  than  the  100  yards,  for  the  purpose 
of  embankments,  cuttings,  6:c. ;  the  intention  of 
the  act   being  to  give  the  company  the  same 
incidental  powers  with  respect  to  the  deviated 
line,  as   they  had  with   respect  to  the  original 
line  : — Held,  also,  that  a  party,  whose  lands  were 
so  taken,  could  not  object  that  the  company  had 
taken,  for  the  same  purpose,  lands  of  another 
person  not  mentioned  in  the  book  of  reference. 
Doe  d.   Payne   v.  Brixtol  and   Kxder   Ry.^   6 
M.  &  W.  329  ;  2  Railw.  Cas.  75  ;  9  L.  J.,  Ex.  232. 

In  the  case  of  a  tunnel  marked  on  the  depasited 
plans,  there  can  be  no  deviation  therefrom  with- 
out the  consent  required  by  s.  13  of  the  Railways 
Clauses  Act,  1845,  or  under  the  special  powers  of 
the  special  act.  Little  v.  Newport ^  Abergavenny 
and  Hereford  Ry.,  12  C.  B.  753 ;  7  Railw.  Ca,s. 


280  ;  22  L.  J.,  C.  P.  39  ;  17  Jar.  209 ;  1  W.  B. 
81. 

A  railway  company  having  entered  on  land 
which  they  had  purchased,  and  having  proceeded 
to  make  their  line  in  a  manner  exceeding  their 
powers  of  vertical  deviation,  on  a  motion  for  an 
injunction,  an  action  was  directed  to  be  brought 
immediately,  and  the  motion  to  stand  over. 
IToly(tahe  v.  SJtrewnhury  and  Bimlnghaw  jffy.. 
5  Railw.  Cas.  421. 

The  plaintiff  must  satisfy  the  court  that  he  has 
sustained  substantial  damage  from  the  violation 
of  a  legal  right  to  entitle  him  to  an  injunction.    Ih. 

A  railway  company  was  building  an  embank- 
ment more  than  five  feet  above  the  level,  according 
to  ss.  11  and  12  of  the  Railway  Clauses  Act.  It 
had  not  given  the  notice  required  by  s.  12,  but  had 
obtained  the  consent  required  by  s.  1 1.  The  court 
put  it  on  terms  to  take  the  opinion  of  the  boartl 
of  trade,  submitting  to  such  order  as  this  court 
should  thereafter  make,  otherwise  an  injunction 
woukl  go  to  restrain  the  company  from  proceed- 
ing with  the  embankment.  Pearce  v.  SVyeomhe 
Ry.,  1  Drew.  244  ;  17  Jur.  660. 

Where  the  deposited  plans  and  sections  specify 
the  span  and  height  of  a  bridge  by  which  a  rail- 
way is  to  be  carried  over  a  turnpike  road,  the 
company  will  not,  in  the  construction  of  the 
bridge,  be  allowed  to  deviate  from  the  planf)  and 
sections.  Att.-Gen,  v.  Tewkesbury  and  Great 
Malvern  Ry.,  1  De  G.  J.  &  S.  423  :  32  L.  J.,  Ch. 
482  ;  9  Jur.  (N.S.)  951  ;  8  L.  T.  682. 

There  is  a  presumption  of  intention  that  the 
plans  and  sections  referred  to  in  an  act  confer- 
ring powers  over  the  property  of  individuals 
should  be  adhered  to.  Ware  v.  R^g&nfg  Canal 
Co.,  3  De  G.  &  J.  212  ;  28  L.  J.,  Ch.  153 ;  5  Jur. 
(N.S.)  25  ;  7  W.  R.  67. 

A  canal  company  being  desirous  to  enlarge  one 
of  their  reservoirs,  in  order  to  obtain  an  act  of 
parliament  for  that  purpose,  gave  the  usual 
parliamentary  notices,  and  deposited  with  the 
clerk  of  the  peace  certain  plans  and  sections. 
The  plans  shewetl  the  lines,  and  where  the 
enlargement  was  to  take  place,  and  also  the  pro- 
posed limits  of  lateral  deviation,  and  the  sections 
leferring  to  the  plans  shewed  the  levels.  The 
company  comjjleted  the  ireservoir,  but  deviated 
from  the  deposited  plans  and  sections.  On  a  bill 
filed  by  W.,  alleging  that  his  lands  were  flooded 
in  consequence  of  such  deviation,  to  restrain  the 
company  from  using  the  reservoir  as  constructed  : 
— Held,  that  the  sections  and  plans  deposited 
with  the  clerk  of  the  peace  were  incoriwrated 
in  and  formed  part  of  the  act  of  parliament 
of  the  company,  and,  therefore,  if  any  actual 
damage  had  resulted  to  W.,  he  would  have 
been  entitled  to  an  injunction.     lb.  s 

Where  a  si)ecial  railway  act  provided  that  the 
line  should  be  made  according  to  the  levels  shewn 
on  the  deposited  plans,  and  that  it  should  be  law- 
ful for  the  company  to  carry  the  line  across  a 
specified  street  on  the  level  of  the  street : — 
Held,  that  the  latter  pi'ovision  was  not  obliga- 
tory, and  did  not  prevent  the  company  from 
carrying  its  line  across  the  street  acconJing  to 
the  provisions  of  the  general  act.  Do^rtrr  liar- 
bonr  {Wardens)  v.  i.  C  Ji'  D.  Ry.,  8  De  G. 
F.  &  J.  559  ;  30  L.  J.,  Ch.  474  ;  7  Jur.  (N.8.) 
453  ;  4  L.  T.  387  ;  9  W.  R.  323. 

Where  a  railway  company,  keeping  within  its 
powers  of  deviation,  deviates  from  the  deposited 
plans  in  such  a  way  as  to  arouse  an  apprehen- 
sion, which  was  not  aroused  by  the  deposited 
plans,  that  great  inconvenience  and  risk  will  be 
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caused  to  the  public,  yet  it  will  not  be  restrained 
by  injunction  if  the  information  or  bill  against 
them  does  not  charge  them  with  capriciously 
using  its  powers  of  deviation,  and  if  no  evidence 
is  given  to  shew  that,  granting  the  deviation,  the 
line  could  be  constructed  in  such  a  way  as'  to 
allow  the  aroused  apprehension.  Att.-Gen,  v. 
O,  W,  Ry.,  14  W.  R.  726. 


Time  ftor.] — Time  for  making  deviations  from 
the  adopted  line  being  extendi  for  another  two 
years  from  the  4th  July,  1838,  an  injunction  was 
refused.  Dublin  Navigation  Co,  ▼.  North  Mid- 
land  By,,  2  Jur.  1076. 

**Town."] — ^At  a  trial  of  an  issue  the  question 
'was  whether  a  railway  at  a  particular  place 
passed  through  a  town  within  the  meaning  of 
8.  11  of  the  Railways  Clauses  Act,  1845,  or  not. 
The  judge  merely  told  the  jury  that  the  word 
"  town  "  in  the  act  was  to  be  understood  in  its 
ordinary  sense : — Held,  that  this  was  a  mis- 
direction, and  that  the  judge  should  have  given 
the  jury  such  a  definition  as  would  have  been  a 
guide  to  enable  them  to  decide  the  particular 
question  before  them.  "Town"  ins.  11  means 
the  space  on  which  the  dwelling-houses  are  col- 
lected so  near  to  each  other  that  they  may  be 
said  to  l)e  continuous.  An  open  space  occupied 
as  a  mere  accessory  to  the  convenience  of  dwell- 
ing-houses would  also  be  in  the  town.  Elliott 
V.  South  Devon  Ry„  5  Railw.  Cas.  500  ;  2  Ex. 
725  :  17  L.  J.,  Ex,  262.  See  Falkner  v.  Somer- 
sH  i2y.,  42  L.  J.,  Ch.  851  ;  L.  R.  16  Eq.  458. 
Carington  v.  Wycombe  By,,  37  L.  J.,  Ch.  213 ; 
L.  R.  8  Ch.  377 ;  18  L.  T.  96 ;  16  W.  R.  494. 
Z,  4*  S.  W.  By,  V.  Blaekmare,  39  L.  J.,  Ch. 
713  ;  L.  R.  4  H.  L.  610 ;  23  L.  T.  504  ;  19  W.  R. 
305. 

Ab  to  taking  Lands  within  limits  of  B^yia- 
tion.] — Seb  Lands  Clauses  Act. 


3.  In  Respbot  of  Pabticulab  Woeks. 
a.  Stations, 

Power  to  tako  Land  for  Building.] — ^Under  the 
words  "  railway  and  works,"  in  s.  3  of  the  Rail- 
ways Clauses  Act,  a  railway  company  has  a  right, 
by  the  compulsory  powers  of  their  act,  to  take  a 
piece  of  land  for  the  purpose  of  building  a  station. 
Ofther  V.  Midland  By,,  2  Ph.  469  ;  5  Railw.  Cas. 
187  ;  17  L.  J.,  Ch.  235. 

By  a  clause  in  a  railway  act,  after  reciting  that 
plans  and  sections  of  the  widenings,  enlargements 
and  other  works  proposed  to  be  made,  describing 
the  lands  intended  to  be  taken  or  used  for  the 
purposes  of  such  widenings  and  enlargements,  and 
for  the  stations,  works  and  conveniences  to  be 
connected  therewith,  and  also  books  of  reference, 
had  been  deposited  with  the  clerks  of  the  peace, 
the  company  was  empowered  to  "  widen,  alter, 
enlarge  and  complete  their  railway  and  other 
works,  in,  upon  or  over  the  lands  delineated  on 
the  plans  and  described  in  the  books  of  reference, 
and  to  enter  upon,  take  and  use  such  of  the 
lands  described  upon  the  plans  and  in  the  books 
of  reference,  as  might  be  necessary  for  such  pur- 
poses, and  to  purchase  and  acquire  any  easement, 
right  or  limited  interest  upon,  over,  through  or  in 
any  of  the  lands  "  : — Held,  that  this  authorised 
the  building  of  a  station  upon  part  of  the  lands 
described,  and  not  only  such  works  as  were 
necessary  for  the  mere  widening  of  the  railway. 

VOL.   XI. 


the  station  being  necessary  for  the  public  con- 
venience. London  and  Blackioall  By.  y.  Lime- 
houstf  Board  of  Works,  3  Kay  &  J.  123  ;  26 
L.  J.,  Ch.  164  ;  5  W.  R.  64. 

"First-Class  Station."]— On  the  purchase  of 
land  by  a  railway  company  in  1838,  the  company 
covenanted  with  the  landowners  that  a  piece  of 
the  land  purchased  should  for  ever  thereafter  be 
used  as  a  first-class  station.  The  station  was 
built,  and  the  railway  was  completed  in  1842  ;  the 
railway  company  was  afterwards  made  part  of  a 
company  with  a  much  greater  length  of  railway. 
In  1869  the  landowner  filed  a  bill  to  compel  the 
company  to  build  a  larger  station  and  to  stop  all 
trains  at  that  station  : — Held,  that  as  the  existing 
station  had  not  been  objected  to,  -and  had 
remained  for  many  years,  and  as  the  passengers 
were  not  numerous,  the  court  would  not  compel 
a  larger  station  to  be  built ;  but  that  as  many 
trains  as  stopped  at  any  other  station  between 
the  termini  of  the  original  railway,  excepting 
mail,  express  and  special  trains,  must  stop  at  this 
station.  Hood  v.  North-Eastern  By.,  L.  R.  5  Ch, 
525  ;  23  L.  T.  206  ;  18  W,  R.  473. 

**  Pnblie  "  Station.] — ^Where  by  a  clause  in  a 
railway  act  it  was  provided  that  "  it  should  not 
be  lawful  for  the  railway  company  to  make  or 
establish  any  public  station,  yards,  wharves,  wait- 
ing, loading  or  unloading  places,  warehouses  or 
other  buildings  and  conveniences  for  the  deposit- 
ing, receiving,  loading  or  keeping  any  passengers 
or  cattle,  or  any  goods,  articles,  matters  or  things, 
upon  the  estate  of  R.  G.  without  his  consent  '* : 
— Held,  upon  demurrer,  that  the  word  public  did 
not  necessarily  apply  to  every  building,  and  that 
if  it  did,  every  convenience  connected  with  the 
railway  must,  upon  the  question  of  demurrer,  be 
considered  as  public,  and  therefore  within  the 
restriction  of  the  clause.  Gordon  v.  Cheltenham 
By.,  5  Beav.  229  ;  2  Railw.  Cas.  800. 

At  Partionlar  Plaoe.] — A  contract  entered 
into  by  a  railway  company  with  a  landowner  to 
build  a  railway  station  at  a  particular  spot, 
nothing  being  said  as  to  the  user  of  the  station, 
or  the  degree  of  convenience  and  accommodation 
to  be  afforded  by  it,  is  too  vague  and  indefinite 
to  be  enforced  by  decree  for  specific  perform- 
ance ;  but  the  court  will  give  aamages  for  the 
breach  of  such  contract,  and  in  assessing  those 
damages  will  give  the  landowner  the  benefit  of 
all  such  presumptions  as,  according  to  the  rules 
of  law,  are  made  against  wrongdoers.  WiUnn 
V.  Northampton  and  Banb^iry  By.,  43  L.  J.,  Ch. 
503  ;  L.  R.  9  Ch.  279  ;  30  L.  T.  147 ;  22  W.  R. 
380. 

The  intention  of  Eton  College  to  exclude  the 
Great  Western  Railway  Company  from  having  a 
station  within  three  miles  of  Eton  being  admitted 
or  apparent,  and  they  having  procured  to  be 
introduced  into  the  act  clauses  prohibiting  the 
company  from  forming,  making  or  laying  down 
a  railway  or  tram  or  other  road  to  the  south  of 
the  line,  approaching  within  three  miles  of  the 
college,  and  for  malring  or  constructing  a  dep6t, 
station,  or  yard,  d:c.,  within  three  miles  of  the 
college,  without  the  consent  of  the  college,  and 
the  company  having  set  down  and  taken  up  pas- 
sengers without  such  consent  within  the  pro- 
hibited space : — Held,  that  the  words  did  not 
restrain  it  from  so  doing,  the  company  being 
entitled  to  do  all  the  act  does  not  upon  a  strict 
construction  restrain  it  from.  Injunction  refused. 

45 
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Mon  College  v.  G.  W,  My.,  1  Railw.  Cas.  200  ;  3 
Jur.  163. 

*<]ro  GoodB  or  Cattle  Station  at."]— In  an 
action  the  plaintiff  asked  for  an  injunction  to 
compel  the  defendants  to  puU  down  a  goods 
station  and  cattle  sheds  which  they  had  erected 
140  yards  from  Bala  Station,  although  it  was 
provided  by  their  private  act  "  that  at  that 
station  there  should  be  no  goods  or  cattle 
station."  The  plaintiff  had  not  objected  to  the 
buildings  till  they  were  nearly  completed,  owing 
to  his  being  abroad  at  the  time,  and  ignorant  of 
their  erection  till  his  return.  The  defendants 
contended  that  the  buildings  in  question  had  not 
been  erected  "  at "  the  station,  as  they  were  140 
yards  off ;  that  if  they  had  been,  it  was  for  the 
public  convenience  they  should  be  there,  and  that 
the  plaintiff  was  precluded  by  acquiescence  from 
insisting  on  his  claim  : — Held,  that  the  erections 
were  a  breach  of  the  provisions  of  the  act,  and 
that  the  plaintiff  was  entitled  to  his  injunction. 
Price  V.  Bala  and  Festimog  My.,  50  L.  T.  787. 

By  Lesieei  of  Covenantors.] — A  railway  com- 
pany purchased  lands  from  C,  and  agreed  to 
erect  a  station  at  A.,  and  that  the  trains  should 
stop  there  for  passengers  and  luggage.  They 
entered  into  possession  of  the  lands  before  the 
conveyance  was  executed,  but  did  not  erect  a 
station,  and  C.  served  a  writ  of  ejectment  upon 
them.  The  company  then  filed  their  bill  against 
C.  praying  for  the  specific  performance  of  the 
contract.  A  decree  was  made  ordering  specific 
performance,  and  that  C.  should  execute  a  proper 
conveyance  of  the  lands,  and  that  such  convey- 
ance should  contain  a  covenant  by  the  company 
to  erect  the  station,  and  that  trains  should  stop 
there  for  passengers  and  luggage.  This  conveyance 
was  duly  executed.  Under  acts  of  parliament  of 
1867  and  1873,  confirming  agreements  between  the 
company  and  the  8.  W.  company,  the  latter  com- 
pany were  empowered  to  take  a  lease  for  1,000 
years  of  the  S.  railway,  and  to  work  it,  and  were, 
during  such  lease,  to  be  liable  to  all  duties  and 
obligations  to  which  the  S.  company,  if  the  acts 
had  not  been  passed,  would  be  subject  and  liable. 
No  station  was  erected.  On  bill  filed  by  C. 
against  both  companies  : — Held,  that  though  the 
S.  W.  company  were  necessary  parties  to  the 
suit,  no  case  whatever  had  been  made  out  against 
them,  inasmuch  as  they  were  not  bound  either 
in  law  or  in  equity  by  the  covenant  entered  into 
by  the  S.  company  with  C.  to  erect  a  station,  but 
that  they  would  be  bound,  when  the  station  was 
made,  to  stop  their  trains  there.  Churchill  v. 
Salisbury  and  Dorset  My.,  23  W.  R.  894.  Varying 
32  L.  T.  216. 

Condition  of.']— See  Cabbibhs. 


b.  Sidinffi. 

Taking  Land  for.]— Land  within  the  limits  of 
deviation  in  the  deposited  plans  and  sections, 
but  not  actually  taken  in  the  first  instance  by 
the  company,  may  be  taken  for  the  purposes  of 
making  a  siding,  so  as  to  give  local  traffic  an 
ingress  on  to  the  main  line,  Dylar's  Estate,  In 
re,  1  Jur.  (N.8.)  976. 

Conatmetion  of  Aot— Publio  T7m.]— A  railway 
act  provided  "  that  it  should  not  be  lawful  for 
the  company  to  make  or  establish  any  public 
station,   yards,    wharves,  waiting,    loading   or 


unloading  places,  warehouses  or  other  buildings 
and  conveniences  for  the  depositing,  receiving, 
loading  or  keeping  any  passengers  or  cattle,  or 
any  goods,  articles,  matters  or  things  upon  the 
estate  of  G.,  without  his  consent "  : — Held,  that 
the  word  '*  public"  did  not  necessarily  override 
the  whole  sentence,  and  that,  if  it  did,  then  that, 
from  the  subsequent  clauses,  every  convenience 
connected  with  the  railway  must  be  considered 
as  for  the  public  use.  Gordon  v.  Cheltenham 
and  Great  Western  Union  My.,  5  Beav.  229  ;  2 
Railw.  Cas.  800. 

Agreement  with  Landowner — Speeifle  Per- 
formanoe.] — A  railway  company  agreed  with  a 
landowner,  through  whose  estate  the  railway 
would  pass,  to  construct  and  maintain  a  siding 
connected  with  their  railway  at  B.,  together 
w^ith  all  necessary  approaches  thereto  for  public 
use,  for  the  reception  and  delivery  of  goods  : — 
Held,  that  specific  performance  could  be  decree<l 
of  the  agreement  to  construct  the  siding  and 
approaches  without  decreeing  the  company  to 
maintain  them  when  made.  Lytton  v.  G.  N.  My.<, 
2  Kay  &  J.  394  ;  2  Jur.  (N.8.)  436  ;  4  W.  R.  441. 

Held,  also,  that  the  agreement  did  not  bind 
the  company  to  erect  sheds,  or  to  keep  one  of 
their  servants  in  attendance  at  the  siding  ;  bat 
that  it  obliged  the  company  to  construct  a  proper 
siding,  with  approaches  and  a  wharf  or  raised 
platform  for  the  loading  or  unloading  of  goods. 
lb. 


Though  Offer  of  Money  Payment.] — ^A 


railway  company  having  contracted  to  make  a 
siding  for  the  plaintiff  on  his  land,  offered  a 
money  payment  instead,  but  specific  performance 
of  the  agreement  was  decreed.  Greene  v.  West 
Cheshire  My.,  41  L.  J.,  Ch.  17  ;  L.  R.  13  Eq.  44  ; 
25  L.  T.  409  ;  20  W.  R.  54. 

Undertaking  to  Beplaee — Further  Expendi- 
ture—  Indemnity.]  —  A  railway  company,  as 
compensation  for  injury  to  the  plaintiff's  mill 
by  the  construction  of  their  railway,  agreed  to 
lay  down  a  siding  £rom  their  line  to  the  milL 
The  siding  was  made,  but  the  plaintiff  not 
having  used  it,  the  railway  company  removed  the 
points,  undertaking  by  a  letter  of  the  2nd  March, 
1871,  to  replace  them  on  receiving  sufllcient 
notice  of  an  intention  to  use  the  siding.  In 
November,  1879,  the  siding  not  having  been 
used,  the  railway  company  removed  the  rails, 
and  the  plaintiff  having  required  them  to  be 
replaced,  its  secretary,  on  the  27th  November, 
1879,  wrote  to  the  plaintiff  that  the  rails  had 
been  removed  under  misapprehension,  and  would 
be  replaced  at  once,  or  that  the  directors  would 
undertake  to  do  so  at  any  time  when  called  on. 
By  regulations  of  the  board  of  trade,  issued  in 
July,  1879,  railway  companies  were  required  to 
provide  signals,  &c.,  on  the  opening  of  any 
siding  or  branch  line  which  had  not  Ixen  in  use 
before  that  time.  On  the  17th  September,  1880, 
the  plaintiff  required  the  railway  company  to 
replace  the  siding.  On  the  19th  of  October  the 
secretary  replied,  requiring  the  plaintiff  to  in- 
demnify the  directors  against  the  expen.se3 
occasioned  by  the  regulations  of  the  board,  in 
consequence  of  the  non-user  of  the  siding,  if  he 
required  it  to  be  replaced.  The  plaintiff*s  solici- 
tors refused,  and  having  again  required  the 
siding  to  be  replaced,  on  the  5th  of  January, 
1881,  wrote  to  the  secretary  that  unless  in  that 
month  the  plaintiff  should  be  fully  compensated 
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which  wftg  within  eighty  feet  from  tlie  protected 
property.  The  company  afterwards  determined 
to  widen  its  railway,  so  as  to  have  four  lines  of 
rails,  and  commenced  building  on  the  purchased 
land,  for  the  purpose  of  widening  the  viaduct, 
piers  more  than  eighteen  feet  high,  and  standing 
within  eighty  feet  of  the  protected  property, 
and  between  it  and  the  old  viaduct : — Helcl,  that 
the  company  ought  to  be  restrained  from  so 
doing,  tloyd  v.  X.,  C.  cj*  D.  Ry.,  2  De  G.  J.  &  S. 
568 ;  34  L.  J.,  Ch.  401  ;  11  Jur.  (N.S.)  380  ;  12 
L.  T.  363  ;  13  W.  R.  698. 


for  the  injury  and  expense  sustained  by  him 
from  the  construction  of  the  railway,  proceedings 
would  be  taken  to  recover  full  compensation. 
The  secretary  replied  on  the  19th  of  January, 
denying  the  liability  of  the  company  in  respect 
of  a  right  never  used,  and  on  which  the  plaintiff 
apparently  placed  no  value.  In  an  action  for 
specific  performance  of  the  agreement  to  replace 
the  siding  : — Held,  first,  that  the  non-user  of  the 
siding,  and  the  expenses  caused  thereby,  under 
the  regulations  of  the  board  of  trade,  were  not  a 
<lefence  to  the  action,  and  that  the  company  was 
not  entitled  to  any  indemnity  against  those 
expenses.     Todd  v.  Midland  Great  Western  Jty.y 

9  L.  R.,  Jr.  85. 

Held,  secondly,  that  the  plaintiffs  were  en- 
titled to  a  decree  to  replace  the  siding  and  keep 
it  in  working  order,  the  court  considering  dam- 
ages an  Id  sufficient  remedy.    lb. 

CnBtomen'  Biding— Cutting  off  ConneotioiL — 
Order  to  Boitore.] — Where  a  railway  company 
had  wrongfully  taken  up  and  removed  the  rails 
forming  a  connection  between  their  line  and  a 
siding  belonging  to  the  applicant,  the  company 
was  oidered  at  their  own  expense  forthwith  to 
restore  the  communication.  Pi^rtway  v.  Colne 
Valley  Ity.,  7  Ry.  and  Can.  Traff.  Cas.  102. 

What  ii  Snfloient  Performanee.] — ^When  a 
I'ailway  company  was  bound  by  its  act  to  make 
a  good  and  sufficient  siding  on  a  specified  field 
of  an  owner  who  hatl  opposed  the  bill  : — Held, 
that  the  obligation  was  not  broken,  though  the 
oompanv  took  for  other  purposes  so  much  of  the 
specified  field  as  not  to  leave  any  to  furnish 
access  from  the  siding  to  an  adjoining  road  with- 
out passing  over  the  land  taken,  or  out  of  the 
specified  field.  Dowlinq  v.  Pontypwl,  Carrion 
ami  Newport  Ry.,  43  L.J.,  Ch.  761;  L.  R.  18 
Eq.  714. 

o.  Bridgrea. 

Xandamiu  to  Constmot] — A  mandamus  will 
not  lie  to  compel  a  railway  company  to  construct 
a  bridge  in  lieu  of  a  level  crossing  pursuant  to 
an  order  of  the  board  of  trade,  where  it  appears 
that  the  company  is  wholly  without  funds,  and 
has  not  the  means  of  providing  the  money  re- 
quired for  that  purpose.  Bristol  and  Xorth 
:^tnierset  Ry.,  In  re,  47  L.  J.,  Q.  B.  48  ;  3  Q.  B.  D. 

10  :  37  L.  T.  627  ;  26  W.  R.  236. 

Under  the  Railways  Clauses  Act,  1845,  s.  46, 
a  railway  has  the  option,  when  its  line  of  railway 
crosses  a  turnpike  road  or  a  public  highway 
{except  when  otherwise  provided  by  the  special 
act),  either  to  carry  the  road  over  the  railway  or 
the  railway  over  the  road.  A  mandamus  to 
command  a  company  to  do  one  of  these  two 
things  is  therefore  defective  unless  it  shews  on 
the  face  of  it  circumstances  which  establish  the 
impossibility  of  the  company  exercising  this 
option.  Reg.  v.  S.  E.  Ry.^  4  H.  L.  Cas.  471  ;  17 
Jur.  931.  Affirming  17  Q.  B.  485;  20  L.  J., 
Q.  B.  428. 

Bridge  ii  a  "Building."] — A  railway  com- 
pany bought  land  from  the  plaintiff,  and  in  the 
purchase  deed  covenanted  with  him  not  to  erect 
any  building  upon  it  to  a  greater  height  than 
eighteen  feet  within  the  distance  of  eighty  feet 
from  certain  other  property  of  his.  At  the  time 
of  the  conveyance  the  railway  had  been  carried 
through  the  purchased  land  with  two  lines  of 
rails  on  a  viaauct  thirty-three  feet  high,  part  of 


Agreement  to  Erect  binding  on  Amalgama- 
tion.]— A  railway  company  obtained  a  convey- 
ance, for  the  purposes  of  the  railway,  of  land 
from  C. ;  and  in  the  conveyance  the  company 
bound  itself  to  erect  and  maintain  a  bridge  over 
the  road  leading  to  C.'s  property,  which  was  to 
be,  accortling  to  the  plans,  thirty-five  feet  wide, 
and  leaving  a  road  under  it  of  fifteen  feet  wide. 
Afterwards  this  bridge  was  made,  but  the  com- 
pany, some  years  later,  amalgamated  with  the 
H.  company,  and  the  latter  company*s  act 
authorised  a  junction  with  the  former  railway,  at 
a  point  near  this  bridge.  The  two  companies 
then  agreed  as  to  the  mode  of  efi^ecting  the 
junction  ;  and  part  of  the  plan  was  to  widen  the 
arch  or  bridge  over  C.*s  road,  so  as  to  extend  the 
bridge  from  thirty-five  feet  to  fifty -five  feet  wide, 
thereby  darkening  the  road  beneath.  C.  applied 
for  an  injunction  to  restrain  the  companies  from 
carrying  out  this  plan : — Held,  that  the  first 
company  having,  in  the  first  instance,  obtained 
the  conveyance  from  C.  on  certain  conditions  as 
to  the  width  of  the  bridge,  was  bound  not  to 
depart  from  those  conditions ;  and  the  H.  com- 
pany was  equally  bound,  as  claiming  under  the 
first  company  ;  for  it  was  part  of  the  considera- 
tion to  maintain  the  bringe  of  the  height  and 
width  originally  fixed.  Edinburgh  and  Glasgow 
Ry.  V.  Campbell,  4  Macq.  H.  L.  570  ;  9  L.  T.  157. 

Conatrnetion — Pilei  or  One  Spun.] — A  railway 
company  had  power  by  its  act  to  cross  a  river, 
the  property  of  certain  peiiMns,  by  the  erection 
of  a  viaduct.  By  a'  clause  to  protect  the  pro- 
prietors of  the  river,  it  was  enacted  that  between 
certain  points  the  works  incident  to  the  con- 
struction of  the  railway  should  be  made  under 
the  direction  of  the  proprietors  and  according 
to  ])lans  to  be  submitted  and  approved  by  their 
engineer  before  commencement  of  the  work. 
The  company  required  the  viaduct  to  be  built 
on  piles  driven  into  the  river ;  the  proprietors 
objected  that  it  should  be  done  by  a  vlfluduct  of 
one  span  or  arch  : — Held,  that  the  company  was 
not  restricted  to  that  mode  of  construction,  but 
might  carry  the  viaduct  according  to  the  terms 
of  its  act,  without  doing  any  permanent  damage 
to  the  proprietors  of  the  river.  Birmingham 
Waterworks  v.  L.  cj*  X  W.  Ry.,  4  L.  T.  398. 

Contraot— Beferenoe  to  Aet— Width.] — In  a 

contract  between  a  railway  company  and  a  pro- 
prietor of  land  to  be  crossed  by  the  line  of 
railway,  the  Railways  Clauses  Act  should  be 
expressly  referred  to,  if  the  com|)any  intends  to 
claim  the  benefit  of  its  provision.  Clarke  v. 
Manchester,  Sheffield  ana  Lincolnshire  Ry.,  1 
John,  k  H.  631. 

Therefore,  where  a  company  contracted  "to 
provide  and  erect  a  suitable  bridge  over  a 
street  (marked  in  a  plan  referred  to  in  the  deed) 
as  then  planned  and  intended " ;  and  the  plan 

45—2 
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shewed  that  the  street  was  intended  to  be 
forty-two  feet  wide  : — Held,  in  the  absence  of 
any  reference  in  the  deed  to  the  act,  that  the 
company  was  not  at  liberty  to  narrow  the  street 
to  the  dimensions  specified  in  s.  49  (twenty-five 
feet),  but  must  make  a  bridge  with  an  arch  of 
the  full  width  of  the  street  (forty -two  feet),    Ih. 

Aoeording  to  Plans  and  Sectiona.] — By  the 

plans  and  sections  deposited  by  a  company,  it 
appeared  that  they  intended  to  carry  the  railway 
across  a  public  road  by  means  of  a  skew  bridge. 
Instead  of  doing  so,  the  company  diverted  the 
road  for  some  distance,  and  afterwards  restored 
it  to  its  former  course  by  a  bridge  which  crossed 
the  railwny  at  right  angles,  thus  causing  two 
abrupt  and  dangerous  curves.  A  dispute  having 
arisen  between  the  trustees  of  the  road  and  the 
company,  the  court  granted  an  injunction  until 
further  order,  restraining  the  company  from  pro- 
ceeding with  the  works,  and  directed  that  in  the 
meanwhile  a  competent  person  should  inquire 
and  report  whether  any  deviation  was  necessary, 
and  if  so,  how  it  could  most  conveniently  be 
effected.  Att-Oen,  v.  Dorset  By.,  3  L.  T.  608  : 
9  W.  R.  189. 

A  railway  company  w^ith  whose  act  the  Rail- 
ways Clauses  Act,  1845,  was  incorporated,  by 
its  deposited  plans  and  sections  pro|)06ed  to 
build  over  a  turnpike  road  an  aroh,  of  a  span 
of  forty-five  feet.  The  company  afterwards  pro- 
posed to  the  trustees  of  the  road  to  vary  its 
plans,  and  to  build  a  bridge  of  a  span  of  thirty- 
five  feet ;  but  the  proposal  was  rejected.  Subse- 
quently the  company  s  agents  commenced  the 
erection  of  a  bridge  of  the  lesser  span  ;  and 
thereupon  one  of  the  trustees  filed  an  informa- 
tion for  an  injunction : — Held,  that  the  word 
'*  accordingly,"  in  s.  13  of  the  Railways  Clauses 
Act,  1845,  meant,  according  to  the  deposited 
plans  and  sections  ;  and  that  the  company  was 
bound  to  erect  the  bridge  according  to  the  plans 
which  had  been  deposited.  At f.- Gen.  v.  Tetchfm- 
hvry  and  Malrem  Ry.,  1  De  G.  J.  &  S.  428  :  32 
L.  J.,  Ch.  482  ;  9  Jur.  (N.s.)  682  ;  8  L.  T.  682. 

A  bridge  forming  part  of  the  line  of  railway 
itself,  is  an  engineering  work  within  s.  14,  and 
the  company  is  by  that  section  deban-ed  from 
making  it  otherwise  than  accoixling  to  the 
description  in  the  plan.    Ih. 

A  railway  company,  before  applying  for  a 
deviation  act,  dcpo«*ite<l  with  the  clerk  of  the 
peace  for  the  county  plans  and  sections  of  the 
proposed  line,  and  cross  sections,  shewing  the 
manner  in  which  roads  were  to  be  carried  over 
the  line.  On  one  of  these  sections,  No.  3,  were 
delineated  the  manner  in  which  it  was  proposed 
to  carry  a  road  at  I.  over  the  line  by  a  bridge, 
and  the  proposed  inclination  of  the  altered  line 
of  road.  The  deviation  act.  when  obtained, 
incorporated  the  Railways  Clauses  Act,  and 
enacted  that  it  should  be  lawful  for  the  company 
to  construct  the  bridges  for  carrying  the  railway 
over  any  roads,  or  for  carrying  any  roads  over 
the  railway,  of  the  heights  and  spans  nnd  in 
the  manner  shewn  on  the  sections  deposited. 
The  company  made  the  line,  and  at  I.  deviated 
two  feet  vertically  from  the  level  marked  on  the 
plans.  They  carried  the  road  over  the  line  on  a 
oridge  of  the  proposed  height  and  span,  but  with 
a  different  inclination  of  the  altered  road.  A 
mandamus  having  issued,  commanding  the  com- 
pany to  make  the  bridge  and  carry  the  road 
over  \t  in  conformity  with  cross  section,  No. 
3,  and   at  the  rates  of   inclination  delineated 


thereon  as  the  rates  of  inclination  of  the  road 
when  altered : — Held,  first,  that  the  exhibition 
of  the  plans  and  sections  imposed  no  obligation 
on  the  company,  except  in  so  fiir  as  the  plans, 
&c.,  were  incorporated  in  the  act.  Reg,  t.  Cale- 
dtmian  Ry.,  16  Q.  B.  19  ;  20  L.  J.,  Q.  B.  147 ;  15^ 
Jur.  396. 

Held,  secondly,  that  nothing  in  8  &  9  Vict, 
c.  20,  rendered  the  cross  sections  obligatory  on 
the  company.    Ih. 

Held,  thirdly,  that  if  the  special  act  was  obli- 
gatory (which,  semble,  it  was  so  far  as  regardc*d 
the  height  and  spans  of  the  bridges),  the  obli- 
gation did  not  extend  to  the  rates  of  inclination 
of  the  altered  road,  and  that  the  mandatory  part 
of  the  writ  going  in  this  respect  beyond  the 
obligation  imposed  by  law,  the  writ  was  bad 
altogether.    Ih» 

Where,  in  consequence  of  a  company  raising 
the  level  of  their  railway  within  the  limits  of 
vertical  deviation,  it  became  necessary  to  raise 
the  height  of  a  bridge  over  which  a  road  was  to- 
be  carried  t — Held,  that  there  was  no  restriction 
as  to  the  ])owers  of  the  company  to  alter  the 
levels  of  the  approaches  to  the  bridge,  provided 
the  land  to  be  affected  was  included  in  the  plans 
and  sections  deposited,  or  mentioned  in  the 
books  of  reference,  and  that  full  satisfaction 
was  made  to  all  [>arties  interested  for  the  damage 
sustained.  Beardmer  v.  L.  <$•  -^V.  W.  Ry.,  5  Railw^ 
Cas.  728  ;  1  Mac.  &  G.  112  ;  1  Hall  &  T.  161  ;  18- 
L.  J.,  Ch.  482  ;  13  Jur.  327. 

Widening — Obstrnotion.  ] — A  railway  company 
having  formed  its  line,  obtained  an  act  for  an 
extension  for  three  years  of  their  compulsory 
powers  to  take  land,  the  preamble  stating  that  it 
was  for  the  convenience  and  safety  of  the  public. 
The  company  was  owner  of  the  soil  on  both 
sides  of  a  lane  crossed  by  a  bridge,  and  there- 
fore, like  any  other  owner,  owner  of  the  soil  of 
the  land,  but  by  a  subsequent  act  the  soil  of  all 
roads  was  vested  in  the  district  board  of  works- 
in  whose  district  such  roads  were  situate.  After 
the  expiration  of  the  three  years  the  oomimny 
found  it  necessary  to  widen  the  bridge  over  ther 
Isne,  and  claimed  ])ower  to  do  so  notwith- 
standing that  the  board  of  works  for  the  district 
denied  such  power,  and  proceeded  to  widen  the 
bridge,  but  only  in  the  same  line  of  abutment, 
the  Toad  itself  not  being  narrowed,  but  the  soil 
necessarily  disturbed  to  form  such  addition.. 
The  board  moved  for  an  injunction  to  restrain 
such  widening  :— Held,  that  the  soil  of  the  road' 
was  only  vested  in  the  board  to  promote  the 
public  convenience  and  prevent  the  incursion  of 
strangers.  That  the  public  convenience  required 
the  widening  of  the  bridge,  and  as  the  only 
obstruction  would  occur  whilst  the  works  wcre 
in  progress,  and  the  road  would  not  be  ultimately 
narrowed,  it  was  not  a  case  for  the  extraordinary 
interference  of  the  court.  Wandnoorth  Board 
of  Worlui  V.  L.  4'  S.  W,  By.,  8  Jur.  (NA)  691  ; 
10  W.  R.  814. 

Tnmpike  Eoad — Injunction— Undertaking.! 

— Sects.  70  and  71  of  a  railway  act  provided 
for  the  crossing  by  the  railway  of  roads,  not 
being  turnpike  roads.  Sect.  72  provided  that 
a  turnpike  road  to  be  crossed  by  the  railway 
should  be  raised  or  sunk  so  as  to  pass  over  or 
under  the  tramway.  The  railway  being  pro- 
posed to  cross  the  Northam  Bridge  Road,  a  turn- 
pike road,  in  the  mode  provided  for  by  ss.  70  and 
71,  the  plaintiflb,  the  proprietors  of  the  road^ 
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filed  their  bill  to  restrain  the  railway  company  | 
irom  crossing  over  or  using  the  !>ame,  until  it 
■should  have  compleirl  with  s.  72 : — Held,  that, 
as  the  object  of  the  plaintifiEs  must  be  to  procure 
for  the  public  using  the  road  a  compliance  with 
s.  72  of  the  actf  upon  the  railway  comi)any 
entering  into  an  undertaking  to  proceed  with 
and  complete  a  bridge  over  the  road  with  all 
possible  dispatch,  an  injunction  ought  not  to  be 
granted  during  the  time  which  must  necessarily 
elapse  in  building  the  bridge.  Northam  Bridge 
J^ro^rietors  v.  London,  and  SoutkamptoH  Ry.y  1 
Kailw.  Cas.  653  ;  9  L.  J.,  Ch.  277.  And  see  S.  C, 
At  law,  6  M.  &  W.  428  ;  9  L.  J.,  Ex.  165. 


Agreement.] — By  the  Railway  Clauses 


Act,  if  a  railway  crosses  any  turnpike-road,  then, 
except  where  otherwise  provided  for  by  the 
special  act.  the  road  is  to  be  carried  over  the 
railway  or  the  railway  over  the  mad.  By  its 
special  act  a  company  was  authorised  to  make 
the  railway  '*in  the  line  and  ui)on  the  lands 
delineated  in  the  plans  deposited  "  ;  and  it  was 
Authorised  to  pass  a  certain  turnpike-road  on  a 
level,  and  the  deposited  plans  so  representtd. 
The  plaintiff  agreed  to  sell  to  the  company  a 
portion  of  his  hind  adjoining  the  road,  and  the 
Agreement  recited  that  it  was  purchased  for  the 
puqx)se  of  constructing  a  railway  *'  according  to 
a  certain  plan  and  section  thereof  deposited/' 
^c.  : — Held,  that  the  company,  under  the  acts, 
had  power  to  make  the  turnpike-road  pass  under 
the  railway  instead  of  on  a  level,  and  that  this 
light  had  not  been  destroyed  by  the  agreement 
-with  the  plaintifL  Breynton,  v.  L,  cj-  JV.  TF.  Ry,, 
10  Beav.  238  ;  4  Railw.  Cas.  553  ;  2  Coop.  C.  C. 
198  ;  11  Jur.  28. 

Low  Level  earning  Damage.] — By  its  special 
Act,  passed  in  1872,  a  railway  company  whose 
line  was  made  in  1857,  was  authorised  to  divert 
A  road  crossing  its  line  on  the  level,  and  to  carry 
it  under  the  line  by  a  bridge,  and  the  soil  of  the 
•diverted  roa<l  was  to  belong  to  the  company. 
The  new  road  and  bridge  were  to  be  in  accord- 
Ance  with  the  deposited  plans  and  sections,  which 
shewed  a  total  height  from  the  road  to  the  rails 
on  the  bridge  of  sixteen  feet  three  inches,  but 
•did  not  mention  the  height  of  headway.     The 
special  act  incorporated  the  Lands  Clauses  Act, 
1845,  and  the  Railways  Clauses  Act,  1845  (s.  49 
of  which  provides  that  all  bridges  shall  have  a 
headway  of  fifteen  feet),  and  it  provided  that 
nothing  in  the  special  act  shouhl  exempt  the 
company  from  the  provisions  of  the  general  acts. 
It  also  gave  the  company  power  to  deviate  from 
the  deposited  sections  to  the  extent  of  five  feet. 
The  company,  without  altering  the  levels  of  the 
line  (no  such  alteration  being  shewn  on  the 
deposited  plans),  made  the  bridge  of  the  pre- 
scribed height  of  sixteen  feet  three  inches,  but 
with  a  headway  of  onl}'  fourteen  feet,  and  that 
partly  gained  by  carrying  the  road  below  the 
level  of  the  adjoining  land,  so  that  at  times  it 
was  flooded  from  an  op^n  ditch  near  the  line, 
and  became  impassable.    If  the  surface  of  the 
ix)ad  was  raised  one  or   two  feet,  aU  serious 
inconvenience  from  flooding  would  be  removed, 
and  a  hea<lway  of  twelve  or  thirteen  feet  would 
be  sufficient  for  the  traffic  of  the  district.    On  an 
information  at  the  relation  of  the  road  surveyors : 
— Held,  that  the  attorney-general  was  entitled 
to  an  injunction,  restraining  the  company  from 
making  or  maintaining  the  bridge  with  less  head- 
way than  fifteen  feet,  or  any  bridge  which,  by 


reason  of  the  road  thereunder  being  of  too  low  a 
level,  might  cause  the  road  to  be  flooded.  Att.^ 
Gen,  V.  FnrHMs  Ry,,  47  L.  J.,  Ch.  776  ;  38  L.  T. 
555  ;  26  W.  R.  650. 

A  railway  company,  in  exercise  of  the  powers 
conferred  on  it  by  an  act  of  parliament,  which 
gave  compensation  to  persons  whose  property 
might  sustain  damage  from  their  operation,  was 
proceeding  to  erect  an  arch  over  a  mill  race,  for 
the  purpose  of  sustaining  an  embankment,  on 
which  the  railway  was  to  be  constructed  ;  and  it 
appeared  that  injury  would  be  done  to  the  mill 
if  the  arch  were  of  the  proposed  dimensions,  but 
that  the  injury  would  be  avoided  if  the  arch  were 
of  certain  Larger  dimensions  ;  an  injunction  was 
granted  to  restrain  the  company  from  making 
over  the  mill  race  an  arch  of  less  than  certain 
specified  dimensions.  Coates  v.  Clarence  Ry.,  1 
Russ.  &  M.  181  ;  8  L.  J.  (O.S.)  Ch.  72. 

A  railway  company,  in  the  progress  of  its 
works,  proposed  to  crc»6s  a  mill-stream,  by  a  bridge 
to  be  supported  in  the  centre  of  the  mill-stream 
by  two  piles,  placed  sixteen  feet  apart.  The 
bridge  was  to  be  six  feet  in  height  above  the 
level  of  the  water.  The  plaintiff,  the  owner  of 
the  mill,  asserted  that  that  height  was  insufficient 
to  allow  barges  to  pass  under ;  and  also,  that 
placing  piles  in  the  stream  would  impede  the 
flow  of  the  water,  and  thereby  stop  the  working 
of  the  mill : — Held,  that  nothing  but  necessity 
could  justify  the  company  in  carrying  on  their 
works  in  such  a  manner,  or  on  such  a  level,  as 
would  cause  serious  damage  to  the  owner  of  the 
land.  In  a  case  where  the  affidavits  on  engineer- 
ing points  are  conflicting,  the  court  wiU  seek  for 
the  professional  assistance  of  some  impartial 
engineer,  to  form  a  decision  upon  them.  Manser 
V.  Northern  and  Eastern  Counties  Ry.,  2  Railw. 
Cas.  380  ;  5  Jur.  983. 

The  act  of  parliament  authorised  the  railway 
company  to  carry  its  railway  over  any  roail  by 
means  of  an  arch  sixteen  feet  above  the  sui*face 
of  the  road.  This  was  done  by  the  company, 
who,  at  the  same  time,  lowered  the  road  to  meet 
the  required  height,  and  thereby  the  road  became 
flooded.  Before  the  act  was  passed,  the  consent 
of  the  trustees  of  the  road  was  obtained,  on  con- 
dition that  the  road  should  not  be  prejudiced ; 
but  no  special  proviso  was  inserted  in  the  act : — 
Held,  that  the  trustees  of  the  road  were  precluded 
from  obtaining  relief,  there  being  no  express 
clause  restricting  the  usual  powers  given  to  rail- 
way companies.  ALdred  v.  North  MiMand  Ry., 
1  Railw.  Cas.  404  ;  3  Jur.  244. 

Asoent  and  Approaehei  of  Bridge.] — ^The  pro- 
viso in  8.  16  of  the  Railways  Clauses  Act,  1845, 
that  in  the  exercise  of  their  powers  the  company 
shall  do  as  little  damage  as  may  be,  and  shall 
make  satisfaction  to  all  parties  interested  for  all 
damages  sustained  by  them,  applies  only  to  cases 
of  damage  to  individuals  for  which  compensation 
may  be  made,  and  does  not  control  the  enactment 
in  s.  51),  as  to  the  ascent  of  bridges  over  the  line. 
Reg.  V.  E/jst  and  West  India  Docks,  2  £1.  k  BL 
466  ;  1  C.  L.  R.  496  ;  22  L.  J.,  Q.  B.  380  ;  17  Jur. 
1181  ;  1  W.  R.  409. 

Where,  in  consequence  of  a  company  raising 
the  level  o^  its  railway  within  the  limits  of 
vertical  deviation,  it  became  necessary  to  raise 
the  height  of  a  bridge  over  which  a  road  was  to 
be  carried  : — Held,  that  there  was  no  restriction 
as  to  the  powers  of  the  company  to  alter  the 
levels  of  the  approaches  to  the  bridge,  provided 
the  land  to  be  affected  was  included  in  the  plans 
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and  sections  deposited,  or  mentioned  in  the  books 
of  reference,  and  that  full  satisfaction  was  made 
to  all  parties  interested  for  the  damage  sustained. 
Beardmer  v.  L.  Sf  N,  W.  Ry,,  1  Macn.  &  G.  112  ; 
1  H.  &  Tw.  161  ;  6  Railw.  Cas.  728  ;  18  L.  J.,  Ch. 
432  ;  18  Jur.  327. 

By  8.  41  of  a  railway  act.  it  was  enacted,  that 
where  any  part  of  any  road  should  be  rendered 
impassable  by  the  operations  for  making  the 
railway,  the  company  should  cause  another  road 
to  be  made  as  convenient,  and  in  the  case  of  a 
turnpike-road,  the  temporary  road  should  be  set 
out,  and  the  principal  road  restored  within  six 
months  from  the  commencement  of  the  opera- 
tion. By  s.  42,  where  the  railway  should  cross 
any  turnpike-road,  either  the  turnpike-road 
should  be  carried  over  the  railway,  or  the  railway 
should  be  carried  over  the  turnpike-road,  by 
means  of  a  bridge,  of  such  construction  as  is 
thereinafter  mentioned.  By  s.  47,  where  any 
bridge  shall  be  erected  for  carrying  any  turnpike- 
road  over  the  railway,  the  road  over  such  bridge 
shall  be  formed,  and  shall  at  all  times  be  con- 
tinued of  such  width,  as  to  leave  a  clear  space 
between  the  fences  of  such  road  of  not  less  than 
fifteen  feet.  The  company  lifted  the  roail  over 
the  railway  by  a  bridge,  thirty  feet  wide  between 
the  parapets,  and  with  approaches  twenty-four 
feet  wide  : — Held,  that,  though  that  part  of  the 
road  which  might  strictly  be  calletl  the  bridge, 
need  not  be  wider  than  fifteen  feet,  the  doctrine 
that  the  approaches  form  part  of  the  bridge  did 
not  apply  in  this  case.  Heg,  v.  Birmingham  and 
GlouceHer  Ry,,  1  G.  &  D.  324 :  2  Bailw.  Cas. 
694  ;  2  Q.  B.  47  ;  10  L.  J.,  Q.  B.  322  ;  4  Jur.  966. 


ImpoMibility  of  Performanoe.] — A  local 


board  of  health  withdrew  its  opposition  to  a 
railway  bill  upon  the  insertion  in  the  act  of  a 
clause  providing  that  no  bridge  carrying  a  road 
over  the  railway  within  their  district  should  have 
an  approach  with  a  slope  of  more  than  one  in 
thirty.  The  making  a  slope  of  one  in  thirty 
required  an  encroachment  on  the  land  of  a  person 
who  obtained  an  injunction  to  prevent  such 
encroachment,  and  the  company  thereupon  made 
a  bridge  with  a  slope  of  one  in  twenty  : — Held, 
that  the  company  must  not  have  a  bridge  with 
a  slope  of  more  than  one  in  thirty,  and  that  it 
was  no  answer  to  say  that  this  requisition  could 
not  be  complied  with  without  stopping  the  rail- 
way. Att.'Qtm.  V.  Mid-Kent  Ry.,  L.  R.  3  Ch. 
100  ;  16  W.  R.  258. 

Public  Footpath— Level  Croiiing  on  Embank- 
ment—Obligation to  bnild  Bridge.]— Sect.  46 
of  the  Railways  Clauses  Act,  1845,  imposes  no 
obligation  on  a  railway  company  to  carry  a  public 
footpath  by  means  of  a  bridge  over  a  railway  on 
an  embankment  in  a  case  wherc  such  footpath 
crosses  the  railway  on  a  level.  R-eg,  v.  Bexley 
Heath  Ry,,  65  L.  J.,  Q.  B.  469  ;  [1896]  2  Q.  B.  74  ; 
74  L.  T.  540  ;  44  W.  R.  501 ;  60  J.  P.  454— C.  A. 

Over  other  Sailway— Consent  of  Owner.] — 
By  an  act  a  company  was  empowered  to  make  a 
railwiiy  over  lands  to  a  certain  point ;  and  it 
was  enacted  that  nothing  in  the  act  should 
authorise  the  company  to  enter  the  ,lands  of  any 
person,  without  the  previous  consent  of  the 
owner  ;  and  that,  in  every  case  in  which  the 
railway  should  cross  any  other  railway,  the  com- 
munication between  the  two  railways,  in  case  of 
disagreement,  should  be  made  in  such  manner 
as  should  be  directed  by  two  engineers  (one  to 


be  chosen  by  each  party)  and  an  umpire,  vrhose 
decision  should  be  binding  on  all  parties  ;  pro- 
vided, that  the  engineer  of  the  company,  if  the 
owner  of  the  railway  to  be  crossed  should,  for 
twenty-one  days  after  notice,  neglect  to  appoint 
an  engineer  on  his  behalf,  should  have  power  to 
make  such  communication  as  he  should  think 
proper ;  that  the  company  should  make  satis- 
faction for  damage  occasioned  by  such  crossing, 
and  should  have  full  power  at  all  times  to  croaa 
such  railway  by  means  of  such  communication  : 
— Held,  that  the  consent  in  writing  of  the  owner 
of  a  railway  intended  to  be  crossed  by  another 
railway  was  necessary.  Clarence  Ry.  v.  Great 
North  of  England  Ry.,  13  M.  &  W.  706  ;  3  Railw. 
Cas.  426  ;  7  Jur.  65.  S.  P.  and  S,  C\,  3  G.  &  D. 
389  ;  4  Q.  B.  46  ;  12  L.  J.,  Q.  B.  145. 

The  defendants,  not  being  possessed  of  com- 
pulsory powers  for  taking  land  for  the  purpose 
of  a  railway,  and  it  being  necessary  for  them,  in 
order  to  complete  their  line,  to  cross  the  plain- 
tifiEs'  railway,  gave  notice  of  their  intention  of 
crossing  the  same,  but  were  restrained  by  injunc- 
tion from  so  doing  until  the  question  of  a  right 
could  be  decided  at  law.    They  had  entered  into 
a  contract  with  an  owner  of  land  on  one  side  of 
the  plaintiffs'  railway,  by  which  a  way  leave 
was  to  be  granted  if  the  line  were  completed 
within  a  certain  time  ;  but  this  injunction  would 
render  it  iinpossible  for  them  to  complete  their 
contract : — Held,  that  the  injunction  should  be 
dissolved  so  far  as  to  enable  the  defendants  to 
complete  their  contract.     Clarence  Ry.  v.  Qre^tU 
North  of  England  Ry.,  2  Railw.  Cas.  763  ;  6  Jur. 
269. 

Over  Canali.] — ^A  company  was  empowered  to 
do  all  works  necessary  and  convenient  for  con- 
structing a  railway,  and  among  others  to  cross 
canals  and  make  embankments  in  the  line  ;  and 
in  particular  to  cross  a  canal  of  which  the 
defendants  were  the  proprietors,  and  to  make  an 
embankment  over  a  valley  near  the  same  place. 
Subsequent  clauses  in  the  act  restricted  the 
company  from  doing  anything  which  should 
obstruct  the  navigation  of  the  canal,  or  any  part 
thereof,  and  specified  the  height  and  dimensions- 
of  any  bridge  to  be  made  and  maintained  for 
carrying  the  railway  over  the  canal.  The  com- 
pany, for  the  purix)se  of  transporting  earth  from 
the  higher  lands  on  the  south  to  the  lower  land 
on  the  north  side  of  the  canal  for  constructing 
an  embankment,  erected  a  temporary  bridge 
over  the  canal,  supported  partly  on  piles  driven 
into  the  bed  of  the  canal : — Held,  that  the  clause 
empowering  the  railway  company  to  cross  canals 
in  the  progress  of  their  works  was  not  restricted 
by  the  sul^equent  clauses  which  applied  to  per- 
manent bridges.  London  and  Birmingham  Ry. 
V.  Grand  Junction  Canal  Co.,  1  Railw.  Cas.  224. 

Although  a  railway  company  is  not  to  act 
capriciously  in  regard  to  carrying  out  the  powers 
of  an  act  of  parliament,  the  act  constitutes  it 
the  judge  of  the  most  convenient  mode  of  con- 
ducting the  works.    lb. 

Over  Sivere— Kotioet  to  Owners.] — In  an 
action  by  an  owner  of  a  vessel  navigating  a 
public  river,  against  a  railway  company,  the 
declaration  charged  the  company  with  filling  up 
and  obstructing  a  part  of  the  bed  of  the  river,, 
penning  back  the  water,  and  preventing  it  from 
flow^ing  in  its  accustomed  channel  and  course 
in  so  ample  a  manner  as  it  otherwise  would  have 
done,  and  preventing  the  plaintiff  from  passing 
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along  and  navigating  that  part  of  the  river. 

Plea,  that  the  company  had  done  the  matters 

complained    of   under    their   special   act,    and 

under  the  Lands  Clauses  Act  and  the  Railways 

Clauses  Act ;   that  plans   and   books  of  refer- 

ence   were    deposited    with  the    clerk   of  the 

peace ;  that  the  part  of  the  bed  of  the  river 

which  was  obstructed    was   among  the   lands 

delineated  on  the  plans,  and  described  in  the 

books  of  reference  ;  and  that  the  company,  for 

the  purpose  of  constructing  the    railway,  and 

under  and  by  virtue  of  the  powers  and  provisions 

mentioned  in  their  special  act  and  the  acts  of 

parliament    therewith    incorporated,    and    not 

otherwise,  entered  upon  the  same  part  of  the  bed 

of  I  he  river,  and  constructed  part  of  the  railway 

thereon,  the  same  being  necessary  for  the  purpose 

of  making  the  railway.    Issue  thereon  : — Held, 

that  the  company  was  not  bound  under  their 

plea  to  shew  that  all  notices  reijuired  by  the 

acts  for  the  purchase  of  such  part  of  the  river 

from  the  owners  of  the  bed  of  it  had  been  given, 

and  all  other  things  done  which  were  requisite 

to  vest  that  part  of  the  bed  of  the  river  in  the 

company.      Abraham  v.  G.  A".  i?y.,  16  Q.  B. 

686  ;  20  L.  J.,  Q.  B.  322  ;  15  Jur.  855. 


What  Biven.]— Held,  secondly,  that  the 


first  clause  of  s.  16  of  8  &  9  Vict.  c.  16,  includes 
navigable  rivers  as  well  as  rivers  not  navigable, 
and  therefore  the  company  w^as  authorised  by  it 
to  construct  their  railway  upon  the  bed  of  the 
navigable  part  of  the  river.    lb. 

BemoTal  of  D^brii  of  Broken  Bridge.]- 


The  North  British  Railway  (New  Tay  Bridge) 
Act,  1881,  gave  the  North  British  Railway 
authority  to  erect  a  new  bridge  over  the  Tay  a 
little  higher  up  the  river  than  one  blown  down 
on  28th  December,  1879.  S.  21  of  this  act  pro- 
vided, **■  The  company  shall  abandon  and  cause 
to  be  disused  as  a  railway  so  much  of  the  North 
British  Railway  as  lies  between  the  respective 
points  of  junction  therewith  of  railway  No.  1 
and  railway  No.  2 ;  and  shall  remove  the  ruins 
and  ddbris  of  the  old  bridge,  and  all  obstructions 
interfering  with  the  navigation  caused  by  the 
old  bridge,  to  the  satisfaction  of  the  board  of 
trade."  The  magistrates  of  Perth,  whose  juris- 
diction extends  down  the  river  to  within  about 
three  miles  of  the  old  bridge,  raised  an  action 
for  declarator  and  implement : — Held  (1)  that 
the  special  act  impos(xl  an  absolute  obligation 
to  remove  the  old  ruins  and  debris  of  the  old 
bridge  ;  and  s.  21  did  not  give  the  board  of 
trade  a  discretionary  power  to  dispense  with  the 
performance  of  any  part  of  this  obligation  ;  and 
it  followed  that  the  respondents  had  an  interest 
to  obtain  a  declarator  as  to  the  extent  of  the 
obligation ;  but  (2)  dissenting  from  the  judg- 
ment of  the  court  below,  the  obligation  did  not 
become  immediately  prestable ;  and  (3)  the 
im|)ort  of  the  expression  "  to'  the  satisfaction  of 
the  board  of  trade  "  was,  that  though  not  bound 
to  submit  their  plans  of  removal,  including  the 
time  and  manner,  yet,  as  a  matter  of  prudence, 
the  company  ought  to  do  so  ;  (4)  that  in  the 
circumstances  it  would  be  inexpedient,  though 
hardly  incompetent,  to  do  more  now  than  simply 
ordain  the  company  to  remove  the  whole  ruins 
and  d(2bris  in  terms  of  s.  21,  for  to  order  the 
removal  "  forthwith  "  might  unduly  hamper  the 
discretion  of  the  board  of  trade ;  and  if  the 
company  were  guilty  of  undue  delay  in  applying 
to  the  board  of  trade  ;  or  if  they  should  procee»i 


at  their  own  hand  so  as  to  cause  obstruction  to 
navigation  ;  or  if  after  obtaining  the  sanction  of 
the  board  of  trade  to  some  scheme  of  removal, 
they  failed  to  properly  execute  it,  or  any  con- 
ditions attached,  the  respondents,  on  application 
to  the  court  had  an  effective  remedy,  ^^orth 
Britith  By.  v.  Perth  (^Protott),  10  App.  Cas. 
679— H.  L.  (Sc.) 


Opening  Span — ^Detention  of  Veiiel.] — 


A  railway  company  carried  its  line  over  the 
river  D.,  which  was  a  navigable  river,  by  a 
bridge  with  an  opening  span : — Held,  that  the 
railway  company  were  not  bound,  by  s.  15  of  the 
Railway  Glauses  Act,  1863,  to  open  the  bridge 
for  a  barge  with  a  mast  so  constructed  that  it 
could  be  lowered,  and  that  refusing  to  open  the 
bridge  for  such  a  vessel  was  not  a  detention 
within  the  meaning  of  the  act.  West  Lanca- 
shire By.  V.  Iddan,  49  L.  T.  600 ;  48  J.  P.  199. 

Befasal  to  Constmot — Bemedy.] — A  company 
was  required  to  construct  a  bridge  over  a  public 
river,  so  as  to  leave  the  same  width  of  waterway 
under  the  same  as  then  existed  at  the  point 
where  the  river  was  crossed,  and  so  that  there 
should  be  a  clear  height  of  five  feet  above  the 
ordinary  level  of  the  river  ;  provided,  that,  after 
notice  given  to  the  company  by  an  owner  or 
occupier  of  lands  adjoining  the  railway,  that  the 
bridge  was  not  made  according  to  the  true  intent 
and  meaning  of  the  act,  it  should  be  lawful  for 
such  owner  or  occupier  to  apply  for  and  obtain 
an  oi'der  from  a  justice  of  the  peace,  enabling 
such  person  to  make  such  bridge  accordingly,  the 
expenses  to  be  defraye<l  by  the  company.  The 
company  was  constructing  a  bridge  which  did 
not  comply  with  either  of  these  provisions,  where- 
upon a  landowner  gave  them  notice,  requiring 
them  to  construct  a  bridge,  leaving  the  former 
width  of  waterway,  and  the  clear  height  of  five 
feet  above  the  water,  in  the  terms  of  the  act. 
The  company  replied  that  they  would  do  the 
first,  and  would  accept  process  as  to  the  second. 
They  afterwards  made  the  bridge  of  the  required 
height,  and,  to  preserve  the  same  width  of  water- 
way, commenced  cutting  the  banks  of  the  river, 
which  they  afterwards  discontinued.  To  subse- 
quent applications  to  proceed  with  the  work  they 
retumea  no  answer : — Held,  that  these  facts 
amounted  to  a  refusal  to  do  what  was  demanded, 
and  that  the  applicant  was  entitled  to  a  manda- 
mus, notwithstanding  the  powers  given  him  of 
applying  to  a  justice.  Reg.  v.  Norwich  and 
JHrandoH  By.,  4  Railw.  Cas.  112  ;  3  D.&  L.  385  ; 
15  L.  J.,  Q.  B.  24. 

Over  Beads — Span— Headway.] — On  the  plans 
depositetl  by  the  promoters  of  a  railway  with  the 
clerk  of  the  peace,  a  bridge  of  which  it  was  pro- 
posed to  carry  the  line  across  a  turnpike  road 
was  described  as  having  a  span  of  forty -five  feet : 
— Heltl,  that  under  the  Railways  Clauses  Act, 
s.  13,  the  company  was  bound  to  make  an  arch 
conformably  to  the  description  in  the  plan,  and 
was  not  at  liberty  to  build  it  with  a  span  of  only 
thirty-five  feet.  Att.-Oen.  v.  Tewkesbury  aiid 
Malcern  By.,  1  De  G.  J.  &  S.  423  ;  32  L.  J.,  Ch. 
482  ;  9  Jur.  (N.8.)  682  ;  8  L.  T.  682. 

A  bridge,  forming  part  of  the  line  of  railway 
itself,  is  an  engineering  work,  within  s.  14.    lb. 

The  effect  of  s.  51  of  the  Railways  Clauses  Act, 
1845,  taken  in  conjunction  with  s.  49,  is  that  if 
the  average  available  width  for  the  passage  of 
carriages  on  any  road  is  more  than  thirty-fivQ 
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feet,  the  road  may  be  narrowed  to  thirty- five 
feet  under  the  arch ;  where  it  is  less,  the  arch 
mav  be  made  the  same  width  as  the  road,  so  that 
it  be  not  less  than  twenty  feet  wide ;  if  the  road 
is  afterwards  widened,  the  arch  must  be  widened 
in  proportion  up  to,  but  not  beyond,  thirty-five 
feet.  Reg.  v.  Righy,  6  Bailw.  Cas.  479  ;  14  Q.  B. 
687  ;  19  L.  J.,  Q.  B.  153  ;  14  Jur.  329. 

In  this  reckoning,  footpaths  are  not  to  be  taken 
into  account.    lb. 

By  its  special  act,  passed  in  1872,  a  railway 
company  whose  line  was  made  in  1857,  was 
authorised  to  divert  a  road  crossing  its  line  on 
the  level,  and  to  carry  it  under  the  line  by  a 
bridge,  and  the  soil  of  the  diverted  road  was  to 
belong  to  the  company.  The  new  road  and 
bridge  were  to  be  in  accordance  with  the  depo- 
sited plans  and  sections,  which  shewed  a  total 
height  from  the  road  to  the  rails  on  the  bridge  of 
sixteen  feet,  three  inches,  but  did  not  mention 
the  height  of  headway.  The  special  act  incor- 
porated the  Lands  Clauses  Act,  1846,  and  the 
Railways  Clauses  Act,  1845  (s.  49  of  which 
provides  that  all  bridges  shall  have  a  headway  of 
fifteen  feet),  and  it  provided  that  nothing  in  the 
special  act  should  exempt  the  company  from  the 
provisions  of  the  general  acts.  It  also  gave  the 
company  power  to  deviate  from  the  deposited 
sections  to  the  extent  of  five  feet.  The  company, 
without  altering  the  levels  of  the  line  (no  such 
alteration  being  shewn  on  the  deposited  plans), 
made  the  bridge  of  the  prescribed  height  of 
sixteen  feet,  three  inches,  but  with  a  headway  of 
only  fourteen  feet,  and  that  partly  gained  by 
carrying  the  road  below  the  level  of  the  adjoin- 
ing land,  so  that  at  times  it  was  flooded  from  an 
open  ditch  near  the  line,  and  became  impassable. 
If  the  surface  of  the  road  was  raised  one  or  two 
feet,  all  serious  inconvenience  from  flooding 
would  be  removed,  and  a  headway  of  twelve  or 
thirteen  feet  would  be  suflScient  foV  the  trafiSc  of 
the  district.  On  an  information  at  the  relation 
of  the  road  survevors  : — Held,  that  the  attomev- 
general  was  entitled  to  an  injunction  restraining 
the  company  from  making  or  maintaining  the 
bridge  with  less  headway  than  fifteen  feet,  or 
any  bridge  which,  by  reason  of  the  road  there- 
under being  of  too  low  a  level,  might  cause  the 
road  to  be  floodetl.  Att.-Oen.  v.  Fitrness  Ry.j  47 
L.  J.,  Ch.  776  ;  38  L.  T.  555  :  26  W.  R.  650. 

Sect.  9  of  the  London  and  Southampton  Rail- 
way Act  empowered  the  company  to  make  in, 
upon,  across,  under,  or  over  any  land,  streets, 
hills,  valleys,  and  roads,  such  inclinecl  planes, 
tunnels,  embankments,  bridges,  arches,  and  piers 
as  the  company  should  think  proper,  according 
to  the  provisions,  and  subject  to  the  restrictions 
of  the  act.  Sect.  74  provided,  that  where  any 
bridge  should  be  erected  by  the  company  for  the 
purpose  of  carrying  the  railway  over  or  across 
any  turnpike  road,  or  other  public  highway,  the 
span  of  the  arch  thereof  should  be  of  such  width 
as  to  leave  a  clear  and  open  space  under  every 
such  arch  of  not  less  than  fifteen  feet.  Sect.  77 
provided,  that  where  any  part  of  any  carriage  or 
horse-road  should  be  found  neccFsary  to  be  cut 
through,  diverted,  sunk,  &c..  the  company  should 
previously  thereto  cause  a  sufticient  road  to  be 
made  instead  thei*eof ,  as  convenient  for  passengers 
and  carriages  as  the  road  to  be  cut  through. 
The  company  erected  a  bridge  over  a  turnpike 
road  at  a  place  where  the  width  of  the  then 
existing  road  was  forty  feet,  but  the  bridge 
crossing  obliquely,  and  the  piers  being  built  on 
the  road,  the  passage  under  the  arch  was  only 


twenty-four  feet  for  the  length  of  one  hundred 
and  sixty  feet : — Held,  that  the  restrictions  of 
s.  77  applied  only  to  a  case  where  a  road  might 
be  either  temporarily  or  permanently  diverted, 
and  that  under  s.  9,  the  company  might  build 
any  piers  or  necessary  buildings  for  a  bridge, 
provided  they  left  a  width  under  such  bridge  of 
fifteen  feet,  as  provided  by  s.  74.  Att.-Oeti.  v. 
London  and  Southampton  Ry.,  1  Railw.  Cas.  302  ; 
9  Sim.  78  ;  7  L.  J.,  Ch.  15. 

7or  Purpoiet  of  Station.]  —  By  local  acts, 
paving  commissioners  of  a  parish  were  em- 
powered to  remove  obstructions  from  houses  and 
buildings  abutting  near  any  streets  which,  in 
their  judgment,  should  obstruct  the  circulation 
of  light  and  air,  or  be  inconvenient  to  passen- 
gers. An  act  establishing  the  Northern  and 
Eastern  Railway  Company  empowers  them  to 
construct  arches  over  the  railway,  or  other  works, 
streets,  &c.,  and  upon  the  railway,  or  any  lands 
adjoining  or  near  thereto,  to  erect  stations.  By 
another  act,  amending  the  former,  the  company 
was  empowered  to  provide  a  station  and  depot 
near  the  London  terminus  of  the  Eastern  Coun- 
ties Railway ;  and  it  was  enacted,  that  all  the 
**  clauses,  powers,  provisions,  directions,  regula- 
tions," &c.,  contained  in  the  former  act  should 
apply  to  the  purchase  of  land  and  buildings  for 
the  railway  and  also  for  the  station.  It  was  also 
enacted  that  nothing  in  that  act  should  extend  to 
prejudice,  derogate  from,  &c.,  the  privilege  of  any 
parish  over  which  the  railroad  should  pass,  under 
the  local  acts : — Held,  that  the  Northern  and 
Eastern  Counties  Railway  Company  was  em- 
powered by  the  above  acts  to  arch  over  public 
thoroughfares  in  the  parish  not  only  for  the  con- 
struction of  the  railway  itself,  but  also  for  the 
erection  of  a  station.  Att.-Gen.  v.  Eastern 
Counties  Ry.,  10  M.  &  W.  263  ;  12  L.  J.,  Ex.  106. 

An  information  was  filed,  at  the  relation 
of  one  of  the  commissioners  appointed  under 
12  Geo.  3,  and  57  Geo.  3,  against  the  Eastern 
Counties  Railway  Company  and  the  Northern 
and  Eastern  Railway  Company,  for  the  purixiee 
of  restraining  it  by  injunction  from  constructing 
or  making  any  covering  or  building  over  certain 
streets  and  courts  within  the  jurisdiction  of  the 
said  acts.  The  defendants  were  desirous  of 
building  a  station,  and  for  that  purpose  pro- 
ceeded under  the  powere  of  its  act  to  arch  over 
certain  streets  within  the  jurisdiction  of  the  said 
paving  commissioners.  The  Court  of  Exchequer 
having  certified  that  the  defendants  were  entitled 
(if  it  was  necessary  or  reasonably  convenient  for 
the  constniction  of  a  station  and  proper  ware- 
houses) to  construct  such  coverings  or  buildings, 
by  arches  or  otherwise,  over  the  streets  within 
the  jurisdiction  of  the  paving  commissioners  : — 
Held,  that  the  fact  of  the  commencement  of  the 
works  by  the  defendants  was  sufiicient  proof  of 
the  necessity  for  and  the  convenience  of  such 
buildings.  Att.-  Gen.  v.  Eastern  Counties  Ry.,  2 
Railw.  Cas.  823. 

Lowering  Boad.] — ^A  company  was  empowered 
to  raise  or  lower  any  roads  or  ways,  in  order  the 
more  conveniently  to  carry  the  same  over  or 
under,  or  by  the  side  of  the  railway  ;  and  where 
any  bridge  should  be  erected  by  the  company 
over  any  public  carriage-road,  not  being  a  turn- 
pike-road, the  centre  of  the  arch  must  be  of  a 
height  from  the  surface  of  the  road  of  not  less 
than  sixteen  feet.  Nothing  in  the  act  was  done 
to  derogate  from  any  of  the  rights  or  privileges 
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of  any  parish  over  which  the  railway  should  pass, 
.acting  under  any  local  act.  By  a  local  paring 
act  it  was  enacted,  "  that  no  person  shall  alter 
the  form  of  any  pavements  which  shall  be  now 
made  by  virtue  of  this  act  without  the  consent 
of  the  commissioners,  or  in  any  wise  encroach 
thereon,  or  put  up  any  posts,  boards,"  &c. ; — 
Held,  that  the  company  was  entitled,  in  carrying 
the  railway  by  a  bridge  over  a  street  under  the 
control  of  the  commissioners,  to  lower  the  street 
so  as  to  give  the  height  to  the  centre  of  the  arch 
required  by  the  statute.  Reg.  v.  Eastern  Counties 
My.,  3  Railw.  Cas.  22  ;  2  G.  &  D.  1 ;  2  Q.  B.  569  ; 
11  L.  J.,  Q.  B.  178  ;  6  Jur.  820. 

A  company  was  empowered  to  divert,  raise, 
sink,  or  deepen  any  roads,  in  order  to  carry  the 
same  over,  under,  or  by  the  side  of  the  railway. 
By  another  act,  enabling  them  to. vary  their  line, 
they  were  authorised  to  carry  the  line  of  railway 
across  a  turnpike-road,  by  means  of  a  bridge  of 
the  width  of  thirty  feet  at  the  least,  and  for  that 
purpose  to  lower  the  bed  of  the  road,  provided, 
that,  in  case  it  should  be  expedient  to  lower  the 
surface  of  the  road,  it  should  not  be  lawful  for 
the  company  to  lower  or  alter  the  bed  of  the 
road,  unless  the  same  should  be  lowered  on  both 
sides  of  such  bridge,  so  as  to  leave  a  certain 
inclination,  and  that  the  company  should  make 
all  new  fences,  and  relay  and  re-form  the  road. 
The  company  made  a  bridge  thirty  feet  wide 
over  a  turnpike-road  forty-two  feet  wide,  consist- 
ing of  thirty  feet  carriage-way,  and  two  footways 
of  six  feet  each.  They  lowered  the  carriage-way 
of  the  road,  but  left  the  footways  at  their  original 
leveL  On  the  trial  of  traverses  to  a  return  to  a 
mandamus  which  had  issued  to  the  company  to 
re-form  the  road,  and  to  lower  it  the  whole  width 
of  forty-two  feet,  the  jury  found — first,  that  the 
company  had  not  so  lowered  the  road  ;  secondly, 
that  they  had  re-formed  the  road  in  compliance 
with  the  act ;  and,  thiixUy,  that  the  road  made 
by  the  company  was  more  commodious  to  the 
public  than  if  the  whole  road  had  been  lowered 
to  the  full  width  of  forty-two  feet.  The  queen's 
bench  held,  that  the  word  "road"  meant  the 
whole  road,  including  footpaths,  and,  therefore, 
that  the  company  had  not  re-formed  the  road  as 
required  by  the  act,  and  that  the  finding  of  the 
jury  upon  the  issue,  as  to  its  being  more  com- 
modious, was  not  sufficient  to  dispense  with  a 
compliance  with  the  language  and  meaning  of 
the  act.  Manchester  and  Leeds  By.  v.  Reg.,  3 
Railw.  Cas.  633 ;  3  G.  &  D.  269  ;  3  Q.  B.  628  ; 
10  L.  J.,  Q.  B.  266. 

Held,  by  the  exchequer  chamber,  that  it  was 
not  a  good  return  to  the  mandamus,  that  the 
carriage-road  and  footpath,  as  they  now  exist,  are 
more  commodious  and  convenient  to  the  public, 
&c.,  than  if  lowered  as  requii-ed  by  the  writ.    lb. 

But  held,  that  by  the  words  "  bed  of  the  turn- 
pike-road" the  act  intended  that  the  carriage- 
road  only  should  be  lowered,  and  that  the  full 
breadth  of  the  foimer  carriage-road  was  not 
intended  to  be  preserved  under  the  bridge,  but 
only  as  to  the  part  of  the  road  lowered  as  it 
descended  to  the  bridge  on  one  side  and  ascended 
from  it  on  the  other.    Jb. 

Xzpense  of  Bepair— Beoovery  of.]— The  defen- 
dants' predecessors  in  title  obtained  an  act  for  the 
formation  of  a  road  which  was  to  pass  under  a 
railway  by  means  of  a  bridge.  By  the  act  it 
was  provided  that  the  undertakers  should  not 
enter  upon  or  interfere  with  the  railway,  or 
execute  any  work  whatsoever  under  or  affecting 


the  same,  until  they  should  have  delivered  to  the 
company  plans,  drawings,  and  specifications  of 
the  works  intended  to  be  executed  under  or 
affecting  the  railway  and  works  thereof,  such 
plans,  &c.,  to  describe  the  manner  of  executing 
the  intended  works,  and  the  materials  to  be  used 
for  the  purpose,  nor  until  those  plans,  &c.,  should 
have  been  examined  and  approveid  by  the  engineer 
of  the  company ;  and  that  '*  the  same  works  should 
be  executed  and  thereafter  maintained  by  the 
undertakers  at  their  sole  expense  in  all  things, 
according  to  such  approved  plans,  &c.,  under  the 
superintendence  and  to  the  reasonable  satisfac- 
tion of  the  engineer  of  the  company."  And  it 
was  further  provided  that  the  undertakers  should 
from  time  to  time  be  responsible  for  and  make 
good  to  the  company  all  costs,  losses,  damages, 
and  expenses  which  might  be  occasioned  to  the 
company  by  reason  of  the  execution  or  failui  e  of 
any  of  the  intended  works,  or  of  any  act  or 
omission  of  the  undertakers.  The  bridge  was 
accordingly  constructed  of  brick  piers  and  iron 
pillars,  of  iron  girders  resting  upon  the  piers 
and  pillars,  and  of  timber  and  woodwork.  In 
the  construction  of  the  bridge,  the  brick  and 
ironwork  was  done  by  the  defendants'  prede- 
cessors in  title,  under  the  superintendence  of  the 
plaintiffs'  engineer.  The  timber  and  woodwork, 
the  superstructure,  was  done  by  the  plaintiffs' 
engineer  at  the  expense  of  the  undertakers,  and 
with  materials  provided  by  them.  The  structure 
was  completed  in  1864.  In  1872  certain  repairs 
became  necessary  to  the  superstructure  of  the 
bridge,  which  repairs  were  executed  by  the 
company,  who  claimed  to  be  reimbursed  their 
outlay  in  so  doing  by  the  defendants,  although 
the  defendants  had  had  no  notice  nor  any  know- 
ledge or  means  of  ascertaining  that  the  repairs 
were  necessary  : — Held,  that  the  plaintiffs  were 
not  entitled  to  recover  the  expenses  so  incurred. 
L.  Sf  S.'W.  Ry.  V.  Flower,  45  L.  J.,  C.  P.  54  ; 
1  C.  P.  D.  77  ;  33  L.  T.  687. 

Temporary  Bridge.] — Sect.  94  of  a  railway  act 
empowered  a  company,  subject  to  the  restrictions 
imposed  by  the  act,  to  make  and  maintain  the 
railway,  and  to  construct  in,  under,  upon,  across, 
or  over  any  hills,  valleys,  roads,  rivers,  canals, 
brooks,  or  streams,  or  other  waters,  such  embank- 
ments, bridges,  aqueducts,  and  conduits,  either 
temporaiy  or  permanent,  and  to  erect  and  con- 
struct such  buildings,  engines,  machinery,  appa- 
ratus, and  other  works  and  conveniences  for  the 
purposes  of  the  act,  as  the  company  shall  think 
proper.  The  railway  company  having  commenced 
the  building  of  the  permanent  bridge,  erected  a 
temporary  bridge  adjoining  to  the  pennanent 
bridge,  which  was  used  partly  for  building  that 
bridge,  and  partly  for  conveying  earth  and 
materials  across  the  river.  On  the  application 
of  a  navigation  company  to  restrain  the  erecting 
of  a  temporary  bridge  across  the  navigation, 
or  of  anything  impeding  the  navigation  in  a 
manner  not  authorised  by  the  act : — Held,  that, 
subject  to  the  restrictions  of  the  act,  s.  94  ought 
to  be  literally  carried  into  effect.  That  the  rail- 
way company  had  the  power  of  erecting  such  a 
temporary  bridge,  the  power  being  exercised 
reasonably  and  bonft  fide.  That,  in  construing 
such  power  with  a  view  to  its  reasonable  and 
bonft  fide  exercise,  regard  must  be  had  to  the 
peculiar  purpose  for  which  the  permanent  bridge 
WHS  designed.  That,  the  temporary  bridge  being 
of  the  dimensions  specified  in  the  act,  and  a 
navigable    waterway    being    left   as    required 
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thereby,  the  same  was  lawfully  erected  under 
s.  94,  for  the  bonsL  fide  purpose  of  building  the 
permanent  bridge.  That  the  temporary  bridge 
being  erected  and  used  for  a  lawful  purpose 
might  also  be  used  for  other  purposes,  for  which 
alone  it  could  not  have  been  erected.  That, 
subject  to  the  restrictions  of  the  act,  the  com- 
pany acting  bon4  fide,  was  constituted  the  judge 
of  the  mode  of  executing  its  works.  Circum- 
stances upon  which  the  court  was  of  opinion 
that  the  temporary  bridge  was  reasonably  and 
bou&  fide  erected.  Priestly  v.  Marwli^jster  and 
Leeds  By.,  2  Railw.  Cas.  134 ;  4  Y.  &;  CoU.  62. 
Sei'.  also  1  Railw.  Cas.  576. 

Acts  of  parliament,  giving  railway  companies 
power  to  build  bridges,  must  be  expounded  with 
reference  to  the  peculiar  mode  of  construction  of 
bridges  in  railways.    lb, 

Frojeeted  Soad  not  Finiihed.]  —  In  1850  a 
meeting  of  landowners  was  held,  for  the  con- 
struction of  a  private  road  from  A.  to  join  a 
turnpike-road  at  point  G.  In  1854  the  road  was 
constructed  as  far  as  D.,  which  was  within 
250  yaids  of  the  proposed  point  of  junction 
when  the  works  were  suspended.  The  pro- 
prietors of  the  new  road,  however,  entered  upon 
the  remaining  land,  cut  down  the  trees,  and 
marked  out  the  proposed  line  of  road.  In  1853 
a  railway  company  was  projected,  and  the  plans 
deposited,  shewing  that  at  the  proposed  point 
of  junction  of  the  new  road  with  the  turnpike- 
i-oad  the  turnpike-road  would  be  I'aised  several 
feet.  The  new  roatl  was  not  referred  to  in  the 
deposited  plans,  and  in  1854  the  act  passed 
without  making  any  provision  in  respect  of  it. 
The  new  road  was  afterwards  completed  through- 
out, and  opened  for  traffic  in  1855.  From  point 
D.  to  the  point  of  junction  with  the  turnpike- 
road  the  gradient  of  the  new  road  was  very 
steep  ;  And  assuming  the  company  to  have  con- 
structed its  line  by  raising  the  turnpike-road, 
according  to  the  deposited  plans,  the  junction  at 
point  D.  would  have  been  impracticable.  The 
company  subsequently  constructed  its  line,  but, 
instead  of  raising  the  turnpike-road  according  to 
itj^  deposited  plans,  it  turned  it,  and  interposed 
the  railway  between  the  turnpike-road  and  the 
new  road.  Upon  a  bill  filed  by  the  proprietors 
of  the  new  road  : — Held,  that  the  fact  of  the 
new  road  being  projected  and  completed  to 
within  250  yards  of  the  proposed  point  of 
junction  before  the  railway  was  authorised  or 
planned  did  not  establish  in  the  proprietors  of 
the  new  road  the  right  to  join  the  tumpike- 
road  in  the  same  way  as  they  would  have  been 
entitled  to  if  the  company's  act  had  not  passed  ; 
and  that  the  proprietors  of  the  new  road  were 
not  entitled  to  have  an  archway  formed  under 
the  railway,  or  to  have  the  road  united  on  either 
side,  at  the  expense  of  the  company.  Oawthem 
V.  Stockporty  Disley,  arid  Wimley  Bridge  By.,  3 
Jur.  (N.s.)  573. 

Temporary  Occnpation  of  Land — **  Boads  " — 
Tramway  —  Keoessity.] — A  railway  company 
proposed  to  take  temporary  possession  of  a  piece 
of  land  adjoining  their  railway,  in  course  of 
construction,  for  ihe  purpose  of  laying  thereon 
a  tramway  for  carrying  materials  for  their  new 
line.  The  materials  could  be  brought  by  the 
high-road,  but  at  greater  expense  : — Held,  that 
the  temporary  occupation  was  not  shewn  to 
be  "  necessary  for  the  construction  "  of  the  rail- 
way within  s.  32  of  the  Railways  Clauses  Con- 


solidation Act,  1845.  The  court,  on  motion, 
restrained  the  company  from  taking  possession, 
of  the  land,  being  strongly  inclined  to  hold  also 
that  the  proposed  tramway  was  not  a  road 
within  the  same  section.  Morris  v.  TotterJiam 
and  Forest  Gate  By.,  61  L.  J.,  Ch.  215 ;  [1892} 
2  Ch.  47  ;  66  L.  T.  585  ;  40  W.  R.  310. 

d.  Boads  and  Streets — Interference  with. 

Direrting  Publio  Boadi.]  —  Sect.  16  of  the 
Railways  Clauses  Act,  1845,  authoiises  the  per- 
manent diversion  of  public  roads,  and  not  only 
a  temporary  diversion  for  the  purpose  of  con-^ 
structing  a  railway.  PhlUlpps  v.  Z.,  B.  Sf  S.  C. 
By.,  4  GiflE.  46  ;  9  Jur.  (N.8.)  348  ;  7  L.  T.  663. 

The  powers  conferred  by  8  &  9  Vict.  c.  20,  s.  16, 
must  be  understood  as  restricted  to  such  acts  as. 
are  necessary  to  the  construction  of  the  railway^ 
and  do  not  extend  to  acts  done  for  the  saving  of 
expense  or  inconvenience  to  the  company.  Beg^ 
V.  Wycombe  By.,  8  B.  &  S.  259  ;  36  L.  J.,  Q.  B. 
121  ;  L.  R.  2  Q.  B.  310  ;  15  L.  T.  610  ;  15  W.  R. 
489. 

The  i)ower  conferred  on  a  railway  by  s.  16- 
of  the  Railways  Clauses  Act,  1845,  to  divert  the 
course  of  a  river  or  road,  "  in  order  the  more  con- 
veniently to  carry  the  same  over  or  under,  or  by 
the  side  of  the  railway,  as  they  may  think 
proper,"  is  to  be  taken  as  cut  down  and  qualified 
by  the  proviso  that  it  be  an  act  necessary  for 
making,  maintaining,  altering  or  repairing,  and 
using  the  railway.  Pugh  v.  Golden  Vallt^y  By., 
49  L.  J.,  Ch.  721  ;  16  Ch.  D.  330 ;  42  L.  T.  863  ; 
28  W.  R.  863— C.  A. 

If  a  railway  crosses  a  highway  without  divert- 
ing it,  a  bridge  must  be  made  for  the  highway 
over  or  under  the  railway,  but  the  highway  may 
be  diverted  to  a  place  where  there  is  a  level 
crossing,  if  the  road  so  diverted  will  be  more 
convenient  than  a  bridge.  Att.-Gea,  v.  JEly^ 
Haddenham,  and  Sutton,  By.,  38  L.  J.,  Ch.  258  ;. 
L.  R.  4  Ch.  194  ;  20  L.  T.  1  ;  17  W.  R.  366. 

Banger— Injunction.] — The  B.  Railway 


Company  had,  by  their  special  act,  power  to  divert 
roads  and  make  the  substitutions  shewn  on  their 
deposited  plans.  The  plans  shewed,  as  a  sub- 
stitute for  a  road  passing  along  the  side  of  a 
mountain  on  which  part  of  the  line  was  to  be 
constructed,  a  curved  road  above  the  old  one  to 
be  cut  out  of  the  mountain  side.  The  railway 
company  had  taken  possession  of  the  old  road 
and  made  an  embankment  upon  it,  upon  which, 
they  had  laid  a  (KDrtion  of  their  line,  which  was 
in  use  for  ballast  trains,  used  in  the  construction 
of  the  line,  but  not  open  to  the  public.  They 
had  made  the  new  road,  but  it  was  made  dangerous, 
in  winter  weather  by  the  constant  falling  upon 
it  of  stones  from  the  steep  slope  of  the  mountain 
above  it.  This  was  an  action  by  the  attorney- 
general  on  the  information  of  the  local  board  for 
the  district  claiming  an  injunction  to  restrain 
the  railway  company  from  using  the  old  road 
until  they  had  caused  a  sufficient  road  to  be  made, 
in  its  stead : — Held,  that  s.  53  of  the  Railways 
Clauses  Act,  1845,  applied  notwithstanding  the 
fact  that  the  taking  of  the  old  road  and  substitu- 
tion of  the  new  were  authorised  by  the  company's 
special  act,  and  that  the  injunction  must  be 
granted.  On  the  company's  undertaking  forth- 
with to  lower  the  inclination  of  the  slope  of  the 
mountain  above  the  road  so  as  to  make  the  road 
safe,  the  injunction  was  suspended.  Att.'Gen. 
V.  Barry  Dork  and  By.,  56  L.  J.,  Ch.  1018  ;  35 
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Ch.  D.  573 ;  56  L.  T.  559  ;  35  W.  R.  830 ;  51 
J.  P.  644. 


SfRMt  of  Agreement.] — An    agreement 


was  entered  into  between  a  landowner  and  a 
railway  company,  that  the  former  should  not 
oppose  a  projected  railway,  on  condition  that 
there  should  be  a  reference  to  arbitration,  for, 
among  other  purposes,  defining  the  line  of 
approach  to  his  premises  from  a  turnpike  road 
which  it  was  proposed  to  divert.  After  the 
award  indicating  such  approach  had  been  made, 
it  became  expedient  for  the  company  further  to 
divert  the  tumpike-road,  but  within  the  limits 
of  deviation,  and  consequently  necessary  to  alter 
the  line  of  the  approach  to  the  landowner's  pre- 
mises : — Held,  that  the  company  were  not 
precluded  from  making  such  alteration.  Wood 
V.  Xitrth  Staffordshire  By.,'  1  Macn.  &,  G.  278  ; 

1  H.  &  Tw.  611.     Reversing  13  Jur.  466. 

In  the  month  of  February,  1847,  P.  entered 
into  a  conti-act  with  a  railway  company  to  sell 
certain  land  to  the  company  ;  and  the  agree- 
ment contained  certain  stipulations  as  to  the 
construction,  by  the  company,  of  two  bridges, 
and  also  the  following  words' :  "  and  a  i"oad  upon 
the  level  as  at  present  where  the  said  P.  now 
passes  to  and  fro  from  his  brick-kilns."  In 
May,  1847,  P.  conveyed  the  land  to  the  company, 
but  in  the  conveyance  no  mention  was  made  of 
the  bridges  or  road.  P.  died,  leaving  the  plain- 
tiflE  his  heir-at-law,  who  entered  into  possession 
of  the  land.  The  company  having  lately  com- 
mence<l  their  works  on  the  lands  in  question, 
and  making  the  road  several  feet  lower  than  the 
original  level,  the  plaintiff  applied  for  an 
injunction  to  restrain  the  company  from  pro- 
ceeding to  construct  the  road  at  a  lower  level  than 
the  i"oa4l  referred  to  in  the  agreement,  and  from 
stopping  up  the  present  road,  except  for  the 
purpose  of  carrying  a  new  road  across  the  land 
at  what  was  the  level  at  the  date  of  the  agree- 
ment : — Held,  that  although  the  conveyance 
was- silent  as  to  the  britiges  and  road,  the  plain- 
tiff was  entitled  to  his  injunction.  Foster  v. 
Binning Jiam^  Wolverhampton^  and  Dudley  Ry., 

2  W.  R."  378. 

Diminisliing  Width.] — By  an  act  by  which  a 
railway  company  was  incorporated,  the  usual 
power  was  given  to  it  to  construct,  according  to 
the  provisions  and  restrictions  of  the  act,  the 
saiil  railway  upon,  across,  or  over  anyi  ixmds, 
&c.,  doing  as  little  damage  as  might  be.  By  a 
subsequent  section  it  was  enacted,  "  that  where 
the  railway  should  cross  any  tumpike-road,  or 
other  public  highway,  by  means  of  an  arch," 
such  arch  should  be  '*  of  such  width  as  to  leave 
a  clear  and  open  space  under  such  arch  of  not 
less  than  fifteen  feet"  : — Held,  that,  under  these 
clauses,  the  company  was  emi)owered  to  diminish 
the  width  of  any  tumpike-road  which  was  crosseil 
by  the  railway,  providetl  it  left  an  open  space  of 
iifteen  feet ;  and  an  application  by  the  trustees 
of  a  tumpike-road  for  an  injunction  to  restrain 
a  railway  company  from  constructing  a  bridge 
over  the  road  of  less  than  the  usual  width  of 
that  road,  on  the  ground  that  an  inconvenience 
to  the  public  would  be  thereby  occasioned,  was 
refused,  Att.-Gen.  v.  Landon  and  SantJianipton 
lly.,  9  Sim.  78  ;  1  Railw.  Cas.  283  ;  7  L.  J.,  Ch.  15. 

User  of  Bead  by  Company.] — The  preamble 
of  the  London  and  Brighton  act,  after  reciting 
that  a  railway  between  London  and  Brighton 


would  be  of  great  public  advantage,  by  s.  3 
enacts  that  it  shall  be  lawful  for  the  company 
to  make  and  maintain  a  main  line  of  railway 
and  branches,  with  all  proper  warehouses, 
wharves,  and  aU  other  suitable  and  proper 
works,  communications,  &c.  By  s.  12  the  usual 
powers  are  conferred  on  the  company  for  making 
and  maintaining  the  railway,  and,  amoog  others, 
to  make  and  constract  upon,  across,  or  over,  any 
roads,  &c.,  such  roads,  ways,  cuttings,  &c.,  as  the 
company  shall  think  proper.  The  company 
having  purchased  a  private  whai'f,  separated 
from  one  of  their  terminus  stations  by  a  tum- 
pike-road, laid  down  on  the  road  stone  blocks, 
so  as  to  form  two  runs  or  stoneways  level  with 
the  road,  for  the  purpose  of  facilitating  the 
passage  of  goods  from  the  wharf  across  the  roa<'l 
to  the  station  : — Held,  that  the  company  was 
not  authorised  by  its  act  to  interfere  with  the 
road  in  such  a  manner.  An  injunction,  which 
had  been  granted  to  restrain  the  trustees  of  the 
road  from  removing  the  stoue  blocks,  was  dis- 
solved, although,  in  the  opinion  of  the  court,  no 
damage  could  result  from  the  stone  blocks  either 
to  the  road  or  the  passengers  upou  it.  Z.,  B.  Jy 
S,  C.  By.  v.  Cooper,  2  Raiiw.  Cas.  312. 

A  railway  company  while  constructing  a  rail- 
way laid  down  sleepers  and  rails  for  some 
distance  over  one  side  of  a  high-road,  and  ran 
locomotives  and  tmcks  over  it.  No  fence  had 
been  put  up  between  these  rails  and  the  portion 
of  the  road  left  for  the  ordinary  traffic,  which 
was  in  places  narrow  : — Held,  that  although  the 
evidence  did  not  shew  that  the  public  had  been 
greatly  inconvenienced  by  this  proceeding,  the 
high-road  hatl  thereby  been  rendered  "  dangerous 
and  extraordinarily  inconvenient,"  and  that  the 
railway  company  must  be  restrained  by  a  per- 
petual injunction  from  using  the  highway  till  it 
had  made  a  substituted  road.  Att.-Gen.v,  Wldaes 
By.,  30  L.  T.  449  ;  22  W.  R.  607— L.JJ. 

Bnbstitntiiig  other  Boads.]— Sects.  53,  55,  56, 
of  8  &  9  Vict.  c.  20,  with  respect  to  the  crossing 
of  roads,  or  other  interference  therewith,  are  appli- 
cable to  the  interference  with  roads  incidentally, 
and  do  not  apply  where  the  object  of  the  special 
act  is  to  change  the  nature  of  that  road  substan- 
tially. Tanner  v.  Simth  Wales  By.,  5  El.  &  Bl. 
618  ;  25  L.  J.,  Q.  B.  7  ;  1  Jur.  (N.8.)  1215. 

Motion  for  an  injunction  to  restrain  a  railway 
company  from  stopping  up  a  road  until  it  should 
have  made  another,  as  convenient  as  the  old 
road,  according  to  the  act  of  parliament :—  Held, 
that  it  did  not  appear  to  be  the  intention  of  the 
defendants  to  break  up  the  old  road  until  a  new 
one  (about  to  be  formed)  was  completed.  The 
injunction  could  not  be  granted,  but  the  motion 
should  stand  over  till  it  was  ascertained  whether 
the  company  would,  after  making  the  new  road, 
proceed  in  an  illegal  course  ;  and  whether  the 
new  road  was  i*eallv  as  inconvenient,  and  con- 
tiaiy  to  the  clauses  of  the  act,  as  the  plaintitf 
alleged.  Xemp  v.  X.,  B,  «j[*  S,  C.  By.,  1  Railw.  Cas. 
495  ;  3  Jur.  403. 

A  railway  company  having  begun  to  divert  a 
turnpike  road  by  a  crossing  on  a  bridge  over  its 
railway,  with  a  sharp  curve,  an  information  at 
the  relation  of  two  of  the  trustees  of  the  road 
was  filed,  praying  for  an  injunction  to  restrain 
the  company  from  interfering  with  the  road 
until  it  should  have  provided  another  as  con- 
venient as  the  former,  or  as  near  thereto  as 
circumstances  allowed,  as  requii-ed  by  the  Rail- 
ways Clauses  Act,  1845,  s.  56.    The  court,  holding 
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that  the  company  were  not  doing  as  little  damage 
as  could  be,  granted  the  injunction  ;  but  without 
prejudice  to  any  application  either  party  might 
make  to  the  boara  of  trade,  under  s.  66  of  the 
above  act.  In  granting  such  an  injunction,  the 
court  cannot  point  out  to  the  company  what  it 
ought  to  do,  except  by  stating  the  reasons  which 
induce  the  court  to  come  to  its  conclusion,  or  the 
manner  in  which  it  appears  to  the  court  that 
that  which  seems  an  evil  can  be  remedied.  Att,- 
Gen,  V.  L.  ^  S,  W,  Ry.,  3  De  G.  &  Sm.  439  ;  13 
Jur.  467. 

The  provisions  of  the  Railways  Clauses  Act, 
1845,  requiring  a  substituted  road  to  be  made  in 
certain  cases : — Helti,  not  to  be  satisfied  by  an 
existing  road  which  was  alleged  to  be  as  con- 
venient as  any  new  substituted  road  could  be. 
Att.'Gen.  v.  6'.  N.  Ry.^  infra. 

A  bill  stated  that  a  railway  company  was  inter- 
fering  with  a  public  road  by  digging  a  trench 
and  lowering  the  level  of  it.  and  causing  a  per- 
manent and  complete  obstruction.  The  bill 
prayed  for  an  injunction  restraining  the  com- 
pany from  obstructing  the  road  or  rendering  the 
same  less  convenient  for  the  passage  of  carnages, 
&c.,  than  it  had  previously  been,  until  it  had 
made  a  proper  substituted  i-oad.  An  injunction 
to  that  effect  was  granted.  The  company  then 
changed  its  plan,  and,  instead  of  lowering  the 
road,  carried  the  railway  across  it  on  a  level, 
with  posts  and  gates  which  were  closed  only 
during  a  few  short  and  ascertained  periods  in 
the  day,  when  trains  crossed  : — Held,  that  the 
l^eneral  terms  of  the  injunction  were  not  re- 
stricted by  reference  to  the  particular  nature 
of  the  injury  complained  of,  but  that  it  had  in 
spirit,  as  well  as  terms,  been  violated.  A  seques- 
tration was  ordere<l  to  issue  for  the  contempt, 
and  was  only  stayed  upon  appeal,  upon  the  defen- 
dants paying  all  the  costs,  and  undertaking  to 
construct  a  ix>ad  in  conformity  with  the  provi- 
sions of  the  Railways  Clauses  Act,  and  in  the 
meantime  to  provide  and  maintain  a  free  passage 
at  all  times.    Ih. 

Where  an  injunction  was  granted  in  May 
against  a  railway  company,  and  a  sequestration 
was  directed  to  issue  in  November  for  a  breach 
of  it,  the  court  refused  to  suspend  the  latter  order 
pending  an  appeal  from  both  orders,  although 
the  result  of  the  secjuestration  would  be  to  compel 
the  defendants  to  construct  a  bridge  (which 
would  become  unnecessary  if  the  order  should 
l)e  reversed),  and  to  stop  the  traffic  on  the  line 
in  the  meantime.     Ih. 

By  8,  59  of  the  London  and  Brighton  Railway 
Act,  after  reciting  that  it  is  intended  to  carry  the 
railway  across  certain  public  roatls  or  highways 
in  the  parish  of  C,  and  to  alter  the  levels 
or  present  surface  of  such  roads,  it  is  enacted, 
that  all  alterations,  whether  temporary,  perma- 
nent, of,  in,  or  to  any  of  the  said  public  roads 
or  highways,  and  all  works  connected  therewith 
of  any  kind  or  description  whatsoever,  and  all 
bridges  to  be  erecteti  by  the  company,  and  all 
future  repairs  of  such  altered  roads,  or  any  tem- 
porary roads,  and  the  quality  of  the  materials  to 
be  used  and  applied  in  or  to  such  altered  or 
temporary  roads,  and  all  future  damage  to  such 
altered  or  temporary  roads,  shall  be  made,  formed, 
completed,  and  finished  under  the  superintend- 
once,  from  time  to  time,  and  to  the  entire  satis- 
faction of  the  board  of  surveyors  of  roads  from 
the  parish  of  C.  By  s.  60  it  is  enacted,  that  if 
the  company  shall  in  the  doing,  making,  forming, 
completing,  and  finishing  of  all,  or  any,  or  either 


of  such  alterations  or  works  in,  to,  or  belonging 
to  the  said  public  roads  or  highways  in  the 
parish  of  C,  do  or  cause  any  injury  or  damage 
to  any  or  either  of  the  said  road  or  roads,  or  to 
any  part  thereof,  and  shall  not  forthwith  proceed 
to  repair  and  make  good  such  injury  or  damage 
to  the  satisfaction  of  the  board  of  surveyors  of 
the  parish  of  C. ;  or  if  the  roads  so  to  be  altered 
shall  not  be  properly  made  and  completed,  and 
kept  in  repair,  it  shall  be  lawful  for  the  said 
board  of  surveyors  to  cause  such  repairs  to  be 
done.  The  company  made  a  diverted  temporary 
road,  leading  from  one  of  the  said  roads,  which 
diverted  temporary  road  was  crossed  by  the 
railway.  The  railway  did  not  cross  the  old  road, 
neither  did  the  company  alter  the  level  or  surface 
of  the  old  road.  The  company  also  made  and 
tendered  to  the  surveyors  a  permanent  diverted 
road,  which  the  surveyors  refused  to  approve  of 
or  accept ;  the  company  having,  in  the  execution 
of  its  works,  crossed  the  temporary  diverted  road 
with  locomotive  engines,  the  surveyors  put  up 
fences  on  either  side,  so  as  to  obstruct  the  passage 
across  it : — Held,  that,  even  if  the  surveyors  had, 
under  ss.  59  and  60,  a  jurisdiction  to  determine 
in  what  manner  the  diverted  permanent  road 
stiould  be  made,  they  were  not  justified  in  putting 
up  the  fences  across  the  temporary  road,  but 
ought  to  have  applied  for  an  injunction,  or  for 
a  mandamus ;  that  the  right  of  the  surveyors 
was  a  private  right ;  and  that  they  were  in  no 
way  interested  in  the  question  of  public  safetv. 
Z.,  B.  S-  ^'.  C  Ry.  V.  JBlake,  2  Railw.  Cas.  322. 


Notioe — Flan  Deposited.] — Upon  one  of 


the  sections  of  a  railway  deposited  with  the 
clerk  of  the  (leace,  and  referred  to  by  an  act 
(afterwards  passed)  authorising  the  formation  of 
the  line,  there  was  a  note  to  the  effect  that  a 
particular  road,  therein  delineated,  was  to  be 
stopped  up,  and  another,  therein  also  delineated, 
was  to  be  a  substituted  roa<l  for  it : — Held,  that 
the  public  and  the  landowners  were  not  thereby 
affected  with  notice,  so  as,  upon  the  ground  of 
acquiescence,  to  be  precluded  from  obtaining  an 
injunction  upwaixls  of  four  years  afterwaids  on 
the  company's  proceeding  to  stop  up  the  road. 
AU.-Oen.  v.  O,  -V.  Ry.,  4  De  G.  &  Sm.  76  ;  14 
Jur.  684;  15  Jur.  387. 

The  works  for  stopping  up  the  above-mentioned 
road  were  commenced  in  October,  1849,  but  it 
was  not  rendereil  entirely  impassable  till 
February,  1850  : — Held,  that  an  application  for 
an  injunction  in  February,  1850,  was  not  too  late. 
/*. 

Turnpike-road,  wliat.] — Mandamus  to  a  rail- 
way company  reciting  that  the  railway  crossed 
a  street  and  turnpike-road,  which  was  carried 
over  the  railway  by  a  bridge,  and  that  the  com- 
pany had  made  the  ascent  to  the  bridge  with  a 
greater  degree  of  ascent  and  inclination  than  one 
foot  in  thirty  feet,  contrary  to  s.  50 ;  and  that 
the  company  had  deviated  from  the  levels  of 
their  railway,  as  referred  to  the  common  datum 
line  shewn  in  the  deposited  plans  and  sections, 
to  an  extent  exceeding  two  feet,  in  the  place 
where  the  railway  passed  through  this  street  and 
turnpike-road.  The  writ  commanded  the  com- 
pany to  make  the  ascent  to  the  bridge  in 
conformity  with  8  &  9  Vict.  c.  20,  and  to  make 
the  levels  of  the  railway,  as  referred  to  the 
common  datum  line,  and  as  directed  in  the 
deposited  plans  and  sections.  The  road  was  a 
public   carriage-road,  but  not  a  turnpike-i-oad. 
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and  the  ardent  was  no  greater  than  was  alloweci 
by  8.  50,  in  the  case  of  a  public  carriage-road  : — 
Held,  that  as  the  first  part  of  the  writ  failed,  the 
prosecutor  could  not  hayc  a  peremptory  manda- 
mus for  the  other  part  against  the  company. 
lieg.  V.  Efitt  and  West  India  Dttrht,  2  El.  &  Bl. 
466  :  1  C.  L.  K.  496 ;  22  L.  J.,  Q.  B.  380  ;  17  Jur. 
1181;  1  W.  R.409. 

A  carriage-road  is  not  a  turnpike-road,  unless 
it  is  repaired  by  trustees  out  of  tolls  payable  by 
passengers  along  it.    lb. 

Property  in  Old  Boad.]— Where  a  railway 
company,  having  made  a  substituted  road, 
incU>sed  and  took  possession  of  the  portion  of  the 
old  road,  which  had  ceased  bv  the  diversion  to 
form  part  of  the  turnpike-road  : — Held,  that 
there  was  nothing  in  the  Turnpike  Act  (3  Geo.  3, 
c.  126)  or  in  8  &  9  Vict.  c.  20,  s.  16,  to  place  the 
company  in  the  position  of  ti-ustees  of  the  sub- 
stituted road,  so  as  to  transfer  to  them  the  soil  of 
the  old  road.  Salhhvrf/  (3/«?'^?//jr)v.  (?.  N.  liy.^ 
5  C.  B.  (N-S.)  174 :  28  L.  J.,  C.  P.  40  ;  5  Jur. 
(N.8.)  70  ;  7  W.  R.  75. 

Btoppinir-iip  Street  Permanently.]— A  railway 
company  was  by  its  special  act  emiKJwered  to 
stop  up  certain  streets  and  passages  in  the  metro- 
polis, including  L.  C,  and  to  appropriate  and  use 
such  streets  and  passaees,  or  parts  so  stopped  up, 
for  the  purpose  of  the  railway  and  works,  and  it 
was  authorised  to  grant  leases  of  superfluous 
lands.  The  company  erected  a  station  at  the 
north  end  of  L.  C,  and  thereby  completely 
stopped  it  up  as  a  thoroughfare,  anci  it  purchased 
all  the  houses  along  each  side  of  the  street,  but 
did  not  expressly  purchase  or  pay  for,  or  take 
any  conveyance  of  the  soil  of  the  sti-eet  itself ; 
nevertheless  it  treated  the  whole  of  the  space 
formerly  occupied  by  the  street  as  well  as  by  the 
houses  on  each  side  of  it  (which  they  had  pulled 
down)  as  vested  in  it,  and  it  surronnded  it  with 
hoarding,  stopping  up  the  south  end  of  the  street, 
and  leased  a  plot  of  land  comprising  the  ground 
at  the  south  end  of  the  street  to  the  defendants 
for  building  purposes.  Buildere  occupying  pre- 
mises in  the  street  running  at  right  angles  to  L.  C. 
claimed  a  special  right  of  access  to  them  over  the 
end  of  L.  C,  for  the  purpose  of  conveying  long 
ladders  and  poles  to  their  premises,  beyond  the 
right  of  the  public  in  the  street  as  a  highway. 
They  fileil  a  bill  to  restrain  the  railway  company 
from  building  so  as  to  interfere  with  this  alleored 
right,  and  moved  for  an  injunction  : — Held,  that 
the  railway  company  having  stopped  up  the  one 
end  of  the  street  which  it  required  for  the  pur- 
poses of  its  station,  and  having  purchased  all  the 
houses  in  the  street,  had  a  right  to  stop  up  and 
appropriate  the  rest  of  the  street,  and  accordingly 
the  motion  was  refused.  Tewple  v.  Flmver^ 
41  L.  J.,  Ch.  604 ;  26  L.  T.  657 ;  20  W.  R. 
587. 

A  railway  act  obtained  by  the  Great  Eastern 
Railway  Company  for  extending  its  line  into  the 
city  of  London,  and  making  a  station,  incorpo- 
rated the  Railway  Clauses  Act,  1845,  and  declared 
that  plans  and  sections  had  been  deposited,  and 
then  gave  a  general  power  to  stop  up  streets 
within  a  given  area.  Sun  street  was  within  the 
area,  but  the  plans  and  sections  had  described  it 
as  crossed  by  an  arch,  and  in  a  subsequent  act, 
where  many  of  the  levels  were  altered,  it  was 
spoken  of  as  crossed  underground  by  a  tunnel. 
The  railway  company  proposed  to  build  a  station 
on  the  soil  of  Sun  street : — Held,  that  the  com- 


pany might  do  so;  for  that  the  street  being 
within  the  area  described,  there  was  nothing 
inconsistent  in  the  provisions  of  the  acts,  the 
power  to  cross  the  street  by  an  arch  or  a  tunnel 
not  affecting  the  right  to  use  the  surface  of  the 
soil  for  a  station  to  be  built  within  the  area, 
describefl  in  the  act.  Att.-Gen,  v.  G,  E,  Ry., 
L.  K.  6  H.  L.  367 ;  22  W.  R.  281. 

Obitrnotion — Iignnction.] — Where  a  railway 
company  had  obstructed  an  alleged  public  right 
of  way,  and  the  evidence  shewed  that  the  public 
right  had  been  so  dealt  with  that  it  had  been 
lost,  and  did  not  establislf  a  private  right  of  way^ 
the  court  refused  an  injunction  against  the  com- 
pany, and  left  the  plaintiff  to  pursue  his  remedy 
by  action  on  the  case,  under  ihe  provisions  of  the- 
Railways  Clauses  Act.  Freeman  v.  Tottenham 
and  HampsteadJvnctiim  Ry.^  11  Jur.  (N.S.)  107  :. 
11  L.  T.  702  ;  13  W.  R.  335. 

The  court  will,  by  mandatory  injunction, 
restrain  a  trespass  the  continuance  of  which  will 
inflict  irreparable  damage  upon  i>erson8  in 
lx)ssession.  Damage  which  it  is  impossible- 
to  measure  will  be  deemed  irreparable.  L,  Sr 
N,  ir.  Ry.  V.  LannasMre  and  YorltMre  Ry.,  36- 
L.  J.,  Ch.  479  ;  L.  R.  4  Eq.  174  ;  17  L.  T.  43  ;  15 
W.  R.  810. 

A  bill  was  filed  to  restrain  a  railway  company 
from  placing  an  obstruction,  partly  on  a  public 
footway  and  partly  on  land  belonging  to  the 
plaintiffs  and  a  rival  railway  company,  so  as  to- 
block  up  the  access  to  a  station  of  the  plaintiffs, 
and  alleged  that  the  injury  to  the  traffic  by 
allowing  the  obstruction  to  remain  would  bc- 
irreparable,  and  that  the  act  was  done  without 
any  colour  of  title  by  the  defendants  : — Held,, 
that  this  was  one  of  the  exceptional  cases  in 
which  the  court  would  interfere  to  restrain  a 
trespass  by  a  stranger.    Ih, 

Bnbstitnted  Bailway— Bemedj  for  Negleet.] 
— C.  was  possessed  of  a  fireclay  field,  to  which 
he  had  made  a  private  railway,  communicating- 
with  the  M.  &  K.  railway,  belonging  to  the 
appellants.  The  appellants,  in  1845,  obtained 
an  act  for  constructing  a  branch  from  their  rail- 
way, in  making  which  they  interfered  with  the 
private  railway.  By  the  Railways  Clauses  Act 
the  appellants  were  bound,  within  a  certain 
period,  under  penalties,  to  cause  a  substituted 
railway  to  be  made  instead  of  the  one  interfered 
with.  C.  entered  into  an  agreement  for  a  lease- 
with  M.  of  the  fii*eclay  field,  by  which  it  was. 
stipulatetl  that  the  lessee  should  have  the  use  of 
the  private  railway.  The  agreement  also  pro- 
vided, that  in  case  the  appellants  should  fail  to- 
make  the  substituted  railway,  C.  would  do  so  at 
his  own  expense.  The  company  not  having  mad& 
the  substituted  railway,  M.  brought  an  action 
against  C,  and  recovered  damages.  C.  then 
sued  the  appellants  for  the  amount  on  an  implied 
indemnity,  and  for  special  damage  : — Held,  that 
C.  could  have  maintained  an  action  ex  delicto- 
against  the  company  for  neglecting  to  restore  the 
substituted  railway,  and  that  the  provision  con- 
tained in  s.  47,  as  to  penalties,  aid  not  extin- 
guish such  right  of  action,  the  remedy  under  such 
section  being  only  cumulative.  Nor  was  C.  con- 
fined for  a  remedy  to  the  statutory  tribunal  which 
the  legislature  has  provided  where  losses  are- 
sustained  in  the  formation  of  railways.  That 
tribunal  is  only  established  to  give  compensation 
for  losses  sustained  in  consequence  of  what  a 
railway  company  may  do  lawfully  under  the- 
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powers  of  the  act  by  which  it  is  constituted.  For 
anything  done  in  excess  of  those  powers,  or  con- 
trary to  the  provisions  of  the  act,  the  proper 
remedy  is  in  the  ordinary  tribunals  of  the 
'Countr3^  Cfiledonmn  Ry.  v.  Colt,,  3  Macq.  H.  L. 
«33  ;  7  Jur.  (N.S.)  475  ;  3  L.  T.  252. 

Held,  also,  that  C.  was  not  entitled  to  recover 
the  money  paid  by  him  to  M.,  as  the  action 
"brought  by  the  latter  was  ex  contractu  on  an 
agreement  to  which  the  appellants  were  not 
privy ;  whereas  the  cause  of  action  by  C. 
against  the  appellants  was  ex  delicto.  C.  should 
"have  himself  made  the  substituted  railway,  and 
then  sued  the  compiSiy  for  the  cost  and  any 
other  special  damage.    Ih. 

Impossibility  of  Ferformanoe.] — A  railway  act 
provided,  that,  where  any  part  of  any  road 
should  be  cut  through,  taken,  &c.,  in  exercise  of 
the  powers  given  to  the  company,  they  should 
first  make  another  road  instead  thereof,  as  con- 
venient for  passengers  and  carriages  as  the  former 
road ;  and  that,  where  such  road  was  turnpike, 
"  the  substitutetl  road,  if  temporary,  shall  tc  set 
out  and  made,  and  the  principal  road  shall  be 
restored,  within  six  calendar  months  after  the 
■commencement  of  the  operation "  ;  and  that, 
where  any  bridge  should  be  erected  for  caiTying 
any  turnpike-road  over  the  railway,  "  the  road 
over  such  bridge  "  should  be  not  less  than  fifteen 
feet  w^ide.  The  level  of  the  ascent  of  every  such 
bridge  was  also  regulated.  The  company  made 
a  bridge  fifteen  feet  wide,  with  approaches  at 
each  end  (187  and  126  yards  long  respectively), 
for  conveying  a  turnpike-road  over  the  railway, 
and  took  part  of  the  former  turnpike-road  for  the 
purpose  of  making  the  approaches,  which  were 
■carried  along  and  within  the  space  which  that 
road  had  occupied.  On  a  mandamus  to  the  com- 
pany to  make  and  restore  such  part  of  the  turn- 
pike-road according  to  the  statute,  alleging  that 
the  trustees  of  the  road  had  duly  required  them 
to  do  so  within  six  calendar  months  after  com- 
mencement of  the  operation  : — Held,  that  it  was 
no  sufficient  return,  that  the  approaches,  though 
of  less  width,  were  as  convenient  to  the  public  as 
they  could  be  made  in  execution  of  the  powers  of 
the  act,  and  as  convenient  to  the  public  as 
the  original  road  had  been.  Or,  that  the  com- 
pany could  not  now  widen  the  approaches  without 
taking  and  purchasing  more  land  ;  that  their 
compulsory  powers  of  purchasing  under  the  act 
had  expiree!  before  they  were  called  upon  to 
widen  :  and  that  they  had  not  the  power  to  take 
or  purchase  land  for  such  purpose.  Reg,  v.  Bir- 
mingham and  Gloiteester  Ry.,  2  Q.  B.  47  ;  2 
Railw.  Cas.  694  ;  1  O.  &  D.  324  ;  10  L.  J.,  Q.  B. 
322  :  4  Jur.  966. 

Injunction — Temporary  VwtA — A  railway 
■company  while  constinicting  a  railway  laid  down 
sleepers  and  rails  for  some  distance  over  one  side 
of  a  highroad,  and  ran  locomotives  and  trucks 
over  it.  No  fence  had  been  put  up  between 
these  rails  and  the  portion  of  the  road  left  for 
the  ordinary  traflBc,  which  was  in  places  narrow  : 
— Held,  that  although  the  evidence  did  not  shew 
that  the  public  had  been  greatly  inconvenienced 
by  this  proceeding,  the  highroad  had  thereby 
been  rendered  "dangerous  and  extraordinarily 
inconvenient,"  and  that  the  railway  company 
must  be  restrained  by  a  perpetual  injunction 
from  using  the  highway  till  it  had  made  a  sub- 
stituted road.  Att.'Oeii,  v.  Widnet  Ry,  30  L.  T. 
449  ;  22  W.R.  607— L.JJ. 


Inconvenient  Alteration — ^Indictment.] — By  a 
railway  act  a  company  was  empowered  to  divert 
or  alter  any  roads  or  ways,  in  order  the  more  con- 
veniently to  carry  the  same  over  or  under  the 
railway.  The  company,  in  carryinea  road  under 
the  railway,  erected  a  skew  bridge,  which  diverted 
the  road  to  an  angle  of  45°  inst.ead  of  34°,  which 
was  the  angle  made  at  that  particular  point  by 
the  old  line  of  road.  At  the  trial  of  an  indict- 
ment against  the  company^s  engineer  for  so 
doing,  the  judge  direct«l  the  jury,  that,  if  the 
public  sustain^  inconvenience  by  the  alteration, 
they  should  find  for  the  crown  ;  but  thai,  if  the 
work  was  done  in  a  mode  in  which  an  exj)eri- 
enced  engineer  would  do  it,  having  reasonable 
regard  to  the  interests  both  of  the  company  and 
the  public,  the  company  had  a  right  to  make 
such  diversion.  The  jury  having  found  for  the 
defendant  on  the  ruling,  the  court  refused  to 
grant  a  new  trial.  Reg.  v.  Sharpe^  3  Bailw.  Cas.  33. 

A  railway  company  was  empowered  bj'  statute 
to  make  obstructions  in  public  or  private  roads, 
for  the  purpose  of  their  undertaking,  doing  as 
little  damage  as  might  be  ;  and  a  subsequent 
section  enacted,  that,  wherever  it  was  found 
necessary  to  use  that  power,  they  should,  before 
any  such  road  should  be  cut  through,  make  a 
road  instead  thereof,  as  convenient  for  passengers 
as  the  road  to  be  cut  through,  or  as  near  thereto 
as  may  be.  The  company  having  obstructed  a 
public  road  without  making  a  new  one  equally 
convenient,  or  as  nearly  so  as  might  be  : — Held, 
indictable  at  common  law  for  a  nuisance  to  the 
old  highwav.  Reg.  v.  Scott.  2  G.  &  D.  729  :  3 
Q.  B.  543  r  3  Bfiilw.  Cas.  187 ;  11  L.  J.,  Q.  B. 
254;  6  Jur.  1084. 

Action,  whether  maintainable.]  —  Action 
against  a  railway  company  for  an  obstruction  of 
a  right  of  way  as  appurtenant  to  the  house  of  the 
plaintiff,  by  means  whereof  he  could  not  have  or 
enjoy  his  way  as  he  of  right  ought  to  have  done, 
and  otherwise  might  and  would  have  done,  and 
had  been  and  was  deprived  of  the  use,  benefit 
and  advantage  of  the  same.  Plea,  justifying  the 
obstruction  complained  of,  for  the  purpose  of 
making  and  constructing  a  railway  under  the 
powers  and  provisions  of  an  act,  by  which  the 
company  was  incorporated,  and  of  the  acts  there- 
with incorporated.  Replication,  that  the  way 
was  a  road  within  the  meaning  of  the  Railways 
Clauses  Act,  1845  ;  that  the  company  rendered 
it  impassable  and  thereby  interfered  with  the 
same,  within  the  meaning  of  that  act ;  and  that 
the  company  had  not  caused  a  sufficient  road  to 
be  made,  instead  of  the  road  so  interfered  with  : 
— Held,  that  by  ss.  6  and  55  of  the  above  act, 
the  remedy  by  action  for  an  interference  with 
a  private  right  of  way  was  taken  away,  except 
where  special  damage  had  been  suffered,  and 
therefore  that  the  count  was  bad.  Wathins  v. 
G.  N.  Ry.,  16  Q.  B.  961  ;  20  L.  J.,  Q.  B.  391. 

An  action  will  lie  against  a  railway  company  • 
for  not  restoring  a  road  within  the  prescribed 
l)eriod  where  damage  has  been  occasioned.     Qtle- 
doniatt  Ry.  v.  Colt,  3  Macq.  H.  L.  833 ;  7  Jur. 
(N.S.)  475  ;  3  L.  T.  252. 

Compensation.] — But  one  who  sustains  a 
private  or  a  particular  injury  from  the  diversion 
or  obstruction  of  a  public  road  by  the  works  of  a 
railway  company,  which  diversion  or  obstruction, 
if  done  without  sanction  of  an  act  of  parliament, 
would  give  a  right  of  action,  is  entitled  to  com- 
pensation. W(H)d  V.  Stourbridge,  16  C.  B.  (N.S.) 
222.    See  also  Lan^ds  Clauses  Act. 
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Penalty.] — To  entitle  a  person  to  proceed 
against  a  railway  company  for  penalties  for  in- 
terfering with  an  existing  public  road,  under 
8.  67  of  8  &  9  Vict.  c.  20,  as  "  a  person  haying  the 
management  of  the  road,"  he  must  be  clothed 
with  some  duty  in  respect  of  the  public  ejusdem 
generis  with  that  of  "  trustees,  commissioners,  or 
«urveyor."  Reg,  v.  WiUon,  18  Q.  B.  348;  21 
L.  J.,  Q.  B.  281  ;  16  Jur.  973. 

A  railway  act  imposed  a  penalty  on  a  company 
for  the  interruption  of  any  road,  and  in  case  of  a 
private  road,  made  the  penalty  "  payable  to  the 
owner  thereof "  : — Held,  that  the  tenant  of  the 
farm  over  which  the  road  passed  could  not  sue 
for  the  penalty.  Colli nit(m  v.  Xeiocattle  and 
Darlington  Ify.^  1  Car.  &  K.  546. 

But  the  owner  of  a  private  road,  entitled  under 
8  &  9  Vict.  c.  20,  s.  64,  to  recover  penalties  for 
its  interruption,  is  the  i>erson  who,  for  the  time 
being,  owns  such  roatl  in  possession.  Mann  v. 
Great  S&vtliem  and  Western  Ry.^  9  Jr.  C.  L.  R. 
105. 


Temporary  Interferenoe  with  Ocenpation 


Bead — Owner  nsque   ad  medinm  filnm.] — The 

owner  of  an  occupation  road  usque  ad  medinm 
filum  can  recover  a  penalty  under  s.  54  of  the 
Railways  Clauses  Act,  1845,  in  res)>ect  of  his  half 
of  the  road  where  a  railway  company  have  con- 
travened the  provisions  of  s.  53  by  failing,  before 
commencing  to  interfere  with  an  existing  road, 
to  cause  a  sufficient  road  to  be  made  instead  of 
the  road  to  be  interfered  with.  Lteicellyn  v. 
Glamorgan  Vale  Ry.,  66  L.  J.,  Q.  B.  670  ;  [1897] 
2  Q.  B.  239  ;  76  L.  T.  778. 

Semble,  a  railway  company  may  be  liable  for 
the  whole  penalty  to  any  person  who  owns  any 
part  of  the  road  interfered  with ;  and  should 
they  stop  up  a  roa<l,  various  portions  of  which 
are  owned  by  different  persons,  they  may  incur 
as  many  penalties  as  there  are  owners.    lb. 

Obligation  to  Sepair.]~Under  s.  46  of  the 
Railways  Clauses  Act,  1845,  a  railway  company 
having  carrietl  a  highway  over  the  railway  by  a 
bridge,  is  bound  to  keep  both  bridge  and  road, 
and  all  the  approaches  thereto,  in  repair ;  and 
such  repair  includes  not  only  the  structure  of  the 
bridge  and  the  approaches,  but  the  metalling  of 
the  road  on  both.  North  Staffordshire  Ry.  v. 
Dale,  8  El.  &  Bl.  836  ;  27  L.  J.,  M.  C.  147  ;  4  Jur. 
(N.8.)  631. 

Where  a  railway  crosses  a  highway,  and  the 
road  is  carried  over  the  railway  by  means  of  a 
bridge  in  accordance  with  the  provisions  of  s.  46 
of  the  Railways  Clauses  Act,  1845,  the  railway 
company  are  bound  to  keep  in  repair  the  roadway 
upon  the  bridge,  such  roadway  being  part  of  the 
bridge  which  by  the  section  the  company  are 
to  maintain.  Lancashire  and  Yorkshire  Ry,  v. 
Bury  Corporation,  69 L.  J., Q. B. 85  ;  14 App.Cas. 
417  ;  61  L.  T.  417  :  54  J.  P.  197— H.  L.  (E.). 
Affirming  36  W.  R.  491— C.  A. 

A  railway  company  having  carried  a  road  over 
the  railway  by  a  bridge,  is  bound  to  keep  both 
bridge  and  road,  and  all  the  approaches  in  repair, 
and  such  repair  includes  not  only  the  structure 
of  the  bridge  and  the  approaches,  but  the  metal- 
ling of  the  road  on  both.  North  of  England  Ry. 
v.  Langbanrgh,  24  L.  T.  544. 

But  a  railway  company  which,  in  carrying  a 
railway  over  a  highway  by  a  bridge,  lowered  the 
level  of  the  highway,  is  not  bound  to  keep  the 
slope  of  the  road  in  repair  as  being  part  of  the 
approaches  on  each  side  of  the  bridge.  L,  ^  N,  W, 


Ry.  V.  Skert^m,  5  B.  &  S.  559  ;  33  L.  J.,  M.  C.  158  ; 
10  L.  T.  648  ;  12  W.  R.  1102. 

By  a  special  act,  with  which  was  incorporated 
the  Railways  Clauses  Act,  where  the  railway  was 
proposed  to  cross  the  turnpike  road  leading  from 
Newcastle-under-Jjyne  to  Leek,  the  company 
"  shall  erect  a  proper  and  sufficient  bridge  con- 
structed of  bricks,  stone,  iron,  or  other  materials, 
so  as  to  carry  the  turnpike-road  over  and  across 
the  railway,  such  bridge  also  to  be  constructed 
with  parapet  vrsXis  of  brick,  stone,  or  other 
materials  of  five  feet  in  height,  and  of  the  clear 
and  open  width  of  thirty-three  feet  at  the  least 
between  such  parapets ;  and  that  the  turnpike- 
road  shall  be  made  and  altered  at  the  expense  of 
the  company  on  both  sides  of  such  bridge,  so 
that  the  surface  of  the  turnpike-road  shall,  when 
completed,  have  one  uniform  inclination  on  both 
sides,  not  exceeding  one  in  thirty  ;  and  so  much 
of  the  tumpikc-road  as  shall  be  broken  up  or 
damaged  for  the  purposes  of  the  act  shall  be 
reinstated  and  made  good  with  the  same  materials 
as  the  road  is  now  composed  of,  and  the  fences 
thereof,  whenever  necessHry,  reconstructed  and 
put  into  complete  onler  by  the  company,  and 
kept  in  repair  for  the  space  of  twelve  calendar 
months,  after  the  making,  forming  and  com- 
pleting thereof  : — Held,  first,  that  under  8  &  9 
Vict.  c.  20.  s.  46  (without  reference  to  the  special 
act),  the  company  was  bound,  at  all  times,  to  keep 
in  repair  the  approaches  to  and  road  over  the 
bridge.  Newcastle-under-Lyfte  Turnpike  Trustees 
V.  North  Staffordshire  Ry,,  5  H.  &  N.  160.  S.  C, 
nom.  Leech  v.  North  Staffordshire  Ry.,  29  L.  J., 
M.  C.  150  ;  1  L.  T.  332  ;  8  W.  R.  216. 

Held,  secondly,  that  their  liability  was  not 
restricted  by  the  special  act  to,  the  period  of 
twelve  months  from  the  completion  of  the  works. 
lb. 

A  railway  company  pulled  down  a  county 
bridge,  and  erected  another,  at  the  same  time 
entering  into  an  agreement  with  the  trustees  of 
the  road  to  repair  such  portions  of  the  approaches 
to  the  bridge  as  had  previously  been  repaired  by 
the  county : — Held,  that  the  company  had  not 
interfered  with  the  road  so  as  to  bring  the  case 
within  8  &  9  Vict.  c.  20,  s.  58,  and  consequently 
that  a  mandamus  to  the  company,  commanding 
them  to  repair  the  road  could  not  be  granted. 
Ejreter  Road  Trustees  Hx  parte,  16  Jur.  669. 

The  provisions  of  the  Railways  Clauses  Act 
relating  to  the  repair  of  approaches  to  bridges 
are  not  retrospective.  Taff  Vale  Ry.  v.  Davies, 
19L.  T.  278. 


Wliere   Tnrnpike   Trnst   Expired.]— A 


special  act  of  a  railway  company  (incorporating 
the  Railways  Clauses  Act,  1845,  so  far  as  it  was 
not  expressly  varied  or  excepted)  provided,  that, 
if  after  notice  the  company  did  not,  with  reason- 
able expedition,  repair  a  bridge  over  a  turnpike 
road  to  the  satisfaction  of  the  surveyor  of  the 
trustees,  the  latter  might  repair  and  recover  the 
costs  ;  the  Turnpike  Act,  however,  was  suffered 
to  expire  : — Held,  that,  though  the  Railways 
Clauses  Act.  1845,  s.  65,  was  expressly  varied  by 
the  special  act,  yet  it  revived  on  the  cessation 
of  the  turnpike  trust,  and  an  order  to  repair  the 
bridge  might  be  made  under  it.  Z.,  C.  4'  D.  Ry. 
V.  Wafidsworth  Board  of  Works,  42  L.  J.,  M.  C. 
70  ;  L.  R.  8  C.  P.  8. 


Wliere  Bead  before  maintained  b  jParisli.  ] 


—By  6  Will.  4,  c.  Ixxv.  s.  68,  all  bridges  to  be 
constructed  by    the    South    Eastern    Railway 
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Company  either  under  or  over  the  railway,  shall 
be  maintained  and  kept  in  repair  by  and  at  the 
expense  of  the  company  : — Held,  that  this  in- 
cluded the  duty  to  keep  in  repair  the  roadway 
of  a  bridge  constructed  over  the  line,  although 
that  roadway  had  always  been  maintained  and 
repaired  by  the  inhabitants  of  the  parish.  Iteg  . 
V.  S,  E,  Ry,,  32  L.  T.  858. 


Order  of  Justioet.] — An  order  of  justices 

directing  a  company  to  repair  damage  done  by 
them  to  a  road  in  the  course  of  making  the  rail- 
way, need  not  specify  the  particulars  of  the 
damage,  nor  what  repairs  were  to  be  done  ;  it  is 
sufficient  if  it  states  the  length  of  the  damaged 
part  of  the  road,  and  orders  the  company  to  make 
go(Td  all  damage  done.  The  order  and  conviction 
for  disobedience  of  it  may  include  several  high- 
ways in  the  same  parish.  X.  <J*  X,  IK.  Ry,  v. 
Wetherall,  15  Jur.  247. 

A  justice  of  the  peace,  although  interested,  is 
not  incompetent  to  act  if  the  party  knowing 
that  he  was  interested  assented  to  his  acting. 
Wakefield  Local  Board  v.  WeM  Riding  Ry., 
6  B.  &  S.  794  ;  35  L.  J.,  M.  C.  69  ;  L.  R.  i  Q.  B. 
84  ;  12  Jur.  (N.s.)  160  ;  13  L.  T.  590  ;  14  W.  R. 
100 ;  10  Cox,  C.  C.  162. 

The  penalty  for  disobedience  of  an  order  to 
repair  must  be  imjxysed  by  the  same  justices  who 
made  it.   Ih.  S.  P.,  Reg,  v.  Rawson,  15  L.  T.  179. 

J  ustices  have  power  to  make  an  order  upon  a 
i*ailway  company  to  repair  highways  which  they 
have  used  by  the  carriage  of  materials  carried 
in  the  carts  of  contractors  or  of  other  pei-sons 
employed  by  them.  Wegt  Riding  and  Grimsby 
Ry.  V.  Wakefield  Local  Board,  5  B.  &  S.  478 ; 
33  L.  J.,  M.  C.  174 ;  10  Jur.  (N.S.)  1046 ;  12 
W.  R.  1076. 

A  railway  act  enacting,  that  "  so  much  of  the 
Railways  Clauses  Act,  1845,  a.s  relates  to  the 
mode  of  crossing  roads  and  construction  of 
bridges,  shall  respectively,  except  so  far  as  the 
same  may  be  by  this  act  otherwise  provided  for, 
and  except  such  of  the  provisions  thereof  as  may 
be  inconsistent  with  the  provisions  herein  con- 
tained, be  incorporated  and  form  part  of  this 
act,"  incorporates  not  only  all  the  provisions  of 
the  general  act  which  regulate  the  crossing  of 
turnpike-roads  by  the  railway  and  the  construc- 
tion of  railway  bridges,  together  with  s.  65,  which 
imposes  penalties  for  suffering  the  roads  and 
approaches  to  the  bridges  to  be  out  of  repair, 
but  also  s.  145  and  subsequent  sections,  which 
relate  to  the  mode  of  enforcing  such  penalties. 
Bruttol  and  Exeter  Ry.  v.  Tuvher,  13  C.  B.  (N.S.) 
207  ;  7  L.  T.  464. 

e.  Gktaare. 

Broad  or  Narrow.] — A  railway  act  enacted 
that  the  railway  should  be  constructed  in  all 
respects  to  the  satisfaction  of  the  engineer  of 
the  Great  Western  (a  broad  gauge  railway),  and 
that  it  should  be  formed  of  such  gauge,  and 
according  to  such  mode  of  consti-uction,  as  to 
admit  of  its  being  worked  continuously  with  the 
Great  Western.  The  court  was  of  opinion  that 
the  railway  might  be  constructed  on  the  narrow 
gauge,  as  well  as  the  broad.  Btaman  v.  Rufford, 
1  Sim.  (N.S.)  550  ;  20  L.  J.,  Ch.  537  ;  15  Jur.  914. 

The  act  of  parliament,  constituting  a  railway 
company,  directed  that  the  railway,  branch 
railways  and  works  should  be  completed  to  the 
satisfaction  of  the  engineer  of  a  broad  gauge 
railway  company,  and  should  be  of  such  gauge 
and  construction  as  would  admit  of  the  railway 


to  be  constructed  being  worked  continuously 
with  the  broad  gauge  railway;  and  after  reciting' 
that  the  railway  to  be  constructed  was  int-ended 
to  be  connected  with  two  narrow  gauge  railways- 
at  specified  junctions,  the  act  directed,  that, 
alonf?  the  portions  of  the  railway  north  of  the 
specified  point  on  their  line,  additional  rails 
should  be  laid  down,  so  as  to  adapt  the  line  as 
well  to  the  narrow  as  to  the  broad  gauge 
there.  The  company  proceeded  to  form  a  line 
on  the  narrow  gauge  for  the  whole  length  on  the 
north  of  the  specified  point  on  its  line,  as  also  on 
a  part  of  the  line  south  of  that  point,  with  earth- 
work and  timber-work  so  as  to  admit  of  the 
broad  gauge  I'ails  being  added,  and  of  the  rail- 
way being  a  mixed  gauge  line  throughout,  with 
double  rails  to  the  north  of  the  specified  point. 
The  broad  gauge  company  was  entitled  to  shares- 
in  the  mixed  gauge  railway  company.  And 
in  a  suit  by  the  broad  gauge  company,  suing^ 
on  behalf  of  themselves  and  the  other  share* 
holders,  against  the  directors  of  the  mixed  gauge 
company,  it  askeil  for  an  injunction  to  restraiik 
the  construction  of  the  railway  otherwise  than 
upon  the  broad  gauge  throughout  its  entire 
length,  or  otherwise  to  restrain  the  laying  down 
the  narrow  gauge  at  all  south  of  the  specified 
point ;  also  to  restrain  the  laying  down  the 
narrow  gauge  north  of  the  specified  point,  until 
the  rails  on  the  broad  gauge  had  been  laid  down 
throughout  the  line,  and  also  to  restrain  the 
opening  the  railway  on  any  part  till  the  rails  on 
the  broad  gauge  had  been  laid  down  on  the  whole 
line  But  held,  that  the  court  could  not  trrant  an 
injunction  for  any  such  objects.  G,  W.  Ry.  v. 
Oxford,  Worcester  and  Wolverhampton  Ry,,  5- 
De  G.  &  Sm.  437 ;  16  Jur.  443. 

A  broad  gauge  railway  company  were  share* 
holders  in  a  mixed  gauge  railway  company, 
who,  by  its  act,  were  bound  to  construct  their 
line  throughout  on  the  broad  gauge,  and  as  to 
part  on  the  narrow  gauge  also.  In  March,  1852, 
it  filed  a  bill,  stating  that  the  mixed  gauge  rail- 
way company  were  about  to  construct  the  line 
throughout  on  the  narrow  gauge,  although  its- 
funds  were  insufficient  to  enable  them  to  do  so. 
and  also  to  comply  with  their  act  as  to  laying- 
down  the  broad  gauge.  The  bill  sought  an 
injunction  to  restrain  the  opening  of  any  part  of 
the  narrow  gauge  line,  and  the  further  construc- 
tion upon  that  gauge  until  the  broad  gauge  was- 
complete.  In  April,  1852,  the  injunction  was- 
refused.  From  that  time  contests  were  carried 
on  in  parliament  between  the  two  companies,, 
ending  in  the  rejection  of  certain  bills  solicited 
by  the  mixed  gauge  company.  From  August,. 
1852,  to  January,  1853,  correspondence  was 
carried  on  between  them  as  to  traffic  arrange- 
ments. In  January,  1853,  the  broad  gauge 
company  filed  a  new  bill,  and  sought  an  injunc- 
tion to  restrain  the  opening  by  the  mixed  gauge 
railway  of  any  portion  of  the  line  upon  the 
narrow  gauge  before  the  broad  gauge  was  com- 
pleted. In  the  same  month  they  moveil  for  an 
injunction  in  the  new  suit,  and  also  appealed 
from  the  refusal  of  the  injunction  in  April, 
1852  : — Held,  that  both  motions  were  too  late. 
Principles  on  which  the  court  acts  in  refusing 
applications,  either  original  or  by  way  of  appeal, 
on  the  groimd  of  laches.  Effect  of  objection  in 
excluding  laches.    S.  C,  3  De  G.  M.  &  G.  341. 

Alteration  of— Ezponios.l — ^A  railway  com- 
pany, in  accordance  with  tne  provisions  of  an 
act  of  parliament,  altered  the  gauge  of  its  line 
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*'  on  the  terms  of  being  paid  an  equitable  portion 
of  the  expense  thereof,  such  expense  and  pro- 
portions to  be  borne  by  the  companies  whose 
interest  would  be  advanced  by  such  alteration  "  ; 
and  it  was  enacted  that  the  plaintiffs  should  pay 
to  the  defendants  such  proportion  of  the  expense 
as  should  be  agreed  upon  between  the  parties ; 
or,  in  case  of  their  differing,  as  might  be  deter- 
mined by  the  award  of  the  railway  commissioners. 
The  several  companies  not  being  able  to  agree, 
the  question  was  referred  to  the  commissioners, 
and  an  inquiry  was  by  them  instituted,  at  which 
no  person  on  behalf  of  the  plaintiffs  attended, 
and  at  which  it  appeared  from  the  evidence 
that  no  notice  was  formally  given  them  to 
attend,  but  at  which  expenses  of  the  alteration 
were  divided  and  apportioned  among  the  com- 
panies. Notice  of  the  award  by  the  commis- 
sioners was  sent  to  the  plaintiffs,  and  their 
portion  of  the  expenses  demanded,  but  not 
being  paid,  an  action  was  commenced.  The 
plaintiffs  impugned  the  fairness  of  the  award 
inasmuch  as  the  sum  demanded  was  the  pro- 
portion of  the  expense  for  seventy-one  miles, 
instead  of  for  four  only.  On  a  bill  by  the 
plaintiffs  to  set  aside  the  award  and  to  restrain 
the  action  : — Held,  that  the  authority  of  the 
commissioners  to  make  the  award  having  been 
conferi-ed  upon  them  by  act  of  parliament  the 
court  had  no  jurisdiction  by  w^ay  of  appeal  to 
set  it  aside ;  and  as  the  plaintiffs  bad  subse- 
quently had  recourse  to,  and  had  memorialised, 
the  commissioners,  the  bill  must  be  dismissed, 
with  costs.  Newry  and  Ennukilleti  Ry.  v.  Ulster 
By.,  2  Jur.  (N.s.)  936  ;  4  W.  R.  781. 

f.  Branch  Bailway. 

What  is.]— The  Taff  Vale  Railway  obtained 
a  lease  from  the  trustees  of  the  Bute  Docks  at 
Cardiff  of  land  which  they  required  for  the 
purposes  of  their  railway.  The  lease  was  for 
250  years.  With  a  view  to  securing  that  the 
proposed  railway  should  not  be  used  so  as  to  take 
custom  from  the  docks  in  which  they  were 
interested,  the  trustees  inserted  a  covenant  in 
the  lease,  on  the  part  of  the  railway,  that  the 
company,  so  far  as  it  was  able,  should  cause  all 
minerals  which  should  be  conveyed  upon  their 
line,  or  any  part  or  branch  of  it,  for  shipment,  to 
be  shipped  into  vessels  in  the  Bute  Ship  Canal 
(West  Bute  Dock),  or  in  some  basin  or  cut 
thereto  belonging.  Also,  that  when  any  minerals 
which  should  have  been  conveyed  along  the 
Taff  Vale  Railway,  or  any  part  or  branch  thereof, 
should  be  shipp^  into  any  vessel  in  any  dock 
or  basin  whatsoever  other  than  the  Bute  Ship 
Canal  (West  Bute  Dock),  or  in  some  dock,  basin 
or  cut  belonging  thereto,  the  Taff  Vale  Railway 
Company  should  pay  to  the  owners  of  the  Bute 
Ship  Canal  for  the  time  being  the  same  whaiiage 
dues  in  respect  of  such  minerals  as  would  have 
been  payable  for  the  same  if  such  minerals  had 
been  shipped  at  the  Bute  Ship  Canal.  After  the 
line  of  railway  had  been  constructed  on  the  land 
so  leased  to  the  Taff  Vale  Railway  Company,  the 
company  took  a  lease  of  another  line  (the  Penarth 
Railway)  which  terminated  at  Penarth  Docks  on 
the  south-west  side  of  the  river  Ely,  the  Bute 
Docks  being  on  the  north-east  side  of  that  river. 
The  Penarth  Docks  and  the  Penarth  Railway 
were  one  concern  ;  the  whole  was  leased  by  the 
Taff  Vale  Railway  Company.  The  two  were 
connected  at  a  station  on  the  Taff  Vale  Railway: 
— Held,  that  the  Penarth  Railway  was  not  a 
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part  or  branch  of  the  Taff  Vale  Railway  ;  that 
the  words  in  the  covenant,  *'  any  dock  or  basin 
whatsoever,"  must  be  controlled  by  some  limita- 
tion, and  so  controlled,  the  covenant  must  be 
confined  to  any  dock  or  basin  in  connection  with 
the  Taff  Vale  Railway,  or  some  part  or  branch  of 
it,  terminating  in  or  at  a  dock  or  basin,  and  that 
as  the  Penarth  Railway  was  not  a  part  or  branch 
of  the  Taff  Vale  Railway,  the  covenant  did  not 
apply  to  minerals  shipped  or  unshipped  at 
Penarth  Harbour,  though  they  were  carried  for 
a  certain  distance  along  the  Taff  Vale  Railway. 
Taff  Vale  Ry,  v.  Macnabh,  42  L.  J.,  Q.  B.  163  ; 
L.  R.  6  H.  L.  169  ;  22  W.  R.  66. 

Compelling  Constrnotioii.]:— A  railway  exten- 
sion act  enacted  that  it  should  be  lawful  for  the 
company  to  make  a  branch  railway,  "  and  if  they 
think  fit,"  certain  diverging  lines  to  collieries 
shewn  on  the  plans.  The  company  was  em- 
l)owered  to  let  on  lease  the  diverging  lines,  either 
before  or  after  the  construction,  to  the  owners  of 
the  collieries : — Held,  that  the  statute  did  not 
cast  upon  the  company  the  duty  to  make  the 
branch  railway,  and  therefore  a  mandamus  would 
not  lie.  G.  W.  Ry.  v.  Reg.,  1  El.  &  Bl.  874  ;  16 
6  Jur.  75 — Ex.  Ch. 

Private  Powen  under  Private  Aet.] — By  a 
statute  a  company  was  empowered  to  make  a 
railway  through  certain  districts.  By  s.  5,  they 
were  directed  to  form  new  roads  in  lieu  of  anv 
existing  ones  that  might  be  injured  by  their 
railway.  Sect.  70  empowered  proprietors  of 
lands,  mines,  &c.,  to  make  railways  through  their 
own  Lands  and  those  of  other  persons  consenting, 
and  across  any  road  or  roads,  to  communicate 
with  the  principal  railway,  and  no  reference  was 
made  to  any  former  limitation  of  powers  : — Held, 
nevertheless,  that  the  power  in  this  clause  was 
not  absolutely  given,  but  must  be  subject  to  the 
provision  of  s.  5,  or  to  the  condition  of  leaving 
space  enough,  independently  of  the  railway,  for 
the  public  to  pass.    Rex  v.  Morris^  1  B.  &  Ad.  441. 

PermiBsion  to  make  Communications.]— By  a 
clause  in  an  act  (similar  to  s.  76  of  the  Railways 
Clauses  Act),  owners  or  occupiers  of  land  adjoin- 
ing or  near  the  railway  might  lay  down  or  extend 
on  their  own  lands,  or  on  lands  on  the  sides 
thereof,  belonging  to  the  company,  any  collateral 
or  continuous  branch  from  such  lands  to  com- 
municate with  the  railway  for  bringing  carriages 
upon  or  across  the  same ;  but  all  the  openings 
and  communications  for  that  purpose  were  to  be 
made  at  such  places  as  might,  so  far  as  practic- 
able, be  most  convenient  to  all  the  parties 
interested,  and  so  as  not  to  endanger  the  safety 
of  persons  travelling  on  the  railway,  and  in  case 
of  difference  as  to  the  proper  places  for  the 
openings,  they  were  to  be  determined  by  two 
justices  of  the  peace  ;  provided  always,  that  the 
company  should  not  be  bound  to  make  any  such 
opening  where  they  should  have  erected  any 
building,  station  or  yard  : — Held,  that  the  assent 
of  the  company  to  an  opening  being  made  at  a 
station  was  not  in  the  nature  of  a  licence,  and 
could  not  be  revoked.  Bell  v.  Midland  Ry.,  3 
De  G.  &  J.  673. 

Obstruction  by  Bailwaj  to.] — ^As  to  what  acts 
constitute  a  permanent  obstruction  by  a  railway 
company  to  the  right  to  use  a  private  line  com- 
municating with  their  railway,  so  as  to  entitle 
the  reversioner  to  maintain  an  action,  see  Bell  v. 
Midland  Ry.,  10  C.  B.  (N.8.)  28  ;  30  L.  J.,  C.  P. 
273  ;7Jur.(N.8.)  1200;  4L.T.293;  9W.R.612. 
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Leave  of  CommiBsionerB.] — Under  an  act  of 
parliament,  any  owner  of  mines,  Awj.,  lying 
within  a  certain  distance  of  a  canal,  was  autlio- 
rised  to  apply  to  the  commissioners  of  the  navi- 
gation, to  have  a  railway  made  over  the  lands  of 
other  proprietors,  intervening  between  them  and 
the  canal,  for  the  purpose  of  communicating 
with  it;  and  if  it  should  appear  to  the  major 
part  of  the  commissioners  that  such  road  was 
fitting  or  necessary,  it  was  to  be  lawful  for  the 
proprietor  of  the  mine.  &c.,  to  make  it,  subject 
to  certain  restrictions  expressed  in  the  act ;  and 
it  was  provided,  that  if  any  person  should  think 
himself  aggrieved  by  anything  done  in  pur- 
suance of  the  act,  he  might  within  six  calendar 
months  appeal  to  the  quarter  sessions.  Dnder 
this  act,  the  commissioners,  by  their  award, 
authorised  the  defendant  to  make  a  railway  over 
the  lands  of  the  iilaintiff :  the  plaintiff  having 
filed  his  bill  to  restrain  the  execution  of  the  work, 
on  the  ground  that  the  railway  was  not  fitting 
and  necessary,  an  injunction  was  granted. 
Dudley  v.  IIoHon,  4  L.  jf.  (o.s.)  Ch.  104. 

Por  what  Traffic.] — The  plaintiff  was  a  lessee 
for  a  term  of  twenty-one  years  of  prebendal 
lands,  there  being  reserved  to  the  lessors  the 
woods,  underwoods,  mines,  quarries,  seams  of 
clay,  with  full  and  free  authority  and  power  to 
enter  and  to  cut  down,  and  to  dig,  win,  work, 
get  and  carry  away  the  same,  with  free  ingress, 
egress,  way-leave  and  ])assage  to  and  from  the 
same,  or  to  and  from  any  other  mines,  quarries 
and  seams  of  clay,  on  foot  and  on  horseback, 
and  with  carts  and  all  manner  of  carriages,  and 
also  all  necessary  and  convenient  ways,  passages, 
conveniences,  privileges  and  powers  whatsoever 
for  the  purposes  aforesaid,  and  particularly  of 
laying,  making  and  granting  waggon-ways  in 
and  over  the  demised  premises,  paying  reason- 
able damages.  The  vice-chancellor,  inclining 
to  the  opinion  that  the  reservation  did  not 
enable  the  lessors  to  grant  to  a  public  company 
a  licence  to  make  a  railway  for  the  purpose  of 
conveying  passengers  and  general  merchandise, 
but  was  only  intended  to  enable  the  lessors  or 
their  grantees  to  convey  mineral  produce  and 
wood  from  the  demised  lands  to  and  from 
adjacent  lands,  grante<i  an  injunction  restrain- 
ing the  lessors  and  their  licensees  from  pro- 
ceeding to  make  a  railway  for  the  former  pur- 
pose, previous  to  the  precise  extent  of  the  reser- 
vation being  ascertained  by  the  decision  of  a 
court  of  law.  Farrow  v.  Varuitart^  1  Baihv.  Cas. 
602. 

Semble,  an  agreement  to  grant  a  way-leave 
for  the  purpose  of  a  mineral  railway  simply 
will  not  justify  the  construction  of  a  railway  for 
the  purposes  of  general  traffic.  Meynell  v.  Surtee^, 
infra. 

Where,  by  a  clause  in  an  act  of  parliament,  it 
was  enacted  "  that  nothing  herein  contained 
J  hall  be  construed  to  prevent  any  owner  or 
occupier  of  any  ground  through  which  the  said 
railway  may  i)ass,  from  carrying  at  his  or  their 
own  expense  any  railway  or  other  road,  or  any 
cut  or  canal  which  such  owner  or  occupier  is 
authorised  to  make  in  his  or  her  lands  or  grounds 
across  the  said  main  railway  within  the  respec- 
tive lands  or  grounds  of  such  owner  or  occu- 
pier":— Held,  that  the  right  given  by  this 
clause  was  not  confined  to  the  state  of  the  land 
at  the  time  the  act  passetl,  but  was  intended  for 
the  convenience  of  the  occupiers  from  time  to 
time  of  the  land  partly  on  one  side  and  partly 


on  the  other  of  the  principal  railway,  and  that 
without  reference  to  the  title  under  which  it 
was  held.  Mtmkland  v,  KirJtintilloch  Ry,,  3 
Railw.  Cas.  273. 

Semble,  no  interdict  will  be  granted  to  pre- 
vent a  party  having  the  right  to  cross  a  railway 
from  prolonging  and  extending  it  for  the  use 
of  any  pei'sons  with  whom  he  might  make  an 
agreement  for  that  purpose.    Ih, 

A  neighbouring  landowner  proposed  to  con- 
struct a  railway  on  his  own  land,  and  to  carry  it 
under  the  company's  railway,  and  to  use  it  as  a 
public  railway  for  general  traffic  : — Held,  that 
he  was  entitled  so  to  do,  and  that  the  clause  in 
the  act  did  not  restrict  the  use  of  the  ctgsa  rail- 
way to  purposes  connected  with  the  more  con- 
venient enjoyment  of  the  neighbouring  lands. 
Hv^hes  V.  Ch^iter  and  Holyhead  jRy.,  3  De  G. 
F.  &  J.  352  ;  31  L.  J.,  Ch.  97  ;  8  Jur.  (Kjb.)  221  ; 
7L.  T.  197;  10  W.  R.  219. 

Deyolution  of  Title— Abandonment.] — A  canal 
act,  passed  in  1789,  empowered  the  proprietors 
of  lands  and  their  lessees  to  make  railways  or 
roads  across  lands  of  other  persons  to  convey 
their  coal  and  ironstone  to  the  canal.  Fifty-four 
years  after  the  act  the  lessees  of  some  coal  mines 
gave  a  notice  to  an  adjoining  landowner  of  their 
intention  to  avail  themselves  of  the  powers  of  the 
act,  to  enable  them  to  make  a  road  over  his 
Land.  This  resulted  in  an  agreement  which 
authorised  the  les.sees  to  make  the  road,  paying 
annually  hi.  15#.  This  sum  was  paid  irregularly. 
At  intervals  the  ownership  of  the  lauds  was 
changed,  and  the  les.sees  afterwards  abandoned 
the  tramroad,  and  apparently  without  any  con- 
sent, except  tliat  of  the  tenant,  made  a  railroad 
across  the  estate  in  a  different  direction.  They 
also  erected  an  engine-house,  partly  on  the  old 
tramroad  and  partly  on  adjoining  land,  and  for 
this  they  subsetjuently  agreed  to  pay  an  additional 
IZ.  15«.  The  agreement  contained  no  limit  for 
the  continuance  of  the  road,  but  six  months* 
notice  of  its  discontinuance  was  to  be  given  by 
the  lessees,  who  were  to  restore  it  to  agricultural 
purposes.  Upon  the  defendant  becoming  owner 
of  the  lands,  he  complained  of  the  carriage  of 
goods  not  mentioned  in  the  act,  and  gave  the 
lessees  notice  that  he  should  require  an  annual 
payment  of  35/.,  and,  upon  their  refusing  to  pay 
that  sum,  he  gave  them  notice  to  cea^e  the  use 
of  the  railway,  and  subsequently  he  took  up  the 
rails.  Upon  a  bill  by  the  lessees  : — Held,  that 
the  landowner  was  bound  by  the  agreement  of 
his  predecessor  ;  that  the  abandonment  of  one 
way  for  another  had  not  affected  the  agreement ; 
that  the  alteration  as  well  as  the  erection  of  the 
engine-house  had  been  acquiesced  in  by  the 
landowners  ;  that  the  payment  was  fixed  for  the 
railway,  but  not  for  the  engine-house  ;  that  the 
defendant  was  not  justified  in  taking  up  the 
rails,  and  that  he  must  answer  in  damages  for 
the  loss  sustained  by  the  lessees ;  that  they 
might  restore  the  rails,  and  that  the  defendant 
must  be  restrained  from  interfering  with  them 
or  with  their  use  and  enjoyment  of  the  railway 
for  all  purposes.  Mold  v.  Wh^atcroft,  29  L.  J,, 
Ch.  11  ;  6  Jur.  (N.s.)  2  ;  1  L.  T.  226. 

Oflier — Aceeptanoe.  ] — An  iron  company,  owners 
of  a  private  railway,  being  desirous  of  connecting 
its  line  with  other  railways  by  means  of  a 
branch  line,  applied  to  various  landowners,  and 
to  0.  and  his  mortgagees,  for  way-leaves  through 
their  lands,  and  an  offer  in  writing  was  made 
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the  liabilities  incurred  on  the  passing  thereof, 
had  not  the  defendants  (to  whom,  as  owners  of 
a  large  estate  adjacent  to  the  proposed  branch, 
it  was  of  ^reat  importance  that  the  plaintiffs 
should  be  boimd  to  make  the  branch)  assented 
to  the  terms  of  the  agreement,  and  the  plain- 
tiffs believed  that  they  would  bontl  fide  carry 
out  the  same  :  that  the  defendants,  by  their 
agreement,  induced  the  plaintiffs  to  come  under 
the  obligation  to  make  and  complete  the  lin&s, 
and  the  act  was  passed  upon  the  faith  of  the 
agreement ;  and  charging  that  the  not  carrying 
out  of  the  agreement  was  a  fraud  on  the  plain- 
tiffs, there  having  been  a  part  performance  on 
their  part.  On  demurrer,  it  was  held  (assuming 
the  agreement  to  be  valid  within  the  Statute  of 
Frauds,  and  in  other  respects  one  upon  which 
the  plaintiffs  could  recover),  first,  that  the 
agreement  could  not  be  enforced  as  regards  the 
construction  of  the  railway,  because,  from  the 
nature  of  the  works,  the  subject  of  the  agree- 
ment, it  was  an  agreement  the  execution  of 
which  the  court  could  not  superintend  con- 
sistently with  public  convenience,  inasmuch  as 
the  motions  would  be  incessant  for  committal  or 
otherwise  for  non-performance  of  orders  with 
regard  to  the  making  of  particular  works, 
besides  the  difficulty,  on  the  ground  of  recipro- 
city, in  enforcing  that  part  of  the  agreement 
by  which  the  plaintiffs  were  to  provide  the 
land,  and  because  the  plaintiffs  having  by  their 
act  power  to  acquire  the  land,  could  make  the 
railway  for  themselves  ;  and  having  so  ascer- 
tained the  expense  the  defendants  had  put  them 
to,  would  have  an  adequate  and  the  better 
remedy  in  damages,  and  that  the  circumstances 
of  fraud  alleged  in  the  bill  did  not  prevent  the 
application  of  the  foregoing  reasons.  Secondly, 
that  as  the  court  could  not  superintend  the 
general  execution  of  the  whole  works,  or  enable 
the  defendants  to  earn  the  whole  of  the  money 
to  which  they  would  be  entitled  for  the  works 
when  made,  the  execution  of  the  bond  would  be 
a  i)iecemeal  performance  of  the  agreement, 
which  the  court  would  not  direct,  and  the 
demuner  was  allowed.  Simtk  Wal^  Ry.  v. 
Wythe^,  1  Kay  &  J.  186  ;  3  Eq.  R.  70  ;  24  L.  J., 
Ch.  1  :  3  W.  R.  8.  Affirmed,  3  Eq.  R.  163  ;  24 
L.  J.,  Ch.  87  ;  3  W.  R.  133. 


to  them  in  March,  1843,  by  O.  and  his  mort-  | 
gagees    of    a  way-leave  through   their  lands, 
by  a  lease  for  sixty  years,  by  the  payment  of . 
triple  damages  yearly.    There  was  no  express  I 
acceptance  by  the  company  of  the  offer.     The 
iron  company  assigned  all  its  interest  to  a  rail-  j 
way  company,  which  was  to  construct  the  line. 
In  October,  1843,  the  proposed  line  was  staked  | 
out  over  the  lands  of  0.,  and  in  July,  1844  (all , 
the  other  landowners  being  settled  with),  the  I 
works  were  commenced ;  and  in  1845  the  line 
was  o|)ened  for  traffic.    In  June,  1844,  the  mort- ' 
gagees  of  O.,  under  their  power  of  sale,  sold  and 
conveyed  the  property,  including  the  land  on 
which  part  of  the  line  was  formed,  to  B.,  who 
sold   to    S.      From   1844   to   1847  unsuccessful 
negotiations    had    been    pending  between    the 
parties  for  settling  the  quantum  of  the  yearly 
rent ;  and  in  1847  S.  brought  ejectment  against 
the  company.    The  company  then  filed  a  bill  to 
•stay  proceedings  at  law,  and  for  specific  perform- 
lance,  alleging  acceptance  of  the  offer  of  March, 
1843,  by  the  acts  of  the  company,  in  staking  out 
:and  making  its  line  in  accordance  with  the  offer, 
And  praying  that  the  court  would  determine  ' 
the  quantum  of  rent  to  be  paid  : — Held,  that  i 
the  acts  of  the  company  did  not  amount  to 
an  acceptance  of  the  offer  so  as  to  make  it  a  | 
-contract  binding  the  land,  and  the  bill    was  , 
•dismissed.      Mei/nell  v.   SurteeSy  25   L.  J.,  Ch. 
257  ;  1  Jur.  (N.s.)  737  ;  3  W.  R.  535.    Affirming 
3  Sm.  &  G.  301. 

Constrnetion  —  AeqnieBoenoe.]  —  Where  an 
incorporated  company  stands  by  and  permits 
•expensive  works  to  be  executed  at  the  spot 
where  its  premises  are  situated  and  its  operations 
■carried  on,  the  effect,  for  all  purposes  of  knowledge 
and  acquiescence,  will  be  the  same  as  in  the  case 
of  an  individual.  Laird  v.  JBirkenh^iad  lit/.^  1 
Johns.  500  ;  29  L.  J.,  Ch.  218  ;  6  Jur.  (N.8.)  140  : 
1  L.  T.  251)  ;  8  W.  R.  58. 

The  plaintiff  in  1855  submitted  to  the  director 
of  a  railway  company  a  project  for  a  private 
branch  line,  to  be  constnicterl  at  his  cost  and 
for  his  accommodation,  to  w^hich  the  directors 
expressed  their  assent  and  agreement  generally, 
but  the  terms  and  details  were  left  for  future 
arrangement.  In  1856  he,  at  considerable  cost, 
constructed  the  branch,  and  the  company  pro- 
hibited the  user  until  a  definite  underetanding 
■should  be  come  to.  Semble,  that  at  this  time 
the  company  was  bound  to  assent  to  reasonable 
terms,  and  the  court,  if  possible,  would  have 
•decreed  specific  performance.    lb. 

Agreement  to  Constmot — Bpeoiflc  Performance.] 

— The  defendants  agreed  with  the  plaintiffs  to 
undertake  to  execute  a  branch  railway  according 
to  the  terms  of  a  specification  to  be  prepared  by 
the  plaintiff's  engineer  for  the  time  being,  and 
to  give  a  bond  to  secure  the  performance  of 
their  contract.  The  plaintiffs  had  at  the  date 
of  the  agreement  a  bill  pending  to  enable  them 
to  make  the  branch,  and  holding  them  to  com- 
plete within  a  specified  time,  on  pain  of  a 
suspension  of  dividends  on  the  capital  of  their 
entire  line.  The  specification  was  prepared  by 
the  company's  engineer,  but  prices  having  risen, 
the  defendants  repudiated  their  agreement.  The 
plaintiffs  then  filed  their  bill  for  a  specific  per- 
formance of  the  agreement  according  to  the 
terms  of  the  specification,  and  to  have  the  bond 
-executed,  charging  that  they  would  have  with- 
.  drawn  the  bill  before  parliament,  by  reason  of 


I  Level  Croesing— Gates.] — The  provisions  of  the 
Highways  Act  (5  &  6  Will.  4,  c.  50,  s.  71),  as 
amended  by  2  &  3  Vict.  c.  45,  s.  1,  and  5  &  6 
Vict.  c.  55  (for  the  better  regulation  of  railways), 
8.  9,  by  which  the  proprietors  of  a  railroad 
which  crosses  a  highway  at  a  level  crossing  are 
compelled  to  put  up  gates  at  such  crossing,  do 
not  apply  to  a  private  line  of  railway,  on  private 
property  used  by  the  proprietoi-s  exclusively  for 
their  private  purposes.  ^ffItson  v.  Baird^  3 
App.  Cas.  1082  ;  39  L.  T.  304  ;  26  W.  R.  835— 
H.  L.  (Sc.) 

ST.  Streams,  User  and  Diversion  of. 

DimensionB  of  Arch.] — A  railway  company, 
in  exercise  of  the  powers  conferred  on  it  by  an 
act  of  parliament,  which  gave  compensation  to 
persons  whose  property  might  sustain  damage 
from  its  operations,  was  proceeding  to  erect  an 
arch  above  a  mill  race,  for  the  purpose  of  sus- 
taining an  embankment  on  which  the  railway 
was  to  be  constructed,  and  it  appearing  that 
injury  would  be  done  to  the  mill  if  the  arch  were 
of  the  proposed  dimensions,  but  that  the  injury 
would  be  avoided  if  the  arch  were  of  certain 

46—2 
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larger  dimensions,  an  injunction  was  granted  to 
restrain  the  company  from  making  over  the  mill 
race  an  arch  of  less  than  certain  specilied  dimen- 
sions, (hates  Y.  Clarence  Ry.,  1  Rnss.  k  M.  181  ; 
8  L.  J.  (0.8.)  Ch.  72. 

Belief  barred  —  Aeqoieseenee.] — A  railway 
company  made  excavations  upon  it«  own  land, 
the  purpose  of  which  was  the  partial  diversion  of 
the  stream  of  water  of  a  navigable  river ;  and 
the  works  so  prosecuted  necessarily  occasioned 
the  obstruction  of  a  private  road.  The  plaintiffs, 
who  were  the  owners  of  a  fulling  mill,  which 
was  supplied  with  water  from  the  river,  alleged 
that  the  proposed  diversion  of  the  stream  was 
illegal  under  the  powers  of  the  act.  The  plain- 
tiflb,  who  had  a  right  of  way  over  the  private 
road,  also  alleged  that  the  company  was  inter- 
fering with  the  road  without  the  performance  of 
the  conditions  imposed  by  the  railway  act,  as 

Preliminary  to  interfering  with  the  road : — 
[eld,  that  although  the  company  were  working 
on  their  own  land,  the  plaintiffs  must  be  held  to 
have  had  notice  of  the  intended  works  of  the 
company ;  and  had  by  an  acquiescence  for 
eighteen  months,  during  which  the  company  had 
expended  a  large  sum  of  money  on  the  works, 
precluded  themselves  from  asking  for  the  inter- 
position of  the  court  by  injunction.  Semble,  the 
plaintiffs,  although  interested,  by  the  situation  of 
their  property  or  the  nature  of  their  business,  in 
preserving  open  the  navigation  of  the  river 
Calder,  but  not  otherwise  interested  in  the  navi- 
gation, were  not  entitled  to  sustain  a  suit  to 
enforce  clauses  in  the  railway  acts  protecting  the 
Calder  navigation  from  injury  by  the  railway 
works.  lUingioorth  v.  Manch^Mer  a nd  Leeds  Ry.. 
2  Railw.  Cas.  187. 

Powers  of  Diyenion.] — A  railway  company  is 
only  justified  in  diverting  streams  and  roads  as 
authorised  by  s.  16  of  the  Railways  Clauses  Act, 
1845,  when  such  diversions  are  strictly  necessary 
to  enable  the  company  to  carry  oat  the  under- 
taking, and  therefore  the  right  to  make  such  a  j 
diversion  cannot  be  insisted  on  where  it  is  only  i 
convenient  or  economical  for  the  company  to  do  , 
so.     A  railway  company,  in  order  to  avoid  the 
expense  of  making  two  bridges  within  a  very 
short  distance  of  each  other,  diverted  a  stream  | 
and  carried  it  along  the  east  side  of  their  line,  so  I 
that  it  no  longer  entered  the  plaintiff's  land,  i 
which  lay  on  the  west  side  of  the  line.    The 
plaintiff  only  used  the  stream  for  the  purposes  of 
watering  cattle  ;  and  although  the  company  pro- 1 
vided  (by  means  of  culverts)  for  a  sufficient  flow  ' 
of  water  for  this  purpose  in  the  old  bed  of  the 
stream  : — Held,  that  the  diversion  of  the  stream 
being  only  convenient  and  economical,  and  not 
strictly  necessaiy,  was  not  justified  by  the  act, 
and  that  the  plaintiff  was  therefore  entitled  to 
an   injunction  to   restrain   the    company  from 
interfering  with  the  flow  of  the  stream,  as  for- 
merly enjoycil.    Pugh  v.  Golden  Valley  Ry.,  49 
L.  J.,  Ch.  721  ;  15  Ch.  D.  330 ;  42  L.  T.  863  ;  28 
W.  R.  863. 

The  power  conferred  on  a  railway  by  s.  16  of 
the  Railways  Clauses  Act,  1845,  to  divert  the 
course  of  a  river  or  road,  "  in  onler  the  more  con- 
veniently to  carry  the  same  over  or  under,  or  by 
the  side  of  the  railway,  as  it  may  think  proper," 
is  to  be  taken  as  cut  down  and  qualified  by  the 
proviso  that  it  be  an  act  necessary  for  making, 
maintaining,  .altering  or  repairing,  and  using  the 
railway.    lb. 


I      By  an  act  of  parliament  authorising  the  oon- 

I  struction  of  a  railway,  it  was  provided  that 

I  nothing  in  the  act  should  authorise  or  empower 

I  the  railway  company  "  to  obstruct  the  navigation 

I  of  a  river,  or  any  part  thereof,  or  to  divert  any  of 

the  waters  therein  or  which  now  supply  the 

river  "  : — Held,  that  this  clause  applied  only  to 

I  the  time  of  construction  of  the  railway,  and  did 

I  not  take  away  the  rights  of  the  company  as  a 

riparian  proprietoi.    Ait- Gen.  v.  G.  K.  Ry.^  23 

L.  T.  344  ;  18  W.  R.  1187.    Affirmed,  L.  R.  6  Ch. 

572  ;  19  W.  R.  788. 

Ueer  of  Stream.]  —  The  owner  of  land  not 
abutting  on  a  river,  with  the  licence  of  a  riparian 
owner,  took  water  from  the  river,  and  after  using 
it  for  cooling  certain  apparatus  returned  it  to 
the  river  undiminished  and  unpolluted  : — Held, 
that  a  lower  riparian  owner  could  not  obtain  an 
injunction  against  the  landowner  so  taking:  the 
water,  or  against  the  riparian  owner  through 
whose  land  it  was  taken.  North  am  v.  Hurley 
(1  El.  &  Bl.  665)  and  Sampson  v.  HiMini^t  (1 
C.  B.  (N.s.)  590)  distinguished.  Kt^sit  v.  G.  K 
Ry.,  52  L.  J.,  Ch.  608  ;  23  Ch.  D.  666 ;  48  L.  T. 
784  ;  31  W.  R.  608. 

The  ordinary  right  of  the  riparian  proprietor 
is  to  take  so  much  water  as  he  requires  for 
domestic  or  similar  purposes : — Held,  that  the 
fact  that  the  railway  company  did  not  require 
water  for  such  purposes  did  not  entitle  it  to  take 
it  for  other  purposes,  such  as  supplying  their 
locomotives.    Att.-Gen.  v.  G.  JS.  Ry.,  supra. 

A  railway  company  whose  line  crossed  a  stream 
in  the  immediate  neighbourhood  of  one  of  their 
stations,  took  water  for  supplying  its  engines  nnd 
for  the  general  purposes  of  the  station.  On  a 
bill  filed  by  a  millowner  lower  down  the  stream, 
it  appeared  that  the  abstraction  of  water  did  no 
damage  in  wet  weather,  and  never  shortened  the 
working  of  the  mill  for  more  than  a  few  minutes- 
a  day : — Held,  that  the  company,  as  riparian 
owner,  was  entitled  to  take  a  reasonable  qaantitj 
of  water  for  its  purposes,  and  that  in  this  case 
the  quantity  taken  was  reasonable.  Sandwich 
^EarT)  v.  G.  X.  Ry.,  49  L.  J.,  Ch.  225  ;  10  Ch.  D. 
707  ;  27  W.  R.  616. 


h.  Level  QrosBinsw* 

Ineonyenience    Caused    bj  —  Damagea.]  — 

Damages  are  not  recoverable  for  stoppages  and 
other  mere  inconveniences  incident  to  the 
crossing  of  a  public  road  by  a  railway  on  the 
level,  under  the  sanction  of  parliament.  CaXe- 
donian  Ry.  v.  Ogilvyy  2  Macq.  H.  L.  229. 

A  level  crossing  in  such  a  case  is  a  grievance 
to  be  endured  without  complaint  by  private 
persons,  from  a  consideration  ol  the  benefit 
gainetl  by  the  public.    Ih. 

Hence  where  a  railway  passed  within  seme 
few  yards  of  a  gentleman's  lodge,  across  a 
public  road,  forming  the  chief  access  to  his 
residence  ;  although  he  was  liable  to-  constant 
stoppages  by  the  closing  of  the  gates  en  the 
level  crossing;  although  the  passing  of  trains 
frightened  his  horses  and  terrified  his  visitors, 
"particularly  ladies"  : — Held,  that  these  annoy- 
ances did  not  ground  a  claim  of  damages  against 
the  company.    Ih. 

Held,  also,  that  the  inconvenience  felt  in  such 
a  case  is  one  to  which  all  the  Queen's  subjects 
are  exposed,  and  for  which  no  particular  oir 
individual  remedy  exists.    IK 
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AgrMmint — ^Kffeot  oi;  on  Oeneiml  Bighta.] — 

Where  a  person  has  made  a  special  agreement 
as  to  crossings  on  a  line  of  railway  running 
throagh  his  land,  if,  from  particular  circumstances, 
that  agreement  is  not  carried  into  effect,  he 
cannot,  on  the  ground  of  any  general  rights, 
under  the  railway  acts,  claim  to  have  any  other 
crossings  made  according  to  the  discretion  of  the 
court,  for  that  would  be  to  get  the  court  to 
substitute  a  new  agreement,  and  not  to  enforce  the 
performance  of  the  original.  DanUey  (^Earl)  v. 
L.  a  ^-  D.  By.,  36  L.  J.,  Ch.  404 ;  L.  R.  2  H.  L. 
43;  16L.  T.217;  16  W.  R.  817. 

Initead  of  Bridge — Obligation  to  Conitruot.] 

— ^Where  a  special  railway  act  provided  that  the 
line  should  be  made  according  to  the  level  shewn 
on  the  deposited  plans,  and  that  it  should  be 
laiK'ful  for  the  company  to  carry  the  line  across 
a  specified  street  on  the  level  of  the  street : — 
Held,  that  the  latter  provision  was  not  obliga- 
tory, and  did  not  prevent  the  company  from 
carrying  their  line  across  the  street  according  to 
the  provisions  of  the  general  act.    Ihter  Harbour  I 
{Warden)  V.  L,  C,  4'  D,  Ry.,  8  De  G.  F.  Ac  J.  j 
559  ;  30  L.  J.,  Ch.  474  ;  7  Jur.  (N.8.)  453  ;  4  L.  T.  I 
387  ;  9  W.  R.  523,  [ 

A  mandatory  injunction  will  not  lie  to  compel 
a  railway  comi>any  to  construct  a  bridge  instead 
of  a  level  crossing  pursuant  to  an  order  of  the 
Board  of  Trade  where  the  company  is  wholly 
without  funds.  Bristol  and  Xorth  Sitmerstt  Ry., 
In  re,  47  L.  J.,  Q.  B.  48  ;  3  Q.  B.  D.  10  ;  37  L.  T. 
527  ;  26  W.  R.  236. 

Duty  to  Repair.] — When  a  railway,  under  the 
powers  of  an  act  of  parliament,  crosses  a  high- 
way on  the  level,  it  is  the  duty  of  the  company 
to  keep  the  part  of  the  way  used  by  the  public 
in  a  state  of  repair  suitable  for  the  ordinary  and 
regular  traffic.  Oliver  v.  i\'.  E.  Ry.,  43  L.  J., 
<J.  B.  198  ;  L.  R.  9  Q.  B.  409. 

But  J  to  Frotoot.] — A  plaintiff  negligently 
fastenerl  his  horse  by  the  bridle  to  a  railing  in 
the  open  yard  of  a  public-house,  within  which  he 
remained  for  two  hours.  The  highway  leading 
from  the  house  crossed  a  railway  on  a  level,  aDci 
the  company  had  set  up  gates  across  both  ends 
of  the  highway  at  the  crossing.  The  gates 
opened  outwartls  from  the  railway,  and  closed 
with  a  catch,  but  were  easy  to  ojjen,  and  would 
open  when  a  train  passed,  and  there  was  no ; 
gatekee])er  at  the  crossing.  Darinj?  the  plain- 
tiffs absence  the  horse  escaped  from  the  railing, 
owing  to  the  negligent  fastening,  strayed  to  the 
highway  and  along  that  to  the  crossing,  and,  the 
gate  there  not  being  closed,  through  the  gateway 
to  the  railway,  where  it  was  killed  by  a  passing 
engine  of  the  company  :— Held,  that,  under  5  &  6 
Vict.  c.  55,  s.  9,  an  obligation  was  imposed  on 
the  company  to  keep  the  gates  closed  against  any 
stray  cattle  on  the  highway  ;  that  the  accident 
had  been  caused  by  their  statutory  misconduct ; 
and  that  the  plaintiff  was  entitled  to  recover 
from  them  the  value  of  the  horse.  Dickingon  v. 
Z,  ^-  -V.  ir.  Ry.,  1  H.  &  R.  399. 

Where  a  tramroad  ran  parallel  on  land  of  a 
railway  company  with  the  line  for  some  dis- 
tance, and  afterwards  crossed  the  line  on  a 
level,  there  being  gates  at  the  crossing,  and  a 
])erBon,  who  had  a  licence  from  the  company  to 
use  the  tramroad  with  his  carts  and  horses,  pay- 
"ing  toll  therefor  to  them,  had  his  horse  startled, 
and  in  consequence  the  horse,  having  dashed 
through  the  gates  (which  had  been  left  open  by 


the  company),  was  killed  by  a  passing  train,  and 
the  jury,  in  an  action  to  recover  for  the  loss  of 
the  horse,  found  that  there  was  no  negligence  on 
the  part  of  the  owner,  but  that  the  company  was 
guilty  of  negligence  in  leaving  the  gates  open  : 
— Hdd,  that  a  duty  aro!ie*out  of  the  circum- 
stances, between  the  company  and  the  owner,  to 
use  oitlinary  care  in  the  management  of  the  gates, 
and  that  the  company  was  therefore  liable  for  this 
loss  as  arising  out  of  their  neglect  of  that  duty. 
Afar/ell  v.  SoHth  Walfs  Ry.,  8  C.  B.  (N.S.)  525  ; 

29  L.  J.,  C.  F.  815  ;  7  Jur.  (N.S.)  290  ;  2  L.  T. 
629  ;  8  W.  R.  765. 

A  railway  crossed  a  highway  at  a  level,  gates 
were  provided  at  each  side  for  carriages,  and 
swing  gates  for  foot  passengers,  and  a  watch- 
box  and  attendant  to  close  the  gates.  A  boy 
came  to  the  crossing  and  followed  a  cart  on  to 
the  line  ;  then  seeing  an  up  train  approaching  he 
waited  till  it  had  passed  but  was  caught  and 
killed  by  a  down  train,  which  he  might  also  have 
seen  : — Held,  evidence  of  negligence,  the  com- 
pany being  bound  by  8  &  9  Vict.  c.  20,  s.  47,  to 
have  the  gates  closed  at  the  time.  -V.  £.  Ry.  v. 
WanleM,  43  L.  J.,  Q.  B.  185  ;  L.  R.  7  H.  L.  12  ; 

30  L.  T.  275  ;  22  W.  R.  661. 

At  the  point  where  a  railway  crossed  a  high  road 
by  a  level  crossing  there  were  two  large  gates, 
which,  when  closetl,  covered  the  entire  width  of  the 
metalled  load  and  fenced  in  the  line  therefrom. 
At  the  side  of  the  large  gates,  and  beyond  the 
width  of  the  metalled  road,  but  communicating 
therewith  by  a  short  footpath,  there  was  a  smaU 
gate  for  foot  passengers.  A  piece  of  fence,  which 
stood  immediately  beyond  the  small  gate,  and 
against  which  it  rested,  was  allowed  by  the  rail- 
way company  to  get  out  of  repair,  and  became 
rotten,  in  consequence  whereof,  some  horses 
belonging  to  the  plaintiff,  which  were  straying  on 
the  high  road,  were  enabled,  by  ^lassing  along  the 
short  footpath  and  pushing  against  the  fence,  to 
get  on  to  the  line,  where  they  were  killed  by  a 
passing  train : — Held,  that  the  company  had 
failed  to  satisfy  the  obligation  to  fence  their  line 
imposed  on  them  by  s.  47  of  the  Railways  Clauses 
Act,  1845,  and  were  liable  in  an  action  for 
damages.  Charman  v.  S,  E,  Ry.,  57  L.  J.,  Q.  B. 
597  ;  21  Q:  B.  D.  524  ;  37  W.  R.  8  ;  53  J.  P.  86 
— C.  A. 

A  declaration  stated  that  the  railway  of  a  rail- 
way company  crossed  a  public  highway  on  a 
level,  yet  the  company,  disregarding  their  duty, 
and  the  statutes  in  that  behalf,  did  not  keep 
gates  across  the  highway,  at  the  point  where  the 
same  is  crossed  by  the  railway,  constantly  closed, 
by  reason  whereof  two  horses  of  the  plaintiff, 
lawfully  being  on  the  highway  near  to  the  rail- 
way at  the  point  aforesaid,  went  and  escaped 
from  the  highway  into  and  upon  the  railway, 
and  were  by  a  locomotive  engine  and  train  of 
carriages  run  over  and  killed.  Plea,  that  the 
horses  were  not  lawfully  on  the  highway  at  the 
time  when  the  injury  was  done.  The  horses, 
which  were  grazing  in  the  plaintiff's  field,  had 
leaped  over  the  hedge  into  a  turnpike-road,  and 
had  strayed  thence  into  a  new  i-oad  formed  by 
the  company  leading  across  the  railway  on  a 
level  into  an  old  highway,  and,  one  of  the  gates 
at  the  crossing  being  open,  had  got  upon  the 
railway  : — Held,  first,  that  the  road  formed  by 
the  company  was  a  highwa}',  though  the  parish 
might  not  be  bound  to  repair  it.  Fawcett  v. 
York  and  North  Midland  Ry.,  16  Q.  B.  610  ;  20 
L.J.,  Q.  B.  222;  15  Jur.  173. 

Held,  secondly,  that  the  company  being  required 
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by  their  act,  and  by  5  &  6  Vict.  c.  55,  s.  9,  to  Clauses  Act,  1845,  justices  have  no  power  to  order 
keep  the  gates  at  the  crossings  constantly  closed,  the  erection  by  a  railway  company  of  fences  and 
the  horses  were,  as  against  them,  lawfully  on  the  hand-rails  at  a  level  crossing  on  a  public  carriage 
highway,  and  therefore  the  plaintiff  was  entitled  '  road,  that  section  being  ministerial  only  in  respect 
to  recover  against  the  company.    lb.  '  of  jurisdiction  thereinbefore  conferreti  by  the 

«  *r  .  T  '  *^^'  ^^^  ^^  provision  applicable  to  the  case  of 

Where  Gates  a  Hmianoe.  J— If  a  railway  com- 1  guch  a  highway  being  contained  in  any  previous 
pany  makes  the   railway  so  as  to   intercept  a  i  section.     Beg,"  v.  Schojield,  5  R.  575 ;  69  L.  T. 
public  highway  iti  a  manner  not  authorised  by  i  313 .  53  j^  p^  132. 
8  &  9  Vict.  c.  20,  s.  47,  or  some  other  act,  by  put- ! 

ting  up  gates  at  the  point  of  intersection,  so  as  ,  Private  Hallway  Oatee.]— The  provisions  of 
to  constitute  a  nuisance  in  blocking  up  the  way,  the  5  &  6.  Vict.  c.  55,  s.  9,  as  to  making  and 
a  passenger  along  the  highway  is  not  justified  in  i  maintaining  gates  where  a  railway  crosses  a  road 
prostrating  those  gates  to  make  his  way  good  \  on  a  level,  do  not  apply  to  a  railway  belonging 
across  the  line  of  railway,  but  should  seek  his  j  to  private  owners,  and  not  constructed  under 
remedy  by  mandamus  or  other  legal  proceeding  |  parliamentary  powers,  nor  used  for  the  convey- 
against  the  company.  EllU  v.  L.  ^-  S.  »'.  Ry., '  ^nce  of  passengers.  Mat»m  v.  Baird,  3  App. 
2  H.  &  N.  424  ;  26  L.  J.,  Ex.  349  ;  3  Jur.  (K.S.)  Cas.  1082  ;  39  L.  T.  304  ;  26  W.  R.  835— H. L. QSc.) 
1008  ;  5  W.  R.  682,  1      ^   horse   escaped  from   a  field  without   any 

-.  ,     .     ,  - .. J .  -I      4       M  !  negligence  on  the  part  of  its  owner,  and  strayed 

Duty  to  kwp  Att«iidaiit.]-A  milway  com- 1  ^^^^^^  ^.j^  ^^^^^  ^      ^.^  1,;^^^^    j„  ^  ^i^^ 

pnnyaotiDg  under  the  iwyisions  of  specwl  acts  .^g^  ^^^  ^j  ^,„g' eros«xl  on  »  level  W  a 
which    emb-xhed    the    Railways    Clauses    Act       .  ;,  ^^    j^        ^^^„  ^         y  ^{ 

(8  &  9  \ict.c.  20),  constructed  a  railway  crossing  {^^  j,  ^^^  „^^^  ^^  ^  ^j,^  ^^-^^^^  ^^  » 
a  ^ghway  on  a  level  and  ei-ected  at  the  crossing ,  ^  j^,  .^^^  ^^  „j  ^^^^^^^^  ^.^ly^e^n  the  pri- 
suftcieut  gat<»,  but  did  not  employ  persons  to  ^.^^^  ,.„^  ^^^  ^^^  ^^^  ^j  ^^^  jj^^^  British 
ojHin  and  shut  them  A  pereon  coniing  along,  ^j  Comtmny.  where  it  was  kiUcd  by  a 
t6e  highway  at  night  arrived  at  the  crossing,  ^^^j^j^l  ,\.^^  jvate  railway  was  not 
and  finding  no  person  in  atten.lauce  to  open  the  ^ngt^Scted  under  parli^entary  powers,  nor  used 
gates,  proceeded  to  o,)en  them  himself,  and  wa.s  ^^^  ^^  convevanci  of  passenge^  and  there  were 
injured  in  conse<iuence:-Held,  that  he  had  no  ,  ^^  ^.j^-      ^^  ^^^  level  crossing  or  at  the 

nght  of  action  against  the  company.      "  »««  v. ,  j^^^,.^„  ._^^^^^  ^^^  ^^^  ^^^^  ^^^^^  ^,^^^^ 

ii'  T  /if  a^  «o-  ?i  T  T  -L  li'  w  p  B-47  i  i»'lway  were  under  no  obligation  to  erect  gates 
llJur.  CN.8.)  82»  ;  12  L  T.  o68  :  13  W.  R    8.«.        ^/j      j  .         ^     |  ,;  ,,,^  ^t  ,he 

The  effect  of  s.  47  of  the  Hallways  Chii^  !  ^^j^   ^  ^  f  ^   ^  ^j 

Consolidation  Act,  184o,  is  to  make  a  road  at  a  i 

level  crossing  of  a  railway  only  a  highway  when  ,  p^^^^^  ^  over-How  affected  by  Stotnte.] 
the  gates  are  opened  by  one  of  the  railway  com- ,  _i^^^^  were  bought  bv  the  crown  under  an  ace 
pany  s  servants,  and  if  a  servant  when  caUec  ,  ^^abling  the  crown  to  buy  lands  for  the  purpose 
upon  does  not  come  and  a  pel  son  using  the  road  ^f  fortifications,  but  providing  that  the  binds 
opens  the  gates,  that  person  commits  an  unlawful ,  ^.^^^  ^^^  ^^  ^  ^^^^.^^  ^         ^/^^^^     ^     ^„  ^^^ 

act,  but  If  damage  ensues,  it  is  a  question  for  the  ,  ^authorising  a  railway  to  be  macie  through  these 
]ury  whether  the  damage  was  the  leasoiiable,,^^^^      ,^^^^.j^^^^^^^^ 

natural  consequence  of  the  unlawful  act.  U  yatt ,  j^^.^^  cix)ssing8  giving  acc4  to  part  of  the  lands 
V.  G   n .  By   (34  L.  J     Q.  B.  204)  questioned, ,  ^^^^  ^  ^^^g  ^^       f^,.^     The  crown,  under  the 

^"*  fo^^^^<^^-  f *^.-r  •  ^^r"^'"' }^  ^?'''  ^'  ^*  •  • '  authority  of  a  subsequent  act,  sold  a  part  of  the 
Ihe  offence  of  faihng  to  eiect  and  maintain  a  ,  j^^^  ^^^  ^^^  purchasers  proposeci  to  build 
lodge  or  watchman  at  a  level  crossing  oyer  a  i  houses  thereon  :- Held,  that  the  pVrcha.sere  could 
tiimpike-road  or  public  carnage  road  mentioned  ^^.^^  ^^^^  ^^^^^^^  ^^^  ^^^^  ^^^^  occupiers  of 
m  s.  6  of  the  Railways  Clauses  Act,  1868,  applies  ,  ^^^  ^^^^  ^.^^j^  ^  ^^^^^led  to  make  use  of  the 
to  any  turn  pike- road  or  public  carnage  road,  and  level  crossings,  and  an  injunction  granted  against 
IS  not  limited  to  such  similar  roads  as  are  {  ^b«truction  of  the  level  crossings,  but  not  so  as  to 
specifically  mentioneil  m  the  special  set  autho-  ,^^^  ^^^  company  from  using  the  railway  for 

rising  the  construction  of  the  particuhir  railway.  ^  \^^  reasonable  working  of  their  traffic  C  mted 
Quffire,  whether  such  roacte  where  marked  for  ^^^^^  ^  ^  ^  ^  ^  «  ^^  j^  j  ^^  ^^  ^  R. 
level  crossmgs  on  the  statutory  plan  deposited  ,  ^^  ^^  .^g  33  ^  ^^292  ;  23  W.  R.  896. 
under  the  special  act  though  not  specifically  ;  ^  ^^^^^  ^^  ^^^  contained  a  recital  that 
mentioned  in  that  act,  may  not  be  held  to  be  j^  ^^^  expedient  that  certain  footways  which 
turnpike  or  public  carriage  roads  "authorised  by  ^^^^  ^^^^^^^  ^  ^^^  ^.j  ^^  ^he  level  should 
the  special  act '  for  level  crossmgs  withm  s.  o  of  ,  ^  ^^^^^  ^..^^  ^^  ^     ^^^  ^^^  provided,  namely, 

«r%    T  "^""'^  9-r^        '  ^^" '"'^''' '  "  that  as   regards   five   of   such   footways,    the 

bb  Li.  j.,  y.  li.  ^/».  ^  rights  of  way  in  resiMXJt  thereof  should  be  extin- 

Delay  in  opening  Gatet— Obstmction  of  High-  guished,  and  that  the  other  footway  should  be 
way.]— The  plaintiff  a  medical  man,  whose  time  '  carried  by  a  bridge  over  the  railway."  One  of 
was  of  i)ecuniary  value,  was,  while  driving  along  '  ^^^  fi^e  footways  to  be  extinguished  wjwthe  sub- 
a  public  highway,  detained  for  twentv  minutes  Ject  of  a  previous  agreement  between  the  owners 
at  a  level  crossing  by  the  unreasonable  and  and  the  company,  under  which  the  owners,  their 
negligent  delay  of  the  defendant  railway  com- '  heirs,  tenants  and  aligns,  were  to  have  a  free 
panv's  servants  in  opening  the  gates  at  the  ^^ay  of  passage  with  horses,  carts,  waggons  and 
cimsing  :— Held,  that  the  defendants  were  liable  '•  carnages  over  the  said  footway.  The  act  pro- 
in  damages  to  the  plaintiff  for  such  delay.  Boyd  ^J<ied  no  compensation  for  the  extinguishment. 
V.  G.  y.  By.,  [1895]  2  Ir.  R.  55.5.  '  The  company  ei-ected  a  fence  across  the  level 

crossing  without  any  notice  to  the  o^a-ncrs,  wno 

Joriidiction  of  Justiees — Ereotion  of  Fence  1  brought  their  action  to  restrain  the  company 
and  Hand-rails.]—  Under  s.  62  of  the  Railways  '  from  so  doing  :--Held,  that  their  private  rights 
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were  not  taken  away  by  the  act,  which  only '  on  the  plaintiffs  side,  the  bank  on  the  railway 
dealt  with  public  rights  of  way.  Wellt  v.  Ltrndon, ;  side,  of  the  fence.  In  1890  plaintiffs  cow  slipped 
Tilbury,  arid  Smthend  By.,  6  Ch.  D.  126  ;  37  |  into  and  was  found  dead  in  the  ditch  :— Held, 
L.  T.  302  ;  25  W.  R.  325— C.  A.  |  that  the  fence   was    properly  and  sufficiently 

v«»i;«.«.«^  «♦  T  e  n.,,«,™«o  xt™«»,  constructed  by  the  defendant  company.  Colley 
^Zl?^  at.] -6k..    Carriers  -  Negli- I  ^^^^.yj^^Jfy  (5  E^D.  227)  followed.    Orry 

®^^^  I  V.  a:  W.  My.  (7  Q.  B.  D.  822)   distinguished. 

1.  Fences.  iZyaw  v.  Great  Southern  and  Western  Ry.,  32 

L.  R.,  Ir.  15. 

Daty  to  Owners  of  Lands.] — Sect.  68  of  the 
Railways  Clauses  Act,  1845,  imposes  an  absolute  I  Owner  releasing  Eight  to  Aocommodation 
obligation  on  railway  companies  as  between  them  '  Works.] — The  plaintiff  in  1846  became  tenant 
and  the  owners  and  occupiers  of  adjoining  lands,  from  year  to  year  of  land  belonging  to  one  G. 
to  make  and  maintain  fences  to  prevent  cattle  |  In  1847  the  defendants,  a  railway  company, 
straying  on  the  line.  BuiXtoJi  v.  JV.  E.  Ry.^  9  i  acquired  part  of  the  land  in  the  exercise  of  their 
B.  &  S.  824  ;  37  L.  J.,  Q.  B.  258  ;  L.  R.  3  Q.  B.  statutory  powers,  and  by  arrangement  with  G. 
649  ;  18  L.  T.  795  ;  16  W.  R.  1124.  paid  him  compensation  in  lieu  of  all  accommoda- 

The  liability  to  fence  imposed  by  s.  68  of  the  tion  works,  including  the  right  to  have  his  land 
Railways  Clauses  Act,  1845,  is  the  same  liability  ,  fenced  from  the  railway,  G.  releasing  the  defen- 
as  that  which  is  imposed  on  an  adjoining  owner  |  <lants  from  their  statutory  obligation  in  that 
by  prescription  at  common  law.  Wiseman  v.  j  respect.  The  defendants,  however,  made  a  fence 
Miwker,  3  C.  P.  D.  184  ;  38  L.  T.  292  ;  26  W.  R.  634. '  of  posts  and  rails  between  the  land  so  occupied 

The  obligation  of  a  railway  company  to  fence  by  the  plaintiff  and  a  ditch  in  the  defendants' 
under  s.  68,  against  the  ownera  and  occupiers  of  <  land  adjoining  the  railway,  and  they  planted  a 
lands  adjoining  the  railway,  is  co-extensive  only  I  hedge  on  the  side  of  the  ditch  nearest  the  railway 
with  the  common-law  prescriptive  obligation  to  itself,  sufficient  to  prevent  animals  from  straying 
repair  fences.  3fa7U'hester^  Sheffield,  a  fid  Lhicoln- [thereon.  They,  however,  neglected  to  keep  up 
shire  Ry.  v.  Wajlis,  7  Railw.  Cas.  709  ;  2  C.  L.  R.  i  the  posts  and  rails,  and  in  consequence  of  their 
573  ;  14  C.  B.  243  ;  23  L.  J.,  C.  P.  85  ;  18  Jur.  neglect  to  do  so  a  cow  belonging  to  the  plaintiff, 
268  ;  2  W.  R.  194.  ;  in  1879,  whilst  the  plaintiff  so  continued  in  the 

Sect.  68  of  the  Railways  Clauses  Act,  1845,  is  I  occupation  of  ihe  land  underthe  original  tenancy 
a  substitution  for  s.  10  of  the  5  &  6  Vict.  c.  55.  |  which  had  never  been  determined,  fell  into  the 
lb.  I  ditch  and  was  killed  ; — Held,  that  the  defendants 

Sect.  68  of  the  Railways  Clauses  Act,  1845,  were  liable  for  the  loss  of  the  cow,  for  that 
requiring  companies  to  fence  their  lines  against  '  their  arrangement  with  the  owner  did  not 
a<ljoining  landowners,  does  reach  a  case  where   exonerate  them  from  their  liability  under  the 


the  adjoining  land  belongs  to  the  company 
themselves.  Marfell  v.  South  Wales  Ry.,  8  C.  B. 
(N.8.)  525  ;  29  L.  J.,  C.  P.  315  ;  7  Jur.  (N.s.)  240  ; 


Railways  Clauses  Act,  184.">,  s.  68,  to  maintain 
the  fence  for  the  benefit  of  the  occupier,  and  so 
as  to  prevent  his  cattle  from  straying  from  his 


2  L.  T.  629  ;  8  W.  R.  765.  ,  land.     Otrry  v.  G.  W.  Ry.,  50  L.  J.,  Q.  B.  386  ; 

The  duty  imposed  upon  railway  companies  by    7  Q.  B.  D.  322  ;  44  L.  T.  701  ;  29  W.  R.  623 ; 
8.  68  of  the  Railways  Clauses  Act,  1845,  as  to  the  '  45  J.  P.  712-C.  A. 
making  and  repairing  of  fences  between  their ! 

railways  and  the  adjoining  lands  is  not  more  i  Duty  to  Passengers.] — Sect.  68  of  the  Rail- 
extensive  than  that  imposed  upon  ordinarj'  waj-s  Clauses  Act,  1845,  imposes  no  duty  on  a 
tenants  by  the  common  law.  Ricketts  v.  East  railway  company  towards  its  ])aa«engers  to  keep 
and  West  India  Docks,  7  Railw.  Cas.  295  ;  12  I  up  the  fences,  and  a  railway  company  is  not 
C.  B.  160  ;  21  L.  J.,  C.  P.  201  ;  16  Jur.  1072.         .  bound,    at    common    Law,    to    maintain    fences 

In  consequence  of  the  fences  of  a  railway  being  '  sufficient  to  keep  cattle  off  the  line  under  all 
out  of  repair,  some  sheet)  &ot  upon  it,  which  were  circumstances,  but  is  bound  to  use  every  reason- 
run  over  and  killed  by  a  locomotive  engine  able  care  to  prevent  them  straying  on  to  the 
guided  by  a  servant  of  the  company  who  had  line.  Buxton  v.  j>'.  E.  Ry.,  9  B.  &  S.  824  ;  37 
received  orders  from  them  to  travel  at  a  certain  ,  L.  J.,  Q.  B.  258;  L.  R.  3  Q.  B.  549  ;  18  L.  T.  795  ; 
rate  per  hour: — Held,  that  the  remedy  of  the    16  W.  R.  1124. 

owner  of  the  sheep  against  the  company  was  in  I  There  is  no  duty  in  a  railway  company  to  fence 
case,  and  not  in  trespass.  Sltarrod^.L.^"  N,  W.  their  line  of  railwav  as  towaixls  passengers  or 
Ry.,  4  Ex.  580;  14  Jur.  2.^.  persons  already  on  the  line.     The  duty  in  them 

B.  folded   his  sheep  in  a  field  adjoining  a  I  to  fence  is  towards  pei-sons  off  the  line,  to  pre- 
railway,  using  the  quickset  hedge  forming  the    vent  the  latter  from  getting  or  straying  upon  it. 
company's  fence  as  one  side  of   the  inclosure.   Harrold  v.  G.  W.  Ry..  14  L.  T.  440. 
Some  of  the  sheep  escaping  through  a  small  hole  i 

in  the  hedge,  got  upon  the  railway  and  were  i  Sightsof  Third  Parties.] — ^A  railway  company 
killed  : — Held,  that  the  company  was  liable,  and  I  let  surplus  land  to  a  tenant,  separating  it  from 
that  it  was  no  misdirection  to  tell  the  jury  that  the  adjoining  land  not  taken  by  means  of  an 
by  8.  68  of  the  Railways  Clauses  Act,  1845,  the  open  past-and-rail  fence  four  feet  high.  The 
company  was  bound  to  keep  their  fences  suffi-  tenant  planted  his  land  with  vegetables.  Horses 
ciently  strong  to  prevent  sheep  and  cattle  from  kept  on  the  adjoining  laud  of  the  defendant,  by 
straying  out  of  the  adjoining  lands,  the  jury  j  reason  of  the  insufficiency  of  the  fence,  passed 
having  found  as  a  fact  that  the  fence  was  insuffi- 1  their  heads  through  and  over  it,  and  did  damage 
cient.     Bessant  v.  G.  W.  Ry.,  8  C.  B.  (N.s.)  368.   to  the  defendant's  crops : — Held,  that,  the  duty 

In  1862  a  railway  acquired  lands  under  their '  of  fencing  being  by  the  Railways  Clauses  Act, 
statutory  powers,  and,  in  consti-ucting  their  line,  1845,  s.  68,  imp<»ed  upon  the  railway  company, 
fenced  it  off  from  adjoining  lands,  occupied  by  the  defendant  was  not  responsible  to  their  tenant 
plaintiff's  predecessor,  by  a  ditch  or  gripe,  and  for  the  trespass  of  his  cattle.  Wijtemany,  Booker, 
bank  with  posts  and  rails  on  top  ;  the  ditch  being .  3  C.  P.  D.  184  ;  .S8  L.  T.  292  ;  26  W.  R.  634. 
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servants  negligently  and  wrongfully  chased, 
startled  and  frightened  the  hull,  and  so  caused 
it  to  run  upon  the  railway,  where  it  was  killed. 
At  the  trial  it  appeared  that  the  bull,  with  other 
cattle,  which  had  heen  brought  by  the  railway, 
being  in  the  station  yard,  a  place  unlighted  and 
not  fenced  from  the  railway,  a  porter  cslme  out 
of  the  office  with  a  lantern,  such  as  was  ordi- 
narily used  by  portei-s,  in  his  hand ;  and  that 
the  light  startled  some  of  the  beasts,  and  caused 
the  hull  to  run  upon  the  line,  where  it  was 
knocked  down  and  killed  by  a  passing  train : 
— Held,  no  evidence  for  the  jury  that  the  com- 
pany's servants  had  been  guilty  of  negligence. 
Roberts  v.  G.  W.  Ry.,  supra. 

A  party  kept  bullocks  on  a  marsh,  which  was 
separated  from  the  railway  line  by  a  gate  put  up 
by  the  railway  company,  under  the  Railways 
Clauses  Act,  1*845,  s.  r>8.  Three  of  his  bullocks 
were  found  dead  upon  the  line,  and  the  gate  had 
been  broken  down.  The  gate  had  become  thin 
and  the  post  decayed ;  it  had  been  hanging 
upon  hooks  without  anything  to  prevent  its 
being  lifted  off.  Hair  like  that  of  one  of  the 
bullocks  was  found  upon  the  gate,  and  a  horn  of 
one  of  the  dead  animals  appeareil  to  have  been 
loibbed.  Afterwards  the  company  put  bolts  into 
the  posts,  which  prevented  the  gates  from  being 
lifted  : — Held,  in  an  action  for  the  value  of  the 
bullocks,  that  these  facts  constituted  evidence 
of  negligence  on  the  part  of  the  company  ;  that 
the  owner  was  not  bound  to  apply  to  justices 
under  the  Railways  Clauses  Act,  s.  69  ;  and  that 
evidence  of  what  the  company  did  to  this  gate 
and  posts  after  the  accident  was  admissible. 
Pa^e  v.  G.  E.  Ry.,  24  L.  T.  585. 


Duty  of  adjoining  Landowner  to  Serrmnt  of 
Company.] — The  plaintiff,  a  platelayer,  in  the 
employment  of  a  railway  company,  was  return- 
ing from  his  work  in  a  trolley  propelled  by  hand, 
when  some  pigs  belonging  to  the  defendant, 
which  had  escnped  through  the  fence,  got  in  the 
way  of  the  trolley  and  upset  it.  The  fence  erected 
by  the  company  was  sufficient  to  keep  out  horses, 
oxen,  and  sheep  :  —  Held,  that  the  fence  was 
insufBcient,  but  that  the  plaintiff  was  identified 
with  the  company,  to  whose  neglect  the  accident 
was  to  be  attributed.  Child*  v.  Hearn^  43  L.  J., 
Ex.  100  ;  L.  R.  9  Ex.  176  ;  22  W.  R.  864. 

licensee.]  —  When  a  railway  company  has 
neglected  the  duty  imposed  on  them  by  the 
Railways  Clauses  Act,  1845,  s.  68,  to  fence  its 
line  from  the  adjoining  lands,  and  in  consequence 
of  such  neglect  cattle  in  the  adjoining  lands 
pass  on  to  the  line  and  are  injured  by  the  com- 
pany's trains,  an  action  for  the  injury  may  be 
maintained  against  the  company  by  the  owner 
of  the  cattle,  though  he  has  no  more  interest 
in  the  adjoining  lands  than  a  licence  from  the 
occupier  to  graze  the  cattle  there,  Dawsun  v. 
Midland  Ry,,  42  L.  J.,  Ex.  49  ;  L.  R.  8  Ex.  8  ; 
21  W.  R.  56. 

To  Fence  off  their  own  Yards.] — A  colt  strayed 
from  a  field  on  to  a  public  road,  abutting  upon 
which  was  a  yard  not  fenced  from  a  railway, 
the  gate  of  which  was,  through  the  neglect  of 
the  company's  servants,  left  open.  Whilst  the 
colt  was  being  driven  back  to  the  field  by  the 
servant  of  the  owner,  it  escaped  into  the  yard, 
and  thence  on  to  the  railwa)',  where  it  was 
killed  by  a  passing  train  : — Held,  that  the  com- 
pany was  responsible.  Midland  Ry.  v.  Daykin, 
17  C.  B.  126  ;  25  L.  J.,  C.  P.  73 ;  4  W.  R.  16. 

A  count  stated  that  a  company  was  the  owner 
and  occupier  of  a  railway,  and  of  a  station  there- 
on for  the  loading,  unloading  and  delivery  of 
cattle  carried  thereby,  and  of  a  yard  adjoining 
the  station  and  railway,  into  and  through  which 
yard  cattle  brought  by  the  railway  to  the  station 
were  used  and  accustomed,  and  were  obliged  to 

Sass  in  going  from  the  station  to  a  common 
ighway  near  thereto ;  and  that  the  company, 
by  reason  of  the  premises,  ought  to  have  made 
and  maintained  sufficient  fences  between  the 
yard  and  the  railway,  so  as  to  prevent  cattle 
lawfully  being  in  the  ynrtl  from  straying  there- 
out into  or  upon  the  railway  ;  but  that  they 
omitted  to  make  and  maintain  such  fences, 
whereby  a  bull  of  the  plaintiff,  lawfully  being 
in  the  yard  on  his  way  to  the  highway,  without 
default  or  negligence  on  his  part,  strayed  from 
the  yard  on  to  the  railway,  and  was  killed  by  a 
passing  train  : — Held,  that  there  was  no  liability 
upon  the  company,  either  by  the  common  law 
or  by  8  &  9  Vict.  c.  20,  s.  68,  to  fence  their  yard 
from  the  railway,  and  consequently  that  the 
count  disclosed  no  cause  of  action.  Roberts  v. 
G.  W.  Ry.,  4  C.  B.  (N.s.)  506 ;  27  L.  J.,  C.  P. 
266  ;  4  Jur.  (N.S.)  1240. 

LoTel  Crossings.] — See  ante,  col.  1449. 

Proof  of  Kogligenoe.] — A  count  alleged  that 
a  bull  of  the  plaintiff  was  lawfully  in  a  close 
adjoining  a  railway,  of  which  the  company  was 
the  owner  and  occupier,  along  which  railway 
they  had  not  made  any  fences  for  preventing 
cattle  being  in  the  close  from  straying  thereout 
upon  the  railway,  and  that  whilst  the  bull  was 
lawfully  in  the  close,  the  com|>any  and  their 


Diflbrent  Speoies  of  Animals.] — A  plate- 
layer in  the  employment  of  a  railway  company 
was  returning  from  his  work  along  their  line 
upon  a  trolley  propelled  by  hand,  when  the  defen- 
dant's pigs  got  through  the  fence  of  his  field, 
which  adjoined  the  railway,  on  to  the  line  in 
front  of  the  trolley  ;  the  trolley  ran  over  the  pigs 
and  was  upset,  and  the  plaintiff  was  injurecL 
The  defendant  was  owner  of  the  adjoining  land ; 
the  fence  erected  by  the  company  under  s,  68 
of  the  Railways  Clauses  Act,  1845,  was  sufficient 
against  horses,  oxen,  and  sheep ;  but  there  was 
enough  space  between  the  lowest  rail  of  the 
fence  and  the  gix)und  for  pigs  to  crawl  through, 
and  the  pigs  had  in  fact  crawled  under  the  fence. 
There  was  evidence  to  shew  that  the  defendant 
had  been  warned  on  a  former  occasion  of  his 
pigs  being  on  the  line,  but  there  was  no  evidence 
to  shew  how  the  pigs  got  from  the  defendant's 
farmyard,  where  they  were  last  seen,  into  the 
field  adjoining  the  railway.  In  an  action  against 
the  defendant  for  the  injury  sustained  by  the 
plaintiff  : — Held,  that  the  word  "  cattle  "  in  s.  68, 
included  pigs,  and  that  the  fence  was,  therefore, 
insufficient,  atilds  v.  Hearn,  43  L.  J.,  Ex.  100; 
L.  R.  9  Ex.  176 ;  22  W.  R.  864. 

ContribatoryKegligonoe.] — A  railway  crossed 
land  on  a  level,  and  there  was  an  accommoda- 
tion roatl  over  the  railway.  Two  descriptions  of 
fastenings  were  provided  by  the  company  for 
the  gates  leading  from  this  road  to  the  railway, 
and  it  was  arranged  between  the  owner  and  the 
company  that  one  should  be  used  by  day  and  the 
other  by  night.  The  former  was  insufficient ; 
the  latter  sufficient.  Complaints  had  been  made 
to  the  company  of  the  insufficiency  of  the  day 
fastening,  of  which  no  notice  was  taken.    The 
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owner's  servants,  notwithstanding  its  insuffi- 
ciency, continued  to  use  it.  A  pony  strayed 
through  one  of  the  gates  on  to  the  line,  and  was 
killed,  and  in  an  action  against  the  company  to 
recover  the  value  of  the  pony,  the  jury  found 
that  the  company  had  not  provided  a  sufficient 
protection,  but  that  the  servant  had  not  used  the 
precaution  he  ought :  —  Held,  that  upon  this 
Ending,  the  verdict  wms  rightly  entered  for  the 
company.  Haigh  v.  L.  ^'  N,  \V,  Ry.^  1  F.  &  F. 
646  ;  8  W.  R.  6. 

A  railway  crossed  an  occupation  way  which 
connected  lands  of  the  plaintiff  lying  on  each 
side  of  the  railway,  and  which  was  also  a  public 
footway.  The  crossing  being  on  the  level,  at  the 
point  of  intersection  the  company  set  up  high 
gates,  of  which  they  gave  a  key  to  the  plaintiff. 
The  gates  obstructed  the  footway,  but  the  com- 
pany did  not  make  a  bridge  over  the  railway,  or 
provide  a  stile  for  foot-passengers,  in  pursuance 
of  ss.  46, 61,  68  of  the  Railways  Clauses  Act,  1845. 
The  key  having  been  lost,  one  of  the  gates  was 
left  open,  and  some  colts  of  the  plaintiff  having 
escaped  on  to  the  railway,  were  killed  by  a 
passing  train  : — Held,  that  it  was  a  question  for 
the  jury  whether  the  plaintiff,  by  his  own  negli- 
gence, had  contributed  to  the  accident.  MlUv. 
L,  Sf  S.  W.  Mt/.,  2  H.  &  N.  424 ;  26  L.  J.,  Ex. 
349  ;  3  Jur.  (N.8.)  1008  ;  5  W.  R.  682. 

Semoteness  of  Damage.] — Cattle  were  being 
driven  along  a  road  across  which  were  some 
sidings  belonging  to  a  railway  company,  when 
some  trucks  of  the  company  were  negligently 
allowed  to  i*un  down  the  siding,  across  the  road, 
sepai-ating  the  cattle  from  the  drovers,  and 
frightening  them  so  that  some  of  them  ran  down 
the  road,  broke  through  an  imperfect  fence  into 
an  orchanl,  whence  they  strayed  \i\>on  the  line 
and  were  killed  by  a  passing  train : — Held,  that 
the  company  was  liuble,  and  that  the  damage 
was  not  too  remote  ;  and  that  the  imperfect  state 
of  the  orchard  fence  afforded  no  defence  to  the 
action.  SfU'e*by  v.  Lancaithire  and  Yorkshire 
Uy.,  45  L.  J.,  Q.  B.  1  ;  1  Q.  B.  D.  42  ;  33  L.  T. 
372  ;  24  W.  R.  99— C.  A. 


j.  Jonctlona. 

Expenses  of  Erecting  Signals.]  —  Under  the 
Railways  Clauses  Act,  1863,  s.  12,  where  a  rail- 
way forms  a  junction  with  another  railway,  the 
company  with  whose  railway  the  junction  is 
made  is  empowered  to  erect  such  signals  and 
conveniences  incident  to  the  junction,  as  may  be 
necessary  for  the  prevention  of  danger  to  or 
interference  with  the  traffic  at  or  near  the  junc- 
tion ;  and  the  expenses  of  erecting  and  main- 
taining snch  signals  and  conveniences  are  at 
the  end  of  each  half  year  to  be  repaid  by  the 
company  making  the  junction  : — Held,  that,  to 
sustain  an  action  for  such  expenses,  pioof  must 
be  given  that  they  have  been  actually  paid : 
proof  that  a  liability  has  been  incurred  for  them 
is  not  enough.  Carmarthen  and  Cardigan  Ry. 
V.  Manchester  and  Milford  Ry.,  42  L.  J.,  C.  P. 
262  ;  L.  R.  8  C.  P.  685. 

Priyate  Siding — Board  of  Trade  Order.] 


— The  plaintiff  and  his  pi-edecessors  in  title,  as 
owners  of  land  adjoining  a  single  line  of  railway, 
had  ever  since  the  year  1861  used  a  junction 
siding  connecting  the  railway  with  a  foundry  on 
their  land,  the  siding  being  the  only  access  to  the 
foundry.    The  defendants,  the  railway  company. 


having  doubled  their  line,  the  board  of  trade, 
acting  on  the  report  of  their  inspector,  and  as  a 
condition  for  certifying  the  line  to  be  fit  for 
traffic,  required  the  company  either  to  provide 
the  junction  of  the  siding  with  the  modem  and 
improved  system  of  interlocking  and  signalling 
apparatus,  or  to  remove  the  junction,  which  was 
of  an  old-fashioned  description.  The  company 
then  called  upon  the  plaintiff  to  execute  the 
work  or  pay  the  costs  of  it,  but  this  the  plaintiff 
declined  to  do,  whereupon  the  company  took  up 
the  junction  points : — Held,  by  Bacon,  V.-C, 
that  the  plaintiff  had,  under  s.  76  of  the  Railways 
Clauses  Act,  1845,  a  statutory  right  to  the  use  of 
his  siding  in  connection  with  the  company' 
railway,  the  company's  parliamentary  powere 
being  subject  to  that  right ;  and  an  injunction 
was  therefore  granted  restraining  the  company 
froiu  continuing  to  prevent  communication 
between  his  siding  and  the  railway,  and  com- 
pelling the  company  to  restore  the  junction  : — 
Held,  on  appeal,  that  as  the  plaintiff's  prede- 
cessors in  title  had  acquired  a  perpetual  right  to 
use  the  siding  under  a  clause  as  to  sidings  in  an 
old  local  act  for  making  a  ti-amway,  which  iiad 
since  been  converted  into  the  railway  of  the 
defendants,  and  the  subsequent  acts  contained 
saving  clauses  sufficient  to  protect  all  rights 
acquii'ed  by  the  plaintiff  under  the  old  act,  the 
case  did  not  depend  on  the  Railways  Clauses  Act, 
and  that  the  plaintiff  retained  the  right  acquired 
under  the  old  act  to  use  the  siding  without  con- 
tributing to  the  expense  of  the  new  apparatus, 
such  act  containing  nothing  to  oblige  the  plain- 
tiff to  make  or  pay  for  the  interlocking  apparatus. 
Woitdruffv.  Brecon  and  Merthyr  Tudvil  Ry,^5i 
L.  J.,  Ch.  620  ;  28  Ch.  D.  190 ;  62  L.  T.  69  ;  33 
W.  R.  125— C.  A. 

Held,  also,  that  if  the  case  had  turned  on  s.  76 
of  the  Railways  Clauses  Act,  the  court  woukl  not 
have  decidetl  the  question  whether  the  plaintiff 
was  bound  to  pay  for  the  interlocking  apparatus, 
without  first  ascertaining  what,  in  the  year  1845, 
was  included  in  the  terms  "  offset  plates "  and 
'*  switches  "  used  in  that  section.    Jb, 

Rendered  Impossible — Constmcting  Line.] — 

Semble,  that  companies  have  a  right  to  canyon 
their  railway  according  to  the  plan  laid  down  in 
their  act,  although  a  junction  contemplated  in 
procuring  such  act  may  be  frustrated  by  the 
abandonment  of  the  line  with  which  it  was  the 
original  intention  of  the  company  to  unite. 
Clarence  Ry.  v.  Great  Xorth  of  England  Ry.j 
2  Railw.  Cas.  763  ;  6  Jur.  269. 


k.  TnxmelB. 

Deviation.]— The  effect  of  ss.  1»— 15  of  the 
Railways  Clauses  Act,  1845,  taken  together,  is, 
in  the  case  of  a  i  unnel  marked  on  the  deposited 
l)lans,  that  the  tunnel  must  be  made  in  the  exact 
))Osition  indicated,  and  that  the  line  cannot 
deviate  at  all  at  that  portion  of  it  without  the 
consent  required  by  s.  13,  or  special  powers  in 
the  special  act.  Little  v.  Xewport,  Aiierga4MiHny 
and  Hereford  Ry.,  7  Railw.  Cas.  280 ;  12  C.  B. 
753  ;  22  L  J.,  C.  P.  39 ;  17  Jur.  209  ;  1  W.  R. 
81. 

Bight  to  Snpport.] — The  grant  to  a  railway 
company  of  the  right  to  make,  maintain  and  use 
a  tunnel  does  not  give  the  company  such  a  right 
to  support  to  their  tunnel  thattne  grantor,  acting 
duly  in  accordance  with  the  Railways  Clauses 
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to  the  use  of  the  public  for  twenty  jears,  but  the 
soil  of  which  the  plaintiff  claimed  as  his  private 
property  by  virtue  of  his  conveyance.  A  railway 
company,  being  about  to  tunnel  under  this  cul- 
de-sac,  gave  the  plaintiff  a  notice  to  treat  in 
respect  of  three  houses  on  each  side  of  it,  but 
not  in  respect  of  that  part  of  the  cul-de-sae 
between  them,  the  company  contending  it  was> 
a  public  way  or  street : — Held,  that  the  cul-de- 
sac  was  a  public  way  or  street,  and  that  the 
company  was  entitled  to  tunnel  under  it  with- 
out paying  the  plaintiff  any  compensation. 
Sovrh  V.  East  London  By.,  42  L.  J.,  Ch.  477  ;. 
L.  R.  16  Eq.  108* 

Agreement  to  Construot  —  Aoqoieicenoe.]'  — 

Circumstances  of  acquiescence  and  part  i>erior- 
mance,  under  which  a  railway  company  was  held 
bound  V)y  an  agreement  for  making  a  tunnel 
running  into  and  upon  their  land,  although  no 
contract  had  been  executed  pursuant  to  the  8  A:  !> 
Vict.  c.  16,  s.  97,  and  although  the  terms  of  such 
agreement  were  not  ascertained  without  some 
difficulty.  Laird  v.  Birhenhead  Ily.,  1  Johns. 
500  :  29  L.  J.,  Ch.  218  ;  6  Jur  (n.s.)  140  ;  1  L.  T» 
259  ;  8  W.  R.  58. 

1.  Aoconunodatlon  Works. 

Disoretion  of  Company  as  to  the  most  Gon> 
yenient  Mode  of  doing  the  Works.]  —  Lands 
required  by  a  railway  company  for  accommo- 
dation works  are  Innds  required  for  the  purpose* 
of  "the  undertaking"  or  "of  the  railway.'* 
Every  work  which  a  railway  company  is  em- 
|X)wered  to  do,  not  merely  what  it  is  comi)elle(! 
to  do,  is  a  purpose  of  the  undertaking.  The 
word  "necessary"  in  s.  68  of  the  Railways 
Clauses  Act.  1845,  refers  to  the  obligation  to 
make  good  the  interruption,  and  does  not  con- 
fine the  company  to  any  particular  mode  of 
doing  the  works.  Where  there  are  seveml  modes 
of  doing  the  works,  the  company,  acting  under 
the  advice  of  their  engineer,  are  the  sole  judges 
which  mode  should  be  adopted ;  but  if  they  do 
not  act  bon&  fide,  the  court  will  interfere.  A 
railway  company  having  intersected  the  lands- 
of  two  adjoining  landownei's,  A.  and  B.,  by  an 
embankment,  proposal  to  connect  the  severed 
portions  of  A.'s  land  by  an  arch  through  the 
embankment,  and  to  g^ve  B.  a  right  of  way 
through  the  same  arch,  which  they  proposed  to 
connect  with  his  laud  by  an  occupation  road 
carried  through  A.'s  land.  The  strip  of  A-'s  land 
proposed  to  be  taken  for  this  road  was  included 
in  the  lands  delineated.  A.  objected  to  this 
arrangement,  as  being  beyond  the  powers  of  the 
company  : — Held,  that  the  company  hatl  power 
to  take  the  strip  of  land  compulsorily  for  the 
proposed  puri)Ose.  WilkinMon  v.  HulL  t^v.,  By, 
and  Dot'k  Co..  51  L.  J.,  Ch,  788  ;  20  Ch.  D.  323  ^ 
46  L.  T.  455  ;  30  W.  R.  617— C.  A.  ' 

Agreement  —  Effect  on  General  Bights.]  — 

Where  a  person  has  made  a  special  agreement  as- 
to  crossings  on  a  line  of  railway,  and,  fram  par- 
ticular circumstances,  he  allows  that  agreement 
to  fall  through,  he  cannot  afterwards  set  up 
general  rights  under  the  railway  acts  to  have 
other  crossings  made.  Darnley  (^Etirl)  v.  L,  tl 
cJj-  D.  By.,  36  L.  J.,  Ch.  404  ;  L.  R.  2  H.  L.  43  ; 
16L.  T.  217;  15  W.  R.  817. 

Specific  performance  will  not  be  decreed  of  an 

act  which  the  defendant  cannot  lawfully  carry 

I  into  execution,  and  which  would  be  useless  to  the 


Act,  ss.  77  and  78,  cannot  work  or  have  the 
benefit  of  mines   under  and   adjacent  to  the  | 
tunnel.     L.  ^'  y.  W.  By,  v.  Achroyd,  31   L.  J., 
Ch.588;  8  Jur.(N.s)  911  ;  6L.T.  124;  lOW.R. 
367.    See  Mines  and  Minerals. 

Payment  for  User  of  Land.]  —  Semble,  that 
under  the  Railway  and  Lands  Clauses  Acts  com- 
])anie8  are  entitled  permanently  to  use  the  land 
for  the  purposes  of  tunnels  without  doing  more 
than  paying  for  the  permanent  user  and  occupa- 
tion of  the  land.  Plnvhln  v.  Londtm  and BlacJt- 
wall  By.,  2  Eq.  R.  1172  ;  24  L.  J.,  Ch.  417  ;  1 
Jur.  (N.8.)  241  i  2  W.  R.  696.  See  Lands 
Clauses  Act. 

Sale  of  Land  —  Acqniescence.]  —  A  railway 
company,  having  constructed  a  tunnel,  proceeded 
to  dispose  of  the  ground  under  which  the  tunnel 
ran,  and  contractetl  on  the  5th  June  to  sell  a 
jjorlion  to  B.,  subject  to  the  condition  that  he 
was  to  erect  no  buildings  nor  make  any  excava- 
tions, &c.,  but  according  to  a  specification 
approved  in  writing  by  the  principal  engineer. 
B.  entered  immediately,  and  sent  in  j)lans  in 
August  to  the  resident  engineer,  for  the  approval 
of  the  principal  engineer.  The  resident  engineer 
never  submitte<l  them  to  the  principal,  but  told 
B.  verbally  that  he  might  proceed.  B.  thereui)on 
l)roceeded  till  the  26th  October,  when  the  con- 
veyance was  comj)leted,  and  the  company's 
solicitor,  finding  him  carrying  on  building 
operations,  asked  if  he  had  the  approval  in  writ- 
ing of  the  princi[)al  engineer,  and  tokl  him  he 
must  procure  it.  The  principal  engineer  then 
for  the  fii*st  time  saw  the  plans  of  the  proposed 
buildings,  and  immediately  condemned  them  as 
dangerous  to  the  tunnel,  and  therefore,  of  course, 
also  dangerous  to  the  proposed  houses.  B.  insist- 
ing on  proceetling,  the  company  cause<l  an 
information  to  be  filed  to  restrain  him,  on  the 
ground  of  danger  to  the  public.  A  counter 
information  was  thereupon  filed  against  thecom- 
l>any  to  restrain  it  from  running  its  trains,  on 
the  same  ground  of  danger  to  the  public.  The 
fact  of  danger  to  the  public  by  the  continuation 
of  B.'s  plans  was  fully  made  out.  An  injunction 
had  been  obtained  on  the  first  information,  and 
i-efused  on  the  second  : — Held,  at  the  hearing, 
fii-st,  that  the  approval  of  the  company's  resident 
engineer  was  not  binding  on  the  company  ;  and, 
secondly,  thnt  the  defendant  B.  having  been 
allowed  to  continue  his  works  from  August  to  the 
26th  October  was,  under  the  circumstances,  not 
such  an  aci^uiescence  on  the  part  of  the  company 
as  to  exempt  B.  fiom  being  restraine<l  from 
further  prosecuting  his  building.  Att.-Gen. 
V.  Briggs,  1  Jur.  (N.s.)  1084. 

Buildings  over.] — A  railway  company 


acquired  land  under  special  acts,  which  contained 
no  provision  as  to  sale  of  superfluous  lauds,  but 
incori)Oi*ated  the  Lands  Clauses  Act,  1845.  It 
made  its  line  in  a  cutting,  which  it  covered  over 
with  an  arch  forming  a  tunnel  : — Held,  that  the 
company  had  no  right  to  grant  building  rightii 
over  the  crown  of  the  tunnel.  Metropolitan 
District  By.  and  Cosh,  In  re,  40  L.  T.  482. 

Sight  to  Constmet— Cnl-de-sac.]  —  In  1871 
the  plaintiff  became  the  purchaser  in  fee  simple 
of  hereditaments,  described  in  the  deed  of  con- 
veyance as  "  all  that  piece  of  ground  with  the 
sixteen  messuages  thereon."  The  houses  were 
divided  into  two  blocks  by  a  cul-de-sac  or  passage 
open  at  one  end  only,  which  had  been  detlicated 
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plaintiff  if  it  were  carried  into  execution.  A 
railway  company  ordered  to  make  a  drain  con- 
tracted for.  Powell  V.  Sovth  Wales  Ry,^  1  Jur. 
(N.S.)  773. 

Wliat  are — Infuffioient  Drains.] — The  owners 
of  mines  extending  under  a  railway,  whicii  had 
been  made  by  a  i  ail  way  company  under  the 
powere  of  their  act,  which  contained  provisions 
similar  to  those  in  the  Railways  Clauses  Act,  1845, 
gave  notice  to  the  company  in  1858  of  their 
intention  to  work  the  mine  under  the  line  of 
railway,  and  the  company  declined  or  neglected 
to  purchase.  At  this  point  the  line  of  railway 
was  in  a  deep  cutting,  and  the  company  had 
made  drains  upon  the  line  for  the  purpose  of 
carrying  off  the  water  which  fell  upon  the  rail- 
way and  lan  from  the  sides  of  the  cutting.  The 
working  of  the  mine  had  caused  the  land  on 
which  ihe  railway  was  constructed  to  sink,  so 
that  the  company  was  compelled  to  fill  up  such 
sinkings  in  order  to  preserve  the  level  of  the  rail- 
way, and  thereby  the  drains  had  become  in  some 
places  choked  up,  and  the  water  percolated 
through  the  broken  strata,  and  through  the 
cinders  usetl  by  the  company  for  filling  up  the 
sinkings,  and  so  passed  into  the  mines  : — Held, 
that  these  drnins  were  not  accommotlation  works 
within  S8.  68,  69  of  the  Railways  Clauses  Act, 
1845.  Rtg,  V  Fisher,  3  B.  &  S.  191  ;  32  L.  J., 
M.  C.  12  ;  9  Jur.  (N.S.)  571  ;  7  L.  T.  326;  11 
W.  R.  69. 

Duty  to  Pence  where  Owner  releases  Bight 

to.] — See  ante,  col.  1454. 

Whether  Action  lies  for  Insoi&oienoy.]— A 

railway  company  constructed  a  culvert  to  carry 
off  water  from  land  adjacent  to  the  railway.  No 
complaint  was  made  by  the  owner  of  the  land  of 
the  insufficiency  of  the  culvert,  and  no  applica- 
tion was  made  to  justices  for  additional  accommo- 
dation works  within  the  five  ycare  limited  by  s.  73 
of  the  Railways  Clauses  Act,  1845.  An  injury 
having  subsequently'  arisen  to  the  land  from  the 
insufliciency  of  the  culvert  to  carry  off  all  the 
water,  an  action  in  re.si)ect  of  such  injury  was 
brought  by  the  occupier  against  the  railway 
company,  in  which  it  was  allegetl  that  the  cul- 
vert was  insufficient : — Held,  on  demurrer,  that 
the  action  would  not  lie.  Colley  v.  L.  ,V'  3'  ir. 
R}j.,  49  L.  J.,  Ex.  575  ;  5  Ex.  D.  277  ;  42  L.  T. 
807  ;  29  W.  R.  16  ;  44  J.  P.  427. 

A  railway  company  was,  by  its  special  act, 
icquired  to  construct  and  maintain  such  culverts, 
drains,  &c.,  under  the  railway  as  two  justices 
should,  upon  the  application  of  any  landowner 
in  case  of  dispute,  judge  to  be  necessary  for  his 
accommodation.  In  1841  the  company  con- 
structed an  embankment  for  the  railway  across 
lands  belonging  to  the  plaintiff's  predecessors, 
and  made  a  culvert  under  the  embankment  for 
the  purpose  of  draining  the  lands.  Twenty  yeai-s 
afterwards  the  plaintiff  came  into  possession  of 
the  lands,  and  found  that,  owing  to  the  height 
of  the  bottom  of  the  culvert,  the  water  could  not 
be  properly  drained  off.  Upon  a  suit  by  him  to 
compel  the  company  to  provide  a  proper  drain  : 
— Held,  that  the  Court  of  Chancery,  indepen- 
dently of  the  question  whether  it  had  jurisdiction 
or  not,  would  not  interfeie  in  questions  of  accom- 
modation works,  but  that  such  questions  ought 
to  be  referred  to  two  justices,  as  provided  by  the 
act.  Hood  V.  X,  E.  Ry.,  40  L.  J.,  Ch.  17  ;  L.  R. 
11  Eq.  116  ;  23  L.  T.  433 ;  19  W.  R.  266. 


A  railway  was  carried  alone  an  embankment 
upon  low  lands  lying  between  a  river  and  A.'s 
land.  The  low  lands  were  separated  from 
A.'s  land  by  a  bank  which,  before  the  railway 
embankment  was  placed  there,  sufficed  to  pro- 
tect his  land  from  the  fiood-watere  of  the  river ; 
but,  in  consequence  of  the  embankment,  the 
flood- waters  were  unable  to  spread  themselvea 
over  the  low  lands  as  formerly,  and  flowed 
over  the  bank  into  hie  land  :  —  Held,  that 
although  the  company  were  not  required  by  their 
act  to  make  flood-openiugs  to  their  embankment, 
and  would  not  be  compellable  by  mandamus  to 
make  them,  yet,  as  they  might  by  proper  caution 
have  prevented  the  injury  sustained  by  A.,  an 
action  was  nmintainable  against  them  for  such 
injurv.  Lawrence  v.  G.  3'.  i?//.,  16  Q.  B.  643 ; 
6  Raiiw.  Cas.  666  :  20  L.  J.,  Q.  B.  293  ;  15  Jur.  652. 

By  a  railway  act  it  was  provided,  that,  where 
any  part  of  any'carriage,  horse  or  foot  road,  rail- 
way or  tramroad,  quay,  wharf,  slope,  or  other 
communication,  either  public  or  private,  shall  be 
found  necessaiy  to  be  cut  through,  raised,  sunk, 
taken,  or  so  much  injured  as  to  be  impassable,  or 
inconvenient  for  the  passengers,  cattle,  or  car- 
riages, or  for  the  transporting,  conveying, landing, 
shipping,  or  depositing  of  any  goods  or  merchan- 
dise ;  the  company  shall,  at  their  own  expense, 
before  any  such  road,  quay,  wharf,  slope,  or  other 
communication  shall  be  cut  through,  raised,  sunk, 
taken,  or  injured  as  aforesaid,  cause  another  good 
and  sufficient  road,  quay,  wharf,  slope  or  other 
communication  as  the  case  shall  rcquiie,  to  be 
set  out  and  made  instead  thereof  as  convenient 
for  passengers,  and  for  transporting  goods  and 
merchandise,  as  the  road,  quay,  wharf,  slope,  or 
other  communication  so  tolxi  cut  through,  raised, 
sunk,  taken,  or  injured  as  aforesaid,  or  as  near 
thereto  as  may  be.  B.  had  a  wharf  on  the  river 
Humber,  between  which  and  the  low-water  mark 
the  company  constructed  their  railway  (in  the 
line  pi-escribed  by  the  act  of  parliament),  thereby 
rendering  the  communication  between  the  wharf 
and  river  inconvenient  and  dangerous : — Held, 
that  the  wharf  was  thereby  injured,  within  the 
meaning  of  the  section  (which  was  not  confined 
to  an  injury  done  bodily  to  the  wharf  itself)  ; 
that  he  was  entitled  to  have  a  new  wharf  con- 
structed for  him  by  the  company,  and  was  not 
lx>und  to  apply  for  compensation  under  another 
section,  which  empoweied  a  jury  to  assess  the 
sum  payable  for  any  future,  temporary,  or  per- 
petual, or  recurring  damages,  done  or  sastamed 
by  reason  of  the  taking  of  land  for  the  purposes 
of  the  act.  Bell  v.  Hull  and  Selby  Ri/.,  6  M.  &  W. 
699  ;  2  Railw.  Cas.  279  ;  9  L.  J.,  Ex.213. 


Belay.] — A  railway  company  had  con- 


structed its  line  so  as  to  leave  for  the  passage 
for  a  private  road  two  intervals  of  nine  feet  three 
inches  each.  The  inteinral  required  by  the 
Railways  Clauses  Act,  for  a  similar  right  of 
way,  was  twelve  feet.  The  plaintiff's  right  of 
way  was  not  disputed ;  but  he  had  lain  by 
and  allowed  the  railway  works  to  proceed,  and 
the  damage  accruing  to  the  plaintiff  in  conse* 
quence  was  of  small  amount : — Held,  that  he, 
having  delayed  the  assertion  of  his  legal  right, 
and  the  damage  being  slight,  the  court  would 
not  grant  an  injunction  to  restrain  the  infringe- 
ment on  the  legal  right.  Wintle  v.  Bristol  and 
SoutJi  Wales  Union  Ry,,  6  L.  T.  20  ;  10  W.  R.  210. 

Order  of  Justices.]— Under  ss.  68,  69  of  the 
[  Railways  Clauses  Act,  1845,  justices  have  power 
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only  to  order  accommodation  works  with  refer- 
ence to  the  present  use  of  the  land,  not  prospec- 
tively. Therefore  a  jury  summonecl  should  assess 
compensation  for  severance  of  agricultural  land, 
valued  as  building  land,  on  the  assumption  that 
no  remedy  could  be  afforded  by  accommodation 
works  ordered  by  justices.  Retf,  v.  Midland  and 
S.  W.  Junction  Ry,,  8  B.  &  S.  456. 


Fenoe  Erected  more  tluui  Fiye  Tears  after 
Opening  of  Bailway — Damage  from  Inini&cienoy 
— ^LiabUity.] — The  general  obligation  imposed 
upon  a  railway  company  by  s.  68  of  the  Rail- 
ways Clauses  Act,  1845,  to  make  and  maintain 
sufficient  fences,  is  not  affected  by  the  provision 
in  s.  73  that  the  company  shall  not  be  com- 
pelled to  make  "  any  further  or  additional 
accommodation  works'*  after  five  years  from 
the  opening  of  the  railway,  in  a  case  where  the 
company  have  made  no  such  wo^ks  at  all  within 
that  period.  A  railway  company  are  therefore 
liable  for  injury  arising  from  the  defective  state 
of  a  fence  erected  by  them  after  the  expiration 
of  the  five  years.  Dixon  v.  G.  W.  Ry.^  66  L.  J., 
Q.  B.  132  ;  [1897]  1  Q.  B.  300  ;  75  L.  T.  539  ;  45 
IV.  R.  226— C.  A. 

**  Aecommodation  Works '*~*<  InsniUcient  "— 
Landowner's  Power  to  make  Additional  Works.] 

— In  s.  71  of  the  Railways  Clauses  Consolidation 
Act,  1845,  the  words  '* accommodation  works" 
mean  such  works  as  are  mentione<l  in  s.  68 — that 
is,  works  for  the  benefit  of  lands  adjoining  the 
railway  ;  and  "  insufficient "  means  insufficient 
for  the  use  of  the  lands  in  the  condition  in  which 
they  were  when  the  line  was  made.  Rhvnddti 
und  Swan»tui  Bay  Ry.  v.  Talbot j  66  L.  J.,  Ch.  570  ; 
[1897]  2  Ch.  131 :  76  L.  T.  694— C.  A. 

Sect.  71  does  not  enable  owners  of  adjoin- 
ing lands  to  construct  accommodation  works  at 
their  own  expense,  unless  thei*e  have  been  some 
previous  accommodation  works  made  by  the 
railway  company  which  have  proved  insufficient. 
Therefore  where,  on  the  purchase  of  the  site  of 
the  line,  the  company  and  the  landowner  have 
agreed  that  no  accommodation  works  shall  be 
made  by  the  company,  the  landowner  cannot 
subsequentlv  construct  works  under  that  section. 
Jb. 

Compensation— Mandatory  Injunction.  ] — The 
metropolitan  board  of  works,  under  the  powers 
conferred  on  them  by  the  Thames  Embank 
ment  Act,  1862,  cut  off  from  its  river  frontage 
a  piece  of  land  belonging  to  the  defendant. 
The  question  of  compensation  was  referred 
to  an  mnpire,  who  ma<le  his  award  in  the  belief 
that  the  land  had  been  made  inaccessible  to 
carriages  by  the  embankment  works.  By  s.  62, 
the  board  of  works  was  bound  to  provide  means 
of  access  to  the  land.  The  defendant  filed  a 
bill  to  compel  them  to  make  the  land  accessible 
to  carriages,  and  at  the  same  time  commenced 
an  action  for  the  whole  amount  awanled.  The 
board  of  works  filed  a  bill  for  an  injunction 
against  the  action  : — Held,  that  the  action  must 
be  restrained  until  the  hearing  of  the  cause. 
Metropolitan  Board  of  Works  v.  Sali-abvry 
iMarqvis),  26  L.  T.  390  ;  20  W.  R.  507. 

S.  was  entitled  to  houses  in  Cecil  and  Salisbury 
streets,  and  to  a  piece  of  low  level  ground  at  the 
south  ends  of  these  streets.  The  low  level  com- 
municated by  means  of  two  lanes  at  the  banks 
of  the  streets  with  the  Strand  on  the  north  side, 
and  by  means  of  wharves,  with  the  river  Thames 


on  the  south  side.  In  1862  the  Thames  Embank- 
ment Act  authorised  the  construction  of  the 
embankment  road  and  of  the  ornamental  gardens 
alongside  of  the  river.  These  improvements  were 
completed  in  1870  ;  their  effect  was  to  deprive 
the  low  level  ground  in  question,  and  also  the 
two  streets,  of  all  communication  with  the  river 
or  with  the  embankment  on  the  south  side.  S., 
as  the  owner  of  the  depreciated  property,  had 
obtained  10,000^.  as  compensation  assessed  by  an 
umpire  ;  but  under  s.  2  of  the  act  of  1862,  8. 
was  entitled  besides  to  full  and  free  commnni- 
cation  to  the  embankment  road  and  the  river, 
and  he  claimed  that  such  right  belonged  to  him 
in  respect  as  well  of  the  houses  in  Cecil  and 
Salisbury  streets  as  of  the  low  level  ground,  and 
that  the  right  in  dispute  was  to  a  wheel  or  a 
cartway,  and  not  to  a  footway  merely.  The 
makers  of  the  improvements  had  offered  to 
construct  a  convenient  footway  across  the 
gardens  to  the  embankment  ixiad,  but  snch 
offer  had  not  been  entertained.  A  wheel  or 
cartway  would  have  seriously  injured  the  orna- 
mental gardens  : — Held,  that  having  regard  to 
the  circumstances  of  the  property  in  1862,  and 
to  an  act  of  Geo.  3,  rehitive  to  the  buildings 
upon  it,  the  act  of  1862  did  not  reserve  any 
right  of  way,  much  less  a  wheel  or  cartway,  to 
the  low  level ;  and  that  a  mandatory  injunction 
to  construct  a  convenient  footway  for  the  occu- 
piers of  Cecil  and  Salisbury  streets  could  not  be 
granted  on  the  state  of  the  pleadings,  or  an 
inquiry  directed  at  that  stage  of  the  suit. 
Metropolitan  Board  of  Works  v.  Salisbury 
(^Marquis'),  21  W.  R.  259 

User  of  Aecommodation  Bridge  —  Trunway.] 

— An  estate  was  intersected  by  a  canal  under 
the  powera  of  its  act,  and  an  accommodation 
bridge  was  built  by  the  company,  over  which  a 
private  road,  leading  across  the  property  to  a 
high  road,  was  carrietl.  Coal  pits  were  opened 
upon  the  estate,  which,  when  the  canal  was 
made,  had  been  used  as  a  fai*m.  For  some  time 
the  coals  were  carried  down  to  the  canal  by 
a  ti-amway  which  did  not  cross  the  bridge.  The 
coal-owners  subsequently  carried  the  tramway 
across  the  bridge  (excavating  the  soil  of  the 
roa<.lway  on  the  bridge  and  approaches),  in  order 
to  carry  their  coals  to  a  line  of  railway  on  the 
other  side  of  I  he  property.  An  action  for 
trespass  having  been  commenced,  and  a  writ  of 
injunction  applied  for  by  the  canal  company,  the 
coal-owners  submitted  in  the  action  to  judgment 
for  \l,  damages  and  costs,  and  gave  an  under- 
taking not  to  repeat  the  trespass  complained  of. 
The  coal-owners  having,  a  few  months  afterwards, 
again  laid  down  the  tramway,  but  without  break- 
ing the  soil  on  the  bridge  : — Held,  that,  indepen- 
dently of  the  undertaking  in  the  action,  by 
which  the  right  of  the  canal  company  had  beea 
recognised  and  established,  the  defendants'  right 
of  access  to  and  passage  over  the  accommodation 
bridge  did  not  justify  the  making  by  them  of  a 
tramway  upon  the  bridge  and  the  approaches 
thereto,  and  an  injunction  was  granted  accord- 
ingly : — Held,  on  appeal,  that  the  undertaking 
given  by  the  defendants  formed  a  good  ground 
for  the  interference  of  the  court,  without  going 
into  the  question  of  their  right  to  make  the  tram- 
wav.  Aertth  Canal  (h.  v.  Ynisarwed  Resolten 
Colliery  Co.,  L.  R.  10  Ch.  450. 

Sepair  —  Abandonment  —  Severed  Land— Dif- 
ferent Ownership.] — A  railway  company  which 
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on  cutting  through  a  landowner's  pro- 
perty has  been  obliged,  under  s.  68  of  the 
Kailways  Glauses  Consolidation  Act,  1845,  to 
make  accommodation  works,  is  not  bound  to 
keep  up  such  works  when  the  two  parts  of  the 
lands  so  severed  have  passed  into  the  hands  of 
different  owners  neither  of  whom  han  any  right 
of  passing  over  the  other^s  land.  The  right  to 
such  works  is  then  abandoned,  and  finally  extin- 
guished, and  will  not  revive  even  if  the  whole  of 
the  land  afterwards  belongs  to  one  owner.  Mid- 
land Ry.  V.  Grihhle,  64  L.  J.,  Ch.  826  ;  [ISSo]  2 
Ch.  827  ;  12  R.  613  ;  73  L.  T.  270 ;  44  W.  R.  183 
— C.  A.    Affirminer  60  J.  P.  55. 


ExpenfM  of  ComnniTilofttion—Owto.  ] — ^When  a 
party  has  required  a  communication  to  be  made 
between  adjoining  lands,  and  it  is  found  by  a 
jury  that  the  expense  of  making  the  communi- 
cation will  be  greater  than  the  value  of  the  land, 
which  the  company  then  tenders,  electing  to 
take  the  land ;  this  is  not  a  case  of  disputed 
compensation,  and  the  claimant  is  not  entitled 
to  his  costs  by  reason  of  the  omission  of  any  pre- 
vious offer  of  compensation.  Citbb  v.  Mid-  Wales 
My.,  35  L.  J.,  Q.  B.  117  ;  L.  R.  1  Q.  B.  842  ;  12 
Jur.  (N.S.)  228  ;  13  L.  T.  342  ;  14  W.  R.  775. 

Supply  of  Water  —  Dar8tlo&  of  Duty.]— A 
clause  in  an  agreement  by  a  milway  company  to 
purchase  land,  binding  the  company  to  procure  a 
supply  of  water  as  good  as  the  supply  of  water 
cut  off  by  the  construction  of  the  line  from  the 
severed  lands  of  the  vendor,  only  binds  the  com- 
pany to  do  once  for  all  that  which  may  reason- 
ably be  expected  to  insure  a  sufficient  supply  of 
water,  and  does  not  bind  them  to  do  whatever 
may  be  necessary  from  time  to  time  to  secure 
that  result.  Gray  and  Metropolitan  i2y.,  In  re. 
44  L.  T.  567. 

Tramfer  of  TT&dertaking  —  Konperformanoe 
of  CoTenants— Liability  of  Transferee  Company.] 

— By  a  conveyance  dated  in  December,  1873, 
certain  lands  comprised  in  a  settlement  were 
conveyed  to  the  L.  company  for  the  purpase  of 
their  undeitaking,  and  the  company  entered  into 
covenants  with  all  persons  claiming  under  the 
settlement  to  make  and  maintain  certain  accom- 
modation works  and  to  perform  certain  personal 
services  upon  such  lands.  By  an  act  passed  in  1 892, 
the  line  having  then  been  closed  for  some  years, 
the  undertaking  was,  "  subject  to  the  contracts, 
obligations,  debts  and  liabilities  "  of  the  L.  com- 
pany, transferred  to  the  C.  company,  provision  was 
made  for  the  dissolution  of  the  former  company, 
and  "  claims  "  against  that  company  unknown  to 
them,  not  notificcl  within  a  certain  time,  were  to  be 
barred.  In  August,  1893,  the  covenants  having 
remained  unperformed  up  to  that  date  without  ob- 
jection from  any  person  claiming  under  the  settle- 
ment, and  no  claim  having  been  notified  within  the 
time  limited,  the  then  tenant  for  life  thereof 
brought  an  action  against  both  companies,  claim- 
ing specific  performance  of  such  covenants : — 
Held,  that  he  was  entitled  to  an  order  against  the 
C.  company.  Fortescna  v.  Lostwithiel  and  Fuwey 
Ry.y  64  L.  J.,  Ch.  37  ;  [1894]  3  Ch.  621 ;  8  R. 
664  ;  71  L.  T.  423 ;  43  W.  R.  138. 

Agreement — Bnforoement  of.] — ^Where  land  is 
taken  by  a  railway  company,  not  under  its  com- 
pulsory powers,  but  by  private  contract,  the 
jurisdiction  of  the  Court  of  Chancer}'  to  secure 
to  the  vendor  the  easements  he  contracted  for  is 
not  ousted  by  the  provisions  of  the  railway  acts. 


Sanderso-H  v.  Coehermouth  and  Worhinyton  By., 
2  H.  &  Tw.  327  ;  19  L.  J.,  Ch.  603.  Affirming 
11  Beav.497. 

A  railway  company,  about  to  sever  the  plain- 
tiffs land  by  its  railroad,  agreed  to  purchase  the 
necessary  portion  of  land,  "  subject  to  the 
making  sucti  roads,  ways  and  slips  for  cattle  as- 
might  be  necessary  "  : —  Held,  that,  although 
it  was  very  difficult  to  execute  an  agreement 
thus  expr&^ed,  yet  that  the  plaintiff  was  entitled 
to  a  specific  performance  ;  that  the  word  "neces- 
sary "  must  receive  a  reasonable  interpretation. 
The  expression  was  held  to  mean  '*  such  roads, 
ways  and  slips  for  cattle  as  might  be  necessary 
and  proper  for  convenient  communication  be- 
tween  the  severed  portions  of  the  plaintiff's- 
land'* ;  and  a  reference  was  therefore  directed 
to  ascertain  what  was  necessary  and  proper.   lb. 

In  a  contract  between  a  railway  company  and 
a  proprietor  of  land  to  be  crosse<l  by  the  line  of 
railway,  the  Railways  Clauses  Act  should  be 
expressly  referred  to,  if  the  company  intends  to 
claim  the  benefit  of  its  provisions.  Therefore, 
where  a  company  contracted  "to  provide  and 
erect  a  suitable  bridge  over  a  street  (marked  in 
a  plan  referred  to  in  the  deed)  as  then  planned 
and  intended  "  ;  and  the  plan  shewed  that  the 
sti-eet  was  intendeil  to  be  forty-two  feet  wide  : — 
Held,  in  the  absence  of  any  reference  in  the 
deed  to  the  act,  that  the  company  was  not  at 
liberty  to  narrow  the  street  to  the  dimensions 
specified  in  s.  49  (twenty-five  feet),  but  must 
make  a  bridge,  with  an  arch  of  the  full  width  of 
the  street  (forty- two  feet).  Clarh}  v.  Manchetter, 
Sheffield  and  Lincolnshire  Jfy.,  1  Johns,  k  H.  631. 

A  railway  company  obtained  a  conveyance,  for 
the  purposes  of  the  railway,  of  land  from  C. ; 
and  in  the  conveyance  the  company  bound  them- 
selves to  erect  and  maintain  a  bridge  over  the 
road  leading  to  C.'s  property,  which  was  to  be, 
according  to  the  plans,  thirty -five  feet  wide  and 
leaving  a  road  under  it  of  fifteen  feet  wide. 
Afterwards  this  bridge  was  made,  but  the  com- 
pany, some  years  later,  amalgamated  with  the 
H.  company,  and  the  latter  company's  act 
authorised  a  junction  with  the  former  railway, 
at  a  point  near  this  bridge.  The  two  companies 
then  agreed  as  to  the  mode  of  effecting  the  junc- 
tion ;  and  part  of  the  plan  was  to  widen  the 
arch  or  bridge  over  C.'s  road  so  as  to  extend  the 
bridge  from  thirty-five  feet  to  fifty -five  feet  wide, 
thereby  darkening  the  road  beneath.  C.  applied 
for  an  injunction  to  restrain  the  companies  from 
carrying  out  this  plan  : — Held,  that  the  first 
company  having,  in  the  first  instance,  obtained 
the  conveyance  from  C,  on  certain  conditions  as 
to  the  width  of  the  bridge,  was  bound  not  to 
depart  from  those  conditions  ;  and  the  H.  com- 
pany was  equally  bound,  as  claiming  under  the 
first  company  ;  for  it  was  j)art  of  the  considera- 
tion to  maintain  the  bridge  of  the  height  and 
width  originally  fixed.  Edinburgh  a/id  Glas- 
gow Ry.  V.  Campbell,  4  Macq.  H.  L.  570 ;  9  L.  T. 
157. 


Power  of  Statutory  Officer  to  l)ind  Com- 


pany.]— ^Where  by  a  local  act  the  promoters  of  a 
railway  company  were  authorised  to  take  lands 
for  the  purposes  of  their  undertaking  to  be 
acquired  by  them  through  a  government  officer 
appointed  under  s.  20,  compensation  being  pay- 
able by  the  government,  and  the  owners  of  the 
lands  being  entitled  by  s.  29  to  such  accommo- 
dation works  as  may  be  fixed  by  agi*eement  at 
the  time  when  the  amount  of  compensation  is 
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being  settled  : — Held,  that  the  statutory  duty  of  i  imposed  upon  a  railway  company  by  their  act  to 
conductingthe  assessment  of  compensation  having  j  construct  certain  works,  i»nd  upon  conveyance 
been  intrusteil  to  such  government  officer,  the ,  of  the  necessary  land  by  the  landowners,  the 
making  of  agreements  for  accommodation  works  |  company  enter^  into  an  agreement  with  them 
was  also  within  the  scope  of  his  authority,  and  he  \  to  make  a  carriage  road  between  certain  specified 
could  within  reasonable  limits  bind  the  company  i  points,  and  also  to  make  and  maintain  a  wharf 
thereby,  although  the  statutory  duty  of  defraying  i  for  loading  and  discharging  vessels  at  a  specified 
the  costs  thereof  was  imposed  upon  the  company.  \  place,  of  a  sti])ulated  length  and  of  a  suitable  and 
West  India  Improteinent  Co.  v.  Att.-Gen.  «/",  convenient  height.  The  obligation  imposed  upon 
Jamaica^  [1894]  A.  C.  243  ;  70  L.  T.  80 — P.  C.     |  the  company  by  its  act  had  been  waived  by  the 

\  admiralty,  and  the  land  required  had  been  con- 

Snbstituted  Agreement  for  makiiig  Boadji.] —  I  veyed  to  the  company,  which  had  commenced,  but 
A  landowner  through  whose  land  a  railway  com- 1  had  not  finished,  the  road,  and  had  not  commenced 
pany  proposed  to  pass,  agreed  in  May,  1864,  to  \  the  wharf  : — Held,  first,  that  having  obtained 
withdraw  his  opposition  to  their  bill  on  the  >  the  benefit  of  the  agreement  by  being  released 
terms  that  the  company  would  vary  the  course  |  from  an  onerous  obligation,  and  allowed  to 
of  their  line  and  make  certain  bridges,  works  i  substitute  something  more  easy  of  performance, 
and  approaches.  The  company  gave  a  notice  to  '  the  company  would  not  be  allowed  to  evade  the 
treat,  and  on  the  20th  of  March,  1867,  they  went ,  agreement.  W'lUon  v.  Furnens  Ry.,  39  L.  J..  Ch. 
into  possession.  On  the  27th  of  May,  a  further  i  19:  L.  R.  9  Eq.  28;  21  L.  T.  416,  SriS;  18  W.  R.  89. 
agreement  was  come  to  that  the  company  should  i  Held,  secondh',  that  the  agreement  was  not 
pay  2.250Z.  for  purchase-money  and  compensa- '  ultra  vires,  and  might  be  enforced  against  it.  Ih. 
tion,  and  should  construct  the  bridges  askew  |  Held,  thirdly,  that  the  attorney-general  was 
according  to  an  agreed  plan.  The  company  con- ,  not  a  necessary  party  to  a  suit  for  specific  per- 
fitructed  the  line  as  agreed  upon,  but  did  not  i  formance  of  an  agreement  entered  into  with  a 
complete  the  works,  nor  pay  the  purchase- 1  company  by  certain  persons  on  their  own  behalf, 
money,  nor  the  interest,  though  the  completion  i  and  as  representing  the  inhabitants  of  the  dis- 
of  the  works  was  demanded  in  July,  1868,  and  j  trict.    Ih. 

payment  of  intei-est  in  December,  1868.    On  the  ,     Held,  fourthly,  that  if  nece«?sary,   the  court 
6th  of  February,  1869,  a  substituted  agreement  i  might  permit  the  plaintiffs  themselves  to  do  the 
was  made  between  the  landowner  and  the  com-  i  work  at  the  company's  expense.    Ih. 
pany,  whereby  it  was  agreed  that  an  estimate  j 

should  be  made  by  the  company's  engineer  of ,  lusuffleient  Watering-Plaoes.]  —  A  company 
the  costs  of  completing  the  road,  and  submitted  j  was  required  to  make  watering-places  for  cattle 
to  A.,  the  landowner's  agent,  *•  for  approval ;  in  ^  in  all  cases  where,  by  means  of  the  railway, 
case  of  difference  the  amount  to  be  determinetl ,  the  cattle  of  persons  occupying  lands  adjacent 
by  B. "  ;  the  amount  when  agreed  or  determined  j  thereto  should  be  deprived  of  access  to  their 
to  be  paid  to  the  landowner,  in  discharge  of  all ,  ancient  watering-places,  and  to  supply  the  same 
obligations  as  to  the  road ;  and  the  purchase  to  i  with  water.  After  the  act  passed,  by  deed  made 
be  completed  forthwith.  In  December,  1871,  A.  i  between  the  company  and  M.,  in  considera- 
<lied  ;  and  in  May,  1872,  the  company,  lor  the  i  tion  of  the  latter  withdrawing  his  opposition 
first  time,  sent  in  an  estimate  for  the  cost  of  i  to  the  progress  through  parliament  of  a  bill  to 
completing  the  road.  The  purchase  had  not  |  amend  that  act,  the  company  covenanted  to  pay 
been  completed,  and  neither  the  purchase-money  j  M.,  as  and  for  the  special  damage  to  be  thereby 
nor  any  interest  had  been  paid.  B.  was  living  :  ^  occasioned  to  his  estate,  and  particularly  to  his 
— Held,  that  the  submission  of  the  estimate  to  i  mansion-house,  5,000/.,  and  that  whenever  any 
A.  for  approval  was  of  the  essence  of  the  agree-  j  close  of  his  should  be  intersected  by  the  rail- 
ment  of  the  6th  of  February,  1869;  and  that  j  way,  the  different  parts  adjoining  should  be 
inasmuch  as  by  his  death  the  agreement  was  |  thrown  together,  and  properly  levelled  ;  and 
incapable  of  being  performed  in  the  manner  i  that  the  company  should  at  their  own  expense 
and  form  therein  specified,  the  court  could  not  ,i  make  and  complete  such  good  and  sufficient 
enforce  performance  of  it.  Firth  v.  Midland  \  fences,  drains,  gates,  stiles  and  other  conveni- 
i?y.,  44  L.  J.,  Ch.  313  ;  L.  R.  20,  Eq.  100;  32  L.  T.  i  ences,  as  might  be  necessary  for  the  redividing 
219  ;  23   W.  R.  609.  \  of  the  fields  which  might  be  intersected  by  the 

A  railway  company  agreed  with  a  landowner '  railway,  and  for  laying  them  to  the  adjoining 
to  make  a  bridge  and  other  accommodation  |  fields  of  the  same  estates,  for  the  purpose  of 
works,  and  upon  the  works  being  commenced  in  ^  convenient  occupation,  or  otherwise  would  pay 
a  manner  at  variance  .with  the  agreement,  the  ,  to  M.  the  costs  incurred  by  him  in  so  doing, 
landowner  filed  a  bill  for  specific  perfonnance  of  i  The  money  was  paid  by  the  company.  A  man- 
the  agreement,  and  for  an  injunction  to  restrain  i  danius  issued  reciting  these  acts,  and  suggesting 
the  completion  of  the  works  in  prog^ress.  The  i  that  the  company  made  their  railway  through  and 
motion  for  an  injunction  was  ordered  to  stand  |  intersected  eight  closes  of  M.,  in  which  there 
X)ver  until  the  hearing  of  the  cause,  upon  the  i  were  ponds  or  watering-places  for  cattle,  so  as 
company's  undertaking  to  deal  with  the  work  as  i  to  cut  off  the  ponds  from  such  one  portion  of 
the  court  shouM  direct.  Before  the  hearing  of ,  the  closes  respectively  ;  and  that  application 
the  cause  the  works  were  completed,  and  the  line  !  had  been  made  to  the  company,  but  refused, 
of  railway  was  open  for  public  use  : — Held,  that  \  The  writ,  therefore,  commanded  the  company  to 
the  possible  inconvenience  to  the  public  was  no  '  make  proper  watering-places  for  cattle  in  such 
ground  for  refusing  specific  performance  of  the  !  portions  respectively  of  the  several  closes.  The 
agreement ;  and  a  decree  was  made  according  to  i  return  stated  the  deed,  and  a  notice  under  it  by 
the  prayer  of  the  bill.  Raphael  v.  Thamvit  \  M.,  that  he  required  the  company'  to  make, 
Valley  Ry.j  36  L.  J.,  Ch.  209  ;  L.  R.  2  Ch.  147  ;  |  amongst  other  conveniences,  the  ponds  in  ques- 
16  L.  T.  1:  15  W.  R.  322.  |  tion,  and  that  they  executed  the  works  except 

In  consideration  of  certain  landowners  obtain- ,  the  ponds,  alleging   that  the   cutting  off   the 
ing  from  the  admiralty  a  waiver  of  an  obligation  )  ponds  was  part  of  the  damage  covered  by  the 
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5,000^.,  and  also  the  poncls  were  not  conveni- 
ences within  the  meaning  of  the  deecl.  The 
Queen's  Bench  held,  that  the  deed  furnished  no 
sufficient  answer  ;  that  even  if  the  ponds  could 
be  included  in  the  word  "conveniences,"  thev 
were  not  intended  to  be  provided  for  by  the 
5,000^.,  and  a  peremptory  mandamus  was,  there- 
fore, issued.  But  held,  by  the  exchequer  cham- 
ber, that  the  writ  was  bad,  as  it  ordered  the 
company  to  do  more  than  the  act  required, 
namely,  to  make  a  pond  in  each  of  the  portions 
of  the  closes,  there  being  nothing  to  shew  that 
one  watering-place  would  not  have  been  suffi- 
cient for  all  the  portions.  York  and  North  Mid- 
land By.  V.  Jdilner^  3  Hailw.  Cas.  764  ;  15  L.  J., 
<J.  B.  379. 

m.  TJnautliorlaed  Application  of  Funds. 

Interference  by  Court — Qeneral  Prinoiples.] — 

Although  the  court  will  not  interefere  with  a 
company  merely  because  a  particular  act  has  been 
done  in  an  informal  way,  which  may  afterwards  | 
be  legally  set  right  by  it,  the  rule  does  not  apply  | 
to  cases  of  misapplication  of  funds  which  could 
not  under  any  circumstances  be  rendered  legal. 
Jia{f8haw  V.  Eastern  Union  Ry.y  2  H.  &  Tw.  201  ; 
2  Macn.  &  G.  389  ;  €  Railw.  Cas.  169  ;  19  L.  J., 
Ch.  410  ;  14  Jur.  491. 

The  doctrine  of  ultra  vires  as  explained  in 
Ashlniry  Jiy.  Carriage  Co.  v.  Riche  (L.  R.  7 
H.  L.  63)  is  to  be  maintained,  but  is  to  be 
applied  reasonably,  so  that  whatever  is  fairly 
incidental  to  those  things  which  the  legislature 
has  authorised  by  an  act  of  parliament  ought 
not  (unless  expressly  prohibited)  to  be  held  as 
ultra  vires.  In  a  railway  act  granting  special 
powers,  what  is  not  permitted  is  prohibited. 
Att.-Gen.  v.  O.  E.  By.,  49  L.  J.,  Ch.545  ;  6  App. 
Cas.  473  ;  42  L.  T.  810  ;  28  W.  R.  769— H.  L.  (E.) 

There  is  no  principle  of  public  policy  which 
renders  void  a  traffic  agreement  between  two 
lines  of  railway  for  the  purpose  of  avoiding 
competition.  Though  a  public  company  consti- 
tuted for  a  particular  puipose  will  not  be  allowed 
to  apply  its  funds  in  a  manner  not  sanctioned  by 
the  constitution  of  the  company,  the  court  will 
not  interfere  with  a  traffic  agreement  between 
two  lines  of  railway  to  divide  the  nett  earnings  in 
certain  definite  proportions.  Hare  v.  Z.  4'  ^^'  ^^• 
By.,  2  John.  &  H.  80  ;  30  L.  J.,  Ch.  817  ;  7  Jur. 
(N.S.)  1145. 

A  railway  company  is  bound  to  apply  all  its 
moneys  and  property  for  the  purposes  directed 
and  provided  for  by  the  act  of  parliament,  and 
not  for  any  other  purposes  whatever.  Any 
application  of  or  dealing  with  the  capital  funds 
or  money,  in  any  manner  not  distinctly 
authorised  by  the  act,  is  illegal ;  and  where 
directors,  for  purposes  not  authorised  by  the  act, 
are  proceeding  to  involve  the  company  or  share- 
holders in  liabilities  to  which  they  never  con- 
sented, relief  may  and  ought  to  be  given  in  this 
court.  In  such  a  case  one  shareholder  may 
sue  on  behalf,  &c.  Salomons  v.  Laing,  12  Beav. 
3.S9  ;  6  Railw.  Cas.  289,  303  ;  19  L.  J.,  Ch.  225  ; 
14  Jur.  279,  471. 

Promotion  of  Bill.]— Although  it  is  competent 
to  directors  of  every  railway  company,  on  com- 
plying with  the  Wharncliife  Order,  to  apply 
to  parliament  for  an  extended  line,  or  for  any 
other  extension  of  their  powers,  they  will  be 
restrained  from  defraying  the  expenses  of  such 
application  out  of  the  assets  of  the  company,  and 


from  issuing  new  shares,  purporting  to  be  shares 
in  the  company,  except  for  the  purposes  and 
under  the  powers  of  existing  acts.  Vance  v. 
East  Lanrashire  By. ,'6  Kay  &  J.  50. 

The  majority  of  shareholders  in  a  company 
incorporated  by  act  of  parliament,  approved  at 
a  meeting  of  a  contract  to  sell  the  concern  to  F., 
who  was  one  of  the  committee  of  management, 
and  passed  a  resolution  that  the  contract  should 
be  confirmed  by  a  special  act,  and  that  if  the  act 
should  not  be  passed  the  expenses  of  promoting 
the  bill  and  of  the  agi-eement  should  be  partly 
borne  by  the  company.  At  a  Whamcliffe  meet- 
ing sulwequently  held,  a  resolution  was  passed 
by  a  majority  of  more  than  thirty  to  one, 
authorising  the  presenting  by  the  company  of  a 
oill  in  parliament  to  enable  it  to  dispose  of  the 
concern.  One  of  the  dissentients  at  the  Wham- 
cliffe meeting  moved  to  restrain  the  company 
from  carrying  out  the  agreement,  and  from  pre- 
senting the  proposed  bill  in  parliament,  and 
from  applying  any  part  of  its  funds  towards  its 
promotion.  On  the  company  undertaking  not  to 
apply  any  of  its  funds  towards  promoting  the 
bill,  the  court  refused  the  motion.  Mathias  v. 
Wilts  and  Berks  Canal  Navigation  Co.,  34  L,  T. 
346. 

It  is  not  lawful  to  apply  the  funds  of  a  company 
in  an  application  to  parliament  for  powers  to 
extend  the  business  of  the  company  beyond  the 
objects  for  which  it  was  constituted,  and  the 
court  will  interfere,  by  injunction,  at  the  suit  of 
a  shareholder,  to  restrain  any  such  application. 
Simpson  v.  Denison,  10  Hare,  51  ;  16  Jur.  828. 

The  same  principles  which  regulate  the  rights 
of  parties  in  ordinary  partnerships  are  applicable 
in  determining  the  duties  of  the  managing  bodies 
in  joint  stock  companies,  as  between  them  and 
members  of  such  companies.    Ih, 

Bailway— Biyer  navigation.]  —  A  railway 
communicated  with  a  river,  upon  the  banks  of 
which  the  company  was  empowered  to  erect 
wharves,  &c.,  and  take  tolls.  The  navigation  of 
the  river  having  become  deteriorated,  the  com- 
pany was  about  to  support  a  bill  for  improving  it. 
An  injunction  was  granted  to  restrain  the 
application  of  the  funds  of  the  company  towards 
that  object.  Munt  v.  Shrewsbury  and  Chester  -Bi/., 
13  Beav.  1  ;  20  L.  J.,  Ch.  169  ;  15  Jur.  26. 

Other  Bailway  Undertakings.]  —  It  is 


improper  and  wrong  for  railway  companies  to 
embark  their  funds  in  other  railway  undertak- 
ings ;  and  they  have  no  right  to  engage  or  pledge 
their  funds  or  entangle  their  affairs,  in 
unauthorised  transactions,  upon  the  speculation 
that  they  may  obtain  parliamentary  authority 
for  doing  acts  which  are  beyond  their  powers  at 
the  time  when  they  are  done.  Logans.  Courtown 
(^Earl),  13  Beav.  22  ;  20  L.  J.,  Ch.  347. 

A  railway  company,  incorporated,  by  act  of 
parliament,  is  bound  to  apply  all  the  funds  of  the 
company  for  the  purposes  directed  and  providetl 
for  by  the  act,  and  for  no  other  purpose  whatso- 
ever. A  company,  incorporated  by  an  act  of 
parliament  for  making  ancl  maintaining  a  railway 
and  works,  was  empowered  to  raise  money  to  be 
applied  in  discharging  the  costs  incurred  in 
obtaining  the  act,  and  the  remainder  towards 
making  and  maintaining  the  railway  and  works  : 
and  the  profits  of  the  company,  after  defraying 
the  expenses  of  making,  maintaining  and  work- 
ing the  railway,  were  to  be  divided  amongst  the 
proprietors.   The  company  afterwards  covenanted 
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with  a  railway  company,  to  take  a  lea«e  of  their  •  Ii^Janctio&reftuied— Delay.]— An  incorporated 
line,  and  to  find  the  capital  necessary  for  the  railway  company  having  powers  within  a  fixed 
construction  of  the  branches  and  works  authorised  time  to  complete  a  branch  line,  commenced,  but 
to  be  constructed  by  biUs  then  pending  in  parlia- 1  afterwards,  by  a  vote  of  the  proprietair, 
ment,  and  to  pay  the  costs  of  preparing  and  suspended  for  a  time  the  works.  Before  its 
promoting  such  bills  : — Held,  that  the  railway  i  powers  expired,  the  works,  on  a  resolution  of  the 
company  having  a  limited  authority  only,  and  ,  shareholders,  were  resumed,  and  actively  pro- 
being  a  corporation  only  for  the  purpose  of  making  |  secuted.  After  a  lapse  of  nearly  a  year,  the 
and  maintaining  the  railway  sanctioned  by  the  !  powers  having  then  expired,  and  the  branch 
act,  could  only  apply  its  funds  for  the  purposes  |  railway  still  being  unfinished,  two  shareholders^ 
provided  by  the  statute  ;  and  that  such  an  agree- 1  on  behalf  of  themselves  and  the  other  sharc- 
ment  was  illegal,  though  the  object  of  it  might  |  holdera,  filed  a  bill  to  restrain  the  further  pro- 
have  been  the  increase  of  the  profit  of  their  rail- 1  secution  of  the  works.  On  a  motion  for  an 
way.  £MaA?i^lianRi/.Y,EaJtternC(^untistRy,,^ini\mction:---Held,  that  the  plaintiffs  having 
7  Railw.Cas.l60;llC.B.775;21L.J.,C.P.23;16,been  aware  of  the  intention  to  construct  the 
Jur.  249.  \  line,  and  not  having  applied  with  diligence,  the 

Steam  VeMelB.]-The  directors  of  a  rail-   f^'f  ^7,i*^  "«^  f^°^  ^^/  l?^"? fo^'^'lv  f'^'^'tl' 

way  company,  for  the  purpose  of  increasing  the  |  fv^  ^  Y^/^^-'  ^  ^'^-  ^  ^-  ^^^  •  ^^  J*^^.  365  ; 
traffic,  proposed  to  guarantee  certain  profits,  and  ;      a  'il      i?*i  j         u      u  j  .        j    .     ^« 

secure  the  capital  of  an  intended  stSim-packet  ^  shareholder  who  had  acquiesced  m  the 
oomniiTiv.  whinh  war  fr.  aot  in  onnnAPfinn  w,>h  1  i-ecommenccment  of  the  works,  afterwards  sold 


by  injunction.     Culmafi  v.  Eastern  Cmnties  By.,  1 1'"'^"««'  ;;» 
10  Beav.  1  ;  16  L.  J.,  Ch.  73  ;  11  Jur.  74.  ''^^^'j     nA^«.„^ 

A  railway  company  had  authority  to  keep'     oee auo  ^omfasy. 

steam-v^sels  for  the  purposes  of  a  ferry  :— Held,  j  TTnanthoriied  Trading.]— A  railway  company 
that^such  ves8«ls  when  otherwise  unemployed, ,'  ^^ju  ^  restrained,  at  the  in  formation  of  a  relatof, 
might  be  used  by  the  company  for  excureion  from  carrying  on  a  trade  not  authorised  by  the 
trips  to  the  sea.  iorreMy,  Ma ncheMter,  Sheffield  \^^^,  constituting  the  company.  Aft.-oL  y. 
and  Lincolnshire  Rij,,  30  Beav.  40.  ,  ^.  3-;  ^     29  L.  J.,  Ch.  794  T  6  Jur.  (N.8.)  1006  ; 

A  railway  company  having  a  branch  termi-    g  W  R   556 
natingat  Milford  Haven,  declared  ujjon  a  con- 1      ^^^he  inforination  may  be    filed  without  the 
tract  whereby  the  defendant  undertook  to  pro- 1  certificate  of  the  board  of  trade,  mentioned  in 
vide  a  suitable  steam-vessel  to  run  between  that  1  7  &  g  Vict  c  85     Jb 


place  and  Dublin  and  Cork,  for  the  conveyance 
of  passengers,  goods,  &c.,  in  connection  with  the 
railway  ;  and  alleged  that  the  defendant  pro- 
vided a  vessel  which  was  unsea worthy,  and  a 


See  also  COMPANY. 


n.  User  of  Land,  Extent  of: 


master  who  was  incompetent,  whereby  certain  .      a^^^sA^  ■d^..^.^  t     -wru  u  r  1     j 

pigs  and  cattle  intrustid  to  hem  for  carriage !  ,  »P«'"1«*  PMPOie.]-Where  purchasea  of  land 
w^e  damaged  and  lost.  Plea,  that  the  contract  I  TT^  under  the  compulsory  powers  of  an  act 
was  entered  into  contrary  to  and  in  violation  of  I  °f,  rjl^lT"^'  ,  P"«='^"  °"  »•>«  °°?  Jf  °f  • 
the  purposes  for  which  the  company  was  incor- 1  ^'^^'^^  .T^^"!""  ?°  t^«  <'*'>«'•'  •'»^«  f .  "f*"  «<> 
porated:and  was  one  which  the  company  could  |  """^.f  *''«  exercise  of  the   ownership  to  the 

Lot  lawfully  enter  into,  and  was  void  :-Held,  ^^'''S^,  RfJ^.  p-^SS^*- V^T^J  f'-^Tf 
that  there  was  no  illegality  of  contract  apparent ,  f'!^"  f^A^  ^S'-  /inf  L',\  Si  '-t  w°li  °I,V 
on  the  face  of  the  declaration,  the  contra^t^ing  ^^^r  ^■\^^:  ^^"  '  ^  J"'-  (»-8-)  2*8  ;  4  W.  R  336. 
strictlv  in  furtherance  of  the  object  of  the  com-       ^^  "«*"«  «?  ownership  in  fee  conferred  on 


pany's  incorporation  ;  and  that  the  plea  afforded 
no  answer.  South  \Vales  By,  v.  Bedmond^  10 
C.  B.  (N.8.)  675  ;  4  L.  T.  619  ;  9  W.  R.  806. 

Canalf.] — By  a  private  act  a  railway 


l)ublic  companies  by  act  of  parliament  are,  by 
the  settled  doctrine  of  the  court,  restricted  and 
qualified  by  the  tei*msof  the  legislative  contract ; 
and  therefore  where  in  an  act  of  parliament  it 
was  said  in  express  words  that  the  fee-simple 


company  was  authorised  to  purchase  a  canal,  I  and  inheritance  of  property  were  to  vest  in  a 
and  was  bound  to  maintain  the  canal  and  keep  |  company  *'  to  and  for  the  use  of  navigation,  but 
it  open  for  traffic  when  purchased.  By  this  act '  to  or  for  no  other  use  or  purpose  whatever"  : — 
it  was  provided  that,  as  soon  as  the  purchase  was  Held,  that  the  words  were  inserted  for  the  benefit 
completed,  the  railway  company  might  exercise  all '  of  the  vendors  of  the  land,  and  the  company  was 
the  rights,  powers  and  privileges  which  the  canal '  restrained  from  using  the  land  for  anj-  purpose 
company  might,  before  the  sale,  have  exercised  I  not  authorised  by  the  act.  lb. 
in  relation  to  the  canal  under  any  acts  relating  A  provision  in  an  act  for  making  a  railway* 
to  the  canal  which  might  be  in  force  at  the  time  '  that  certain  land  to  be  purchased  by  the  railway 
of  the  conveyance.  The  canal  company  did  not,  j  company  should  be  appropriated  to,  and  used 
before  the  sale,  take  any  steps  to  adopt  the  |  solely  for,  the  purposes  of  the  railway  and  the 
powere  of  8  &  9  Vict.  c.  42.  After  the  purchase  |  buildings  connected  therewith  (except  such  part 
the  railway  company  proceeded,  under  the  8th  as  might  be  required  by  the  board  of  ordnance, 
section  of  that  act,  to  take  a  lease  of  the  tolls  of  t  or  for  widening  approaches  to  the  station),  antl 
another  canal : — Held,  that  by  the  purchase  of  i  should  not  be  used  or  employed  for  erecting 
the  canal  the  railway  company  had  become  a  i  thereon  any  coke  ovens,  or  for  any  other  pur- 
canal  company,  so  as  to  be  entitled  to  avail  itself  poses  (the  necessary  railway  purposes  only 
of  the  powers  given  to  canal  companies  by  8  &  9  j  excepted)  by  which  any  nuisance  might  be 
Vict.  c.  42 ;  and  that  the  taking  of  such  lease  ,  created,  or  the  other  property  of  the  vendors  in 
was  not  ultra  vires.  Bogers  v.  Oxford^  Wor-  \  any  way  damaged  : — Held,  to  refer  to  the  use  of 
ceiter  and  Wolverhampton  By,^  2  De  G.  &  J.  662. 1  the  land,  or  the  mode  in  which  it  was  to  be  laid 
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out  or  applied,  and  not  to  refer  specifically  to  the 
use  of  the  buildings  which  might  be  erected  upon 
the  land  ;  that  **  buildings  connected  therewith  " 
did  not  mean  buildings  only  connected  locally 
with  the  railway,  but  meant  buildings  especially 
applicable  to  the  uses  of  that  particular  railway, 
and  that  the  construction  of  the  clause  was  not 
to  be  governed  by  considerations  of  what  would 
or  would  not  be  connected  with  other  and 
different  railways  ;  tliat  the  building  erected  by 
the  company  being  used  as  a  custom-house  for 
the  examination  of  the  luggage  of  passengers 
landing  from  the  Continent,  many  of  whom 
travelled  by  the  railway,  such  user  was  for  the 
purpose  connected  with  the  railway,  and  that,  the 
use  being  to  some  extent  for  such  purpose,  it  did 
not  cease  to  be  so,  within  the  meaning  of  the 
provision,  merely  because  all  the  purposes  for 
which  the  building  was  used  were  not  purposes 
connected  with  the  railway.  Darer  Ilarbovr 
C  Wardens)  v.  8,  E.  Ry,,  9  Hare,  489  ;  21  L.  J., 
Ch.  886. 

Where  there  is  a  parliamentary  power  to  sell 
in  fee,  but  with  a  restriction  of  the  rights  of 
ownership  in  the  purchaser,  and  a  conveyance 
to  an  owner  in  fee  is  made  under  such  power, 
sound  construction  requires  that  the  restriction 
imposed  upon  the  purchaser,  who  becomes  the 
owner  in  fee,  shall  not  be  extended  beyond  its 
necessarv  limits.    1  h. 

A  railway  company  purchasing  land  for  the 
railway  acquires  an  absolute  fee  simple,  but  such 
fee  simple  is  acquired  solely  for  the  purposes  of 
constructing  and  using  the  railway.  Norton  v. 
L.  ^-  J\:  W.  Ry.,  47  L.  J.,  Ch,  859 ;  9  Ch.  D.  623  ; 
39  L.  T.  25.  Affirmed  13  Ch.  D.  268  ;  41  L.  T. 
429;  28  W.  R.173— C.  A. 

Bights  of  Adjoining  Owner— Injunction.] 


— A  railway  company  who  had  acquired  land 
compuUorily,  on  part  of  which  their  railway  was 
subsequently  built  on  arches,  such  arches  being 
let  on  very  short  terms  to  tenants,  will  not  be 
restrained  by  injunction  from  using  the  arches 
and  the  land  necessarily  occupied  therewith,  or 
from  permitting  such  arches  and  land  to  be  used 
in  a  manner  not  incompatible  with  the  purposes 
of  their  undertaking  (not  amounting  to  a 
nuisance),  at  the  instance  of  an  adjoining  owner 
who  complained  that  he  had  been  inconvenienced 
by  such  user.  Foster  v.  L.  C.  <5'  -O.  Ry,<,  64 
L.  J.,  Q.  B.  65  ;  [1895]  1  Q.  B.  711 ;  14  K.  27  ; 
71  L.  T.  855  ;  43  W.  R.  116— C.  A. 

Where  part  of  an  estate,  which  is  subsequently 
developed  as  a  building  estate,  has  been  com- 
pulsorily  taken  by  a  railway  company  for  the 
purposes  of  their  undertaking,  the  temporary 
letting  of  a  small  portion  of  the  lands  (not 
required  for  the  immediate  purposes  of  the  rail- 
way) for  the  erection  of  a  chapel  is  not  an 
unreasonable  user  of  the  land,  nor  inconsistent 
with  the  purposes  for  which  the  railway  com- 
pany has  been  formed.  And  this  would  be  the 
case  even  if  it  were  shewn  that  some  damage 
was  likely  to  accrue  to  the  owners  of  the  build- 
ing estate  from  such  a  user.  Onslow  v.  Man-' 
Chester^  Sheffield,  and  Lincolnshire  Ry.j  64  L.  J., 
Ch.  355  ;  72  L.  T.  266. 

C.  MANAGEMENT  OF  BUSINESS. 

1.  Opening  Line^  1474, 

2.  XJser  of  Railway  by  t?i£  Public,  1476. 

3.  Rolling  Stock,  1478. 

4.  Lease  of  Line,  1482. 
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5.  Running  Powers,  1486. 

6.  Working  Agreements,  1488. 

7.  Amalgamation,  1499. 

8.  Trains,  1502. 

9.  Bookstalls,  1504. 

10.  Refreshment  Rooms,  1605. 

11.  Clearing  House,  1506. 

1.  Openino  Line. 

Power  of  Board  of  Trade.] — When  an  inspector 
of  the  board  of  trade  reports  to  the  board  of 
trade  that  the  opening  of  a  railway  will  be 
attended  with  danger  to  the  public  by  reason  of 
the  incompleteness  of  the  works,  and  gives  the 
grounds  of  his  opinion,  the  requisitions  of  the 
5  d:  6  Vict.  c.  55,  s.  6,  are  satisfied.  The  board  of 
trade  has  exclusive  jurisdiction  in  the  matter, 
and  the  court  will  not  enter  into  the  question 
whether  the  reasons  given  by  the  inspector  do 
not  shew  on  the  face  of  the  report  that  he  has 
come  to  a  wrong  conclusion.  Att.-Gen.  v.  O.  W, 
Ry.,  46  L.  J.,  Ch.  192  ;  4  Ch.  D.  735  ;  35  L.  T. 
921  ;  25  W.  R.  330— C.  A. 

InoompletenoM.]  —  The  term  "  incom- 


pleteness "  in  s.  6  of  5  &  6  Vict.  c.  55,  includes 
defectiveness  or  imperfection  generally,  and  such 
incompleteness  may  arise  from  the  state  of  the 
works  upon  a  neighbouring  line  with  which  the 
railway  in  question  is  connected.     lb. 

ProTioue  Kotice  to  Soard  of  Trade,  when  Keoes- 

••ry.] — Under  statutory  powers  junctions  were 
made  between  the  main  line  of  a  railway  com- 
pany and  two  branches  of  a  railway  on  opposite 
sides  of  the  main  line,  so  that  trains  coming 
from  one  of  the  branch  lines  ran  for  some 
distance  along  the  main  line  and  then  passed  on 
to  the  other  branch  line.  Some  years  afterwards 
the  company  laid  down  a  line  of  railway  parallel 
to  their  main  line  for  about  a  mile  and  substituted 
for  one  of  the  original  junctions  a  new  junction, 
nearly  opposite  to  the  other  original  junction,  so 
as  to  form  between  the  two  branch  lines  a  level 
crossing  over  the  main  line.  The  company  also 
made  two  new  stations  on  this  new  line  : — Held, 
that  the  new  line  was  a  railway  or  a  portion  of  a 
railway  which,  under  5  &  6  Vict.  c.  56,  s.  4,  could 
not  be  opened  without  previous  notice  to  the 
Board  of  Trade.  Att.-Oen,  v.  G,  W,  Ry.,  L.  R. 
7  Ch.  767. 

Opened  for  Pnblio  Traflio.] — ^When  a  petition 
was  presented  by  a  judgment  creditor  for  the 
appointment  of  a  receiver  of  the  tolls  of  a  rail- 
way company,  and  it  appeared  that  the  line  had 
not  been  used  by  the  company,  although  a  por- 
tion of  it  had  been  occupied,  and  maintained  by 
another  company,  without  payment  of  compensa- 
tion :  —  Held,  that  the  railway  had  not  been 
opened  for  public  traffic  within  the  meaning  of 
its  act.    Beddgelert  Ry.,  In  re,  19  W.  R.  427. 

Opening  of  Part  Sanctioned.] — A  railway 
company,  being  empowered  by  their  act  to  make 
a  double  line  of  mixed  gauge  lines,  opened  the 
down  line  of  rails  on  the  mixed  gauge  with  the 
sanction  otf  the  board  of  trade.  Afterwards 
they  gave  notice  to  the  board  of  trade  that  the 
up  line  was  ready  to  be  opened,  and  the  board  of 
trade  appointed  an  inspector,  who  reported  that 
the  up  line  was  not  safe  by  reason  of  the  incom- 
pleteness of  the  permanent  way.  The  board 
accordingly  gave  notice  to  the  company,  under 
the  5  &  6  Vict.  c.  55,  to  postpone  the  opening  of 
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the  line  for  a  month.  The  company  disregarded 
the  notice  and  opened  the  line.  The  attorney- 
general  filed  an  information  to  restrain  the  com- 
pany from  using  the  up  line  without  the  sanction 
of  the  board  of  trade : — Held,  on  a  motion  for 
an  injunction,  first,  that  the  board  of  trade  were 
not  f  uncti  officio  by  reason  of  having  sanctioned 
the  opening  of  the  down  line ;  secondly,  that 
the  court  of  chancery  will  interfere  at  the 
instance  of  the  attorney-general  to  restrain  an 
act  which  has  been  declared  by  a  competent 
authority  to  be  illegal,  without  considering  the 
grounds  on  which  the  act  has  been  declared 
illegal ;  thirdly,  that  in  the  present  case  the 
court  would  grant  an  injunction  without  looking 
at  the  grounds  on  which  the  inspector  had  given 
his  certificate.  Att.-Geti.  v.  Oxford^  Worcester ^ 
and  Wolverhampton  By.,  2  W.  R.  330. 

Opening  of  Part — Payment.] — It  being  pro- 
posed to  form  a  railway  from  A.,  through  N.  and 
G.,  to  B.,  and  it  being  known  that  the  line  when 
open  from  A.  to  N.  would  compete  with  and 
injure  the  N.  canal,  and  when  open  from  K.  to 
G.  would  in  like  manner  compete  with  and  injure 
the  G.  canal,  a  special  act  of  parliament  was 
obtained,  which  authorised  the  formation  of  the 
whole  railway  from  A.  to  B.,  and  which  stated 
that  it  was  intended  that  the  canals  and  railway 
should  be  worked  in  connection,  and  that  the 
canal  companies  should  be  incorporated  with  the 
railway  company,  and  also  provided  that  the 
railway  company  should  be  liable  to  pay  to  the 
canal  companies  a  certain  price  per  share  for  all 
their  shares  "from  and  immediately  after  the 
opening  of  the  railway  between  A.  and  G.  for 
public  use."  The  railway  was  afterwards  made 
and  opened  for  a  portion  only  of  the  space  from 
A.  to  G.,  namely,  from  N.  to  G. : — Held,  that  the 
opening  for  public  use  of  any  portion  of  the  line 
between  A.  and  G.  rendered  the  railway  company 
liable  to  pay  for  the  canal  shares.  Grantham 
Canal  Co.  v.  Amhergate  By.,  21  L.  J.,  Q.  B.  322  ; 
15  Jur.  991— Ex.  Ch. 

Before  Conetmction  of  Branch  and  Jnnotions.] 
— ^A  declaration  stated  that,  before  and  after  the 
passing  of  an  act  for  making  a  railway  from 
Chester  to  Birkenhead,  the  plaintiff  was  the 
owner  of  a  ferry  across  the  Mersey,  from  Tran- 
mere  to  Liverpool ;  and  that  by  the  act  the  com- 
pany was  empowered  to  make  a  railway,  with  all 
necessary  stations,  commencing  in  Chester,  and 
terminating  at  or  near  Gmnge  lane,  in  Birken- 
head. The  declaration  then  stated  a  section  of 
the  act,  whereby  the  company  was  prohibited 
making  a  railway  from  the  station  at  or  near 
Grange  lane,  in  or  to  communicate  with  Wood- 
side  ferry,  until  a  branch  railway  should  have 
been  made  from  the  main  line  to  Birkenhead 
and  Tranmere  ferries,  and  alleged  that  the  com- 
pany wrongfully,  and  for  the  purpose  of  evading 
the  act,  opened  a  railway  from  Grange  lane 
station  to  and  to  communicate  with  the  shore 
of  the  Mersey  between  Woodside  ferry  and 
Birkenhead  ferry,  and  near  Woodside  ferry, 
and  conveyed  passengers  along  the  same  to  the 
Grange  lane  station,  although  no  branch  had 
been  made  from  the  main  line  to  Tranmere  ferry, 
in  contempt  of  the  act,  and  to  the  plaintifTs 
damage : — Held,  first,  that  the  declaration  was 
bad,  inasmuch  as  it  did  not  contain  any  averment 
that  the  company  had  made  a  railway  to,  or  to 
communicate  with,  Woodside  ferry,  or  anything 
which  amounted  in  terms  to  an  infringement  of 


the  act.     Chamherlaine  v,  Chettter  and  Birken- 
head By.,  1  Ex.  370 ;  18  L.  J.,  Ex.  494. 

Held,  secondly,  that  had  the  declaration  con- 
tained such  an  averment,  the  action  might  have 
been  maintained  without  any  allegation  of  special 
damage,  the  prohibition  being  obviously  for  the 
special  protection  of  a  particular  person.    Ih. 

An  information  was  filed  praying  a  declaration 
that  a  railway  company,  constituted  for  making 
a  principal  and  a  diverging  line  of  railway,  was 
bound  to  construct  the  diverging  line  as  well  as 
the  principal,  and  to  open  the  whole  for  public 
traflic  simultaneously,  and  for  an  injunction  to 
prevent  it  from  making  one  line  until  another 
was  made,  or  until  the  notices  to  treat  were  given 
to  the  landowners  preliminarily  to  making  such 
other  line.  A  general  demurrer  to  this  bill  was 
allowed,  the  vice-chancellor  guanling  himself 
from  expressing  any  opinion  as  to  what  he  should 
have  done  if  this  had  been  a  bill  by  a  share- 
holder, or  an  information  and  bill,  instead  of  an 
information  only.  Att.-  Gen.  v.  Birmingham  and 
Oxford  Junction  By.,  3  Macn.  &.  G.  463  ;  16  Jur. 
113.    Affirming  4  De  G.  &  Sm.  490. 

If  the  public  interests  represented  by  the 
attorney  -  general  were  entitled  to  have  the 
second  line  of  railway  made,  they  should  pro- 
ceed by  mandamus.    lb. 

The  defendants  were,  by  act  of  parliament, 
authorised  to  make  a  short  line  uniting  their 
main    line  with  the  plaintiffs*  line ;    but   the 
defendants  were  prohibited  from  opening  their 
main  line  until  the  junction  should  be  completed. 
In  default  of  the  defendants  making  the  junction 
within   a    specified    time,    the    plainti&  were 
author-ised  to  make  it.    The  defendants  proposed 
opening  their  main  line  before  the  completion  of 
the  junction  : — Held,  that  the  plaintiffs  had  a 
sufficient  interest  to  entitle  them  to  an  injunc- 
tion to  prevent  this  proceeding,  and  that  it  was 
not  necessary  to  resort  to  an  iciormation  for  that 
purpose,  and  an  injunction  was  granted,  although 
the  delay  in  opening  the  main  line  might  be 
prejudicial  to  the  public.     Cromford  and  High 
Peak  By,   v.   Stockport,    Didey,   and    Whaley 
Bridge  By.,  24  Beav.  74  ;  3  Jur.  (N.8.)  628  ;  5 
W.  R.  636. 

Held,  on  appeal,  that  it  is  not  imperative  on 
the  court  to  enforce  by  interlocutory  injunction 
a  statutory  prohibition,  and  where  a  railway 
company  was  about  to  violate  a  clause  in  its  act 
expressly  prohibiting  the  opening  of  a  main  line 
until  a  junction  line  was  opened,  but  which 
appeared  to  have  been  introduced  merely  for  the 
purpose  of  obliging  the  company  to  complete 
speedily  the  junction  line,  the  court,  on  an  under- 
taking being  given  to  complete  the  junction  line, 
with  all  practicable  diligence,  suspended  an 
interlocutory  injunction  granted  by  the  court 
below  to  restrain  the  opening  of  the  main  line. 
S.  a,  1  De  G.  &  J.  326. 

2.  User  of  Railway  by  the  Public. 

Court  cannot  compel  Use  of  Signale.] — A  rail- 
way company  having  refused  to  allow  a  colliery 
company  to  run  engines  and  carriages  over  part 
of  its  line  under  the  powers  of  the  Railways 
Clauses  Act,  1846,  s.  92,  the  colliery  company 
filed  a  bill  for  an  injunction  to  restrain  the  rail- 
way company  from  preventing  it«  exercise  of  the 
right : — Held,  that  inasmuch  as  the  colliery  com- 
pany could  not  run  over  the  line  unless  the  points 
and  signals  on  the  line  were  properly  worked  by 
the  railway  company,  the  court  could  not  grant 
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relieff  as  it  does  not  order  the  performance  of  a 
continuous  act  like  working  signals,  the  doing  of 
which  requires  continuous  attention,  and  cannot 
be  seen  to  by  the  court.  Poioell  Duffryn  Steam 
Coal  Co.  V.  Tajf  Vale  Rtj.,  43  L.  J.,  Ch.  675  ; 
L.  K.  9  Ch.  331  ;  30  L.  T.  208.  Affirming  22 
W.  R.  182.  See  S.  C,  26  L.  T.  357  ;  20  W.  R.  460. 
The  absence  of  a  proper  metho<l  of  enforcing 
the  provisions  of  s.  92  is  no  reason  for  extending 
the  jurisdiction  of  the  court.    Ih. 

Motive  Power.] — Upon  the  construction  of  a 
contract  between  an  individual  and  a  i-ailway 
company  : — Held,  that  nothing  liad  taken  place 
which  could  give  him  a  right  to  use  horses,  as 
the  moving  power,  afrainst  the  will  and  consent 
of  the  company.  Thorne  v.  Taw  Vale  i?y.,  13 
Beav.  10. 

A  plaintiff  sued  as  one  of  the  public  to  restrain 
a  railway  company  from  closing  it : — Held,  that 
such  a  suit  could  not  be  maintained.    lb. 

The  court  will  enforce,  by  injunction,  the  pro- 
vision of  8.  116  of  the  Railways  Clauses  Act, 
1845,  that  no  engine  or  other  description  of 
moving  power  shall  be  brought  or  used  upon  a 
railway  unless  the  same  shall  have  been  approved 
by  the  railway  company  as  therein  mentioned, 
noti^ithstanding  the  practice  of  railway  com- 
panies has  been  to  rely  on  each  other  with 
respect  to  the  fitness  of  their  respective  engines, 
and  not  to  enforce  the  provision  of  the  act ;  and 
notwithstanding  also  that  to  enforce  such  right 
of  inspection  would  occasion  gi-eat  inconvenience 
to  the  public  traffic,  and  although  it  may  appear 
that  the  provision  is  sought  to  be  enforced,  not 
from  any  apprehension  of  the  use  of  improper 
engines,  but  for  the  purpose  of  impeding  the 
traffic  over  its  line  of  a  competing  company. 
Midland  Ry.  v.  Amhergate,  Nottingham y  aiid  Bos- 
t<m  Ry.,  10  Hare,  369  ;  1  W.  R.  162, 

Approval,  under  s.  115,  of  the  engines  to  be 
used,  is  a  condition  precedent  to  the  user  of  the 
line  under  s.  92.  Powell  Duffryn  Steam  Coal 
Co.  V.  Taff  Vale  Ry..  supra. 

A  railWay  company  has  a  common  law  right 
of  distress  damage  feasant  on  an  engine  incum- 
bering the  railway,  if  there  is  no  certificate  of 
Approval.  Amhergate  Ry.  v.  Midland  Ri/.,  2 
El.  &  Bl.  793  ;  23  L.  J.,  Q.  B.  17  ;  18  Jur.  243. 

Wlietlier  inolutive  of  Power  to  use  Stations.] 

— Although  the  expression  "  the  railway  "  is,  by 
the  interpretation  clause  of  the  Railways  Clauses 
Act,  8.  3,  defined  to  mean  "  the  railway  and  the 
works  by  the  special  act  authorised  to  be  con- 
structed," and  these  words  have  been  construecl 
to  include  a  station,  yet  it  Is  doubtful  whether 
the  power  reserved  to  the  public  by  s.  92  to  use 
"  the  railway  "  with  engines  and  carriages,  upon 
payment  of  tolls  which  are  calculated  at  a  certain 
rate  per  mile,  includes  the  power  of  using  also 
the  stations  of  the  company.  Midland  Ry.  v. 
Amhergate^  Nottingham ,  and  Boston  Ry.,  10  Hare, 
359  ;  1  W.  R.  162. 

Liability  of  Company  for  Condition  of  Foreign 
Trnoks.] — A  railway  company  is  compelled  to 
forward  foreign  traffic  from  other  lines,  and  they 
must  take  due  care  that  trucks  belonging  to  other 
persons  are  in  such  a  state  as  to  travel  safely. 
But  the  company  cannot  stop  all  foreign  trucks 
.and  empty  them  for  the  purpose  of  a  minute 
-examination  ;  to  do  so  would  practically  destroy 
the  right  given,  by  statute  to  other  companies  of 
liaving  the  traffic  forwarded,  and  give  a  mono- 


poly to  the  company  itself.  There  must  be  some 
reasonable  limit  to  the  amount  of  examination 
required,  and  the  substantial  question  in  cases  of 
accident  is,  whether  the  mode  of  examination 
adopted  by  the  forwarding  company  was  reason- 
able. RicluirdwH  v.  G.  E.  Ry.,  1  *C.  P.  D.  342  ; 
24  W.  R.  907— C.  A,    Reversing  37  L.  T.  248. 

DereUot  Line  — Statute  of  Limitations.]— A 

railway  company  constructed  under  their  statu- 
tory powers  a  railway  through  certain  quays,  and 
one  of  the  clauses  of  their  act  provided  that  the 
line  should  be  so  constructetl  as  not  to  unneces- 
sarily interfere  with  or  inconvenience  the  general 
traffic  on  the  quays  or  the  roads  leading  there- 
from and  thereto.  After  1875  the  railway  com- 
pany never  made  any  use  of  this  line.  There 
was  evidence  that  the  public,  including  the  occu- 
piers of  the  quays,  passed  over  the  line  as  they 
wished,  and  a  tenant  of  the  owner  of  the  lands 
compulsorily  taken  for  the  construction  of  the 
line  was  in  the  habit  of  carting  coal  and  salt,  in 
which  he  dealt,  over  the  railway  : — Held,  that  no 
title  had  been  acquired  under  the  Statute  of 
Limitations  by  the  original  owner  or  the  occu- 
piera  of  the  quays.  Difffy's  Estate,  In  re,  [1897] 
1  Ir.  R.  307.    Affirmed  in  C.  A. 

Station— Eight  of  Aoeess  to— Jurisdiction— 
Bailway  Commission.]— So  long  as  there  is  no 
decision  to  the  contrary  by  the  railway  com- 
mission, it  is  within  the  discretion  of  the  owner 
or  managers  of  a  railway  station  either  to  exclude 
from  the  station,  or  to  admit  upon  such  conditions 
as  may  be  thought  fit,  any  person  not  using  or 
being  desirous  of  using  the  railway.  Any  com- 
plaint as  to  want  of  facilities,  undue  preference, 
or  other  matters,  which  a  member  of  the  public 
may  have  to  make,  must  be  addressed  to  the 
railway  commission,  and  a  court  of  law  can  give 
him  no  remedy.  Perth  General  Station  Com- 
mittee  v.  Ross,  66  L.  J.,  F.  C.  81  ;  [1897]  A.  C. 
479  ;  77  L.  T.  226— H.  L.  (Sc.) 

The  appellants  claimed  an  interdict  against 
the  resjx)ndent  from  unlawfully  entering  their 
station  by  his  boots  or  other  servant,  and  par- 
ticularly from  sending  his  boots  in  uniform  or 
wearing  a  badge  of  the  respondent  or  of  the 
Royal  British  Hotel,  of  which  he  was  proprietor  : 
— Held  (Lord  Morris  diss.),  that,  subject  to  the 
terms  of  any  order  or  regulation  to  be  hereafter 
made  by  the  railway  commission,  the  respondent 
had  no  right  by  himself  or  his  servants  to  enter 
upon  or  use  the  appellants'  railway  station, 
except  with  the  leave  of  the  appellants  or  subject 
to  such  terms  as  they  might  prescribe.    lb. 

3.  Rolling  Stock. 

Contract  to  supply,  whether  oltra  vires.  ]-r 
The  doctrine  of  ultra  vires,  as  explained  in  Ash- 
bury  Ry.  Carriage  Co.  v.  Riche  (L.  R.  7  H.  L.  63), 
is  to  be  maintained,  but  is  to  be  applied  reason- 
ably, so  that  whatever  is  fairly  incidental  to 
those  things  which  the  legislature  has  authorised 
by  an  act  of  parliament  ought  not  (unless 
expressly  prohibited)  to  be  held  as  ultra  vires. 
Att.-Gen.  v.  G.  E.  Ry.,  49  L.  J.,  Ch.  545  ;  5  App. 
Cas.  473  ;  42  L.  T.  810  ;  28  W.  R.  769  ;  44  J.  P. 
648— H.  L.  (E.) 

In  an  act  of  this  kind  granting  special  powers, 
what  is  not  permitted  is  prohibited.    lb. 

Per  Lord  Watson  :  The  test  applied  in  the 
Ashbury  Case  to  tqe  powers  of  a  joint-stock  com- 
pany (limited)  registered  under  the  Companies 
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Act,  1862,  applies  with  equal  force  to  the  case  of 
a  railway  company  incorporated  by  act  of  parlia- 
ment,   lb. 

An  act  of  parliament  authorised  a  company  to 
make  a  railway  to  T.  and  S.  There  were  two 
other  railway  companies  which  were  afterwards 
combined  into  one  called  the  Great  Eastern 
Railway  Company.  This  latter  company  entered 
into  a  (jontract  with  the  T.  and  S.  Company, 
with  which  it  was  in  connection  in  several 
respects,  to  supply  it  with  rolling  stock  upon 
receiving  a  certain  annual  payment,  and  having 
certain  other  advantages.  The  contract  was 
adopted  by  the  shareholders  of  both  companies. 
An  action  was  brought  against  the  Great  Eastern 
Company,  and  an  injunction  asked  for  to  rest  rain 
it  from  executing  this  contract.  One  of  the  acts 
relating  to  the  two  companies  contained  (cIhusc 
14)  the  following  provision  :  "  The  two  com- 
panies may  enter  into  agreements  with  respect 
to  the  working,  maintenance,  and  management 
of  the  extension  railway  (this  was  the  T.  and  S. 
Railway),  or  any  part  thereof,  and  of  the  rail- 
ways of  the  two  companies  connected  therewith 
(these  were  the  two  companies  which  had  been 
incorporated  under  the  name  of  the  Great 
Eastern),  and  with  respect  to  the  apportionment 
of  the  traffic,  and  of  the  tolls,  fares,  and  charges 
for  traffic  on  the  extension  railway,  and  the  rail- 
ways  of  the  two  companies,  the  appointment  of 
a  joint  committee,  or  any  other  matters  incident 
to  the  carrying  out  the  purposes  of  this  act." 
The  16th  clause  of  the  act  was  in  these  words: 
"  The  directore  of  the  T.  and  S.  Company  nnd  the 
directors  of  the  two  companies  respectively  may 
(subject  to  the  sanction  of  the  shareholders) 
enter  into  any  contracts  or  agreements  for 
effecting  all  or  any  of  the  purposes  of  this  act, 
or  any  objects  incidentsl  to  the  execution  thereof, 
and  every  such  contract  or  agreement  may 
contain  such  covenants,  clauses,  powers,  pro- 
visions, and  conditions  as  may  be  mutually 
agreed  upon  between  the  parties  thereto  "  : — 
Held,  that  the  contract  of  the  Great  Eastern 
Company  to  supply  the  T.  and  S.  Company  with 
rolling  stock  was  not  ultra  vires,  but  was  war- 
ranted by  the  words  of  these  sections  of  the  act. 

A  railway  company  being  in  want  of  money, 
and  being  advised  that  they  had  no  power  to 
borrow,  sold  part  of  their  rolling  stock  to  a 
waggon  company  for  30,000^.,  at  the  same  lime 
making  a  contract  with  the  waggon  company  for 
the  hire  of  this  rolling  stock  at  a  rent  which 
would  repay  the  30,0OOZ.  and  interest  in  five 
years.  At  the  same  time  three  of  the  directors 
of  the  railway  company  guaranteed  to  the  waggon 
company  the  payment  of  the  rent.  The  waggon 
company  brought  an  action  against  the  sureties 
and  the  railway  company  for  rent  due  : — Held, 
that  the  transaction,  being  bond,  fide  and  what 
it  purported  to  be,  was  not  an  illegal  and  void 
transaction  under  7  &  8  Vist.  c.  85,  s.  19,  and 
30  ic  31  Vict.  c.  127,  s.  4,  by  being  a  cloke  for 
borrowing  money.  YorJuthire  Ri/.  Waggon  Co. 
V.  Maclure,  51  L.  J.,  Ch.  857  ;  21  Ch.  D.  309  ; 
47  L.  T.  290  ;  30  W.  R.  761— C.  A. 

Heldt  also,  that  if  the  transaction  had  been  a 
mere  device  for  borrowing  money,  it  would  have 
been  illegal.    lb. 

Bights  of  Bebentore-liolden.] — Although  the 
J^act  of  the  railway  company  having  a  debenture 
debt  could  not  affect  the  liability  of  the  railway 
company  on  the  contract,  debenture-holders  have 


some  sort  of  security  on  the  rolling  stock  for  the 
time  being,  subject  to  the  right  of  the  railway 
company  to  use  and  otherwise  deal  with  it  in  the 
ordinary  course  of  business,  but  the  railway  com- 
pany cannot  sell  the  whole  of  the  rolling  stock  to 
pay  debts  which  are  subsequent  in  priority  to  the 
debentures.    lb. 


(( 


Working  Szpentei" — <*Froper  Out- 
goings.*']— ^A  railway  company  sold  its  rolling 
stock  to  a  waggon  company  for  a  sum  of  money, 
and  the  waggon  company  let  the  rolling  stock 
back  to  the  railway  company  at  a  rent,  on  pay- 
ment of  which  for  a  term  the  railway  company 
were  to  become  repossessetl  of  the  rolling  stock,, 
the  rent  being  equal  to  the  purchase-money  and 
interest.  The  court  of  appeal  decided  that  the 
transaction  was  a  bon^  fide  sale  and  rehiring,, 
and  not  a  sham  transaction  as  a  cloke  for  a 
borrowing.  (See  Yorkshire  Waggon  Ch.  v.  Mar- 
lure,  supra.)  A  receiver  of  the  railway  com- 
pany's undertaking  having  been  appointed  under 
s.  4  of  the  Railways  Companies  Act,  certain 
moneys  which  represented  rent  of  some  of  the 
rolling  stock  let  by  the  railway  company  to 
another  company  and  proceeds  of  sale  of  other 
rolling  stock  were  paid  to  the  receiver.  Deben- 
ture-holders who  had  become  such  after  the  date 
of  the  abqve-mentioned  agreement  of  sale  and 
rehiring,  and  also  the  waggon  company,  claimetl 
the  money  : — Held,  that,  although  by  s.  23  of 
the  act  "  all  money  borrowed  ...  by  a  com- 
pany on  .  .  .  debenture  stock  .  .  .  shall  have 
priority  .  .  .  over  all  claims  on  account  of  any 
debts  ...  or  engagements"  (except  as  in  the 
section  specified),  that  section  was  subject  to 
s.  4,  by  which  moneys  received  by  a  receiver 
under  the  act  were  not  payable  to  creditors  until 
after  due  provision  for  tbe  working  expenses  of 
the  railway  and  other  proi)er  outgoings  in  respect 
of  the  undertaking,  and  that  the  rent  of  tfa& 
rolling  stock  was  a  "  working  expense,"  and  a 
**  proper  outgoing,"  and  entitled  to  priority  over 
the  claim  of  the  debenture-holders.  Gfrnwall 
Minerals  Ibj.,  In  re,  48  L.  T.  41— C.  A. 

Szemption  firom  Biitress.]  —  A  locomotive 
engine,  which  was  hired  by  a  railway  contractor 
from  the  respondent*,  was  seized  under  a  distress- 
for  rent  due  from  the  contractor  to  the  api)ellant«. 
At  the  time  the  engine  was  seized  it  was  stand* 
ing  in  a  shed  which  the  contitictor  rente<i  from 
the  appellant,  and  which  was  connecteil  by  a 
siding  with  the  railway  : — Held,  that  the  engine 
was  rolling  stock  in  a  "  work  "  within  the  meaning 
of  8.  3  of  the  Railway  Rolling  Stock  Protection 
Act,  1872,  and  was  therefore  not  liable  to  distress 
for  rent  payable  by  the  tenant  of  the  work.  The 
*'  work "  in  s.  3  means  any  establishment  or 
place,  used  for  the  purpose  of  trade  or  manufac- 
ture, which  is  connected  with  a  line  of  railway 
by  sidings  along  which  the  rolling  stock  may  be 
propelled.  Eattton  Etftate  Co.  v.  Western,  Witggnit 
Co.,  54  L.  T.  735  ;  50  J.  P.  790. 

By  s.  4  of  the  Railway  Companies  Act,  1867, 
the  rolling  stock  of  a  railway  company  is  pro- 
tected from  distress.     Eytitn  v.  Denbigh,  Rnthinj. 
and  Corwen  My.,  38  L.  J.,  Ch.  74. 

Though  Railway  be  olosed.] — ^The  pro- 
tection from  seizure  in  execution  by  a  judgment 
creditor,  given  by  the  Railway  Companies  Act, 
1867,  9.  4,  to  the  rolling  stock  and  plant  of  a 
railway,  after  such  railway  is  open  for  public- 
traffic,  continues  although  the  railway  is  after- 
wards closed  for  traffic.    Midland  Waggon  0).  v> 
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J^otterie*  Ry.,  50  L.  J.,  Q.  B.  6  ;  6  Q.  B.  D.  86 ; 
43  L.  T.  511  ;  29  W.  R.  78. 

Szeeution   againit -— Railway   aneillary   to 

Doekf .] — The  protection  against  seizure  afforded 
by  the  Railway  Companies  Act,  1867,  ss.  3,  4, 
4ipplies  to  the  railway  plant  of  every  company 
•constituted  by  a  statute  for  the  purpose  of  con- 
structing or  working  a  railway,  even  although 
the  railway  is  merely  a  subordinate  and  ancillary 
part  of  the  undertaking  authorised  by  the  statute. 
By  two  local  statutes  a  company  was  authorised 
to  construct  a  wet  dock,  a  lock  forming  an 
entrance  to  the  dock,  and  two  short  railways, 
«ach  about  half  a  mile  long,  to  connect  the  dock 
-with  other  railways.  The  plaintiffs  had  lent 
money  to  the  company  upon  mortgage-deben- 
tures. The  defendants  were  creditors  of  the 
•company,  and  having  obtained  judgment,  seized 
in  execution  certain  railway  plant  belonging  to 
it.  The  plaintiffs  having  brought  an  action  for 
An  injunction  to  prevent  the  defendants  from 
realising  their  execution  : — Held,  that  the  dock 
•company  was  a  "  company  "  within  the  Railway 
Companies  Act,  1867,  s.  3,  and  that  the  railway 
plant  belonging  to  it  was  protected  from  seizure 
lay  s.  4.  G,  N.  Ry.  v.  Talumrdin,  53  L.  J.,  Q.  B. 
«9  ;  13  Q.  B.  D.  320 ;  50  L.  T.  186  ;  32  W.  R. 
£59— C.  A. 

Agreement  between  Companies — Statu- 
tory Obli^tion—'^Aotion  on  a  Ck>ntraot/*]  — 

Sect.  4  of  the  Railway  Companies  Act,  1867, 
prohibits  the  issue  of  execution  against  the 
rolling  stock  and  other  chattels  of  a  railway 
company  in  two  classes  of  cases — namely,  first, 
where  the  judgment  is  recovered  in  an  action  on 
a  contract  entered  into  after  the  passing  of  the 
act  (August  20,  1867)  ;  and,  secondly,  where  the 
judgment  is  recovered  in  an  action  not  on  a 
-contract  commenced  after  the  passing  of  the 
act.  Under  the  terms  "action  on  a  contract" 
and  "  action  not  on  a  contract,"  as  used  in  s.  4, 
every  kind  of  action  is  included.  Where  three 
railway  companies  entered  into  an  arrangement 
in  1861,  which  was  ultra  vires,  but  was  followed 
and  sanctioned  by  a  private  act  of  parliament  in 
1862,  empowering  one  of  the  companies  to  con- 
struct and  maintain  certain  works,  and  in  respect 
thereof  to  receive  certain  payments,  and  imposing 
on  the  other  companies  an  obligation  to  make 
such  payments  to  be  recoverable  by  action,  an 
action  to  enforce  the  liability  is  not  an  "  action 
on  a  contract"  within  the  meaning  of  s.  4  of  the 
act  of  1867,  but  an  action  on  a  statute,  and 
consequently  leave  to  issue  execution  against 
the  rolling  stock  and  other  chattels  of  the 
company  against  which  judgment  has  been 
recovered  will  not  be  given.  Rothes  (^QmntesA) 
V.  Kirkcaldy  Waterwarlut  CommUthnert  (7  App. 
Oas.  694)  discussed  and  distinguished.  Man- 
4:hester  and  Milford  iZy.,  In  re,  66  L.  J., 
Ch.  139  ;  [1897]  1  Ch.  276  ;  75  L.  T.  416  :  45 
W.  R.  331. 

Yalnation— Stock  taken  over— Working  Sail- 
way.] — By  a  contract  under  seal  between  a  rail- 
way company  and  J.  it  was  agreed  that  the 
rolling  stock  of  the  company  should  be  valued 
and  handed  over  to  J.,  who  was  to  work  the 
railway  at  certain  mileage  rates  to  be  paid 
monthly,  subject  to  a  deduction  by  way  of 
remuneration  for  the  use  of  the  stock,  and  also 
to  a  deduction  on  the  value  of  the  stock,  as  a 
■•depreciation  fund."    Valuations  of  the  stock 


were  made  at  the  commencement  and  during 
the  continuance  of  the  contract,  on  the  assump- 
tion that  the  "  depreciation  fund  "  was  merely  a 
*'  guarantee  fund"  in  the  hands  of  the  company, 
and  was  not  to  belong  to  them  eventually,  save  so 
far  as  it  was  necessary  to  meet  actual  deurecia- 
tion.  On  the  faith  of  the  depreciation  funa  being 
a  guarantee  fund  only,  J.  made  considerable 
expenditure,  which  diminished  or  pi*evented  the 
depreciation  of  the  rolling  stock.  Upon  the 
determination  of  the  contract,  J.  brought  an 
action  at  law  against  the  company,  in  which  it 
was  determined  that  the  depreciation  fund  was 
not  a  guarantee  fund,  but  belonged  to  the  com- 
pany in  all  events.  It  was  held  by  the  Lord 
Chancellor  of  Ireland,  but  overruled  on  appeal, 
that  an  equity  had  arisen  from  the  dealings 
between  the  parties  subsequently  to  the  contract, 
and  that  J.  was  not  precluded  by  the  result  of  the 
action  from  obtaining  relief  in  equity.  The  Lord 
Chancellor  was  of  a  different  opinion  as  to  the 
rule  of  equity,  and  Lord  Wensleydale  as  to  the 
facts  assumed  by  the  Lord  Chancellor  of  Ireland, 
as  the  ground  of  the  equity  on  which  he  decided. 
Per  the  Lord  Chancellor  :  The  fact  that  a  person 
has  acted  upon  a  mistaken  view  of  his  right 
under  a  contract,  does  not  entitle  him  to  relief 
in  equity  or  at  law.  Midland  'Oreat  Wettern 
Ry,  V,  Kinder^  4  Jur.  (N.s.)  643  ;  6  W.  R.  510. 

4.  Lease  of  Line. 

Effeet  of— Kew  Bigkti  acquired  by  Lessor.] — 
In  1846  the  Reading  Company  proposed  to  make 
a  railway  meeting  the  South  £astem  and  the 
South  Western  lines  and  another  railway.  Part 
of  the  line  proposeil  to  be  made  ran  so  nearly  in 
the  same  direction  with  part  of  a  branch  line 
proposed  to  be  made  by  the  plaintiffs,  that  it  was 
proposed  that  the  Reading  Company  should,  for 
that  space,  adopt  the  line  to  be  made  by  the  plain- 
tiffs. The  Reading  Company  and  the  plain tiflb 
obtained  acts  of  parliament  in  1846,  which  came 
into  operation  on  the  same  day.  By  s.  44  of  the 
Reading  Act,  after  reciting  that  a  bill  was  then 
pending  in  parliament  for  enabling  the  plaintiffs' 
company  to  make  the  portion  of  the  line,  and 
that  it  was  thereby  intended  that  the  lieading 
Company  should  have  the  use  of  it  for  the  pur- 
poses of  their  traffic,  it  was  enacted,  that,  if  the 
plaintiffs*  company  did  not  complete  the  portion 
of  the  line,  the  Reading  Company  might  make 
it ;  and  they  were  empowered  to  lease  their  rail- 
way to  the  defendants'  company,  for  such  term 
and  upon  such  conditions  as  should  be  agi'eed 
upon  between  the  two  companies.  By  the  plain- 
tiffs' company's  act,  after  reciting  that  a  bill 
was  then  pending  in  parliament  for  making  the 
Reading  Railway,  it  was  enacted  that,  in  case 
the  bill  should  pass  into  a  law,  the  Reading  Com- 
{)any  might  use  the  portion  of  the  line,  and  the 
stations,  warehouses,  works,  and  conveniences 
belonging  thereto,  subject  to  such  reasonable 
terms  ns  should  be  agreed  upon  between  the 
plaintiffs'  company  and  the  Reading  Company. 
By  8  &  9  Vict.  c.  20,  s.  113,  which  was  incor- 
porated into  these  special  acts,  in  cases  where  a 
railway  is  authorised  to  lease  its  line,  or  any 
portion  of  it,  such  lease  shall  entitle  the  lessees 
to  enjoy  all  the  powers  and  privileges  granted  to 
and  enjoyed  by  their  lessors.  In  1847  an  agree- 
ment was  entered  into  between  the  Reading 
Company  and  the  plaintiffs,  to  the  effect  that 
the  Reading  Company  should  have  the  right  in 
perpetuity  of  using,  for  the  purposes  of  their 
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traffic,  the  above-mentioned  portion  of  railway, 
upon  certain  terms.  In  1850  the  Beading  Com- 
pany leased  their  line,  with  all  their  powera, 
privileges,  and  all  the  benefit  and  advantage  to 
be  derived  from  the  agreement  of  1847,  to  the 
defendants  for  1,000  years,  subject  to  the  obliga- 
tions and  liabilities  of  the  company : — Held, 
that,  by  virtue  of  the  special  acts  of  parliament, 
the  8  &  9  Vict.  c.  20,  incorporated  therewith,  and 
the  lease  of  1850,  the  agreement  of  1847  was 
binding  upon  the  plaintiffs  and  defendants ;  and 
that  the  defendants  were  entitled,  as  against  the 
plaintiffs,  to  stand  in  respect  of  the  agreement, 
in  the  situation  of  the  Reading  Company. 
L.  Jf'  S,  W.  Ry.  V.  8.  E,  By,,  8  Ex.  584  ;  22  L.  J., 
Ex.  193— Ex.  Ch. 

Conitruotion   of — Passenger  Traffic]  —  The 

plaintiffs  had  constructed  a  railway  which  joined 
the  defendants'  railway  and  the  Great  Western  ; 
and  by  their  act,  if  they  abandoned  any  part  of 
the  railway,  or  if  after  its  completion  it  ceased 
to  be  used  for  three  years,  the  land  purchased 
was  to  revert  to  the  owners  of  the  adjoining 
lands.  An  agreement  was  entered  into  between 
the  plaintiflb  and  the  Great  Western  Company, 
by  which  the  latter  covenanted  to  construct  a 
station  at  the  i)oint  of  junction  of  the  two  rail- 
ways, and  to  stop  their  trains  at  this  station. 
An  act  was  obtained,  which  empowered  the 
plaintiffs  to  lease  to  the  defendants  their  railways, 
stations,  &c.,  and  all  their  rights,  powers  and 
.privileges  in  relation  thereto.  A  lease  was  accord- 
ingly executed,  in  which  there  was  a  covenant 
that  the  defendants  should  "  efficiently  work  and 
repair  the  railway  and  works  demised,  and 
indemnify  the  plaintiffs  against  all  liabilities, 
loss,  charges,  and  expenses,  claims  and  demands, 
whether  incurred  or  sustained  in  consequence  of 
not  working,  or  in  any  manner  connected  w^ith 
the  working  of  the  railway  and  works  "  : — Held, 
first,  that  the  defendants  were  not  bound  to  work 
the  demised  railway  for  passenger  traffic.  Wstt 
Londan  Sy,  v.  L.  Jf-  K.  W.  By.,  11  C.  B.  327  ;  7 
Railw.  Cas.  477  ;  22  L.  J.,  C.  P.  117  ;  17  Jur.  301 
—Ex.  Ch. 

Held,  secondly,  that  the  defendants  were  not 
bound  to  work  for  passenger  traffic,  even  if  such 
traffic  presented  itself.    lb. 

Stopping  Trains  at  Jonction.]  —  Held, 


thirdly,  that  the  rights  of  the  plaint  ins,  under 
the  agreement  with  the  Great  Western,  were 
vested  in  the  defendants,  and  that  the  defendants 
had  power  to  compel  a  performance  of  the  core- 
nant  to  stop  trains  by  the  Great  Western,  that 
being  a  covenant  running  with  the  estate  in 
plaintiffs'  railway.    lb. 

Held,  fourthly,  that  Although  the  defendants 
had  power  to  compel  the  Great  Western  to  stop 
their  trains  at  the  point  of  junction,  they  were 
not  bound  to  exercise  that  power.    lb. 

Mode  of  Working.]— Held,  fifthly,  that 


the  defendants  were  not  bound  to  work  the 
plaintiffs*  line  in  connection  with  the  Great 
Western,  nor  with  trains  on  their  own  line,  if 
they  could  efficiently  work  the  plaintiffs*  line 
without  so  doing.    lb. 

Held,  sixthly,  that  the  defendants  must  not 
be  treated  for  the  purpose  of  considering  their 
liability  under  the  covenant,  as  if  they  were 
lessees  of  a  separate  and  independent  line,  having 
no  control  over  any  other  line,  but  the  covenant 
must  be  construed  with  reference  to  the  subject- 
matter  and  character  of   the  defendants,  the 


degree  of  efficient  working  by  the  defendant* 
being  different  and  greater  than  would  be  required 
from  a  company  or  an  individual  possessed  only 
of  the  demised  railway.    lb. 

Vo  Evasion  of  Agreement  before  Lease.]— By 

a  deed  between  the  plaintiffs  and  defendants, 
two  railway  companies,  it  was  recited  that  a  por- 
tion of  a  line  was  common  to  the  plaintiffe  and 
another  company,  and  that  a  bill  had  been  intro- 
duced into  parliament  to  enable  the  latter  com- 
pany to  lease  the  undertaking  to  the  defendants, 
and  that  such  bill  had  been  opposed  by  the 
plaintiffe,  but  that  they  had  agreed  to  withdraw 
their  opposition,  on  its  being  mutually  agreed 
between  the  plain tifb  and  defendants  that  the 
covenants  in  the  deed  after  contained  should, 
upon  the  passing  of  the  bill,  be  entered  into ; 
and  it  was  further  recited  that  the  bill  had 
passed  ;  whereupon  it  was  covenanted  and  agreed 
between  the  plaintiffs  and  defendants,  that  the 
companies  working  on  the  common  line  should, 
during  the  lease  authorised  by  the  bill,  keep 
accounts  of  traffic  thereon,  and  should  during 
the  lease  divide  the  profits  earned  thereon  ;  and 
that  during  the  lease  the  defendants  and  the  other 
company  should  not  in  any  way  carry  jiassen- 
gers,  cattle,  &c.,  betw^een  certain  points,  so  as  to 
compete  for  any  traffic  which  properly  belonged 
to  the  plaintiffs  ;  and  there  was  a  covenant 
between  the  plaintiffs  and  defendants  that  the 
agreement  come  to  between  them  should  not  in 
any  way  be  evaded  or  eluded  by  the  defendants, 
and  that  no  arrangement,  scheme,  device,  or 
contrivance  should  be  resorted  to  or  attempted 
by  them  for  that  purpose : — Held,  that  the  last- 
mentioned  covenant  was  operative  u{>on  the 
passing  of  the  bill,  before  the  granting  of  the 
lease  ;  that  a  breach  by  which  it  was  averred 
that  the  defendants  had  evaded  the  agreement, 
was  good,  although  there  was  no  averment  that 
the  lease  had  been  granted  ;  and  that  the  agros- 
ment  to  withdraw  their  opposition  to  the  biU  in 
parliament  was  no  fraud  upon  parliament,  so  as 
to  make  the  agreement  between  the  com{>anies 
invalid.  Shretonbury  and  Birmlnghnm  By.  v. 
X.  4'  iV.  W,  By.,  17  Q.  B.  652 ;  21  L.  J.,  Q.  B. 
89;  16  Jur.  311. 

Agreement  for  Lease  —  Validity.]  —  The 
Brighton  and  South  Western  Bailway  Companies 
jointly  became  purchasers,  under  an  act  obtained 
in  1847,  of  a  line  of  railway  called  the  Ports- 
mouth Extension  Railway,  including  the  station 
known  as  the  Landport  station.  A  section 
enacted,  that  each  of  the  two  companies  might 
at  all  times  thereafter  use  the  joint  line  for  the 
purposes  of  conveying  passengers,  animals,  and 
things  upon  the  same,  and  for  sdl  such  other 
purposes  as  should  be  necessary  for  the  traffic  or 
business  thereon  of  the  respective  companies^ 
There  were  provisions  for  the  tolls  to  be  demanded, 
and  for  enabling  the  companies  to'  enter  into  a 
contract  between  themselves  for  the  purpose  of 
ascertaining  the  profits  of  the  joint  line  and  the 
division  of  such  profits.  The  South  Western 
and  the  Portsmouth  Companies  entered  into  an 
agreement  in  1858,  by  which  they  agreed  to 
apply  to  parliament  in  the  then  ensuing  session 
for  an  act  to  enable  the  latter  company  to 
lease  their  line  to  the  former  company  for  the 
term  of  999  years,  at  a  rental  of  18,000/.  a  year ; 
and,  if  unsuccessful  in  obtaining  the  act,  that 
they  should  repeat  their  efforts  in  1860,  and  that 
in  the  meantime  the  South  Western  should  worl^ 
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the  Portsmouth  line  and  pay  the  rent.  By  this 
arrangement  the  traffic  of  the  South  Western 
"Was  greatly  increased : — Held,  that  the  agree- 
ment for  the  lease  between  the  two  compauies 
"was  illegal,  being  unauthorised  by  parliament ; 
and  that  the  South  Western  was  not  entitled  to 
use  the  joint  station  for  passengers  or  goods  con- 
veyed under  such  agreement.  L.  B.  <J'  S.  C.  Ry, 
V.  i.  4-  S,  W,  Ry„  4  De  G.  &  J.  362  ;  28  L.  J., 
Ch.  521 ;  5  Jur.  (N.S.)  801  ;  7  W.  R.  691. 

A  railway  company  entered  into  an  agreement 
to  lease  its  line  to  another  company.  The  agree- 
ment contained  provisions  which  were  legal, 
and  others  which  were  ultra  vires,  but  an  appli- 
cation was  to  be  made  to  parliament  for  power 
to  carry  out  such  provisions  as  should  be  ultra 
vires  : — Held,  that  as  the  agreement  provided  for 
a  number  of  things  to  be  done,  which  were  all 
for  the  purpose  of  accomplishing  an  object  that 
was  ultra  vires,  the  parties  had  no  right  by  virtue 
of  that  agreement,  until  they  had  obtained  the 
authority  of  parliament  to  do  even  those  acts 
which,  independently  of  the  agreement,  they 
dill  not  require  the  authority  of  parliament 
to  do.  The  court,  in  granting  an  injunction 
to  this  extent,  refused  to  restrain  two  directors, 
appointed  under  the  agreement,  from  acting 
on  the  ground  that  the  shareholders  had  power 
to  remove  them,  and  that  their  removal  might 
be  detrimental  to  the  business  of  the  company. 
HaUertley  v.  Shelburne (^Earl),  SI  L.  J.,  Ch. 873  ; 
10  W.  R.  881. 

An  act  of  parliament  empowered  one  railway 
company  to  grant,  and  another  company  to  accept, 
a  lease  of  railway  upon  such  terms  as  should  be 
agreed  upon,  provided  that  the  power  to  lease 
should  not  arise  till  the  board  of  trade  had 
certified  that  it  had  been  proved  to  their  satis- 
faction that  half  the  capital  of  the  leasing  com- 
pany had  been  raiseil,  and  applied  for  the 
purposes  of  its  acts :  and  it  was  also  provided 
that  no  lease  should  be  of  any  effect  unless 
previously  sanctioned  by  three-fifths  of  the 
shareholders  of  each  company  voting  at  a  special 
meeting  : — Held,  that  no  lease,  or  binding  agree- 
ment for  a  lease,  could  be  made  before  the  certi- 
ficate had  been  obtained.  Kent  Coagt  Ry.  v. 
X.  C.  S'  T>'  Ry.,  L.  R.  3  Ch.  666  ;  19  L.  T.  174  ; 
16  W.  R.  1027. 


BatifloatioB  by  reference  in  Act.] — Heads 


of  agreement  for  a  lease  were  sanctioned  hy 
majorities  of  three-fifths  at  meetings  of  the  two 
companies  without  any  certificate  of  the  board 
of  trade  being  obtained,  and  were  acted  upon 
for  several  years,  but  no  formal  lease,  or  agree- 
ment for  a  lease,  was  ever  executed.  The  heads 
of  agreement  were  also  invalid  as  providing  for 
payment  of  the  rent  out  of  profits  not  so  applic- 
able : — Held,  that  the  arrangement  was  not 
ratified  by  references  to  it  in  subsequent  local 
and  personal  acts  of  parliament  not  expressing 
any  ciirect  intention  to  confirm  it.    lb. 


Speoifie  Performanee.] — ^Where  a  contract 


between  two  companies  proves  to  be  one  by 
which  one  of  the  contracting  parties  will  gain 
considerable  advantages,  at  the  expense  of  the 
other,  while  the  other  Dvill  receive  no  corre- 
sponding benefit,  whether  such  contract  is  or  is 
not  legally  valid,  equity  will  not  aid  in  enforcing 
it  by  a  decree  for  specific  performance.  ShrewS' 
bury  and  Birmingham  Ry.  v.  L.  <J'  N.  W,  Ry.,  6 
H.  L.  Cas.  1 13 ;  26  L.  J.,  Ch.  482 :  3  Jur.  (N.a)  775. 
A  private  act   of  parliament  authorised  one 


railway  company  to  accept  a  lease  of  another 
railway  ;  the  directors  of  the  first  company  then 
entered  into  an  agreement  with  the  directors  of 
a  third  company,  the  stipulations  of  which  were 
to  be  performed  during  the  continuance  of  such 
lease.  No  lease  within  the  provisions  of  the  act 
was  ever  granted.  The  agreement  appeared  to 
be,  if  legally  valid,  at  least  unfair  to  the  share- 
holders of  one  of  the  companies  : — Held,  that 
equity  could  not  enforce  it  by  a  decree  for 
specific  performance.    lb. 

An  act  of  parliament  recited  three  other 
acts,  one  only  of  which  had  relation  to  an 
agreement  entered  into  between  the  plaintifib 
and  defendants.  By  the  1st  section,  on  the 
completion  of  the  works  of  the  three  lines  of 
railways,  by  the  recited  acts  authorised  to  be 
made,  so  as  to  be  opened  for  public  traffic,  or 
at  such  other  period  as  might  be  agreed  upon, 
the  S.  U.  R.  Co.  were  empowered  to  grant  to  the 
L.  Sc  N.  W.  R.  Co.  a  lease  in  perpetuity  of  the 
undertaking.  By  the  11th  section  of  the  same 
act,  it  was  enacted,  that  as  each  of  the  lines  of 
railway  should  be  completed,  the  same  should 
be  worked  and  used  by  the  L.  k  N.  W.  R.  Co., 
and  for  the  purposes  of  such  working,  the  L.  i, 
N.  W.  R.  Co.  were  to  exercise  the  powers  before 
given  by  the  act  to  the  8.  U.  R.  Co.  in  relation 
to  every  such  completed  railway.  Other  sections 
of  the  act  spoke  of  the  "  lease  of  the  said  rail- 
ways," and  the  "  making  of  such  lease"  : — Held, 
that  according  to  the  true  construction  of  the 
act,  there  was  no  postponement  of  the  rights  of 
the  parties  to  the  benefits  of  the  provisions  of 
the  lease  until  the  whole  of  the  three  lines 
had  been  completed.  S.  (7.,  2  Macn.  &  G.  324  ; 
2H.&TW.257  ;  20  L.J.,Ch.90  ;  14  Jur. 921, 1125. 

6.  Running  Powers. 

Bight  dependent  on  Bnlei  and  Begnlationi.] 
— A  right  to  run  over  a  line  of  railway  cannot 
be  claimed  independently  of  the  rules  and  regu- 
lations which,  by  act  of  parliament,  the  directors 
are  empowered  to  make  for  the  management  of 
the  line.  Rhymney  Ry.  v.  Taff  Vale  Ry.,  29 
Beav.  163  ;  30  L.  J..  Ch.  482  :  7  Jur.  (N.8.)  202 ; 
4  L.  T.  227  ;  9  W.  R.  222.  Affirmed  4  L.  T.  534  ; 
9  W.  R.  362— L.C. 

Bnlei  and  Begulationf  —  Beasonableneis  — 
Enforcement.] — Parties,  whose  right  to  use  a 
railway  is  secured  by  act  of  parliament,  cannot 
insist  upon  their  right,  and  at  the  same  time 
contend  that  the  rules  and  regulations  made  for 
the  security  of  the  line,  the  passengers,  and  the 
traffic,  are  unreasonable,  unnecessary,  and  inap- 
plicable to  their  particular  traffic.    lb. 

Where  a  railway  company,  over  whose  line 
another  railway  company  has  running  powers, 
is  empowered  to  make  regulations  as  to  the 
construction  of  the  carriages  to  be  used  on  the 
railway,  the  onus  lies  upon  the  company  having 
the  running  powers  to  shew  that  the  regulations 
are  unreasonable  and  unnecessary,    lb. 

The  fact  of  the  regulations  having  been  wholly 
or  in  part  relaxed  in  the  past  is  no  reason  for 
the  court  to  interfere  to  restrain  them  from  being 
strictly  enforced  in  the  future,     lb. 

Joint  Station.] — A  railway,  associating,  ally- 
ing, and  connectmg  itself  with  another,  does  not 
thereby  become  equitably  *'  amalgamated  "  with 
it ;  and  an  agreement  to  amalgamate  as  from 
a  time  past  may  possibly  in  equity  amount  to 
amalgamation,  but  an  agreement  to  do  so  at  a 
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future  period  will  not  until  that  period  arrives. 
Shrewsbury  and  BlrmingJuim  Ry,  y.  Stour  Valley 
Ry,,  2  De  6.  M.  &  G.  866. 

Pending  the  progress  of  a  bill  through  parlia- 
ment, authorising  the  S.  V.  Company  to  lease  its 
line  to  the  N.  W.  Company,  the  bill  was  opposed 
by  the  8.  B.  Company,  and,  upon  a  compromise, 
a  clause  was  inserted,  securing  to  the  S.  B.  Com- 
pany the  use  of  part  of  the  land  and  the  joint 
use  of  a  station,  subject  to  the  cesser  of  these 
rights  in  the  event  of  the  S.  B.  Railway  Company 
being  leased  to  or  amalgamated  with  a  fourth 
company,  viz.,  the  Q.  W.,  who  were  rivals  to  the 
N.  W.  Company.  At  this  time  the  S.  B.  Com- 
pany was  under  no  engagements  to  the  G.  W. 
Company.  Subsequently,  however,  those  two 
companies  entered  into  agreements,  giving 
facilities  and  preference  to  each  other's  traffic, 
and  agreed  to  amalgamate  at  a  future  time,  if 
the  sanction  of  parliament  could  be  obtained  : — 
Held,  that  this  was  not  such  a  change  of  circum- 
stances produced  by  the  conduct  of  the  S.  B. 
Company  as  to  exclude  it  from  equitable  relief 
by  injunction  for  the  enforcement  of  the  right  of 
user  conferred  on  it  by  the  act.    lb. 

The  court  may  interfere  between  two  railway 
companies  entitled  to  the  joint  use  of  a  station 
by  prescribing  regulations  for  its  management ; 
but  such  interference  is  not  to  take  place  with- 
out grave  occasion.  The  court  may  also  direct  a 
|)artition  of  the  station,  and  appoint  a  receiver, 
if  necisssaiy.  But  where  provisions  exist  for  the 
settlement  of  disputes  on  the  above  subjects  by 
arbitration,  the  court  will  withhold  its  inter- 
position until  the  remedy  thus  provided  has  been 
resorted  to.    lb. 

Three  railway  companies,  under  an  act  of 
parliament,  being  entitled  to  the  joint  use  of  a 
station,  one  of  them,  as  it  was  alleged  by  one  of 
the  others,  unfairly  used  the  station  to  the  detri- 
ment of  such  other  company,  which  filed  a  bill 
to  restrain  the  use  of  the  station  by  such  other 
company,  except  in  accordance  with  the  act.  A 
general  demurrer  was  put  in  to  the  bill,  on  the 
ground  chiefly  that  a  committee  of  the  three 
companies  was,  under  the  act,  the  proper 
tribunal,  and  it  was  overruled.  Mid-Wales  Ry. 
V.  Cavibrmn  Ry.,  21  L.  T.  16. 

Joint  Line.]— The  Brighton  Railway  Company 
and  the  South  Western  iSiilway  Company  jointly 
became  purchasers,  under  an  act  obtained  in 
1847,  of  a  line  of  railway  called  the  Portsmouth 
Extension  Railway,  including  the  station  known 
as  the  Landport  station.  The  13th  section 
enacted  "  that  each  of  the  two  companies  might 
at  all  times  thereafter  use  the  joint  line  for  the 
purposes  of  conveying  passengers,  animals,  and 
things  upon  the  same,  and  for  all  such  other 

Purposes  as  should  be  necessary  for  the  traffic  or 
usiness  thereon  of  the  respective  companies." 
There  were  provisions  for  the  tolls  to  be 
demanded,  and  for  enabling  the  companies  to 
enter  into  a  contract  between  themselves  for  the 
purpose  of  ascertaining  the  profits  of  the  joint 
line,  and  the  division  of  such  profits.  The  South 
Western  and  the  Portsmouth  Companies  entered 
into  an  agreement  in  1858,  by  which  they  agreed 
to  apply  to  parliament  in  the  then  ensuing 
session  for  an  act  to  enable  the  latter  company 
to  lease  its  line  to  the  former  company  for  the 
term  of  999  years,  at  a  rental  of  18,000i.  a  year  ; 
and,  if  unsuccessful  in  obtaining  the  act,  that 
they  should  repeat  their  efforts  in  1860,  and  that 
in  the  meantime  the  South  Western  Company 


should  work  the  Portsmouth  line  and  pay  the 
rent.  By  this  arrangement  the  traffic  on  the 
South  Western  Company  was  greatly  increased. 
On  a  bill  tiled  by  the  Brighton  Company  to 
restrain  the  other  companies  from  using  the 
joint  station  for  the  traffic  coming  from  the 
Portsmouth  line,  and  for  an  account : — Held, 
that  the  act  of  1847  did  not  create  a  joint 
tenancy  carrying  with  it  the  right  of  using  for 
every  kind  of  traffic  a  station  appurtenant  to 
the  joint  line,  and  that  the  South  Western  had 
no  right  to  use  it  except  for  what  was  properly 
'traffic  of  that  company.  L.  B.  j'  S.  u.  Ry.  v. 
L.  Jl;  8.  W.  Ry.,  4  De  G.  &  J.  362  :  28  L.  J.,  Ch. 
521  ;  5  Jur.  (N.8.)  801  ;  7  W.  R.  591. 

Payment  for  Aeeommodation,  ConTenieneea, 
and  Facilities.] — A  special  act  provided  that 
the  H.  company  should  afford  to  the  G.  com- 
pany all  needful  accommodations,  conveni- 
ences, and  facilities  at  a  station  of  the  H. 
company,  and  provided  for  payment  in  resi>ect 
of  the  accommodation  and  conveniences : — Held, 
that  the  forwarding  of  through  traffic  and  the 
convenient  timing,  number,  and  speed  of  trains 
were  facilities  and  not  accommodation  and  con- 
veniences for  which  payment  could  be  demanded, 
and  that  the  G.  company  were  not  liable  to  pay 
a  proportion  of  the  annual  cost  of  working  and 
other  annual  charges  or  interest  on  the  capital 
expenditure  on  the  station.  Highland  Ry.  v. 
GretU  North  of  Scotland  Ry.,  7  Ry.  &  Can. 
Traff.  Cas.  90. 

Condition  Precedent.]  —A  special  act  provided 
that  the  T.  railway  should  have  running  powers 
over  the  B.  railway,  and  that  ''any  differences 
which  may  from  time  to  time  arise  between  the 
two  companies  as  to  the  terms  and  conditions  on 
which  the  T.  railway  may  exercise  such  running 
powei-s  and  the  tolls,  or  as  to  the  sufficiency, 
extent,  or  cost  of  sidings,  shall  be  settled  by 
arbitration  "  : — Held,  that  it  was  not  a  condition 
precedent  to  exercising  running  powers  that 
certain  differences  should  be  settled  by  arbitra- 
tion. Taf  Vale  Ry.  v.  Barry  Dock,  7  Ry.  k 
Can.  Traff.  Cas.  52— C.  A. 


6.  Working  Agreements. 

Validity  of— Generally.] — There  is  no  principle 
of  public  policy  which  renders  void  a  traffic 
agreement  between  two  lines  of  railway  for  the 
purpose  of  avoiding  competition.  Hare  v. 
L.  <f-  y.  ir.  Ry.,  2  Johns.  &  H.  80  ;  30  L.  J.,  Ch. 
817  ;  7  Jur.  (N.s.)  1145. 

A  stipulation  not  to  compete  upon  parts  of  the 
line  held  to  be  no  such  fraud  upon  the  public  as 
rendered  the  agreement  between  the  companies 
invalid.  Shrewsbury  and  Birmingh-am  Ry.  v. 
L.  ^-  ^V.  W.  Ry.,  17  Q.  B.  652  ;  21  L.  J.,  Q.  B. 
89;  16  Jur.  311. 

An  agreement  between  two  railway  com- 
panies, that  the  one  company  will  not  carry 
traffic  over  a  particular  portion  of  its  line: — 
Held,  obiter,  not  illegal.  Lancaster  and  Carlisle 
Ry.  V.  L.  ^'  X.  W.  Ry.,  2  Kay  &  J.  293  ;  25  L.  J., 
Ch.  223  ;  4  W.  R.  220. 

Alieniation  by  an  incorporated  railway  com- 
pany of  the  tolls  to  arise  from  any  portion  of  its 
line  of  railway  is  contrary  to  public  ix)licy  as 
well  as  ultra  vires  of  the  directors  of  the  com- 
pany. Shrewsbury  and  Birmingham  Ry.  v. 
L.  ^-  a:  W.  Ry.,  22  L.  J.,  Ch.  682  ;  17  Jur.  845  ; 
1  W.  R.  172. 
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The  managing  body  of  a  railway  company 
has  no  power  to  enter  into  a  contract  fixing 
and  regulating  the  future  traffic  which  may  be 
carried  upon  a  line  of  railway  which  the  com- 
pany may  thereafter  be  empowered  to  construct, 
so  as  to  give  to  another  railway  company  an 
interest  in  such  traffic  and  profits.  Midland 
Ry,  V.  i.  S'  y.  W.  Ry,,  35  L.  J.,  Ch.  831  ;  L.  R. 
2  Eq.  524  ;  15  L.  T.  264  ;  15  W.  R.  34. 

Certain    railway    companies,    including    the 

Elaintiffs,  entered  into  an  agreement  by  which, 
aving  provided  that  it  should  relate  to  and 
include  all  ti'affic  of  whatever  description 
despatched  or  carried  from  either  of  two  speci- 
fied routes  from  or  to  the  several  places  therein 
mentioned,  they  stipulated  that  all  through 
traffic  from  or  to  any  of  those  places  should  be 
carried  and  sent  by  them  along  and  over  the 
said  two  routes,  and  the  gross  profits  divided 
between  them  in  certain  proportions ;  a  special 
clause  in  the  agreement  provided  that  none  of 
the  companies,  parties  thereto,  should,  by  any 
of  the  devices  there  particularised,  or  by  any 
other  means  or  inducement  whatsoever,  cause 
or  promote  the  said  traffic  to  go  or  pass,  so  that 
the  same  should  not  be  treated  as  part  of  the 
traffic  to  which  the  agreement  related,  and  the 
profits  derived  therefrom  be  apportioned  accord- 
ingly. The  plaintiffs  subsecjuently  acquired 
and  opened  a  new  route  to  and  from  the  termini 
specified  in  the  agreement.  Upon  the  question 
whether  the  traffic  proceeds  of  this  new  route 
were  within  the  terms  of  the  agreement : — Held, 
that  the  agreement  only  embraced  the  traffic  on 
the  then  existing  lines,  that  there  was  nothing 
to  prevent  the  formation  of  a  new  line  by  the 
plaintiffs,  and  that  it  was  not  compulsory  upon 
them  to  bring  into  the  common  fund  the  pro- 
ceeds of  their  new  route.    Ih, 

Semble,  that  the  agreement  would  have  been 
illegal  and  ultra  vires  if  it  had  contained  an 
express  or  implied  condition  prohibiting  any  of 
the  companies  from  making  or  being  party  to 
the  making  of  any  new  line,  except  on  the 
terms  of  the  agreement.    Ih, 


As^eement  to  apply  for  Powers.] — An 


agreement  between  two  companies  for  an  appli- 
cation to  parliament  for  the  necessary  powers  to 
enable  one  company  to  work  the  line  of  the 
other  is  innocent,  and  equity  will  not  interfere 
to  prevent  a  company  from  putting  its  seal  to 
such  an  agreement.  Winch  v.  BirkeJih^ad^ 
Jjajicashire  and  Cheshire  Junction  Ry.,  5  De  G. 
&  S.  562  :  16  Jur.  1035. 


Delegation  of  Statutory  Powers.] — An 


agreement  between  two  railway  companies, 
made  without  the  authority  of  the  legislature, 
whereby  one  company  delegates  to  another  all 
the  powers  which  have  been  conferred  upon  it 
by  parliament,  is  an  unlawful  attempt  to  effect 
that  which  parliament  alone  can  authorise,  and 
is  against  public  policy  ;  and  a  court  of  equity 
will  not  inteif  ere  to  assist  either  of  the  parties 
in  obtaining  a  collateral  benefit,  which  the 
agreement  would  give,  or  aid  them  in  any 
manner  which  would  promote  the  object  of  the 
agreement,  G.  N.  By.  v.  Eastern  Qrunties  Ry., 
9  Hare,  306  ;  7  Railw.  Cas.  643  ;  21  L.  J.,  Ch.  837. 
A  railway  company  agreed  with  contractors 
that  the  contractors  should  work  the  line  and 
keep  the  engines  and  rolling  plant  in  repair  at 
a  specified  remuneration,  and  that  the  contract 
should  be  in  force  for  seven  years,  but  with  a 


proviso  for  its  determination  if  the  contractors 
did  not,  within  forty -eight  hours  after  notice 
given  by  the  company,  obey  the  instructions 
contained  in  such  notice.  Quaere,  whether  such 
an  agreement  is  consistent  with  public  policy. 
Johnson  V.  Shrewsbury  and  Birmingham  By., 
3  De  G.  M.  &  G.  914 ;  22  L.  J.,  Ch.  921  ;  17  Jur. 
1015. 

An  agreement  that  another  railway  company 
shall  work  a  particular  line  of  railway,  and  that 
the  property  and  plant  shall  be  banded  over  for 
that  purpose,  implies  a  delegation  of  the  powere 
confen-ed  by  statute  on  the  particular  company, 
which  cannot  be  made  by  them  nor  accepted  by 
the  other  company,  without  the  authority  of 
parliament.  Winch  v.  Birkcfthead,  Lancashire 
ajid  Cheshire  Junction  Ry.,  5  De  G.  &  S.  562  ; 
16  Jur.  1035. 

A  railway  company,  constituted  under  an  act 
of  parliament,  agreed  with  two  other  railway 
companies  that  the  whole  concern,  without 
incumbrance  when  completed,  should  be  worked 
by  those  two  companies,  who  should  have  perfect 
control  and  exercise  all  the  rights  of  the  first- 
mentioned  company,  and  who  should  find  stock 
and  work  the  concern  for  twenty-one  years  : — 
Held,  that  the  agreement  was  illegal,  as  being 
in  violation  of  the  act  under  which  the  firet- 
mentioned  company  was  constituted.  Beman  v. 
Rvfford,  1  Sim.  (N.s.)  550  ;  20  L.  J.,  Ch.  537  ; 
15  Jur.  914. 

An  agreement  between  two  companies  pro- 
vided that  one  company,  in  the  event  of  their 
exercising  certain  running  powers,  should  be  at 
liberty  to  have  their  own  staff  of  clerks  at  the 
stations  on  the  other  company^s  line,  and  should 
carry  the  local  traffic  if  required  to  do  so : — 
Held,  that  this  was  not  a  handing  over  of  the 
management  of  the  one  company  to  the  other 
such  as  would  be  contrary  to  the  spirit  of  the 
railway  acts  if  done  without  express  parlia- 
mentary sanction.  Llanelly  Ry.  v.  L.  Sf  N.  W. 
Ry.,  45  L.  J.,  Ch.  539 ;  L.  R.  7  H.  L.  550  ;  32 
L.  T.  575  ;  23  W.  R.  927. 

A.  company,  being  owner  of  a  station,  entered 
into  agreement  with  B.  company  to  make  a  new 
junction  between  their  respective  lines,  so  that 
B.  company  may  use  such  station.  C.  company, 
having  running  powers  over  A.  company's  line, 
subsequently  entered  into  an  agreement  with  B. 
company  for  use  of  6.  company's  line.  An 
attempt  of  C.  company  to  go  from  B.  company's 
line  to  A.  company's  line  over  the  junction  was 
resisted  on  the  ground  that  C/s  agreement  with 
B.  w^as  ultra ivires  and  invalid,  as  being  a  delega- 
tion of  statutory  powers,  and  as  such  against 
public  policy : — Held,  that  the  agreement  as 
stated  did  not  amount  to  a  delegation  of  statu- 
tory powers,  nor  was  it  ultra  vires.  Midland 
Ry.  V.  G.  W.  Ry..  42  L.  J.,  Ch.  438  ;  L.  R.  8  Ch. 
841 ;  28  L.  T.  718  ;  21  W.  R.  657. 


Giving  Interest  in  Profits.] — ^Tbe  manag- 


ing body  of  a  railway  company  has  no  power  to 
enter  into  a  contract  fixing  and  regulating  the 
future  traffic  which  may  be  carried  upon  a  line 
of  railway  which  the  company  may  thereafter 
be  empowered  to  construct,  so  as  to  give  to 
another  railway  company  an  interest  in  such 
traffic  and  profits.  Midland  Ry.  v.  L.  <J'  S.  W. 
Ry.,  35  L.  J.,  Ch.  831  ;  L.  R.  2  Eq.  524  ;  15  L.T. 
264  ;  15  W.  R.  34. 

An  agreement  between  two  groups  of  railway 
companies,  being  respectively  the  owners  of  inde- 
pendent conterminous  routes,  to  divide  the  profits 
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of  the  whole  traffic  in  certain  fixed  proportions, 
calculated  on  the  experience  of  the  past  course 
of  traffic,  being  bonA  fide,  is  not  ultra  vires. 
Hare  v.  L.  <J*  iV\  W.  Ry.^  supra. 

An  agreement  between  two  railway  companies 
that  they  shall  work  together,  and  that  the 
profits  shall  be  shared,  so  as  to  give  a  certain 
percentage  to  each,  is  beyond  the  powers  of  the 
companies,  and  illegal.  Ch^trltim  v.  Keiocastle 
and  Carllgle  My.,  5  Jur.  (N.s.)  1096  :  7  W.  R.  731. 

A  bill  in  parliament  to  authorise  a  railway 
company  to  grant  a  lease  in  perpetuity  to  another 
railway  company  of  certain  projected  lines  was 
opposed  by  a  third  railway  company,  who  with- 
di  ew  their  opposition  on  an  agreement  being  come 
to  that  during  the  continuance  of  any  lease  to  be 
authorised  by  the  act  the  companies  should  par- 
ticipate in  portions  of  each  other's  profits,  and 
that  the  two  former  companies  should  not  take 
traffic  on  specified  portions  of  their  lines  : — Held, 
that  the  agreement  was  ultra  vires,  and  ought 
not  to  be  decreed  to  be  specifically  performed. 
Shreicuhury  and  Birndngham  Ry.  v.  L.  <^*  N,  W. 
Ry,,  4  De  G.  M.  &  G.  115  ;  22  L.  J.,  Ch.  682  ;  17 
Jur.  845.  Affirmed  6  H.  L.  Cas.  113  ;  26  L.  J., 
Ch.  482  ;  3  Jur.  (N.s.)  775. 

A  stipulation  to  divide  the  profits  earned  upon 
the  common  portion  of  line  held  to  be  no  such 
fraud  upon  the  shareholders  of  either  company 
as  rendered  the  agreement  between  the  companies 
invalid.  Shreivshury  and  Blnntnghani  By.  v. 
Z.  4-  X,  W,  Ry.,  17  Q.  B.  652 ;  21  L.  J.,  Q.  B.  89  ; 
16  Jur.  311. 

Effect  of  s.  87  of  Eailwayi  Claases  Act.]— The 
object  of  s.  87  of  the  Railways  Clauses  Act,  1845, 
is  to  enable  one  railway  company  to  contract  for 
the  passing  of  its  trains  to  the  limits  of  the  rail- 
way of  another  company,  with  the  incidents 
which  ordinarily  attach  to  such  power  of  passing, 
widudingiiiBt  of  topping  at  the  stations  on  the 
line,  and  carrying  passengers  and  goods  to  and 
from  such  sttitions.  But  it  does  not  enable  one 
railway  company,  under  colour  of  passing  over 
the  line  of  another  company,  to  carry  the  whole 
of  the  traffic  of  the  other  railway  over  which  it 
may  agree  to  pass.  Simptson,  v.  Jbefiisim,  10  Hare, 
61  ;  16  Jur.  828. 

An  agreement  by  one  railway  company  for  the 
payment  to  another  of  such  an  amount  as  will, 
after  answering  all  expenses  and  liabilities, 
furnish  a  certain  dividend  on  the  paid-up  capital 
of  such  other  capital,  is  not  an  agreement  for  the 
payment  of  a  toll  within  s.  87  of  the  Railways 
Clauses  Act.    lb. 

Semble,  a  toll  is  a  payment  for  the  right  of 
passing  along  a  highway,  public  or  private  ;  it  is 
a  payment  connected  with  the  passing  over,  and 
should  probably  be  reserved  with  reference  to  the 
number  of  carriages  passing  over  the  line.    lb. 

A  railway  company  contracted  with  another 
for  the  use  of  the  line  of  the  latter  for  a  term,  at 
graduated  tolls,  according  to  the  tonnage  carried, 
which  were  to  be  a  charge  on  the  tolls  and  dues 
of  the  former  company.  The  former  company 
had  no  express  parliamentary  power  thus  to 
charge  its  tolls  : — Held,  that  the  charge  was  of 
too  doubtful  legality  to  be  enforced  by  an  injunc- 
tion to  restrain  the  former  company  from  paying 
a  dividend  to  its  shareholders  until  the  sums  due 
upon  the  agreement  were  provided  for,  no  case 
being  made  out  shewing  a  probability  of  there 
being  no  fund  forthcoming  to  answer  the  demand 
at  the  hearing.  Sovth  Yorksh  ire  Ry.  v.  G.  y.  Ry., 
3  De  G.  M.  &  G.  576 ;  22  L.  J.,  Ch.  761 ;  1  W.  R.  203. 


Semble,  t-hat  such  an  agreement  is  not  a  con- 
tract for  the  use  of  a  line,  nor  for  any  apportion- 
ment of  tolls  within  s.  87  of  the  Railways  Claases 
Act,  1845.    lb. 

Heads  of  a  proposed  agreement  were  arranged 
between  the  directors  of  two  railway  companies, 
by  which  one  company  was  to  allow  the  other 
company,  for  ninety-nine  years,  to  work  the  lines, 
and  use  the  property  and  plant  of  the  granting- 
company,  except  certain  specified  lands  and 
buildings,  upon  certain  terms  of  allowance  for 
working  expenses  and  charges,  and  the  mainten- 
ance for  works  and  ways,  the  property  and  plant 
to  be  restored  on  the  termination  of  the  agreement, 
on  terms  of  profitable  return  to  the  granting  com- 
pany ;  and  provision  was  made  for  application  to 
parliament  for  ix)wers,  if  neetUul.  On  a  bill  by 
a  shareholder  in  the  granting  company,  on  behalf 
of  himself  and  all  the  other  shareholders  in  that 
company  except  the  directors,  against  that  com- 
pany and  the  other  company  : — Held,  that  such 
an  agreement  is  not  distinguishable  on  principle 
from  a  lease,  to  grant  which,  is  clearly  not  viithin 
the  statutory  powers  of  the  granting  company, 
and  that  s.  87  of  the  Railways  Clauses  Act  merely 
gives  to  one  company  a  limited  power  to  run  a 
portion  of  its  ti-affic  only,  wheu  it  is  necessary  for 
the  purposes  of  its  own  traffic,  over  the  line  of 
another  railway  company.  Which  v.  Birken- 
head, Lancashire  and  Cheshire  Junction  Ry^  5 
De  G.  &  Sm.  562  ;  16  Jur.  1035. 

A  bontl  fide  agreement  by  deed  was  executed 
by  the  plaintiffs  and  the  defendants,  two  railway 
companies.  The  deed  provided,  firat,  that  the 
defendants  might,  for  twenty-one  years,  pass, 
over  the  railway  of  the  plaintiffs,  and  have 
free  use  of  their  works  and  conveniences,  with 
engines  and  waggons,  for  the  purpose  of  carrying 
coal.  Secondly,  that  such  passage  should  be  had 
and  made  on  payment  of  the  tolls,  and  under 
the  following  restrictions  and  conditions  ;  that  is 
to  say,  when  the  quantity  of  coal  carried  over 
any  part  of  the  plaintiff's  railways  to  the  defen- 
dants* railway,  and  thence  to  certain  places,, 
should  not  amount  to  125,000  tons  in  the  period 
of  six  calendar  months,  during  the  term  of 
twenty-one  years,  then  the  defentiants  would 
pay  to  the  plaintiffs  such  toll  for  such  passage 
for  such  period  of  six  calendar  months  as  would, 
with  any  clear  profit  which  might  be  made  by 
the  plaintiffs  before  the  same  period  after  pay- 
ment of  all  annual  and  half-yearly  charges  for 
interest  and  outgoings,  and  all  expenses  of 
management  or  otherwise,  be  sufficient  to  enable 
the  plaintiffs  to  pay  such  dividends  as  might 
become  payable  in  respect  of  any  guaranteed  or 
preference  stock  of  the  plaintif&s  already  issued 
or  thereafter  to  be  issued  with  the  consent  of  the 
defendants,  and  also  a  clear  net  dividend  at  the 
rate  of  3^  per  cent,  per  annum  for  such  period  of 
six  calendar  months  upon  the  ordinary  capital 
stock  for  the  time  being  of  the  plaintiffs  ;  and 
when  the  quantity  of  coal  for  any  such  period 
of  six  calendar  months  should  exceed  125,000 
tons  and  not  150,000  tons,  such  sum  as  would 
make  up  in  manner  before  mentioned  the 
demand  upon  the  preference  stock,  and  3/.  5«. 
per  cent,  upon  the  ordinary  stock  ;  and  when  the 
quantity  of  coal  during  the  like  period  of  six 
calendar  months  should  exceed  150,000  tons  and 
not  175,000  tons,  such  sum  as  would  make  up  in 
like  manner  the  dividend  upon  the  preference 
stock,  and  %l.  10*.  per  cent,  upon  the  ordinary 
stock,  and  so  on  progressively  up  to  the  carriage 
of  upwards  of  400,000  tons  during  any  such  period 
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of  six  calendar  months,  in  which  case  the  defen- 
dants were  to  pay  the  plaintiffs  such  sum  as  with 
the  clear  profits  made  by  plaintiffs  during  the 
same  period  would  pay  the  dividends  upon  the  pre- 
ference stock,  and  6/.  per  cent,  upon  the  oixlinary 
stock.  The  deed  went  on  to  provide  with  respect 
to  the  calculations  of  the  number  of  tons,  and 
that  if  the  payment  made  by  the  defendants 
for  any  period  of  six  months  once  made  up 
41.  10*.  per  cent,  upon  the  ordinary  stock  of  the 
plaintiffs,  it  should  never  otherwise  recede : — 
Held,  that  the  contract  was  not  ultra  vires,  but 
one  which  the  companies  were  competent  to 
enter  into,  and  valid  in  law,  the  payments  to  be 
made  being  tolls  within  s.  87  of  the  Railways 
Clauses  Act.  G.  JV.  Ry.  v.  Sauth  Yorhihire  iiy., 
9  Ex.  642  ;  23  L.  J.,  Ex.  186— Ex.  Ch. 

By  an  agreement  between  the  directors  of  two 
railway  companies,  the  North  Westeni  Company 
was  to  have  running  powers  over  the  Llanelly 
Railway  Company's  lines,  subject  to  its  by-laws  ; 
was  to  be  at  liberty  to  have  its  own  staff  at  its 
stations,  and  be  allowed  a  reasonable  sum  for 
cartage,  clerkage,  &c. ;  the  latter  company  was 
tf)  be  at  liberty  to  call  on  the  North  Western 
Company  to  carry  passengers  and  goods  for  the 
Llanelly  Company  upon  its  local  lines,  and  both 
sets  of  directors  bound  themselves  to  send  by  each 
other's  lines  all  traffic  not  otherwise  consigned. 
Such  an  agreement  appeared  to  be  authorised 
by  8.  87  of  the  Railways  Clauses  Act,  1845  ;  and 
any  differences  arising  between  the  two  com- 
panies occasioned  by  any  hardship  felt  in  the 
working  of  the  agreement,  on  either  side,  might 
be  made  the  subject  of  arbitration  under  22  k,  23 
Vict.  c.  69.  Llanelly  Ry.  v.  L.  ^-  N.  W.  Ry.,  45 
L.  J.  Ch.  539  ;  L.  R.  7  H.  L.  550  ;  32  L.  T.  676  ; 
23  W.  R.  927. 

Whether  s.  92  of  the  Railways  Clauses  Act,  1845, 
docs  or  does  not  convert  railways  into  public 
highways,  and  whether  that  section  be  or  be  not 
controlled  by  s.  87  of  the  same  act,  giving  powers 
to  companies  to  enter  into  agreements  as  to 
passing  over  or  along  each  other's  lines,  yet  when 
an  agreement  as  to  the  terms  of  passing  over  or 
along  each  other's  lines  has  been  entered  into 
between  railway  companies,  their  rights  in 
respect  of  such  passing  depend  upon  the  terms 
of  the  agreement,  and  are  no  longer  governed 
by  the  provisions  of  the  Railways  Clauses  Con- 
solidation Act.  6,  y.  Ry,  V.  Etuttern  Conjitte^t 
Ry.,  9  Hare,  306 ;  7  Railw.  Cas.  643 ;  21  L.  J., 
Ch.  837. 

Conitruetion  of  Agreement.]— Construction  of 
an  agreement  between  two  railway  companies, 
enabling  one  to  pass  over  and  use  the  railway 
stations,  watering  places,  and  sidings  upon  and 
api^ertaining  to'  the  other,  and  giving  the  right 
of  access  to  such  parts  of  the  stations  and 
appurtenances  as  were  necessary  to  the  traffic  on 
and  over  the  other,  with  a  covenant  to  give  the 
Eame  facilities  and  assistance  as  its  own  traffic 
of  the  like  character  should  receive.    lb. 

One  railway  company  having  granted  to 
another  the  use  of  its  lines  and  of  all  conveni- 
ences upon  the  lines,  cannot  object  to  its  grantees 
using  the  rights  so  gitinted  for  any  purposes  to 
which  it  may  be  able  to  apply  them,  even  if  the 
grantors  were  not  entitled  to  use  them  for  such 
purposes,  semble.    1  h. 


Maintenance  in  Snbetantial  Bepair — 


Original  Defecti.l — A  working  agreement  pro- 
vided that  the  Scarborough  company  were  to 


complete  their  railway,  and  that  twelve  months 
after  the  o|)ening  of  the  railway  for  public 
traffic,  the  North  Eastern  com])any  were  "  ever 
thereafter  to  maintain  the  same  in  substantial 
repair  and  in  good  working onler  and  condition." 
Landslips  from  time  to  time  occurred  at  various 
places  on  the  railway  during  the  eight  years  after 
its  opening  for  traffic.  The  North  Eastern  com- 
pany alleged  that  the  landslips  occurred  owing 
to  the  nature  of  the  strata  through  which  the 
cuttings  had  been  made,  and  the  original  defec- 
tive construction  of  the  line.  The  North  Eastern 
company  executed  certain  works  to  make  the 
line  safe  for  working.  In  so  doing  they  made 
good  defects  in  the  original  construction  of  the 
line,  the  cost  of  which  they  sought  to  recover 
from  the  Scarborough  company  : — Held,  that  on 
the  true  construction  of  the  working  agreement, 
the  expenditure  incurred  should  be  borne  by  the 
North  Eastern  company.  X.  £.  Ry.  v.  Scar- 
barouyh  and  Whitby  Ry.,  8  Ry.  k,  Can.  Traff. 
Cas.  167— C.  A. 

Maintenanoe  and  FoMetsion  of  PremiBee.  ] 


— The  S.  railway  company  were  authorised  by 
their  act  to  "  make  and  maintain "  a  railway, 
with  all  proper  stations,  approaches  and  works, 
and  were  empowered  to  transfer  or  sell  the 
railway  before  or  after  completion,  and  all  the 
powers  of  the  company,  to  the  D.  railway  com- 
pany. By  a  working  agreement,  the  terms  o£ 
which  were  incorporated  in  the  act,  it  was  pro- 
vided that  the  S.  company  were  to  complete  the 
line,  and  that,  when  completed,  it  should  be 
maintained  and  worked  by  the  D.  company  in 
perpetuity,  and  that  they  were  to  pay  an  annual 
sum  to  the  D.  company.  On  the  completion 
of  the  line  the  D.  company  took  possession  of  and 
worked  the  same  under  the  agreement,  but  no 
sale  to  them  of  the  railway  had  been  effected. 
While  the  D.  company  was  thus  in  possession  the 
S.  company,  acting  under  the  alleged  }M)wer8  in 
the  act,  in  order  to  provi<le  a  better  access  to 
a  station  on  the  line,  erected  some  stone  steps 
in  the  station  yard,  which  the  D.  company 
removed.  In  an  action  for  a  mandatory  injunc- 
tion to  compel  the  D.  company  to  restore  the 
steps  : — Hela,  that,  on  the  true  construction  of 
the  act  and  working  agreement  incorporated 
therewith,  the  D.  company  were  entitled  to  the 
exclusive  possession  and  right  of  maintenanoe  of 
the  railway  and  works  ;  and  that  the  erection  of 
the  steps  was  a  work  of  maintenance,  and  was  a 
wrongful  act  on  the  part  of  the  S.  company. 
Secenoah*,  Alaidstan^f,  and  Tunbridge  Ri/.  v. 
L.,  a  4'  l>.  Ry,  48  L.  J.,  Ch.  613  ;  11  Ch.  D. 
625  ;  40  L.  T.  645  ;  27  W.  R.  672. 

Under  a  power  to  "maintain"  a  railway  and 
works,  reasonable  improvements,  consistent  with 
the  purpose  of  the  undertaking,  arc  included.  lb. 

Local  Traffic- What  ii.]  —  When  two 


railway  companies  gave  mutual  running  powers 
to  one  another  over  parts  of  their  respective 
lines,  with  a  stipulation  that  local  traffic  should 
be  respected  : — Held,  that  by  local  traffic  was 
meant  the  traffic  between  two  stations,  both 
being  on  one  of  the  lines  over  which  the  running 
powers  extended.  Midland  Ry.  v.  Manchestrry 
Sheffield,  and  Lincolnshire  Ry.,  22  L.  T.  601. 

Sighti  on  Amalgamation.] — A  railway 


company.  A.,  made  an  agreement  with  another 
railway  company,  B.,  to  allow  B.  to  carry 
passengers  and  goods  over  the  A.  line  on  certain 
terms.  There  was  a  station  at  the  A.  line,  towards 
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the  increased  extent  and  accommodation  of 
which  the  B.  company  was  to  contribute  a 
limited  sum.  The  A.  company  amalgamated 
with  other  companies,  obtained  several  branches, 
and  assumed  a  different  name.  The  B.  company 
did  the  same  : — Held,  that  the  agreement  applied 
to  all  traffic  coming  from  the  B.  line  upon  the 
A.  line,  however  originating,  whether  only  upon 
the  original  B.  line,  or  in,  from,  or  through  any 
of  its  amalgamated  lines.  Lancashire  and  York' 
shire  Ry,  v.  East  Lancashire  Ry.^  5  H.  L.  Cas. 
792 ;  25  L.  J.,  Ex.  278  ;  2  Jur.  (N.6.)  767  ;  4 
W.  R.  780. 

User   of  New  Jonotion  or  Vow   Con- 


neotion.] — A.  company,  being  owner  of  a  station, 
entered  into  agreement  with  B.  company  to  make 
a  new  junction  between  their  respective  lines, 
80  that  B.  company  might  use  such  station.  C. 
company,  having  running  powers  over  A.  com- 
pany's line,  subsequently  entered  into  agreement 
with  B.  company  for  use  of  B.  company's  line.  An 
attempt  of  C.  company  to  go  from  B.  company's 
line  to  A.  company's  line  over  the  junction  was 
resisted  on  the  ground  that  C.'s  agreement  with 
B.  did  not  give  a  right  to  use  such  junction : 
— Held,  that  the  effect  in  law  of  the  right  to 
make  the  junction  was  to  make  the  two  lines 
one  continuous  line,  which  the  public  had  a  right 
to  use,  and  therefore  also  a  company  working 
under  arrangements  with  companies  owning  the 
two  lines.  Midland  Ry.  v.  G.  W.  Ry.,  42  L.  J..  Ch. 
438  ;  L.  R.  8  Ch.  841  ;  28  L.  T.  718  ;  21 W.  R.  657. 
The  court  refused  to  restrain  one  railway  cjom- 
pany  from  using  the  station  of  another,  under 
an  agreement  which  was  made  between  the  two 
companies  before  a  connection  had  been  estab- 
lished between  the  company  using  the  station 
and  a  third  company,  which  brought  such  third 
«ompany  into  competition  with  the  company  to 
whom  the  station  belonged,  it  not  being  clear 
that  the  right  of  the  defendants  to  use  the  station 
was  not  intended  to  be  given  by  their  special  act, 
the  agreement  being  open  to  the  construction 
that  the  extent  and  terms  of  the  station  accom- 
modation were  from  time  to  time  to  form  the 
subject  of  reference  to  arbitration,  and  there 
being  no  award  specifying  the  time  at  which  it 
should  determine ;  the  rival  or  competing  com- 
pany having  also  been  in  existence  at  the  time 
the  agreement  was  made,  and  the  plaintiffs  being 
therefore  at  that  time  aware  of  the  possibility  of 
the  competition  afterwards  arising ;  and,  sup- 
posing the  question  to  be  doubtful,  the  balance 
of  convenience  preponderating  against  granting 
the  injunction.  Midland  Ry.  v.  Amhergat(^^ 
Nottingham^  and  Boston  Ry.,  10  Hare,  859  ;  1 
W.  R.162. 

SnforoemoBt.]  —  Where  an  agreement  was 
entered  into  by  two  railway  companies  giving 
mutual  rights  of  running  trains  on  each  other's 
lines,  and  company  A.  had  possessed  and  enjoyed 
for  several  years  the  rights  granted  to  them, 
while  company  B.  took  no  steps  to  enforce  the 
stipulation  in  their  favour,  and  allowed  the  time 
to  expire  within  which  it  should  have  been  per- 
formed, an  injunction  was  granted  to  restrain 
company  B.  from  disturbing  the  enjoyment  of 
the  rights  Of  company  A.  O.  JV.  Ry.  v.  Lan- 
cashire and  Yorkshire  Ry.^  1  Sm.  &  G.  81.  See 
O.  N.  Ry,  V.  Manchester,  Sheffield,  and  Lincoln- 
shire Ry.,  5  De  G.  &  Bm.  138  ;  16  Jur.  146,  infra. 

By  an  agreement  between  two  railway  com- 
panies, which  was  to  last  for  fifty  years,  the 


Great  Northern  Company  should  book  and 
invoice,  and  cause  or  permit  to  be  conveyed  or 
despatched  by  and  along  the  lines  of  the  Sheffield 
Company,  all  traffic  originating  upon  any  of  the 
lines  of  the  Great  Northern  Company,  for  which 
the  railways  of  the  two  companies  formed  a  con- 
venient route  "  not  otherwise  specially  consigned 
or  addressetl,"  or  the  subject  of  agreements  (if 
any)  subsisting  with  other  companies.  The 
Sheffield  Company  in  like  manner  contracted  to 
carry  on  its  lines  (mutatis  mutandis).  By  an 
agreement  between  the  Sheffield  Company  and 
the  Midland  Company,  by  which  running  powers 
and  access  to  Manchester  over  the  Sheffield  lines 
were  conceded  to  the  Midland  Company,  the 
effect  was  to  give  the  latter  company  a  through 
route  to  Manchester  wholly  independent  of  the 
Great  Northern  Company.  On  application  for  an 
injunction  to  restrain  the  Sheffield  company  from 
carrying  out  this  latter  agreement : — Held,  that 
the  Sheffield  Company  had  not  been  guilty  of 
fraud  or  breach  of  that  agreement,  and  the 
injunction  refused.  G.  X.  Ry.  v.  Manchester, 
Sheffield,  and  Lincolnshire  Ry.,  6  L.  T.  667. 

How  Determinable.]  —  The  usage  and  rules  of 
law  applicable  to  the  determination  of  contracts 
for  hiring,  service  or  partnership,  have  no  appli- 
cation to  contracts  between  mil  way  companies. 
An  agreement  between  railway  companies  not 
ultra  vires,  and  by  its  terms  unlimited  in  duration 
of  time,  can  only  be  determined,  failing  mutual 
consent,  bv  an  act  of  parliament.  Llanelly  Ry. 
V.  L.  A'  X.  W.  Ry.,  45  L.  J.,  Ch.  539  ;  L.  R.  7 
H.  L.  550  ;  32  L.  T.  575  ;  23  W.  R.  927. 

The  Llanelly  Railway  Company  executed  an 
agreement  by  which  it  conceded  to  the  London 
and  North  Western  Railway  Company  running 
powers  over  its  lines,  subject  to  the  company's 
by-laws  and  to  the  payment  of  dues.  The 
agreement  specified  no  limit  as  to  its  duration, 
nor  that  either  company  was  to  have  power  to 
determine  it,  but  some  of  its  terms  indicated  that 
it  was  intended  to  be  pennanent.  It  provided 
that,  whether  the  running  powers  were  exercised 
or  not,  there  should  be  a  complete  system  of 
through  booking,  and  that  the  two  companies 
should  send  by  each  other  all  traffic,  not  other- 
wise consigned,  to  or  from  stations  on  the  lines  of 
each  whenever  such  lines  formed  the  shortest 
route  : — Held,  that  these  provisions  constituted  a 
suf^cient  considei'ation  to  support  the  agreement, 
so  that  neither  company  could  determine  it 
without  the  consent  of  the  other  on  the  ground 
of  want  of  reciprocity,  although  it  neither  gave  to 
the  Llanelly  Company  any  running  powers  over 
the  lines  of  the  London  and  North  Western 
Company  nor  laid  any  obligation  on  the  latter 
company  to  exercise  the  jwwers  conceded  to  it. 
lb. 

In  1848  the  East  Lincolnshire  Railway  Com- 
pany agreed  with  the  defendants  that  a  station 
on  the  defendants*  line  should  be  used  equally  by 
both  companies,  but  should  be  subject  to  the  by- 
laws of  the  defendants,  and  that  a  committee  of 
three  from  each  board  should  be  appointed  to 
arrange  the  working  of  the  traffic,  &c. ;  that  the 
cost  and  maintenance  of  the  station  and  the 
working  should  be  borne  by  the  two  companies 
equally ;  that  the  defendants  should  afford  to  the 
East  Lincolnshire  Railway  Company  facilities 
for  access  to  the  Great  Grimsby  Docks  ;  and  that 
the  East  Lincolnshire  Railway  Company  should 
give  up  a  piece  of  land  to  the  defendants  ;  that 
the  defendants  should  have  the  right  of  running 
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with  their  engines,  &c.,  on  the  East  Lincolnshire 
line  between  Great  Grimsby  and  Louth ;  and 
that  the  East  Lincolnshire  Railway  Company 
should  have  the  same  right  over  the  defendants' 
line  between  Great  Grimsby  and  New  Holland, 
paying  in  either  case  66  per  cent,  of  the  gross 
receipts  to  the  company  whose  line  was  used  ; 
and  that  each  company  should  provide  station 
accommodation  for  the  other  at  New  Holland 
and  Louth  respectively  for  three  year«»,  as  therein 
mentioned.  The  said  East  Lincolnshire  line  of 
railway  became  vested  in  the  plaint  ifib  as  lessees 
thereof,  for  999  years.  Disputes  arose  between 
the  companies,  which  ended  in  the  defendants 
preventing  the  plaintiffs  from  running  their 
engines,  &c.,  on  the  line  between  Great  Grimsby 
and  New  Holland,  and  giving  them  a  formal 
notice  to  determine  the  agreement.  On  motion, 
an  injunction  was  granted  to  lestrain  the  defen- 
dants from  obstructing  the  plaintiffs  running 
their  engines,  &c.,  over  that  part  of  the  defen- 
dants' line  mentioned  in  the  agreement : — Held, 
that  the  agreement  was  permanent,  and  could 
not  be  determined  without  the  consent  of  both 
parties,  and  was  not  a  mere  licence  revocable  at 
the  will  of  either.  An  agreement  to  grant  an 
easement  of  this  nature  to  a  corporate  body  neetl 
not  be  by  deeil,  and  might  be  permanent,  although 
it  was  to  the  company  only,  and  not  to  the  com- 
pany and  its  successors.  G.  i\'  Rtj.  v.  Manchester, 
ShelHeld  and  Lineal fuh ire  Ily.,  5  Ue  G.  &  Sm.  138  ; 
16  Jur.  146. 

Held,  also,  that  the  terms  of  the  contract  were 
not  too  vague,  but  that  the  user  conceded  was 
one  consistent  with  the  proper  engagement  of  the 
railway,  the  subject-matter  of  the  contract,  and 
with  the  rights  of  the  granting  party  ;  held,  also, 
that  this  court  will  grant  an  injunction,  restrain- 
ing the  defendants  from  acting  contrary  to  a 
negative  agreement,  although  it  cannot  specifically 
enforce  the  performance  of  the  whole  of  the  agree- 
ment,   lb, 

Bailway  Commiisioners — Jurlidietion  to  Ba- 
▼Ue.] — In  1858  two  railway  companies  entered 
into  a  working  agreement  under  a  special  act, 
which  enabled  them  so  to  do,  with  this  proviso, 
*'  That  no  such  agreement  shall  be  valid  until 
the  same  has  been  approvetl,  both  as  to  the 
period  of  its  continuance  and  in  other  res|)ects, 
uy  the  board  of  trade."  The  17th  clause  of  the 
agreement  empowered  the  board  of  trade,  once 
in  every  ten  years,  "  to  cause  this  agreement  to 
be  revised,  but  in  the  interest  of  the  public 
only.'*  In  1873,  the  powers  and  duties  of  the 
board  of  trade  **  under  any  special  act  with 
resfject  to  the  approval  of  working  agreements 
between  railway  companies"  were  transferretl 
to  the  railway  commissioners : — Held,  that  the 
power  given  under  clause  17  of  the  agreement 
to  the  board  of  trade,  was  a  power  with  respect 
to  the  approval  of  a  working  agreement,  and 
was  also  a  power  under  a  special  act,  so  that  the 
railway  commissioners  had  power  to  revise  the 
agreement,  and  to  consider  it,  in  the  interest  of 
the  public.  Huddergjirld  Corporation  v.  G.  A. 
By.,  50  L.  J.,  Q.  B.  587. 

Seferenoe  to  Arbitration  of] — iS^ppost, 


The  lessor  company  gave  the  lessee  company 
notice  that  they  should  consider  the  agreement 
at  an  end  after  a  fixed  day  :  the  lessees  took  no 
heed  of  the  notice  and  continued  running  their 
trains : — Held,  that  the  matter  came  within  the 
terms  of  the  agreement  for  reference  to  arbitra- 
tion and  must  accordingly  be  referred.  Llanelhf 
Ihj.  V.  L.  ^'  X.  W.  By.,  20  W.  R.  898.  Affirmeil 
45  L.  J.,  Ch.  539 ;  L.  R.  7  H.  L.  550 ;  32  L.  T.  575  ; 
23  W.  R.  927. 

Outer  of  Jnrisdiotion  of  Court]  —  By 


an  agreement  of  the  26th  of  February,  1866,  and 
afterwaixls  confirmed  by  act  of  parliament,  the 
plaintiff  company  agreed  to  construct  a  line  of 
railway  between  certain  termini,  and  the  defen- 
dant company  agreed  to  work  it,  and  during  the 
continuance  of  the  agreement  to  develop  and  ac- 
commodate the  local  and  through  traffic  thereon, 
and  to  carry  over  it  certain  traffic  particularly 
specified  ;  and  it  was  agreed  that  all  differences- 
under  the  agreement  should  be  determined  by  a 
standing  arbitrator  to  be  named  by  the  com- 
panies in  January  in  each  year,  or  failing  such 
nomination,  by  the  board  of  trade  on  the 
application  of  either  company  in  February  in 
each  year;  and  that  all  such  clauses  of  the  acts 
of  parliament  for  the  time  being  in  force  in 
regard  to  railways  as  should  relate  to  the  settle- 
ment of  disputes  by  arbitration  should,  as  far  as 
applicable,  and  except  as  therein  otherwise 
provided,  be  deemed  incorporated  with  the 
agreement,  and  that  the  agreement  should  con- 
tinue for  999  years  from  its  date.  The  plaintiff 
company  constructed  the  line,  and  the  defendant 
company  entered  into  i)ossession  thereof,  but 
carried  a  large  proportion  of  traffic  which  ought 
to  have  passed  over  the  plaintiffs'  line  by  other 
lines  belonging  to  the  defendant  company,  and 
a  bill  was  filed  to  restrain  the  defendant  com- 
pany from  so  doing : — Held,  first,  that  inasmuch 
as  no  standing  arbitrator  had  been  appointed  iu 
accordance  with  the  agreement,  the  jurisdiction 
of  the  court  was  not  ousted  ;  and  secondly,  that 
the  cjise  was  one  in  which  the  court  could  inter- 
fere by  injunction.  Wolverhampton  and  WaUall 
By.  V.  L.  iJ-.V.  W.  By.,  43  L.  J.,  Ch.  131  ;  L.  R. 
16  Eq.  433. 

Inj  unction  to  Bastrain  firom  Prooeading.] 


col.  1526. 

Arbitration  Clante — Notice  to  Terminate.] — 
An  agreement  between  two  railway  companies 
by  which  one  had  a  right  to  run  over  the  other's 
lines,  contained  a  clause  referring  all  matters  in 
difference   between   the  parties  to  arbitration. 


— The  Judicature  Act,  1873,  s.  25,  sub-s.  8,  has- 
given  no  power  to  the  high  court  to  issue  an 
injunctio9  in  a  case  in  which  no  court  before 
that  act  had  power  to  give  any  remedy  whatever. 
Therefore  the  high  court  has  no  jurisdiction  to 
issue  an  injunction  to  restrain  a  party  from  pro- 
ceeding with  an  arbitration  in  a  matter  beyond 
the  agreement  to  refer,  although  such  arbitration 
proceeding  may  be  futile  and  vexatious : — 
Semble,  per  Brett,  L.J.,  that  the  Judicature  Act, 
1873,  has  dealt  only  with  procedure,  and  not  with 
jurisdiction  at  all,  and  that  if  no  court  had  power 
to  issue  an  injunction  before  that  act,  the  high 
court  has  no  such  power  now.  North  Landon 
By.  V.  O.  iV.  By.,  52  L.  J.,  Q.  B.  380  ;  II  Q.  B.  D. 
30  ;  48  L.  T.  695  ;  31  W.  R.  490-C.  A. 

Tranifer  of  Line  —  Commencement  of  Pay* 
ment.] — The  Caledonian  Railway  Company  for 
thirteen  years  up  to  July,  1879,  had  been  pro- 
prietors of  the  D.  &  A.  railway,  and  had  incurred 
certain  liabilities  in  respect  to  payment  of 
dividends  to  preference  and  ordinary  shareholders 
of  the  D.  &  A.  line.  The  preamble  of  the  North 
British  Railway  (D.  &  A.  joint  line),  passetl 
July,  1879  (42   &   43  Vict.  c.  civ.),  set  forth 
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that  it  was  expedient  that  the  Caledonian  and 
iJorth  British  companies  should  have  equal 
rights  and  powers,  and  be  subject  to  equal 
liabilities  over  and  with  respect  to  the  D.  &  A. 
line.  Sect.  3  provided  that  on  and  after  the  1st 
February,  1880,  called  the  *' vesting  period,"  all 
interest  which  the  Caledonian  possessed  should 
be  transferred  to  the  Caledonian  and  North 
British  jointly  and  in  equal  proportions  in 
manner  hereinafter  provided  by  the  act.  Sect.  6 
provided  that  the  consideration  for  the  transfer 
of  the  joint  line  should  be  as  follows  :  "  (1)  From 
and  after  the  vesting  period  the  company  (the 
North  British)  shall  pay  to  the  Caledonian 
Kailway  Company  half-yearly,  on  the  1st  of 
March  and  1st  of  September  in  each  year,  a 
sum  equal  to  one-half  of  the  aggregate  of  the 
following  half-yearly  payments,  for  which  the 
Caledonian  Railway  Company  are  now  liable  in 
respect  of  their  acquisition  of  the  D.  &  A.  rail- 
way." The  Caledonian  Railway  Company 
claimed  that  under  this  section,  there  was  a 
half-yearly  payment  amounting  to  5,903^.  16*. 
<lue  on  the  1st  of  March,  1880  :— Held,  that  the 
liability  to  make  payment  in  1880  did  not  arise 
till  September,  the  time  of  payment  applicable 
to  the  first  six  months  following  the  Ist  of 
February,  1880.  Caledonian  Ry.  v.  North 
British  Ry.,  6  App.  Cas.  114  ;  29  W.  R.  685— 
H.  L.  (Sc.) 

7.  Amaloamation. 

Position  of  (Nfioen  on.]— A  bill  was  filed  by 
a  former  officer  of  a  railway  company  to  obtain 
distribution  of  a  sum  of  money  which  had  been 
set  apart  for  the  compensation  of  the  officers  of 
the  company  on  its  amalgamation  with  another 
company.  An  inquiry  was  directed,  and  the 
-chief  clerk  found  that  he  was  an  officer  of  the 
company,  at  an  average  salary  of  500/.  a  year, 
although  at  the  actual  time  of  the  amalgama- 
tion he  only  held  the  appointment  of  consulting 
engineer,  at  the  annual  retaining  fee  of  100/., 
and  in  arriving  at  this  result  the  chief  clerk  took 
into  consideration  his  former  engagement  of 
traffic  manager.  The  chief  clerk  submitted  to 
the  court  what  shares  the  persons  entitled  were 
to  take.  The  other  parties  appealed  from  the 
decision  of  the  chief  clerk  as  to  the  right  of  the 
party  to  participate  in  the  fund  : — Held,  that  he 
was  an  officer  of  the  company,  and  that  the 
«hares  of  the  parties  entitled  to  share  must  be 
determined  on  the  principle  of  annuities,  having 
regard  to  their  several  ages  and  the  amount  of 
their  salaries.    Bruff  v.  Cohhold,  30  L.  T.  597. 

Action  on  a  bond  given  by  a  party  to  the 
L.  &  C.  railway  company,  as  surety  for  the 
due  performance  by  G.  of  his  duties  as  clerk. 
The  condition  of  the  bond  was,  that  if  G.  should 
render  to  the  L.  &  C.  railway  company,  or  to 
the  committee  for  managing  the  fiondon  ter- 
minus of  the  L.  &  C,  L.  &  B.,  and  S.  E. 
i-ailways,  a  true  account  of  all  the  receipts  and 
payments  of  him,  as  such  clerk,  and  also  should 
pay  to  the  L.  &  C.  railway  company,  or  to  the 
committee,  all  sums  as  he  should  receive  on 
account  of  the  company  or  committee,  then  the 
obligation  to  be  void.  The  surety  pleaded  that 
the  bond  was  made  before  the  passing  of  an  act  to 
consolidate  the  L.  &  B.  and  L.  &  C.  railway 
companies,  and  that  the  action  was  commenced 
afterwards,  and  that  the  L.  k,  C.  railway  com- 
pany thereby  became  dissolved  : — Held,  that  the 
plea  was  bad,  and  was  no  defence  to  the  action, 
inasmuch  as  the  new  company  was  the  same  as 


the  two  old  ones,  with  additional  powers,  and 
that  the  amalgamation  of  the  companies  did  not 
affect  the  responsibilities  of  the  surety  or  G. 
L.  4*  B,  Ry,  V.  Goodwin,  6  Railw.  Cas,  177  ; 
3  Ex.  736  ;  18  L.  J.,  Ex.  337.  See  S,  C,  3  Ex. 
320  ;  18  L.  J.,  Ex.  174  ;  Eastern  Union  Ry.  v. 
a»ehra?ie,  9  Ex.  197  ;  7  Railw.  Cas.  792  ;  2  C.  L.  R. 
292  ;  23  L.  J.,  Ex.  61  ;  17  Jur.  1103  ;  2  W.  R.  43. 

Effect  of,  on  Agreement  to  withdraw  Opposi- 
tion.]— A  landowner,  being  a  peer  of  parliament, 
entered  into  an  agreement  with  the  projectors  of 
a  railway,  stipulating  that  they  should  take  cer- 
tain portions  of  his  land,  and  pay  him  specified 
sums  for  the  same,  and  by  way  of  compensation 
for  permanent  injury  to  his  mansion  and  estate, 
that  they  should  execute  certain  works  of  utility 
and  ornament  on  his  property,  and  make  and 
maintain  a  station  adjoining  or  near  to  a  par- 
ticular road,  at  which  all  trains  passing  along 
the  railway  should  stop  for  the  accommodation 
of  passengers,  and  for  the  receiving  and  unload* 
ing  of  goods,  luggage,  carriages  and  horses ; 
I  with  a  provision  that  the  landowner  should  with- 
j  draw  his  opposition  to  the  bill  of  the  projectors 
and  co-operate  with  them,  and  use  his  best  en- 
j  deavours  to  prevent  the  bill  of  a  rival  company 
I  from  pa.ssing  into  law,  but  that  if  the  bill  of  the 
rival  company  should  pass,  then  the  first-men- 
tioned company  should  pay  him  certain  sums  for 
the  land  the  rival  company  might  take,  and 
recover  from  the  latter  and  pay  to  the  first-men- 
tioned  company  the  largest  amount  of  price  and 
compensation  which  could  be  obtained  ;  and  also 
a  provision  that  either  of  the  parties  might  deter- 
mine the  agreement  by  notice  to  the  other,  if  the 
bill  of  the  first-mentioned  company  should  not 
pass  within  six  months  ;  and  a  further  provision 
that  if  the  two  projected  companies  should  be 
amalgamated,  the  amalgamated  company  should 
pay  certain  sums  to  the  landowner  as  purchase- 
money  and  compensation  ;  and  that  the  cove- 
nants and  agreements  concerning  the  purchase 
and  taking  of  land,  not  making  deviations  with- 
out his  consent,  and  the  making  and  maintaining 
such  station,  and  all  other  the  covenants  and 
agreements  thereinbefore  contained  on  the  part 
of  the  first-mentioned  company,  so  far  as  the 
same  should  be  applicable,  should  be  performed 
by  the  amalgamated  companies.  By  an  act 
passed  within  six  months,  the  subscribers  to  the 
two  projected  .companies  were  incorporated  in 
one  body,  and  authorised  to  make  certain  of  the 
projected  lines  of  railway,  and  it  was  enacted 
that  the  shareholders  of  each  company  should 
be  entitled  in  certain  rates  or  proportions  to  the 
shares  of  the  united  company  : — Held,  that, 
notwithstanding  the  bill  of  the  first-mentioned 
company  did  not  pass,  the  agreement  could  not 
be  determined  by  a  notice  given  by  the  pro- 
jectors who  were  parties  to  the  agreement,  or 
by  the  amalgamated  body.  Linditey  (^Earl)  v. 
Capper,  2  Ex.  801— Ex.  Ch.  Affirmed  3 
H.  L.  Cas.  293. 

The  amalgamated  company  having  then  taken 
the  land  referred  to  in  the  agreement,  and  paid 
for  it  the  price  thereby  stipulated,  and  having, 
in  a  suit  in  equity  brought  against  them  by  the 
landowner,  claimed  the  benefit  of  the  agree- 
ment, he  filed  a  bill  for  a  specific  performance 
of  his  contract  with  the  projectors  of  the  first- 
1  mentioned  company  : — Held,  in  equity,  that  the 
union  and  incorporation  of  the  shareholders  of 
the  two  companies  in  one  body  and  the  consoli- 
dation of  their  several  shares  under  the  act  of 
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parliament,  constituted  an  amalgamation  within 
the  meaning  of  the  agreement,  and  that  the 
amalgamated  company  was  bound  by  the  agree- 
ment entered  into  with  the  landowner  by  the 
projectors  of  the  first-mentioned  company. 
Xindgey  (Uarl)  v.  G.  N.  By.,  10  Hare,  666  ;  22 
L.  J.,  Ch,  995  ;  17  Jur.  652  ;  1  W.  R.  627. 

Powen  of  Bireetorg — ^Effeet  of  Act.] — ^Two 
•companies  proposing  to  construct  railways  which 
would  necessarily  interfere  with  each  other, 
their  respective  subscribers'  agreements  em- 
powered the  respective  managing  committees 
or  directors  "  to  demise  or  sell  the  undertaking, 
or  any  part  thereof,  or  to  amalgamate  the  same, 
or  any  part  thereof,  with  any  other  railway  or 
railways."  In  pursuance  of  the  powers  thus 
conferred  upon  them,  the  directors  of  the  two 
companies  agreed  to  amalgamate  and  to  form  a 
united  comi>any,  and  this  agreement  was  carried 
into  effect  by  resolutions  made  at  board  meetings 
of  the  respective  committees,  and  by  a  deed 
executed  by  a  competent  number  of  the  directors 
of  each  company : — Held,  that  the  power  to  amal- 
gamate was  vested  in  the  two  boards,  and  that 
those  powers  were  well  and  effectively  exercised, 
and  that  the  company  so  united  and  amalgamated 
might  maintain  an  action  for  calls  against  a 
shareholder  of  either  company  who  had  executed 
the  parliamentary  contract  and  subscribers' 
agreement.  Cork  and  Yoxighal  Ry,  v.  Paterwn, 
18  0.  B.  414. 

A  company  for  making  a  railway  from  Dublin 
to  MuUingar  was  incorporated  in  July,  1845, 
under  the  name  of  the  Midland  Great  Western 
Bailway  Company  of  Ireland.  Some  of  its 
directors  provisionally  registered  another  com- 
pany for  making  a  railway  from  MuUingar  to 
Gal  way,  to  be  called  "  The  Gal  way  and  MuUin- 
gar Junction  Railway  Company."  Three  months 
afterwards  this  name  was  altered  at  the  regis- 
tration office  to  "  The  Midland  Great  Western 
Railway  Company  of  Ireland  (extension  from 
MuUingar  to  Galway)."  Most  of  the  directors 
of  the  two  companies  were  the  same.  L.  applied 
for  and  received  scrip  certificates  in  the  exten- 
sion company,  and  paid  deposits  thereon,  and 
received  receipts  heaided  with  the  altered  name, 
and  signed  the  shareholders'  agreement  and 
pftrUamentary  contract.  The  Midland  Great 
Western  presented  in  its  own  name  and  under 
its  corporate  seal,  a  petition  to  parliament  for 
an  act  to  make  a  railway  from  MuUingar  to 
Galway,  undertaking  at  its  own  expense  to  make 
the  railway.  The  act  which  was  passed  upon 
this  petition,  in  July,  1846,  only  gave  authority 
to  make  the  railway  from  MuUingar  to  Athlone, 
or  but  a  part  of  the  distance.  The  directors  had 
power  under  the  act  to  raise  the  necessary  sums, 
**  by  contributions  among  themselves  or  by  the  ad- 
mission of  other  parties."  The  additional  capital 
required  for  extension  was  directed  to  form 
**  part  of  the  general  and  original  capital  of  the 
company  "  ;  and  the  provisions  of  the  recited  act 
(that  of  1845)  were  to  extend  to  and  be  read 
with  the  new  act.     The  expression  "  the  com- 

Sany,"  in  the  new  act,  was  declared  to  mean  the 
[idland  Great  Western  Company.  In  Septem- 
ber, 1846,  at  a  meeting  of  the  directors  of  the 
Midland  Great  Western,  a  resolution  was  passed 
stating  on  what  terms  the  holders  of  the  exten- 
sion scrip  should  be  entitled  to  certificates  in  the 
joint  company,  and  another  resolution  approving 
of  and  confirming  those  terms.  At  that  meeting 
the  seal  of    the  Midland  Great  Western  was 


affixed  to  the  shareholders'  book,  which,  however, 
did  not  then  contain  the  names  of  the  share- 
holders in  the  extension  line.  The  latter  were 
added  in  March,  1847,  when  one  of  them,  that 
of  L.,  was  inserted  ;  three  calls  were  made,  the 
first  was  dated  previously  to  the  insertion  of 
the  extension  subscribers  in  the  shareholders' 
book ;  the  two  others  after  that  insertion : — 
Held,  that  the  act  did  not  amalgamate  the  two 
companies,  and  that  even  if  the  directors 
possessed  a  power  of  amalgamation,  the  resolu- 
tion of  September,  1846,  was  not  an  exercise  of 
that  power  so  as  to  render  L.  liable  for  any  one 
of  the  calls  at  the  suit  of  the  MidUmd  Gi-eat 
Western.  Midland  Great  Western  My,  v.  Leech, 
3  H.  L.  Cas.  872. 

Beferee  under  Contract.] — A  contract  between 
a  railway  company  and  certain  contractors  for 
works  upon  the  line,  contained  a  stipulation, 
that  any  difference  arising  thereon  should  be 
referred  to  T.,  "  if  and  so  long  as  he  should  con- 
tinue to  be  the  company's  principal  engineer." 
After  the  making  of  the  contract,  the  railway  com- 
pany became  merged  in  and  amalgamated  with 
another  railway  company,  under  an  act  which 
provided  that,  notwithstanding  the  amalgama- 
tion, and  the  partial  repeal  of  the  special  act  of 
the  first-mentioned  railway  company,  aU  con- 
tracts should  be  proceeded  with  and  enforced  as 
if  such  repeal  had  not  taken  place,  the  new  rail- 
way company  being  in  all  respects  with  reference 
to  such  matters  substituted  for  the  former  rail- 
way company : — Held,  that  T.,  who  stiU  con- 
tinued to  be  the  engineer  of  a  portion  of  the 
former  railway,  but  was  not  the  "principal 
engineer"  of  the  amalgamated  company,  was 
the  proper  referee  in  cases  of  disputes  arising 
out  of  the  contract.  Wan^heck  Ry.  and  Trows- 
dale.  In  re,  L.  R.  1  C.  P.  269  ;  12  Jur.  (N.S.)  746. 

Arbitration — Method  of  taking  Aooonnti — 
Jnrisdiction.] — On  an  amalgamation  of  railway 
companies  under  an  act  of  parliament,  some  of 
the  shareholders  filed  a  biU  for  the  purpose  of 
determining  the  principle  upon  which  the 
accounts  were  to  be  taken  : — Held,  that  the 
question  being  merely  one  of  account  as  between 
two  classes  of  shareholders  for  the  determination 
of  which  the  act  of  parUament  had  provided 
sufficient  machinery  by  means  of  arbitration,  the 
court  would  not  interfere,  and  the  biU  was  dis- 
missed with  costs.  Tool  v.  G.  W,  Ry.,  39  L.  J., 
Ch.  562  ;  22  L.  T.  781  ;  18  W.  R.  825. 

8.  Trains. 

Sxpreii  Trains,  what  are.] — The  trains  caUed 
"  express  trains,"  in  the  biUs  of  the  Great  Western 
Railway  Company,  are  not  within  the  exception 
contemplated  in  a  covenant  to  cause  *'  all  trains 
carrying  passengers,  not  being  goods  trains,  or 
trains  to  be  sent  express  or  for  special  purposes," 
to  stop  for  refreshments  at  the  refreshment 
rooms  of  the  lessee  of  the  company;  and  the 
lessee  has  a  sufficient  interest,  without  his  sub- 
lessee, to  carry  on  a  suit ;  and  where  the 
material  rights  of  parties  rest  on  covenant  each 
is  prim^  facie  entitled  to  sue  either  at  law  or  in 
equity,  though  such  party  may  be  liable  at  the 
time  in  respect  of  other  covenants.  Righy  v. 
G.  W,  Ry,,  4  Railw.  Cas.  175  ;  1  Coop.  C.  C.  7  ;  10 
Jur.  488.  See  also  Ridfe  v.  Rolfe,  1  Coop.  C.  C. 
8,  n. ;  10  Jur.  61. 

A  train  on  a  local  Une  running  in  connection 
with  trains  between  London  and  Scotland  cannot 
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be  said  to  lose  its  character  of  an  express  train 
bj  stopping  at  junctions  connecting  the  line 
with  other  important  lines,  although  it  should 
stop  at  two  such  junctions  within  eight  miles  of 
one  another.    Hood  v.  N.  E.  Ry.,  19  W.  R.  523. 

Ordinary  Traini.] — When  a  branch  railway 
act  gaye  a  landowner  the  right  to  stop  by  signal 
ail  ordinary  trains  :  —  Held,  that  accelerated 
trains,  forming  part  of  fast  through  trains  from 
London,  were  not  ordinary  trains,  though  the 
fares  charged  were  at  the  ordinary  rate.  Turner 
V.  L,  ^-  S.  W.  Ry.,  43  L.  J.,  Ch.  430 ;  L.  R.  17 
Eq.  561. 

When  an  act  confers  upon  a  landowner  a 
private  right  creating  a  burthen  upon  a  railway, 
and  restraining  the  directore  from  regulating  the 
traffic  so  as  best  to  accommodate  the  public,  it 
must  be  construed  strictly.    Ih. 

Vot  under  Control  of  Company.] — A  railway 
company  covenanted  with  the  builders  of  refresh- 
ment rooms  at  a  station  on  the  line  of  railway 
that  all  ti-aias  which  should  pass  the  station 
carrying  passengers,  not  being  goods  trains  or 
tmins  to  be  sent  express  or  for  special  purposes, 
and  except  trains  not  under  the  control  of  the 
company,  should  stop  for  a  reasonable  period 
of  about  ten  minutes.  The  postmaster-general, 
proceeding  under  1  &  2  Vict.  c.  98,  which  was 
passed  before  the  covenant  was  made,  required 
the  company  to  run  a  train  carrying  mails  at  a 
certain  hour,  and  stopping  at  the  station  for  five 
minutes  only : — Held,  that  such  a  tmin  was  a 
train  "  not  under  the  control  of  the  company  " 
within  the  meaning  of  the  exception.  Philllpi 
V.  O.  W.  Ry.,  41  L.  J.,  Ch.  614  ;  L.  R.  7  Ch. 
409  ;  26  L.  T.  532  ;  20  W.  R.  562. 

**A11  Fauenger  Trains."] — By  feu  charter, 
dated  1863,  between  A.,  the  proprietor  of  land 
through  which  a  railway  was  authorised  to  run, 
and  the  railway  company,  it  was  provided  that 
the  company  should  be  bound  to  erect  on  a  piece 
of  ground  conveyed  to  them  by  A.  at  a  nominal 
feu  rent,  **a  station  for  passengers  and  goods 
travelling  by  the  said  "  railway,  "  at  which  all 
passenger  trains  shall  regularly  stop,"  to  be 
called  Crathes  station.  The  station  was  erected. 
Subsequently  certain  trains  were  run,  namely 

(1)  excursion  trains  at  low  fares  to  certain  places 
on  the  line,  but  not  to  Crathes  station.  They 
were  advertised  by  special  handbills,  and  were 
not  included  in  the  time  tables  except  in  error. 

(2)  Trains  called  the  Queen's  messenger  trains, 
ran  by  arrangement  with  the  home  office,  who 
paid  the  railway  company  a  subsidy.  (3)  Trains 
called  the  post-office  trains,  ran  by  arrangement 
with  the  post-office,  for  which  a  subsidy  was 
also  paid.  The  Queen's  messenger  trains  and 
the  post-office  trains  only  ran  during  her 
majesty's  stay  at  Balmoral ;  but  they  were 
advertised  in  the  railway  company's  time  table, 
and  through  passengers  were  allowed  to  travel 
by  them.  They  stopped  at  Crathes  by  signal, 
but  did  not  stop  regularly  for  setting  down  or 
taking  up  passengers.  There  was  no  contract 
with  the  home  office  or  post-office  that  they 
should  not  do  so.  A.  sought  declarator  that  all 
trains,  including  the  above,  except  only  such 
as  might  be  hired  for  an  individual  or  individuals 
for  his  or  their  exclusive  use,  should  regularly 
stop  : — Held,  that  the  trains  called  the  Queen*s 
messenger  trains,  and  the  poet-office  trains,  fell 
within  the  terms  of  the  contract ;  but  that  the 
excursion  trains  in  the  circumstances  materially 


differed  from  ordinary  passenger  trains,  and  did 
not  come  within  the  obligation.  Burnett  v. 
Great  North  of  Scotland  Ry,,  64  L.  J.,  Q.  B.  531 ; 
10  App.  Cas.  147  ;  53  L.  T.  507— -H.  L.  (Sc.) 

Amalgamation — Iigonetion.] — ^In  1846  two 
competing  lines  of  railway,  the  D.  N.  and  the 
L.  &  Y.,  being  before  parliament,  L.  agreed  with 
eleven  persons  (the  promoters  of  the  D.  N.  rail- 
way) to  give  them  certain  portions  of  land,  at 
different  prices  ;  to  withdraw  all  parliamentary 
opposition  from  them,  and  offer  every  description 
of  opposition  to  the  L.  &  Y.  railway  ;  and  that 
if  an  amalgamation  took  place  on  any  grounds, 
he  would  not  oppose  the  amalgamated  company. 
In  case  of  the  amalgamated  company  obtaining- 
their  bill,  they  were  to  adopt  this  agreement  and 
all  the  covenants,  &c.,  one  of  which  was  that  the 
D.  N.  railway  company  were  to  build  a  station 
near  T.,  at  a  point  to  be  approved  by  L.,  at 
which  station  all  trains  should  stop.  The  two 
companies  did  amalgamate,  by  the  name  of  the 
•*  (Jr.  N.  Railway  Co."  Litigation  took  place, 
both  in  equity  and  at  law,  upon  the  construction 
of  the  agreement,  the  validity  of  which  was- 
never  im}>eached  in  such  litigation.  The  G.  N. 
company  now  ref  ased  to  stop  their  express  trains- 
at  the  T.  station  : — Held,  first,  that  the  agree- 
ment was  legal  in  it«elf,  was  now  decided  by 
authority,  but,  semble,  that  if  such  authority 
had  been  wanting,  it  would  not  have  been  open 
to  the  defendants  now  to  imi)each  it,  after  having 
brought  it  forward  as  a  defence  in  former  litiga- 
tion. Secondly,  that  the  balance  of  inconvenience 
on  stopping  such  trains  was  in  favour  of  a  specific 
performance  of  the  agreement,  and  that  the 
court  would  not  hesitate  to  interfere  to  restrain 
a  breach  of  it  on  interlocutory  application.. 
Thirdly,  that  the  amalgamated  company's  act 
having  been  passed  without  opposition  by  L.» 
which  might  reasonably  be  supposed  to  be  in 
consequence  of  the  agreement,  acts  done  by  the 
company  under  their  act  were  to  be  looked  at 
as  if  done  under  the  agreement.  Lindaey  (^Earty 
V.  G.  X.  Ry.j  10  Hare,  665  ;  22  L.  J.,  Ch.  995 ;. 
17  Jur.  522  ;  1  W.  R.  257. 

**Firit-olASi  Station."] — A  railway  company 
having  covenanted  with  a  landholder  that  they 
woukl  use  a  piece  of  land  purchased  from  him  aa 
a  first-class  station  for  the  purpose  of  taking  up- 
and  setting  down  passengers,  was  restrained 
from  running  any  trains  other  than  mail  or 
express  or  special  trains  without  stopping  at  the 
station  built  thereon.  Hitod  v.  ]\\  E,  Ry,^  L.  R. 
8  Eq.  666  ;  20  L.  T.  970  ;  17  W.  R.  1085. 

9.  Bookstalls. 

Lease — Constmction.j  —  A  railway  company 
granted  to  two  lessees  the  sale  and  exclusive 
licence  and  privilege,  for  ten  years,  of  selling 
books  and  other  publications  at  such  of  the 
company's  stations  as  the  lessees  should  think 
fit,  and  of  using  the  bookstalls  thereat  respec- 
tively, and  covenanted  that  all  books  sent  by 
the  lessees  to  be  sold,  pursuant  to  such  licence, 
should  be  conveyed  by  the  company's  train  to 
any  such  station  without  any  charge ;  and 
warranted  quiet  and  peaceable  enjoyment : — 
Held,  first,  as  to  stations  where  bookstalls  were 
in  existence  at  the  date  of  the  grant,  that  the 
company  must  be  taken  to  have  granted  the 
user  of  those  specific  stalls,  and  if  not,  still  it 
was  incumbent  on  the  company  to  shew  that 
stalls    to   which  it  attempted  to   remove  the- 
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-lessees  would  be  equally  conyenient.  Holmes  v. 
Eastern  Counties  Ry.^  3  Kay  &  J.  675  ;  8  Jnr. 
(N.s.)  737  ;  5  W.  R.  870. 

Held,  secondly,  as  to  other  stations,  that  if  the 
lessees  could  be  entitled,  in  any  case,  to  erect 
stalls  thereat,  the  court  would  make  a  declara- 
tion to  that  effect,  because  the  court  could  not 
judge  whether  sales  from  stalls,  or  by  colportage, 
should  be  adopted ;  and  also,  because  such  a 
declaration  would  lead  to  continual  applications 
with  reference  to  the  gradual  increase  in  size  of 
the  stalls.    lb. 

Held,  thirdly,  that  the  privilege  of  selling 
books,  &c.,  authorised  a  bonft  fide  sale  to  pas- 
sengers and  such  other  persons  as  ordinarily 
attended  the  company's  stations  on  business 
connected  with  railways,  and  not  a  general 
agency,  consequently  that  the  lessees  were  not 
entitled  to  free  carriage,  except  in  respect  of 
books  to  be  so  sold.    lb. 

Bating.] — See  Rates  and  Rating. 

10.  Refbeshment  Rooms. 

CoTonant  at  to  Stopping  Trains.] — In  a  lease 
by  a  railway  company  of  their  refreshment  rooms 
at  Swindon,  the  company  covenanted  with  the 
lessee  that  all  trains  carrying  passengers,  not 
being  goods  trains  or  trains  to  be  sent  express 
or  for  special  purposes,  and  except  trains  not 
under  the  control  of  the  company,  which  should 
pass  the  Swindon  station  either  up  or  down, 
should,  save  in  case  of  emergency  or  unusual 
delay  arising  from  accidents,  stop  there  for 
refreshment  of  passengers  for  a  reasonable 
period  of  about  ten  minutes,  and  that,  as  far  as 
the  company  could  influence  the  same,  trains 
not  under  its  control  should  be  induced  to  stop 
for  the  like  purpose.  The  postmaster-general 
having  in  the  exercise  of  his  power  required  that 
trains  carrying  mails  should  not  stop  at  Swindon 
more  than  five  minutes  : — Held,  first,  that  those 
trains  were  not  as  regards  stopping  under  the 
control  of  the  company ;  and  secondly,  that  the 
company  was  not  by  its  covenant  prohibited 
from  carrying  passengers  by  such  trains.  Phillips 
V.  Q,  TF.  Ry.,  41  L.  J.,  Ch.  614  ;  L.  R.  7  Ch.  409  ; 
26  L.  T.  157  ;  20  W.  R.  562.  And  see  Rigby  v. 
G.  W,  Ry.,  4  Railw.  Cas.  175 ;  1  Coop.  C.  C,  7  ; 
10  Jur.  488,  supra,  col.  1502. 

Speeifio  Perfbrmance  —  Termination  of 


Ooenpation.] — In  1840  a  railway  company  entered 
into  an  agreement  under  seal  to  grant  A.  a  lease 
for  ninety-nine  years  of  the  hotel  to  be  erected 
at  X.  station,  with  power  for  the  company  to 
determine  the  lease  if  any  complaint  as  to  the 
mode  of  carrying  on  the  business  should  not  be 
remedied  within  three  months  after  notice  of 
such  complaint.  It  was  also  agreed  that  the 
lessees  *^  should  have  the  occupation  of  the 
refreshment  rooms  at  X.  station,  subject  to  the 
same  restrictions  and  provisions  as  relate  to 
the  carrying  on  the  business  of  the  hotel^  both 
as  regards  the  quality  and  prices  of  provisions, 
and  management  thereof."  The  lease  granted 
in  pursuance  of  this  agreement  was  confined 
to  the  hotel,  and  contained  no  mention  of  the 
refreshment  rooms.  The  refreshment  rooms  on 
the  up  line  adjoining  the  hotel  had  been  always 
occupied  with  it.  In  1849  B.,  a  director  of  the 
company  (head  of  a  firm  at  X.,  who  were 
assignees  of  the  lease  of  the  hotel),  erected  at 
a  cost  of  200Z.  refreshment  rooms  on  the  down 
line,  pursuant  to  an  alleged  agreement  with  the 
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company  that  his  firm  should  have  a  lease  of 
such  refreshment  rooms  for  a  term  co-extensive 
with  the  lease  of  the  hotel.  The  only  evidence 
of  such  agreement  was  this  minute  in  the  books 
of  the  company :  "  A  ground  rent  of  6Z.  per 
annum  was  ordered  to  be  fixed  for  the  new 
refreshment  rooms  built  by  the  lessees  at  the 
down  station  in  X."  In  1867  the  company 
gave  notice  to  C,  the  assignee  from  B.  of  the 
lease  and  occupier  of  both  refreshment  rooms, 
that  its  arrangements  with  reference  to  a  new 
station  (recently  erected)  at  X.  would  involve 
the  determination  of  his  tenancy  of  the  existing 
refreshment  rooms  : — Held,  first,  as  to  the  refresh- 
ment rooms  on  the  down  line,  that  no  agreement 
of  which  the  specific  performance  could  be 
granted  was  proved,  and  that  in  any  case  the 
court  could  not  enforce  specific  performance 
of  an  agreement  by  a  director  with  the  company 
for  the  benefit  of  himself  or  his  firm ;  and, 
secondly,  as  to  the  up-line  refreshment  rooms, 
that  the  occupation  was  not  determinable  at  the 
mere  will  of  the  company,  and  that  C.  was 
entitled  to  have  the  agreement  of  1840  carried 
into  effect  by  having  a  deed  executed  to  him  as 
the  assign  of  A.,  with  all  proper  provisions 
granting  the  right  of  occupation  of  the  upper 
refreshment  rooms  to  him,  his  assigns  and 
nominees,  being  tenants  of  the  hotel,  subject  to 
the  provisions  and  restiictions  contained  in  the 
agreement.  Flanagan  v.  O,  W.  Ry.,  38  L.  J., 
Ch.  117  ;  L.  R.  7  Eq.  116  ;  19  L.  T.  345. 

11.  Cleabiko-house. 

Sureties — ^Demand  of  Secretary.] — The  defen- 
dants as  sureties  for  a  railway  company  by  deed 
covenanted  to  pay  to  the  plaintiffs  as  trustees 
for  the  railway  clearing  committee  under  the 
Railways  Clearing  Act,  1850,  such  balances  and 
sums  as,  from  time  to  time,  should  be  settled  and 
adjusted  by  the  secretary  of  such  committee  as 
due  from  the  company  pursuant  to  the  said  act,  or 
should  be  settled  or  determined  by  such  secretary 
as  the  amount  to  be  from  time  to  time  contri- 
buted to  the  funds  of  the  clearing  system  by  the 
company,  or  should  in  case  of  difference  respect- 
ing the  accounts  of  the  clearing  system  be 
decided  by  such  committee  to  be  the  balance  or 
sum  payable  by  the  company  to  the  committee, 
or  should  in  any  way  become  a  debt  due  by  the 
company  to  the  committee  pursuant  to  the  said 
act,  or  should  by  such  secretary  be  demanded  of 
the  company  by  a  written  demand  in  the  form 
given  in  the  schedule  to  the  said  act,  and  reciting 
that  it  was  of  paramount  importance  that  the 
adjustment  of  such  accoimts  by  the  clearing 
system  should  not  be  disputed  and  should  b« 
indisputable,  it  was  by  the  said  deed  further 
declared  and  agreed  that  the  said  sureties  were 
not  to  be  at  liberty  to  dispute  the  amotmt 
which  should  be  so  settled  and  adjusted  by  such 
secretary,  as  due  from  the  company  to  such 
committee,  or  which  should  be  settled  and 
determined  by  such  secretary  as  the  amount  to 
be  contributed  to  the  funds  of  the  clearing  system 
by  the  company,  and  which  should  be  decided 
by  the  clearing  committee  to  be  the  balance  or 
sum  payable  by  the  company,  or  the  amount 
which  should  as  aforesaid  be  demanded  by  the 
secretary ;  and  every  such  amount  should  be 
payable  and  forthwith  paid  by  the  said  sureties, 
notwithstanding  any  error  or  alleged  error  in 
law,  in  principle  or  in  fact,  and  no  plea  or  defence 
should  be  admissible  or  evidence  be  necessary  or 
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required  in  any  action  or  proceedings  under  the 
said  deed  which  should  be  admissible  or  required 
against  the  said  company  under  the  said  act : — 
Held,  that  construing  the  words  of  the  covenant 
according  to  their  obvious  and  ordinarily  reason- 
able meaning,  the  demand  of  the  secretary  made 
in  accordance  with,  the  terms  of  the  covenant 
was  alone  sufficient  to  entitle  the  plaintifEs  to 
sue  the  defendants  for  the  amount  so  demanded, 
it  being  the  manifest  intention  of  the  parties 
that  such  demand  should  ibe  conclusive  in  the 
matter;  and  also  that  the  word  "or"  prefixed 
to  the  several  alternative  clauses  in  the  deed  of 
covenant  was  meant  to  have  its  usual  meaning 
as  a  disjunctive  conjunction,  and  could  not 
therefore  be  read  in  a  conjunctive  sense  as 
*»  and."    Benson  v.  Dunn,  23  L.  T.  848. 

D.  TRESPASS  ON  RAILWAY. 

By  Cabi.] — A  railway  company  was  possessed 
of  a  thoroughfare  which  had  the  appearance  of  a 
public  street.  The  company  allowed  certain 
cabs  to  stand  in  the  thoroughfare  upon  payment 
of  a  weekly  sum  by  the  drivers.  A  person,  not 
being  one  of  the  drivers  who  paid,  stood  his  cab 
in  the  thoroughfare,  and  refused  to  leave  when 
requested  on  l^alf  of  the  company  to  do  so  : — 
Held,  that  he  was  a  wilful  trespasser  within 
3  &  4  Vict.  c.  97,  8.  16.  Fovlger  v.  Steadman,  42 
L.  J.,  M.  C.  3  ;  L.  R.  8  Q.  B.  66  ;  26  L.  T.  396. 

Van  otitside  Pnblio-house.] — G.  kept  his  van 
standing  for  twenty  minutes  outside  a  public- 
house,  during  part  of  which  time  he  was  refresh- 
ing himself  within.  The  ground  upon  which  the 
van  stood  was  part  of  the  premises  of  a  railway 
company,  whose  station  was  close  by,  but  the 
only  access  to  the  public-house  was  across  this 
ground,  and  the  customers  frequently  went  there 
with  vehicles.  G.  was  charged  under  3  &  4  Vict, 
c.  97,  s.  16,  with  wilfully  trespassing  on  railway 
premises,  but  the  justices  considered  his  claim  of 
right  to  use  the  ground  as  a  customer  of  the 
public-house  to  be  bonft  fide,  and  their  jurisdic- 
tion to  be  ousted  thereby  : — Held,  that,  as  there 
might  be  a  legal  foundation  for  this  claim  of 
right,  the  justices  came  to  a  proper  conclusion. 
Wilkinson  v.  Gojin,  33  L.  T.  824. 

ITndiie  Preference.] — If  a  railway  company 
licenses  one  man  to  ply  with  carriages  for 
passengers  within  their  station  yard,  any  person 
not  so  licensed  may  not  do  so,  and  if  in  attempt- 
ing to  do  so  he  commits  a  trespass  within  the 
meaning  of  s.  16  of  3  &  4  Vict.  c.  97,  the  justices 
cannot  acquit  him  on  the  ground  that  such 
licence  is,  in  their  opinion,  an  undue  preference, 
and,  therefore,  contrary  to  17  &  18  Vict.  c.  31, 
8.  2.    Bole  V.  Digby,  27  W.  R.  884. 

By  adjoining  Owner—After  receipt  of  Compen- 
•ation.] — An  owner  of  lands  severed  by  a  rail- 
way claimed  compensation  from  the  company, 
and  it  was  submitted  to  a  jury,  who  awarded  to 
him  compensation,  on  the  footing  that  there  was 
to  be  a  total  separation  of  the  land  without  any 
communication  being  made,  and  he  received  from 
the  company  the  amount  awarded  as  such  com- 
pensation : — Held,  that  the  verdict  of  the  jury, 
nnd  the  receipt  of  compensation  under  it,  was  an 
arrangement  with  the  company  ;  and  that  the 
party  had  no  right  afterwards  to  cross  the  rail- 
way for  the  purpose  of  the  occupation  of  his 
lands,  and  was,  in  so  doing,  a  trespasser  within 
3  &  4  Vict.  c.  97,  s.  16.    MaJining  v.  Eastern 


Counties  Ry.,  12  M.  &  W.  237  ;  13  L.  J.,  Ex.  265 ; 
3  Railw.  Cas.  637. 


Where  no  AccommodatioB  Works.] — By 


the  construction  of  the  act  3  &  4  Will.  4, 
c.  xxxiv.,  establishing  a  railway,  a  party  whose 
property  has  been  cut  through  by  the  railway  in 
entitled  to  cross  it  at  any  point  by  himself,  his 
servants  and  cattle,  in  order  to  get  to  his  land  on 
the  other  side,  unless  the  company,  under  the 
provisions  of  the  act,  makes  a  sufficient  and 
proper  communication  for  him  to  pass  from  one 
side  of  it  to  the  other.  Chrand  Junctum  Ry.  v. 
WhUe,  8  M.  &  W.  214  ;  10  L.  J.,  Ex.  292. 

Public  Bight  of  Way  before  making  Bailway 
— Jnriidietion  of  Jneticee.] — The  appellant  was 
convicted  by  justices  in  petty  sessions — (1) 
under  s.  38  of  45  &  46  Vict.  c.  214,  for  having 
unlawfully  trespassed  on  a  railway  in  such  a 
manner  as  to  expose  himself  to  danger,  and  (2) 
under  s.  23  of  the  Regulations  of  Railways  Act, 
1868,  for  having  been  unlawfully  on  the  railway 
after  receiving  warning  not  to  go  or  pass  thereon. 
There  was,  prior  to  the  making  of  the  railway, 
and  prior  to  the  acts  of  parliament  authorising 
the  same,  a  public  right  of  way  for  persons  on 
foot  over  the  land  now  occupied  by  the  railway 
at  the  place  where  the  appellant  crossed,  and 
the  appellant  went  upon  and  crossed  the  railway 
in  the  assertion  of  the  right  of  way  which 
formerly  existed,  and  believing  that  he  was 
entitled  to  do  so  by  virtue  thereof : — Held,  that 
the  conviction  on  both  summonses  was  wrong — 
(1)  because  the  claim  of  the  right  of  way  set  up 
by  the  appellant  ousted  the  jurisdiction  of  the 
justices  to  determine  the  case :  and  (2)  because 
there  was  no  provision  in  the  act  of  parliament 
extinguishing  the  right  of  way,  which  was  conse> 
quently  still  in  existence.  Cole  v.  Miles,  57 
L.  J.,  M.  C.  132  ;  60  L.  T.  145  ;  36  W.  R.  784  ; 
53  J.  P.  228. 

Workman  of  Third  Party— Wilftil  TreepaM.  ]— 
Upon  complaint  against  A.  before  justices  for 
wilfully  trespassing  upon  the  premises  of  a  rail- 
way company,  and  refusing  to  quit  them  upon 
request,  it  appeared  that  A.  had  gone  on  to  the 
premises  for  the  purposes  of  repairing,  under  a 
contract  to  do  so,  a  carriage  which  was  there,  by 
the  permission  of  the  company,  and  which 
belonged  to  a  third  party  ;  that  he  had  pre- 
viously been  prohibited  by  the  company  from 
entering ;  and  that,  upon  being  requested  by  the 
company  to  quit,  he  refused  to  do  so,  insisting  on 
his  right  to  remain,  for  the  purpose  of  com- 
pleting the  repair,  without  which  repair  the 
carriage  could  not  quit  the  yard.  The  magis- 
trates having  refused  to  convict : — Held,  that 
they  were  not  bound  to  convict,  inasmuch  as  it 
was  competent  to  them,  if  they  thought  fit,  to 
decide  that  A.  was  not  a  wilful  trespasser.  Jonfs 
V.  Tayl<yr,  1  El.  &  El.  20. 

Obitmction  to  Bailway — Eridence.] — Upon 
an  information  before  justices  on  behalf  of  a 
railway  company,  for  an  offence  against  its  act  of 
incorporation,  in  placing  stones  and  rubbish  on 
the  railway,  and  thereby  obstructing  the  free 
passage  of  the  same,  evidence  that  the  act  was 
done  by  certain  persons  employed  by  the  defen- 
dant to  repair  a  wall  between  the  railway  and 
his  premises  adjoining ;  and  that  on  one  occa- 
sion the  defendant  himself,  who  was  standing  by 
nodded  his  head,  and  directed  the  workmen  to 
go  on,  is  sufficient  to  warrant  the  justices  in 
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convicting  him.  Roharts  v.  PrcHon^  9  C.  B. 
<N.8.)  208.    See  24  &  25  Vict.  c.  97,  8.  35. 

Accidental  ObstmctionthroiigliCareleti&eM.] 

— By  a  railway  act  it  was  enacted  "  that  if  any 
person  shall  do  any  act,  matter  or  thing  to 
obstruct  the  free  passage  of  the  railway  or  any 
part  thereof,"  he  shall  be  liable  to  a  penalty  : — 
Held,  that,  to  render  a  party  liable,  he  must  have 
intended  to  have  committed  the  obstruction 
complained  of.  Batting  v.  Brittol  and  Rtettr 
By,,  3  L.  T.  665  ;  9  W.  R.  271. 

Where,  therefore,  a  person  was  crossing  the 
I'ailway  at  a  crossing  which  he  had  aright  to  use, 
with  a  waggon  lauden  with  timber,  and  the 
waggon  got  accidentally  hitchetl  with  the  gate- 
])ost,  and  a  collision  occurred  with  it  and  a  train 
whilst  it  wa.s  so  hitched : — Held,  that,  although 
the  party  was  guilty  of  carelessness,  yet,  as  he 
did  not  intend  to  create  an  obstruction,  he  was 
not  liable  to  a  penalty.    Ih, 

By  Telegraph  Company.] — An  act  which  incor- 
porated an  electric  telegraph  company  enacted, 
that  it  shall  be  lawful  for  the  company  to  lay 
down  and  place  their  pipes  and  wires  under  any 
public  roads,  streets  and  highways,  and  along  or 
across  the  same  for  the  telegraph,  and  to  break 
up  the  pavement  or  soil  for  that  purpose,  but 
that  nothing  in  this  provision  contained  shall 
extend  to  any  railway  or  canal,  except  that  it 
shall  be  lawful  for  the  company  to  carry  their 
wires  and  pipes  "directly,  but  not  otherwise, 
across  any  railway."  A  railway  company  hatl 
carried  their  railway  on  a  level  across  a  part  of  a 
public  highway,  the  public  having  the  full  use 
of  the  highway,  except  when  the  trains  were 
passing  : — Held,  that  the  highway  was  not  a 
highway  within  the  telegraph  act,  and  that  it 
was  a  trespass  to  dig  and  bore  under  the  railway 
for  the  purpose  of  carrying  the  telegraph  under 
the  spot  where  the  railway  crossed  the  highway. 
*S'.  E,  My,  V.  Euroveaji  and  American  Electric 
Printing  Telegraph  To.,  9  Ex.  363  ;  2  C.  L.  R. 
467;  23L.  J.,  Ex.  113. 

Bistresi  Damage  feasant — Engine.] — A  rail- 
way company  has  a  common-law  right  of  distress 
damage  feasant  on  an  engine  incumbering  the 
railway.  If  there  is  no  certificate  of  approval. 
AmhergateBy.  v.  Midland  By.,  2  El.  &  BI.  793  ; 
23  L.  J.,  Q.  B.  17  ;  18  Jur.  243. 

Proceeding!  against  Persons  for  Obstmeting 
Trains  and  Signals. ]~<S^^  Cbiminal  Law. 

Liability  of  Passengers  in  respect  of  Pares 
and  Tickets.] — See  Cabbiebs  {Of  Pasiengeri). 


E.  PASSENGER  DUTY. 

Cheap  Trains.] — A  cheap  train  within  the 
meaning  of  7  &  8  Vict.  c.  85,  s.  6  (the  fares  of 
passengers  travelling  in  which  are  exempted 
from  the  payment  of  duty  to  government),  must 
necessarily  be  a  train  carrying  third-class  pas- 
sengers at  an  uniform  rate  of  one  penny  a  mile, 
both  for  the  whole  distance  between  the  termini 
of  the  railway  on  which  it  travels  and  for  the 
intermediate  distances  between  any  one  station 
and  another  on  such  railway.  North  London 
By.  V.  Att,-Gen.,  45  L.  J.,  Ex.  315  ;  1  App.  Cas. 
148  ;  34  L.  T.  297  ;  24  W.  R.  852— H.  L.  (E.) 

A  cheap  train  must  necessarily  stop  for 
the  purposes  of  taking  up  and  setting  down 


passengers  at  every  passenger  station  between 
each  end  of  the  trunk,  branch,  or  junction  line 
on  which  it  travels.    lb. 

To  constitute  a  train  complying  in  other 
respects  with  the  statutory  requirements,  a  cheap 
train  within  s.  6  of  7  &  8  Vict.  c.  85,  entitling  the 
railway  company  to  exemption  from  passenger 
duty  under  s.  9,  no  third-class  passenger  must 
be  charge<l  more  than  the  parliamentary  fare. 
Att'Gen,  v.  Metropolitan  By.,  50  L.  J.,  Q.  B.  673. 

Workmen's  Trains.] — ^A  train  is  not  the 


less  a  "  workmen's  train  "  within  the  meaning  of 
the  Cheap  Trains  Act,  1883,  because  a  milway 
company  run  tirat  and  second  class  carriages 
with  the  third-class  carriages.  Metropolitan  By.,, 
In  re,  8  Ry.  &  Can.  Traff.  Cas.  32. 

Powers  of  Board  of  Trade.] — The  power  con- 
ferred on  the  board  of  trade  iJy  7  &  8  Vict,  c,  85, 
s.  8,  of  dis{)ensing  with  "  any  of  the  conditions 
hereinbefore  required  with  regard  to  the  con- 
veyance of  passengers,"  does  not  authorise  the 
board  of  trade  to  dispense  with  either  of  the 
above-mentioned  i-equisites.  North  London  By, 
V.  Att'  Gen.,  supra. 

The  7  &  8  Vict.  c.  85,  exempts  from  the  duty 
imposed  by  the  5  &  6  Vict.  c.  79,  upon  pas- 
senger traffic,  the  receipts  of  any  company  in 
respect  of  passengers  conveyed  by  the  trains  at 
one  iKjnny  a  mile,  required  by  that  act  to  be  run 
by  every  company,  upon  conditions  subject  to 
the  approval  of  the  board  of  trade.  A  company 
ran  cheap  trains  over  a  line,  but  could  not 
comply  with  one  of  these  conditions,  and  the 
boaid  withdrew  its  approval : — Held,  that  such 
cheap  trains  were  not  within  the  exemption. 
G,  W,  By.  V.  Att.' Gen.,  35  L.  J.,  Ex.  123  ;  L.  R. 
1  H.  L.  1  ;  12  Jur.  (N.s.)  417  ;  14  L.  T.  33  ; 
14  VV.  R.  519. 

On  8nms  charged  to  cover  Ihity.] — By  s.  2  of 
5  &  6  Vict.  c.  79,  and  the  schedule  to  that  act,  a 
duty  at  the  rate  of  5  per  cent,  is  made  payable 
upon  all  sums  received  or  charged  for  the  hire, 
fare  or  conveyance  of  passengers  conveyed  for 
hire  upon  any  railway.  The  defendants,  by  a 
local  act,  were  prohibited  from  charging  to  their 
passengers  more  than  certain  specified  sums  per 
mile,  which  sums  were  to  include  all  expenses 
incidental  to  their  conveyance,  except  govern- 
ment duty.  The  defendants,  in  addition  to  the 
sum  charged  by  them  to  their  passengers  for 
conveyance,  charged  to  and  received  from  such 
passengers  a  further  sum  at  the  rate  of  5  per 
cent,  on  the  former,  to  cover  the  government 
duty.  The  crown  claimed  duty  on  the  latter 
sum  as  well  as  on  the  former : — Held,  that  the 
crown  was  entitled  to  duty  on  the  whole  amount 
receive<l  from  the  passengers,  even  though  such 
amount  should  exceed  the  maximum  charge  for 
conveyance  fixed  by  the  local  act.  Att, -Gen.  v. 
L.  cS'  y.  W.  By.,  50  L.  J.,  Q.  B.  170 ;  6  Q.  B.  D. 
216  ;  44  L.  T.  236  ;  29  W.  R.  346  ;  45  J.  P.  390 
— C.  A. 

On  Snms  charged  for  Sleeping  Accommodation.] 

— The  defendants  attached  to  certain  of  their 
night  trains  sleeping  carriages  for  the  accom- 
modation of  such  of  their  first-class  passengers 
as  might  choose  to  avail  themselves  of  it.  For 
the  use  of  these  carriages  such  passengers  were 
charged  an  extra  sum  in  addition  to  the  ordinary 
first-class  fare.  In  addition  to  couches  with 
pillows,  sheets  and  blankets,  each  carriage  con- 
tained a  lavatory,  water-close.t,  and  other  con- 
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veniences.  Passengers  using  sach  carriage  were 
not  disturbed  during  the  night  by  demands  for 
their  tickets ;  and  if  they  arrived  at  their  destina- 
tion in  the  middle  of  the  night  the  carriage  was 
put  into  a  siding,  and  the  passengera  allowed  to 
remain  in  their  beds  until  the  moniing.  A  special 
servant  was  employed  to  wait  upon  them,  call 
them  in  the  morning,  and  bring  them  hot  water. 
The  crown  claimed  duty  upon  the  sums  charged 
to  passengers  for  the  accommodation  provided 
in  the  sleeping  carriages  : — Held,  that  such 
accommodation  was  inci<lental  to  the  convey- 
ance of  the  passengers,  and  that  the  crown  was 
entitled  to  the  duty  claimed.    lb. 

By  what  Company  Payable — ^Working  Agree- 
ment.]— The  Midland  was  entitled,  upon  payment 
of  a  percentage,  to  use  a  loop  line  belonging  to 
the  Great  Western,  for  the  purpose  of  traffic 
originating  in  or  extending  to  their  own  line, 
and  they  exercised  their  powers  by  their  own 
trains  and  servants,  but  the  moneys  paid  at  the 
stations  on  the  loop  line  were  collected  by  the 
clerks  and  servants  of  the  Great  Western  : — Held, 
that  the  Great  Western  was  bound  to  keep  the 
accounts,  and  pay  the  duty  required  by  5  &  6 
Vict.  c.  79.  (^,  ir.  Ry.  v.  Att.-Gen.,  35  L.  J., 
Ex,  123 ;  L.  R.  1  H.  L.  1  ;  12  Jur.  (N.s.)  417 ; 
UL.  T.  33;  14  W.  R.  519. 

F.  ARBITRATION. 

Agreement  to  refer  Dispntei — ^Aetion  in  High 
Conrt — Jurisdiction.] — Where  there  is  an  agree- 
ment between  railway  companies  to  refer  their 
disputes  to  arbitration  under  the  provisions  of  the 
Railway  Companies  Arbitration  Act,  1869,  the 
true  effect  of  ss.  4  and  26  of  that  act  is  to  make 
it  obligatory  upon  the  court,  if  either  of  the  com- 
panies insists  on  it,  to  make  an  order  to  refer  the 
disputes  in  accordance  with  the  agreement ;  but 
these  sections  do  not  deprive  the  court  of  jurisdic- 
tion to  deal  with  the  matter  and  adjudicate  upon 
any  dispute  of  the  companies  if  neither  of  the  com- 
panies insist  on  their  right  to  have  the  dispute 
referred  to  arbitration  under  the  agreement.  X., 
C.  S'  D.  RiJ.  v.  S.  JS.  lly.,  58  L.  J.,  Ch.  75  ;  40 
Ch.  D.  100  ;  60  L.  T.  370  ;  37  W.  R.  65— C.  A. 

Where  an  action  has  been  brought  by  one 
railway  company  against  another  in  respect  of 
a  dispute  between  them,  and  the  court  has  trie<l 
and  adjudicated  on  the  matter  without  either  of 
the  companies  insisting  on  the  point  that  the 
matter  ought  to  be  referred  to  arbitration, 
though  the  point  had  been  raised  by  one  of 
the  companies  in  their  defence,  it  is  too  late 
for  the  unsuccessful  company  to  raise,  at  the 
hearing  of  an  appeal,  the  jK)int  that  the  dispute 
should  be  referrtii  to  arbitration  under  the  pro- 
visions of  the  Railway  Companies  Arbitration 
Act,  1859.    lb. 

An  agreement  to  refer  under  the  Railway 
Companies  Arbitration  Act,  1859,  if  insisted  on, 
ousts  the  jurisdiction  of  the  court.  Watf(rrd  and 
Birkmanstoorth  By.  v.  L.  Jjr  N,  W.  Ry.,  38  L.  J., 
Ch.  449  ;  L.  R.  8  Eq.  231  ;  21  L.  T.  81  ;  17 
W.  R.  814. 

Two  railway  companies  entered  into  an  agree- 
ment for  making  a  line,  by  which  they  agreed 
that  "in  every  case  in  which  any  difference 
should  arise  touching  anything  done  or  omitted 
in  pursuance  of  the  agreement,  or  touching  its 
incidents  or  consequences,  or  touching  any 
breach  or  nonfulfilment  of  the  agreement,  it 
should  be  referred  to  arbitration  according  to 


the  provisions  of  the  Railway  Companies  Arbi- 
tration Act,  1859."  Differences  subsequently 
arose  between  the  companies,  and  one  of  them 
filed  a  bill  in  equity  against  the  other  for  an 
account,  when  the  other  company  insisted  on 
the  agreement  to  refer  : — Held,  that  though  the 
account  was  of  such  a  complicated  nature  as  to 
render  it  a  proper  subject  of  a  suit  in  equity, 
yet  that  the  court  was  bound  to  give  effect  to 
the  agreement  to  refer  under  the  Railway  Com- 
panies Arbitration  Act,  1859,  s.  26,  and  could  not 
entertain  the  suit.    lb. 

Failure  to  appoint  Arbitrator — ^Iignnetion.] 

— By  an  agreement  of  the  26th  of  February,  1866, 
and  afterwards  confirmed  by  act  of  parliament, 
the  plaintiff  company  agreed  to  construct  a  line 
of  railway  between  certain  termini,  and  the 
defendant  company  agreed  to  work  it,  and  during 
the  continuance  of  the  agreement  to  develop  and 
accommodate  the  local  and  through  traffic  thereon, 
and  to  carry  over  it  cert-ain  traffic  particularly 
s{>ecified  ;  and  it  was  agreed  that  all  differences 
under  the  agreement  should  be  determined  by  a 
standing  arbitrator  to  be  named  by  the  companies 
in  January  in  each  year,  or  failing  such  nomina- 
tion, by  the  board  of  tnide  on  the  application  of 
either  company  in  February  in  each  year ;  and 
that  all  such  clauses  of  the  acts  of  parliament  for 
the  time  being  in  force  in  regard  to  railways  as 
should  i-elate  to  the  settlement  of  disputes  by 
arbitration  should,  so  far  as  applicable,  and 
except  as  therein  othei-wise  provided,  be  deemed 
incor})oratcd  with  the  agreement,  and  that  the 
agreement  should  continue  for  999  years  from 
its  date.  The  plaintiff  company  constructed  the 
line,  and  the  defendant  company  entered  into 
possession  thereof,  but  carried  a  large  proportion 
of  traffic  which  ought  to  have  passed  over  the 
plaintiff's  line  by  other  lines  belonging  to  the 
defendant  company,  and  a  bill  was  filed  to 
restrain  the  defendant  company  from  so  doing  : — 
Held,  first,  that  inasmuch  as  no  standing  arbi- 
trator had  Ixien  appointed  in  accordance  with 
the  agreement,  the  jurisdiction  of  the  court  was- 
not  ousted  ;  and,  secondly,  that  the  case  was  one 
in  which  the  court  could  interfere  by  injunction. 
Wolrerfuimpton  and  WaUall  Ry.^  v.  L.  ^'  X.  W, 
Ry.,  43  L.  J.,  Ch.  131  ;  L.  R.  16  Eq.  433. 

Agreement  with  Ultra  Yirei  Clanees — Injnne- 
tion.] — Where  an  agreement  made  between 
two  railway  companies  under  their  common 
seals  contains  clauses  which  arc  beyond  the 
powers  of  the  directors  of  one  of  the  companies,, 
and  clauses  for  referring  to  arbitration  all  dis- 
putes arising  under  the  agreement,  a  court  of 
equity  will,  at  the  suit  of  a  shareholder  of  that 
company,  restrain  both  companies  from  pro- 
ceeding to  arbitration  in  respect  of  alleged 
breaches  of  those  clauses.  MauMtell  v.  Midland 
Great  Wtstern  Ry.,  1  Hem.  &  M.  130  ;  32  L.  J.,. 
Ch.  513;  9  Jur.  (N.S.)  660;  8  L.  T.  826;  11 
W.  R.  768. 

But  no  such  injunction  will  be  granted  at  the 
suit  of  a  shareholder  of  the  other  company  on 
the  ground  that  the  stipulations  of  any  such 
clause  are  beyond  the  powers  of  the  director* 
of  the  company  in  which  the  plaintiff  is  not  a 
shareholder.    lb. 

Eight  to  bring  Action.]— On  an  amalgamation 
of  railway  companies  under  an  act  of  parliament, 
some  of  the  shareholders  filed  a  bill  for  the 
purpose  of  determining  the  principle  upon 
which  the  accounts  were  to  be  taken : — Held,. 
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that  the  question  being  merely  one  of  account 
as  between  two  classes  of  shareholders  for  the 
determination  of  which  the  act  of  parliament 
had  provided  sufficient  machinery  by  means  of 
arbitration,  the  court  would  not  interfere,  and 
the  bill  was  dismissed  with  costs.  Yool  v. 
6^.  W.  i?y.,  39  L.  J.,  Ch.  562  ;  22  L.  T.  781  ;  18 
W.  R.  825. 

Traffic  Faoilities.] — ^An  agreement  between 
two  railway  companies  by  which  one  had  a  right 
to  run  over  the  other's  lines,  contained  a  clause 
referring  all  matter  in  difference  between  the 
parties  to  arbitration.  The  lessor  company  gave 
the  leasee  company  notice  that  they  should  con- 
sider the  agreement  at  an  end  after  a  fixed  day  ; 
the  lessees  took  no  heed  of  the  notice  and  con- 
tinued running  their  trains : — Held,  that  the 
matter  came  within  the  terms  of  the  agi*ee- 
ment  for  reference  to  arbitration,  and  must 
accordingly  be  referred.  LlaJielly  Rtj.  v.  Z.  ^' 
^\  W.  lly.,  20  W.  R.  898.  Aifirmed,  45  L.  J., 
Ch.  639  :  I..  R.  7  H.  L.  550 ;  32  L.  T.  575  ;  23 
W.  R.  927. 

Through  Bates—"  Connected  with."] — 


The  special  act  of  the  C.  W.  Railway  provided  that 
the  L.  &  N.  W.  RaUway,  the  G.  W.  Railway  and 
other  companies  (seven  in  all)  should  afford  all 
proper  and  sufficient  facilities,  including  through 
rates,  to  traffic  passing  to,  from,  or  over  the  C.  W. 
Railway,  from  or  to  any  railway  of  the  seven 
companies  on  any  railway  connected  with  them, 
and  that  the  terms  and  conditions,  pecuniary  or 
otherwise,  on  which  the  traffic  facilities  should 
be  respectively  afforded,  and  the  amount  and 
apportionment  of  the  through  rates  should  failing 
agreement,  be  determined  by  arbitration  in 
manner  provided  by  the  Regulation  of  Railways 
Act,  1873  : — Held,  that  such  special  act  requires 
facilities  to  be  affoKled  to  all  traffic  passing  over 
the  C.  W.  Railway  which  either  comes  from  or  is 
destined  to  some  point  upon  and  which  during  its 
whole  course  passes  uninterruptedly  over  railways 
belonging  to  one  or  more  of  the  seven  companies, 
or  connected  for  purposes  of  management  or 
working  with  one  or  more  of  the  said  seven 
companies ;  that  the  said  special  act  does  not 
grant  through  rates  absolutely  ;  that  the  suffi- 
ciency of  through  rates  existing  at  any  time  and 
the  propriety  of  granting  others  are  among  the 
matters  which,  failing  agreement,  are  required 
by  the  special  act  to  be  referred  to  arbitration  ; 
and  that  the  words  "connected  with,"  in  the 
said  special  act,  mean  connected  for  the  pur- 
poses of  management  or  working,  and  not  merely 
physically  coimected.  O,  W,  Ily.  v,  Cctttral 
Wales  Et/.j  5  Ry.  &  Can.  Traff.  Cas.  1. 

Authority   of   Arbitrators  —  Defective 


Arrangement.] — The  Eastern  Counties  Railway 
Company  were  proprietore  of  a  line  between 
London  and  Colchester,  at  which  pLoce  it  joined 
the  Eastern  Union  Railway,  incorporated  by  act 
of  parliament,  and  differences  having  arisen 
between  the  companies  as  to  the  interchange 
and  transmission  of  traffic  from  one  of  the  lines 
to  the  other,  it  was  enacted  that  if  either  com- 
pany should  so  require,  then  within  fourteen 
days  after  a  notice  in  writing  by  the  company 
so  requiring  it,  the  other  should  refer  to  arbitra- 
tion, to  determine  what  arrangement  should  be 
made  by  the  two  companies,  or  either  of  them, 
for  affording  proper  facilities  and  convenience 
for  the  conveyance  and  all  other  accommodation 
of  passengers,  animals  and  goods,  to  be  conveyal 


from  the  Eastern  Union  Railway  upon  and  along 
the  Eastern  Counties  Railway  between  London 
and  Colchester,  and  from  the  Eastern  Counties 
Railway  between  London  and  Colchester  upon 
and  along  the  Eastern  Union  Railway,  to  deter- 
mine the  conditions  on  which  such  use,  con- 
veyance and  accommodation  should  be  offered, 
and  generally  to  determine  all  matters  incident 
to  the  arrangements,  or  which  might  be  neces- 
sary or  expedient  for  giving  effect  to  the  same. 
Arbitrators  were  appointed,  who  awarded,  first, 
that  the  Eastern  Counties  Railway  Company 
should,  for  the  conveyance  and  accommodation 
of  passengers  to  be  conveyed  from  the  Eastern 
Union  Railway  upon  and  along  the  Eastern 
Counties  Railway  line,  run  every  day  (except 
Sundays)  an  express  train  from  the  junction  at 
Colchester  to  London,  such  train  to  leave  Col- 
chester at  10  a.m.  and  to  arrive  at  London  at 
11.30  a.m.;  secondly,  that  the  Eastern  Counties 
Railway  Company  should,  for  the  conveyance 
and  accommodation  of  passengers  to  be  conveyed 
upon  and  along  the  Eastern  Union  line,  run  an 
express  train  from  London  to  Colchester,  and 
should  cause  such  train  to  depart  every  day 
(Sundays  excepted)  from  London  at  7.46  p.m., 
and  to  arrive  at  Colchester  at  9.15  p.m.,  and 
should  by  such  train  convey  all  such  passengers 
as  should  offer  themselves  ;  thirdly,  for  affording 
proper  facilities  and  convenience  for  the  con- 
veyance and  accommodation  of  passengers  to  be 
conveyed  from  the  Eastern  Union  line  upon 
and  along  the  Eastern  Counties  line  between 
London  and  Colchester,  that  the  Eastern  Coun- 
ties Railway  Company  should  use  and  employ 
for  the  conveyance  of  the  same  passengers  and 
passengers'  luggage  on  their  line  all  such  car- 
riages and  vans  as  should  have  been  employed 
for  the  conveyance  of  the  same  passengei's  and 
passengers'  luggage  on  the  Eastern  Union  line, 
and  which  should  be  tendered  to  them  and  be 
ready  for  their  use  at  Colchester  five  minutes 
at  least  before  the  departure  of  their  trains  : — 
Held,  that  all  the  matters  awarded  upon  were 
within  the  authority  of  the  arbitrators ;  that  if 
the  speed  directed  were  dangerous,  it  should  have 
been  set  up  as  an  answer  to  the  awartl,  and  that 
the  arrangement  was  not  defective,  because  not 
limited  in  point  of  time,  as  either  party  might  at 
any  time,  by  a  notice,  require  a  fresh  arbitration. 
Eajft^ffH  I-nion.  Ry,  v.  Eastern  Caunties  Ry.,  2 
El.  &  Bl.  530  ;  22  L.  J.,  Q.  B.  371. 

Jurisdiction   of  Bailway    Commission.] — See 

infra, 

G.  RAILWAY  COMMISSION. 

1.  Reasonable  Facilities  for  Traffic. 

Order  to   reopen  closed   Station  —  Sight  of 
Railway  Company  to  close  Line  or  Stations.] — 

The  railway  commissioners  have  no  jurisdiction 
to  order  a  railway  company  to  rebuild  and 
reopen  for  passenger  traffic  a  station  which  the 
company  has  closed  and  pulled  down,  the  reason- 
able facilities  for  traffic  which,  by  s.  2  of  the 
Railway  and  Canal  Traffic  Act,  1854,  a  railway 
company  is  required  to  afford,  having  no  appli- 
cation to  stations  that  are  not  in  use.  WiTUt/ord 
Local  Board  v.  Cheshire  LUies  Committee  (24 
Q.  B.  D.  456)  overruled.  Darlaston  Local  Board 
V.  X.  4'.V.  W,  Ry,,  63  L.  J.,  Q.  B.  826 ;  [1894] 
2  Q.  B.  694  ;  9  R.  712 ;  71  L.  T.  461  ;  43  VV.  R. 
29  ;  8  Ry.  &  Can.  Traff.  Cas.  216— C.  A. 
Per  Lord  Esher,  M.R.  and  A.  L.  Smith,  L.JJ. : 
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Unless  a  railway  company  is  required  by  its  act 
to  keep  open  its  line  and  stations,  it  is  entitled 
to  close  any  part  of  its  line  or  any  of  its  stations 
whenever  it  desires  to  do  so.  Per  Kay,  L.J. : 
Even  if  the  duty  to  afford  "  reasonable  "  facili- 
ties applied  to  a  station  which  had  ceased  to  be 
used,  that  duty  could  not  require  the  reopening 
of  a  station  which  had  been  closed  in  consequence 
of  the  railway  company  tinding  that  its  continu- 
ance involved  a  heavy  loss.    lb. 

Order  on  Company  to  resume  Abandoned 
Traffic] — A  railway  company  discontinued  the 
carriage  of  passenger  traffic  over  a  branch  line,  a 
section  of  their  railway  system,  alleging  that 
they  were  unable  to  work  such  traffic  otherwise 
than  at  a  loss  : — Held,  that  since  the  railway  and 
Canal  Traffic  Act,  1854,  such  action  on  the  part 
of  the  companj'  was  subject  to  the  control  of  the 
railway  commission  court,  which  consequently 
had  jurisdiction  to  entertain  an  application  for 
an  order  enjoining  the  railway  company  to  afford 
reasonable  facilities  for  receiving  and  forwarding 
passenger  traffic.  Winitfm'd  Local  Board  v. 
Cheshire  Lines  Ctmmittee,  69  L.  J.,  Q.  B.  372 ;  24 
Q.  B.  D.  466 ;  62  L.  T.  268  ;  38  W.  R.  511  ;  7 
By.  &  Can.  Traff.  Cas.  72. 

Btmotural  Alteration!  to  Station.]— The  rail- 
way commissioners,  to  whom  has  been  transferred 
the  jurisdiction  of  the  Court  of  Common  Pleas 
under  the  Railway  and  Canal  Traffic  Act,  1864, 
have  under  that  act  jurisdiction  to  hear  and 
determine  a  complaint  against  a  railway  company 
of  not,  according  to  its  powers,  affording  all 
reasonable  facilities  for  receiving,  forwarding, 
and  delivering  passengers  and  other  traffic  at 
and  from  any  of  its  stations  which  are  used  by 
the  company  for  such  passengers  or  other  traffic ; 
and  although  the  commissioners  have  no  jurisdic- 
tion to  order  the  company  to  make  a  new  railway 
station,  or  to  order  any  particular  works,  or  other- 
wise to  interfere  with  the  discretion  of  the 
company  in  the  mode  of  performing  its  obliga- 
tion to  afford  such  facilities,  acconling  to  its 
powers  for  the  receiving,  forwarding  and  deliver- 
ing of  the  traffic,  yet  they  have  jurisdiction  to 
order  such  facilities,  even  if  their  doing  so  would 
necessitate  the  making  by  the  company  of  some 
structural  alteration  of  such  station.  S.  E.  Ky. 
V.  liailway  CommU^ioners^  50  L.  J.,  Q.  B.  201  ; 
6  Q.  B.  D.  586  ;  44  L.  T.  203  ;  45  J.  P.  388. 

Pasienger  Traffic — Line  used  only  for  Xineral 
and  Ooode  Traffic] — Where  as  a  necessary 
incident  of  opening  a  line  for  passenger  traffic 
the  structural  alterations  involved  would  be  so 
large  as  to  be  beyond  the  jurisdiction  of  the  com- 
missioners to  order,  an  order  for  facilities  for 
passenger  traffic  will  not  be  made.  Glamorgan- 
shire Cmtnty  Council  v.  O,  W,  Ry.^  8  Ry.  k  Can. 
Traff.  Cas.  196. 

Where  an  application  to  the  commissioners  seeks 
to  compel  a  railway  company  to  give  facilities 
for  a  particular  class  of  traffic  on  a  branch  line 
which  is  part  of  a  larger  railway  system,  and  on 
any  part  of  that  larger  system  that  particular 
class  of  traffic  is  carried,  it  is  not  an  answer 
going  to  jurisdiction  for  the  railway  company  to 
say  that  they  have  never  carried  that  particular 
class  of  traffic  on  that  branch  line.    Ih, 

Charge  for  Water-cloeets  at  Stations.] — The 
mere  fact  that  railway  companies  make  a  charge 
to  their  passengei-s  for  the  use  of  water-closets  at 
their  stations  is  not,  in  the  absence  of  undue 


preference,  a  breach  of  their  obligations  under 
s.  2  of  the  Railway  and  Canal  Traffic  Act,  1854, 
to  "  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  (passenger) 
traffic "  ;  and  the  railway  commissioners  have 
no  jurisdiction  to  enjoin  railway  companies  to 
provide  free  water-closets  and  desirt  from  making 
a  charge  for  the  use  of  them.  G,  W.  Ry.  v.  Rail- 
way  Commissianers^  Brown^  In  re  (7  Q.B.  D.  182) 
followed.  West  Ham  Corporation  v.  G.  E.  Ry^ 
64  L.  J.,  Q.  B.  340  ;  72  L.  T.  395  ;  9  Ry.  &:  Caul 
Traff.  Cas.  7. 

Place  of  Shelter.] — Semble,  it  is  a  good  ground 
of  complaint  that  there  is  no  place  of  shelter 
provided  at  the  junction,  for  passengers  on  the 
branch  line  waiting  the  arrival  of  trains ;  the 
public  being  entitled  in  this  respect  to  reasonable 
accommodation.  Caterhuni  Ry,,  In  re,  1  C.  B. 
(N.S.)  410  ;  26  L.  J.,  C.  P.  161. 

Knmber  and  Time  of  Trains.] — To  induce  the 
court  to  interfere  on  a  complaint  by  the  pro- 
prietors of  a  branch  line,  that  a  sufficient  number 
of  trains  of  the  main  line  does  not  stop  at  the 
junction,  or  stop  at  convenient  times,  it  must  be 
distinctly  shewn  that  sufficient  accommodation 
is  not  afforded  to  meet  the  fair  requirements  of 
the  public.    lb, 

Tieketc] — It  is  no  ground  of  complaint  that 
the  company  working  the  main  line  refuses  to 
grant  third-class  return  tickets  to  the  branch 
line,  if  it  appears  that  no  such  tickets  are  issued 
to  other  branches  similarly  situated.    lb. 

The  court  refused  to  grant  a  rule  for  an  injunc- 
tion against  the  Eastern  Counties  Railway 
Company  to  compel  them  to  issue  season  tickets 
between  Colchester  and  London,  on  the  same 
terms  as  they  issued  them  between  Harwich  and 
London,  upon  a  mere  suggestion  that  the  granting 
the  latter  (the  distance  being  considerably 
greater)  at  a  much  lower  rate  than  the  former 
was  an  undue  and  unreasonable  preference  of 
the  inhabitants  of  Harwich  over  those  of  Col- 
chester. Jones  V.  Eojstem  Covnties  Ry,,  3  C.  B. 
(N.S.)  718. 

Throngh  Traffic — Order  on  Two  Companioe.]— 

The  railway  commissioners  made  an  oMer,  imder 
the  Regulation  of  Railways  Act,  1873,  requiring 
the  London,  Chatham  and  -Dover  and  South- 
Eastem  Railway  companies  to  make  arrange- 
ments and  to  afford  facilities  for  the  transference 
of  traffic  from  the  line  of  one  company  to  the 
other  ;  to  arrange  the  arrivals  of  their  trains  at  a 
junction  in  a  particular  manner,  and  directing 
the  former  company  to  run  trains  over  a  disused 
branch  line  ;  and,  upon  non-compliance  with  the 
order,  made  a  further  order  imposing  penalties 
upon  both  companies  for  their  diso^dience : — 
Held,  that  the  first  order  was  invalid,  and  that  a 
prohibition  must  be  granted  to  restrain  the  com- 
missioners from  enforcing  it ;  for,  assuming  that 
the}'  had  jurisdiction  to  require  each  company 
separately  to  give  facilities  according  to  its 
powers,  they  were  not  entitled  to  oi-der  two  com- 
panies to  act  jointly  in  doing  what  neither  could 
do  separately.  Toonier  v.  Z.,  C.  ^'  D,  Ry.,  47 
L.  J.,  Ex.  276 ;  2  Ex,  D.  450 ;  37  L.  T.  161  ; 
26  W.  R.  31. 

Pnblie    Convenienee.] — To  justify    the 

interference  of  the  court  to  enforce  the  running 
of  through  trains  on  a  continuous  line  of  rail- 
ways, it  must  be  shewn  that  public  convenience 
requires  it,  and  that  it  can  reasonably  be  done. 
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Barrti  v.  G.  iV.  jRy.,  1  C.  B.  (N.s.)  423  ;  26  L.  J., 
C.  P.  83. 

The  court  will  not  interfere,  at  the  instance 
of  an  individual,  where  there  is  a  continuous 
line  by  which  through  tickets  may  be  obtained, 
though  by  a  somewhat  longer  route,  no  addi- 
tional cost,  or  serious  loss  of  time,  being  thereby 
incurred,  and  no  substantial  inconvenience  being 
thereby  occasioned  to  the  public,  and  it  appear- 
ing that  no  complaints  had  been  made  of  the 
inadequacy  of  the  existing  aocommodation.    lb. 


Through  Bates  for  Ooodi — ^Beasoaablo 


Boute— Through  Booking.] — ^Any  one  of  the 
public  intending  to  send  traffic  over  the  railways 
of  two  or  more  railway  companies  forming 
together  a  continuous  route,  may,  under  s.  2  of 
the  Railway  and  Canal  Traffic  Act,  1854,  require 
the  companies  to  combine  to  carry  his  traffic  at  a 
single  booking  and  for  a  single  payment  as  an 
accommodation  reasonable  to  be  granted  to  him. 
If  there  are  grounds  for  the  court  allowing 
something  claimed  as  a  proper  facility  for  using 
railways,  an  objection  groundetl  on  its  incon- 
venient consequences  to  railway  companies  by 
reason  of  arrangements  made  by  themselves 
will  not  suffice  for  not  allowing  it.  Didcoty 
yewbury  and  Southampton  Rt/.  v.  O.  W.  Ry. 
and  L.  4*  S.  W,  Ry.,  9  Ry.  &  Can.  Traff.  Cas.  210. 
See  S.  C.J  in  C.  A.,  infra. 

An  order  by  the  railway  commissioners  for 
through  booking  is  not  a  matter  of  right. 
Through  booking  is  a  facility  within  the  meaning 
of  s.  2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  and  s.  25  of  the  Railway  and  Canal  Traffic 
Act,  1888,  and  upon  an  application  for  an  order 
for  through  booking  the  commissioners  must  have 
regard  to  the  considerations  mentioned  in  those 
sections.  Per  Lord  Esher,  M.R.,  and  Rigby. 
L.J. : — An  order  of  the  railway  commissioners  for 
through  booking  necessarily  involves  an  order 
for  a  through  rate,  although  the  through  rat«  is 
only  the  sum  of  the  local  rates  of  the  several 
lines  over  which  the  traffic  passes.  Didcoty 
yewbury  and  Southampton  Ry.  v.  0.  W.  Ry. 
and  L.  ^-  S.  W.  Ry.,  66  L  J.,  Q.  B.  33  ;  [1897]  1 
Q.  B.  33 ;  75  L.  T.  401 ;  45  W.  R.  282— C.  A. 


Applioation  by  Company  with  no  Boiling 


Btook.] — The  Central  Wales  Company  applied  to 
the  railway  commissioners  for  an  order  under 
8.  11  of  the  Regulation  of  Railways  Act,  1876, 
allowing  through  rates  in  respect  of  the  tniffic  in 
certain  goods  between  Chester  and  Haverford- 
west, the  route  claimed  being  from  Chester,  over 
lines  owned  or  worked  by  the  London  and  North 
Western  Railway  Company,  and  over  the  appli- 
cants^ own  line,  which  was  worked  by  the  same 
company  under  an  agreement  with  the  applicants, 
and  thence  to  Haverfordwest  over  the  Great 
Western  Company's  line,  which  was  worked  and 
owne<l  exclusively  by  that  company,  and  vice 
vereil  from  Haverfordwest  to  Chester.  The 
applicants  had  no  roiling  stock,  and  did  not 
work  their  railway,  but  maintained  and  man- 
aged their  line,  and  collected,  forwarded,  and 
delivered  their  own  traffic,  the  whole  of  the  staff 
at  their  stations  being  employed  and  paid  by 
them,  and  subject  to  their  orders : — Held,  that 
the  traffic  was  "  through  traffic  to  and  from  "  the 
applicants*  railway,  and  that  the  applicants  were 
a  railway  company  entitled  to  request  a  through 
rate  in  respect  of  such  traffic,  within  the  mean- 
ing of  8.  11,  and  therefore  that  the  railway 
commissioners    had    jurisdiction    to   make    the 


order.  Central  Wales  Ry.  v.  6.  W.  Ry.,  52  L.  J., 
Q.  B.  211  ;  10  Q.  B.  D.  231  ;  48  L.  T.  234,  315 ; 
31  W.  R.  321 ;  4  Ry.  &  Can.  Traff.  Cas.  110. 

Conitmotion  of  Agreement.] — ^A  clause  in 


an  agreement  made  between  certain  railway  com- 
panics  provided  that  the  M.  company  and  the 
L.  company  should  agree  upon  through  rates 
for  coal  and  other  traffic  from  and  to  the  col- 
lieries, to  and  from  all  places  on  the  system  of 
the  M.  company  and  C.  L.  committee,  and  that 
these  through  rates  should  be  vicL  a  reasonable 
and  convenient  junction  or  junctions  to  be 
agreed  upon  or  to  be  settled  by  arbitration : — 
Held,  that  the  reasonable  and  convenient  junc- 
tions contemplated  by  this  clause  were  not  con- 
fined to  the  particular  line  with  which  the  agree- 
ment was  principally  conversant,  but  extended 
to  all  convenient  junctions,  wherever  situate, 
on  the  M.  company's  system  ;  but,  semble  that, 
whatever  might  be  the  effect  of  the  clause, 
it  would  not  prevent  either  of  the  companies, 
parties  to  it,  from  applying  for  through  rates 
under  s.  11  of  the  Regulation  of  Railways  Act, 
1873,  and  that  such  through  rates  might  be 
granted  by  any  convenient  routes,  whether  such 
routes  were  or  not  contemplated  by  the  agree- 
ment. Manchetter,  Shrffield  and  Lincolnsh ire  Ry. 
V.  L.  dt  iV.  ir.  Ry.,  6  Ry.  &  Can.  Traff.  Cas.  1. 

Two  Stations — Conneetion  with  Port.  ] — 


A  railway  company  had  a  passenger  station  at  N., 
close  to  the  port  of  N.,  but  aU  goods  and  cattle 
had  to  be  taken  nearly  a  mile  along  a  road 
between  their  goods  station  and  the  port  for 
shipment : — Held  that  the  company  by  not  con- 
necting their  passenger  station  with  the  i)orthad 
not  contravened  the  provisions  of  s.  2  of  the 
Railway  and  Canal  Traffic  Act,  1854,  in  not 
affording  reasonable  facilities  for  merchandise 
and  cattle  traffic.  Newry  Navigation  Co,  v. 
O.  y.  Ry.,  7  Ry.  &  Can.  Traff.  Cas.  176. 

Station!  Conneeted — Section  nnnsed.] — 


Two  railways  ran  trains  to  A.,  and  eacli  had  a 
station  there ;  the  stations  were  less  than  a  mile 
apart,  and  were  connectetl  by  a  line  belonging  to 
one  of  such  companies,  but  no  passengers  were 
conveyed  on  the  line  between  the  stations: — Held, 
that  the  two  companies  must  afford  all  due  and 
reasonable  facilities  for  forwarding  passenger 
traffic  over  the  connecting  line,  and  must  make 
mutual  arrangements  to  carry  such  ortler  into 
effect,  and  submit  a  scheme  to  the  court  for 
approval.  Maidftont  drrporation  v.  S.  E.  Ry.,  7 
Ry.  &  Can.  Traff.  Cas.  99. 

Passenger  Traffic  —  Covered  Footpath 


between  Two  Stations.] — Two  railway  companies 
ran  trains  to  M.,  and  each  had  a  station  there. 
The  stations  were  half  a  mile  apart,  and  were  con- 
nected by  a  line  of  railway  belonging  to  one  of 
such  companies  and  which  was  used  for  goods 
only.  On  an  application  to  the  court  for  an 
order  enjoining  the  two  companies  (i.)  to  afford 
to  the  public  the  advantages  which  ought  to  be 
derived  by  means  of  the  continuous  lines  at  and 
through  M.  of  the  two  companies  between 
stations  on  their  respective  railways  and  to 
provide  through  passenger  trains  and  through 
booking  of  passengers  over  such  continuous  lines, 
(ii.)  to  modify  and  arrange  the  times  of  arrival 
and  departure  of  trains  belonging  to  each  of  the 
two  companies  respectively,  at  and  from  M.,  so 
as  to  allow  passengers  travelling  by  trains  of 
the   one  company  to  avail  themselves  of  the 
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other  company's  trains  without  delay  or  incon- 
venience and  without  change  of  carriage  : — The 
court  held  that  an  order  for  reasonable  facilities, 
without  specifying  what  they  were,  must  issue, 
and  intimated  that  no  case  had  been  made  out 
of  public  necessity  which  would  justify  the 
court  in  requiring  the  companies  to  work  a 
through  service  f of  trains,  or  even  of  carriages, 
from  the  one  system  to  the  other,  and  further 
intimated  that  if  the  two  companies  complied 
with  such  order  by  making  a  good  covered  foot- 
path between  the  two  stations,  and  by  providing 
the  necessary  porterage  to  accommodate  persons 
with  luggage  desiring  to  pass  from  the  one  to  the 
other,  and  by  establishing  through  booking,  they 
would  amply  meet  the  necessities  of  the  existing 
traflSic.  Sussex  Cuunty  Ccnmcil  v.  X.,  B.  ^'  5.  C, 
By. J  8  Ry.  &  Can.  Traff.  Cas.  17. 


Interchange  of  Traffic — Continnons  Line 


of  Bailway.] — The  D.  railway  company,  by  means 
of  a  loop  line  and  junction  ynth  the  M.  railway 
company,  formed  a  continuous  line  of  railway 
communication,  connecting  towns  and  places  on 
the  D.  railway  with  places  in  the  south  of  Ireland 
situated  on  the  G.  S.  railway  company's  lines. 
Althoughi  the  junction  had  been  passed  by  the 
board  of  trade  as  safe  for  passenger  traffic 
the  M.  railway  company  refused  to  exchange 
traffic  there  or  allow  it  to  be  used,  on  the  ground 
that  such  junction  was  unsafe  for  passenger 
traffic,  and  ako  that  trains  coming  over  the  loop 
line  and  junction  would  unreasonably  interfere 
with  their  own  traffic.  The  court  held  that  the 
D.  railway  company  were  entitled  to  a  general 
order  for  facilities,  as  it  was  proved  that  traffic 
forwarded  by  the  loop  line  would  not  be  an 
unreasonable  interference  with  the  M.  railway 
company's  traffic  at  that  particular  place.  This 
loop  line  and  junction  being  likely  to  be  of 
public  service  and  benefit,  and  having  been 
made  under  statutory  powers  and  sanctioned  by 
the  board  of  trade,  the  court  refused  to  presume 
against  the  security  of  the  line.  Buhlin.  Wich- 
low.and  Wexford  By.  y.  Midland  Great  WesterJi 
By.,  8  Ry.  &  Can.  Traff.  Cas.  39. 

Merchandise  Traffic — Forwarding  Traffic 


— ContinnonB  Line  of  Bailway.  J — A  steampacket 
company  had  their  wharf  connected  by  a  horse 
tramway  with  a  branch  of  the  M.  railway  com- 
pany's railway.  The  S.  railway  company  had 
running  powers  over  the  M.  company's  railway 
to  a  junction  with  such  branch.  An  arrangement 
was  made  for  carrying  the  traffic  inwards  and 
outwards  between  the  S.  company's  railway  and 
the  steampacket  company's  wharf  by  the  S.'  com- 
pany bringing  the  wagoias  to  the  junction  with 
the  M.  company's  branch  line,  where  the  wagons 
were  detached  and  shunted  and  delivered  to  the 
M.  company,  who  hauled  them  by  horse  power 
along  their  line  and  the  tramwayand  delivered 
them  at  the  steampacket  company's  wharf. 
This  arrangement  continued  for  ten  years  with- 
out complaints  from  anyone.  At  the  end  of  that 
period  the  M.  Railway  company  notified  the 
steampacket  company  that  they  could  not  con- 
tinue such  interchange  of  the  traffic.  The  steam- 
packet company  applied  for  an  order  that  the 
M.  railway  company  afford  them  all  reasonable 
facilities  for  the  receiving  and  forwarding  and 
delivering  of  through  traffic,  and  that  the 
existing  arrangements  and  facilities  should  be 
declared  to  be  reasonable.  The  M.  railway  com- 
pany made  no  offer  of  other  facilities  of  equal 


value  in  place  of  those  they  sought  to  withdraw, 
and  it  was  proved  that  the  traffic  could  be 
exchanged  at  the  point  of  junction  with  ease  and 
safety : — Held,  that  the  aforesaid  arrangement 
was  a  due  and  reasonable  facility  for  dealing 
with  the  traffic,  and  that  the  facilities  should 
continue  to  be  afforded.  CUy  of  Dublin  Steam 
Packet  Co.  v.  Midland  Great  Western  By^  8 
Ry.  &  Can.  Traff.  Cas.  1. 

Paeeenger  Traffic  —  Continnone  line — 


Application  by  Owning  against  Working  Com- 
pany.]— Where  an  agreement  between  two  rail- 
way companies  does  not  provide  for  the  carrying 
of  through  passenger  and  coaching  traffic,  the 
commissionei's  have  jurisdiction  to  entertain  an 
application  under  s.  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  for  an  order  to  afford  due 
and  reasonable  facilities  for  such  traffic.  That 
the  applicants  for  such  an  order  are  the  own- 
ing railway  company,  and  the  defendants  the 
working  railway  company,  does  not  of  itself 
prevent  such  an  application  under  the  RailT**ay 
and  Canal  Traffic  Acts  being  entertained.  SoU 
tvay  Junctian  By.  v.  Caledonia?i  By.^  8  Ry.  Is, 
Can.  Traff.  Cas.  177. 

Bates  and  Charges.] — Seemtm. 

2.  Rates  and  Charoes. 

Bestraining  Excessive  Charges.] — The  mere 
fact  that  railway  companies  make  charges  for 
the  conveyance  of  passengers  in  excess  of  those 
authorised  by  their  special  acts,  but  without  any 
undue  preference,  is  not  a  breach  of  their  obli- 
gation under  the  Railway  and  Canal  Traffic 
Act,  1854,  s.  2,  to  "afford  according  to  their 
respective  powers  all  reasonable  facilities  for 
the  receiving  and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and 
canaLs  belonging  to  or  worked  by  such  companies 
respectively,  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles."  And  the 
railway  commissioners  have  no  jurisdiction  to 
grant  an  injunction  to  restrain  the  making  of  such 
excessive  charges.  G.  W.  By.  v.  Bailway  Com- 
missioners, Brown,  In  re,  50  L.  J.,  Q.  B.  483 ;  7 
Q.  B.  D.  182  ;  45  L.  T.  206  ;  29  W.  R.  901  ;  46 

J.  L.  do^— L*.  A. 

Semble,  per  Brett,  L.J.,  and  Cotton,  L.J., 
that  if  the  overcharges  were  of  such  an  amount 
and  of  such  a  nature  that  they  had  the  effect,  or 
it  could  be  presumed  that  they  were  made  with 
the  intention,  of  preventing  the  use  by  passen- 
gers of  particular  trains  and  stations,  the  com- 
missioners might  have  jurisdiction  to  entertain 
a  complaint  in  respect  of  them  as  being  a  refusal 
of  "  facilities  "  within  the  meaning  of  the  Rail- 
way and  Canal  Traffic  Act,  1854,  s.  2.    lb. 

The  words  in  s.  2  of  the  Railway  and  Canal 
Traffic  Act,  "  every  railway  company  shall 
afford  all  due  and  reasonable  facilities  for  the 
receiving  and  forwarding  of  traffic,"  do  not  refer 
to  the  fares  charged  for  passenger  traffic — per 
Bramwell,  L.J.    lb. 

The  mere  refusal  by  a  railway  company  to 
receive  and  forward  the  traffic  of  persons  in 
general  except  upon  prepayment  of  chai-ges 
somewhat  in  excess  of  the  maximum  authorised 
rates  is  not  a  denial  of  "  reasonable  facilities," 
nor  subjecting  the  senders  of  such  traffic  to 
"undue  or  unreasonable  prejudice  or  disadvan- 
tage "  within  the  meaning  of  the  Railway  and 
Canal  Traffic  Act,  1854,  s.  2,  or  the  Regulation 
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of  Railways  Act,  1873,  and  the  railway  commis- 
sioners have  no  jurisdiction  under  those  acts  to 
restrain  a  railway  company  from  making  such 
charges,  and  cannot  give  themselves  jurisdiction 
by  finding  as  a  fact  that  the  demand  of  prepay- 
ment of  such  charges  is  a  denial  of  **  reasonable 
facilities'*  or  subjecting  persons  or  their  traffic 
to  "undue  or  unreasonable  prejudice  or  disad- 
vantage" within  s.  2  of  the  act  of  1854.  Beg.  v. 
DUthigton  Ir&n  Co,,  68  L.  J.,  Q.  B.  233;  22 
Q.  B.  D.  642 ;  60  L.  T.  606 ;  37  W.  R.  446 ;  6 
Ry.  &  Can.  Traff.  Cas.  108  ;  63  J.  P.  533. 

Inequality  of  Duet — ^Railway  and  Book  Com- 
pany. ] — The  duties  imposed  on  railway  companies 
by  the  Railway  and  Canal  Traffic  Act,  1854,  s.  2, 
are  confined  to  traffic ;  therefore,  the  railway 
commissioners  have  no  jurisdiction  to  determine 
complaints  against  a  railway  and  dock  company 
for  inequality  of  dues  levied  in  respect  of  a  dock 
forming  a  distinct  part  of  their  undertaking, 
although  such  company  be  also  owners  of  other 
docks  not  distinct  from  but  connected  with  their 
railway..  Ea^t  and  West  India  Dock  Co.  v.  Shaw^ 
Sacill  ^-  Co.,  57  L.  J.,  Ch.  1038  ;  39  Ch.  D.  624  ; 
60  L.  T.  142  ;  6  Ry.  &  Can.  Traff.  Cas.  94. 

Inorease  of  Bates — TTnreaaonahleness   of.] — 

Upon  a  complaint  under  the  Railway  and  Canal 
Traffic  Act,  1 894,  s.  1 ,  that  a  railway  company  had, 
since  1st  January,  1893,  unreasonably  increased 
their  rates  for  coal  for  shipment  from  the  appli- 
cants* colliery  to  the  Tyne  Dock  and  Sunderland 
by  an  addition  of  bd.  to  the  rate  per  ton  : — Held, 
that  the  increase  was  not  unreasonable,  the  rail- 
way company  having  proved  that  the  cost  of 
working  the  applicants*  traffic  had  increased  by 
certain  detailed  items.  Charlaw  and  Sacriston 
CUllerieis  Co.  v.  .V.  E.  Ry.,  9  Ry.  &  Can.  Traff. 
Cas.  140. 


JuriBdiction— Traders*   Complaint — Car. 


tage  Charges  outside  Terminal  Station — Inorease 
sinee  Given  Date.] — The  decision  of  a  dispute 
between  traders  and  a  railway  company  relating 
to  the  increase  of  charges  for  cartage  outside 
a  terminal  station  since  December  31,  1892, 
is  by  s.  1  of  the  Railway  and  Canal  Traffic 
Act,  1894,  within  the  jurisdiction  of  the  railwav 
commissioners,  and  is  not  confined  by  the  5tn 
section  of  the  schedule  of  the  London  and 
North  Western  Railway  Company  (Rates  and 
Charges)  Order  Confirmation  Act,  1891,  to  the 
decision  of  an  arbitrator  appointed  by  the  board 
of  trade.  MattHon  House  Association  v.  L.  ^'  N.  W. 
Ry.,  65  L.  J.,  Q.  B.  209  ;  [1896]  1  Q.  B.  273  ;  74 
L.  T.  463  ;  9  Ry.  &  Can.  Traff.  Cas.  174. 

By  Railway  Companies  jointly — Joinder 


of  Respondents.] — ^Where  a  complaint  is  made 
under  the  1st  section  of  the  Railway  and  Canal 
Traffic  Act,  1894,  that  a  rate  increased  by  a 
railway  company  jointly  with  other  railway 
companies  since  the  31st  of  December,  1892,  is 
unreasonable,  the  complainant  must  join  all  the 
railway  compa^nies  concerned  as  respondents  to 
the  complaint.  Mapperley  Chllieyy  Co.  v.  Mid- 
land Ry..  65  L.  J.,  Q.  B.  272  ;  9  Ry.  &  Can. 
Traff.  Cas.  147. 


Bates  Raised  sinoe  Beeemher  31,  1892 — 


Presumption  of  Reasonableness — Jnstiiloation  of 
Inorease.] — The  Railway  and  Canal  Traffic  Act, 
1894,  8. 1,  applies  retrospectively  to  increase  of 
rates  since  the  last  day  of  December,  1892.  On 
January  1,  1893,  a  railway  company  raised  their 


rate  for  the  carriage  of  coal,  but  not  to  the  maxi- 
mum. Prior  to  the  passing  of  the  act  of  1894 
all  rates  below  the  maxima  for  their  class  were 
presumed  to  be  reasonable  : — Held  that  s.  1,  in 
the  case  of  rates  raised  after  the  last  day  of 
December,  1892,  removed  that  presumption,  and 
cast  upon  railway  companies  the  onus  of  shewing 
that  the  increase  was  reasonable,  but  did  not 
limit  their  justification  of  the  increase  to  circum- 
stances arising  after  the  date  named  in  the  act. 
The  presumption  that  the  old  rate  was  high 
enough  might  be  rebutted  by  shewing  that  tbe 
expense  of  performing  the  service  had  increased. 
Riekett,  Smith  4*  Co.  v.  Midland  Ry.,  65  L.  J., 
Q.  B.  274 ;  [1896]  1  Q.  B.  260  ;  9  Ry.  &  Can. 
Traff.  Cas.  107. 


Complaint  by  Traders'  Assooiation— Rates 


TTnreasonably  Inereased.] — A  complaint  may  be 
made  to  the  railway  commissioners  by  a  traders* 
association  within  s.  7  of  the  Railway  and  Canal 
Traffic  Act,  1888,  without  proof  that  there  has 
been  any  complaint  to  the  association  by  any 
particular  traders,  or  that  the  association  repre- 
sents individuals  who  ai'e  aggrieved.  Manmm 
House  Association  v.  G.  W.  Ry.,  64  L.  J.,  Q.  B. 
434  ;  [1895]  2  Q.  B.  141  ;  14  R.  429  ;  72  L.  T. 
623  ;  9  Ry.  &  Can.  Traff.  Cas.  68--C.  A. 

Such  an  association  may  complain,  under  s.  1 
of  the  Railway  and  Canal  Traffic  Act,  1894,  that 
a  railway  company  has  unreasonably  increased 
its  rates,  although  it  cannot  be  liable  to  pay  to 
the  company,  under  sub-s.  4  of  that  section,  any 
sum  in  respect  of  the  rates  complained  of,  that 
sub-section  not  applying  to  a  complaint  by  an 
association  which  is  proceeding  under  s.  7  of  the 
act  of  1888,  and  is  not  itself  aggrieved  by  the 
increased  charges.    Jb. 

Partienlars — Karnes  of  Traders  Repre- 


sented by  Applicants.] — Upon  a  complaint  made 
by  a  traders*  association,  certified  under  s.  7  of  the 
act  of  1888,  to  the  railway  commissioners  that  the 
rates  in  respect  of  general  classes  of  goods  have 
been  unreasonably  increased  by  a  railway  com- 
pany, the  association  will  not  be  ordered  to  give 
particulars  as  to  the  names  of  the  traders  whom 
it  i-epresents,  or  in  respect  of  what  particular 
articles  the  rates  are  alleged  by  it  to  have  been 
unreasonably  increased.    lb. 

TTneqnal  Bates — ^BifTerential  Bates — Interests 
of  "the  pnblic.*'] — The  public  referred  to  in 
s.  27  of  the  Railway  and  Canal  Traffic  Act,  1888, 
is  the  public  of  the  locality  or  district  affected, 
and  any  considerable  proportion  of  the  poi)ula- 
tion  in  general,  as  opposed  to  an  individual  or 
association  of  individuals,  will  satisfy  the  descrip- 
tion. Liverpool  Corn  Traders^  Association  v. 
G.  W.  Ry.,  8  Ry.  &  Can.  Traff.  Cas.  114— C.  A. 


Leave  to  appear — Kot  **in  opposition 


■2 


— An  application  by  the  Gloucester  Chamber 
Commerce  under  s.  7  of  the  Railway  and  Canal 
Traffic  Act,  1888,  asking  leave  to  appear  at  the 
hearing  of  the  case,  was  refused  because  they 
were  not  prepared  to  say  whether  it  was  *'in 
opposition  "  or  not  that  they  desired  to  appear. 
lb. 

Altering  Tolls  flzed  by  Statute — ^Absence  of 
Party  interested.] — Under  an  act  in  1846  the 
B.  canal  company  were  authorised  to  charge 
certain  tolls,  rates  and  dues  for  goods  traffic  in 
respect  of  the  canals  and  other  works  of  the 
company,  and  were  prohibited  from  making  an 
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oitler  to  reduce,  advance  or  otherwise  vary  all  or 
any  of  such  tolls,  rates  or  dues,  without  the 
consent  of  a  railway  company,  who  guaranteed 
that,  if  the  income  of  the  canal  company  in  any 
year  was  insuflBcient  to  pay  a  dividend  of  41.  per 
cent,  on  the  capital  of  the  canal  company,  the 
railway  company  would  make  up  the  deficiency. 
The  B.  canal  company  was  one  link  in  a  chain 
of  canals  owned  by  various  companies,  and 
forming  a  continuous  line  of  navigation  between 
two  points.  In  pursuance  of  an  application 
made  to  them  by  one  of  those  companies,  the 
railway  commissioners,  under  the  Hegulation  of 
Kailways  Act,  1873,  s.  11,  made  an  order  allow- 
ing through  rates  for  goods  traffic  between  those 
two  points,  the  effect  of  which  would  be  to 
reduce  the  tolls  of  the  B.  canal  company  below 
the  maximum  allowed  by  the  act  of  1846,  and 
below  the  amounts  theretofore  charged  by  the 
company.  The  railway  company  were  not  repre- 
sented before  the  commissioners,  and  did  not 
consent  to  the  order  or  to  any  varitttion  of  the 
tolls  : — Held,  that  the  order  was  made  without 
juris* liction,  and  must  be  restrained  by  prohibi- 
tion. By  Kelly,  C.B.,  because  the  commissioners 
could  not  make  an  oixler  affecting  the  liability 
of  the  railway  company  under  their  guarantee 
without  at  least  hearing  them.  By  Pollock,  B., 
and  Hawkins,  J.,  because  the  consent  of  the 
railway  company  had  not  been  obtained,  and 
the  Regulation  of  Railways  Act,  1873,  gave  the 
commissioners  no  power  without  such  consent  to 
reduce  the  tolls,  rates  or  dues  as  authorised  by 
the  act  of  1846.  Warwick  Ctnal  Co.  v.  Birming- 
ham Caiuil  Co.f  48  L.  J.,  Ex.  550 ;  5  Ex.  D.  1  ; 
40  L.  T.  846. 

Disieotioxi  of  Batei — Charge  for  ConveyaiLoe 
only — Suffloiency  of  AoeoTint.J — A  railway  com- 
pany making  a  single  charge  to  a  trader  for 
conveyance  of  traffic  within  the  maximum  rate 
is  bound,  in  answer  to  an  application  by  the 
trader  under  s.  33,  sub-s.  3,  of  the  Railway  and 
Canal  Traffic  Act,  1888,  to  render  an  account 
distinguishing  the  charge  for  conveyance  from 
other  charges,  if  any  ;  but  if,  in  the  return  of 
such  an  account,  the  railway  company  make  a 
formal  statement  that  the  whole  charge  is  for 
conveyance,  and  no  charge  is  shewn  for  any 
other  services,  that  is  a  sufficient  answer  to  the 
application,  ^'ew  Union  Mill  Co.  v.  G,  W.  Hy.^ 
65  L.  J.,  Q.  B.  493 ;  [1896]  2  Q.  B.  290  ;  74  L.  T. 
791  ;  9  Ry.  &  Can.  Traff.  Cas.  162. 


CuBtomers'  Sidings  forming  no  part  of 


the  Regulation  of  Railways  Act,  1873,  by  calling 
such  acceptance  of  the  traffic  "  quoting  a  rate  " 
to  such  foreign  station.  The  commission  ooart 
have  power,  under  this  section,  to  order  the 
division  by  the  booking  company  of  through 
rates  for  the  information  of  customers,  where 
the  booking  company  has  the  information  neces- 
sary for  such  division.  Pelsall  Coal  Co.  t.  L.  jy 
JV.  \V.  Ry.,  23  Q.  B.  D.  636 ;  61  L.  T.  257  ;  7 
Ry.  k  Can.  Traff.  Cas.  1. 


*'  Penoni     Intareited  '*  —  Competitivo 


Station.] — The  power  to  dissect  rates  contained 
in  8.  14  of  the  Regulation  of  Railways  Act,  1873, 
does  not  apply  to  sidings  and  junctions  belong- 
ing to  customers  that  form  no  part  of  a  station 
belonging  to  a  railway,  and  the  court  has  no 
jurisdiction  under  s.  34  of  the  Railway  and  Canal 
Traffic  Act,  1888,  to  order  dissection  of  rates  in 
books  kept  at  the  stations  nearest  these  sidings 
and  junctions  in  accordance  with  the  last- 
mentioned  section.  PeUall  Coal  Co.  v.  L.  <J* 
iV.  W.  Ry.,  7  Ry.  &  Can.  Traff.  Cas.  36. 


Booking  to  Foreign   Station — ^Throngh 


Bates — Qnoting  a  Bate.] — Where  a  railway 
makes  a  practice  of  regularly  accepting  goods  of 
their  customers  on  definite  teims  to  be  conveyed 
from  a  station  on  their  own  system  to  a  station 
on  a  foreign  system,  they  are  to  be  held  to 
"  book "  to  such  foreign  station ;  and  cannot 
evade  their  duties  and  liabilities,  under  s.  14  of 


Bates — Praotioe.] — Any  person  who  makes  out 
by  proi>er  evidence  that  the  rates  which  he  seeks. 
to  have  divided  are  really  and  substantially 
competitive  rates  with  his  own  is  a  *'  person 
interested"  within  the  meaning  of  s.  14,  and  is 
entitled  to  have  such  rates  divided  for  his  infor- 
mation. Applicants  claiming  to  be  persons 
interested  and  to  have  the  information  afforded 
to  them,  must  make  out  their  interest,  by  proper 
and  legal  evidence,  before  the  court  Mill  make 
an  order  for  such  information.    lb. 


<t 


Person  Interested" — Private  Braneh 
Bailway.] — The  applicant,  the  OMTier  of  a  branch 
railway  communicating  with  the  defendants' 
line,  collected  and  loaded  goods  upon  trucks,  and 
then  handed  over  such  trucks  to  the  defendants 
at  the  junction  with  their  line  ;  she  also  received 
from  the  defendants,  at  the  junction,  traffic  for 
delivery  at  the  other  end  of  the  line : — Held, 
that  the  applicant  was  "a  person  interested" 
within  the  meaning  of  s.  14  of  the  Regulation 
of  Railways  Act,  1873,  and  that  she  was  entitled 
to  an  order  requiring  the  defendants  to  dis- 
tinguish the  rates  in  such  books  as  they  were  by 
statute  required  to  keep.  TomUngon  v.  L.  J* 
N.  W,  Ry.,  63  L.  T.  86  ;  7  Ry.  &  Can.  Traff.  Cas. 
22. 

Terminal  Aceommodation — Siding  Bent — ^Bea- 
sonableness  of  Cliarge — ^Liability  as  Carriers 
Ceasing.] — Sect.  5,  sub-s.  4,  of  the  Railway 
Kates  Confirmation  Acts,  1891  and  1892,  gives 
railway  companies  power  to  impose  a  charge  of 
a  reasonable  sum  by  way  of  addition  to  the 
tonnage  rate  for  (inter  alia)  the  use  or  occupa- 
tion of  any  accommodation  for  such  period  as 
may  be  reasonably  necessary  for  enabling  the 
company  to  deal  with  the  merchandise  as  carriers 
thereof,  or  the  consignor  or  consignee  to  give  or 
take  delivery.  The  coal  traffic  on  a  certain  rail- 
way was  conveyed  in  waggons  belonging  to  the 
tradera  themselves,  and  the  practice  was  for  the 
railway  company  to  allow  the  waggons,  on  their 
arrival  with  coal  at  the  terminal  station,  to 
remain  on  the  company's  sidings  for  an  indefinite 
time  until  the  consignees  had  discharged  the  coal 
from  the  waggons,  and  no  charge  was  made  for 
siding  rent  beyond  the  conveyance  rate  and  the 
station  terminal.  Owing  to  the  increase  of  traffic 
the  company,  under  the  above  section,  imix)sed  a 
new  charge  for  siding  rent  of  6d.  a  day  per 
waggon  for  each  day  the  waggon  continued  on 
the  sidings  after  the  expiration  of  four  days : — 
Held,  that  four  days  was  a  sufficient  time  during 
which  the  obligation  of  the  company  as  carriers 
should  continue ;  that,  as  the  statute  gave  the 
company  power  to  make  a  charge  for  accommo- 
dation after  their  duty  as  carriers  had  ended,  the 
charge  for  siding  rent  was  not  a  direct  or  indirect 
increase  of  any  rate  or  charge  within  the  meaning 
of  s.  1  of  the  Railway  and  Canal  Traffic  Act, 
1894,  and  that  the  company  therefore  were  not 
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called  upon  to  justify  the  same ;  but  that  the 
reasoDableness  of  the  amount  of  such  charge  in 
any  individual  case  was  a  matter,  not  for  the 
court,  but  for  an  arbitrator  appointed  by  the 
board  of  trade.  Manchcgter  aiid  Xorthern 
Counti4!s  Federation  y.Laticaghirf  and  Yorkshire 
Jiy.,  76  L.  T.  786. 

Detention  of  Waggoni  under  Load — Cliarg^ 
for  Aeoommodation  after  Conveyance.  ]— Sect.  5 

of  the  schedule  to  the  Midland  Railway  Company 
(Rates  and  Charges)  Order  Confirmation  Act, 
1891,  enacts  that  the  company  may  charge,  in 
addition  to  the  tonnage  rate,  a  reasonable  sum 
for  certain  services  rendered  to  a  trader  at  his 
request  or  for  his  convenience,  including  (inter 
alia)  the  detention  of  trucks,  or  the  use  and 
occupation  of  any  accommodation  before  or  after 
conveyance,  beyond  such  period  as  shall  be 
reasonably  necessary  for  enabling  the  consignee 
to  take  delivery  thereof,  and  services  rendered 
in  connection  with  such  use  and  occupation  ; 
and  further,  that  any  difference  arising  under 
such  section  shall  be  determined  by  an  arbitrator 
to  be  appointed  by  the  board  of  trade  at  the 
instance  of  either  party.  The  railway  commis- 
sioners having  been  appointed  to  determine  a 
difference  which  had  arisen  between  the  Midland 
Railway  Co.  and  S. : — Held,  that  the  sum  of  6d.  per 
day  per  waggon  was  a  reasonable  sum  to  be 
charged  by  the  Midland  Railway  Co.  to  S.  for 
the  use  and  occupation  of  any  accommodation  by 
waggons  under  load  after  four  days,  exclusive  of 
the  day  of  their  arrival,  and  for  services  rendered 
by  the  railway  company  in  respect  of  such  use 
and  occupation.  Midland  Ry,  v.  SillSj  9  Ry.  & 
Can.  Traff.  Cas.  161. 

I 

Bebate  on  Sidings'  Bates — Station  Aeoommo- 
dation and  TermSud  Services.]  —  Sect.  4  of 
the  Railway  and  Canal  Traffic  Act,  1894  (which 
provides  for  a  rebate  being  allowed  by  a  railway 
company  in  respect  of  merchandise  receivetl  or 
delivered  by  the  company  at  any  siding  or  branch 
railway  not  belonging  to  the  company),  gives  a 
rebate  in  proportion  to  the  extent  the  railway 
company  clo  not  provide  station  accommodation 
or  perform  terminal  services,  and  the  jurisdiction 
of  the  railway  commissioners  is  not  ousted  on 
proof  of  the  fact  that  the  terminal  service,  e.g. 
covering,  is  performed  by  the  railway  company. 
Pideock  V.  Manchetter^  Sheffield  and  Lincoln- 
shire  Ry.,  9  Ry.  &  Can.  Traff.  Cas.  45. 

The  Birmingham  Corporation  had  coal  con- 
signetl  to  them  anddeliveretl  by  the  railway  com- 
pany at  (1)  the  corporation's  private  siding  at 
Saltley,  (2)  the  railway  company's  station  at 
Lawley  street.  The  rates  charged  by  the  com- 
pany to  the  applicants  for  the  carriage  of  coal  to 
the  Saltley  siding  were  the  same  as  the  rates 
charged  for  the  carriage  of  coal  from  the  same 
points  of  departure  to  Lawley  street  station. 
Upon  an  application  to  determine  what  was  a 
just  and  reasonable  rebate  to  be  made  from  the 
rates  charged  by  the  company  for  the  carriage  of 
coal  to  the  Saltley  siding: — Held,  that  the  fact  that 
the  company  performed  for  the  applicants  various 
sei-vices  at  Saltley  siding  for  which  they  were 
entitled  to  charge  under  s.  6  of  the  schedule  to 
the  Railway  Rates  and  Charges  Order  Confir- 
mation Acts,  1891  and  1892,  might  be  used  by  the 
company  if  not  as  a  defence  as  a  set-off  to  a 
claim  for  a  rebate  under  s.  4  of  the  Railway  and 
Canal  Traffic  Act,  1894  ;  and  that  it  having  been 
proved  that  the  value  of  the  services  received 


by  the  applicants  at  the  Saltley  siding  were  at 
least  as  great  as  the  value  of  the  services  received  at 
Lawley  street  station,  the  rates  might  fairly  be 
equal  in  both  cases.  jUirmingham  (Wporatioih 
V.  Midland  Ry.,  9  Ry.  &  Can.  Traff.  Cas.  165. 

Volnntary  Bate.] — At  the  request  of  the  appli- 
cants the  Midland  Railway  Co.  made  arrange- 
ments for  the  transit  of  grain  traffic  at  a  certain 
rate  "  without  rebate  "  over  its  own  line  anti  the 
North  Western  Railway  Co.'s  line  to  the  junction 
with  the  applicants''  sidings.  The  applicants 
applied  under  s.  4  of  the  Railway  antl  Canal 
Traffic  Act,  1894,  for  a  rebate  from  the  rate 
charged  for  their  traffic  so  delivered,  in  respect 
that  the  railway  companies  did  not  provide 
station  accommodation  or  perform  terminal  ser- 
vices : — Held  (1)  that  the  applicants  were  not 
entitled  to  the  benefit  of  s.  4,  as  their  tmffic  was 
carried  over  the  lines  of  the  two  railway  com- 
panies at  a  voluntary  rate,  a  rate,  therefore,  which, 
if  the  applicants  accepted  it  at  all,  they  must 
accept  on  the  conditions  offered  ;  (2)  that  as  by 
the  terms  of  the  contract  the  applicants'  traffic 
was  not  to  be  delivered  at  or  near  the  Midland 
Co.'s  terminal  station,  but  at  a  siding  off  the 
Midland  Co.'s  system  altogether,  where  they 
charged  no  one  for  station  accommodation  or 
terminal  services,  the  commissioners  had  no 
jurisdiction  to  deal  with  the  case  under  s.  4. 
}yatson,  Todd  <5'  Co.  v.  Midland  Ry.  and  L.  ^' 
iV.  W,  Ry.,  9  Ry.  &  Can.  Traff.  Cas.  90— C.  A. 


3.  Arbitbation  by. 

Jurisdiction.] — Before  the  H.  railway  com- 
pany was  formed,  B.,  pur)X)rting  to  act  on  its 
behalf,  entered  into  an  agreement  with  two 
other  companies  for  the  working  of  the  H.  rail- 
way. When  the  H.  company  was  formed  and 
obtained  its  private  act,  the  following  section 
was  contained  in  it :  *'  The  heads  of  agreement, 
bearing  date  April  29,  1865,  between  B.  on 
behalf  of  the  H.  company ;  C.  on  behalf  of  the 
Midland  Railway  Company ;  and  Y.  on  behalf 
of  the  Great  Western  Railway  Company  ;  which 
heads  of  agreement  are  set  forth  in  schedule  1 
to  this  act,  are  hereby  confirmed  and  made 
binding  on  the  said  companies  i-espectively." 
By  clause  18  of  the  agreement  in  the  schedule, 
"all  difftsrences  between  the  three  companies, 
or  any  two  of  them,  and  all  questions  as  to  the 
carrying  into  effect  of  the  provisions  of  this 
arrangement,  shall  be  determined  by  arbitration 
under  the  Railway  Companies  Arbitration  Act. 
1859."  By  8.  8  of  the  Regulation  of  Railways 
Act,  1873,  it  is  provided  that  *'  where  any  diffe- 
rence between  railway  companies  ...  is,  under 
the  provisions  of  any  general  or  special  act,  .  .  . 
required  or  authorised  to  be  referred  to  arbitra- 
tion, such  difference  shall,  at  the  instance  of  any 
company  party  to  the  difference,  and  with  the 
consent  of  the  railway  commissioners,  be  referred 
to  the  commissioners  for  their  decision  in  lieu  of 
being  referred  to  arbitration."  The  H.  company 
applied  to  the  commissioners  for  an  order  enjoin- 
ing the  Great  Western  and  Midland  Railway 
companies  to  work  the  H.  line,  and  the  Great 
Western  Company  objected  that  the  H.  company 
had  not  constructed  certain  platforms  : — Held, 
by  A.  L.  Smith,  J.  (Grove,  J.,  dubitante),  that 
the  provision  of  the  agreement  requiring  nil 
differences  to  be  referred  to  arbitration  was  not, 
although  made  binding  by  the  act,  a  provision 
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of  any  general  or  special  act,  within  s.  8  of  the 
Act  of  1873,  and  that  the  railway  commissioners 
hacl,  therefore,  no  jurisdiction.  G.  W,  Ry,  v. 
Halesovoen  Ry.,  62  L.  J.,  Q.  B.  473  ;  48  L.  T.  710  ; 
4  Ry.  &  Can,  TraflE.  Cas.  224. 

By  clause  1  of  the  agreement,  "  the  H.  com- 
pany agree,  at  their  own  expense,  to  make  and 
complete  the  railways,  stations,  buildings  and 
works  by  this  act  authorised,  including  a  termi- 
nal station  at  H.,  with  the  necessary  conveni- 
ences thereto,  and  proper  sidings  at  the  junction 
with  the  Midland  Railway  for  the  convenient 
interchange  of  traffic  in  passengers  and  goods,  to 
the  satisfaction  of  the  respective  engineers  of 
the  three  abovenamcd  companies  ;  or,  in  case  of 
their  difference,  to  the  satisfaction  of  an  engineer 
to  be  appointed  by  the  board  of  trade."  By 
clause  2,  "from  and  after  the  time  when  the 
railways  are  so  completed,  the  Midland  Com- 
pany and  the  Great  Western  Company,  at  ail 
times,  at  their  own  joint  expense  and  risk,  shall 
work  the  H.  line  "  : — Held,  that  the  question  as 
to  the  necessity  for  the  platforms  was  within 
clause  1,  and  that,  as  the  application  of  the  H. 
company  did  not,  and  could  not,  allege  that  the 
works  had  been  completed  to  the  satisfaction  of 
the  engineers,  clause  18  of  the  agreement  did  not 
apply,  that,  on  that  ground,  the  railway  commis- 
sioners had  no  jurisdiction,  and  that  the  H. 
company  should  be  prohibitisd  from  proceeding 
further  with  the  application.    Ih. 

Two  railway  companies  were  empowered   hy 
a  special  act   to   enter   into  a  working  agree- 
ment, but  no  provision  was   made  respecting 
arbitration.    The  agreement  made  under  this 
act  contained  a  clause  providing  that  any  diffe- 
rence between  the  companies  should  be  deter- 
mined by  arbitration,  in  accordance  with  the 
provisions  of  the  Railway  Arbitration  Act,  1859. 
Difference  having  arisen,  one  of  the  companies 
called  upon  the  railway  commissioners  to  decide 
the  differences  under  s.  8  of  the  Regulation  of 
Railways  Act,  1873.    The  other  company  accord- 
ingly issued  a  writ  for  an  injunction  against  the 
first  company,  which  was  amended  by  making 
the  railway  commissioners  parties,  and  asking 
for  a  prohibition : — Held,  that  the  railway  com- 
missioners had  no  jurisdiction  to  undertake  the 
arbitration,  and  prohibition  was  issued  accord- 
ingly.   Stoker    Bay  Railway  and  Pier  Co,  v. 
X.  4'  8,  IF.  R.  (2  Ry.  &  Can.  Traff.  Cas.  14.3)  and 
Portpatrick  Ry.  v.  Caledonian  Ry.  (3  Ry.  &  Can. 
Traff.  Cas.  189)  disapproved.  O.  W,  Ry,  v.  Water- 
ford  and  Lim^irich  Ry.,  60  L.  J.,  Ch.  513  ;   17 
Ch.  D.  493  ;  44  L.  T.  723  ;  29  W.  R.  826— C.  A. 

The  clause  in  s.  8  of  the  Regulation  of  Rail- 
ways Act,  1873,  which  enables  one  party  to  apply 
for  the  arbiti*ation  of  the  railway  commissioners, 
"where  any  difference  between  railway  com- 
panies is,  under  the  provisions  of  any  general  or 
special  act,  required  or  authorised  to  be  referred 
to  arbitration,"  does  not  apply  to  all  cases  in 
which  the  agreement  under  which  the  difference 
has  arisen  has  been  made  under  the  provisions  of 
a  general  or  special  act,  but  only  to  cases  in 
which  the  specific  difference  has  been  required 
or  authorised  by  a  general  or  special  act  to  be 
referred  to  arbitration.    Jb, 

An  agreement  was  entered  into  between  two 
railway  companies,  one  of  the  clauses  of  which 
provided  that  all  questions  in  difference  arising 
out  of  the  agreement  should  be  determined  by 
arbitration  in  manner  provided  by  the  Railway 
Companies  Arbitration  Act,  1859.  A  private 
act  of  parliament  was  subsequently  passed,  in 


which  the  agreement  was  set  out  verbatim  as  a 
schedule,  and  it  was  provided  by  the  act  that 
the  scheduled  agreement  should  be  **  confirmed 
and  made  binding"  upon  the  parties  thereto. 
Differences  having  arisen,  one  of  the  companies 
applied  to  the  railway  commissioners  to  deter- 
mine the  questions  in  dispute  under  the  provisions 
of  the  Regulation  of  Raili/vays  Act,  1873.  The 
other  company  having  obtained  a  rule  nisi  for  a 
prohibition,  on  the  groimd  that  without  their 
consent  the  railway  commissioners  had  no  juris- 
diction to  entertain  the  application  : — Held,  that 
the  right  to  refer  differences  to  arbitration  was 
derived  from  the  agreement  itself ;  that  the 
difference  was  not  '*  required  or  authorised  to  be 
referred  to  arbitration  under  the  provisions  of 
any  general  or  special  act "  within  the  meaning 
of  s.  8  of  the  Regulation  of  Railways  Act,  1873., 
and  that  the  railway  commissioners  had  no  juris- 
diction to  undertake  the  arbitration.  Reg.  v. 
Midland  Ry.  or  O,  W,  Ry.,  56  L.  J.,  Q.  B.,  .=>S5 : 
19  Q.  B.  D.  540  ;  57  L.'T.  619  ;  36  W.  R.  270  ;  5 
Ry.  &  Can.  Traff.  Cas.  267  ;  51  J.  P.  550. 

Oauge  —  Setting  aside  Award.] — A  railway 
company,  in  accordance  with  the  provisions  of  an 
act  of  parliament,  altered  the  gauge  of  its  line, 
"  on  the  terms  of  its  being  paid  an  equitable 
portion  of  the  expense  thereof,  such  expense  and 
proportions  to  be  borne  by  the  several  comiuinies 
whose  interest  would  be  advanced  by  such  altera- 
tion "  ;  and  it  was  enacted  that  the  plaintiffs 
should  pay  to  the  defendants  such  proportion  of 
the  expense  as  should  be  agreed  upon  between 
the  parties ;  or,  in  case  of  their  differing,  as 
might  be  determined  by  the  award  of  the  rail- 
way coram issionere.    The  several  companie-*  not 
being  able  to  agree,  the  question  was  referred  to 
the  commissioners,  and  an  inquiry  was  by  them 
instituted,  at  which  no  person  on  behalf  of  the 
plaintiffs  attended,  and  at  which  it  appeared 
from  the  evidence  that  no  notice  was  formally 
given  them  to  attend,  but  at  which  the  exj>cnses 
of  the  alteration  were  divided  and  apportioned 
among  the  several  companies.    Notice  of    the 
award  by   the  commissioners  was  sent  to  the 
plaintiffs,   and    their    portion   of    the   expenses 
demanded,  but,  not  being  paid,  an  action  was 
commenced.     The  plaintiffs  impugned  the  fair- 
ness of  the  awaixl,  inasmuch  as  the  sum  demanded 
was  the  proportion  of  the  expense  for  seventy- 
one  miles  instead  of  for  four  only.     On  a  bill  by 
the  plaintiffs  to  set  aside  the  award,  and  to 
restrain  the  action  : — Held,  that  the  authority  of 
the  commissioners  to  make  the  award  having 
been  conferred  upon  them  by  act  of  parliament, 
the  court  had  no  jurisdiction  by  way  of  appeal  to 
set  it  aside ;  and  as  the  plaintiffs  had  subsequently 
had  recourse  to,  and  had  memorialised  the  com- 
missioners, the  bill  must  be  dismissed  with  coi^ts. 
Xewry  and  EnjiifhUleii  Ry,  v.  Ulster  Ry.,  2  Jur. 
(N.S.)  936  ;  4  W.  R.  781. 

4.  Practice. 

Power  to  state  Special  Case.] — On  the  hearing 
of  an  application  made  under  the  regulation  of 
Railways  Act,  1873,  s.  15,  the  railway  commis- 
sioners have  power  to  state  a  special  case  for  tbe 
opinion  of  the  High  Court.  Jfall  v.  L.,  B.  ^*  S.  C. 
Ry.,  15  Q.  B.  D.  505  ;  53  L.  T.  345 ;  5  Ry.  &  Can. 
Traff.  Cas.  28. 

Appeal  to  Court  of  Appeal  on  Case  stated.]— 

There  is  no  appeal  to  the  Court  of  Appeal  from 
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the  decision  of  a  divisional  court  upon  a  case 
stated  by  the  railway  commissioners  under  s.  26 
of  the  Regulation  of  Railways  Act,  1873,  even 
though  leave  to  appeal  has  been  given.  Sect.  45 
of  the  Judicature  Act,  1873,  does  not  apply  to 
appeals  from  the  railway  commissioners,  ffall  v. 
Z,,  B.  4'  S.  a  Ml/.,  56  L.  J.,  Q.  B.  328  ;  17  Q.  B.  D. 
230  :  54  L.  T.  713  ;  34  W.  R.  558  ;  5  Ry.  &  Can. 
Traff.  Cas.  28—0.  A. 

Bisoretion  as  to  Costi.J — The  railway  commis- 
sioners have  no  jurisdiction  under  the  Regulation 
of  Railways  Act,  1873,  s.  28,  to  order  a  railway 
company,  in  whose  favour  they  have  decided 
upon  an  application  to  them  against  such  com- 
panv,  to  pay  costs  to  the  unsuccessful  applicant. 
Foifer  v.  (^,  W.  By.,  51  L.  J..  Q.  B.  233  ;  8 
Q.  B.  D.  515  ;  46  L.  T.  74  ;  30  W.  R.  398  ;  4 
Ry.  A:  Can.  Traff.  Cas.  58— C.  A. 

Sect.  2  of  the  Railway  and  Canal  Traffic  Act, 
1894,  enacts  that  "in  proceedings  before  the  rail- 
way and  canal  commissioners,  other  than  dispates 
between  two  or  more  companies,  the  commis- 
sioners shall  not  have  power  to  award  costs  on 
either  side,  unless  they  are  of  opinion  that  either 
the  claim  or  the  defence  has  been  frivolous  and 
vexatious  "  : — Held,  that  this  section  dealt  only 
with  the  costs  of  the  case  itself  and  did  not  take 


that  a  general  demurrer  by  the  commissioners  to 
the  whole  declaration  should  be  allowed.  8,  -E- 
By.  V.  Bailway  Commijuwners,  50  L.  J.,  Q.  B. 
201  ;  6  Q.  B.  D.  586 ;  44  L.  T.  203 ;   45  J.  P. 

388. 

ProhiMtioxi.] — If  the  railway  commissioners- 
acted  beyond  tneir  powers,  prohibition  would  lie,, 
notwithstanding  the  power  of  the  court  of  com- 
mon pleas  over  railways  under  the  Railway  and 
Canal  Traffic  Act,  1854,  was  transferred  to  such 
commissioners  by  the  Regulation  of  Railways. 
Act,  1873.    lb. 

Mandamus — Special  Case— Question  of  Fact.] 
— Upon  an  application  for  a  mandamus  to  the- 
railway  commissioners  to  state  a  case  raising 
certain  points  of  law  for  the  consideration  of  the 
high  court,  where  it  appeal's  from  the  evidence 
that  it  was  possible  to  arrive  at  the  conclusions, 
contained  in  their  judgment,  the  court  will  not 
interfere.  Bhymnei/  Iron  Co.  y.  Rhymney  By..  6- 
Ry.  &  Can.  Traff.  Cas.  89— C.  A.  Affirming  53- 
J.  P.  309. 

Preyions  Beoisions  of  Bailway  Commission.] 

— The  decisions  of  the  railway  commission  since 
its   commencement  are  binding  on    the  court. 


awav  the  commissioners' DOwer  under  8   19  of  the    ^*^^<    Newbury,    and    Southawptmi    By,    v. 
r«nllv  '^^'X^^rTr.^rAr  1^^^^^  Y-Pv-^-^^^  ^.  4-  S.  W,  By.,  9  Ry.  &  Can. 


Railway  and  Canal  Traffic  Act,  1888,  to  deal 
with  the  costs  of  and  incidental  to  other  proceed- 
ing such  as  interlocutory  applications.  Bicltett, 
Smith  ^-  Co,  V.  Midland  By.,  9  Ry.  &  Can.  Traff. 
Cas.  107. 

Costs  of  Appeal.] — On  an  appeal  from  a 
decision  of  the  railway  commissioners  in  a  dis- 
pute other  than  between  two  or  more  companies, 
the  Court  of  Appeal  has  power  to  give  the  costs  of 
the  appeal  to  the  successful  party,  notwithstand- 
ing s.  2  of  the  Railway  and  Canal  Traffic  Act, 
1894.  Manjtion  JStnuie  Afutociatioti  v.  6.  W,  By,, 
64  L.  J.,  Q.  B.  434;  [1895]  2  Q.  B.  141;  14 
R.  429  ;  72  L.  T.  523 ;  9  Ry.  &  Can.  Traff.  Cas.  58 
— C.  A. 

Costs — Exchange  of  Traffic — Bonns  Payable.] 

— Upon  an  application  to  determine  the  amount 
of  bonus  to  be  paid  for  traffic  carried  over  the 
applicants'  railway,  the  applicants  made  exorbi- 
tant claims,  and  put  forward  tables  of  figures  full 
of  fallacies  and  inaccuracies,  the  court  ordered 
them  though  successful  to  pay  half  the  defen- 
dants' costs  on  the  ground  that  they  had  unduly 


Traff.  Cas.  210. 

5.  Other  Matters. 

Jurisdiction  to  revise  Working  Agreement  iik 
Pnblic  Interest.] — See  JIuddersJield  Corpora-^ 
tion  V.  O.  X,  By.,  ante,  col.  1497. 

TTndne  Preference.]— iS!?^  Carriers. 


H.  MINES  AND  MINERALS— iSi?tf  Mines. 
AND  Minerals. 

I.  PARLIAMENTARY  DEPOSIT— iSfe<? 
Parliament. 

J.  ABANDONMENT,    ARRANGEMENT, 
WINDING-UP,  AND  EXECUTION. 

1.  Abandonment. 

Branch  TTndertaking — Retnm  of  Deposit — 


protracted  the  inquiry.     Taff  Vale  By,  v.  Barry  ,  General  Assets.] -A  railway  company  in  1873 

Dock,  7  Ry.  &  Can.  Traff.  Cas.  41.  .  obtained  an  act  of  parhament  authorising  them 

•^  to  construct  a  branch  line,  the  parliamentaiy 

Some  Matters  within  and  some  withont  Juris-  ;  deposit  being  paid  by  B.,  who  was  the  principal 

diction.  1 — In  a  declaration  in  prohibition  by  a   proprietor  in  the  company,  and  the  act  contain- 


railway  company  against  the  i-ailway  commis 
sioners  it  appeared  that  a  complaint,  under  the 
Railway  and  Canal  Traffic  Act,  1854,  had  been 
made  to  the  commissioners  against  the  company, 
and  that  the  commissioners  proposed  to  order  cer- 
tain things  to  be  done  by  the  company  in  respect  of 
such  complaint,  and  that  the  company  denied  the 
jurisdiction  of  the  commissioners  to  hear  and 
determine  the  complaint  or  any  part  of  it,  and 
prayed  for  a  writ  to  prohibit  the  commissioners 
*'  from  further  proceeding  in  any  way  touching 
the  premises  before  them."  The  court  being  of 
opinion  that  the  commissioners  had  jurisdiction 
over  the  general  matter  of  the  complaint,  and 
that  they  had  jurisdiction  to  order  some  of  the 
things  they  proposed  ordering,  though  not  to 
order  the  others  : — Held  (Brett,  L.J.,  dissenting), 


ing  the  usual  provisions  for  return  of  the  deposit, 
if,  as  happened,  the  requirements  of  the  act  were 
not  complied  with.  In  1875,  a  receiver  of  the 
branch  undertaking  was  appointed,  and  in  1876,. 
an  act  was  obtained  extending  the  time  for  com- 
pletion of  the  line  to  May,  1881.  In  1880,  an 
act  was  obtained  for  the  abandonment  of  the 
undertaking,  providing  that  rights  to  compen- 
sation should  not  be  affected  thereby,  and  that, 
subject  to  such  rights,  and  the  protection  of  the 
company's  creditors,  the  court  might  order  the 
deposit  money  to  be  repaid  to  the  persons  named 
in  the  parliamentary  warrant.  There  were  na 
creditore*  claims  in  respect  of  the  branch  under- 
taking, but  the  costs  of  the  act  of  1876  and  the 
abandonment  act  were  owing  to  B.,  who  had 
paid  them,  and  the   general  creditors  of  the 
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company  hatl  large  claims.  On  the  application 
of  B.,  as  representing  the  persons  named  in  the 
warrant,  for  the  payment  to  him  of  the  deposit 
money :  —  Held,  that  the  deposit  money  had 
become  part  of  the  general  assets  of  the  com- 
pany, and  must  be  applied  for  the  benefit  of  the 
general  creditors.  Manchester  and  Milford  Ry,^ 
In  re,  46  L.  T.  129. 

Distributioxi  of  Parliamentary  Deposit.] — See 
Parliament. 

Costs  of  Depositor's  Petition.] — A  railway 
having  been  abandonetl  under  the  Railways 
Abandonment  Act,  the  costs  of  a  petition  by 
the  depositor  for  the  transfer  out  to  him  of  the 
bulk  of  the  deposit  moneys  were  ordered  to  be 
paid  out  of  the  general  assets  of  the  company. 
Lavfjliavfie  Ry.,  In  re,  L.  R.  12  Eq.  454  ;  19 
W.  R.  1108. 

Costs  of  Solicitors  and  Parliamentary  Agents.] 

—  Claims  in  respect  of  expenses  incurred  by 
parliamentary  agents  in  getting  the  bill  of  a  pro- 
jected railway  company  pass^  through  parlia- 
ment, and  for  moneys  advanced  by  the  intending 
contractor  for  the  same  purpose,  are  debts  which 
have  been  incurred  on  account  of  the  promotion 
of  the  company ;  and  the  court,  under  the  dis- 
cretion given  by  the  Railways  Abandonment 
Act,  1869,  s.  5,  will  not  hold  it  reasonable,  as 
between  such  creditors  and  the  surety  to  the 
bond,  that  their  debts  should  be  paid  out  of  the 
bond,  which,  by  the  warrant  for  the  abandon- 
ment of  the  railway,  has  been  directed  to  be 
applied  as  part  of  the  assets  of  the  company. 
Brampton  and  Longtown  Ry.,  In  re,  39  L.  J., 
Ch.  681  ;  L.  R.  10  Eq.  613  ;  23  L.  T.  356  ;  18 
W.  R.  994. 

A  board  of  trade  warrant  of  abandonment  of 
a  railway,  under  the  Abandonment  of  Railways 
Act,  1850,  and  the  Railway  Companies  Act,  1867, 
was  made  with  a  condition  that  moneys  deposited 
in  the  court  of  chancery  as  security  should  be 
applied  as  part  of  the  assets  of  the  company  : — 
Held,  that  the  solicitor  and  parliamentary  agent, 
not  being  promoters  of  the  company,  were 
entitled  to  be  paid  thereout  their  costs  and 
charges  for  obtaining  the  act.  Kensingtim  Station 
Act,  In  re,  L.  R.  20  Eq.  197  ;  32  L.  T.  183  ;  23 
W.  R.  463. 

A  solicitor  was  employed  in  the  promotion  of 
a  railway  and  in  obtaining  the  act  for  its  incor- 
poration. He  was  then  appointed  solicitor  of 
the  company,  and  was  employed  in  obtaining 
two  other  acts  by  which  the  scheme  was  amended 
and  fresh  powers  granted.  The  undertaking 
proved  abortive,  and  the  railway  was  never  con- 
structed. A  warrant  of  the  board  of  trade  was 
obtained  under  the  Railways  Abandonment  Act, 
1869,  for  the  abandonment  of  the  railway,  which 
contained  the  usual  clause  that  the  bond  which 
had  been  given  for  the  completion  of  the  railway 
should  be  assets  of  the  company  : — Held,  that 
the  costs  of  the  solicitor  incurred  in  getting  up 
the  company,  and,  after  its  incorporation,  in 
obtaining  the  subsequent  acts,  were  costs  incurred 
on  account  of  the  promotion  of  the  company 
within  8.  5  of  the  Railways  Abandonment  Act, 
1869,  and  ought  not  to  be  paid  out  of  the  bond. 
Bfirry  My.,  In  re,  46  L.  J.,  Ch.  206 ;  4  Ch.  D. 
315  ;  36  L.  T.  125  ;  26  W.  R.  201— C.  A. 

Proof  of  Claims.] — G.,  having  entered  into 
a  provisional  contract  for  the  construction  of  a 


railway,  expended  considerable  sums  of  money 
for  the  use  of  the  company,  in  payment  of  the 
costs  of  promoting  one  of  the  special  acts  of  the 
company,  of  office  rent,  stationery,  &c.  Xo 
resolutions  of  the  board  of  directors  authorising 
the  payments  appeared  in  the  minute  books,  but 
the  secretary  and  some  of  the  directors  were  at 
the  time  aware  that  such  exi>enses  were  being 
defrayed  by  G.  The  railway  was  afterwards 
abandoned,  and  an  order  was  made  for  the 
winding-up  of  the  company : — Held,  that  the 
sums  paid  by  G.  constitutcScl  a  liability  on  the 
part  of  the  company,  and  that  a  claim  by  his 
assignees  for  the  amount  should  be  allowed. 
Dublin  and  Rathcoole  Ry,,  In  re,  Sterens,  Ejp 
parte,  1  L.  R.,  Tr.  98. 

A  claim  for  sums  paid  by  G.  to  the  secretary 
of  the  company,  but  not  proved  to  have  been 
applied  for  the  company's  benefit,  was  disallowed. 

In  order  to  obtain  from  the  Board  of  Trade  an 
extension  of  the  time  limited  by  the  act  for  com- 
pleting the  line,  G.  executed  a  bond  to  the  crown 
m  40,000^.  The  company  subsequently  obtained 
a  further  act,  allowing  an  additional  extension 
of  time  for  the  completion  of  the  railway,  but 
containing  a  clause  saving  the  liability  of  G.  on 
foot  of  the  bond.  Bv  the  warrant  of  abandon- 
ment it  was  provided  that  the  sum  due  on  foot 
of  the  bond  should  be  applied  as  assets  of  the 
company,  and  the  bond  was  assigned  by  the 
lords  commissioners  of  the  treasury  to  the  official 
liquidator.  G.'s  claim  against  the  company  had 
been  previously  assigned  to  T.  &  Co.  for  valuable 
consideration  : — Held,  that  the  official  liquidator 
could  not  set  off  against  the  claim  of  T.  &  Co.  the 
amount  due  on  foot  of  the  bond.    lb. 

'Bwrai  of  Order.] — In  a  warrant  of  abandon- 
ment of  a  railway  issued  by  the  board  of  trade 
on  condition  that  the  money  deposited  as  security 
for  the  completion  of  the  railway  or  the  securities 
in  which  the  same  was  invested  should  be  applied 
as  part  of  the  assets  of  the  company,  it  is  not 
necessary,  under  the  Railways  Abandonment 
Act,  1869,  s.  5,  to  save  the  rights  of  a  party  who 
has  advanced  the  deposit.  His  rights  may  be 
asserted  and  allowed  in  the  administration  of 
the  assets  of  the  company  under  the  winding-up 
order.  Waterfwd,  L'ntmore,  and  Fentwy  Ry.,  In 
re,  Ir.  R.  4  Eq.  490  ;  19  W.  R.  145. 

Indemnity — Mode  of  Canoelling  Bond.]— The 
plaintiff  gave  a  bond  to  the  crown  conditioned 
to  be  void  if  a  certain  railway  was  completed 
within  a  given  time,  and  the  defendants  under- 
took to  indemnify  the  plaintiff  against  all  liability 
which  he  might  incur  in  giving  such  bond.  The 
railway  was  not  completed,  and  the  plaintiff, 
under  the  Railway  Companies  Act,  1867,  which 
was  passed  after  the  giving  of  the  bond,  applied 
to  the  board  of  trade  to  authorise  the  abandon- 
ment of  the  railway  and  to  cancel  the  bond 
which  was  ordered  upon  condition  that  the 
money  secured  by  it  should  be  applied  as  assets 
of  the  company.  The  company  was  accordingly 
wound  up,  and  the  plaintiff  paid,  under  an  order 
of  the  court,  a  part  of  the  money  secured  by  the 
bond,  which  was  then  cancelled.  The  plaintiff 
brought  an  action  to  recover  the  amount  so  paid 
from  the  defendants  on  their  undertaking  to 
indemnify.  On  demurrer  to  the  statement  of 
claim  : — Held,  that  the  payment  made  by  the 
plaintiff  to  obtain  the  cancelling  of  the  bond 
was  a  liability  incurred  by  him  in  giving  the 
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bond,  for  which  the  defendants  were  liable  to 
indemnify  him,  although  the  Railway  Companies 
Act,  1867,  enabling  the  plaintiff  to  take  pro- 
ceedings to  cancel  the  bond,  was  not  passed 
when  the  indemnity  was  given.  Webster  v. 
Petre,  4  Ex.  D.  127 ;  27  W.  R.  662. 

Winding-np — Wliat  Company.] — A  company, 
by  its  special  act,  was  authorised  to  construct 
docks  and  a  railway.  The  railway  was  only 
about  half  a  mile  long,  and  for  the  purpose  of 
connecting  the  docks  with  the  Loudon  and  South- 
Western  Railway,  and  the  special  act  prescribed 
the  fares  for  the  railway.  On  a  petition  to  wind 
up  the  company  : — Held,  that  the  company  was 
not  a  railway  company  within  the  exception 
contained  in  the  Companies  Act,  1862.  s.  199. 
Exm<mth  Dock*  Co.,  in  re,  43  L.  J.,  Ch,  110  ; 
L.  R.  17  Eq.  181  ;  29  L.  T.  573  ;  22  W.  R.  104. 

Who  may  Petition.] — A  creditor  of  a 


any  rights  of  priority  belonging  to  the  holders 
of  the  preferred  half  shares  as  between  them- 
selves and  the  holders  of  the  deferred  half  shares 
would  be  protected  by  the  provisions  of  s.  17  of 
the  act  of  1867.  Brightim  and  Dyke  Ry.^  In  re, 
69  L.  J.,  Ch.  329  ;  44  Ch.  D.  28  ;  62  L.  T.  353  ; 
38  W.  R.  321— C.  A. 


Bights  ^'prejndioially  affected."]— The 


railway  company  whose  works  have  been  aban- 
doned by  warrant  of  the  board  of  trade,  under 
13  &  14  Vict,  c,  83,  cannot  petition  for  an  order 
to  wind  up  the  companv.  Xorth  Kent  Exten- 
Jtinn  Ify.^  In  re,  L.  R.  8  'Eq.  356  ;  20  L.  T.  867  ; 
17  W.  R.  789. 

Jurisdiction  of  Conrt.] — A  warrant  of 

abandonment  of  a  railway  was  issued  by  the 
board  of  trade  on  condition  that  the  money 
<lepo8it€d  as  security  for  the  completion  of  the 
railway  or  the  securities  in  which  the  same  was 
invested  should  be  applied  as  part  of  the  assets 
of  the  company:  —  Held,  that  the  court  had 
jurisdiction  to  make  an  order  for  winding-up  the 
company  without  the  consent  of  a  party  who 
had  advanced  the  deposit  on  a  security  from 
the  railway  company.  Waterford,  Liitmore,  and 
Fermoy  By,,  In  re,  Ir.  R.  4  Eq.  490 ;  19  W.  R. 
145. 

See  also  Company  (Winding-up). 


2.  Scheme  of  Arbakgement. 

Assent  of  Shareholders.]  —  A  petition  was 
presented  for  the  confirmation  of  a  scheme  of 
arrangement  between  a  railway  company  and 
their  creditors,  which  had  been  assented  to  by 
all  the  preference  and  ordinary  shareholders 
present  at  an  extraordinary  general  meeting. 
The  special  act  of  the  company  enacted  that  all 
preference  shares  should  confer  the  like  right  of 
voting  at  meetings  as  ordinary  shares: — Held, 
that  the  special  act  did  not  qualify  the  enact- 
ments of  the  Railway  Companies  Act,  1867,  and 
that  the  assent  of  the  preference  shareholders 
must  be  given  in  writing.  Cambrian  By.,  In  re, 
24  L.  T.  417  ;  19  W.  R.  871. 

A  company  was  incorporated  with  a  capital 
of  72,000/.  divided  into  7,200  ordinary  shares  of 
101.  each.  Under  a  power  contained  in  the  com- 
pany's special  act,  4,960  shares  had  been  split 
into  preferred  and  deferred  half  shares.  The 
holder  of  any  two  halves  was  entitled  in  respect 
thereof  to  such  right  of  voting  and  other  advan- 
tages as  were  incident  to  one  entire  share,  but 
two  half  shares  did  not  become  one  entire  share. 
UlK)n  a  petition  being  presented  under  s.  16  of 
the  act  of  1867  for  the  confirmation  by  the  court 
of  a  scheme  of  arrangement : — Held,  that  the 
holders  of  the  preferred  half  shares  could  not  be 
treated  as  a  class  of  preference  shareholders 
within  s.  12  of  the  act  of  1867  whose  assent  was 
required  to  the  scheme  of  arrangement,  but  that 


aesent  of  tbe  statutory  majority  of  a  class  to  a 
scheme  of  arrangement  under  the  Railway  Com- 
panies Act,  1867,  cannot  be  dispensed  with  under 
s.  15,  if  any  existing  right  of  that  class  is  pre- 
judicially affected,  it  being  for  them  and  not 
for  the  court  to  consider  whether  the  scheme 
g^ves  them  such  benefits  that  their  rights  on  the 
whole  are  not  prejudicially  affected.  Neath  and 
Brecon  By.,  Di  w,  [1892]  1  Ch.  349  ;  66  L.  T. 
40  ;  40  W.  R.  289— C.  A.  Affirming  61  L.  J.,  Ch. 
172. 

Who  bonnd  by— Debenture  Holders.] — After 
a  scheme  of  arrangement  by  a  railway  company 
with  its  creditors  has  been  assented  to,  in  writing, 
by  three-fourths  in  value  of  the  debenture 
holders,  although  dissenting  debenture-holders 
are  entitled  to  appear  and  oppose  the  scheme, 
the  scheme  is  binding  upon  the  minority,  unless 
it  can  be  shewn  that  the  vote  of  the  majority 
was  obtained  by  fraud.  East  and  West  Junction 
By.,  In  re,  38  L.  J.,  Ch.  522  ;  L.  R.  8  Eq.  87  ;  21 
L.  T.  86. 

A  debenture-holder,  although  he  has  obtained 
judgment  and  issued  execution  against  a  milway 
company  before  the  filing  of  a  scheme  of  arrange- 
ment under  the  Railway  Companies  Act,  1S67, 
still  remains  a  debenture-holder  for  the  purposes, 
and  is  therefore  bound  by  the  scheme  when 
assented  to  by  three-fourths  in  value  of  the 
holders  of  the  company's  debentures,  and  after 
inrolment  of  the  scheme  will  be  restrained  from 
taking  any  further  steps  to  enforce  his  judgment. 
Potteries,  Shrewsbury^  and  Xorth  Wales  By.  v. 
Minor,  40  L.  J.,  Ch.  685  ;  L.  R.  6  Ch.  621  ;  26 
L.  T.  622  ;  19  W.  R.  883. 

When  at  a  duly  convened  meeting  of  the 
debenture-holders  of  a  company  in  a  ruined 
condition,  a  scheme  for  the  reconstruction  of  the 
company  was  assented  to  by  an  overwhelming 
majority,  the  court  held  the  will  of  the  majority 
to  be  binding  on  the  minority.  Tunis  Bys.,  In  re, 
30  L.  T.  512  ;  22  W.  R.  639.  Affirmed  31  L.  T. 
264. 

Unpaid  vendors  of  land  sold  to  the  company, 
and  debenture-holders  of  the  company,  do  not, 
by  accepting  debenture  stock  under  the  pro- 
visions of  a  scheme,  lose  any  priority  which  they 
previously  had  over  an  elegit  creditor,  who  is 
not  bound  by  the  scheme.  Stevens  v.  Mid  Hants 
By.,  42  L.  J.,  Ch.  694 ;  L.  R.  8  Ch.  1064  ;  29 
L.  T.  318  ;  21  W.  R.  858. 

Creditors.] — A  scheme  of  arrangement  is 

not  binding  upon  outside  creditors  who  have  not 
assented  thereto.  Bristol  and  North  Somerset 
By.,  In  re,  37  L.  J.,  Ch.  851 ;  L.  R.  6  Eq.  448  ; 
16  W.  R.  1112. 

Whenever  confirmation  of  such  a  scheme 
prejudicially  affecting  the  interests  of  outside 
creditors  is  sought,  the  court,  before  confirming 
it,  will  require  the  written  assent  thereto  of  all 
the  outside  creditors.    lb. 

A  scheme  of  arrangement  under  the  Railway 
Companies  Act,  1867,  is  not,  by  s.  18,  made 
binding    upon    unpaid    landowners  or   general 
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creditors  of  the  company,  but  only  on  persons 
who  have  assented  thereto,  or  are  members  of 
classes  which,  under  the  previous  sections  of  the 
act,  have  become  bound  by  the  assent  of  the 
requisite  majorities.  Cambrian  Ry.^  In  r<?,  37 
L.  J.,  Ch.  409  ;  L.  R.  3  Ch.  278  ;  18  L.  T.  522  ; 
16  W.  R.  346. 

An  outside  creditor  is  not  bound  by  a  scheme 
of  arrangement  filed  by  a  railway  company 
under  the  Railway  Companies  Act,  1867,  and 
cannot  derive  any  indirect  benefit  from  it ;  his 
rights  are  entirely  unaffected  by  it.  Stev^ut  v. 
Mid  HajiU  Ry.,  42  L.  J.,  Ch.  694  ;  L.  R.  8  Ch. 
1064  ;  29  L.  T.  318  ;  21  W.  R.  858. 

Parties  who  have  recovered  a  judgment 
against  a  railway  company,  and  converted  it 
into  a  statutory  mortgage  under  13  &  14  Vict. 
c.  29,  are  not  bound  by  a  scheme  of  arrange- 
ment under  the  Railway  Companies  Act,  1867, 
to  which  they  have  not  assented.  StepJieng  v. 
Cork  and  Kinsale  Junction  Ry,^  Ir.  R.  6  Kq.  604. 

Coniirmatioxi  by  Court.]  —  When,  upon  a 
petition  for  the  confirmation  of  a  scheme  of 
arrangement  between  a  railway  company  and  its 
cre<litors,  some  of  the  outside  creditors  appeared 
and  opposed  the  scheme,  the  court,  on  its  appear- 
ing that  their  opposition  was  reasonable,  and 
based  on  a  due  regard  to  their  own  interests, 
d  ii^missed  the  petition.  Somerset  and  Dorset  Ry.^ 
In  re,  21  L.  T,  656  ;  18  W.  R.  332. 

When  a  scheme  under  the  Railway  Companies 
Act,  1867,  provided  for  the  borrowing  of  large 
sums  of  money,  and  that  the  entire  authorised 
loan  capital  should  be  applied,  first,  in  complet- 
ing and  stocking  the  line,  and  then  to  all  lawful 
purposes  of  the  company,  and  did  not  contain 
any  special  provisions  for  the  payment  of  or 
arrangement  with  creditors,  the  court  refused  to 
confirm  it  as  a  scheme  of  arrangement  with 
creditors.  Ltiterkenny  Ry.,  In  re,  Ir.  R.  4  Eq. 
538. 

A  scheme  of  arrangement  under  the  Railway 
Companies  Act,  1867,  provided  that,  upon  the 
allotment  of  certain  debenture  stock  to  the 
creditors,  all  their  debts  and  claims  should  be 
deemed  to  be  satisfied  and  their  securities  given 
up,  to  which  almost  all  the  outside  creditors 
gave  their  assent ;  and  as  none  of  them  opposed 
the  petition  to  confirm  the  scheme,  the  court 
made  an  order  confirming  it,  upon  the  company 
giving  their  personal  security  to  make  no  allot- 
ment of  the  debenture  stock  to  any  of  the  out- 
side creditors  who  had  not  given  their  assent. 
Went  Cork  Ry.,  In  re,  Ir.  R.  7  Eq.  96. 

The  court  cannot  sanction  a  scheme  under  the 
Railway  Companies  Act,  1867,  giving  to  the 
holders  of  debenture  stock  the  right  to  vote  like 
shareholders.  Stafford  and  Uttoxeter  Ry,,  In 
re,  41  L.  J.,  Ch.  777  ;  20  W.  R.  921. 

Confirmation  by  the  court  of  a  scheme  under 
the  Railway  Companies  Act,  1867,  enabling  a 
railway  company  to  create  and  issue  debenture 
stock  to  an  amount  in  excess  of  its  powers  under 
its  acts  of  parliament,  and  providing  for  payment 
of  creditors  in  such  stock,  the  preliminaries  pre- 
scribed by  the  act  having  been  complied  with, 
and  nine-tenths  in  value  of  the  creditors  appear- 
ing and  assenting  to  the  scheme.  Teign  Valley 
R^.,  In  re,  17  L,T,  201, 

A  company  was  authorised  to  make,  and  had 
made,  a  railway  through  the  principal  part  of 
its  undertaking,  which  consisted  of  its  docks  and 
the  w^orks  connected  therewith ;  and,  being 
unable  to  pay  its  debts,  a  scheme  of  arrangement 


between  the  company  and  its  creditors  was  pre- 
pared under  the  Railway  Companies  Act,  1867. 
The  scheme  was  prefaced,  as  required  by  that 
act,  by  a  declaration,  under  the  seal  of  the  com- 
pany, that  it  was  unable  to  pay  its  debts,  and 
contained  various  provisions  designed  to  enable 
it  to  ultimately  discharge  its  obligations.  Con- 
tractors who  had  constructed  certain  docks  for 
the  company,  and  who  claimed  to  be  creditors 
of  the  company  for  a  large  amount,  but  -who 
held  no  security  for  their  debt,  opposed  the 
confirmation  of  the  scheme.  Other  unsecured 
creditors  likewise  opposed  :  —  Held,  that  the 
scheme  was  a  reasonable  and  honest  one,  and 
that  as  the  scheme  did  not  in  any  way  exceed 
the  powers  afforded  by  the  statute,  nor  deprive 
the  creditors  of  any  legal  rights  which  they 
possessed,  but  was  likely  to  benefit  all  ^lersons- 
concerned,  the  secured  and  the  unsecured  credi- 
tors as  well  as  the  shareholders,  no  sufficient 
objections  to  it  had  been  established,  and  that 
therefore  the  scheme  ought  to  be  confirmed. 
£agt  and  West  India  Dock  Co.,  In  re,  44  Ch.  D. 
38  ;  62  L.  T.  239  ;  38  W.  R.  516— C.  A. 

A  scheme  which  would  convert  mortgages  of  a 
railway  company  into  irredeemable  debenture 
stock  is  within  the  scope  of  the  Railway  Com- 
panies Act,  1867  ;  and  the  court  has  jurifKlictioit 
to  confirm  such  a  scheme,  if  assented  to  by  the 
majority  of  the  mortgagees  required  by  the  act, 
and  the  court  is  satisfied  that  it  would  be  bene- 
ficial to  the  company.  Irish  X.  IF.  Ry.,  In  rt^ 
Ir.  R.  3  Eq.  190. 

A  petition  was  presented  by  a  railway  company 
asking  that  the  scheme  of  arrangement  between 
the  company  and  its  creditors  might  be  con- 
firmed by  the  order  of  the  court.  Another  rail- 
way company  had  agreed  to  purchase  the  under- 
taking of  the  petitioning  company,  and  a  bill 
was  prepared  to  be  presented  in  the  session  of 
1893  to  carry  the  sale  into  effect: — Held,  that 
the  court  ought  not,  on  behalf  of  unsecured 
creditors,  to  approve  a  scheme  on  the  hypothesis 
that  a  bill  before  parliament  would  pass  into 
law  ;  that  the  petition  must,  therefore,  stxind 
over,  with  liberty  to  apply.  Ikuttern  and  Mid- 
lands  Ry.,  In  re,  67  L.  T.  711. 

When  at  a  duly  convened  meeting  of  the 
debenture-holders  of  a  company  in  a  mined 
condition,  a  scheme  for  the  reconstruction  of  the 
company  was  assented  to  by  an  overwhelming^ 
majority,  the  court  held  the  will  of  the  majority 
to  be  binding  on  the  minority.  Tnnut  Rys.,  In 
re,  80  L.  T.  612 ;  22  W,  R.  639.  Affirmed  31 
L.  T.  264. 

Effeot  of— Restraining  Prooeedinffi  againit 
Company.] — Sects.  7  and  9  of  the  Railway  Com- 
panies Act,  1867,  apply  only  to  the  time  between 
the  filing  of  a  scheme  of  arrangement  and  its 
inrolment,  and  after  inrolment  the  court  has  no 
jurisdiction  without  a  bill  being  filed  to  restrain 
an  action  against  the  company.  Potteries,  Shretcs- 
bury,  afid  North  Wales  Ry.y  In  re,  39  L.  J., 
Ch.  -273  ;  L.  R.  5  Ch.  67  :  22  L.  T.  53  ;  1}:^ 
W.  R.  155. 

The  court  has,  however,  jurisdiction  under  ss.  7. 
9,  to  restrain  proceedings  by  creditors  or  unpaid 
landowners  during  the  maturing  of  the  scheme. 
Cambrian  Ry,,  In  re,  37  L.  J.,  Ch.  409  ;  L.  R.  5 
Ch.  278  ;  18  L.  T.  522  :  16  W.  R.  346. 

The  court  will  not  restrain  proceedings  by  a 
creditor  or  unpaid  landowner,  unless  the  scheme 
makes  reasonable  provision  for  the  payment  of 
the  claims  of  creditors  and  landowners.    Ih. 
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NotwitbBtanding  s.  17  of  the  30  &,  81  Vict. 
c.  127,  a  scheme  filed  under  that  act,  but  not 
confirmed  within  three  months,  will,  until  the 
application  for  confirmation  has  been  heard,  be 
considered  as  still  pending  so  far  as  regards  the 
protection  by  interim  order  against  creditors 
afforded  by  s.  7.  Rohertton  v.  Wrexham^  Mold 
and  Connah:*  Qu^y  Ry.,  17  W.  R.  137. 

But  that  protection  will  not  be  afforded  against 
a  suit  for  specific  performance  before  decree  by 
an  unpaid  landowner,  except  upon  the  terms  of 
the  company  submitting  to  a  decree  in  the  suit. 
lb. 

Where  a  scheme  of  arrangement  has  been  filed 
under  the  Railway  Companies  Act,  1867,  the 
circumstance  that  one  of  the  judgment  creditors 
of  the  company  has  before  the  filing  of  the  scheme 
served  notice  of  motion  for  equitable  execution  is 
not  a  ground  upon  which  the  court  will  give  such 
creditor  any  exceptional  position  when  making  an 
order  against  judgment  creditors  for  stay  of  pro- 
ceedings. Devag  V.  Ea*t  and  West  India  Dock 
Co,,  58  L.  J.,  Ch.  622  ;  61  L.  T.  217. 

Amending  Bchome.] — A  railway  company  con- 
stituted by  the  amalgamation  of  various  other 
railway  companies  had  filed  a  scheme  for  the 
future  management  and  carrying  on  of  the  com- 
pany. Leave  was  given  by  the  court  to  amend 
the  original  scheme  so  filed.  Cambrian  Ry.^  In 
re,  18  L.  T.  530. 

Inrolmeat  of  Order.] — When  a  scheme  of 
arrangement  between  a  railway  company  and  its 
creditors  had  been  confirmed,  inrolment  of  the 
confirmation  order  was  restrained  on  the  applica- 
tion of  outside  creditors  who  had,  within  thirty 
days  from  the  date  of  the  order,  set  down  a 
motion  for  leave  to  file  a  petition  for  a  rehearing. 
Devon  and  Somerset  Ry.,  In  re,  L.  R.  6  Eq.  615. 


3.  Judgment  against. 
a.  Beglstratlon  of. 

A  judgment  may  be  registered  as  a  mortgage 
against  an  incorporated  railway  company,  under 
the  13  &  14  Vict.  c.  29.  Bagrmll,  Ex  parte, 
DagnaUtown  and  Wtxford  Ry,,  In  re,  13  L.  T. 
63. 

Where,  in  an  afiSdavit  to  register  judgment  as 
a  mortgage,  the  company  is  described  as  a  rail- 
way company,  it  is  unnecessary  further  to  set 
forth  the  trade  of  the  company,  inasmuch  as  the 
description  "  railway  company  "  clearly  imports 
that  the  trade  of  the  company  is  that  of  a 
common  carrier.    lb. 


b.  Sale  of  Surplns  Lands. 

Order  when  Made.] — A  writ  of  execution  having 
been  sued  out  on  a  judgment  debt  against  a  rail- 
way company,  upon  petition,  the  court  ordered 
inquiries  and  a  sale  of  the  company's  lands  in 
default  of  payment  of  this  debt.  Hull  and 
Hornsea  Ry.,  In  re,  35  L.  J.,  Ch.  838 ;  L.  R.  2 
Eq.  262  ;  14  L.  T.  855  ;  14  W.  R.  768. 

Upon  the  petition  of  a  judgment  creditor  of  a 
railway  company,  under  27  &  28  Vict,  c  112, 
praying  for  the  sale  of  surplus  lands  of  the  com- 
pany, the  court  will  not  make  an  immediate  order 
for  sale,  but  will  direct  inquiries.  Gardner  v. 
L,  C.  Jf-  D.  Ry,,  L.  R.  2  Ch.  385  ;  15  L.  T.  644  ; 
15  W.  R.  324. 

The  court  will  not  make  an  order  for  immediate 
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sale,  unless  it  sees  with  certainty  that  the  pro- 
perty in  question  is  saleable.    lb. 

Nature  of  the  inquiries  directed.    lb. 

Form  of  order  on  petition  by  a  judgment 
creditor  for  sale  of  superfluous  lands  of  a  rail- 
way company  under  27  &  28  Vict.  c.  112,  s.  4. 
lb. 

A  judgment  dated  in  April,  1867,  was  obtained 
for  30,000/.  against  a  railway  company,  and  an 
elegit  issued  in  June.  In  November  the  company 
filed  a  scheme  of  arrangement,  and  in  January, 
1868,  an  order  for  sale  was  made  under  the  writ. 
In  July,  1868,  the  scheme  was  dismissed,  and  a 
petition  presented  by  the  creditors  for  an  inquiry 
whether  the  lands  in  respect  of  which  the  elegit 
had  been  issued  were  surplus  lands,  upon  which 
ground  the  company  opposed  the  claim  : — Order 
made  for  the  inquiry  as  in  Gardner  v.  L.  C.  ^'  D. 
Ry.  (L.  R.  2  Ch.  385).  BrUtol  and  North  Somerset 
Ry.,  In  re,  20  L.  T.  70. 

Upon  the  petition  of  a  judgment  creditor  of  a 
railway  company  an  order  was  made,  without 
directing  inquiries,  for  a  sale  of  surplus  land  of 
the  company,  not  required  for  the  undertaking 
and  not  used  for  building  purposes,  which  had 
been  delivered  in  execution  to  the  petitioner 
under  an  elegit,  the  registry  of  which  was  still 
in  force.  The  company  was  ordered  to  execute 
a  proper  conveyance.  Calne  Ry.,  In  re,  L.  R.  9 
Eq.  658. 

An  existing  railway  company  was  authorised 
to  make  an  extension  line  by  an  act  which 
enacted  that  the  capital  might  be  raised  by  an 
issue  of  new  shares,  to  be  called  extension  shares, 
and  that  the  works  authorised  by  it  should,  for 
financial  purposes,  form  a  separate  undertaking, 
and  that  the  capital  and  new  shares  created 
under  its  powers  should  constitute  a  separate 
capital ;  and  that  the  profits  of  the  extension 
line  applicable  to  dividend  should  be  wholly 
applied  in  payment  of  dividend  on  the  extension 
shares ;  and  that  the  extension  shareholders 
should  not  be  entitled  to  dividends  out  of  any 
other  profits  of  the  company,  and  that  the  com- 
pany might  raise  by  mortgage  any  additional 
sums  not  exceeding  28,0002.,  but  not  till  all  the 
extension  capital  had  been  subscribed  for  and 
half  of  it  paid  up ;  and  that  the  money  raised 
by  new  shares  or  mortgage  should  be  applied 
only  for  the  purposes  of  the  extension  •  act.  A 
contractor,  to  whom  the  company  was  indebted 
in  respect  of  the  construction  of  the  original 
line,  obtained  judgment  against  the  company, 
extended  certain  surplus  lands  acquired  under 
the  powers  of  the  extension  act,  and  then  applied 
to  the  court  for  a  sale  : — Held,  that  the  creditor 
was  entitled  to  an  order  for  sale,  for  that,  what- 
ever might  be  the  rights  of  the  different  classes 
of  shareholders  inter  se,  the  lands  were  lands  of 
the  company,  liable  to  be  sold  for  payment  of 
any  judgment  debts  of  the  company.  Ogilvie, 
In  re,  41  L.  J.,  Ch.  336  ;  L.  R.  7  Ch.  174. 

Priority — Bebentnre-holderi.]—  Sect.  23  of  the 
Railway  Companies  Act,  1867,  does  not  give  to 
creditors  of  a  railway  company  in  respect  of 
mortgages,  bonds  or  debenture-stock,  any  lien  or 
charge  which  they  did  not  possess  before  the  act, 
so  as  to  entitle  them  to  payment  in  priority  out 
of  the  proceeds  of  surplus  lands  of  the  company, 
which  have  been  sold  on  the  application  of  the 
judgment  creditors  of  the  company.  Hull, 
Barnsley,  and  West  Riding  Ry.,  In  re,  58  L.  J., 
Ch.  205  ;  40  Ch.  D.  119  ;  59  L.  T.  877  ;  37  W.  R. 
145— C.  A. 
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Diieretioa  of  the  Court] — In«xercifiDg 


o.  BeoelTer. 

i.  Under  30  ^  31  Vict.  c.  127,  s.  4. 

In  what  Casei  Appointed.] — A  railway  com- 

Eany  which  has  never  commenced  to  acquire  the 
mds,  or  construct  the  railways  authorised  by 
their  act,  is  not  an  "undertaking"  within  the 
meaning  of  s.  4  of  the  Railway  Companies  Act, 
1867,  of  which  a  receiver  can  be  appointed  under 
that  section.  Birmingham  and  Lichfield  Junc- 
tion Ry.,  In  re,  50  L.  J.,  Ch.  594  ;  18  Ch.  D.  155  ; 
45  L.  T.  164  ;  29  W.  R.  908. 

A  receiver  would  be  properly  appointed  under 
8.  4  when  the  railway  is  a  leased  line  or,  under  a 
working  arrangement  with  another  company, 
merely  recei  ves  the  rent  and  the  tolls.  Manchester 
and  Milford  Ry.,  In  re,  Cambrian  Ry.,  Ex  parte, 
infra. 

In  1879  a  railway  company,  whose  line  was 
partially  completed,  gave  their  secretary  (the 
petitioner)  a  certificate  of  indebtedn&is,  and  an 
undertaking  to  pay  a  certain  sum  with  interest, 
upon  which  he  recovered  judgment  and  issued 
execution.  The  amount  was  due  for  services 
partly  rendered  prior  to  the  passing  of  the  Rail- 
way Companies  Act,  1867.  It  appeared  that  the 
company  was  in  considerable  financial  difficulties, 
and  that  there  were  judgment  creditors  to  a  large 
amount  prior  to  that  of  the  petitioner.  The 
portion  of  the  line  open  (about  eight  miles)  was 
oeing  worked  by  another  company  at  a  remunera- 
tion of  60  per  cent,  of  the  gross  earnings.  The 
court,  on  the  application  of  the  petitioner, 
granted  a  receiver  over  the  portion  of  the  line 
open  for  traffic,  with  liberty  to  extend  him  over 
any  part  of  the  line  which  might  thereafter  be 
opened.  Southern  Ry.,  In  re,  Quinton,  Ex  parte, 
6  L.  R.,  Ir.  165. 

When  a  petition  was  presented  under  s.  4  of 
the  act  of  1867  by  a  judgment  creditor  for  the 
appointment  of  a  receiver  of  the  tolls  of  a  rail- 
way company,  and  it  appeared  that  the  line  had 
not  been  used  by  the  company,  although  a  por- 
tion of  it  had  been  occupied  and  maintained  by 
another  company,  without  payment  of  compensa- 
tion ;  that  the  contract  on  which  the  judgment 
was  recovered  had  been  entered  into  previously 
to  the  passing  of  the  act : — Held,  that  the  railway 
had  not  been  opened  for  public  traffic  within 
the  meaning  of  the  act ;  and  that  as  the  judg- 
ment had  been  recovered  upon  a  contract  entered 
into  before  the  passing  of  the  act  it  could  have 
no  effect.  Beddgelert  Ry.,  In  re,  24  L.  T.  122  ; 
19  W.  R.  427. 

Bailway  aneillary  to  Dock.] — A  company 

formed  by  act  of  parliament  for  the  purpose  of 
making  a  dock  was  afterwards  authorised,  by  an 
act  of  parliament  obtained  by  a  railway  company, 
to  make  a  short  piece  of  railway  over  its  own 
land  connected  with  the  line  of  the  railway  com- 
pany, and  to  work  it  for  through  traffic  : — Held 
(Lopes,  L. J.,  doubting),  that  the  dock  company 
was  a  company  "constituted  by  act  of  parlia- 
ment for  the  purpose  of  making  a  railway,"  and 
so  was  a  railway  company  within  the  meaning  of 
the  Railway  Companies  Act,  1867  ;  that  a  receiver 
and  manager  could  therefore  be  appointed  on  the 
application  of  a  judgment  creditor ;  and  that 
the  receiver  and  manager  must  be  appointed  of 
the  whole  undertaking  of  the  company,  and  not 
merely  of  the  railway  belonging  to  it.  Hut  and 
West  India  Dock  Co.,  In  re,  57  L.  J.,  Ch.  1053  ; 

Ch.  D.  576;  59  L.  T.  237;  36  W.  R.  849— C.  A. 


the  jurisdiction  afforded  by  s.  4  of  the  Railway 
Companies  Act,  1867,  relative  to  the  appointment 
of  a  receiver  and  manager  of  a  railway  company 
at  the  instance  of  judgment  creditors,  the  court, 
whilst  not  assisting  in  anything  of  a  speculative 
nature  with  regard  to  the  future,  should  take  a 
fair  broad  view  of  the  present  position  and 
exigencies  of  the  company,  and  act  for  the 
general  benefit  of  all  the  creditors.  But  in  exer- 
cising such  jurisdiction  the  court  is  not  to  con- 
sider itself  fettered  by  any  contract  or  arrange- 
ment which  may  have  previously  been  entered 
into  between  the  railway  company  and  any 
person,  although  in  the  exercise  of  its  discretion 
the  court  will  have  regard  thereto.  HvU^ 
Bamsley,  and  West  Riding  Ry.,  In  re,  57  L.  T. 
82. 

On  a  petition  for  a  receiver  by  a  judgment 
creditor  of  the  company,  it  appeared  that  the 
baronial  guarantee  fund  was  dedicated  to  the 
payment  of  the  dividend  on  the  share  capital, 
and  was  not  general  assets  of  the  company  for 
payment  of  its  debts  ;  and,  it  being  satisfactorily 
shewn  that  the  undertaking  w*as  worked  at  a 
loss,  the  application  for  a  receiver  was  refused. 
Waterford,  Dungarvan,  and  Lismare  Ry.,  In  re, 
Finlayson,  Ex  parte,  5  L.  R.,  Ir.  584 — C.  A. 

Katter  of  Bight  — "If  neoeMsry.'*]— 


Under  the  Railway  Companies  Act,  1867,  s.  4, 
whenever  a  judgment  creditor  of  a  railway  com- 
pany is  unpaid,  the  appointment  of  a  receiver,  or 
if  necessary  a  manager,  is  a  matter  of  right,  and 
amounts  to  a  sort  of  equitable  execution.  The 
words  "  if  necessary  "  point  to  the  necessity  of 
carrying  on  the  business,  and  whenever  a  railway 
company  is  carrying  on  business  in  the  ordinary 
way  and  conducting  its  own  traffic,  a  manager  is 
necessary  within  the  meaning  of  the  act,  and 
such  manager  should  be  appointed  by  the  court. 
Manchester  and  Milford  Ry..  In  re,  Cambrian 
Ry.,  Ex  parte,  49  L.  J.,  Ch.  365  ;  14  Ch.  D.  645 ; 
42  L.  T.  714— C.  A. 

Who  Appointed,  and  by  whom.] — As  a  general 
rule,  under  s.  4  of  the  act  of  1867,  the  directors 
or  some  of  them  would  be  appointed  managers 
where  they  were  acting  fairly,  and  the  order  will 
generally  be  made  without  prejudice  to  any 
application  by  the  directors  to  propose  them- 
selves or  some  of  their  number  as  managers. 
Manchester  and  Milford  Ry.,  In  re,  Cambrian 
Ry,,  Ex  parte^  supra. 

Sridence  in  inpport  of  Applioation.]  —  The 

only  evidence  requisite  in  support  of  a  petition 
by  a  judgment  creditor  for  a  manager  under  s.  4 
of  the  Railway  Companies  Act,  1867,  is  an  affi- 
davit verifying  the  fact  that  he  is  a  judgment 
creditor,  that  his  judgment  debt  is  unpaid,  and 
that  the  company  is  a  going  concern  conducting 
its  own  business.  Manchester  and  Milftird  Bff., 
In  re,  Cambrian  Ry.,  Ex  parte,  supra. 

Bervioe  of  Petition.]  — When  a  petition  was 
presented  by  a  judgment  creditor  for  the  appoint- 
ment of  a  receiver  of  the  tolls  of  a  railway  com- 
pany, and  it  appeared  that  the  service  of  the 
petition  had  been  effected  at  a  house  which  bad 
formerly  been,  but  was  no  longer,  the  office  of  the 
company,  and  on  a  person  who  had  acted  as,  bat 
who  was  not  properly  constituted,  the  secretary  : 
— Held,  that  service  of  the  petition  was  insuffi- 
cient. BeddgeleH  Ry.,  In  re,  24  L.  T.  122  ;  19 
W.  R.  427. 
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Who  may  be  Heard.] — A  receiver  and  manager 
of  the  company's  undertaking  having  been  ap- 
pointed, on  the  petition  of  a  judgment  creditor, 
the  rolling  stock  contractors  brought  in  a  claim 
for  the  balance  of  rent  due  to  them.  It  was  con- 
tended, on  behalf  of  the  debenture-stock  holders, 
that  the  agreement  was  not  a  bonft  fide  hire-and- 
purchase  agreement,  but  was  in  fact  a  borrowing 
by  the  railway  company  : — Held,  that  a  deben- 
ture-stock holder,  attending  the  proceedings,  was 
entitled  to  be  heard  on  the  question  of  the  legality 
of  a  claim  against  the  assets  of  the  company  on 
which  he  depended  for  payment  of  his  interest. 
Eastern,  and  Midlands  i?y..  In  re,  65  L.  T.  668. 


Priority.! — A  judgment  creditor  of  a  railway 
company  obtained  an  order  for  a  receiver  and 
manager  under  s.  4  of  the  Railway  Companies 
Act,  1 867.  After  this,  another  judgment  creditor 
applied  for  a  similar  order,  which  was  made 
without  prejudice  to  the  former  order : — Held,  on 
appeal,  tnat  a  judgment  ci*editor  gains  no  priority 
by  obtaining  a  receivership  order,  that  when  a 
receivership  order  has  been  made  and  is  in  force, 
another  judgment  creditor  gains  no  benefit  what- 
ever by  obtaining  a  similar  order,  and  that  such 
subsequent  order  ought  not  to  be  made.  The 
second  order  was  therefore  discharged.  Mersey 
By.,  In  re,  67  L.  J.,  Ch.  288  ;  37  Ch.  D.  610  ;  .58 
L.  T.  745  ;  36  W.  R.  372--C.  A.  See  Xacan  and 
Kingscourt  Ry.,  In  re^  infra. 


TTnpaid  Capital — Szeention.] — The  ap- 


pointment of  a  receiver  of  the  undertaking  of  a 
railway  company  under  s.  4  of  the  Railway  Com- 
panies Act,  1867,  does  not  affect  the  right  of  a 
judgment  creditor  to  issue  execution  against 
unpaid  capital  under  s.  36  of  the  Companies 
Clauses  Act,  1845.  Unpaid  capital  is  not  re- 
ceivable by  a  receiver  appointed  under  s.  4  of 
the  Railway  Companies  Act,  1867.  West  Lan- 
cashire Ry.,  In  re,  63  L.  T.  56. 

Powers  of.] — Semble,  the  powers  of  a  receiver 
appointed  under  s.  4  of  the  Railway  Companies 
Act,  1867,  do  not  extend  to  getting  in  unpaid 
caUs.  Birmingham  and  Lichfield  Junction  Ry., 
In  re,  50  L.  J.,  Ch.  594  ;  18  Ch.  D.  156  ;  45  L.  T. 
164  ;  29  W.  R.  908. 

In  order  to  make  "due  provision"  for  the 
working  expenses  of  the  company  required  by 
the  section,  the  court  will  a.S8ume  control  over 
the  management  of  the  railway  and  the  power 
of  seeing  that  the  money  spent  is  applied  to  the 
proper  management  of  the  railway.  Manchester 
ana  Milford  Ry.,  In  re,  Cambrian  Ry.^  Hx parte, 
49  L.  J.,  Ch.  365  ;  14  Ch.  D.  645  ;  42  L.  T.  714— 
C.  A. 

When  a  receiver  and  manager  of  the  under- 
taking of  a  railway  company  has  been  appointed 
by  the  court,  under  s.  4  of  the  Railway  Com- 
panies Act,  1867,  the  powers  of  management 
remain  the  same  as  before  ;  but  instead  of  being 
exercised  by  the  officers  of  the  company  they  are 
assumed  into  the  hands  of  the  court,  and  are 
exercised  by  the  receiver  and  manager  as  the 
servant  or  officer  of  the  court.  EaMern  and 
Midlands  Ry.,  In  re,  66  L.  T.  153. 

<*  Wbrking  Ezpenief  " — **  Proper  Outgoing."  ] 
— The  expense  of  the  promotion  of  a  bill  in  Par- 
liament to  empower  a  railway  company  to  work 
its  trains  by  electricity  instead  of  by  steam  does 
not  come  within  the  "  working  expenses "  or 
'*  other  proper  outgoings  in  respect  of  the  under- 


taking," within  s.  4  of  the  Railways  Companies 
Act,  1867 ;  and  money  in  the  hands  of  a  re- 
ceiver and  manager  appointed  under  that  section 
cannot  be  applied  for  such  a  purpose.  Mersey 
Ry.,  In  re,  64  L.  J.,  Ch.  623  ;  72  L.  T.  535. 

A  railway  company  sold  its  rolling  stock  to  a 
waggon  company  for  a  sum  of  money,  and  the 
waggon  company  let  the  rolling  stock  back  to 
the  railway  company  at  a  rent,  on  payment  of 
which  for  a  term  the  railway  company  was  to 
become  repossessed  of  the  rolling  stock,  the  rent 
being  equal  to  the  purchase  money  and  interest. 
The  Court  of  Appeal  decided  that  the  transaction 
was  a  bona  fide  sale  and  re-hiring,  and  not  a 
sham  transaction  as  a  cloak  for  borrowing.  (See 
Yorkshire  Waggon  Co.  v.  Maclure,  21  Ch.  D.  309.) 
A  receiver  of  the  railway  company^s  undertaking 
having  been  appointed  under  s.  4  of  the  Railway 
Companies  Act,  certain  moneys  which  repre- 
sented rent  of  some  of  the  rolling  stock  let  by 
the  railway  company  to  another  company,  and 
proceeds  of  sale  of  other  rolling  stock,  were  paid 
to  the  receiver.  Debenture  holders,  who  had 
become  such  after  the  date  of  the  above-men- 
tioned agreement  of  sale  and  re-hiring,  and  also 
the  waggon  company,  claimed  the  money : — 
Held,  that,  although  by  s.  23  of  the  act  "all 
money  borrowed  ...  by  a  company  on  .  .  . 
debenture  stock  ,  .  .  shall  have  priority  .  .  .  de- 
benture stock  .  .  .  shall  have  priority  .  .  .  over 
all  claims  on  account  of  any  debts  .  .  .  or  engage- 
ments" (except  as  in  the  section  specified),  that 
section  was  subject  to  s.  4,  by  which  moneys 
received  by  a  receiver  under  the  act  were  not 
payable  to  creditors  until  after  due  provision  for 
the  working  expenses  of  the  railway  and  other 
proper  outgoings  in  respect  of  the  undertaking  ; 
and  that  the  rent  of  the  rolling  stock  was  a 
"working  expense,"  and  a  "proper  outgoing," 
and  entitled  to  priority  over  the  claim  of  the 
debenture  holders.  Cornwall  Minerals  Ry.,  In 
re,  48  L.  T.  41. 

When  a  receiver  of  the  undertaking  of  a  rail- 
way company  has  been  appointed  in  pursuance 
of  s.  4  of  the  Railway  Compauies  Act,  1867,  the 
moneys  received  by  him  must  be  applied  first 
in  providing  for  the  "  working  expenses  "  of  the 
railway,  even  if  by  the  company's  special  act  a 
fixed  dividend  on  shares  and  the  interest  on 
debentures,  forming  the  capital  raised  for  a  par- 
ticular undertaking  of  the  company,  are  charged 
on  the  gross  receipts  of  that  undertaking.  Eastern 
and  Midlands  Ry.,  In  re,  45  Ch.  D.  367  ;  63  L.  T. 
604— C.  A. 

When  a  railway  company  has  purchased  rolling 
stock  on  the  terms  of  paying  for  it  by  a  series  of 
instalments  at  fixed  times,  the  stock  not  becoming 
the  property  of  the  company  until  the  complete 
payment  of  all  the  instalments,  and  the  vendor 
having  the  right  to  seize  the  stock  on  default  in 
payment  of  any  one  instalment,  the  "working 
expenses"  include  such  instalments  as  they 
become  due,  and  also  overdue  instalments.    Ih, 

By  virtue  of  a  special  act  of  a  company  a 
certain  loop  line  was  constituted  a  "separate 
undertaking,"  and  the  capital  raised  for  the 
purpose  of  constructing  the  loop  line  was  con- 
stituted "separate  capital."  A  receiver  having 
been  appointed  under  s.  4  of  the  Railway  Com- 
panies Act,  1867  : — Held,  upon  the  construction 
of  the  special  act  as  a  whole,  that  the  dividend 
upon,  and  interest  in  respect  of,  the  separate 
capital  were  not "  working  expenses  "  or  "  proper 
outgoings  "  within  the  meaning  of  a.  4,  and  were 
to  &  postponed  to  working  expenses.    Ih. 
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The  E.  Co.  recovered  judgment  against  the 
N.  &  K.  Railway  for  the  sum  of  2,881/.  for  rails 
supplied  to  make  the  line.  The  N.  k.  E.  Railway, 
being  unable  to  meet  their  engagements,  and 
indebted  inter  alia  upon  moHgages  prior  to  the 
judgment  to  the  extent  of  37,9007.,  filed  a  scheme 
of  arrangement  in  the  English  Court  of  Chan- 
cery, and  obtained  power  to  issue  debenture 
stock  to  the  amount  of  70,000/.  to  pay  off  their 
debts,  viz.,  20,000/.  A.  stock  and  60,0007.  B.  stock, 
which  were  declared  by  the  scheme  to  be  respec- 
tively first  and  second  charges  on  the  undertaking 
of  the  N.  &  K.  Railway.  The  E.  Co.  appeared 
on  the  settlement  of  the  scheme,  and  bad  it 
altered  (article  3)  so  as  to  provide  for  payment 
of  one-third  of  their  debt  out  of  the  A.  stock,  thej 
undertaking  not  to  proceed  for  the  balance  until 
one  month  after  the  completion  of  the  line,  or 
six  months  after  the  confirmation  of  the  scheme ; 
and  by  the  order  confirming  the  scheme  it  was 
declared  that  it  did  not  prejudice  outside  credi- 
tors, save  so  far  as  the  rights  of  judgment  creditors 
were  affected  by  article  3  so  amended.  The 
debenture  stock  was  then  issued.  The  E.  Co., 
not  having  been  paid,  filed  a  bill  to  compel  pay- 
ment, and  the  suit  was  compromised.  P.,  another 
judgment  creditor  of  the  railway,  commenced 
proceedings  for  a  receiver.  Upon  a  reference  to 
settle  priorities  : — Held  (1),  that  the  claim  of  the 
E.  Co.  came  under  the  head  of  "debts"  of  the 
company,  and  not  under  the  head  of  *'  working 
expenses "  or  "  other  proper  outgoings  "  within 
s.  4  of  the  Railway  Companies  Act,  1867  ;  and  (2) 
that  the  effect  of  the  E.  Co.'s  assent  to  the  scheme 
implied  from  their  intervention,  was  to  postpone 
their  claim  to  the  A.  and  B.  debenture  stocks. 
The  claimant  company  having  Appealed,  the 
court  were  equally  divided,  and  the  judgment 
therefore  stood.  Kavan  and  King*covrt  Ry,,  In 
re.  Price,  Ex  paHe,  17  L.  R.,  Ir.  398— C.  A. 

ii.  In  Other  Case*. 

Charge  on  Tolls.] — Where  there  were  several 
judgments  against  a  railway  company,  the  tolls 
of  which  were  wholly  inadequate  to  meet  the 
debts  of  the  company,  the  judgment  creditors  held 
entitled  to  a  charge  on  the  tolls,  and  one  of  the 
judgment  creditora  was  appointed  receiver.  A 
sale  of  the  lands  was  refused,  but  inquiries  were 
directed  as  to  the  best  means  of  making  the  rail- 
way profitable.  Ftirne^s  v.  Caterham  Ry.,  27 
L.  J.,  Ch.  771  ;  4  Jur.  (N.s.)  1213. 

Statutory  bondholders  of  a  railway  company 
are  not  entitled  to  an  equitable  charge  on  the 
tolls  and  traffic  receipts  of  the  company,  or  to  have 
a  receiver  appointed  over  such  tolls  and  receipts 
for  the  pui*pose  of  paying  their  demands. 
Imperial  Mercantile  Credit  Association  v.  Xewry 
and  Armagh  Ry.,  Ir.  R.  2  Eq.  524  ;  16  W.  R.  1070. 

A  judgment  creditor  of  a  railway  company  to 
whom  the  company's  land  (including  the  line) 
has  been  delivered  under  an  elegit  is  entitled  to 
a  receiver  of  the  tolls  and  earnings,  and  is  not 
accountable  as  a  mortgagee  in  possession  if  he  has 
not  obtained  beneficial  possession.  Kingston  v. 
Cowbrtdge  Ry.,  41  L.  J.,  Ch.  152. 

By  whom  Appointed.] — Sect.  33  of  the  special 
act  empowered  bond  creditors  and  mortgagees  of  a 
company  to  enforce  the  payment  of  the  arrears  of 
principal  and  interest  by  the  ap{x)intmeiit  of  a 
receiver  : — Held,  that  having  regard  to  ss.  53  k.  64 
of  the  Companies  Clauses  Act,  1845,  the  receiver 
indicated  ins.  33  of  the  special  act  was  the  receiver 
to  be  appointed  by  two  justices  under  ss.  53  and  54 


of  the  former  act.  Russell  v.  East  Anglian.  Ry^  2 
Mac.  &  a.  125  ;  20  L.  J.,  Ch.  257  ;  15  Jur.  935. 

Eipenditnre  of  Moneyi.l — ^When  a  receiver  is 
appointed  over  a  railway,  tne  court  has  jurisdic- 
tion to  control  expenditure  in  the  management 
and  repairs  of  the  railway,  though  the  directors 
individually  are  not  parties  to  the  suit.  Belfast 
and  County  Down  Ry.  v.  Belfast,  Holy  wood  and 
Bangor  Ry.,  Ir.  R.  3  Eq.  581. 

The  remuneration  of  directors  is  a  proper 
expenditure,  and  should  be  allowed,  though  the 
company  is  insolvent.    Ih. 

Repairs  and  improvements  of  the  line  and 
stations,  wire  fencing,  gas  fittings  and  the  like, 
are  expenses  properly  paid  out  of  revenue,  if  there 
is  no  capital  immediately  available  for  such  pur- 
poses.   1  h. 

A  receiver  was  appointed  over  the  tolls,  &c.,  of 
a  railway  company,  and  certain  parties  recovered 
damages  in  an  action  against  the  company  for 
injuries  suffered  by  a  collision.  On  an  application 
in  the  suit,  in  which  the  receiver  was  appointed, 
an  order  was  made  chat  he  should  pay  such 
damages  as  part  of  the  working  expenses,  &c.,  of 
the  half  year  in  which  the  accident  occurred. 
Thvrgood,  Ex  parte,  18  L.  T.  18. 

d.  I«eaT6  to  iBflue  Exeoution. 

Bailway  Companiei  Act,  1867.] — Sect«.  7  and  9 
of  the  Railway  Companies  Act,  1867,  apply  only  to- 
the  time  between  the  filing  of  a  scheme  of  arrange- 
ment and  its  inrolment,  and  after  inrolment  a 
judgment  creditor  does  not  require  the  leave  of 
the  court  to  issue  execution.  Potteries,  Shrews- 
bury  and  JS'orth  Wales  Ry.,  In  re,  39  L.  J..  Ch. 
273  ;  L.  R.  5  Ch.  67  ;  22  L.  T.  53  ;  18  W.  R.  155. 

Sects.  7  and  9  are  co-extensive,  and  aft^r  the 
enrolment  of  the  scheme  there  is  no  right  to  oome 
to  the  court  under  s.  9  for  leave  to  make  process 
available  against  the  property  of  the  company. 
lb. 

After  publication  in  the  "  Gazette "  of  notice 
of  the  filing  of  a  scheme  of  arrangement  by  a 
railway  company,  creditors  of  the  company  will 
not  be  allowed,  without  first  obtaining  leave  uf 
the  court,  to  issue  execution  upon  a  scire  facias 
against  shareholders  of  the  company ;  the  amount 
of  capital  remaining  to  be  paid,  in  respect  of 
which  the  scire  facias  has  been  obtained,  being 
property  of  the  company.  Devon  and  Somerset 
Ry.,  In  re,  37  L.  J.,  Ch.  914  ;  L.  R.  6  Eq.  610  ; 
18L.  T.  631  ;  17  W.  R.  133. 

When  a  railway  company  has  filed  a  scheme 
under  the  Railway  Companies  Act,  1867,  which 
has  been  sanctioneid  by  one  branch  of  the  court, 
a  motion  for  leave  to  issue  execution  must  be 
made  in  that  branch  of  the  court  by  which  the 
scheme  was  sanctioned.  Christ  Church  (^Deany 
V.  East  a7id  West  Junction  Ry.,  17  W.  R.  819. 

In  other  Caies.] — ^The  Cambrian  Railway  Com- 
pany's Act,  1868,  restrains  the  commencement  or 
continuance  of  actions  and  suits  against  the  com- 
pany  by  creditors  except  with  leave  of  the  court. 
The  court  will  not  in  general  give  leave  unless  it 
is  shewn  that  the  company  has  money  applicable 
to  the  payment  and  refuses  to  pay.  Parry,  In  re, 
22L.  T.  116;  18  W.  R.  416. 

Upon  an  application  under  the  Companies 
Clauses  Act,  s.  36,  for  leave  to  issue  execution 
against  shareholders  of  a  company  which  had  been 
ordered  to  pay  a  sum  of  money  and  failed  to  dt> 
so,  the  court  will  give  the  shareholders  an  oppor- 
tunity of  questioning  the  validity  of  the  order  \ 
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bnt  is  not  bound  to  do  so  by  directing  a  scire 
facias  to  issue.  Healry  y.  Chlcliegter  and  Mid- 
hurst  Ry.,  39  L.  J.,  Ch.  387  ;  L.  R.  9  Eq.  148  ;  21 
L.  T.  811  ;  18  W.  B.  270. 

The  company  having  raised  large  sums  of  money 
by  bond  and  on  mortgage^  and  being  also  con- 
siderably indebted  on  simple  contract,  agreed 
"with  one  of  their  simple  contract  creditors  to 
suffer  judgment  to  be  entered  up  against  the 
company  at  a  future  day.  After  this  agreement, 
various  negotiations  took  place  between  the  bond 
and  other  creditors  of  the  company,  and  the  com- 
pany, with  the  view  of  postponing  on  certain 
terms  the  enforcement  of  all  claims,  as  well  by 
specialty  as  simple  contract,  against  the  company 
for  seven  years  :  these  terms  were  accepted  by  the 
great  majority  of  the  creditors,  but  rejected  by 
the  simple  contract  creditor.  After  such  rejection, 
but  before  the  period  for  issuing  execution  had 
arrived,  a  bill  was  filed  by  one  of  the  bond  credi- 
tors against  the  company  and  its  other  specialty 
creditors  for  the  enforcement  of  his  alleged 
equitable  lien,  and  for  the  appointment  of  a 
leceiver.  The  receiver  was  appointed  by  the  con- 
sent of  all  parties  to  the  suit,  and  entered  into 
the  possession  of  all  the  chattels  of  the  company. 
The  simple  contract  creditor  then  sued  out  exe- 
cution against  the  company  : — ^Held,  on  the 
petition  of  the  simple  contract  creditor,  that, 
inasmuch  as  the  order  appointing  a  receiver  was 
obtained  by  a  surprise  on  the  court,  and  did  not 
rest  on  an  equity  which  could  be  maintained, 
and  would  not  have  been  made  if  all  the  circum- 
stances of  the  case  had  been  brought  before  the 
court,  the  simple  contract  creditor  ought  to  be 
allowed  to  levy  upon  the  goods  and  chattels  of 
the  company  notwithstanding  the  order.  Riuisell 
T.  East  Anglian  My.,  3  Macn.  &  G.  125  ;  6 
Bailw.  Cas.  501  ;  20  1.  J.,  Ch.  257 ;  15  Jur.  935. 
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I.    POOS-BATES  AND   BATES  IK 


A.  MAKING  RATE. 
1.  Valuation   List. 

Time  for  Taking  and  Sepoiiting.] — J.  and  P. 

were  the  occupiers  of  rateable  property  situate 
in  a  parish  within  the  limits  of  the  Valuation 
(Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67). 
Upon  the  27th  of  September,  the  overseere  made 
and  deposited  a  valuation  list,  in  which  the 
property  was  assessed  at  certain  amounts.  The 
list  was  transmitted  to  the  assessment  committee 
on  the  18th  of  October.  On  the  7th  of  December 
the  assessment  committee  met,  when  J.  and  P. 
objected  to  the  amounts  at  which  their  property 
was  assessed,  and  these  were  reduced  by  the 
committee  ;  after  the  meeting  of  the  assessment 
committee  no  special  sessions  were  held  to  which 
J.  and  P.  could  have  appealed,  but  they  appealed 
to  the  assessment  sessions,  who  confirmed  the 
list: — Held,  that  delay  in  making,  depositing, 
transmitting  and  approving  the  valuation  list 
within  the  times  prescribed  by  s.  42  of  the 
Metropolis  (Valuation)  Act,  1869,  did  not  make 
it  a  nullity,  for  the  provisions  of  that  section 
were  directory  and  not  imperative.  Meg.  v.  Inffollj 
46  L.  J.,  M.  C.  113  ;  2  Q.  B.  D.  199 ;  36  L.  T. 
552  ;  25  W.  R.  67. 

Power  to   Amend — ^Kotice  of    Objeotion.] — 

Under  the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  27  &  28  Vict.  c.  39,  s.  1— which 
enables  the  assessment  committee  to  hear  objec- 
tions against  a  valuation  list  approved  by  the 
committee,  and  to  amend  such  list,  "  after  notice 
given  at  any  time  in  the  manner  prescribed  by 
25  &  26  Vict.  c.  103,  with  respect  to  objections  " 
— an  amendment  of  the  list  is  valid,  although  no 
notice  of  the  meeting  of  the  committee  was 
given  to  the  overseers  of  the  parish  to  which  the 
list  relates  as  required  by  26  &.  26  Vict.  c.  103, 
8.  19.  Jleg.  V.  Laihgrirille  Orerseers  or  Copping 
Syke  Overseers,  54  L.  J.,  Q.  B.  124  ;  14  Q.  B.  D. 
83;  52  L.  T.  253;  33  W.  R.  213;  49  J.  P. 
54. 

Objection — Who  may  Appear — Agent  of 
Objector.] — ^An  assessment  committee  has  no 
right  to  refuse  to  hear  a  surveyor  who  has  been 
sent  by  a  ratepayer  to  appear  as  his  ^ent  before 
the  committee  in  support  of  an  objection  to  a 
valuation  list.  Reg.  v.  St.  Mary  Abbot's^  60 
L.  J.,  M.  0.  62  ;  [1891]  1  Q.  B.  378  ;  64  L.  T. 
240  ;  39  W.  R.  278  ;  55  J.  P.  602— C.  A. 

Be-depoiit  after  Alteration^ — The  valuation 
list  of  a  parish  under  the  Union  Assessment 
Committee  Act,  1862  (26  &  26  Vict.  c.  103), 
must,  when  altered  by  the  committee,  be  depo- 
sited for  inspection,  and  if  not  so  deposited,  it 
is  invalid,  together  with  any  contribution  order 
based  upon  it.  Meg.  v.  Charlton  UnUm^  42  L.  J., 
M.  C.  34  ;  L.  R.  8  Q.  B.  5. 

It  is  the  duty  of  the  overseers  to  deposit  the 
valuation  list,  after  alteration  by  the  assessment 
committee,  in  the  place  where  the  rate*books 
are  kept,  and  to  give  due  notice  thereof  in  the 
same  manner  as  in  the  case  of  the  original 
deposit  of  the  valuation  list.  Meg.  v.  Charlton-' 
on-Medlock,  35  L.  J.,  M.  C.  66 ;  12  L.  T.  681  ; 
13  W.  R.  925. 


«  After  Appeal.] — ^Notice  of  appeal  against 

a  poor-rate  having  been  given  to  the  assessment 
committee  under  27  &  28  Vict.  c.  39.  a.  1,  they 
amended  the  valuation  list,  and  gave  notice  to 
the  overseers,  but  the  list  was  not  re-deposited 
as  required  by  25  &  26  Vict.  c.  103,  s.  21  :— 
Held,  that  it  was  not  necessary  to  re-deposit  the 
list.  Meg.  v.  Ednumds,  43  L.  J.,  M.  C.  156  ; 
L.  R.  9  Q.  B.  598  ;  81  L.  T.  237 ;  22  W.  B. 
944. 

A  contribution  order,  based  on  the  list  as  so 
altered,  having  been  brought  up  by  certiorari 
and  a  rule  obtained  to  quash  it  on  behalf  of  a 
ratepayer,  whose  rating  was  but  inappreciably 
aflEected  by  the  alterations  ;  no  recognizances 
having  been  entered  into ;  the  court  cUscharged 
the  rule  with  costs,  as  a  vexatious  abuse  of  the 
process  of  the  court.    lb. 

Time  for  Signing.!— -The  32  &  33  Vict.  c.  67, 
s.  42,  is  directory  and  not  imperative,  and  non- 
compliance with  its  directions  as  to  dates  does 
not  make  a  valuation  list  void,  which  was  in  fact 
signed  and  approved  in  time  to  be  discussed 
and  adjudicated  upon,  on  the  hearing  of  appeals 
against  it  at  the  general  assessment  sessions, 
and  in  such  cases  the  justices  cannot,  under  s.  35, 
order  another  list  to  be  made.    Meg.  v.  Ingall^ 

46  L.  J.,  M.  C.  113 ;  2  Q.  B.  D.  199  ;  35  L.  T. 
562  ;  26  W.  R.  67. 

ApproYal  before  Expiration  of  Statntozx 
Period— VaUdity.]— The  effect  of  s.  18  of  the 
Union  Assessment  Committee  Act,  1862,  is  to 
render  void  any  valuation  list  which  has  been 
approved  by  the  assessment  committee  before  the 
expiration  of  twenty-eight  days  after  public 
notice  of  the  deposit  of  such  list  by  the  over- 
seers, and  also  any  rate  made  in  conformity  with 
such  list,  and  that  effect  is  not  taken  away  by 
s.  1  of  the  Union  Assessment  Committee  Amend- 
ment Act,  1864.  Meigate  Ufdan  v.  S.  K  My.,  63 
L.  J.,  M.  C.  65  ;  [18941  1  Q.  B.  411  ;  70  L.  T. 
353 ;  42  W.  R.  585  ;  58  J.  P.  264. 

Contents  of— Mode  of  Yalnation.] — ^Valueis 
employed  by  an  assessment  committee  under 
27  &  28  Vict.  c.  39,  s.  4,  to  value  a  farm,  fur- 
nished a  valuation  list  giving  the  estimated 
acreage  of  each  of  the  several  fields  comprising 
the  form,  but  not  the  gross  estimated  rental  or 
the  rateable  value  of  each  or  any  of  the  fields 
separately,  but  giving  these  two  last-named 
amounts  in  lump  sums  in  the  proper  columns  at 
the  end  of  the  several  items  comprising  the 
entire  farm  : — Held,  that  such  a  list  was  sufficient, 
and  in  conformity  with  the  requirements  of  the 
act  of  parliament,  and  that  it  was  unnecessary 
to  give  the  value  of  each  individual  field  of  the 
farm  separately.    Bawlence  v.  Hursley   Unions 

47  L.  J.,  M.  C.  31  ;  3  Ex.  D.  44 ;  37  L.  T.  603 ; 
26  W.  R.  81. 

Groii  and  Rateable  Yalne.] — In  making 

out  the  valuation  list  under  the  above  act,  the 
gross  value  and  rateable  value,  as  defined  by 
s.  4,  of  each  hereditament,  must  be  inserted, 
without  reference  to  any  privilege  of  being 
assessed  on  an  exceptional  principle  of  valuation. 
Meg.  V.  Foundling  Hospital  (^Gaeernors\  41  L.  J., 
M.  C.  41  ;  L.  R.  7  Q.  B.  83  ;  25  L.  T.  662 ;  20 
W.  R.  92. 

Honsei  not  Let  or  Oecnpied.] — Houses  finished 
and  fit  for  occupation,  but  not  let  or  occupied, 
which  had  been  omitted  in  the  valuation  list 
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made  by  the  oyeraeers  under  25  k  26  Yict.  c.  103, 
s.  14,  are  rateable  hereditaments,  andoaght  to  be 
inserted  in  the  yaluation  list  by  the  assessment 
committee.  Reg,  v.  Maiden  OcerseerSj  10  B.  &  S. 
323  ;  38  L.  J.,  M.  C.  125  ;  L.  R.  4  Q.  B.  326. 

Ezponiai — Making  and  Copying.] — An  assess- 
ment committee  required  the  overseers  of  one  of 
their  townships  to  make  out  and  copy  a  yaluation 
list  under  25  and  26  Vict.  c.  103,  s.  26.  The 
board  of  oTerseers  passed  a  resolution  that  its 
clerks  and  collectors  had  no  time  to  do  the  work 
required,  and  that  certain  persons  should  be 
employed  for  the  purpose.  The  overseers 
obtained  a  resolution  of  the  vestry  that  the 
expense  of  this  employment,  which  had  then 
been  defrayed,  should  be  charged  upon  the  poor- 
rates.  The  poor  law  auditor  disallowed  this 
charge,  on  the  ground  that  the  overseer^s  ordinary 
cler^  and  collectors  ought  to  have  done  the 
work  themselves  :— Held,  that  by  27  &  28  Vict, 
c.  39,  s.  7,  when  a  vestry  consents  to  such  a 
charge,  even  after  the  expense  has  been  defrayed, 
the  auditor  has  no  power  to  disallow  it.  Bi'g.  v. 
Ckorlton-upoJi-Medlock  OveriteerM,  45  L.  J.,  M.  C. 
33  ;  1  Q.  B.  D.  62  ;  33  L.  T.  526 ;  24  W.  R.  110. 

When  Yeitry  Clerk  Employed.]  —  The 


duties  of  a  vestry  clerk  under  the  Vestry  Clerks 
Act  (13  &  14  Vict.  c.  57),  s.  7,  do  not  include  that 
of  preparing  a  valuation  list  under  the  Valuation 
(Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67)  ; 
but  the  overseers  may  employ  the  vestry  clerk  to 
prepare  such  list,  and  if  they  do  so,  may  charge 
his  reasonable  remuneration  therefor,  not  limit- 
ing it  to  his  actual  disbursements,  upon  the  poor- 
rate  under  the  Union  Assessment  Committee 
Amendment  Act,  1864  (27  &  28  Vict.  c.  39),  s.  7. 
Reg,  v.  Cumherlege,  46  L.  J.,  M.  C.  214  ;  2  Q.  B.  D. 
366 ;  36  L.  T.  700  ;  26  W.  R.  605. 

Surrey  and  Valuation.] — A  charge  wab 

made  on  the  poor-rates  for  the  expenses  of  a 
survey  and  valuation  of  the  parish  made  under 
6  &  7  WilL  4,  c.  96,  s.  3.  In  the  bond  creating 
the  charge  were  inserted  provisions  for  paying 
off  not  less  than  one-tif  th  of  the  sum  charged, 
with  interest  in  each  succeeding  year,  till  the 
whole  was  repaid  : — Held,  that  the  charge  under 
6  &  7  WilL  4,  c.  96,  s.  2,  was  a  charge  on  the 
rates  generally,  and  might  be  enforced  against 
the  rates  in  years  subsequently  to  the  five  years 
next  after  the  making  of  the  charge.  Rig.  v. 
Iluritbtmme  Tarrant  Overseers^  El.  Bl.  &  EL 
246  ;  27  L.  J.,  M.  C.  214  ;  4  Jur.  (N.S.)  783  ; 
6  W.  R.  521. 

Vainer  Appointed  by  Committee.] — The 


assessment  committee  of  a  union  acting  under 
25  &  26  Vict.  c.  103,  s.  14,  directed  the  overseers 
of  a  township  within  the  union  to  send  in  a 
valuation  list  within  three  months.  Before  the 
expiration  of  that  time  the  committee  appointed 
a  valuer  for  themselves,  fcjubsequently  the  over- 
seers sent  in  their  valuation,  which  the  com- 
mittee rejected  as  unsatisfactory.  The  valuer 
then  made  his  valuation,  which  exceeded  by  one- 
sixth  that  of  the  overseers  : — Held,  iirst,  that  the 
power  of  the  overseers  to  make  the  valuation  was 
superseded  by  the  appointment  of  the  valuer  by 
the  committee.  Reg,  v.  Richmand^  6  B.  &  S. 
641  ;  84  L.  J.,  M.  C.  186. 

Held,  secondly,  that  the  parish  was  not  liable 
for  the  expense  of  the  valuation  made  by  the 
committee  either  as  costs  or  as  compensation. 
lb. 


General  Diftriet  Bate,  Baiii  of.]  —  General 
district  rates  made  under  21  &  22  Vict.  c.  98,  s.  5a, 
are  not  required  to  be  based  on  the  poor-rate, 
where,  in  the  opinion  of  the  local  board,  the 
poor-law  valuation  list  is  an  unfit  criterion  for 
making  them.  N,  E,  Ry,  v.  Scarborough  Local 
Board,  38  L.  J.,  M.  C.  65  ;  L.  R.  4  Q.  B.  163  ; 
17W.  R.574. 

2.  Rate. 

a.  By  Whom  Kade. 

Be  faeto  Veitrymen.] — A  poor-rate,  which  is 
lawfully  made  in  other  respects,  is  not  rendered 
invalid  by  the  circumstance  that  some  of  the 
vestrymen  who  concurred  in  making  it  were 
vestrymen  de  facto  and  not  de  jure.  Scadding 
V.  Lorant,  3  H.  L.  Cas.  418. 

Commiifionen.] — The  54  Geo.  3,  c.  4,  s.  16, 
authorising  the  levying  of  a  gaol  rate,  directed 
that  the  overseers  of  each  parish  should  levy  it 
in  the  same  way  as  the  poor-rate  : — Held,  that 
where  the  power  to  levy  the  poor-rate  in  a  par- 
ticular parish  was  in  certain  commissioners,  they 
were  the  proper  persons  to  make  the  gaol  rate, 
and  not  the  overseers.  CortU  v.  Kent  Wetter- 
xoorkg  Co.,  7  B.  &  C.  814  ;  5  L.  J.  (o.s.)  M.  C. 
106. 

b.  How  ICade. 

«  Blade,"  Meaning  of.!— A  poor-rate  was  not 
made  until  it  was  signed  by  the  overseers,  accord- 
ing to  6  &  7  Will.  4,  c.  96  (Parochial  Assessment 
Act).  Ainsworth  v.  Creeke,  38  L.  J.,  C.  P.  58 ; 
L.  R.  4  C.  P.  476  ;  19  L.  T.  824  ;  17  W.  R.  229  ; 

1  Hopw.  &  C.  141. 

The  word  "made"  in  30  &  31  Vict.  c.  102 
(Representation  of  the  People  Act,  1867),  s.  3, 
par.  3,  is  to  be  construed  as  completely  made  ;  and 
therefore  where  a  poor-rate,  purporting  to  be 
made  on  the  18th  July,  1867,  was  allowed  by 
the  justices  on  the  4th  September,  1867,  and 
published  on  the  8th  September,  1867  :— Held, 
that  it  was  not  made  during  the  time  of  occupa- 
tion of  a  claimant  seeking  to  qualify  for  tlie 
twelve  months  succeeding  July  31,  1868.  JoneM 
V.  Bubb,  38  L.  J.,  C.  P.  57  ;  L.  R.  4  C.  P.  468  ; 
19  L.  T.  483  ;  17  W.  R.  205  ;  1  Hopw.  &  C.  128. 

Time  for  Making.] — A  poor-rate  need  not  be 
made  monthly.    Rex  v.  St,  George  Oterteers, 

2  W.  BL  694. 

Mandamni  to  Make  Bate.]— An  overseer  may 
sue  out  a  writ  of  mandamus,  commanding  the 
churchwardens  and  overseers  to  make  a  poor- 
rate,  and  the  writ  need  not  state  in  express  terms 
that  a  poor-rate  was  necessary.  Rex  v.  Edlas- 
ton  OrertserM,  1  N.  &  P.  20  ;  2  H.  &  W.  429  ;  6 
L.  J.,  M.  C.  36.  S.  P.,  Rex  v.  Gadtby,  1  N.  &  P. 
672. 

The  rule  for  a  mandamus,  to  concur  in  making 
a  rate,  is  absolute  in  the  first  instance.    lb. 

Where  it  appears  that  the  parish  officers  are 
without  funds  for  the  relief  of  the  poor,  and  that 
for  want  of  the  concurrence  of  some  of  the 
officers  a  rate  cannot  be  made,  the  court  will 
order  a  peremptory  mandamus  in  the  first 
instance  commanding  them  to  make  a  rate. 
Rex,  V.  Soham  Overseers,  8  L.  J.  (o.s.)  M.  C.  73. 

BetroipeotiYe  Bate.]— At  the  time  when 

the  parish  of  B.  was  by  a  provisional  order 
separated  from  the  local  government  district  of 
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M.,  the  special  district  rates  of  that  district  were 
mortgaged  for  the  unexpired  period  of  twenty- 
three  years  to  secure  the  repayment  of  a  debt 
which  had  previously  been  incurred  by  the  local 
board  of  the  district  of  M.  The  statute  24  6i  25 
Vict.  c.  39,  which  confirmed  the  provisional 
order,  apportioned  the  amount  which  the  parish 
of  B.  should  contribute  towards  the  payment  of 
such  debt,  and  provided  that  the  overseers  of 
that  parish  should  raise  the  annual  instalments 
required  to  pay  off  the  sum  the  parish  of  B.  was 
to  contribute  in  the  name  and  as  part  of  the 
rates  levied  within  such  parish  for  the  relief  of 
the  poor.  In  July,  1883,  the  local  board  of  M. 
paid  off  the  last  instalment  of  principal  and 
interest  due  under  the  mortgage,  and  on  the 
25th  March  demanded  from  the  overseers  of  the 
parish  of  B.  payment  of  the  amount  due  from  the 
parish  since  the  13th  January,  1879,  up  to  which 
date  the  parish  had  duly  contributed  in  accord- 
ance with  24  k.  25  Vict.  c.  39.  The  demand  not 
having  been  complied  with,  an  application  was 
made  for  a  mandamus  to  compel  the  overseers  to 
levy  a  rate  in  order  to  pay  the  amount  in 
arrear: — Held,  that  the  obligation  imposed  by 
the  statute  on  the  parish  of  B.  was  that  they 
should  pay  their  proportion  of  the  debt  annually, 
and  that  the  effect  of  granting  the  mandamus 
would  be  to  enforce  the  levy  of  retrospective 
rat«s,  and  the  court  therefore  discharged  the  rule. 
Beg.  v.  Beddlngton  Overseers^  48  J.  P.  486. 


Payment  of  Debts  Act,  1869 — Proieon- 


tion  of  Aotlon  with  due  IHligenee.] — An  action 
was  brought  by  an  engineer,  within  the  time 
limited  by  s.  1  of  the  Payment  of  Debts  Act, 
1859,  for  services  rendered  to  the  defendants, 
who  were  a  rural  sanitary  authority  acting  under 
the  Public  Health  Act,  1875.  After  issue  joined 
the  plaintiff  took  out  a  summons  to  refer  the 
matter  to  arbitration  ;  this  summons  was  opposed 
by  the  defendants,  and  was  dismissed.  The 
plaintiff  then  allowed  two  assizes  at  Leeds 
(where  the  action  was  to  be  tried)  to  pass  with- 
out giving  notice  of  trial ;  the  defendants  then 
took  out  a  summons  to  dismiss  the  action  for 
want  of  prosecution,  after  which  the  plaintiff 
gave  notice  of  trial  for  the  assizes  then  coming 
on.  At  the  trial,  the  learned  judge,  with  the 
consent  of  the  parties,  oi-dered  the  matter  to  be 
referred  to  an  arbitrator,  who  found  for  the 
plaintiff  for  a  certain  sum.  In  an  action  for  a 
mandamus  to  the  defendants  to  levy  a  rate  to 
satisfy  the  award : — Held,  granting  the  man- 
damus, that,  as  the  action  was  a  proper  one  to  be 
referred  to  arbitration,  and  as  the  plaintiff  had 
taken  out  a  summons  to  refer,  which  the  defen- 
dants opposed,  the  plaintiff  had  not,  under  the 
circumstances,  failed  to  prosecute  the  proceed- 
ings in  the  action  "  with  due  diligence  within 
the  meaning:  of  s.  4  of  the  Poor  Law  Boards 
(Payment  of  Debts)  Act,  1859.  Rhodes  v.  Pate- 
ley  Bridge  Union,  51  L.  T.  235 ;  48  J.  P. 
168. 

Conoarrent  Batei.] — ^A  rate  may  be  made  and 
levied,  although  there  is  another  rate  existing  at 
the  time,  which  was  made  on  a  former  day  for 
the  same  purpose,  but  is  not  wholly  collected  ; 
but  concurrently  existing  rates  are  illegal  if 
made  for  the  same  period  of  time.  Reg.  v.  Best, 
2  B.  C.  Rep.  90  ;  2  New  Sess.  Cas.  665 ;  16 
L.  J.,  M.  C.  102. 

A  concurrent  rate,  made  for  the  same  period 
as  a  former  subsisting  rate,  is  illegal.    Reg.  y. 


lordkam,  3  P.  &  D.  95  ;   11  A.  &  £.  73  ;  9  L.  J., 
M.  C.  3. 

Bpeoial  Bargain  in  lien  of  Bate— Yalidity— 
Seijeanti'  Inn.] — Disputes  having  arisen  between 
Serjeants'  Inn  and  the  parish  of  St.  Dunstan  as 
to  whether  or  not  the  inn  was  part  of  that 
parish  and  liable  to  the  parochial  btuthens  there. 
it  was  agreed,  under  the  sanction  of  a  private 
act  of  William  4,  that  the  inn  should  psj  the 
parish  802.  a  year,  and  that  the  parish  should 
accept  that  sum  as  ''a  full  satisfaction  and  dis- 
charge of  all  poor-rates  from  time  to  time  due  or 
claimed  to  be  due  in  respect  of  the  inn "  : — 
Held,  that  this  special  bargain  was  not  repealed 
or  affected  by  the  Representation  of  the  People 
Act,  1867  (30  &  31  Vict.  c.  107),  s.  7,  or  the  Poor 
Law  Amendment  Act,  1868  (31  k  32  Vict.c.  122), 
s.  27.  or  by  any  of  the  intermediate  general  acts 
for  the  regulation  of  parishes  or  the  assessment 
or  collection  of  poor-rates  therein.  Thorpe  v. 
Adam^,  40  L.  J.,  M.  C.  52  :  L.  R.  6  C.  P.  125  ; 
23  L.  T.  810  ;  19  W.  R.  352. 


Oompofition— BoMlntionSiitinot  from, 
ment.] — When  the  local  authority  under  18  k  19 
Vict.  c.  121,  had  determined  to  convert  a  certain 
ditch  into  a  sewer,  and  had  under  s.  22  assessed 
all  premises  then  using  the  same  for  the  pur- 
pose of  sewage  to  certain  annual  payments,  and 
had  upon  the  same  day  passed  a  resolution 
enabling  the  parties  liable  to  compound  for  such 
payments,  which  resolution  was  entered  in  the 
rate-book,  and  appended  to  the  notice  of  assess- 
ment, from  which  also  it  was  sworn  to  be  distinct : 
— Held,  that  the  resolution  formed  no  part  of 
the  assessment,  and  that  the  assessment  was  not 
bad  because  it  did  not  provide  for  the  case  of 
houses  and  premises  thereafter  using  the  sewers. 
Reg.  V.  Middlesex  J  J.,  4  W.  R.  562. 

Application  to  liaye  Vame  inierted — ^To  whom 
made.] — By  a  local  act,  the  management  of  a 
parish  and  the  relief  of  the  poor  were  intrusted 
to  trustees,  but  the  vestry  was  to  make  the  poor- 
rates,  and  a  collector  was  to  collect  them.  The 
overseers  had  nothing  to  do  with  making  the 
rates  or  their  application  : — Held,  that  the  over- 
seersers  were  not  the  proper  i»arties  to  whom  a 
person  who  wished  to  have  his  name  inserted  on 
a  poor-rate  should  make  application  for  that 
purpose.  Reg.  v.  Islington  Overseers,  3  B.  &  S. 
46  ;  32  L.  J.,  M.  C.  267  ;  9  Jur.  (N.8.)  155  ;  8 
L.T.  331;  11  W.  R.  760. 

**  Bated,"  Mea^ng  of.] — By  a  local  act  no 
person  shall  be  qualified  to  be  elected  a  com- 
missioner under  the  act,  unless  at  the  time  of  his 
being  elected  he  shall  be  rated  in  the  rate  made 
for  the  relief  of  the  poor  of  a  township.  £.'s 
name  was  not  in  the  last  rate  made  previously 
to  the  declaration  at  the  time  it  was  allowed,  but 
he  came  into  occupation  of  premises  after  the 
rate  was  made,  and  his  name  was  inserted,  in 
the  rate-book,  under  17  Geo.  2,c.  38,  s.  12,  before 
the  day  of  election : — Held,  that  he  was  not 
rated  within  the  meaning  of  the  local  act.  and 
therefore  was  not  qualified.  Reg.  v.  Eddowes, 
1  El.  &  El.  330  ;  28  L.  J.,  Q.  B.  84  ;  5  Jur.  (N.8.) 
469  ;  7  W.  R.  63. 

Anthority  to  Bate — Conitruction  of  Statntei.] 

— Whenever  it  is  sought  to  impose  a  rate,  the 
burthen  lies  on  those  seeking  to  enforce  it 
to  shew  that  the  words  used  by  the  legislature 
are  clear  and  unambiguous  in  order  to  chaige  the 
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subject.    Ingram  v.  Dri nkwat/'r^  44  L.  J.^  P.  C. 
83  ;  32  L.  T.  746— P.  C. 

Acts  in  order  to  infringe  upon  the  legal  rights 
of  the  subject,  and  especially  to  impose  a  tax, 
must  be  expressed  in  language  clear  beyond  nil 
reasonable  doubt.  Sh/iw  v.  Rttddin^  9  Ir.  C.  L.  R. 
214.  S.  P.,  Reg,  v.  Mallow  Union,  12  Ir.  C.  L.  R.  35. 

Hotioe  of  Meetixig— Friyate  Act— Trniteei.]— 
An  act  enabling  the  building  of  a  bridge,  and 
making  a  rate  on  landowners  for  that  purpose, 
enacted  that  certain  persons  by  name,  and  all 
others  deriving  lOOZ.  a  year  out  of  the  lands 
liable  to  be  affected,  should  be  trustees ;  and  the 
trustees  were  to  have  notice  by  circular  of  all 
meetings ;  but  the  interpretation  clause  said 
that  trustees  meant  those  acting  by  virtue  of  the 
act : — Held,  that  a  person  qualified  to  be  a 
trustee,  yet  not  having  been  named  in  the  act, 
nor  having  act^  by  virtue  of  it,  was  not  entitled 
to  require  notice.  Kerr  v.  Wilkley  6  Jur.  (N.8.) 
383  ;  1  L.  T.  501 ;  8  W.  R.  286— H.  L. 

Held,  also,  that  where  notice  of  a  meeting  had 
been  properly  given,  there  was  no  necessity  for 
notice  of  its  bond  fide  adjournment.    Ih, 


o.  For  what  Ptirposa. 

Betrofpectiye  Bate.l— It  is  a  principle  of 
rating,  that  the  rate  shall  not  be  imposed  to 
reimburse  for  past  expenses,  but  the  rule  is 
subject  to  necessary  exceptions.  Rttg.  v.  Read^ 
13  Q.  B.  524  ;  4  NewSess.  Cas.  7  ;  18  L.  J.,M.  C. 
164;  13  Jur.  789. 

A  rate  cannot  be  made  to  repay  money  bor- 
rowed to  repair  and  rebuild  a  workhouse.  Rex 
v.  Warell,  1  Dougl.  116. 

There  is  no  rule  of  law  which  prohibits  a 
retrospective  rate.  Harrison  v.  Stickney,  2 
H.  L.  Cas.  108. 

In  every  case  of  rating  the  question  is,  whether 
the  act  under  which  a  rate  is  made,  either  expressly 
or  impliedly,  prohibits  such  rate  from  being  retro- 
spective.   Ih. 

Where  a  body  of  persons  is  by  statute  con- 
stituted trustees  for  certain  public  purposes, 
and  powers  are  conferred  on  them  to  levy  rates 
upon  the  district  to  a  limited  amount,  they  are 
authorised,  if  not  expressly  prohibited,  to  apply 
the  rates  of  any  year  in  the  payment  of  debts 
properly  incurred  in  a  previous  year  in  the 
ejLecution  of  their  trust.  SSecus,  if  their  power 
of  rating  is  unlimited  in  amount.  Att.-Gen,  v. 
Church,  2  Hem.  &  M.  697  ;  4  N.  R.  89. 

Bill  in  Parliament.]— A  court  of  equity  will 
not  allow  money  raised  for  poor-rates,  under  a 
local  act,  to  be  applied  in  payment  of  the 
expenses  of  a  bill  in  parliament  promoted  by  the 
guardians,  but  rejected.  Att.-Oen..  v.  Sonthnmp' 
ton,  17  Sim.  6  ;  18  L.  J.,  Ch.  393  ;  13  Jur.  669. 

The  jurisdiction  of  the  court  is  not  taken  away 
by  the  power  given  to  the  poor-law  commis- 
sioners, by  11  &  12  Vict.  c.  91,  of  remitting  law- 
ful disallowances.     Ih, 

Coiti  of  Opposing  Bill.]— A  bill  before  parlia- 
ment provided  for  the  punctual  payment  of 
interest  on  the  share  capital  of  the  undertaking, 
for  which  authority  was  sought  by  declaring  that 
the  overseers  of  the  parish  in  which  such  under- 
taking was  situated  should  when  required  so  to 
do  raise  as  part  of  the  poor-rate  money  for  the 
payment  of  such  interest.  The  overseers  opposed 
the  bill,  which  was  rejected  by  a  committee  of 


the  house  of  lords.  On  an  application  for  a  writ 
of  certiorari  to  bring  up  and  quash  the  certificate 
of  the  district  auditor  allowing  the  taxed  costs  of 
such  opposition  • — Held,  that  the  overseers  were 
entitled  to  charge  the  costs  of  the  opposition  on 
the  poor-rate.  Reg,  v.  White  or  Sibley,  Ex 
parte,  54  L.  J.,  M.  C.  128  ;  14  Q.  B.  D.  358  ;  52 
L.  T.  116  ;  S3  W.  R.  248  ;  49  J.  P.  294— C.  A. 

Borrowing  Fowere— Bate  made  to  Pay  Inte- 
reit.J — Where  trustees  under  a  local  act  were 
authorised  to  borrow,  by  annuity,  or  at  common 
interest,  a  sum  not  exceeding  30,000/.  for  the 
purpose  of  building  a  chapel,  and  the  moneys  so 
borrowed,  and  the  interest,  were  to  be  made 
payable  out  of  the  burial  fees,  and  out  of  the 
rates  and  assessments  to  be  made  in  pursuance 
of  the  act ;  and  the  trustees,  in  fact,  borrowed 
32,636/.,  and  made  a  rate  to  pay  the  interest  of 
that  sum  : — Held,  that  the  trustees  had  exceeded 
their  power,  as  the  act  only  emi)owered  them  to 
borrow  a  specific  sum,  and  as  the  rate  was  made 
to  pay  the  interest  due  upon  the  whole  sum  bor- 
rowed, it  was  bad  in  toto,  although  the  defect 
did  not  appear  on  the  face  of  it.  Ricltter  v. 
Ilvghes,  3  D.  &  R.  788 ;  2  B.  &  C.  499  ;  2  L.  J. 
(0.8.)  K.  B.  61  ;  26  R.  R.  424. 

It  is  in  the  power  of  the  vestry  to  borrow  on 
the  security  of  any  particular  rate ;  but  they 
cannot  pledge  any  other  rate  as  a  security,  that 
is,  they  cannot  borrow  in  aid  of  one  rate  on  the 
security  of  another.  Att.'Gen.  v.  Daniel,  9  L.  J., 
Ch.  394  ;  4  Jur.  790. 

A  vestiy  have  no  power  to  apply  the  produce  of 
one  class  of  rates  to  objects  for  which  they  are 
em{K)wered  to  raise  another  class  of  rates ;  and 
they  have  no  power  to  make  good  the  defici- 
encies of  any  one  of  the  rates  out  of  the  produce 
of  the  other  rates.    I  b, 

Bepayment  of  Money  Borrowed.] — By  an  act 

of  parliament,  commissioners  were  appointed, 
who  were  to  expend  money  in  improving  a  town ; 
they  were  authorised  to  levy  rates  on  the  town 
and  to  borrow  money  on  the  security  of  the 
rates,  giving  bonds  for  the  money  so  borrowed, 
of  which  100/.  at  the  least  should  be  chosen  by 
lot,  and  paid  off  every  year.  Interest  on  the 
bonds  had  been  duly  paid,  and  except  in  two 
years,  100/.  had  been  paid  off  every  year,  but 
above  15,000/.  remained  on  the  security  of  the 
bonds : — Held,  that  holders  of  bonds  to  the 
amount  of  800/.  were  not  entitled  to  immediate 
payment  out  of  the  rates  or  to  a  receiver  of  the 
rates.  Preeton  v.  Great  Yarmovth  Corporation, 
41  L.  J.,  Ch.  310 ;  26  L.  T.  235.  Affirmed,  41 
L.  J.,  Ch.  760 ;  L.  R.  7  Ch.  655  ;  27  L.  T.  87  ; 
20  W.  R.  875. 

Commissioners  were  authorised  by  act  of  par- 
liament to  raise  money  for  parish  purposes,  and 
to  secure  it  by  debenture  or  assignment  of  the 
rates.  They  gave  a  debenture  for  1,000/.  to  A., 
who  was  treasurer,  and  also  a  commissioner.  A. 
advanced  nothing  at  the  time,  but  he  subse- 
quently advanced  the  amount,  and  from  that 
time  only  he  received  interest.  By  subsequent 
receipts  of  rates  the  balance  was  turned,  and  A. 
had  funds  in  hand  : — Held,  that  the  transaction 
was  not  invalid,  and  that  A.  was  entitled  to 
charge  full  interest  on  his  debenture  until  he 
had  been  formally  paid  off.  Fletcher  v.  Gibbon, 
23  Beav.  212. 

By  Order  of  Court  of  Clianeery.]— Credi- 


tors who  had  advanced  money  to  corporation 
established  for  maintenance  of  poor  of  a  certain 
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district : — Held,  entitled  to  compel  assessment 
of  rates  sufficient,  after  maintenance  of  poor, 
to  pay  principal  and  interest  of  their  debts. 
Janes  v.  Montgomery  {Parithe$  of),  8  Swan.  203. 
An  order  of  vestry  is  made  for  building  a 
workhouse  in  a  parish,  and  that  in  case  any 
one  will  lay  down  the  money,  the  parish  shall 
repay ;  equity  will  decree  a  parish  rate  to  be 
made  to  reimburse  the  party  who  lays  down 
this  money.  £lackboume  v.  Webster,  2  P.  Wms. 
632. 

Amount  Limited.]  —  Where  commissioners 
with  power  to  raise  money  resolved  that  it  was 
necessary  to  raise  a  sum  not  exceeding  1,300Z. : 
— Held,  that  the  fair  import  of  the  resolution 
was,  that  such  was  the  smallest  sum  necessary, 
and  that  it  was  sufficiently  certain.  Cortis  v. 
Xent  Waterworks  Co.,  7  B.  &  C.  314 ;  5  L.  J. 
(0.8.)  M.  C.  106. 

Where  the  commissioners  made  at  the  same 
time  two  rates,  one  for  the  poor  and  the  other 
for  the  highways,  and  it  appeared  that  the  first, 
if  the  whole  had  been  collected,  would  have 
exceeded  the  sum  required,  held  good,  as  the  act 
did  not  require  separate  rates  for  the  poor  and 
the  highways,  and  the  entire  sum  directed  to 
be  rais^  would  not  exceed  the  sum  required : — 
Held,  also,  good,  because  it  was  impossible  ever 
to  collect  the  whole  of  the  rate,  and  the  sum 
actually  collected  was  less  than  that  required.  lb. 

By  a  local  act  a  town  council  was  empowered, 
for  certain  purposes  therein  specified,  to  make 
rates,  **  provided  that  the  amount  to  be  levied  for 
all  and  any  of  the  purposes  shall  not  in  any  year 
exceed  1^.  in  the  pound  upon  the  rateable  value 
of  the  property  within  the  borough  liable  to  such 
rate"  : — Held,  that  such  deficiencies  as  might 
arise  in  levying  the  rate,  by  reason  of  insolvency 
of  occupiers  and  other  causes,  were  not  to  be  cast 
upon  the  general  body  of  ratepayers,  by  charging 
them  in  excess  of  the  rate  of  Id,  in  the  pound. 
Broum,  Ex  parte,  Liverpool  Corporation,  In  re, 
31  L.  J.,  M.  C.  108  ;  8  Jur.  (N.S.)  642  ;  6  L.  T.  241. 

By  a  local  act  for  improvement  of  a  town, 
commissioners  were  invested  with  all  the  powers, 
provisions  and  authorities,  and  were  to  be  in  the 
receipt  and  possession  of  all  compositions,  rates, 
&c.,  granted  by  13  Geo.  3,  c.  78  ;  and  the  sur- 
veyors to  be  appointed  by  the  commissioners 
were  to  have  the  same  powers  of  demanding, 
collecting  and  recovering  payment  of  such  com- 
positions, &c.,  as  under  that  act.  The  surveyors 
of  the  highways  within  the  ambit  of  the  act  were, 
on  a  day  to  be  appointed  by  the  commissioners, 
to  produce  to  them  their  accounts,  and  to  pay 
over  all  balances  in  their  hands  to  the  treasurer 
of  the  commissioners,  and  thenceforward  their 
office  was  to  be  determined.  The  commissioners 
were  empowered,  in  order  to  raise  money  for 
carrying  the  purposes  of  the  act  into  execution, 
to  lay  one  or  more  rates  once  in  every  year,  or 
oftener,  if  necessary,  on  all  houses,  shops,  &c., 
within  the  town,  so  as  such  rates  should  not 
exceed  %d.  in  the  pound  in  a  year  on  their  yearly 
value.  By  a  subsequent  act,  reciting  that  the 
commissioners  had  borrowed  considerable  sums 
of  money  on  the  rates,  and  that  they  were  inade- 
quate to  the  purposes  of  the  act,  the  power  of 
rating  houses,  shops,  &c.,  was  extended  from  8^. 
to  1«.  in  the  pound  in  the  year  : — Held,  that  the 
commissioners  had  no  power,  in  case  the  rates 
so  levied  proved  insufficient  for  the  purpose  of 
the  act,  to  levy  a  subsidiary  rate  by  application 
to  be  made  to  the  justices  by  the  surveyor  under 


13  Geo.  3,  c.  78,  s.  45.    Higgins  v.  Green,  lO- 
M.  &  W.  703  ;  12  L.  J.,  M.  0.  27. 

Samagei  Beooyered  against  Fariih  Qffloen — 
Local  Act.]  —  Parish  officers  having  received 
information  that  a  pei-son  was  a  pauper  lunatic^ 
likely  to  do  mischief,  caused  an  order  to  be  left 
with  A.  B.,  who  lived  at  his  house,  and  appeared 
to  have  the  care  of  him,  for  his  removal  to  the 
workhouse.  A.  B.  soon  afterwards,  assisted  by 
other  persons,  took  him  forcibly  to  the  work- 
house in  a  strait  waistcoat.  He  remained  in 
the  workhouse  about  a  week,  at  the  expira- 
tion of  which  he  was  brought  before  a  magis- 
trate and  discharged.  He  then  brought  an 
action  for  an  assault  and  false  imprisonment, 
and  an  action  of  trespass  against  the  parish 
officers,  and  in  one  of  them  recovered  400/. 
damages,  which,  upon  a  motion  for  a  new  trial,, 
was  reduced  by  consent  to  200/.,  no  new  trial 
being  granted.  The  other  action  was  not  tried. 
The  trustees  of  the  parish  having,  under  a 
local  act,  authority  to  manage  the  parish 
accounts,  and  to  superintend  the  treatment  of 
the  poor,  charged  the  damages  and  costa  incurred 
in  these  actions  against  the  poor-rates  of  the 
parish.  The  rates  so  charged  were  subsequently 
allowed  in  open  vestry,  and  the  charges  paid  out 
of  them.  Upon  an  information  filed  against  the 
trustees  for  the  purpose  of  compelling  them 
personally  to  refund  the  money  so  paid  as  for 
a  breach  of  trust,  the  court  dismissed  the  infor- 
mation, being  satisfied,  upon  the  evidence  before 
it,  without  regard  to  the  proceedings  at  law,  that 
the  parish  officers  had  not  participated  in  the 
forcible  removal  of  the  lunatic,  and  had  in  other 
respects  acted  reasonably,  though  perhaps  not 
strictly  according  to  law,  in  the  discharge  of 
their  duty  :  consequently,  that  they  were  entitled 
to  be  allowed  the  payment  so  made,  either  under 
the  26th  section  of  the  local  act,  which  provided 
that  all  costs  and  expenses  to  be  incurred  by  the 
tiiistees  or  any  persons  employed  by  them  in 
prosecuting  or  defending  any  action  touching 
the  execution  of  the  act  should  be  defrayed  out 
of  the  money  arising  by  virtue  of  the  act,  or  the 
general  law  applicable  to  overseers  and  their 
accounts.  Att,'Gen.  v.  Pearson,  2  Colly.  681 ; 
10  Jur.  651. 

Paving — Diitriot  Bate  —  Local  Aet.] — By  a 

local  act  of  Geo.  3,  commissioners  were  appointed 
for  paving  the  footways  and  cleansing,  lighting 
and  watching  the  streets  in  the  town  of  Mon- 
mouth, and  were  authorised  once  in  every  year 
to  rate  and  assess  any  sum  not  exceeding  Is.  in 
the  pound  upon  or  in  respect  of  all  houses,  &c., 
....  being  within  the  limits  of  the  town  of 
Monmouth,  and  the  persons  paying  such  rates 
were  exempted  from  all  charges  and  expenses  of 
paving,  lighting,  watching,  cleansing  or  fencing 
off  any  part  or  parts  of  the  footways  and  cross- 
paths  of  the  town  and  borough.  By  the  Public 
Health  Act,  1872,  the  borough  of  Monmouth 
(within  which  was  the  town  of  Monmouth)  was. 
created  an  urban  sanitary  district,  and  the 
mayor,  aldermen  and  burgesses  of  the  borough, 
acting  by  the  town  council,  were  the  urban, 
sanitary  authority  for  such  district.  By  s.  16, 
all  ex^ienses  incurred  or  payable  by  an  urban 
sanitary  authority  under  the  sanitary  act  shall 
....  be  defrayed  ....  in  the  case  of  the 
council  of  a  borough  out  of  the  borough  fund 
or  borough  rate.  By  the  Sanitary  Law  Amend- 
ment Act,  1874,  all  the  powers  and  duties  of 
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the  commissioners  under  the  Local  Paving  Act 
relating  to  any  objects  or  purposes  of  the  sanitary 
acts  were  transferred  to  the  council.  By  the 
Public  Health  Act,  1874,  s.  144,  every  urban 
authority  shall,  within  their  district,  exclusively 
of  any  other  person,  execute  the  office  of  and  hQ 
surveyor  of  highways,  and  have,  exercise  and  be 
subject  to  aU  the  powers,  authorities,  duties  and 
liabilities  of  surveyors  of  highways.  By  s.  207, 
all  expenses  incurred  or  payable  by  any  urban 
authority  in  the  execution  of  this  act,  and  not 
otherwise  provided  for,  shall  be  charged  on  and 
defrayed  out  of  the  district  fund  and  general 
district  rate  leviable  by  them  under  this  act. 
The  tovm  council,  as  the  urban  sanitary  autho- 
rity for  the  borough  of  Monmouth,  made  a 
general  borough  rate  to  meet  expenditure,  which 
included  the  paving,  lighting  and  cleansing  of 
the  town.  A  ratepayer,  who  occupied  a  hoase 
within  the  borough,  but  outside  the  town  of 
Monmouth,  appealed  on  the  ground  that  the  rate 
was  made  in  part  for  raising  money  towards 
defraying  the  expenses,  of  carrying  the  Mon- 
mouth Paving  Act  into  execution  : — Held,  that 
the  rate  was  invalid.  Monnumth  Carporation  v. 
MoiitMmth  Ortrrseers,  38  L.  T.  612. 

d.  Allowanoe  and  Publloatlon. 

Heoeiiity  of.] — A  rate  is  not  a  complete 
and  valid  rate  until  allowance  and  publication. 
Biuhell  V.  Luehett,  2  C.  B.  111. 

Allowaaoe  by  Jnstloei — JTaiitdiotion.] — The 

allowanoe  of  a  poor-rate  by  the  justices  is  purely 
a  ministerial  act ;  and  if  the  rate  is  good  on  the 
face  of  it,  they  cannot  inquire  into  its  validity. 
Beg.  V.  Godolphin  {Lord),  1  D.  &  L.  830  ;  1  New 
Sess.  Cas.  1  ;  13  L.  J.,  M.  C.  57  ;  8  Jnr.  574. 
8.  F.,  Beg.  v.  Yarborough  iEarl),  12  A.  &  E.  416 ; 
3  P.  &  D.  491  ;  9  L.  J.,  M.  C.  62. 

Where  a  poor-rate  had  been  made  by  the  over- 
seers of  a  parish  alone,  there  being  aUo  two 
churchwardens  who  had  not  been  sworn  in,  and 
the  justices  had  refused  to  allow  it,  as  not  being 
made  by  the  majority  of  the  parish  officers,  a 
mandamus  to  the  justices  to  sign  and  allow  the 
rate  was  granted.     Ih, 

A  mandamus  to  justices  to  allow  a  poor-rate  is 
absolute  in  the  first  instance.    Ih, 

A  poor-rate  which  has  not  been  allowed  by 
two  justices  is  a  nullity,  although  there  has  been 
no  appeal  against  the  rate.  Fox  v.  Dariet,  2 
Lutw.  Reg.  Cas.  97  ;  6  C.  B.  11 ;  18  L.  J.,  C.  P. 
48. 

In  allowing  a  rate  two  justices  may  act  sepa- 
rately. Ber  V.  UamMall  Ridware,  3  Term  Rep. 
380.    And  see  }Vootton  v.  Harvey^  6  East,  75. 

Votioe  ol] — The  notice  of  allowance 

need  not  be  signed,  and  therefore  a  notice  signed 
only  by  an  overseer  and  an  a^5sistant  overseer  is 
good.  Burnley  Y.  Methley  Oceneer*,  1  El.  icEl. 
789  ;  2H  L.  J.,  M.  C.  152  ;  5  Jur.  (k.8.)  914  ;  7 
W.  R.  422. 

Pablieatioa— Votioe  of.]— Notice  of  a  publica- 
tion of  a  poor-rate  need  not  state  that  the  rate 
has  been  allowed.  Paynter  v.  Beg,,  10  Q.  B.  908  ; 
16  L.  J.,  M.  C.  136  ;  11  Jur.  973— Ex.  Ch. 

In  Chnroh— Vext  Sunday.] — If  a  poor-rate 
was  not  published  in  the  church  on  the  Sunday 
next  after  it  was  allowed  under  17  Geo.  2,  c.  3, 
8.  1.  it  was  a  nullity.  Bex  v.  yeiocomh,  4  Term 
Rep.  368  ;  2  R.  R.  414. 


Notice  of  the  allowance  of  a  rate  affixed,  the 
next  Sunday  after  allowance,  to  the  door  of  the 
only  church  of  the  parish,  previously  to  the  com- 
mencement of  the  usual  afternoon  service,  and 
after  the  conclusion  of  the  usual  morning  ser- 
vice, is  a  sufficient  publication.  Bvmley  v. 
Methley  Overteers,  1  £1.  &  £1.  789 ;  28  L.  J., 
M.  C.  162  ;  5  Jur.  (N.S.)  914  ;  7  W.  R.  422. 

On  what  Soon  and  Bnildingi.J — It  is  not 


necessary  to  publish  a  poor-rate  on  all  the  doors 
of  any  churcn  or  chapel,  nor  on  the  door  of  a 
church  or  a  chapel  in  which  divine  service  has 
ceased  to  be  performed,  nor  on  the  door  of  any 
building,  not  being  a  church  or  chapel,  in  which 
divine  service  is  performed.  Ormerod  v.  Chad- 
wick,  16  M.  &  W.  367  ;  2  New  Sess.  Cas.  697  ;  16 
L.  J.,  M.  C.  148. 

It  is  a  sufficient  publication,  if  a  copy  of  it  is 
affixed  before  divine  service  on  the  Sunday  next 
after  its  allowance,  on  the  principal  or  most 
usual  door  of  all  the  churches  or  chapels  of  the 
Established  Church  within  the  parish  in  which 
divine  service  is  porformetl.    Ih, 

In  the  same  place  a  room  was  hired  for  a 
school-house,  in  which  divine  service  was  regu- 
larly celebrated  on  Sundays,  according  to  the 
rites  of  the  Church  of  England  : — Held,  that  it 
was  not  necessary  to  affix  any  notice  on  the  door 
of  the  school.    Ih, 

It  is  sufficient  if  the  notice  is  affixed  to  the 
principal  door  of  the  church.    Ih, 

Where  Diftriot  hai  iti  ownChnreh.] — 


Where  a  rate  is  made  for  a  district  within  a 
parish,  which  district  has  its  own  church,  and 
maintains  its  own  poor  ;  the  rate  is  sufficiently 
published,  if  notice  of  it  is  affixed  on  the  door 
of  such  church,  although  there  are  chapelries 
within  the  parish,  having  their  own  respective 
chapels,  all  which  belong  to  some  vicarage,  with 
the  church.  Beg.  v.  Marr'ujtt,  12  A.  &  E.  779  ; 
4  P.  &  D.  440. 

The  notice  need  not  be  affixed  at  such  chapels ; 
nor  at  the  church  of  a  neighbouring  parish  in 
the  same  town,  though  the  churches  nearly 
adjoin  each  other,  belong  to  the  same  vicarage, 
and  are  used  indiscriminately  by  the  same  persons, 
the  one  being  sometimes  frequented  by  the  con- 
gregation of  the  other  while  that  is  closed  ;  and 
although  many  persons  have  rateable  property 
in  both  parishes.    Ih. 

Where    more    than    one    Eatabliihed 


Chnroh.]— By  8  &  4  WiU.  4,  c.  90,  for  lighting 
and  watching  parishes,  the  overseers  are  required 
to  proceed  in  the  same  manner  for  the  purpose 
of  collecting,  raising  and  levying  the  rate  under 
that  act  as  for  levying  money  for  the  relief  of 
the  poor.  A  lighting  and  watching  rate  was 
made  for  the  township  of  Clitheroe,  and  written 
notice  of  it  was  affixed  to  the  door  of  the  church 
of  St.  Michael,  in  the  township,  which  w^as  stated 
to  be  the  only  place  where  rat^  had  theretofore 
been  published.  At  the  time  of  the  publication 
of  the  rate,  there  were  two  other  churches  of 
the  Established  Church  in  the  township  of 
Clitheroe,  on  the  doors  of  which  no  notice  of 
rate  was  affixed  : — Held,  that  the  publication  of 
the  rate  was  insufficient.  Beg.  v.  Whipp,  4 
Q.  B.  141  ;  3  G.  &  D.  372  ;  12  L.  J.,  M.  C.  64  ;  7 
Jur.  194. 

Where  no  Chnreh  or  Chapel.]  —  By  17 


Geo.  2,  c.  3,  8. 1,  public  notice  of  every  rate  for 
the  relief  of  the  poor  shall  be  given  in  the  parish 
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church  the  next  Sunday  after  the  allowance 
of  the  rate  by  the  justices,  "  and  no  rate  shall  be 
esteemed  or  reputed  Valid  and  sufficient  so  as  to 
collect  or  raise  the  same  unless  such  notice  shall 
have  been  given " ;  and  by  7  WilL  4  &  1  Vict, 
c.  45,  a  written  notice,  to  be  affixed  on  the  doors 
of  all  the  churches  or  chapels  in  the  parish, 
is  substituted  for  any  notice  theretofore  by  any 
law  or  statute  given  in  churches  or  chapels. 
By  20  Vict.  c.  19,  s.  1,  every  extra-parochial 
place  wherein  no  rate  is  levied  for  the  relief 
of  the  poor  shall  for  all  purposes  of  assessment 
to  the  poor-rate  and  the  relief  of  the  poor 
"be  deemed  a  parish."  The  overseers  of  a 
parish  which,  before  the  passing  of  20  Vict. 
c.  19,  was  an  extra-parochial  place,  made  a  rate 
for  the  relief  of  the  poor,  but  did  not  publish 
any  notice  of  the  rate  within  the  parish,  in 
which  there  was  no  church  or  chapel : — Held, 
that  the  rate  could  not  be  collected.  B^g.  v. 
Dyott,  51  L.  J.,  M.  C.  104  ;  9  Q.  B.  D.  47  ;  30 
W.  R.  799  ;  47  J.  P.  54.  But  see  now  45  &  46 
Vict.  c.  20,  8.  4. 


6.  In  what  Parishes  and  Places. 

Pariih,  what  U.]— By  20  Vict.  c.  19,  s.  1,  after 
the  31st  December,  1867,  every  place  entered 
separately  in  the  report  of  the  registrar-general 
on  the  last  census,  which  now  is,  or  is  reputed  to 
be,  extra-parochial,  and  wherein  no  rate  is  levied 
for  the  relief  of  the  poor,  shall,  for  all  the  pur- 
poses of  the  assessment  to  the  poor-rate,  be 
deemed  a  parish.  In  the  report,  "  Thombury 
with  Netherwood"  was  entered  as  one  place, 
with  the  following  note  :  "  Netherwood,  deemed 
extra-parochial,  maintains  its  own  poor,  but  pays 
church  rate  to  Thombury  parish  "  : — Held,  that 
Netherwood  was  not  a  "  place  entered  separately," 
and  therefore  was  not  to  be  deemed  a  parish  for 
the  purpose  of  the  poor-rate.  Meg.  v.  Mytto/t,  2 
El.  &  El.  557  ;  29  L.  J.,  M.  C.  109  ;  6  Jur.  (N.8.) 
341  ;  2  L.  T.  12  ;  8  W.  R.  275. 

Pier  below  Low  Water-mark.]  —  See  poet, 
Piers  and  Habboubs,  col.  1647. 

Aocuraoy  of  Looalitj.] — W.  appealed  against 
a  poor-rate  by  which  he  was  ratcil  in  the  parish 
of  H.,  as  occupier  of  land  to  an  amount  named 
and  of  a  value  named.  The  sessions  affirmed 
the  rate,  subject  to  a  case  which  stated  that  W. 
did  occupy  that  quantity  of  land  in  H.,  and  that 
it  was  of  the  value  stated  ;  but  that  he  also 
occupied  land  in  the  adjacent  parish  of  C. ;  and 
that  it  was  not  known  which  portion  of  the  land 
was  in  H.,  and  which  in  C,  though  the  quantity 
occupied  in  each  was  known,  and  the  value  was 
rightly  assessed  whichever  portion  was  in  H. : — 
Held,  that  the  rate  should  stand,  the  sessions  not 
being  bound  to  deteimine  the  particular  portion 
which  was  within  H.  Jleg.  v.  Woods^  EL  Bl.  & 
El.  481  ;  27  L.  J.,  M.  C.  289  ;  4  Jur.  (N.S.)  1233 ; 
6  W.  R.  595. 

Usage  —  Eztra-paroohial  Place.] — When  a 
parish  has  for  several  hundred  years  acquiesced 
in  the  notion  that  a  particular  place  is  extra- 
parochial,  a  very  strong  case  should  be  made  out 
before  a  jury  can  be  called  upon  to  find  that  such 
place  is  within  the  parish.  Xing  v.  Buttertwrth^ 
2  Car.  &  P.  391. 

Two  Pariehei  treated  ai  One.]— The  parish 


of  M.  has  for  all  secular  purposes  since  43  Eliz. 


been  treated  as  one  parish.  In  fact,  it  consists 
of  two  distinct  rectories  and  advowsons,  and  for 
all  ecclesiastical  purposes  it  constitutes  two 
distinct  parishes : — Held,  that  a  rate  for  the 
relief  of  the  poor  of  iM.,  treating  it  as  one  parish, 
is  good,  such  long  usage  being  conclusiTe  as  to 
M.  being  before  and  at  the  passing  of  43  Eliz. 
one  parish  by  reputation.  B>eg,  v.  Mahlethorpe, 
2  W.  R.  533. 

The  hamlet  of  T.  had  for  a  hundred  years 
past,  and  for  anything  that  appeared  to  the  con- 
trary before  that  time,  been  rated  to  the  poor 
and  highway  rates  of  the  adjacent  township  of 
H.,  which  maintained  its  own  poor  and  highways 
separately,  and  together  with  another  township 
formed  the  parish  of  H.  On  the  other  hand,  the 
lands  in  T.,  from  the  earliest  period,  were  titbeable 
to  the  adjacent  parish  of  K.,  as  being  Rituate  in 
that  parish,  and  the  occupiers  were  rated  to  and 
paid  church  rates  in  that  parish,  and  also  Easter 
and  other  ecclesiastical  dues,  and  never  paid 
tithes,  &c.,  to  H.  : — Held,  that  there  was  no 
ground  for  disturbing  the  long-established  usage 
of  rating  T.  to  the  poor-rates  of  H.,  as  it  was 
impossible  to  say  that  this  usage  could  not  have 
had  a  legal  origin  from  the  tithes  having  been 
severed  from  T.  and  conferred  upon  the  parish 
of  E.,  while  T.  itself  was  associated  with  H.  as 
one  township  for  i-ating  purposes  according  to 
13  &  14  Car.  2,  c.  12.  Reg.  v.  WaUon,  9  B.&  S. 
219;  37  L.  J.,  M.  C.  163;  18  L.  T.  656;  16 
W.  R.  977. 

Allotmenti  under  Ineloinre  Aet.] — ^An  inclo- 
sure  act  gave  power  to  the  commissioners  to 
award  in  what  townships  the  allotments  should 
be  assessed  to  the  rates  and  taxes.  They  awarded 
that  certain  allotments,  which  before  were  within 
the  district  of  H.,  were  within  the  township  of 
C.  : — Held,  that  they  did  not  thereby  become 
ratable  in  C.  Ffinton  v.  Boyle^  1  Taunt.  344. 
And  see  S.  C,  2  Bos.  &  P.  (N.B.)  399. 

On  the  inclosure  of  a  waste  in  the  parish  of 
A.,  on  which  the  landowners  of  B.  had  a  right 
of  common  appurtenant,  the  allotments  given  in 
lieu  of  that  right  shall  be  assessed  in  the  parish 
of  A.    Kcmjfe  v.  Spence,  2  W.  BL  1244. 

SnbdiYiaion  of  Parish.] — The  inhabitants  of 
a  part  of  a  parish  entered  in  1714  into  an  agree- 
ment with  the  rest  of  the  parish  to  maintain 
their  own  poor,  and  ever  afterwards  did  so,  and 
from  that  time  the  part  was  treated  as  distinct 
from  the  parish.  In  1758  separate  overseers 
were  appointed,  and  from  that  time  the  part  by 
a  distinct  name  appealed  and  resisted  appeals 
against  orders  of  removal,  and  made  and  received 
such  orders,  and  among  them  orders  to  and  from 
the  parish  of  which  it  bad  been  a  part.  In  1775 
and  afterwards  pour-rates  were  maae  and  allowed, 
and  in  1800  a  constable  was  appointed  : — Held, 
that  these  facts  did  not  shew  a  legal  separation 
from  the  original  parish  so  as  to  entitle  the  part  to 
obtain  a  rate  in  aid  upon  another,  not  the  original 
parish.  Rex  v.  East  Church  (InhalritanUt)^  8 
L.  J.  (0.8.)  M.  C.  76. 

In  Aid  of  different  Pariah.] — An  order  of 
justices  for  assessing  contribution  to  the  poor- 
rates,  in  aid  of  a  parish  situate  in  a  liberty,  upon 
a  place  also  within  the  same,  is  warranted  by 
43  Eliz.  c.  2,  s.  3,  when  that  is  a  division  of 
country  equivalent  to  a  hundred.  Rex  v.  Milla nd, 
1  Burr.  576  ;  2  Ld.  Ken.  267. 

An   order  for    taxing  one  parish  in  aid  of 
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another,  under  43  Eliz.  c.  2,  8.  S,  is  valid.    Bex 
V.  St.  Helen,  Wmreefter,  2  East,  417. 

Jnriidiotion.] — County  justices   cannot 


rate  a  parish  within  their  jurisdiction  in  aid  of 
another  parish,  lying  within  a  borough,  which 
has  an  exclusive  jurisdiction.  Bex  v.  Holbe-ehe, 
4  Term  Rep.  778. 

f*  Form. 

The  words  *'  of  no  force,"  &c.,  in  6  &  7  Will.  4, 
c.  96,  8.  2,  apply  solely  to  default  in  signing  the 
declaration,  and  where  default  in  following  the 
form  given  in  the  columns  has  not  been  made  a 
ground  of  appeal  by  the  statute,  the  sessions 
have  no  power  to  quash  a  rate  for  such  default. 
Beg,  V.  Fordham,  3  P.  &  D.  95  ;  11  A.  &  E.  73  ; 
9  L.  J.,  M.  C.  3  ;  4  Jur.  218. 

The  poor  law  commissioners  have  no  power  to 
require  compliance  with  a  schedule  varying  from 
or  more  full  than  that  in  the  statute.    Ih, 

A  poor-rate  is  not  invalid  because  the  declara- 
tion at  its  foot  is  not  in  the  very  words  of  the 
form  given  by  the  schedule  to  the  statute. 
Paynter  v.  Btg.,  10  Q.  B.  908  ;  16  L.  J.,  M.  C. 
136;  11  Jur.  973— Ex.  Ch. 

A  rate,  without  giving  a  specificatiou  of  the 
property,  for  which  each  individual  is  rated,  is 
bad.  Rex  v.  Aire  and  Colder  Nangatutn,  4 
D.  &.  R.  253  ;  2  B.  &  C.  713  ;  26  R.  R.  535. 

The  amount  to  be  inserted  in  the  column 
headed  "  rateable  value,"  of  the  valuation  under 
25  &  26  Vict.  c.  103,  is  the  true  rateable  value  of 
the  property,  independently  of  whether  such 
property  is  subject  to  the  provisions  of  the 
Small  Tenements  Act,  13  &  14  Vict.  c.  99,  or  not. 
Sunderlatid'iiear-Sea  Orerteers  v.  Sunderland 
Union,  18  C.  B.  (N.8.)  531  ;  34  L.  J.,  M.  G.  121  ; 
11  Jur.  (N.S.)  688  ;  13  L.  T.  239  ;  13  W.  R.  943. 

A  rate  made  in  fact  for  the  relief  of  the  poor, 
but  which  does  not  shew  by  intrinsic  evidence, 
either  by  the  heading  or  by  something  in  the 
body  of  the  rate,  for  what  purpose  it  is  made,  is 
void,  and  the  court  discharged  a  rule  in  lieu  of 
a  mandamus  to  order  justices  to  issue  their  dis- 
tress warrant  to  levy  such  a  rate.  Reg,  v. 
Eagtem  Omnties  Rg.,  5  El.  &  Bl.  974  ;  25  L.  J., 
M.  C.  49  ;  2  Jur.  (N.s.)  161  ;  4  W.  R.  261. 

Rule  calling  upon  justices  to  issue  their  war- 
rant against  the  goods  of  a  railway  company  for 
the  amount  assessed  upon  them  for  the  relief  of 
the  poor,  by  two  rates.  It  appeared  that  one 
was  headed,  "  Parish  of  M.,  May  24,  1855  "  ;  the 
other  was  properly  headed,  but  the  proi>erty 
rated  was  described  as  "  land,  &c."  : — Held,  that 
the  first  rate  was  void  independently  of  the  6  &  7 
Will.  4,  c.  96,  but  the  second  was  irregular  only. 
lb. 

g.  On  Whom  made. 

Baiident Inhabitant!.] — "Inhabitant  or  other," 
in  43  Eliz.  c.  2,  s.  1,  means  resident  inhabitant 
or  other  inhabitants.  Rex  v.  North  Curry,  7 
D.  &  R.  424  ;  4  B.  &  C.  953  ;  4  L.  J.  (o.S.)  K.  B. 
65. 


Partnem.] — Only  one  of  several  partners 


resided  in  a  parish : — Held,  that  he  must  be 
rated  in  respect  of  his  share  only  of  the  part- 
nership property.  Rex  v.  Oosse,  7  B.  &  C.  236  ; 
9  D.  &  R.  759  ;  5  L.  J.  (O.S.)  M.  C.  97. 

A  poor-rate  in  which  the  overseers  omit  a  class 
of  inhabitants  on  .account  of  poverty  is  not  void. 
Beg.  V.  Cheek,  11  Jur.  86. 


When  Vatnre  of  Bate  Limited.] — Under  a  local 
act  improvement  commissioners  were  appointed, 
with  power  to  make  rates.  It  enacted,  "  that  no 
person  shall  be  rated  in  pursuance  of  this  act  on 
account  of  any  arable,  meadow,  or  pasture  land 
exceeding  two  acres  ...  or  the  farmhouses,  and 
buildings  used  exclusively  for  farming  purposes." 
The  commissioners  became  an  urban  sanitary 
authority  under  the  Sanitary  Act,  1873.  By 
8.  43  of  that  act,  any  limit  imposed  on,  or  io 
respect  of  any  rate,  by  any  local  act  of  parlia- 
ment, shall  not  apply  to  any  rate  required  to  be 
levied  for  the  purpose  of  defraying  any  expenses- 
incurred  by  a  sanitary  authority  for  sanitary 
purposes : — Held,  that  the  word  *'  limit "  did  not 
apply  to  the  exemption  in  the  local  act,  so  as  to 
authorise  the  commissioners  to  impose  a  rate  for 
expenses  incurred  for  sanitary  purposes,  on  a 
person  on  account  of  land  exceeding  two  acres. 
Walton  Improvement  dmniimoners  v.  Walford, 
44  L.  J.,  Q.  B.  74  ;  L.  R.  10  Q.  B.  180 ;  31  L.  T. 
825  ;  23  W.  R.  292. 

By  the  Metropolis  Management  Act,  1855  (18 
&  19  Vict.  c.  120),  8.  159,  where  it  appears  to- 
any  vestry  or  district  board  that  all  or  any  part 
of  the  expenses  for  defraying  which  any  sum  is 
by  such  vestry  or  board  ordered  to  be  levied, 
have  or  has  not  been  incurred  for  the  equal 
benefit  of  the  whole  of  their  parish  or  district, 
such  vestry  or  board  may  by  any  such  order 
direct  the  sum  or  sums  necessary  for  defraying' 
such  expenses  or  any  part  thereof  to  be  levied  in 
such  part,  or  exempt  any  part  of  such  parish  or 
district  from  the  levy,  or  require  a  less  rate  to 
be  levied  thereon,  as  the  circumstances  of  the 
case  may  require  : — Held,  that  a  precept  which 
required  the  rate  to  be  levied  as  regards  such 
parts  of  the  parish  as  consisted  of  land  used  as 
arable,  meadow,  or  pasture  land  only,  or  as  wood- 
land, orchaixi,  market  garden,  hop,  herb,  flower,, 
fruit,  or  nursery  ground  in  the  proportion  of  one- 
fourth  part  only  of  the  nett  annual  value  of  such 
land,  was  good,  although  the  classes  of  land  so 
mentioned  in  the  precept  did  not  lie  together  or 
form  any  particular  division  marked  out  by 
metes  and  bounds,  but  were  scattered  through 
the  parish.  Beg.  v.  L.  B.  4"  S.  C.  By.,  48  L.  J., 
M.  C.  116;  4  Q.  B.  D.  389  ;  40  L.  T.  716 ;  27 
W.  R.  783.  Affirmed,  49  L.  J.,  M.  C.  32  ;  5 
Q.  B.  D.  89 ;  41  L.  T.  577 ;  28  W.  R.  288— 
C.  A. 


B.   PERSONS  AND  PROPERTY  LIABLE. 

1.  OWNEBS  AND  OCCUPIEEIB  IN  GENERAL. 

a.  liiabiUty. 

Of  Occupier.] — The  poor-rate  is  not  a  tax  upon 
the  land,  but  a  personal  charge  in  respect  of 
the  land.  Bowls  v.  Gelle,  Cowp.  452  ;  1  DougL 
304. 

And  the  occupier  is  rateable  by  whatever 
tenure  he  holds.  Bute  QLord')  v.  Grindall,  1 
Term  Rep.  343 ;  2  H.  Bl.  265 ;  1  R.  R.  220. 
S.  P.,  Bex  V.  Bell,  7  Term  Rep.  698. 

OccapatioB   by  Beryanti  or  Agenti.] — Tho 

residence  in  a  lighthouse  by  a  servant  of  the 
owner,  at  an  annual  salary  to  take  care  of  the 
light,  is  the  occupation  of  the  master,  who 
alone  can  be  rated  in  respect  of  such  occupation 
of  the  lighthouse.  Bex  v.  Tynemouth,  12  East, 
46;  11  R.  R.  328. 
The  mere  fact  of  an  employer's  paying  the 
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rent  and  taxes  of  his  clerk,  does  not  make  the 
occupation  of  his  clerk  the  occupation  of  his 
master  ;  if  the  clerk  is  responsible  to  the  land- 
lord, he  is,  except  under  special  circumstances, 
the  occupier,  and  as  such,  liable  to  be  rated. 
Jleg.  V.  Li/?in,  3  N.  &  P.  411  ;  8  A.  &  E.  370  ;  1 
W.  W.  k  H.  366  ;  7  L.  J.,  M.  C.  85  ;  2  Jur. 
541. 

S.  was  a  collier,  and  resided  in  a  house  belong- 
ing to  his  employers,  for  which  he  paid  no  rent ; 
he  was  not  entitled  to  any  notice  to  quit,  and 
the  occupation  of  the  house  would  cease  at  the 
time  when  his  service  ceased.  His  employers 
had  several  houses,  and  they  filled  these  up  with 
their  workmen  in  their  discretion,  giving  prefer- 
ence to  married  men.  A  workman  could  not  go 
into  a  house  without  the  owner's  concurrence. 
Some  of  the  workmen  were  single  men,  and  no 
house  was  given  to  them  ;  these  got  the  same 
wages  as  all  other  workmen,  but  no  allowance 
for  rent.  If  there  were  not  sufficient  houses  an 
Allowance  was  made  to  the  married  men  to  assist 
them  in  paying  their  rent.  If  a  house  was  vacant 
the  owners  would  call  upon  a  married  man  to  go 
into  it :  if  he  did  not  go  his  allowance  would 
•cease.  It  was  not  absolutely  necessary  for  a 
workman  to  live  in  one  of  the  houses  to  perform 
his  work.  The  employers  of  S.  did  not  com- 
pound for  their  rates  under  32  &  33  Vict.  c.  41, 
but  paid  upon  the  fuU  amount,  and  were  rated 
to  the  poor  as  occupiers  of  the  houses.  The 
overseers  of  the  township  in  which  S.'s  house 
was  situate  were  summoned  before  justices  for 
that  they  had  negligently  omitted  to  enter  the 
name  of  S.  in  the  occupier's  column  of  the  rate- 
'book,  contrary  to  32  &  33  Vict.  c.  41,  s.  19  : — 
Held,  first,  that  the  occupation  by  S.  was  not 
that  of  a  servant,  but  that  of  a  tenant.  Smith 
V.  Seghill  Overseers^  44  L.  J.,  M.  C.  114  ;  L.  R. 
10  Q.B.  422  ;  82  L.  T.  859  ;  23  W.  R.  745. 

Held,  secondly,  that  32  &  33  Vict.  c.  41,  s.  19, 
was  not  confined  to  the  cases  mentioned  in  ss.  3 
And  4,  but  was  of  general  application,  and  that 
S.  was  entitled  to  have  bis  name  entered  in  the 
occupier's  column  of  the  rate-book.    Ih. 

One  who  went  from  home  with  his  family  for 
nearly  a  year,  but  left  his  assistant  to  carry  on 
his  business  in  his  shop  in  one  room  of  the  house, 
which  for  this  purpose  was  parted  off  by  laths 
from  the  rest,  and  left  the  key  of  the  house  door 
with  a  friend,  and  had  the  garden  cultivated  for 
his  own  benefit  as  usual : — Held,  that  he  was 
liable  to  be  rated  as  occupier  of  the  whole  house. 
Rex  V.  Aheryttujvth,  10  East,  354. 


Caretaker.] — Y.  had  been  put  into   a 


•dwelling-house,  No.  157,  Plymouth  Grove,  in  the 
township  of  Chorlton,  by  his  own  master,  who 
was  one  of  the  joint  owners  of  the  house,  and  in 
whose  employment  Y.  had  been  for  some  time 
previously.  At  the  time  the  dwelling-house  was 
•empty,  and  Y.  was  put  into  it  with  his  wife  and 
•children,  for  the  purpose  of  taking  care  of  it 
while  it  was  so  empty.  Y.  was  not  otherwise 
in  the  employment  of  the  said  ownicrs,  and, 
except  the  benefit  of  living  rent  free  with  his 
wife  and  children  in  two  rooms  of  the  said 
•dwelling-house,  he  received  no  remuneration 
for  his  services  in  taking  care  of  the  same  A. 
had  been  for  some  years  previously  in  the 
■employment  of  the  joint  owners  of  the  dwelling- 
house.  No.  163,  Plymouth  Grove.  His  duties 
were  to  look  after  and  attend  to  any  houses  in 
the  neighbourhood  of  Plymouth  Grove  belonging 
to  the  said  owners,  which  might  from  time  to 


time  be  vacant,  to  prevent  trespass  being  com- 
mitted thereon,  to  look  after  the  gardens,  and  to 
show  unlet  houses  to  persons  coming  to  see  the 
same.  The  dwelling-house,  No.  163,  Plymouth 
Grove,  being  vacant,  A.  with  his  wife  and  chil- 
dren was  put  into  it  by  the  owners,  as  caretaker, 
performing  the  same  duties  to  the  owners  as 
before.  A.  was  liable  and  ready  to  leave  the 
said  house  at  the  command  of  the  owners  at  any 
time.  Under  these  circumstances  Y.  and  A. 
were  assessed  by  the  rating  authority  to  the 
relief  of  the  poor  as  occupiers  of  the  said  hou<K3 
respectively.  Upon  appeal  to  the  general  quarter 
sessions  of  the  peace  for  the  city  of  Manchester, 
the  recortler  allowed  the  appeal,  but  stated  two 
cases  for  the  opinion  of  the  court : — Held,  that 
Y.  and  A.  were  not  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  of  the  said  premises, 
on  the  ground  that  the  occupation  in  each  case 
was  that  of  a  servant  and  not  that  of  a  tenant. 
Yatei  or  Almond  v.  CkorUon-upon-Medloch 
Union,  48  L.  T.  872  ;  47  J.  P.  630. 

H.  was  owner  of  a  house  of  seventeen  rooms 
and  premises  usually  of  83Z.  rateable  value,  but 
the  house  being  atlvertised  to  be  let  for  two 
years,  he  put  into  it  G.,  as  a  caretaker,  giving 
him  2s.  6a,  per  week,  and  the  rooms,  which  G. 
and  his  family  occupied  rent  free.  G.  was  to 
show  the  house  and  was  bound  to  leave  at  a 
week's  notice  : — Held,  that  H.  was  the  occupier 
of  the  house  by  means  of  G.  as  servant,  and  was 
properly  rated  to  the  poor  as  such  occupier. 
Hicks  V.  Dunstable  Overseers,  48  J.  P.  326. 


Partial  Uie  of  Premieei  by  Owner.] — A 


house  belonging  to  the  respondent  was  in  charge 
of  a  caretaker  and  his  wife.  The  respondent  haid 
some  furniture  in  the  house,  wine  in  the  cellar, 
and  some  sacks  in  the  stable,  and  the  garden 
was  cultivated  by  his  gardener,  but  he  himself 
never  slept  in  the  house  or  had  eaten  food  in  it : 
— Held,  that  he  was  in  rateable  occupation  of 
the  premises.  Bursledon  Overseers  v.  Clarke^ 
61  J.  P.  261. 

Owner  of  Vacant  Land— Legal  Foueeiion.] — 

The  appellant  purchased,  in  1885,  a  plot  of 
building  land,  with  the  intention  of  building 
thereon  ;  but  the  land  was  never  inclosed,  culti- 
vated, used,  or  let  by  the  appellant.  A  bill 
stating  that  the  land  was  "  to  let "  was  affixed 
to  a  tree  growing  on  it.  The  cattle  of  a  neigh- 
bour, without  the  knowledge  or  permission  of 
the  appellant,  were  in  the  habit  of  straying  on 
to  the  land  and  eating  the  grass.  The  appclSmt, 
who  had  been  rated  in  respect  of  the  plot  of 
land,  objected  that  he  could  not  be  so  rat«d, 
as  he  was  not  the  occupier.  The  respondents 
contended  that  he  was  not  only  the  owner  of  the 
plot,  but  also  the  constructive  occupier,  so  as  to 
render  him  liable  to  be  rated : — Held,  that  the 
appellant  was  not  the  occupier  within  the  mean- 
ing of  43  Eliz.  c.  2,  8.  1,  and  was  therefore  not 
liable  to  be  assessed  to  the  poor-rate  in  respect 
of  the  plot  of  land.  Smith  v.  ^ew  Forest  Union^ 
60  L.  T.  927  ;  53  J.  P.  661.  Affirmed,  61  L.  T. 
870 ;  54  J.  P.  324— C.  A. 

Quaere,  whether  the  owner  of  a  farm  composed 
partly  of  grass  land,  who,  upon  the  determination 
of  a  lease,  takes  possession  of  the  farm  by  a 
servant,  who  occupies  it  for  the  purposes  of  pro- 
tection, but  without  dealing  with  the  land,  is 
liable  to  be  rated  to  the  poor  as  a  party  bene- 
ficially occupying.  Rex  v.  Buckinghamshire  J  J,, 
3  N.  &  M.  68. 
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Ooonpier  going  out  before  Bate  wholly  dis- 
charged, and  leaving  Premiiei  nnooonpied.] — 
An  occupier  assessed  in  a  poor-rate,  but  who 
ceases  to  occupy  before  the  rate  has  been  wholly 
discharged,  is  not  relieved  by  32  &,  33  Vict.  c.  41, 
8.  16,  from  liability  to  pay  the  whole  rate,  unless 
some  one  succeeds  or  comes  into  the  occupation 
who  is  liable  to  pay  a  proportionate  part  of  such 
rate ;  and  semble,  that  such  occupier  remains 
liable  to  the  whole  rate  until  the  name  pf  some 
one  liable  to  be  assessed  is  substituted  for  his 
in  the  rate-book.  The  Metropolitan  Board  of 
Works  purchased  Putney  Bridge  of  the  Fulham 
Bridge  Company,  who  transferred  the  bridge  to 
the  board  under  the  provisions  of  an  act  of  par- 
liament, which  required  the  tolls  in  respect  to 
the  bridge  to  cease,  and  enacted  that  the  bridge 
should  be  open  free  to  the  public,  and  should  be 
maintained  by  the  board,  the  justices  of  Surrey 
paying  an  annual  sum  to  the  board  in  discharge 
of  the  liability  of  that  county  to  maintain  the 
bridge.  Before  the  transfer  the  Fulham  Bridge 
Company  received  tolls  for  the  passage  over  the 
bridge,  and  were  duly  assessed  to  the  poor-rate 
in  the  parish  of  Putney  in  respect  of  the  bridge, 
and  at  the  time  of  the  transfer  there  remained 
undischarged  a  rate  for  which  the  bridge  com- 
pany had  been  so  assessed,  and  which  had  been 
made  by  that  parish  for  a  period  extending 
beyond  the  transfer  : — Held,  that  the  board  had 
no  beneficial  occupation  of  the  bridge  in  respect 
of  which  they  were  capable  of  being  rated,  and 
that,  therefore,  as  there  was  no  succeeding  occu- 
pier liable  to  be  rated,  the  bridge  company 
remained  liable  for  the  whole  rate.  Hare  v. 
Putney  Overgetrrs,  50  L.  J.,  M.  C.  81  ;  7  Q.  B.  D. 
223  ;  45  L.  T.  337  ;  29  W.  R.  721 ;  46  J.  P.  100— 
C.  A. 

The  16th  section  of  32  &  33  Vict.  c.  41,  reliev- 
ing the  occupier  who  was  in  occupation  at  the 
time  of  making  the  rate,  but  who  has  gone  out 
before  it  was  wholly  paid,  from  the  rate,  except 
in  proportion  to  the  time  he  has  occupied,  applies 
only  to  the  case  where  there  is  an  incoming  occu- 
pier, and  not  where  the  premises  are  left  unoccu- 
pied. St.  Werhurgh,  Derby,  Orerteers  v. 
Hutchifuon,  49  L.  J.,  M.  C.  23  ;  5  Ex.  D.  19  ; 
42  L.  T.  153  ;  28  W.  R.  163. 

P.  was  the  owner  of  grass  lands,  and  his  tenant 
quitted  on  11th  October,  1881.  A  rate  was  made 
on  the  25th  October,  1881,  stating  the  previous 
tenant  as  still  occupier.  Another  rate  was  made 
on  25th  April,  1882,  stating  the  occupier  blank. 
On  7th  July,  the  land  still  being  unlet,  P.  entered 
and  cut  the  grass  and  stacked  the  hay,  and 
offered  to  pay  the  rate  as  from  7th  July,  but  the 
overseers  insisted  on  both  rates  being  paid  entire 
from  11th  October,  1881,  and  enter^  P.'s  name 
as  occupier  from  that  date.  The  justices  found 
that  P.  occupied  all  the  time,  and  issued  a  dis- 
tress warrant : — Held,  that  the  occupation  com- 
menced from  7th  July  only,  and  that  the  overseers 
had  no  power  retrospectively  to  enter  P.  as  occu- 
pier before  that  date.  Pern  broke  v.  Wye  Oterteers, 
47  J.  P.  359. 

Unocenpied  Bnildingi.] — The  defendant,  who 
was  owner  of  certain  premises  (farms,  farm- 
houses, and  outhouses),  having  evicted  the 
tenants,  occupied  the  land  himself,  but  the 
buildings  remained  unoccupied.  In  the  valua- 
tion lists  a  bulk  valuation  was  put  upon  the 
lands  and  buildings  comprised  in  each  farm,  and 
the  guardians  assessed  the  defendant  for  each 
farm  as  a  rateable  tenement  as  "house,  offices 


and  lands."  The  defendant  did  not  appeal 
against  the  assessment : — Held,  that  the  defen- 
dant was  not  liable  for  the  portion  of  the  rate 
attributable  to  the  buildings.  New  Rots  Union 
V.  Byrne,  30  L.  R.,  Ir.  160. 

Diioeed  Kill.]  —  A  cotton  mill,  owing  to 
depression  in  the  cotton  ti<ade,  was  no  longer 
worked,  but  was  maintained  at  some  expense  as 
a  factory,  with  its  machinery  in  a  fit  state  for 
working  when  the  trade  should  revive : — Held, 
that  the  occupiers  were  rateable  for  the  mill. 
Staley  v.  Castleton  Oterseert,  5  B.  &  S.  505  ;  33 
L.  J.,  M.  C.  178 ;  10  Jur.  (N.s.)  1147  ;  10  L.  T. 
606;  12  W.  R.  911. 

In  March,  1863,  the  owner  of  a  silk  mill  gave 
up  his  business,  with  the  intention  of  never 
resuming  it,  and  the  mill  had  not  since  been 
worked,  but,  with  the  machinery  and  other 
articles  and  things  in  it,  had  been  advertised  for 
sale.  All  the  contents  of  the  mill  were  essential 
articles  and  things  for  a  tenant  to  have  in  work- 
ing it  for  the  manufacture  of  silk.  The  machinery, 
some  of  which  was  affixed  to  the  fioors  and 
ceilings,  was  in  the  nature  of  tenants*  fixtures. 
A  man  occasionally  went  to  the  mill  in  order  to 
protect  the  property  against  trespass  or  depreda- 
tion : — Held,  that  the  owner  of  the  mill  was 
rateable  for  the  mill.  Harter  v.  Salford  Over- 
seere,  6  B.  &  S.  591 ;  34  L.  J.,  M.  C.  206  ;  11  Jur. 
(N.8.)  1036  ;  13  W.  R.  861. 

M.,  the  lessee  of  a  com  mill,  evicted,  for  non- 
payment of  rent,  her  sub-tenants,  who  had  been 
in  occupation  of  the  premises,  and  who  had 
rebuilt  the  mill  and  provided  new  machinery  for 
it.  M.  was  in  possession  at  the  time  when  a  rate 
was  struck  by  the  plaintiffs.  M.  had  put  a  care- 
taker in  charge,  who  kept  the  machinery  in 
order,  and  the  premises  were  advertised  to  be 
let  by  her  as  a  going  concern.  M.  had  not  used 
the  premises  as  a  mill  at  any  time  : — Held,  that 
the  court  was  not  bound  to  hold  as  matter  of 
law  that  M.  was  in  immediate  use  and  occupa- 
tion so  as  to  be  liable  as  rateable  occupier. 
Mldletm  Union  v.  McDonnell,  [1896]  2  Ir.  R. 
228. 

Unooonpied  Home.] — By  17  Geo.  2,  c.  38,  s.  12, 
where  any  person  shall  come  into  or  occupy  any 
house,  out  of  which  any  other  person  assessed 
to  any  poor-rate  shall  be  removed,  or  which,  at 
the  time  of  making  the  rate,  was  empty  or 
unoccupied,  every  person  so  removing  from,  and 
every  person  so  coming  into  or  occupying  the 
same  shall  be  liable  to  pay  such  rate,  in  propor- 
tion to  the  time  that  such  persou  occupied  the 
same  respectively.  A  poor-rate  for  eleven  months 
having  been  made  on  the  appellant  on  the  25th 
of  October,  1866,  in  respect  of  a  house  which 
he  was  then  occupying,  he  went  out  of  occupa- 
tion on  the  8th  of  November  following ;  the 
house  remained  unoccupied  till  the  10th  of  May, 
1867,  when  a  new  tenant  entered  : — Held,  that 
the  appellant  was  liable  to  pay  to  the  rate 
for  the  time  the  house  remained  unoccupied,  as 
well  as  for  the  fourteen  days  during  which  he 
occupied  it.  Edwards  v.  Rusholme  Overseers, 
38  L.  J.,  M.  C.  153  ;  L.  R.  4  Q.  B.  554  ;  17  W.  R. 
821. 

Houses  newly  erected,  and  not  yet  occupied, 
are  rateable  hereditaments  within  the  Union 
Assessment  Act  (25  &  26  Vict.  c.  103),  and  ought 
to  be  inserted  in  the  valuation  lists.  Reg,  v. 
Maiden  Overseers,  10  B.  &  S.  323  ;  38  L.  J.,  M.  C. 
125  ;  L.  R.  4  Q.  B.  326. 
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A  local  act  of  parliament  gave  a  corporation 
power  to  levy  rates  "on  the  occupiers  of  all 
such  kinds  of  property  as  by  the  laws  in  force 
for  the  time  being  are  assessable  to  any  rate  for 
the  relief  of  the  poor  "  : — Held,  that  the  owners 
of  unoccupied  and  unfurnished  premises  were 
not  liable.  Sligo  Corporation  v.  Wynne^  Ir.  R.  7 
C.  L.  465. 

Fnmislied  Home.] — The  owner  of  a  house  in 
Dublin  furnished  it.  suitably  for  letting.  The 
house  so  furnished  was  occasionally  let ;  but 
during  certain  intervals  of  time  remained  unlet 
and  unoccupied,  except  by  the  furniture  which 
remained  in  it : — Held,  that  he  was  liable  to 
rates  in  respect  of  the  premises,  both  while  the 
house  was  let  and  while  it  was  so  unlet.  Staun- 
ton y.  Powell,  Ir.  R.  1  C.  L.  182  ;  15  W.  R.  362— 
Ex.  Ch. 

Oooupation  by  Poor  Tenant — LandloTd'i  Lia- 
bility.]— A  landlord  cannot  be  rated  in  respect 
of  houses  let  to  tenants  who  have  been  excused 
their  rates  on  account  of  poverty.  Ilex  v.  Hull 
Dock  Co.,  5  D.  &  R.  359  ;  3  B.  &  C.  516. 

Oooupation  by  Liquidator.] — ^A  poor-rate  was 
made  upon  premises  which  had  been  occupied 
by  a  joint-stock  company,  then  being  wound  up 
by  order  of  the  court,  and  whilst  the  official 
liquidator  was  carrying  on  the  company's  busi- 
ness on  the  premises.  In  the  rate-book  the  name 
of  the  company  appeared,  and  also  the  name  of 
the  liquidator,  with  the  description  of  "  official 
liquidator."  U^wn  nonpayment  of  the  rate, 
application  was  made  to  a  magistrate  for  a  dis- 
tress warrant  upon  the  liquidator's  goods  and 
chattels,  but  was  refused  : — Held,  upon  a  rule  to 
compel  the  magistrate  to  issue  the  warrant,  that 
whether  or  not  the  liquidator  was  in  form  rated 
as  the  occupier  of  the  premises,  he  was  not  such 
an  occupier  as  to  be  liable  for  the  rate  in  respect 
of  his  personal  goods  and  chattels,  and  that  the 
court  would  not  compel  the  magistrate  to  issue 
his  warrant.  B^ig,  v.  Curxon,  46  L.  T.  159  ;  30 
W.  R.  521  ;  47  J.  P.  37. 

Oooupation  on  Default  under  Agreement.] — 

An  agreement  was  entered  into  between  the 
owners  of  certain  limestone  quarries  and  a  canal 
company,  whereby  the  former  covenanted  to 
deliver  to  the  latter,  yearly,  for  ever,  as  much 
limestone  as  they  should  require,  in  a  merchant- 
able state,  paying  Id.  per  ton,  with  a  stipulation 
that  if  the  owners  neglected  to  supply  the  stone 
requiretl  the  company  should  themselves  be  at 
liberty  to  enter  u^wn  the  quarries  and  work  them, 
paying  2d.  per  ton  to  the  owners  ;  and  the  latter 
having  made  default,  the  company  entered  upon 
and  worked  the  quarries  on  the  terms  stipulated : 
— Held,  that  they  were  not  rateable  occupiers  of 
land.  Rex  v.  Trent  Narigntion  Co.,  6  D.  &  R. 
47  ;  4  B.  &  C.  57  ;  3  L.  J.  (o.S.)  K.  B.  140 ;  28 
R.  B.  212. 

Oooupation  of  Fart  of  a  House— Owner.] — 

If  the  owner  of  a  house  occupies  part  of  it,  he  is 
liable  to  be  rated  for  the  whole,  unless  there  is  a 
distinct  occupation  of  the  rest  by  some  other 
person.  Hex  v.  St.  Mary -the- Lest,  Durham,  4 
Term  Rep.  477  ;  16  R.  R.  811. 

Btruetural    Beyeranee.] — A  house   not 

structurally  severed  was  let  partly  to  one  tenant 


and  partly  to  another,  and  each  had  the  exclu- 
sive occupation  of  the  part  let  to  him.  There 
w£»  a  staircase  leading  from  the  front  door  to 
the  upper  rooms,  and  a  joint  user  of  the  front 
garden  and  the  back  yard,  in  which  was  a  closet. 
The  tenants  were  jointly  assessed  in  respect  of 
the  whole  house,  and  rated  as  joint  occupiers. 
The  rate  was  confirmed  by  the  respondents.  On 
a  case  stated  by  quarter  sessions : — Held,  that 
the  tenants  could  not  be  rated  as  joint  occupiers^ 
but  that  each  was  the  occupier  of  a  separate 
tenement  capable  of  being  rated,  and  each  should 
be  rated  separately.  AUchureh  v.  Hendon  Union^ 
61  L.  J.,  M.  C.  27  ;  [1891]  2  Q.  B.  436  ;  65  L.  T. 
450  ;  40  W.  R.  86— C.  A. 


Seriei  of  Cbambert  or  Blooks  of  Build- 


ing!.]— -An  association  was  owner  of  certain 
chambers,  consisting  of  seven  blocks  of  build- 
ings, each  with  an  entrance  door  and  a  staircase. 
They  contained  altogether  117  sets  of  rooms, 
structurally  divided,  each  with  an  outer  door  on 
to  the  staircase,  and  having  no  other  communi- 
cation with  each  other.  The  street  door  to  each 
block  was  kept  locked  at  night,  and  a  porter, 
who  was  hired  by  the  association,  resided  in  each 
block,  and  had  a  key  of  and  access  to  all  the  seta 
of  rooms  in  the  building  for  the  purpose  of  a 
general  superintendence,  and  as  the  servant  of 
the  occupiers.  The  form  of  agreement  between 
the  association  and  occupiers  contained  the 
usual  clauses  in  the  lease  of  a  separate  house — 
such  as  power  to  the  landlord  to  enter  and  paint, 
and  to  enter  and  see  repairs  carried  out : — Held, 
that  each  set  of  rooms  ought  to  be  separately- 
placed  upon  the  valuation  list  of  the  parish,  and 
each  occupier  separately  rated  to  the  relief  of 
the  poor.  Beg.  v.  St.  George's  Assessment  Cbm- 
mittee,  41  L.  J.,  M.  C.  30 ;  L.  R.  7  Q.  B.  90 ;  25 
L.  T.  696  ;  20  W.  R.  179. 

Small  Tenementi— Owner  rated  instead  of 
Oooupier  — **8turgei  Bourne'i  Aot"]— The 
owner  of  a  house  let  "on  any  agreement  by 
which  the  rent  is  reserved  or  made  payable  at 
any  shorter  period  than  three  months,"  cannot 
be  assessed  to  the  poor-rates  instead  of  the  actual 
occupier  under  Sturges  Boume*s  Act  (59  Geo.  3, 
c.  12),  s.  19,  if  the  rent  is  at  a  rate  which  amounts 
to  more  than  20/.  by  the  year.  WeM  Ham  Oxrr- 
seers  v.  Ilts,  52  L.  J.,  Q.  B.  650  ;  8  App.  Ca^. 
386  ;  49  L.  T.  205  ;  31  W.  R.  928 ;  47  J.  P.  70S 
— H.  L.  (E.) 

Implied  Bepeal.]— The  19th  section  of 


59  Geo.  3,  c.  12  (Sturges  Bourne's  Act),  by  which, 
where  houses  were  let  at  a  rent  not  exceeding- 
20/.  nor  less  than  6/.  by  the  year,  the  inhabitants 
in  any  parish  in  vestry  assembled  might  resolve 
that  the  owners,  inst^i&d  of  the  actual  occupiers, 
should  be  assessed  to  the  poor-rate,  in  which  case 
the  churchwardens  Jind  overseers  of  the  parish 
were  to  assess  such  owners  according  to  the 
actual    rent    of    such    houses,  after  making  a 
reasonable  deduction  from  the  rent  not  exceed- 
ing one-half  of  the  same,  is  repealed  by  implica- 
tion by  the   Parochial  Assessments  Act,   183S 
(6  &  7  Will.  4,  c.  96),  the  Union  Assessment 
Committee  Act,  1862  (25  &  26  Vict.  c.  103),  the 
Representation  of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102),  and  the  Poor  Rate  Assessment  and 
Collection  Act,  1869  (32  &  33  Vict.  c.  31).    We4t 
Ham  V.  Fourth  City  Mutual  Building  Society, 
61  L.  J.,  M.  C.  128  ;    [1892]  1  Q.  B.  654  ;  66 
L.  T.  350  :  40  W.  R.  446  ;  56  J.  P.  438. 
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Small  Tenementi  Act,  18  ft  14  Vict.  e.  09.] 

— Six  persons  each  occupietl  a  room  in  a  aix- 
roometl  dwelling-house  in  a  parish  within  a 
parliamentary  borough,  and  had  the  use  in  com- 
mon of  the  street-door,  passage,  staircase,  and 
domestic  conveniences ;  the  owner  did  not 
occupy  any  part  of  the  premise**,  nor  retain  any 
control  over  the  tenants,  each  of  whom  had  the 
exclusive  possession  of  his  own  room.  At  the 
time  of  the  passing  of  the  Representation  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102),  the 
owner  wjis  rated  in  respect  of  the  whole  house, 
instead  of  the  occupiers,  by  virtue  of  the  Small 
Tenements  Act.  After  the  passing  of  the  Repre- 
sentation of  the  People  Act,  the  overseera  made 
a  rate,  in  which  each  of  the  six  occupiers  was 
separately  ratetl : — Held,  that  the  owner  of  the 
house  was,  and  not  the  several  occupiers  were, 
rateable :  for  that  the  house  came  within  the 
exception  in  s.  7.  Stamper  v.  Sunderland-iicar- 
flW'Sea  Ovene^m,  37  L.  J.,  M.  C.  137  :  L.  R.  3 
0.  P.  388  ;  18  L.  T.  682  ;  16  W.  R.  1063. 


Adoption  of  the  Act.] — The  inhabitants 


r>f  a  parish  met  in  vestry,  and  drew  up  the  follow- 
ing  document :  "A  meeting  was  held  this  day  at 
W.,  for  the  purpose  of  carrying  out  the  provisions 
in  13  &  14  Vict.  c.  99,  for  the  better  assessing 
and  collecting  the  poor-rates  upon  small  tene- 
ments situate  within  the  parish,  and  it  was 
agreed  that  the  same  should  be  caiTied  out  in 
the  parish  "  : — Held,  a  valid  order  for  the  adop- 
tion of  the  act.  Barin  v.  IIutckiMon,  31  L.  J., 
M.  C.  229  ;  6  L.  T.  504  ;  10  W.  R.  807— Ex.  Ch. 

Under  Poor  Bate  Asieiiment  and  Collec- 


tion Act.] — By  the  Poor  Rate  Assessment  and 
Collection  Act  (32  &  33  Vict.  c.  41),  s.  19,  the 
overseers  in  making  out  the  poor-rate  sliall  in 
every  case,  whether  the  rate  is  collected  from 
the  owner  or  occupier,  or  the  owner  is  liable  to 
the  payment  of  the  rate  instead  of  the  occupier, 
onter  in  the  occupiers'  column  of  the  rate-book 
tlie  name  of  the  occupier  of  every  rateable  here- 
<litament,  and  such  occupier  shall  be  deemed  to 
be  duly  rated  for  any  qualification  or  franchise 
ixs    aforesaid : — Held,    that    this    applies    only 
where  the  oi^Tier  has  entered  into  "  an  agreement 
in  writing  with  the  overseers  to  become  liable  to 
them  for  the  poor-rate,"  according  to  s.  3,  or 
where  there  has  been  an  order  by  the  vestry 
under  s.  4,  for  rating  the  owner  instead  of  the 
occupier,  and  therefore  where  there  has  been 
neither  such  agreement  nor  order,  an  occupier 
of  part  of  a  house,  who  is  jointly  rated  with  the 
occupiers  of  the  rest  of  the  house  for  the  rateable 
value  of  the  whole  house  instead  of  being  only 
separately  rated  for  the  value  of  the  part  occu- 
pied by  him,  is  not  to  be  deemed  duly  rated  for 
a  borough    qualification    so   as  to  satisfy  the 
Repre:j€ntation  of  the  People  Act,  1867,  s.  61, 
which  requires  part  of  a  house  to  be  separately 
rated  to  the  relief  of  the  poor  in  onler  to  be  a 
<lwelling-house  within  the  meaning  of  that  act. 
Croifs  V.  Ahoj),  40  L.  J.,  C.  P.  53  ;  L.  R.  6  C.  P. 
315  ;  23  L.  T.  589  ;  19  W.  R.  131  ;  1  Hopw.  &  G. 
444. 

The  vestry  of  a  parish  are  only  entitled,  under 
s.  4  of  32  k  33  Vict.  c.  41,  to  order  the  owner  of  a 
hereditament  to  be  rated  to  the  poor-rate  instead 
of  the  occupier  so  long  as  the  rateable  value  of 
snch  hereditament  does  not  exceed  the  limits 
specified  by  s.  3  of  that  act.  Norwood  Church- 
trardcM  v.  Salter,  61  L.  J.,  M.  C.  193  :  [1892]  2 
g.  B.  118  ;  67  L.  T.  376  ;  56  J.  P.  535. 

VOL.   XI. 


^'Tenemsnts  and  Hereditaments." ]— An  act 
for  lighting  a  hamlet  enacted  that  rates  should 
be  laid  upon  aU  persons  who  should  inhabit,  use, 
occupy  or  be  in  possession  of  or  enjoy  any  mes- 
suages, tenements,  houses,  w^arehouses,  or  other 
buildings,  tenements  or  hereditaments  situate  or 
being  in  such  of  the  streets,  or  other  public 
passages  and  places  within  the  hamlet,  as  should 
from  time  to  time  be  lighted  by  virtue  of  the 
act : — Held,  that  the  general  words,  "  tenements 
and  hereditaments,"  included  only  things  ejusdem 
generis  with  those  before  mentioned,  and  which 
were  capable  of  being  inhabited  and  tenanted, 
and  that  a  water  company  was  not  rateable  in 
respect  of  its  pii)es  laid  in  the  ground  under  the  . 
sti-eets  of  the  hamlet.  Itfg,  v.  East  London 
Waterworks  Co.,  17  Q.  B.  512 ;  21  L.  J.,  M.  C. 
49  ;  16  Jur.  121. 

Exolnsive  Occupation  —  Occnpation  under 
Supervision  of  Ownen.]  —  By  an  agreement 
between  the  royal  commissioners  for  the  exhibi- 
tion of  1862  and  M.,  the  former  agi*eed,  in  con- 
sideration of  certain  money,  that  M.  should  have 
the  right  of  selling  refreshments  while  the  exhi- 
bition was  open,  on  a  space  of  40,000  square  feet 
at  the  least  of  the  portion  of  ground  occupied  by 
the  exhibition.  He  was  to  fit  up  the  space 
allotted  to  him  with  counters  and  fittings,  to 
provide  cellara,  and  to  lay  on  gas  and  water.  He 
was  to  be  subject  to  the  by-laws  and  regulations 
made  by  the  commissioners  for  the  orderly  con- 
duct of  the  exhibition,  and  the  pereons  employed 
therein.  Provisions  were  only  to  be  brought  in  at 
specified  times  ;  he  was  to  keep  the  space  clean, 
and  to  remove  the  rubbish,  &c.,  every  night.  All 
fittings  and  erections  made  by  him  were  to 
become  the  property  of  the  commissioners  on  the 
erection  thereof.  M.  went  into  occupation  under 
this  agreement,  and  erected  fixtures,  counters, 
pipes,  &c,,  and  made  cellars  and  drains.  He  con- 
tinued to  sell  refreshments  through  the  whole 
time  the  exhibition  was  open.  The  keys  of  the 
doors  opening  from  the  refreshment-rooms  into 
the  exhibition  buildings  were  always  kept  by 
the  police,  employed  by  the  commissioners,  and 
the  said  police  usually  locked  M.  and  his  servants 
out  every  evening,  and  admitted  them  again  in 
the  morning ;  but  during  part  of  the  time,  he 
had  an  entrance  from  the  outside : — Held,  that 
he  was  not  liable  to  be  rated,  inasmuch  as  he 
had  no  exclusive  occupation  of  the  space  bo 
allotted  to  him.  Iteg,  v.  Morrish,  32  L.  J., 
M.  G.  245  ;  10  Jur.  (N.S.)  71  ;  8  L.  T.  697  ;  11 
W.  R.  960. 

An  occupation  of  land  which  is  at  all  times 
subject  to  the  control  of  the  owner  is  not  such  an 
occupation  as  to  render  the  occupier  rateable  to 
the  poor.  lleg.  v.  St,  Mary  AhhoVs,  Kemhujton 
(12  A.  &  E.  824),  Allan  v.  Liverpool  (L.  R.  9 
Q.  B.  180),  Liman  v.  Klrhdale  (L.  R.  9  Q.  B. 
180),  and  L.  Sr  K,  W.  Ity.  v.  Burkmagtrr  (L.  R. 
10  Q.  B.  70)  followed.  liochdale  Cnnul  Ch.  v. 
Brewster,  64  L.  J.,  Q.  B.  37  :  [1894]  2  Q.  B.  852  ; 
9  R.  680  ;  71  L.  T.  243  ;  59  J.  P.  132— C.  A. 

A  railway  company  granted  to  coal-owners  the 
use  of  stables  (situate  within  the  premises  of  the 
railway  station,  and  approachable  only  through 
the  gates  between  the  station  and  the  public  roads) 
under  agreements  containing  the  following  terms : 
"  In  consideration  of  the  London  and  North- 
western Railway  Company  permitting  us  to 
occupy  and  use  a  stable  for  the  accommodation  of 
four  horses  at  or  near  the  C.  station  of  the  coDd- 
pany,  we  undertake  and  agree  that  we  will  pay 
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the  railway  company  the  clear  monthly  rent  or 
sum  of  II,  5*.,  without  any  deduction.  And  we 
undertake  and  agree,  so  long  as  we  shall  occupy 
or  use  the  stable,  to  obsei*ve,  perform,  and  be 
bound  by  the  by-laws,  rules,  and  regulations 
which  shall,  for  the  time  being,  be  issued  or  pre- 
8cribe<l  by  the  railway  company  for  the  govern- 
ment and  use  of  their  railway  station,  premises, 
and  conveniences.  And  we  further  undertake 
and  agree  to  give  and  deliver  up  possession  of  the 
stable  at  the  expiration  of  one  month  after  a 
notice  in  writing  for  that  purpose."  The  railway 
company  did  not,  in  fact,  exercise  any  control 
over  or  use  any  of  the  stables  during  the  currency 
of  these  agreements  ;  and  none  of  the  by-laws, 
rules,  or  rcgulations  of  the  company  had  refer- 
ence to  them  : — Held,  that  under  the  circum- 
stances, the  railway  company  was  properly  rated 
for  these  stables  as  occupiers :  for  that  on  the 
true  construction  of  the  agreement,  looking  at 
the  situation  of  the  stables,  it  was  the  intention 
of  the  railway  company  to  retain  control  over 
the  stables,  and  not  to  part  with  the  exclusive 
occupation  to  the  coal-owners.  L.  ^'  j>'.  W.  Ity. 
V.  Bucltmastcr^  44  L.  J.,  M.  C.  180  ;  L.  R.  10 
Q.  B.  444  ;  33  L.  T.  329  ;  24  W.  R.  16— Ex.  Ch. 


<tSzclii8iYe  Sight!  of  aiing"  inbjeot 


to  Eevocationi — Tunnel  and  Watereonrie.] — 
A  drainage  company  was  empowered  by  the  act 
by  which  it  was  incorporated  to  acquire  by  pur- 
chase or  otherwise  a  tunnel  and  watercourse  or 
an  easement  through  them  for  the  purpose  of 
draining  certain  mines.  In  furtherance  of  the 
objects  of  the  act.  the  owner  of  the  tunnel  and 
watercourse  by  deed  granted  unto  and  to  the  use 
of  the  company,  its  successors  and  assigns,  "  all 
such  easements  in  and  through  and  other  and 
exclusive  rights  of  using  (but  subject  and  except 
and  reserving  as  hereinafter  mentioned)'*  the 
tunnel  and  watercourse  as  might  be  necessary  and 
convenient  for  the  purposes  of  the  undertaking, 
the  company  covenanting  to  keep  the  tunnel  in 
repair,  antl  the  grantor  reserving  the  right  to 
lead  found  therein,  and  to  enter  the  tunnel  to 
work  lead  mines,  &c.  : — Held,  that  the  company 
had  the  paramount,  and  the  grantor  merely  a 
subordinate,  interest,  and  the  company  were  in 
occupation  of  the  soil  of  the  tunnel  and  water- 
coui-se  so  as  to  be  rateable  in  respect  of  them. 
Rex  V.  Chelsea  Waterworks  Co,  (5  B.  &  Ad. 
156),  Plinlico  Truviway  Co,  v.  6~reenww1i 
Union  (L.  R.  9  Q.  B.  9),  Lancashire  Telephme 
Co,  V.  Maihchiisier  Overseers  (14  Q.  B.  D.  267) 
followed.  Holywell  Union  v.  Halhyn  District 
Mines  Drainage  Co,,  64  L.  J.,  M.  C.  113  ;  [1895] 
A.  C.  117  ;  11  R.  98  ;  71  L.  T.  818  ;  59  J.  P.  566 
— H.  L.  (E.) 


Bight  to  Dig  for  Coprolitei.]— It  was 


agreed  between  A.  and  B.  that  A.  should  forthwith 
enter  upon  B.'s  land,  and  there  dig  for  coprolites 
in  a  specifietl  manner,  and  should  effectually 
fence  the  excavations  and  complete  them  by  a 
given  time,  and  should  reinstate  the  land,  and 
then  yield  and  deliver  up  the  land  to  B.  There 
were  no  express  words  giving  a  right  to  the 
exclusive  occupation  of  the  land  ;  but  the  exca- 
vations and  works  contemplated  by  the  agree- 
ment required  a  constant  occupation  of  the  land 
until  the  coprolites  were  raised,  and  the  land 
could  not  be  used  for  any  other  purpose  from 
the  commencement  of  the  excavations  until  it 
had  been  reinstated,  which  could  not  be  done  for 
a  year  or  more  after  the  coprolites  were  raised. 


B.  reserved  to  himself  the  right  of  going  upon 
the  land  where  the  excavations  were  for  the 
purpose  of  inspecting  the  works,  but  he  was  not 
required  by  the  agreement  to  do  anything  upon 
the  land  : — Held,  that  A.  had  the  right  of  exclu- 
sive occu})ation  of  the  land,  and  that  he  was 
therefore  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  such  occupation.  Rimds  v. 
Truufpington,  40  L.  J.,  M.  C.  35  ;  L.  R.  6  Q.  B. 
56  ;  23  L.  T.  821. 


Where  Oooupation  a  ihifting  one.] — ^Thc 


owner  of  land  under  which  there  were  copro- 
lites granted  to  a  company  the  exclusive  right 
to  dig,  raise  and  carry  them  away.  The  com- 
pany was  to  pay  for  this  privilege  115/.  per  acre, 
and  was  to  pay  a  minimum  rent  of  1,000/.  \yer 
annum,  payable  quarterly,  whether  they  workoti 
out  sufficient  land  to  cover  that  rental  or  not. 
The  land  to  be  worked  was  taken  by  them  bit 
by  bit  as  they  required  it,  but  they  were  not 
entitled  to  have  more  than  ten  acres  a  year 
allotted  to  them,  or  to  use  the  land  for  any  pur- 
pose but  that  of  digging  and  preparing  the  cop- 
rolites. After  digging  out  the  coprolites,  more 
than  a  year  was  require<l  to  permit  the  land  to 
dry, -after  which  the  subsoil  was  restored  and 
levelled,  the  surface  soil  replaced,  and  the  land 
again  given  over  by  the  company  to  the  agri- 
cultui*al  tenant.  Owing  to  the  time  required  for 
this,  the  company  was,  at  any  period  of  time,  in 
the  occupation  of  ten  acres,  of  which  two  and 
a  half  acres  were  in  process  of  digging,  one  acre 
was  occupied  by  mills,  tramways,  and  other 
works,  and  the  remainder  had  been  worked  out 
and  was  in  process  of  drj'ing,  but  the  ten  acres 
so  occupied  were  continually  shifting,  as  the 
company  took  land  at  one  place  to  work,  and 
restored  it  at  another  worked  out.  In  this  manner 
they  actually  worked  out  ten  acres  per  annum. 
In  an  appeal  against  a  poor-rate  for  the  parish 
where  the  lands  were  situated,  in  which  theratesi 
were  made  quarterly  : — Held,  that  the  company 
was  rateable,  in  each  quarterly  rat«,  upon  ten 
aci'es  of  land,  at  the  enhanced  value,  although 
the  occupation  was  a  shifting  one,  and  although 
the  company  was  never  at  one  time  in  the  profit- 
able occupation  of  more  than  three  and  a  half 
acres,  lleg.  v.  WJiaddon  Overseers,  44  L,  J.. 
M.  C.  73  ;  L.  R.  10  Q.  B.  230 ;  32  L.  T.  633  ;  23 
W.  R.  653. 


Lloenoe  to  Search  for  Clay.] — A  leave 


and  licence  to  search  for  clay  in  a  parish  is  not 
a  demise  of  a  clay  bed,  and  until  a  clay  pit  is 
made  there  is  no  beneficial  occupation  so  as  to 
rentier  the  licence  rateable.  Heg.  v.  Fayle,  4 
W.  R.  460. 


Bale  of  Orasi  and  Bight  of  Graiing.]— 


The  appellant  was  the  owner  of  certain  land,  and 
such  land  being  unlet,  he  sold  the  grass  upon  it 
by  auction.  The  conditions  of  sale  described  the 
sale  as  a  sale  of  grass  for  a  certain  time,  and  set 
forth  certain  conditions  under  w^hich  the  pur- 
chasers were  to  be  entitled  to  turn  cattle  in  to 
eat  the  grass.  The  conditions  also  provided  that 
the  purchasers  should  dress  the  dung,  cut  the 
thistles,  and  leave  the  fences  in  good  repair.  It 
was  a  term  of  the  sale  that  the  vendor  should  pay 
the  rates  and  taxes.  The  appellant  was  rated  to 
the  poor-rate  in  respect  of  the  land  in  question 
for  a  period  coincident  with  part  of  the  period 
for  which  the  grass  was  sold.  An  application 
having  been  made  to  the  justices  to  enforce  the 
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rate  against  him : — Held,  that  there  was  evidence 
that  the  appellant  was  the  occupier  of  the  land  ; 
that  the  effect  of  the  sale  of  the  grass  was  not  to 
put  the  purchasers  in  occupation  of  the  land,  but 
merely  to  license  them  to  gmze  their  cattle 
thereon  ;  and  that,  consequeutly,  the  appellant 
was  liable  to  be  latetl.  Mogg  v.  Yatton  Ocerseer»^ 
50  L.  J.,  M.  C.17  ;  6  Q.  B.  D.  10  ;  29  W.  R.  74  ; 
44  J.  P.  748  ;  45  J.  P.  324. 

Barge  attached  to  Posts  in  a  River.] - 
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The  corporation  of  Oxford  was  the  owner  of  the 
soil  and  bed  of  the  river  Isis.  A  boat  club,  com- 
posed of  members  of  the  University  of  Oxford,  was 
possessed  of  a  barge  or  house-boat  floating  on  the 
river,  and  moored  there  at  a  distance  of  about 
thirty  feet  from  the  bank,  by  two  iron  rings 
fixed  to  the  barge,  and  passing  loosely  and  mov- 
ably  round  two  solid  fixed  posts  driven  into  the 
bed  of  the  river.  These  posts  were  of  such  a 
diameter  as  to  allow  the  rings  to  pass  freely  up 
and  down  them  and  to  allow  the  barge  to  rise 
and  fall  with  the  water  of  the  river.  Between 
the  barge  and  the  bank  four  other  posts  were 
driven  into  the  bed  of  the  river,  and  the  club 
was  possessed  of  a  movable  frame  of  boards 
laid  down  on  the  top  of  these  four  posts,  but  not 
fixed  either  to  them  or  the  bank,  so  as  to  form  a 
gangway  from  the  barge  to  the  bank.  The  posts 
had  remained  driven  in  the  bed  of  the  river 
without  the  express  licence  of  the  corj)oration 
for  more  than  twenty  years,  and  no  rent' had  ever 
been  paid  by  the  club  in  respect  of  any  of  the 
posts.  The  bfirge  was  used  as  a  means  of  access 
to  boats,  and  as  a  dressing-room  : — Held,  that 
the  club  was  not  rateable  as  an  occupier  of  the 
posts  and  of  the  barge  attached  to  them.  Grant 
V.  Oxford  Local  Board,  38  L.  J.,  M.  C.  39  :  L.  R. 
4  Q.  B.  9  ;  19  L,  T.  378  ;  17  W.  R.  76. 

Bight  of  Shooting  —  Occupier.]  —  The 


occupier  of  land  is  liable  to  be  rated  in  respect 
of  his  occupation  of  land,  and  also  of  the  privi- 
lege of  sporting  over  the  land  so  occupied  by  Ihim 
whether  such  privilege  be  granted  to  him  origi- 
nally or  be  acquired  by  him  after  he  has  been  in 
bccupation  of  the  land.  Reg.  v.  Williavigy  2 
W.  R.  410. 


Shooting  severed  from   Occupation.]- 


the  purposes  of  the  gr&nt.  The  persons  employed 
by  S.  and  S.  were  to  be  under  the  control  of  the 
station-master,  and  liable  to  immediate  removal 
from  the  station  in  case  of  insobriety  or  miscon- 
duct. S.  and  S.  were  to  pay  the  company  certain 
fixed  monthly  rents,  and  also  a  percentage 
(quarterly)  on  the  gross  amounts  received  by 
S.  and  S.  for  the  posting  of  the  advertisements, 
&c.,  with  a  proviso  that  in  case  the  rent  or  the 
quarterly  payments  should  be  in  arrear  for  four- 
teen days  after  notice,  the  same  should  be 
recoverable  by  the  company  in  addition  to  any 
other  remedies,  "  by  distress,  as  in  the  case  of 
rent  in  arrear."  And  it  was  provided  that  the 
"  tenants  "  should  not  vend  or  offer  for  sale,  or 
exhibit  or  publish,  any  books  or  advertisements 
or  placards  of  an  indecent,  immoral,  or  seditions 
character,  or  which  should  be  forbidilen  by  the 
company  ;  and  should  abide  by  and  observe  the 
regulations  from  time  to  time  made  by  the  com- 
pany touching  the  placing  on  the  platforms  any 
of  the  necessary  bookstands ;  and  the  company 
warranted  to  the  "tenants"  "the  quiet  and 
peaceable  enjoyment  and  benefit  thereby  granted 
for  the  period  and  upon  the  terms  and  stipula- 
tions and  in  manner  aforesaid."  H.  and  S.  erected 
bookstands  upon  the  platforms  at  W.  station,  and 
had  the  exclusive  use  of  them  ;  and  these  book- 
stands were  closed  at  night  with  shutters,  and 
were  locked  up,  the  keys  being  kept  by  their 
servants.  No  rights  of  ingress  and  egress  to  and 
from  the  station,  or  of  access  to  the  bookstands, 
were  exercised  by  S.  and  S.,  or  their  agents  or 
servants,  except  under  the  provisions  and  for  the 
purposes  of  the  indenture.  The  company  were 
assessed  to  the  poor-rate  for  the  station  generally  : 
— Held,  that  S.  and  8.  had  no  "  exclusive  occupa- 
tion "  of  any  portion  of  the  platforms,  so  as  to 
render  them  liable  to  be  rated  in  respect  of 
these  bookstands.  Smith  v.  Lainheth  Attessment 
Committee,  52  L.  J.,  M.  C.  1  ;  10  Q.  B.  D.  327  : 
48  L.  T.  57  ;  47  J.  P.  244— C.  A.  Affirming  81 
W.  R.  31. 


Advertisement    Hoardings.^  —  When  a 
in  consideration  of  a  yearly  payment, 


Under  37  &  .38  Vict.  c.  54,  s.  6,  sub-s.  2,  where 
the  owner  of  land  lets  the  right  of  sporting  over 
part  of  the  land,  which  he  retains  in  his  own 
occupation,  the  lessee  may  be  rated  in  respect 
of  the  right  of  sporting.  Kenriek  v.  Onilsjield 
Overseers,  49  L.  J.,  M.  C.  27  ;  5  C.  P.  D.  41  ;  41 
L.  T.  624  ;  28  W.  R.  372  ;  44  J.  P.  202. 

Bookstall  on  Platform.]  —  By  indenture 


the  South  Western  Railway  Company  granted  to 
8.  and  S.  (therein  called  "  the  tenants  ")  for  seven 
years  "  the  sole  and  exclusive  licence  and  privi- 
lege to  vend,  sell,  lend,  and  exhibit  for  sale  and 
loan,  newspapers,  books,  periodicals,  stationery, 
&c.,  and  such  other  like  articles  retjuired  for  the 
convenience  of  passengers  by  railway,  as  should 
be  approved  by  the  secretary  of  the  company,  at 
all  tneir  stations,"  &c. ;  and  also  full  liberty  for 
the  "  tenants,"  subject  to  the  approval  of  the 
engineer  of  the  company,  to  erect  and  place  book- 
stands, &c.,  on  the  platforms  for  exhibiting  and 
keeping  their  books,  &c.,  and  to  post  and  exhibit 
advertisements  and  placards  on  the  station  walls  ; 
and  also  full  and  free  ingress  and  egress  at  all 
reasonable  times  for  the  "  tenants,"  their  servants 
and  agents,  to  and  from  the  several  stations  for 


person 

had  permission  from  the  owner  of  land  to  affix 

to  such  land  hoardings  for  mlvertising  purposes, 
,  and  such  hoardings  were  accordingly  affixed,  but 

not  in  such  a  way  as  to  necessitate  any  disturb- 
I  ance  of  the  soil  if  they  were  removed,  or  as  to 

indicate  any  intention  on  the  part  of  the  owner 

that  there  should  beia  permanent  occupation  of 
!  any  part  of  the  land  by  the  person  erecting  the 
j  hoarding  :  —  Held,  that  such  person   was  not 

rateable  as  an  occupier  of  an  advertising  station, 
j  and  that  his  name  was  therefore  wrongly  insertecl 
!  in  the  supplemental  valuation  list  of  a  metro- 
I  politan  parish.  Req.  v.  St.  Paticras  Assessment 
I  Committee.  46  L.  J.,*M.  C.  243  ;  2  Q.  B.  D.  581  ; 
I  37  L.  T.  126  :  25  W.  R.  827. 


Agreement  creatiug  Tenancy.] — By  an 


agreement  between  an  owner  of  land  and  an 
advertising  agent  the  owner  agreed  to  let  and 
the  agent  to  take  an  advertising  station  at  a 
yearly  rent,  the  tenancy  to  commence  from  com- 
pletion of  erection  and  continue  seven  years,  and 
the  agent  agreed  to  pay  rates  and  taxes.  By 
another  agreement  an  owner  agreed  to  allow  the 
advertising  agent  the  privilege  of  erecting  an 
advertising  hoanling,  the  agent  to  pay  a  yearly 
rent,  and  the  owner  agreed  to  allow  the  agent 
the  further  privilege  of  removing  a  wall,  the 
agreement  to  remain  in  force  for  three  years 
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and  be  afterwards  terminable  oy  twelve  months' 
notice,  but  if  the  owner  should  be  obliged  to  give 
less  than  twelve  months'  notice  he  agreed  to 
refund  202.  In  both  agreements  the  dimensions 
of  the  hoardings  to  be  erected  were  specified. 
Advertising  hoardings  supported  on  posts  fixed 
into  the  ground  were  erected.  In  the  first  case 
the  structure  was  used  partly  by  the  owner  as  a 
shed,  and  partly  by  the  advertising  agent  as  a 
hoarding  ;  in  the  second  case  exclusively  by  the 
agent  as  a  hoarding : — Held,  that  each  of  the 
agreements  create<l  a  tenancy,  and  conferred  an 
exclusive  occupation,  and  not  merely  a  licence, 
and  therefore  the  advertising  agent  was  liable 
to  be  rated  to  the  relief  of  the  poor  in  respect 
of  both  hoardings  as  occupier  of  advertising 
stations.  Taylor  v.  Pendletan  Overseer*^  56  L.  J., 
M.  C.  146 ;  19  Q.  B.  D.  288  ;  57  L.  T.  630 ;  35 
W.  R.  762  ;  51  J.  P.  613. 


I 


Adyertifing  Stationf  (Batmg)  Act,  1889. 

— By  8.  3  of  the  Advertising  Stations  (Rating' 
Act,  1889  :  "  Where  any  land  is  used  temporarily 
or  permanently  for  the  exhibition  of  advertise- 
ments, or  for  the  erection  of  any  hoarding, 
frame,  post,  wall,  or  structure  used  for  the 
exhibition  of  advertisements  but  not  otherwise 
occupied,  the  person  who  shall  permit  the  same 
to  be  so  used,  or  (if  he  cannot  be  ascertained) 
the  owner  thereof,  shall  be  deemed  to  be  in 
beneficial  occupation  of  such  land  or  part  thereof, 
and  shall  be  rateable  in  respect  thereof  to  the 
relief  of  the  \wot  and  to  all  local  rates,  according 
to  the  value  of  such  use  as  aforesaid."  The 
appellant,  a  contractor  for  the  erection  of  build- 
ings upon  land  vested  in  the  postmaster-general, 
erected  a  hoarding  round  the  land,  and  in  pur- 
suance of  a  clause  in  the  contract  permitting  the 
use  of  the  hoarding  for  advertising  purposes,  let 
the  hoarding  to  a  firm  of  advertisement  con- 
tractors. The  hoarding  was  erected  upon  the 
public  street  under  a  licence  granted  by  the 
commissioners  of  sewers.  The  appellant's  name 
having  been  inserted  in  the  poor-rate  as  the 
person  liable  under  s.  3  to  be  rated  in  respect 
of  the  hoarding : — Held,  that  the  hoarding  had 
been  erected  upon  land  "  not  otherwise  occupied  " 
within  the  meaning  of  s.  3 ;  that  the  appellant 
was  the  person  who  had  permitted  the  land  to 
be  used  for  the  exhibition  of  advertisements 
within  the  meaning  of  that  section ;  that  he 
must,  therefore,  be  deemed  to  be  in  beneficial 
occupation  of  the  land,  and  that  his  name  had 
been  properly  inserted  in  the  rate.  Chappell  v. 
St,  BoUtlph  Orcrneert,  [18921  1  Q.  B.  561 ;  65 
L.  T.  581  ;  40  W.  R.  192  ;  56  J.  P.  310. 


Sifle  Sange  and  Sheds.]  —  Under  the 


provisions  of  a  special  act  of  parliament  the  con 
servators  of  Wimbledon  Common  were  to  permit 
the  National  Rifle  Association  to  occupy  from 
year  to  year  as  a  rifle  shooting  ground  and  place 
for  an  encampment  for  the  purposes  of  the 
annual  rifle  meeting  any  part  of  a  specified  area 
of  the  common,  together  with  the  butts,  targets 
and  other  conveniences  for  rifle  shooting  for  the 
time  being  thereon.  The  occupation  was  not  to 
be  for  more  than  seventy-seven  consecutive  days 
in  each  year,  which  days  were  not  to  commence 
earlier  than  the  Ist  of  May,  and  were  to  terminate 
not  later  than  the  31st  of  August.  The  asso- 
ciation was  empowered  to  put  up  a  paling 
round  the  part  occupied  by  them,  and  to  erect 
temporary  buildings.  Prior  to  the  passing  of 
the  special  act,  the  association  erected  butts  for 


shooting  and  also  a  store  shed,  used  for  the 
storage  of  materials,  except  during  the  annual 
meetings,  when  it  was  intended  to  be  used  as  a 
workshop  for  the  repairs  of  targets,  &c.  By  the 
terms  of  the  act,  the  association  was  not  to 
acquire  any  right  in  or  easement  over  any  part 
of  the  common,  and  was  to  be  deemed  to  be 
merely  in  the  enjoyment  of  a  statutory  privilege 
over  the  common.  On  the  27th  of  March,  1872, 
before  the  period  of  occupation  in  that  year 
commenced,' a  poor-rato  was  made  for  the  parish 
of  Wimbledon,  in  which  the  association  was 
rated  in  respect  of  the  area,  the  butts,  and  the 
store  shed  : — Held,  that  with  respect  to  the  area 
and  the  butts  there  was  no  such  exclusive  occu- 
pation as  to  render  them  liable  to  a  poor-rate, 
but  that  with  respect  to  the  store  shed  which 
was  occupied  by  them  for  their  own  purposes 
throughout  the  year  they  were  liable.  Mildmay 
V.  Wimbledon  Oreritetrt^  Reg.  v.  Surrry  JJ„ 
41  L.  J.,  M.  0.  133;  27  L.  T.  265;  20  W.  R. 
986. 


ICarket — ^Payment  for  Stalls.] — ^A  poor- 


rate  assessed  upon  payments  made  for  sittings, 
for  putting  up  stalls  and  tables,  for  the  standing 
of  carts  in  a  market  place,  and  for  placing 
baskets  on  the  ground  thereof  is  a  rate  in  respect 
of  the  profits  of  the  soil ;  and  is  therefore  sus- 
tainable under  the  statute  of  Elizabeth  or  under 
a  local  act  which  empowers  the  rating  of  **  all 
and  every  the  occupiers  of  lands,  houses,  and 
tenements."  Bejp  v.  St.  Peter  of  Mancroft^ 
jVorwichy  Overseers^  6  L.  J.  (o.s.)  M.  C.  69.. 


StaU  in  ICarket— Ko  Bight  to  I^eibiite 


Portion  of  Ghronnd.] — The  appellant  rented  two 
staUs  in  Bodmin  market  year  by  year  at  a  rent 
payable  weekly.  The  stalls  in  question  had  been 
put  up  to  auction  and  were  bought  by  the  appel- 
lant and  used  by  him  on  market-days.  The 
stalls  thus  rented  were  capable  of  being  removed, 
and  there  was  no  agreement  that  they  should 
always  stand  on  the  same  identical  spot,  though 
the  appellant  had  a  right  to  retain  the  same 
relative  position  in  the  row  : — Held,  that  there 
was  no  such  occupation  of  the  stall  as  rendered 
the  appellant  liable  to  be  rated  under  43  Kliz. 
c.  2,  he  having  acquired  only  the  right  to  a  given 
stall  in  a  given  row,  and  not  the  right  to  place 
one  on  any  definite  portion  of  ground.  Spear  v. 
Bodmin  Unions  49  L.  J.,  M.  C.  69  ;  43  L.  T.  127  ; 
44  J.  P.  764. 


Theatre  —  Proprietor.]  —  A   local    act 


enacted  that  the  yearly  sum  of  2502.  should  be 
charged  upon  the  houses  of  the  inhabitants  of 
St.  Paul's,  Covent-garden,  except  Bedford-house, 
for  the  support  of  the  rector,  curate,  clerk,  and 
sextons.  Another  local  act,  repealing  the  former, 
enacted,  that,  in  lieu  of  the  sum  of  2502.,  the 
yearly  sum  of  520Z.  should  be  charged  upon  all 
houses  within  the  parish  of  St.  Paul ;  and  that 
such  rates  and  assessments  should  be  paid  by 
the  respective  occupiers  of  such  houses  : — Held, 
that  the  word  '*  houses "  in  these  acts,  prima 
facie  meant  dwelling-houses  ;  and  that  the  pro- 
prietors in  possession  of  Covent-garden  Theatre, 
in  which  no  person  slept  or  resided,  and  who  did 
not  themselves  reside  within  the  parish,  were 
not  liable  to  be  rated  for  the  same.  Sumam  v. 
Darley,  14  M.  &  W.  181  ;  14  L.  J.,  M.  C.  145. 

Private  Box — ^Lessee.! — By  a  local  act. 


poor-rates  might  be  assessed  for  a  parish  "  ni)on 
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all  and  every  person  or  persons  who  do  or  shall 
inhabit,  hold,  occupy,  possess  or  enjoy  any  land, 
house,  shop,  wharf,  warehouse  or  any  other 
buildings,  tenements,  or  hereditaments,  or  any 
person  or  persons  who  by  law  is  or  are  chargeable 
to  the  relief  of  the  poor  "  :— Held,  that  a  lessee 
for  a  t«rm  of  years  of  a  private  box  in  Drary 
Lane  theatre  was  rateable.  Jieg.  v.  St.  Martinis- 
le-arand  or  in-the- Fields,  2  G.  &  D.  426;  3 
Q.  B.  205  ;  11  L.  J.,  M.  C.  112  ;  6  Jur.  860. 
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Benefloi&l  Oocupation.] — A  tenant  is  rateable 
for  the  beneficial  occupation  of  land,  although 
such  occupation  be  not  profitable.  Therefore, 
when  the  maintenance  of  a  sea-wall,  fixed  on 
certain  lands  by  act  of  parliament,  amounted  to 
their  full  rent,  the  tenant  who  owned  and  occu- 
pied them  (having  given  no  purchase-money  on 
account  of  this  liability)  was  not  exempted  from 
rateability  in  respect  of  them.  JRtg.  v.  Vange 
Oversters,  2  G.  &  D.  476  ;  3  Q.  B.  242  ;  11  L.  J., 
M.  C.  117;  6  Jur.  893. 


Publio  Park.]— When  a  public  body. 


acting  under  statutory  powers,  purchases  land 
which  it  is  directed  to  maintain  as  a  park  for 
the  perpetual  use  thei^eof  by  the  public  for  exer- 
cise and  recreation,  and  the  necessary  cost  of 
maintaining  the  park  as  a  whole  for  the  purposes 
of  the  act  exceetls  any  income  which  can  Ije 
derive<l  from  it  in  respect  of  licences  for  the 
supply  of  refi*eshment8  or  for  grazing  rights  or 
otherwise,  there  is  no  rateable  occupation. 
Lambeth  Ovcrgeerx  v.  Ltnidon  (hvntif  Cimneilj 
66  L.  J.,  Q.  B.  806  ;  [1897]  A.  C.  626  ;  76  L.  T. 
795  ;  46  W.  R.  79  ;  61  J.  P.  580— H.  L.  (E.) 


Lands  held  for  Public  Purposes.] — To 


constitute  beneficial  occupation  it  is  not  neces 
sary  that  it  should  be  such  as  to  yield  a  pecuniary 
profit,  but  the  true  test  is  whether  it  is  of  value 
to  the  occupier.  Jteg.  v.  London  School  Board 
(17  Q.  B.  D.  738)  and  Burton-on- Trent  Corpora- 
tion V.  Eijginton  Overxeert  (24  Q.  B.  1).  197) 
approved  ;  and  Otcens  College  v.  Chorlton-vpon- 
Medloch  Orer»eers{\%  Q.  B.  D.403)  disapproved. 
Loudon,  (^ounti/  Council  v.  Erith  Overteers^ 
63  L.  J.,  M.  C.  9 ;  [1893]  A.  C.  662  ;  6  R.  22  ; 
69  L.  T.  725 ;  42  W.  R.  330  ;  57  J.  P.  821— 
H.  L.  (E.) 


Trustees.] — An  act  having  vested  the 


aftermath  of  a  meadow  in  trustees  for  the  bur- 
gesse:^  and  principal  householders  of  a  town, 
free<l  from  all  other  interests  in  the  same,  with 
power  to  let  the  same  or  any  part  or  parts 
annually  to  any  person  or  persons  for  the  best 
rent,  and  also  to  let  in  pastures  for  horses,  cattle, 
and  sheep  to  different  persons,  at  such  rates  and 
subject  to  such  regulations  as  the  trustees  should 
appoint;  or,  by  wntiug  under  their  hands  and 
seals  to  demise  the  same  for  a  term  of  years,  and 
that  the  rents  and  profits  should,  after  pajment 
of  all  charges,  be  divided  by  the  trustees  amongst 
the  objects  of  the  trust : — Held,  that  the  trustees 
not  having  let  the  aftermath  to  any  persons  for 
any  certain  term,  or  in  any  certain  proportions, 
but  having  let  it  out,  as  it  was  called,  in  pastures 
at  so  much  a  head  for  horses,  cattle,  and  shec]), 
to  various  |)er8on8,  must  themselves  be  taken  to 
be  the  occupiers  of  the  land,  and  were  conse- 
quently rateable  for  the  same.  Hex  v.  Teicltes- 
hnrg  Corporation^  13  East,  155. 

Where  A.  demised  a  messuage  to  tinstees,  for 
the  maintenance  of  a  schoolmsptcr  for  teaching^ 


children  residing  in  a  parish,  who  was  to  teach 
without  a  fee,  and  expressed  his  desire  '*that 
the  parish  would  exempt  the  messuage  from  the 
payment  of  all  rates,"  and  the  parish  had  had 
the  use  of  the  school  for  125  yeara,  and  had,  up 
to  that  date,  exempted  the  property  from  rates, 
the  messuage  being  beneficially  occupied,  and 
the  rent  paid  to  trustees  for  the  use  of  the 
schoolmaster : — Held,  that  the  property  was 
rateable ;  and  that,  supposing  that  the  devise 
had  been  entirely  for  the  benefit  of  the  poor, 
which  it  was  not,  and  that  the  desire  expressed 
by  the  testator  amounted  to  a  condition,  it  was 
a  condition  which  the  law  would  not  allow. 
Reg.  v.  Ellis,  2  D.  (N.S.)  361  ;  12  L.  J.,  M.  C.  20 ; 
7  Jur.  108. 

Held,  also,  that  the  previous  inhabitants  of 
the  parish  had  no  power  to  bind  their  successors 
to  exempt  the  property  from  rates ;  and  that 
the  time  during  which  no  rate  had  been  paid  did 
not  affect  the  question.    Ih. 

Trustees  cannot  rely  upon  the  mere  circum- 
stance of  their  being  trustees,  and  so  not  entitled 
to  any  personal  advantage  from  the  property 
vested  in  theui,  for  the  purpose  of  shewing  that 
they  are  not  occupiers  of  lands  and  houses  within 
a  parish,  and  therefoi-e  that  they  are  exempted 
from  being  rated  to  the  poor-rate.  Iteg.  v.  BiV' 
kenhead  Docks  (^Trustees),  2  El.  &  Bl.  148  ;  21 
L.  J.,  M.  C.  209  ;  17  Jur.  162. 

* 
b.  Mode  of  Assessixient. 

Bateable  Y&lae,  what  is.]— The  occupiers  of 
property  capable  of  a  benehcial  occupation  are 
liable  to  be  rated  in  respect  of  its  full  rateable 
value,  without  regard  to  the  amount  of  benefit 
which  they  themselves  derive  from  that  occupa- 
tion. Beg.  V.  Rhymney  By.,  10  B.  &  8.  198  ;  38 
L.  J.,  M.  C.  75  ;  L.  R.  4  Q.  B.  276  ;  17  W.  R.  630. 

In  assessing  premises  the  overseei's  should  pro- 
ceed on  the  estimate,  not  of  the  rent  actually 
paid  for  the  premises  by  the  occupier,  but  of  the 
rent  at  which  they  might  reasonably  be  expected 
to  let  from  vear  to  year.  Hay  ward  v.  Brinkwarth 
Orerseers,  10  L.  T.  608. 

Three  farms  were  let  at  a  certain  sum  annually. 
They  might,  however,  reasonably  have  been 
expected  to  let,  and  might  have  let,  at  a  larger 
sum.  The  ovei'seers  assessed  their  occupiers  at 
the  rent  actually  paid  by  them  : — Held,  that 
they  were  wrong  ;  that  they  should  have  adopted 
the  larger  sum,  viz.  the  rent  at  which  the  farms 
might  have  been  reaf^onably  expected  to  let,  as 
the  estimate  of  the  net  annual  value.    lb. 


Land  held  for    Public  Purposes.] — In 


deteimining  the  rateable  value  of  land  and 
buildings  ownetl  by  a  public  body  for  the  dis- 
charge of  duties  imposed  on  them  by  law,  the 
public  body  must  themselves  be  taken  into 
account  as  possible  tenant^),  notwithstanding 
that  such  body  could  not  under  the  statutes 
giving  them  their  powers  become  tenants  of  the 
premises  of  which  they  are  the  owners.  Limdon 
Ctmnty  Council  y.  Erith  Oivreh wardens,  S'dlj.  J. y 
M.  C.  9  ;  [1893]  A.  C.  562  ;  6  R.  22  ;  69  L.  T. 
725  ;  42  W.  R.  330  ;  57  J.  P.  821— H.  L.  (E.) 

Land  held  under  Statutory  Authority  for 
Perpetual  Use  by  the  Publie  for  Exereise  and 
Reereation.] — By  the  London  Council  (General 
Powers)  Act,  1890,  the  London  County  Council 
were  empowered  to  acquire  certain  lands,  and 
were  directed,  when  they  had  acquired  them,  to 
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lay  them  out  and  maiutaiu  them,  and  every  part 
thereof,  as  a  park,  for  the  perpetual  use  thereof 
by  the  public  for  .exercise  and  recreation.  The 
council  acquired  the  lands  and  laid  them  out 
and  maintained  them  as  a  park  under  the  act. 
The  necessary  expenses  of  maintaining  the  ))ark 
as  a  whole  for  the  purposes  of  the  act  exceeded 
any  income  which  could  be  derived  from  it  so 
long  as  it  remained  devoteil  to  the  public  use  as 
a  park.  The  council  having  been  assessed  to  the 
poor  rate,  as  occupiei-s  of  the  park,  at  the  rate- 
able value  of  the  lands  prior  to  their  having 
become  a  public  park  : — Held,  that  as  there  was 
no  duty  upon  the  council  to  provide  a  park 
for  the  public  use,  and  as  there  was  no  finding 
in  the  case  that  the  council  would  have  been 
willing  to  give  anything  in  excess  of  a  nominal 
rent  for  the  occupation  of  the  park,  and  as  its 
maintenance  in  accordance  with  the  conditions 
of  the  statute  was  only  possible  at  an  annual 
pecuniary  loss,  the  rateable  value  of  the  occupa- 
tion of  the  park  by  the  council  was  not  greater 
thananominal  amount.  Jjondon  Covnty  Counr'U 
V.  Lambeth  Orerseem,  65  L.  J.,  M.  C.  148  ;  [1896] 
2  Q.  B.  2.-i ;  74  L.  T.  605  ;  44  W.  R.  621  ;  60 
J.  P.  470— C.  A. 

But  see  Lambeth  Orerscrra  v.  London  Cmmty 
Council,  66  L.  J.,  Q.  B.  806  ;  [18971  A.  C.  625  ; 
76  L.  T.  795  ;  46  W.  R.  79  ;  61  J.  P.  680— 
H.  L.  (E.) 


Small  Tenements.] — The  amount  to  be 


inserted  in  the  column  headed  '•  Rateable  value  " 
of  the  valuation  (in  a  parish  which  has  adopted 
the  Small  Tenements  Rating  Act),  under  25  & 
26  Vict.  c.  103,  is  the  true  rateable  value  of  the 
property,  independentlj'^  of  whether  such  property 
is  subject  to  the  provisions  of  the  Small  Tene- 
ments Act  or  not.  Sunderland-nfai'-the-Sea 
Ooerseertt  v.  Sunderland  Unwn^  18  C.  B.  (N.S.) 
531  ;  34  L.  J.,  M.  C.  121  ;  11  Jur.  (N.S.)  688; 
ISL.  T.  239;  13  W.  R.  943. 

Enhanced  Yalne — ^Brewery  and ''  Tied  Honses."  ] 

— A.  being  owner  of  a  brewery,  and  also  of 
thirty-three  public-houses,  not  all  situate<l  in  the 
same  township  as  the  brewery,  demised  to  B.  the 
brewery,  together  with  the  goodwill- and  trade  of 
the  public-houses,  for  seventeen  years  :  B.  yield- 
ing and  paying  for  and  in  respect  of  the  brewery. 
300^.,  and  for  and  in  respect  of  the  goodwill  and 
trade  of  the  public-houses,  150/.  B.  occupietl 
the  brewery,  and,  under  the  contmct  contained 
in  this  lease,  was  enabled  to  compel  the  lessees 
of  the  several  public-housas  to  purchase  their 
beer  at  the  brewery  ;  and  it  would  have  been  a 
breach  of  the  contract  between  B.  and  A.  if 
their  custom  had  been  divertetl  elsewhere.  The 
public-houses,  in  consequence  of  this  agreement, 
fetched  less  rent  than  they  would  have  done  if 
the  occupiers  had  been  free  to  get  their  supplies 
where  they  would  ;  and  the  advantage  of  their 
compelled  custom  to  the  occupier  of  the  brewery 
was  worth  150/.  a  year  : — Held,  by  Lord  Camp- 
bell, C.J.,  and  Crompton,  J.,  that  he  was  properly 
rated  of  the  enhanced  value,  it  being  an  advan- 
tage connectetl  with  the  occupation,  which 
would  be  taken  into  calculation  by  a  tenant  in 
estimating  the  annual  rent ;  and  that  it  was  not 
material  that  the  origin  of  this  advantage  was 
in  a  personal  contract :  Eric,  J.,  dissentiente, 
and  holding  that  this  advantage  was  not  an 
incident  to  the  occupation,  properly  to  be  taken 
into  account  in  estimating  the  rent,  but  a  per- 
sonal contract,  transitory  with  the  persons  of  the 


contractors,  an<l  only  accidentally  connected  with 
the  heretlitaments  so  occupied.  Alli^oit  v. 
Monkwearmvuth  Shore  Otrrxters^  4  El.  &  BL 
13;  23  L.  J.,  M.  C.  177;  18  Jur.  1075.  S.  C, 
R4ig.  V.  Alliton,  2  C.  L.  R.  1544  ;  2  W.  R.  592. 

In  a  parish  were  certain  breweries,  the  occu- 
piew  of  which  were  possessed,  as  owners  or 
lessees,  of  a  number  of  public-houses  known  as 
*'  tied  houses,"  some  of  which  were  in  the  parish 
and  some  in  other  parishes.  These  public-houses 
were  let  to  tenants  at  a  smaller  rent  than  they 
would  have  been  let  at  if  they  had  been  free 
public-houses,  the  tenants  being  bound  by  con- 
tracts with  the  landlords  to  purcha.se  from  them 
all  the  malt  and  other  liquors  consumed  in  their 
houses,  and  so,  probably,  paying  a  higher  price 
for  their  liquors  than  they  would  have  paid  had 
they  been  free.  In  valuing  these  breweries  and 
public-houses  for  the  purpose  of  making  the 
valuation  list,. under  25  &  26  Vict.  c.  lO.S,  s,  14, 
the  overseers  applied  to  them  the  same  principles 
of  valuation  as  to  the  other  rateable  heredita- 
ments in  the  parish,  pursuant  to  6  &  7  Will.  4, 
c.  96,  s.  1.  The  union  assessment  committee 
having  ascertained  that  the  overseers,  in  arriving 
at  the  gross  estimated  rental  and  rateable  value 
of  the  breweries,  had  not  taken  into  their  con- 
sideration the  advantages  which  the  occupiers  of 
such  breweries  derived  from  the  before-mentiouetl 
contracts  with  their  tenants,  the  publicans,  and 
having  obtained  the  numl)ers  of  such  tied 
public-houses  attached  to  each  brewery,  increased 
the  gross  estimated  rental  and  the  rateable  value 
of  such  breweries  by  such  an  increased  sum  as 
the  committee  in  their  opinion  consideretl  the 
breweries  might  reasonably  be  expected  to  let 
for,  with  the  advantages  attending  the  contracts 
with  the  tied  public-houses.  They,  however, 
made  no  reduction  in  the  valuation  list  in  respect 
of  the  several  tied  public-houses  : — Held,  that 
the  union  assessment  committee  had  done  wrong 
in  so  increasing  the  rateable  value  of  the  breweries, 
such  rateable  value  not  being  affectetl  by  these 
l)ei'sonal  contracts  with  the  tenants  of  the  tieti 
public -houses.  Sunderland-nenr-th^'Seti.  Over- 
seem  v.  Sunderland  Union.  18  C.  B.  (N'.s.)  531 ; 
34  L.  J.,  M.  C.  121  ;  11  Jur.  (N.S.)  688  ;  13  L.  T. 
239  ;  13  W.  R.  943. 

Held,  also,  that  the  rateable  value  of  the 
public-houses  was  not  to  be  decreased  by  reason 
of  the  burthen  cast  upon  the  tenants  by  their 
contracts  with  the  brewer  landlords.    lb. 


-Under  the  Small  Tenements  Bating  Aet] 


— In  making  out  the  valuation  list  in  a  parish 
which  has  adopted  the  Small  Tenements  Rating 
Act  (13  Ac  14  Vict.  c.  99),  the  reduction  to  be 
made  under  14  &  15  Vict.  c.  39,  ss.  3  and  4,  to 
the  ownera  of  small  tenements  who  are  rated 
instead  of  the  occupiei*s,  should  be  made,  not 
from  the  rateable  value  of  the  hereditaments 
assessed,  but  from  the  rate  in  the  pound  to  be 
levied  and  collected.    lb. 

Estimate  of  Kent — How  made — Briekfield.J-~ 
On  appeal  against  a  poor-rate  by  an  occupier  of 
a  bricktield,  a  case  was  stated,  shewing  that  he 
held  the  land  (ten  acres)  for  the  purpose  of 
getting  from  it  clay  to  make  bricks,  under  a 
lease  for  seven  or  fourteen  years,  or  till  the 
earth  should  be  all  dug  out ;  that  he  paid  2/.  per 
acre,  without  reference  made  to  the  use  of  the 
land,  and  the  royalty  of  \s.  6rf.  for  every  l.OlMJ 
bricks  moulded  in  any  one  year  ;  that  the  value 
of  land  in  the  parish  let  for  agricultural  pur- 
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]K)ses  was  21.  6*.  a  year ;  that  he  had  on  the 
field  four  brickmaking'  stools,  each  stool  capable 
of  producing  760,000  bricks  ;  that  the  field  origi- 
nally contained  sufficient  clay  for  31,000,000 
of  bricks  ;  that  in  the  rear  before  the  rate  was 
laid,  he  had  nearly  3*0tM),0OO,  and  that  there 
remained  clay  enough  for  12,(X)(),000.  The  ses- 
sions also  found  that  the  rcnt  which  a  tenant 
would  have  been  willing  to  pay,  on  taking  a 
lease  of  the  premises,  with  liberty  to  consume  the 
brick-earth,  and  without  being  liable  to  royalty, 
was  10^.  per  acre  ;  and  they  confirmed  the  rate 
by  which  he  was  assessed  at  21.  6#.  per  acre,  and 
for  royalty  Is.  6d.  per  1,0(M),  on  as  many  bricks 
as  the  stools  were  capable  of  producing  in  a 
year : — Held,  that  the  i*ent,  estimated  according 
to  H  &  7  Will.  4,  c.  96,  s.  1,  was  the  proper 
criterion  of  the  rate  on  this  property.  lifg.  v. 
IVtuttbrook,  ID  Q.  B.  178  ;  2  New  Sess.  Cas.  599  ; 
16  L.  J.,  M.  C.  87  ;  11  Jur.  515. 

And  assuming  the  above  facts  to  have  api)eared 
without  any  specific  finding  as  to  the  rent  which 
a  tenant  would  be  willing  to  pay  : — Held,  that 
the  royalty,  together  with  a  fixed  annual  charge, 
was  properly  considered  as  the  rent ;  that  the 
payment  in  reepect  of  the  brick-earth  was  not 
the  less  a  rent  because  the  subject-matter  of  the 
renting  was  in  a  course  of  being  wholly  con- 
sumed ;  that,  in  absence  of  proof  to  the  contrary, 
the  sessions  were  right  in  assuming  the  number 
of  bricks,  which  the  stools  could  make,  to  have 
Ixien  actually  made  within  the  year  of  rating ; 
that  the  rate  was  properly  assessed  on  the  number 
«upposed  to  remain  in  the  particular  year  ;  and 
that  no  deduction  was  to  be  made  for  the  breeze, 
ashes,  and  other  materials  used  in  making  the 
bricks,  it  bcino^  presumable  that  these  were 
allowed  for  in  fixing  the  royalty.    lb. 

Held,  also,  that  the  sessions  having  found 
specifically  the  sum  which  a  tenant  would  give 
on  taking  a  lease  with  liberty  to  consume  the 
earth,  and  without  a  royalty,  namely,  lOl.  a  year 
per  acre,  that  sum  (from  which  tenants'  rates 
and  taxes  were  to  be  deducted)  must  be  considered 
as  the  rent,  within  6  i:  7  Will.  4,  c.  96,  s.  1,  and 
no  inference  from  other  facts  was  admissible. 
Jb. 

In  another  case  not  materially  differing,  but 
in  which  the  sessions  neither  expressly  stated 
the  rent  which,  in  their  opinion  a  tenant  might 
reasonably  be  expected  to  pay,  nor  gave  data  for 
estimating  it,  except  by  stating  the  number  of 
stools  at  work,  and  the  amount  of  i-oyalty  actually 
paid  (under  an  agreement  still  subsisting)  in  the 
five  years  immediately  before  that  for  which  the 
I'ate  was  made  ;  and  the  question  propounded 
was.  What  is  the  net  annual  value  of  the  land  .' 
— Held,  that  the  fixed  sum  paid  for  occupation 
and  the  royalty  constituted  the  rent ;  but  that 
the  court  could  not  determine  the  amount  which, 
at  the  time  of  making  the  rate,  a  tenant  about 
to  take  a  lease  might  reasonably  be  expected  to 
pay ;  nor,  in  the  absence  of  materials  for  such 
estimate,  could  the  assessment  be  grounded  on 
the  ordinary  amount  of  rent  paid  for  land  in  the 
parish  usecl  for  agricultural  purposes,  or  the 
amount  paid  for  the  best  garden  ground  in  the 
parish.  Itrg.  v.  UrerUt  or  Westbrook,  10  Q.  B. 
178  ;  2  New  Sess.  Cas.  599  ;  16  L.  J.,  M.  C.  87  ; 
11  Jur.  515. 


Interest  paid  by  Lessees  on  Borrowed 


and  tolls  for  ninety-nine  years,  the  lessee  under- 
taking to  pay  the  intei-est  of  the  28,0(»0/.  An 
act  was  afterwards  passed  confirming  the  agree- 
ment, and  empowering  the  commissioners  to 
lease  the  navigation  and  tolls  for  the  remainder 
of  the  term  to  the  ixji-sons  entitled  under  the 
former  agreement :  and  enacting,  that  they  should 
pay  the  interest  of  the  28,0(WZ.  yearly  to  the 
mortgagees,  in  default  of  which  the  commissioners 
might  require  the  toll  collector  to  pay  such 
interest  to  the  mortgagees  out  of  the  moneys  in 
his  hands  : — Held,  that  the  interest  paid  by  the 
lessees  was  in  substance  a  rent,  and  that  the  rate 
ought  to  be  calculated  upon  it ;  and  that  the 
lessees  were  not  occupiers  under  a  beneficial 
lease,  though  the  interest  was  only  about  1,400/. 
a  year,  and  the  annual  earnings  at  the  time  of 
making  the  rate  were  3,4 18i.  (from  which,  how- 
ever, about  1,0001.  was  to  be  deducted  for  repaii-s, 
&c.),  one  year's  value  being  no  criterion,  and 
there  being  no  proof  that  the  rent  was  unduly 
small.  Rex  v.  Clutplin,  1  B.  ic  Ad.  926  ;  9  L.  J. 
(O.S.)M.  C.  121. 


Actual  Profits.] — The  occupiers  of  cement 


Xoney.] — Commissioners  of  a  navigation  having 
borrowed  28,000Z.  on  mortgage,  and  being  still 
in  want  of  funds,  agreed  to  let  the  navigation 


works,  and  also  of  a  cnalk  pit  situated  close  by, 
were  assessed  separately  as  to  t  heir  works  and 
their  pit.  There  were  other  equally  good  chalk 
pits  in  the  neighbourhood,  the  chalk  from  which 
was  used  only  for  ballast  and  other  purposes  not 
so  profitable  as  that  of  manufacturing  cement, 
for  which  the  occupiers  used  theire.  They 
appealed  to  quarter  sessions  against  the  assess- 
ment of  the  chalk  pit ;  and  the  counsel  who 
supported  the  rate,  proposed  to  ask  their  manager 
for  information  as  to  the  profits  they  obtained 
from  the  chalk,  but  the  quarter  sessions  refused 
to  admit  evidence  upon  that  subject : — Held, 
that  the  quarter  sessions  were  right,  and  that 
although  the  convenience'  and  situation  of  the 
chalk  pit  were  to  be  considered  in  estimating 
what  rent  a  tenant  would  reasonably  pay,  the 
actual  profits  derived  by  the  occupiers  were  not 
material  in  forming  that  estimate.  Bcff,  v. 
Aylftford  Iniim,  26  L.  T.  618. 

Cotton  Kill — ^Worldng  Stopped.] — A  cotton 
miU,  owing  to  depression  in  the  cotton  trade, 
was  no  longer  worked,  but  was  maintained  at 
some  exi)ense  as  a  factory,  with  its  machinery 
in  a  fit  state  for  working  when  the  trade  should 
revive  : — Held,  that  the  rate  should  be  made 
upon  its  annual  value  as  a  storehouse  for  the 
machinery  in  it,  and  not  upon  an  estimate  of  the 
rent  which  might  fairly  be  expected  for  it,  if  let 
for  a  reasonable  term  of  years,  with  the  prospect 
of  improvement  in  value.  Staley  v.  Cattleton 
Ocersecrs,  5  B.  &  S.  505  ;  33  L.  J.,  M.  C.  178; 
10  Jur.  (N.8.)  1147  ;  10  L.  T.  606  ;  12  W.  R.911. 

In  Mareh,  1863,  the  owner  of  a  silk  mill  gave 
up  his  business  with  the  intention  of  never 
resuming  it,  and  the  mill  had  not  since  been 
worked,  but,  with  the  machinery  and  other 
articles  and  things  in  it,  had  been  advertised  for 
sale.  All  the  contents  of  the  mill  were  essential 
articles  and  things  for  a  tenant  to  have  in  work- 
ing for  the  manufacture  of  silk.  The  machinery, 
some  of  which  was  affixed  to  the  fioors  and 
ceilings  was  in  the  nature  of  tenants'  fixtures. 
A  man  occasionally  went  to  the  mill  in  order  to 
protect  the  property  against  trespass  or  depreda- 
tion :  —  Held,  that  the  owner  of  the  mill  was 
rateable  for  the  mill  only  upon  its  annual  value 
as  a  warehouse  for  the  machinery,  articles,  and 
things  in  it.      Uarter  v.  Salford  Overseers^  6 


1588 


RATES  AND  'RA.HmG— Persons  and  Property  Liable. 


1584 


B.  k  S.  591  ;  34  L.  J.,  M.  C.  206  ;  11  Jur.  (N.s.) 
1036  ;  13  W.  R.  861. 

Stoppage  owing  to  Strike.] — When  mills  and 
factories  have  been  assessed  to  the  poor-rate, 
occupiera  are  not  entitled  to  any  reduction  in 
assessment  because  of  a  stoppage  of  work  conse- 
quent on  a  strike  or  to  an  allowance  from  the 
said  rate  on  the  basis  that  the  said  mill  and  fac- 
tories wei  e  assessable  during  the  continuance  of 
a  strike  as  warehouses  for  machinery  only  and  not 
as  going  or  working  concerns.  Jioijlt'  v.  Oldham 
Union,  63  L.  J.,  M.  C.  178  ;  [1894]  2  Q.  B.  372  ; 
9  B.  287  ;  70  L.  T.  741  ;  58  J.  P.  669— C.  A. 

ICaohinery  increasing  Yalne  of  Premises.] — 
In  a  rate  laid  upon  buildings,  to  which  machiueiy 
is  attached  for  the  purpose  of  manufacture,  the 
real  property  ought  to  be  assessed  acconling  to 
its  actual  value  as  combined  with  the  machineiy, 
without  considering  whether  the  machinery  is 
real  or  pei*sonal  property,  and  liable,  or  not,  to 
distress  or  seizure  under  a  fi.  fa.,  or  whether  it 
would  go  to  the  heir  or  executor,  or,  at  the  expira- 
tion of  a  lease,  to  the  landlord  or  tenant.  Urg.  v. 
Gvcat.  7  A.  &  E.  951  ;  2  N.  &  P.  663 ;  W.  W. 
k  D.  651  ;  7  L.  J.,  M.  C.  38. 

A  gaslight  company  laid  down  pipes  in  a  parish, 
the  soil  not  belonging  to  the  company,  and  manu- 
factured the  gas  out  of  the  parish.  In  the  valua- 
tion of  their  property  they  were  entered  for  their 
mains,  pipes,  &c.,  for  the  value  at  which  they 
would  let,  and  for  the  land  at  the  value  of  the 
land  for  a  pipe-way.  In  certain  houses  of  the 
parish  there  were  steam-engines  and  other 
machinery  affixed  to  the  houses.  These  houses 
were  valued  at  what  they  were  worth  to  let, 
without  reference  to  the  value  which  they  derivetl 
from  the  engines,  &c. : — Held,  that  the  valuation 
was  bad.  Rex  v.  Bmningham  and  i:^iford«htre 
Gas  Light  Co.,  6  Ad.  &  E.  634  ;  6  L.  J.,'M.  C.  92. 

ICachines  used  in  cozinection  with  Heredita- 
ment, but  remaining  Personal  Property  capable 
of  being  Semoved  without  Injnry.]  —  In  esti- 
mating the  rateable  value  of  premises  used  as  a 
manufactory,  machineiy  and  plant  placetl  thereon, 
for  the  purpose  of  making  them  fit  as  premisc<!  for 
such  a  manufactory,  are  to  betaken  into  account 
as  enhancing  the  value  of  the  hereditament, 
although  such  machineiy  and  plant  remain  j)cr- 
sonal  property,  and  are  not  physically  attached 
to  the  premises.  Tyne  Boiler  Worhx  Co,  v. 
Zonghc'nto7i  Overgeei'M  or  Tyni'nwvth  Union,  56 
L.  J.,  M.  C.  8  ;  18  Q.  B.  D.  81  ;  55  L.  T.  825  ; 
35  W.  B.  110  ;  51  J.  P.  420— C.  A. 

Premises  were  used  as  a  manufactory  for  the 
purpose  of  lace-making  upon  which  certain  boilers, 
engines,  bobbin-net,  and  other  machines  were 
placed  for  carrying  on  the  said  manufactory  ; 
such  machines  were  essential  to  the  use  of  the 
said  premises  as  a  bobbin-net  lace  factory.  The 
machines  were  each  of  them,  as  machines,  sepa- 
rate and  distinct  from  each  other,  and  could  be 
easily  removed  for  sale  or  repairs.  Some  were 
fastened  to  the  floors  by  screws  through  the  feet 
of  the  machines  ;  othei-s  were  not  fastcncil,  their 
own  weight  being  sufficient  to  keep  them  steady, 
but  further  than  this,  the  machines  were  no  i)art 
of  the  soil  or  hereditaments  : — Held,  upon  a  case 
stated,  that,  although  some  of  the  machinery  and 
plant  was  capable  of  being  removed,  without 
injury  to  itself  or  to  the  freehold,  and  although  it 
remained  i>ei'sonal  property,  yet,  l)eing  essentially 
necessary  and  peimanently  attached  to  the  appel- 


lants' business,  it  was  all  rightly  taken  into 
account  in  estimating  the  rateable  value  of  the 
premises  as  enhancing  the  value  of  the  here- 
ditament.    Gifford  V.  Chard  Uiiion,  63  L.  T.  249. 

Fixtures.] — The  occupiers  (not  being  owners) 
were  rated  to  the  poor  as  for  "chemical 
works,  lands,  and  buildings.'*  Parts  of  the 
works  consisted  of  chambers  used  for  the  manu- 
facture of  sulphuric  acid.  The  chambci-s  were 
vessels  of  sheet  lead,  weighing  each  several  tons, 
13  feet  high,  13  feet  wide,  and  from  40  to  60  feet 
long,  the  lower  part  forming  a  dish  12  inches 
deep,  in  which  the  acid  was  deposited,  the  upper 
shutting  down  upon  the  lower,  and  receiving 
vapour.  They  stood  in  the  open  air,  each  was 
surrounded  by  walls  of  strong  masonry,  forming 
an  oblong,  which  was  filled  up  with  sand,  and  the 
chamber  restecl  on  the  Fand,  being  also  supported 
by  and  riveted  to  a  frame  of  wootl,  which  ran 
round  the  tops  of  the  walls.  In  some  instances 
the  wooden  trame  was  laid  in  mortar  on  the  tops 
of  the  walls,  in  others  it  merely  rested  upon  them. 
At  each  end  of  the  chamber  was  a  pipe  to  convey 
gases  and  vajwui-s  in  and  out.  Each  pipe  wai» 
fixed  at  its  extremity  into  buildings  which  were 
part  of  the  freehold.  Where  the  pipes  enteretl 
and  paf'sed  out  of  the  chamber,  the  lead  of  the 
chamber  was  beaten  round  the  pipe,  and  the 
insertion  was  made  vapour-tight  by  luting. 
Steam  (necessary  to  the  manufacture)  was  con- 
veyed into  the  chamber  also  by  a  pipe  which 
passeil  from  the  boiler,  and  was  rivete<l  to  the 
wooden  framework.  The  boiler  was  affixeil  to 
the  freehold,  and  the  pipe  to  the  boiler.  Everj' 
pipe  might  be  removed  by  taking  it  to  pieces,  or 
by  unfastening  the  rivets,  without  injuiy  to  the 
freehold,  and  then  the  chamber  would  rest  on 
the  ground  by  its  mere  weight,  and  might,  with 
sufficient  force,  be  lifted  fiom  the  soil  without 
displacing  any  part  of  the  freehold.  The  sessions 
found  that  the  chambers  were  attached  to  the 
freehold  in  manner  before  mentionecl,  but  not 
affixed  theieto  : — Held,  that  assuming  the  cham- 
bei-s  not  to  be  so  annexed  as  to  form  part  of  the 
freehold,  yet  being  fixed  machinery  attacheil  to 
buildings,  and  necessarily  so  attached  for  the 
puri)0se  of  being  used,  they  were  properly  con- 
sidered in  a  rate  as  inci easing  the  rateable  value 
of  the  buildings,  and  a  rate  calculated  on  such 
increased  value  was  confirmed.  It  eg.  \.I£a*law^ 
17Q.  B.  220;  15  Jur.  972. 

The  premises  of  a  di.stiller>'  contained  tanks 
which  formed  the  roofs  of  rooms  and  houses, 
boiling  backs  and  mash  tuns,  lying  on  brick 
piers  against  Ihc  walls,  which  formetl  the  floor* 
of  some  of  the  nwms  and  were  connected  by 
pipes  toother  houses,  reservoirs  and  other  articles 
necessary  for  the  process  of  distilling.  They  were 
all  heavy,  and  either  unattached,  except  by  the 
communicating  pipes,  to  the  walls  or  pieis  u])on 
which  they  stood,  or  fastened  only  by  screws  for 
the  puriKwe  of  being  steadied.  Each  was  to  be 
bought  and  sold  as  a  separate  ai  tide,  and  if  all 
were  removed,  the  pi-emises' might  be  used  for 
other  manufacturing  pui-poses  : — Held,  that  these 
articles  were  not  fixtures,  and  could  not  be 
properly  i-ated  in  the  assessment  of  the  premises 
to  the  poor-rate.  Chidley  v.  ]f>*f  Ham  Orer- 
«r;v,  32  L.  T.  486 

Refreslunent  Rooms  at  Bailway  Station- 
Evidence  of  aetnal  Profits. ]— The  refreshment- 
rooms  upon  a  railway  station  having  been  let  Xi> 
a  contractor  for  a  term  of  veais  at  a  fixed  annual 
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rent,  he  appealed  against  a  poor-rate  mado  upon 
bim  as  occupier  of  the  premises,  and  at  the 
hearing  of  the  appeal  sought  to  prove  by  his  own  i 
testimony,  and  by  his  account-books,  shewing  the ; 
receipts  and  expenditure  during  the  past  year  in 
resjxjct  of  the  refreshment-rooms,  that  the  busi- 
ness was  carried  on  at  a  loss,  and  that  the  rent 
i-eserveddid  not  represent  the  tnie  annual  value 
of  the  premises  : — Held,  that  such  evidence  ought 
to  have  been  received  as  an  element  in  ascertain- 
ing the  rateable  value.  Clarke  v.  FUh-erton- 
Angnr  Oxerteera^  or  Alderhury  Utiion,  50  L.  J., 
M.  C.  33:  6  Q.  B.  D.  139  ;  29  W.  K.  334  ;  45 
J.  P.  358. 

Canteen— IConey  paid  for  Privileges. ]— Where 
a  canteen  in  barracks  was  demised  to  B.  by  the 
barrack  board  for  a  year,  at  a  rent  of  15/.  for  the 
canteen  and  buildings,  and  also  the  further  sum 
of  610/.  for  the  privilege  of  using  the  same  as  a 
canteen,  and  selling  therein  provisions  and 
liquoi-s,  usually  sold  by  sutlers,  with  power  of 
distress  for  the  aggregate  sum  : — Held,  to  be  one 
entire  rent  for  the  canteen  ;  and  therefore  that 
B.  was  rateable,  as  occupier  of  the  canteen,  in 
respect  of  the  625/.  aggregate  rent,  and  not 
merelv  in  respect  of  the  15/.  li^x  v.  Bradford^ 
4  M.  i  S.  317. 

Bight  of  Shooting.] — The  appellant  was  the 
owner  and  occupier  of  certain  woodlands  which 
were  included  in  the  rate.  He  usetl  the  lands  as 
woods  or  plantations,  and  also  enjoyed  the  right 
of  sporting  over  them.  The  overseers,  in  assess- 
ing the  property,  added  a  fixed  sum  of  2*.  per 
acre  to  the  natural  and  unimproved  value  of  the 
woodland,  in  respect  of  the  right  of  sporting  : — 
Held,  that  by  37  &  38  Vict.  c.  54,  s.  4,  sub-s.  a, 
this  mode  of  rating  was  right,  as  the  sporting 
enhanced  the  value  of  the  occupation.  Ki/ton  v. 
MiM  Oternter*.  6  Q.  B.  D.  13  ;  43  L.  T.  472 ;  29 
W.  K.  122  ;  45  J.  P.  54. 

Sent  of  Cows  and  Sight  of  Orasing.] — Where 
the  farmer  is  rated  for  the  whole  farm,  it  is  no 
ground  of  objection  to  the  rate  by  a  thirtl  pereon, 
that  a  dairyman  who  rented  under  him  his  stock 
of  cows  to  be  depastured  on  the  same  land,  was 
not  ratetl  for  such  dairy.  Ilex  v.  Brown,  8  East, 
528. 

Baceooorse— Biseoyery  of  Profits.] — In  ascer- 
taining the  rateable  value  of  land  used  as  a  race- 
course, the  assessment  committee  may  call  for  the 
books  of  the  racecourse  proprietors,  or  give 
affirmative  evidence  of  the  amounts  of  the  profits 
made,  the  profits  being  a  material  element,  though 
not  a  test,  in  determining  the  rateable  value. 
Ifcff.  v.  Ven-ftll,  45  L.  J.,  M.  C.  29  ;  1  Q.  B.  D.  9 ; 
33  L.  T.  379  ;  24  W.  R.  189. 

According  to  present  Yalne.] — Every  pei-son  is 
to  be  rated  according  to  the  present  value  of  his 
estate,  whether  that  value  has  or  has  not  been 
increased  by  his  own  improvements.  Hex  v. 
Ma*t,  6  Temi  Jlep.  154. 

A  lessee  of  lands  should  be  rated  according  to 
the  present  value  of  the  lands.  Jiex  v.  Shingle, 
7  Term  Rep.  649. 

Houses  and  Lands.] — ^Whether  houses  are  to 
be  rated  in  a  rlifferent  proportion  from  lands 
must  depend  on  local  circumstances.  liex  v. 
Sandwich,  2  Dougl.  582. 

Proportion  to  other  Lands.]  —  A  poor-rate 
imposed  in  respect  of  two-thiids  of  the  uett  rent 


of  farmn,  lands  and  tithes,  and  of  one-half  of  the 
nett  rent  of  the  houses  and  other  buildings, 
collieries  and  coal  mines,  is  not  necessarily 
unequal.  Jiex  v.  7oMlin*ott,  4  M.  &,  Rv.  169  ;  9 
B.  &  C.  163  ;  7  L.  J.  (0.8.)  M.  C.  64. 

Allowable  Dednotions — ^Keeessary  Expenses.] 

— When  houses  or  other  buildings,  either  with  or 
without  land,  are  let  to  a  tenant,  and  the  tenant 
agrees  to  take  upon  himself,  either  wholly  or  in 
part,  the  re|)air8  to  which  the  6  &  7  Will.  4,  c.  96, 
s.  1,  refers,  and  which  would  ordinarily  fall  upon 
the  landlord,  no  allowance  is  to  be  made  in 
respect  of  those  repairs,  and  the  rent  actually  paid 
is  the  rateable  value  of  the  premises.  Ay,  v. 
WelU.  8  B.  &  S.  607  ;  36  L.  J.,  M.  C.  109  ;  L.  R. 
2  Q.  B.  542  ;  16  L.  T.  790  ;  15  W.  R.  1059. 

No  allowance  in  respect  of  contingent  or 
future  renewal  of  buildings  or  machinery  ought 
to  be  made  from  the  rent  before  the  latter  is 
adopted  as  the  test  of  value.    lb. 

The  annual  profit  is  the  rent  which  a  tenant 
would  give,  he  paying  the  poor-rates  and  the 
expenses  of  repaii*s,  and  the  other  annual  expenses 
necessary  for  making  the  subject  of  occupation 
productive,  and  allowing  him  a  deduction  from 
the  rent,  where  the  subject  is  of  a  perishable 
nature,  towards  the  exj)ense  of  renewing  or  repro- 
ducing it.  Ilex  V.  Lower  Mitton,  4  M.  &  Ry. 
711  ;  9  B.  &  C.  810 ;  8  L.  J.  (O.S.)  M.  C.  67. 

By  the  Everton  Drainage  Act,  1860,  theowners 
and  proprietors  of  land  in  Nottinghamshire  were 
chai^d  with  embankment  and  drainage  works, 
without  which  the  annual  value  of  the  neigh- 
bouring lands  would  be  considerably  diminished. 
The  rates  so  charged  were  made  payable  by  the 
occupiera,  who  were  authorised  to  deduct  the 
amount  from  their  rent : — Held,  that  the  average 
annual  cost  of  the  works  ought  to  be  deducted 
from  the  occupier's  rent,  in  ortler  to  estimate  the 
nett  annual  value  under  the  Parochial  Assessment 
Act,  1836.  Hetj.  v.  Gainsborough  Union,  41 
L.  J.,  M.  0.  1  ;  L.  R.  7  Q.  B.  64  ;  25  L.  T.  589  ; 
20  W.  R.  250. 

Proprietors  of  lands  situate  in  parish  V.  and 
other  parishes  of  the  Isle  of  Canvey,  grante<l  one- 
third  of  all  the  lands  in  fee  to  J.,  in  consideration 
of  his  embanking  all  the  lands  in  the  island.  By 
a  local  act  afterwards  passed,  commissioners  wpre 
appf tinted  to  keep  up  the  embankment,  and  for 
that  purpose  they  were  to  tax  the  ownere  and 
occupiera  of  the  lands  by  an  annual  rate,  to  the 
full  annual  rent  or  value  of  such  lands,  and,  if 
the  moneys  so  levied  should  be  insufficient  (but 
not  otherwise),  to  tax  the  lands  in  the  island. 
H.  being  the  owner  and  occupier  of  all  the 
granted  lands  in  V.,  was  rated  by  the  commis- 
sioners for  that  properly, describcil  in  the  rate  as 
house,  premises  and  lands.  H.  had  taken  the 
lands  subject  to  the  above  liability,  paying  no 
purchase- money.  The  assessment  on  these  and 
the  rest  of  the  gfranted  lands  equalled  the  rack- 
rent  or  full  annual  value.  The  annual  expendi- 
ture on  the  embankment  was  necessary  to  main- 
tain the  lands  within  the  island  in  a  state  to 
command  any  rent  from  a  tenant,  orto  be  capable 
of  occupation  by  the  owner  : — Held,  that  H.was 
rateable  for  the  full  annual  value  of  his  lands, 
without  deduction  on  account  of  the  embank- 
ment tax.  Jtex  V.  Vange,  3  Q.  B.  242  ;  2  O.  &  D. 
476  ;  11  L.  J.,  M.  C.  117  ;  6  Jur.  893. 

Small  Tenements  let  by  the  Week — 

**  Voids'*  and  Losses  of  Bent— Cost  of  Collee- 
tion.j — The  appellant  was  assessed  to  the  iK)or- 
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rate  as  owner  of  a  small  house  let  by  the  week  at '  of  the  directore  extended  to  both  : — Held,  that 
a  rent  of  five  shillings,  the  landlord  paying  all  |  they  were  not  entitled  to  dednct  from  the  rate- 
outgoings.  On  appeal  against  the  rate  to  quarter  j  able  value  the  salaries  of  the  directors  and 
sessions  the  a])pcllant  claimed  that,  in  arriving  auditors,  and  the  expenses  of  an  office  in  London, 
at  the  gi'oss  estimated  rental,  deductions  should 
be  made  in  i-espect  of  losses  by  reason  of  such 


at  which  the  directors  transacted  the  business  of 
the  company.     iZft/.  v.  St,   Giles,   Cambencell, 


houses  often  remaining  unlet  and  void  for  some  |  14  Q.  B.  571  ;  19  L.  J.,  M.  C.  122  ;  14  Jur.  519. 
time,  and  by  reason  of  losses  of  rent  through 


inability  ()f  the  tenants  to  pay,  and  in  respect 
of  the  necessary  cost  of  collection  of  the  rent 
actually  received.  The  reconler,  however,  refused 
to  allow  such  deductions,  and  confirmed  the  rate. 


Book  Company — ^TTse  of  Steam  Tug.] — On 


appeal    by   the    Southampton   Dock    Com])any 
against  a  poor-rate,  they  claimed  deductions  from 
the  amount  at  which  the  rateable  value  of  their 
The  recorder  found,  in  a  case  stated  on  appeal   P^'Perty   was   assessed,   as    foUows.      For    the 
from  R««im,«.  that   t  was  nmMirallv  imnrJTihlfi  1  expenses  of  a  steam-tug  alleged  by  them  to  be 


from  sessions,  that  it  was  practically  impossible  ^^1'^"'^  "^  »  6t«*ui.,.ug  uiicp«  u^  ii.t=m  tu  uc 
to  let  the  house  on  any  other  terms  than  those  on  I  P^^^,  «f  ^^«  movable  plant,  but  by  the  resign- 
which  the  appellant  let  it :    but,  assuming  for  ^^^^^^^  <^«  ^  nidei^endent  of  the  dock  establish- 


rating  purposes  that  a  tenant  from  year  to  year 
could  be  obtained,  the  honso  could  be  reasonably 


ment.  The  company  was  authorised  by  their  act 
to  build,  purchase,  or  hire  steam-tugs  for  the 
expected  to  let  from  year  to  year  at  a  rent  of  I3Z.  P"n>oseof  toeing  vessels  into  or  out  of  the  docks 
(which  sum  amounted  to  fifty-two  times  the  fr^"l^.^^S  Southampton  Water,  or  any  part  of 
amount  of  the  weekly  rent),  the  landlord  paying  tbe  British  Channel,  and  to  pay  the  expense  out 
all  usual  tenants'  rates  and  taxes  and  watei"  of  the  rents,  rat^s  and  sums  receivable  under  the 
rates.  But  he  found  that  with  mspect  to  house  I  *^^^-  ^^f  steam-tug  was  used  for  the  above  pur- 
property  of  that  description,  whether  let  by  the  P««^'  ^'^^  ^^  ^  "^^^^  appendage  to  the  docks, 
week  or  year,  the  landlord  would  be  unable,  by  ^^^  advantageous  to  those  who  frequented  them, 
reason  of  "voids"  and  of  losses  by  reason  of  non- 1  *"^^  eonclucive  to  the  general  profit  of  the  con- 
payment  of  rent,  to  collect  more  than  95  per  cent,  i^f  J""'  t^^'^t'^  ^^«\  indisi>en8ably  nec^y,  as 
^  the  rent,  and  that  he  would  have  to  pay  5  jKJr  |  ^^^^f  steam- vessels  might  have  been  hired  and 
cent,  as  the  cost  of  collecting  the  rent  actually  ,  employei,  but  with  less  convenience  and  advan- 
received  .--Held,  that  the  recorder  must  be  taken  i  J?^^  :-He  d,  that  the  dej-iuction  was  allowable, 
to  have  found  as  a  fact  that  13/.  was  the  rent  1  the  stcam-tug  being  ancillary  to  the  dock  under- 

which  a  tenant  from  >ear  to  year  as  above  men- 1  i^V"%  J^^'  ^-  '^it'^^^l'r  ^"^t^n'  \t^'  ?« 
tioned  could  reasonably  be  expected  to  give  for  |  f  ^  -^^^l^-  ^^'  ^28  ;  20  L.  J.,  M.  C.  loo  ;  15 
the  house  ;  that  there  was  nothing  in  the  further         * 

facts  found  by  him  to  shew  that  such  finding  was !      ICaehinory  not  fixed  to  theSoil.] — Cranes, 

unreasonable  or  not  justifiable  in  point  of  law,  i  steam-engines,  shears  and  other  heavy  machinery 
and  therefore  such  finding  was  conclusive  of  the  '  attached  to  the  freehold,  and  essential  to  the 
fact :  and,  that  being  so,  that  the  appellant  was  I  business,  but  capable  of  being  detache<l  as  easily 
not  entitled  to  any  of  the  detluctions  claimed,  1  and  with  as  little  injuiy  to  the  freehold  as  other 
inasmuch  as  the  test  of  gross  estimated  rental  is  fixtures  put  up  for  the  purpose  of  the  tcuanf  s 
the  rent  which  a  tenant  from  year  to  year  would  i  trade,  and  usually  valued  as  between  incoming 
agree  to  give,  and  not  the  sum  which  the  landloixl  i  and  outgoing  tenant,  are  not  an  allowable  dednc- 
ultimatcly    receives.       Smith    v.    Blninnghnm  ,  tion.    Ih. 

Orerseers^  58   L.  J.,   M.  C.  161  ;   22   Q.   B.    D. '  iir*,v-   <«   Aiu^^^*.  nj.4.«2«4..  i     xiru 

703 ;  63  J.  P.  787-C.  A.  Affirming  60  L.  T.  1  "^  ^'1^  "  *!**??"*  Dutriot•.]-^\^.ere 
jQ,  '  ®  I  works  producing  rat<}able  value  arc  situate  in 

I  several  districts,  and  can  be  dividetl  into  two 

Cemetery  Company-Balary  of  Bireotors  I  P^^*«'  the  fii-st  directly  producing  the  value,  and 

and  Auditor!.]  -  By  an  act  incorporating  a  i  ^^  second  indirectly  conducing  to  such  pmluc 
cemetery  company,  the  company  wi»  requrre<l ,  **^'^'  such  division  shall  be  made.  Then  all  the 
periodiciilly  to  appoint  dirictoi,  y,ho^\io^x\d\^l^''^''^f''''^^^'^^^^ 

manage  the  busi.fis  and  concerns  of  the  com-  ^^«,   ^f  ^f  *"*  T/''''^         "'^^  ^  ^'''^^;i,  ^'°^ 

pany  subject  to  their  control,  keep  and  use  the  ^le^l^^ted  fix)in  the  gross  proceeds,  and  the  nett 

^mmon  seal,  have  the  custody  of  books,  deeds,  rateable  value  being  ascertained,  such  value  is  to 

&c.,  call  meetings,  purchase  and  sell  lands,  kppoint  ^  apportioned  among  the  districts  m  which  the 

and  displace  chaplains  and  other  ofliccrs,  aUow  ^:^\  P*^/  '^  ^'%^^^^  '""^^  ™^»«  «?, ;»^%P?l-*»«»  «^ 

them  stipends,   take  of   them  securities,  make  I  ^^^  ^^^"^-     ^'*^-  Jif^r'n ''?(   Lf '''I'^'r    V" 

tha  nnmnon^'«  nnrior'fnti^^     '^  Ncw  Scss.  Cas.  424  ;  lo  Q.   B.  369;  18  L.  J., 

M.  C.  85  ;  13  Jur.  190. 


contracts  touching  the  company's  undertaking, 
regulate  the  mode  of  intennent  and  the  disposi- 
tion of  vaults,  catacombs,  and  graves,  and  the 


In    respect  of  Bates  and  Taxes.] — In 


sums  to  be  paid  for  exclusive  right  of  burial  I  ascertaining  the  nett  rateable  value  of  property 
therein,  and  for  placing  monuments,  <lirect  the  I  assessable  to  the  poor-rate,  an  allowance  is  made 
issuing,  receiving  and  disposal  of  the  company's  j  for  rates  and  taxes.  And  such  allowance  ought 
moneys,  and  all  their  other  dealings,  superintend  to  be  made  upon  the  nett  rateable  value  after  the 
their  correspondence  and  the  keeping  of  their  rates  and  taxes  themselves,  in  addition  to  all 
accounts,  and  all  other  things  necessaiy  for  other  j)roper  allowances,  have  been  deducted, 
carrying  on  their  business,  and  maintaining  I  Tyne  Imjmn'emmt  Com»tis*ionerg  v,  Chirton 
actions  or  suits  in  theirname  in  respect  of  debts  or  |  Oreritetrs,  32  L.  J.,  M.  C.  192  ;  6  L.  T.  489. 
contracts,  and  making,  enforcing  and  rescinding  ,  The  payment  by  the  landlord  of  water  rent 
contracts,  also   auditore   who   should    examine   for  water  supplied  \o  a  house  (such  supply  and 


the  report  to  be  made  by  the  directors  of  dis 
bursements  and  receipts,  audit  the  accounts  from 


payment  being   optional)  does  not  entitle  the 
occupier  to  a  deduction  in  respect  thereof  as 


which  the  report  was  drawn,  and  inspect  the !  being  an  expense  necessary  to  maintain  the 
vouchere.  The  company  had  two  cemeteries  in  '  premises  in  a  state  to  command  the  rent.  Reg. 
Middlesex  and  Surrey.     The  duties  and  authority 'v.  j&/7*f(;«   Overseers^  6  B.  &  S.  908  ;  35  L.  J., 
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M.  C.  73  :  L.  R.  1  Q.  B.  18  ;  12  Jur.  (N.s.)  139  ; 

13  L.  T.  327  ;  H  W.  R.  83. 

By  a  local  act  it  is  provided  that  the  owner  of 
-every  tenement  assessed  to  the  poor-rate  at  any 
annual  sum  under  6/.  10«.,  the  said  sum  to  be 
ajBcertained  according  to  the  provisions  of  the 
6  &  7  WilL  4,  c,  96,  s.  1,  shall  be  rated  to  and  pay 
the  poor-rotes ;  but  that  in  all  cases  where  the 
•owner  is  so  liable  to  be  rated,  he  may  compound 
for  the  same  by  the  payment  of  a  reduced  rate, 
whether  such  tenement  be  occupied  or  not ;  in 
which  case  he  shall  pay  one-half  of  the  rates 
•only  : — Held,  that  an  owner  so  compounding  is 
entitled  to  the  same  detluctions  as  might  be 
claimed  by  the  tenant  in  whose  place,  for  rating 
purposes,  he  stands,  and  that  the  amount  is  not 
to  be  regulated  by  the  sum  actuallv  paid  bv  him. 
Jf4^g.  V.  JJodd,  6  B.  &  S.  903 ;  L.  R.  1  Q.  B.  16  ; 
12  Jur.  (N.s.)  159.  «S.  C,  nom.  lieg,  v.  Billon 
Ov(fraeert,  35  L.  J.,  M.  C.  97  ;  13  L.  T.  327  ;  U 
W.  R.  83. 

The  owner  ami  occupier  of  lands  situate  in  a 
level  within  the  juris<liction  of  a  commission  of 
sewers,  being  rated,  claimed  deductions  :  first,  in 
i-espect  of  the  general  sewers  tax ;  secondly,  in 
respect  of  the  amount  at  which  he  was  taxed  for 
the  maintenance  and  cleansing  of  the  sewers  in 
the  level ;  and,  thirdly,  in  respect  of  the  sum 
annually  expended  by  him  in  the  maintenance 
And  re))air  of  a  floodgate,  sluice,  and  gate  upon 
his  own  lands  ;  and,  fourthly  in  respect  of  the 
expenses  of  keeping  in  repair  a  sea-wall : — Held, 
that  he  was  entitled  to  the  deductions  claimed. 
l{eg.  V.  Hall  Dart,  5  B.  &  S.  785  ;  34  L.  J.,  M.  C. 
17  ;  11  Jur.  (N.8.)  59  ;  11  L.  T.  301  ;  13  W.  R. 
70. 

In  rating  land  liable  to  sewers-rate,  the 
amount  of  such  rate  must  be  deductetl  from  the 
valuation.  IUj'  v.  Adamejt,  1  N.  &  M.  662  ;  4 
B.  &  Ad.  61  ;  2  L.  J.,  M.  C.  90. 

Under  an  act  for  the  embanking  and  draining 
A  district  consisting  of  several  parishes,  an  annual 
i-ate  was  imposetl  on  the  distinct,  and  lands 
•occupied  by  A.  were  ratetl  at  a  certain  propor- 
tion yearly.  The  rate  by  the  act  was  expressly 
made  a  landlonrs  tax,  and  A.'s  landlord  had 
Acconlingly  always  paid  the  amount.  The  whole 
rate  under  the  aet  was  necessary  for  aiMl  was 
spent  in  each  year  in  maintaining  the  di'ainage 
works.  Without  such  drainnge  works  the  land 
occupied  by  him  would  have  been  under  water 
at  certain  seasons,  and  the  annual  value  would 
have  been  considerably  diminished : — Held,  that 
in  assessing  him  to  the  poor-rate,  a  deduction 
was  to  be  allowed  under  6  ic  7  Will.  4,  c.  96,  s.  1, 
in  respect  of  the  drainage  rate,  as  an  expense 
necessary  to  maintain  the  land  in  a  state  to 
•command  the  rent.  Jleg.  v.  Gainithorongh  I'nion, 
41  L.  J.,  M.  C.  1  ;  L.  R.  7  Q.  B.  64  ;  20  W.  R. 
250. 

A  rate  upon  the  Hull  Dock  Company  to  the 
full  amount  of  their  profits,  without  regard  to 
the  amount  of  poor-rates  with  which  they  are 
chargeable,  is  Ind.  Ilex  v.  Iltdl  I)oeU  Co,,  5 
D.&R.  359;  3  B.  &  C.  516. 

The  income-tax  which  a  tenant  would  have  to 
pay  on  his  net  profits  after  payment  of  his  ]*ent 
is  not  an  allowable  deduction.  It^'g.  v.  St.  Giles, 
(amberivell,  14   Q.  B.  571  ;  19  L.  J.,  M.  C.  122  ; 

14  Jur.  519. 

•o.  Biarht  of  Tenant  to   Deduct  from.  Bent. 

AifeMment   of  Landlord — ^Keoeisity  of] — A 

local  act  for  the  parish  of  Marylebone  makes  the 


I  occupiera  of  houses  liable  to  be  assessed  to 
I  parochial  rates.  The  lessor,  landlord,  owner,  or 
proprietor  of  houses  let  out  in  parts  shall  be 
deemed  the  occupier,  and  be  liable  to  the  pay- 
ment of  rates ;  and  every  person  renting*  or 
occupying  any  such  jmrt  shall  be  liable  and  com- 
()ellable  to  pay  such  rates,  and  may  doluct  the 
same  out  of  the  next  or  any  other  rent  due 
to  such  lessor,  &c. : — Held,  that  to  render  the 
occupier  of  part  liable  to  pay,  and  to  enable  him 
to  deduct  the  rates  for  the  whole  of  the  house, 
the  landlonl  must  be  assessed  to  the  rates. 
Lithhan  v.  Owk.  3  H.  &  N.  238  ;  27  L.  J.,  M.  C. 
254  ;  6  W.  R.  498. 

Arrears  Leviable  on  present  Ooenpiers.] — 
Rates  charged  by  act  of  parliament  upon  land, 
but  which  the  occupiers  are  to  pay,  retaining  the 
same  out  of  their  rent,  and  not  paying  more 
than  the  rent  which  shall  fiT)m  time  to  time 
become  due  from  them,  and  leviable  bv  distress 
on  the  occupier  neglecting  to  pay  them,  are,  if 
left  unpaid  by  outgoing  tenants  (in  the  absence 
of  any  remetly  either  against  the  owners  or 
against  occupiers  who  may  have  left  the  i*ate8 
unpaid,  or  of  any  provision  for  a  different  course), 
leviable  on  the  present  occupier  to  the  amount 
of  any  rent  becoming  due  on  any  current  reser- 
vation. Mattison  v.  Mart,  14  C.  B.  357;  2 
C.  L.  R.  814  ;  28  L.  J.,  C.  P.  108  ;  18  Jur.  380  ; 
2  W.  R.  327. 

An  act  directed  that  landlords  shoulil  allow 
their  tenants  half  the  gaol-rate : — Held,  that  a 
rate  was  bad  which  the  commissioners  made  on 
the  parishioners  long  subsequently  to  the  parish 
being  i*ated  by  the  county,  and  by  which  they 
collected  more  than  was  i-equired,  though  they 
canned  the  overplus  to  the  poor-rate,  because 
it  tended  to  charge  the  landlords  beyond  what 
they  were  obliged  to  pay,  and  occupiers  of  land 
who  were  not  so  at  the  time  the  parish  was 
rated.  Cortis  v.  Xe^nt  Watericorha  Co.,  7  B.  &  C. 
314  ;  5  L.  J.  (o.s.)  M.  C.  106. 

In  the  Case  of  Mines.]— A  lease  of  an  iron 
mine  made  before  the  passing  of  the  Rating  Act, 
1874  (37  &  38  Vict.  c.  54),  contained  a  covenant 
by  the  lessee  to  "pay  or  cause  to  be  paid  all 
manner  of  taxes,  rates,  assessments,  charges,  and 
impositions  whatsoever,  parliamentary  or  paro- 
chial, which  now  are  or  which  shall  at  any  time 
or  times  hereafter  during  the  continuance  of 
this  demise  be  taxed,  i'ate<l,  charged,  assessed, 
or  imjKised  upon  the  said  demised  mines  and 
premises,  the  landlonrs  property-tax  only  ex- 
cepted :  ' — Held,  that  the  lessee  had  not  **  speci- 
fically contracted  "  to  pay  the  whole  of  the  poor- 
rate  on  the  mine,  in  the  event  of  the  abolition 
of  its  exemption  from  the  j^oor-rate,  within 
37  A:  38  Vict.  c.  54,  s.  8.  Chalontr  v.  Bolcknw, 
47  L.  J.,  Q.  B.  562  ;  3  App.  Cas.  933 ;  39  L.  T. 
134  ;  26  W.  R.  541— H.  L.  (E.) 

The  exception  in  s.  8  of  37  A:  38  Vict.  c.  54,  to 
the  right  of  a  tenant  of  a  mine  to  deduct  one- 
half  of  the  rate  newly  imposed  by  that  act,  and 
paid  by  him,  from  the  rent  payable  to  his  lessor, 
namely,  "unless  he  has  specifically  contracted 
to  pay  such  rate  in  the  event  of  the  abolition  of 
the  exemption,"  does  not  take  effect  in  favour  of 
the  lessor,  unless  the  lease  has  in  terms  antici- 
pated the  imposition  of  this  new  liability  and 
thrown  it  u|)on  the  teirant :  and  a  covenant  to 
pay  the  rent,  •'  fi-ec  of  and  from  all  rates,  taxes, 
tithe  I'ent-cbarges,  expenses  and  deductions 
whatsoever,  parliamentary,  parochial,  or  of  any 
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other  nature,"  will  not  deprive  the  tenant  of 
his  right  to  make  the  deduction  given  by  the 
above  section.  Devonshire  QDuke)  v.  Barrow 
Jlffniatite  Steel  Co.,  46  L.  J.,  Q.  B.  435;  2 
Q.  B.  I).  286  ;  36  L.  T.  355  ;  25  W.  R.  469— 
C.  A. 

CosU  within  *<&11  Bates,  Taxes,"  *c.]— By  a 
local  act,  the  comniigsioners  appointed  thereby 
were  authorised  to  pave  and  flag  footways,  and 
the  costs  thereof  were  to  be  paid  by  the  tenants 
or  occupiers  of  the  houses  next  adjoining,  in 
default  whereof  they  were  to  be  recovered  by 
distress.  Another  clause  empowered  the  tenant 
to  deduct  the  costs  so  paid  by  him  out  of  the 
rent : — Held,  that  this  charge  was  within  the 
terms  of  a  covenant  in  a  lease  subsequently 
made,  whereby  the  tenant  covenanted  to  pay  all 
taxes,  rates,  duties,  levies,  assessments,  and  pay- 
ments whatever,  which  were,  or  during  the  term 
might  be,  rated,  levied,  assessed,  or  imposed  on 
the  premises.  Paynv  v.  liurridge^  12  M.  &  W. 
727;  13  L.  J.,  Ex.190. 

2.  Promotebs  of  Undertakings. 

The  Metropolitan  Board  of  Works  are  pro- 
moters within  the  Lands  Clauses  Act,  1845, 
8.  138,  and  may  be  liable  for  an  action  in  respect 
of  any  deficiency  in  the  poor-rate  caused  during 
the  construction  of  their  works  by  their  acquisi- 
tion of  rateable  land  in  a  parish.  Wheeler  v. 
Metropolitan  Board  of  lf'«pi7«r,  38  L.  J.,  Ex.  165  ; 
L.  R.  4  Ex.  703  ;  20  L.  T.  984. 

Sect.  133  applies,  if  it  appears  that  the  works, 
when  constructed,  may,  in  part  or  in  whole,  be 
the  subject  of  beneficial  occupation.    Ih. 

Under  the  Lands  Clauses  Act,  1845,  s.  133,  the 
promoters  of  the  undertaking  are  not  liable  to 
be  assessed.  Lttndvn  Corporatkm  v.  St,  Andrew's, 
IMbom,  36  L.  J.,  M.  C.  95  ;  L.  R.  2  C.  F.  574  ; 
16  L.  T.  665  ;  15  W.  R.  928. 

When  land  assessed  to  the  poor-rate  is  taken 
for  public  purposes,  the  promoters,  under  the 
Lands  Clauses  Act,  1845,  are  liable,  until  com- 
pletion of  the  works,  to  make  good  all  defi- 
ciencies in  the  poor-rate,  even  in  respect  of  works 
such  as  public  highways,  which  can  never  become 
assessable.  Stratton  v.  JfetrojJolitan  Board  of 
Works,  44  L.  J.,  M.  C.  33  ;  L.  R.  10  C.  P.  76  ; 
31  L.  T.  673  :  23  W.  R.  447. 

By  the  Thames  Embankment  Act,  1863  (26 
&  27  Vict.  c.  75),  the  Metroi)olitan  Board  of 
Works  was  authorised  to  construct  an  embank- 
ment on  the  right  bank  of  the  Thames,  new 
streets  and  other  works  in  a  parish.  By  s.  14, 
when  the  roadway  and  new  streets  respectively 
were  complete^!,  of  which  comjjletion  a  certifi- 
cate signed  by  the  chairman  of  the  board  was  to 
Ijc  conclusive  evidence,  the  same  with  the  ix)wer 
of  rating  the  hereditaments  within  the  same 
res^pectively,  were  to  be  under  the  jurisdiction 
fif  the  same  persons  as  the  other  stieets  in  the 
parishes  in  which  the  same  were  situate.  The 
Thames  Embankment  Act,  1863,  also  incorpo- 
rated the  Lands  Clauses  Act,  1845,  s.  133.  Ihe 
board  in  1865  proceeded  with  the  execution  of 
the  works,  and  took  various  lands  in  a  parish. 
On  the  11th  of  May,  1870,  the  chairman  certi- 
fieil  that  the  load'way  and  new  streets  were 
completed  : — Held,  thnt  the  board  was  liable  to 
pay  the  deficiency  in  poor-rates  on  lands  taken 
by' them  under  the  powers  and  for  the  purposes 
of  the  Thames  Embankment  Act  up  to  the  1 1th 
of  May,  1870,  and  that  the  chuichwardens  and 


overseers  of  the  parish  could  enforce  payment  in 
a  lump  sum  of  the  arrears  of  the  deficiency  in 
the  poor-rate  up  to  that  date.    lb. 

The  borough-rate  (under  46  k  46  Vict.  c.  50, 
s.  145)  and  the  county-rate  (under  15  &  16  Vict. 
c.  81,  8.  26)  being  respectively  ma<ie  chargeable 
on  the  poorrrate,  the  deficiency  in  the  assessment 
for  the  poor-rate,  which  the  promoters  of  the 
undertaking  are  liable  to  make  good,  includes 
anj'  deficiency  in  respect  of  amounts  raised  for 
borough -rate  and  county-rate,  as  well  as  any 
deficiency  in  the  assessment  for  poor  law  pur- 
poses properly  so  called.  Farmer  v.  L.  ^'  X,  W. 
By.,  20  Q.  B.  D.  788  ;  59  L.  T.  542  :  36  W.  R. 
590. 


Completion  of  Works.] — An  urban  sani- 


tary authority,  acting  under  statutory  authority- 
took  for  the  purposes  of  improvements  lauds 
situate  in  a  number  of  parishes  and  liable  to  be 
a&scssed  to  the  poor-rate.  In  some  cases  all  the 
land  so  taken  was  used  in  the  construction  of 
the  roadways  of  new  streets  ;  but  in  some  cases 
more  land  was  taken  than  was  required  for 
that  purfKwe,  so  that  the  sanitary  authority 
became  i)os8esse<l  of  suri)lu8  land  which  was 
vacant,  unoccupied,  and  unassessed.  Such  land 
was  to  be  disposed  of  either  by  sale  in  fee-simple 
or  by  the  creation  of  rent-charges  which  were  to 
be  sold  within  a  si)ecified  time  which  had  not 
expired  when  the  rating  authority  brought  an 
action  to  recover  from  the  sanitary  authority  the 
amount  of  the  deficiency  in  the  assessment  to  the 
poor-rate  caused  by  the  lands  having  been  taken  : 
— Held,  that  the  works  were  completed  within 
the  Lands  Clauses  Consolidation  Act,  184.5,  s.  133, 
so  as  to  relieve  the  undertakers  from  the  liability 
to  make  gootl  the  deficiency  so  caused,  when  the 
streets  were  fully  made,  and  such  of  the  lands 
taken  as  might  be  liable  to  assessment  had 
become  assessable  :  and  that  the  deficiency  was 
to  be  computed  from  time  to  time  by  comparing 
the  assessed  value  at  the  time  of  the  special 
act  of  the  lands  taken  with  the  assessed  value 
at  the  time  of  com))Utation  of  such  of  the  lands 
taken  as  might  have  again  become  assessable. 
Bristol  Ourernors  v.  Brixtol  Corporation,  56 
L.  J.,  Q.  B.  320  :  18  Q.  B.  D.  549  ;  56  L.  T.  641  ; 
35  W.  11.  619  ;  51  J.  P.  676— C.  A. 


Yarions  Improyement  Bchemef— Separata 


Undertakings.] — The  authority  to  put  in  force 
the  compulsory  powers  of  the  Lajids  Clauses 
Consolidation  Acts  was  conferred  by  a  provisional 
order  confirmetl  by  a  statute  which  described  in 
one  schedule,  but  under  headings  separately 
numbered,  the  several  improvement  schemes 
promoted  by  the  sanitary  authority  : — Held,  that 
each  scheme  described  in  the  schedule  constituted 
a  separate  undertaking,  and  that  the  deficiency 
in  the  assessment  ought  to  be  calculated  on  each 
separate  undertaking  within  the  rating  area 
affected  by  it.    lb. 

Owners  Compounding  —  Liability  of  Pro- 
moters.]— The  owners  of  houses  on  land  taken  by 
the  promoters  of  an  undertaking  for  the  purposes 
of  their  works  had  made  agreements  under  s.  3  of 
the  Poor  Rate  Assessment  and  Collection  Act^ 
1869,  with  the  rating  authority  of  the  district 
to  pay  the  rates  instead  of  the  occupiers,  subject 
to  being  allowed  a  deduction  of  25  per  cent,  from 
the  amount  of  such  rates,  and  those  agreements 
were  in  force  when  the  promoters  took  the  land  : 
— Held,  that,  on  the  true  construction  of  s.  13S, 
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the  deficiency  which  the  promoters  were  liable 
to  make  good  must  be  computed  having  regard 
to  the  rateable  value  at  the  time  the  special  act 
was  passed,  and  that  they  were  not  entitled  to 
claim  the  deduction  of  25  per  cent,  from  the 
amount  of  the  rates  levied  according  to  that 
value.  St»  Leanardy  Shore-ditch,,  Vestry  v.  Lon- 
d(yn  County  Ckmncil,  64  L.  J..  Q.  B.  615  ;  [1895] 
2  Q.  B.  1U4  ;  15  R.  516  ;  72  L.  T.  802 ;  43  W.  R. 
598  ;  59  J.  P.  423. 

Lands  Ooonpiad  but  not  Used.] — The  pro- 
moter of  a  line  of  railway  purchaseil  lands  beyond 
the  limits  of  deviation,  afterwards  authorised 
by  the  company's  special  act,  in  order  to  get  rid 
of  the  opposition  of  the  owners  to  the  passing  of 
the  act : — Held,  that  they  could  not  escape  from 
liability  for  the  deficiency  in  the  poor-rate  by 
setting  up  their  illegal  act,  in  purchasing  the 
lands  without  statutory  powers.  Putney  Over- 
seers V.  L.  S-  S,  W.  By.,  60  L.  J.,  Q.  B.  438  ; 
[1891]  I  Q.  B.  440:  64  L.  T.  280;  39  W.  R. 
291  ;  or»  J.  P.  422— C.  A. 

The  deficiency  is  to  be  ascertained  according 
to  the  rental  at  which  the  lands  were  valued  or 
rated  at  the  time  of  the  passing  of  the  special 
act ;  the  fact  that  some  of  the  lands  were 
unoccupied  at  the  time  when  they  were  pur- 
chased did  not  relieve  the  promoters  of  liability. 
lb. 


3.  Cbown,  Government  and  Public 
Pkoperty. 

Exemption  of  Crown  Property.] — The  posses- 
sions of  the  crown  are  not  rateable.  Amlierst 
{Lord)  V.  Som^frs  QLord},  2  Term  Rep.  372 ;  1 
R.  R.  497. 

The  royal  palaces  are  not  rateable  ;  but  where 
the  site  of  a  palace  is  demised  to  a  subject  for  a 
permanent  interest,  the  grantee  who  occupies 
is  rateable.  Portland  (^Duke)  v.  St.  ^fargaret's, 
Westminster,  Cald.  3,  n. ;  Bott's  P.  L.  131. 


Home  of  Lords.]— The  statutes  which 


authorise  assessments  for  i*elief  of  the  poor  are 
silent  as  to  the  crown.  Hence  the  crown  is  sub- 
ject to  no  poor-rate.  To  this  immunity  a  wide 
signification  is  ascribed  ;  for  not  only  are  the 
palaces  of  which  her  majesty  is  in  actual  occu- 
pation deemed  free  from  assessment,  but  even 
the  House  of  Lords  is  exempt  on  the  ground  that 
it  is  regal.  Leith  Harbour  Commissioners  v. 
Poor  Inspectors,  L.  R.  1  H.  L.  (Sc.)  17. 

Ooyemment  Offices  J — So  likewise  govern- 
ment offices,  as  the  Post  Office,  the  Horse  Guards 
and  the  Admiralty,  simply  because  they  are  in 
the  service  of  the  crown.    1  b. 

Institntion   in   Occupation   of  the  Crown.] 

— The  National  Gallery  in  Trafalgar  square  is 
not  rateable.  Mey.  v.  Shec,  3  G.  &  D.  80;,4 
<i.  B.  2  :  12  L.  J.,'M.  C.  53  ;  7  Jur.  810. 

Nor  the  Museum  of  Practical  Geology.  De  la 
Bvrhe  V.  «Sf.  James,  Westminster,  Vestry,  4  El. 
&  Bl.  385  ;  3  C.  L.  R.  448  ;  24  L.  J.,  M.  C.  74  ;  1 
Jur.  (N.S.)  375  ;  3  W.  R.  161. 

The  Museum  of  Practical  Geology  is  built  on 
part  of  the  hereditary  property  of  the  crown.  It 
is  used  as  a  museum  and  a  place  of  education,  the 
institution  being  under  the  control  of  the  lords 
of  the  treasury.  Professors  lecture  there,  being 
partly  paid  by  fees  received  from  pupils,  besides 


salaries  from  the  public  money  ;  but  they  have 
no  occupation  beyond  what  is  necessary  for  the 
purpose  of  giving  lectures.  A  housekeeper 
resides  there,  appointed  and  paid  by  the  board 
of  trade,  to  take  care  of  the  premises,  but  having 
no  further  occupation  than  is  necessary  for  that 
purpose  : — Held,  that  the  prcmi.se8  were  in  the 
occupation  of  the  sovereign  for  public  purposes, 
the  commissioners  of  woods  and  forests  being 
in  the  nature  of  her  managers,  and  the  other  per- 
sons being  in  the  occupation  as  her  servants,  and 
consequently  no  one  was  rateable  in  respect  of 
the  premises.    lb. 

Property  devoted  to  Public  Purposes.] — To 

exempt  property  from  poor-rates  as  being  devoted 
to  public  pnr{K)ses,  it  is  not  sufficient  that  it 
produces  no  benefit  to  the  occupiers  individually 
and  that  the  occupation  is  in  some  degree  bene- 
ficial to  the  whole  public,  yielding  additional 
benefit  also  to  a  limited  district  or  community  ; 
the  benefit  must  be  exclusively  public.  Rry.  v. 
Harroiogate  Commissioners,  15  Q.  B.  1012 ;  4 
New  Sess.  Gas.  319 ;  20  L.  J.,  M.  C.  25 ;  15  Jur. 
422. 

The  43  Eliz.  c.  2,  is,  in  its  provisions,  general 
and  inclusive,  and  no  other  principle  applying  to 
create  an  exemption  from  those  provisions  all 
property  capable  of  beneficial  occupation,  and 
which  if  let  to  a  tenant  would  be  capable  of 
producing  rent,  is  liable  to  be  rated,  though  in 
the  hands  of  trustees  who  occupy  it  under  acts 
of  parliament  for  the  maintenance  of  works 
declared  to  be  beneficial  to  the  public,  though 
such  trustees  derive  no  benefit  from  the  occupa- 
tion, and  though  the  revenues  arfsing  from  such 
ojcupations  are  exclusively  applied  to  the  main- 
tenance of  the  works.  Meney  Docks  and  liar- 
bour  Board  Trustees  v.  Cameron,  11  H.  L.  Gas. 
443  ;  20  C.  B.  (N.S.)  56  ;  35  L.  J.,  M.  C.  1  ;  11 
Jur.  (N.S.)  746  ;  12  L.  T.  643  ;  13  W.  R.  1069. 

A  statute  which  vests  property  in  trustees  for 
purposes  of  public  advantage,  and  authorises 
the  trustees,  for  the  maintenance  of  the  pro|)erty 
and  such  purposes,  to  levy  tolls  upon  suc^i  por- 
tions of  the  public  as  may  use  the  property, 
does  not  thereby  exempt  the  trustees  from  the 
liability  to  be  rated ;  such  exemption  can  only 
arise  from  the  use  of  express  negative  words,  or 
by  necessary  implication  from  other  words  in 
the  statute,  amounting  to  a  prohibition  to  apply 
the  tolls  to  the  payment  of  poor-rates.  Beq,  v. 
Birkenhead  Docks  (^Trustees).  2  El.  &  Bl.  148 ; 
21  L.  J.,  M.  C.  209 ;  17  Jur.  162. 

The  commissioners  of  works  and  buildings  were 
empowered  to  construct  a  bridge  at  Ghelsea,  and 
to  borrow  money  from  the  treasury  on  an  assign- 
ment of  the  tolls.  The  commissioners  were 
authorised  to  take  tolls,  which  were  to  be  applied 
in  payment  of  the  expenses  of  the  bridge,  then 
in  repayment  of  the  sum  borrowed,  and  when 
that  had  been  repaid  there  was  to  be  no  toll 
charged  for  foot  passengers.  There  was  no  ulti- 
mate appropriation  of  any  surplus  : — Held,  that 
the  commissioners  were  not  liable  to  be  rated,  as 
they  were  in  occupation  of  the  bridge  asservants 
of  the  crown,  deriving  themselves  no  benefit 
from  the  receipt  of  the  tolls.  Ben,  v.  McCann, 
9  B.  &  S.  33  ;  37  L.  J.,  M.  C.  25  ;'  L.  R.  3  Q.  B. 
141  ;  17  L.  T.  643  ;  16  W.  R.  397.  Affirmed  37 
L.J.,  M.  C.123:  L.  R.  3  Q.  B.  677  j  19L.T.115; 
16  W.  R.  985— Ex.  Ch. 

Tmstees  of  a  market,  under  a  local  act  were 
held  rateable  for  a  market  site  occupied  by  them 
and  for  which  they  i-eceiveil  the  tolls,  although 
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there  was  no  surpltLs  profit  after  paying  the 
annaal  expenses  and  interest  on  the  mortgages 
charged  thereon.  Jlp{f.  v.  Badcock  or  Taunton 
Marhet  (Tniittei's),  6  Q.  B.  787  ;  1  New  Seas.  Cas. 


land  was  cultivated,  and  the  produce  of  it  was 
consumed  in  the  establishment,  or  sold,  and  the 
profits  applied  to  the  scnriceof  the  prison  expen- 
diture.   The  buildings  consisted  of  a  prison  and 


543  :  14  L.  J.,  M.  C.  58  ;  9  Jur.  250.  <  a  governor's  house  within  the  prison  walls  ;  also 

The  doctrine  that  lands  held  for  public  pur-  |  residences  at  some  little  distance  from  the  prison. 
l)Oses  are  on  that  account  not  rateable  is  now  |  and  not  connected  with  it  by  any  boundary  wall 
exploded.  London  Cimnty  Coiaictl  v.  Erith  Over-  |  or  otherwise,  occupied  by  the  medical  officer,  the 
»eerSy  63  L.  J..  M.  C.  9  ;  [1893]  A.  C.  562  ;  6  R.  •  chaplain,  and  other  persons  employe<l  in  the 
22  ;  69  L.  T.  725  ;  42  W.  R.  330  ;  57  J.  ?.  821—  |  prison.  These  houses  were  allotted  to  the  officers 
H.  L.  (E.)  I  as  their  official  residences  ;  in  some  cases  rent 

'  was  paid  ;  in  others  the  value  of  the  occupation 

Pablio    Park.]  —  When  a  public  body  j  was  taken  into  account  in  the  amount  of  wages 

acting  under  statutoiy  powers  purchases  land,  i  paid.  Part  of  the  building  within  the  walls  was 
which  it  is  directed  to  maintain  as  a  public  park,  j  occupieil  as  a  canteen  for  the  sale  of  beer  to  the 
and  the  cost  of  maintenance  exceeds  any  income  I  officers  of  the  prison,  and  part  of  the  buildings 
which  can  be  derived  in  respect  of  grazing  rights,  j  outside  the  walls  was  occupied  by  a  grocer,  who 
supply  of  refreshments,  &c.,  there  is  no  rateable  j  supplied  the  residents  within  the  walls,  and  other 
occupation.  Lambeth  Orer»eers\.  London  Comity  \  customers.  The  governor  had  a  coach-house  and 
{limncil,  66  L.  J.,  Q.  B.  806  ;  [1897]  A.  C.  625  ;  i  more  stabling  than  was  necessary  for  the  dis- 
76  L.  T.  795  ;  46  W.  R.  79  ;  61  J.  P.  580— H.  L.  \  chai-ge  of  his  duties  :— Held,  that  the  prison  and 
(E.)  '  the    governor's  house  were  exempt,   with  the 

I  exception  of  so  much  in  the  governor's  occu]>a- 
Property  owned  by  Local  Boards.]  —  A  cor- ,  tion  as  was  found  to  be  beyond  what  was  ne<.^es- 
poration  was  by  their  town  council  constituted  '  sary  for  the  discharge  of  his  duties.  Gamhirr 
a  local  boanl  of  health  of  a  district  co-extensive  '  v.  Lydford  Orerneer*.  3  El.  &  Bl.  346 ;  2  C.  T..  R. 
with  the  borough.  The  local  boaitl  occupied  a  j  951  ;  23  L.  J.,  M.  C.  69  ;  18  Jur.  352  :  2  W.  R. 
vaKl  within  the  borough  in  a  parish,  solely  for  i  226. 

the  purposes  of  repairing  the  highways  in  the  [     Held,  also,  that  the  land  used  for  the  employ- 
district  of  which  they,  as  local  board,  were  sur- 1  ment  of  the  convicts  was  rateable.    Ih. 
veyors.    The  parish  was  partly  not  within  the  I      Held,  also,  that  the  official  residences  without 
borough  : — Held,  that  the  local  board  of  health  I  the  walls  were  rateable.     Ih. 
was  rateable  in  the  parish,  as  occupiei-s  of  the  I      Held,  also,  that  the  canteen  and  the  grocer's 
yard  ;  their  occupation  not  being  for  such  public   shop  were  rateable.    Ih, 

pui-pases  as  to  exempt  them  from  rateability. .  Three  houses  situate  beyond  the  actual  wall 
B^'g.  V.  Klngston'Vpon'Hvll  JJ.^  4  El.  &  Bl.  29  ;  j  of  a  county  gaol,  but  within  its  precincts,  were 


appropriatetl  to  the  occupation  of  the  govemor 
and  of  two  of  the  warders  of  the  gaol  res\)cc- 
tively,  and  they  inhabited  these  houses  solely  as 


23  L.  J.,  M.  C.  183  ;  18  Jur.  899  ;  2  W.  R.  620. 

PriBons— Use  of  Corn-mill  and  Tread-mill.] — 
The  justices  of  the  West  Riding  of  Yorkshire  ,  officers  of  the  gaol.  The  house  of  the  govemor 
were  assessetl  as  occupiers  of  a  corn-mill,  tread-  ,  ha<l  an  internal  communication  with  the  gaol, 
mill,  rooms,  work-rooms,  and  warehouse,  which  !  but  the  other  houses  had  no  communication  with 
were  within,  and  formed  part  of  the  house  of  j  it,  except  by  means  of  the  principal  entrance 
correction.  The  tread-mill,  and  the  corn-mill  to  j  of  the  gaol  : — Held,  that  the  occupier  of  each  of 
which  it  was  annexed,  were  maintained  for  the  ,  these  houses  was  exempt  from  liability  to  be 
employment  of  the  prisonei-s,  and  com  was  assessetl  to  the  poor-rate,  on  the  ground  that  the 
ground  partly  for  hire,  but  chiefly  for  consump- 1  houses  were  virtually  part  and  parcel  of  the  gaoL 
tion  in  the  gaol.  The  work-rooms  and  warehouses  '  7:?6'(^*  J  J.  v.  iSt.  Paul,  Bedford,  7  Ex.  650;  21 
were  used  exclusively  for  the  prisoners  to  work  1  L.  J.,  M.  C.  224. 
in,  principally  for  the  use  and  repair  of  the  gaol,  \ 

and  in  a  small  proportion  for  hire  :— Held,  that  ]  Assise  Courts  and  Polioe  Buildings.]— So 
the  justices  were  not  rateable.  Beg.  v.  Shepherd, '  buildings  occupied  for  the  county  police  and  the 
1  Q.  B.  170  ;  4  P.  &  D.  634  ;  10  L.  J.,  M.  C.  44  ;  ;  county  assize  courts,  being  in  the  occupation  of 
5  Jur.  432.  j  the  crown  for  public  purposes,  are  exempt.    Beg. 

V.  St.  Martin's,  Leicester,  8  B.  &  S.  536  ;  36  L.  J., 

Ooyemor's  House  and  other  Parts  of  |  M.  C.  99 ;  L.  R.  2  Q.  B.  493 ;  16  L.  T.  625  ;  15 

Building.] — The  govemor  was  rated  for  a  house  i  W.  R.  1096. 

and  ganlcn  in  the  gaol.  He  occupied  nine  apart- 1  By  a  local  act  the  magistrates  of  a  county  were 
ments  ;  he  was  obliged,  by  the  rules,  to  reside  i  empowered  to  build  assize  courts,  and  to  let 
within  the  walls,  and  the  accommodation  pro-  them  for  other  purposes ;  they  accordingly  let 
vided  for  him  was  not  more  than  was  necessary  them  to  the  borough  magistrates  to  be  use<l  as 
and  convenient.  His  family  used  the  gartlen  as  courts  of  quarter  sessions,  and  made  a  net  profit 
a  pleasure-garden,  by  permission  of  the  justices,  ,  on  such  letting,  after  deducting  the  expenses 
but  it  was  not  specially  appropriated  to  their  |  incurred  thereby : — Held,  that  they  were  rateable 
use,  the  area  being  essential  to  the  health  of  the  in  respect  of  the  profit  so  made.  Laneashire 
prisoners  : — Held,  that  he  was  not  rateable.    Ih.  i  JJ.  v.  Cheetham  Overseers,  8  B.  &  S.  548  ;  37 

The  officers  and  matrons  of  a  gaol  are  not '  L.  J.,  M.  C.  12  ;  L.  R.  3  Q.  B.  14  ;  16  W.  R. 
rateable,  though  they  occupy  distinct  dwellings  1 124. 
within  the  wall,  if  it  is  their  duty  to  reside  in 
the  gaol,  and  the  accommodation  provided  for 
them  is  not  more  than  is  necessary  for  the  dis- 
charge of  their  respective  offices.     I  h. 

I^and  and  buildings  were  rented  by  the  directors 


Judges'  Lodgings.] — By  a  local  act  certain 


buildings  were  vested  in  the  justices  of  a  county, 
to  permit  and  suffer  all  the  courts  of  ashize, 
sessions,  and  others,  to  be  holden  there,  and  abo 
of  convict  prisons  from  the  duchy  of  Cornwall,  to  permit  the  courts,  and  the  lodgings  pioyided 
to  be  used  as  an  establishment  for  convicts.    The  '  for  the  judges  of  assize,  to  be  used  and  enjoyed 
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for  the  purposes  for  which  the  same  might  be 
designed.  The  buildings  were  supiK)rted  by  the 
count  J  at  large,  and  the  justices  were  authorised 
to  let  the  buildings  when  not  used  for  county 
purposes.  A  quantity  of  plate  and  wine,  the 
former  paid  for  by  the  county,  the  latter  by  sub- 
scriptions amongst  the  magistrates,  was  kept  in 
that  part  of  the  buildings  used  as  the  judges' 
lodgings  during  the  assizes,  and  the  plate  was 
used  by  the  judges,  and  by  the  magistrates  at 
sessions  ;  the  wine  was  used  by  the  latter  exclu- 
sively. There  weixj  also  sleeping-rooms  at  this 
building,  which  were  used  by  the  magistrates 
during  the  sessions  : — Held,  that  as  the  buildings 
were  vested  in  the  justices  at  large  for  public 
pui*poses  only,  a  beneficial  occupation  of  them 
by  certain  of  the  number  did  not  make  the  whole 
body  rateable.  Jffff.  v.  Worcenter^hire  J  J.,  H 
P.  &  D.  8  ;  11  A.  &  E.  257  ;  1  Am.  &  H.  80  ;  9 
L.  J.,  M.  C.  17  ;  3  Jur.  1050. 

County  Court — Oconpatlon  by  Treasurer.] — A 
treasurer  of  a  county  court  was  lessee  under 
9  &  10  Vict.  c.  95, 8.  48,  of  a  building  used  for  the 
court-houses,  and  for  other  purposes  of  the  act 
exclusively  : — Held,  that  neither  the  treasurer 
uor  any  one  else  had  such  an  occupation  of  the 
building  as  to  be  liable  to  poor-rates.  Jteg.  v. 
Manchester  Ocerxeers,  3  El.  k,  Bl.  336;  2 
C.  L.  R.  974  ;  23  L.  J.,  M.  C.  48  ;  18  Jur. 
267. 

Xiddleeex  SessioziKhouse.] — By  an  act  p&ssed 
in  1777  justices  were  empoweretl  to  buy  land 
and  build  a  sessions-house,  which  was  not  to  be 
rated  at  a  higher  figure  than  the  assessment  of 
the  site  at  the  date  of  the  act.  In  1879  the 
justices,  acting  under  further  statutory  powers, 
bought  additional  land,  and  built  additions  and 
enlargements  to  the  sessions-house.  The  sessions- 
house  with  the  additions  was  used  solely  for  the 
administration  of  justice,  the  performance  of  the 
queen's  service,  and  the  discharge  of  the  public 
business  of  the  county.  An  officer  employed  in 
the  business  of  the  sessions  resided  on  the  pre- 
mises with  his  family.  From  1777  to  1879  the 
sessions-house  was  rated  at  the  ass&ssment  of 
1777.  Afterwards  the  assessment  was  raised  and 
the  justices  appealed  : — Held,  that  the  buildings 
being  used  for  public  purposes  connected  with 
the  government  of  the  counti-y  were  not  liable 
to  be  rated  to  the  poor-rate,  for  the  case  came 
within  the  principle  of  Chomber  v.  Berkshire  JJ. 
(9  App.  Cas.  61),  and  neither  the  provisions  of 
the  act  of  1777,  nor  the  fact  that  a  rate  at  the 
valuation  named  in  that  act  had  been  acquiesced 
in  and  paid,  deprived  the  justices  of  their  right 
to  contest  the  rateability  of  the  premises. 
NichoUon  v.  Holhorn  Union,  56  L.  J.,  M.  C.  54  ; 
18  Q.  B.  D.  161  ;  55  L.  T.  775  ;  35  W.  R.  230  ; 
51  J.  P.  341. 

Beieioiii-house — Ooeupation  by  County  Coun- 
cil— Joint  User  with  Jnstices.] — County  councils 
are  rateable  in  respect  of  tne  occupation  of 
property  for  administrative  purposes,  as  such 
purposes  are  not  crown  pur})osc8.  Where  part 
of  a  building  is  used  by  a  county  council  and  by 
justices  jointly  for  the  performance  of  their 
administrative  duties  respectively,  the  county 
council,  to  the  extent  to  which  they  occupy  this 
part,  are  rateable.  Middlesex Gmnty  Council  v. 
St  Gi'orffe's,  Hanorer  Sqvare,  66  L.  J.,  Q.  B.  101  ; 
ri897]  i  Q.  B.  64  ;  75  L.  T.  464  ;  45  W.  R.  215  ; 
61  J.  P.  38— C.  A. 


Shirehall — Oeenpation  by  County  Gonnoil — 
TJier    by   Justioes    for   Crown   Purposes.] — A 

county  council  is  liable  to  be  rated  to  the  poor- 
rate  in  respect  of  premises  vested  in  and  occu- 
pied by  them  for  the  purpose^of  the  administra* 
live  business  of  the  county,  although  the  same 
premises  are  also  used  by  other  persons  for 
crown  pur|)Oses.  Worcestrrghire  Cbunty  Council 
V,  Worcester  Union,  66  L.  J.,  Q.  B.  323  ;  [1897] 
1  Q.  B.  480  ;  76  L.  T.  138  ;  45  W.  R.  309 ;  61 
J.  P.  244— C.  A. 

Ooeupation  by  Berr&nts,  Offloers  or  Lessees  of 
the  Crown.] — A  storekeeper  or  a  porter  employed 
by  the  crown  in  the  public  service,  occupying 
premises  belonging  to  the  crown  for  the  purpose 
of  performing  such  service,  is  not  rateable  in 
respect  of  such  occupation,  although  it  consti- 
tutes part  of  the  emoluments  of  his  oftice.  But 
if  he  has  an  occupation  of  more  than  is  reason- 
ably necessary  for  the  performance  of  such 
service,  he  is  rateable  in  I'espect  of  the  excess 
and  of  no  more.  lleg.  v.  Stewarts  8  El.  &  Bl. 
360 ;  27  L.  J.,  M,  C.  81  ;  4  Jur.  (N.B.)  187  ;  6 
W.  B.  35. 


When  Szoessiye.] — In    estimating   the 


question  of  excess,  the  station  of  the  party 
employed  should  be  taken  into  consideratiou, 
and  reasonable  accommodation  for  his  family 
will  not  constitute  an  excess.  An  excess  which 
is  merely  trifling  ought  to  be  disregarded.     Ih. 

The  same  rule  applies  to  the  governor  of  a 
garrison  town,  occupying  crown  property  within 
the  town,  though  he  is  alsoi  commanding  officer 
of  a  military  district  much  more  extensive  than 
the  town.    Ih. 

The  rule  is  applicable  though  none  of  the 
duties  are  executed  on  the  premises  occupied. 
Ih, 

By  Permission  of  the  Crown.] — By  per- 


mission of  the  crown  certain  persons  occupy 
apartments  in  Hampton  Court  Palace,  which 
was  formerly  a  royal  residence,  but  in  which  the 
sovereign  has  ceased  to  reside.  A  housekeeper 
employed  by  the  crown  has  superintendence  of 
other  apartments,  containing  pictures  (which 
the  public  are  allowed  to  see)  and  lumber.  The 
housekee|)er  resides  with  her  family  in  the  palace 
for  this  purpose,  and  has  also  the  power  to  enter 
the  apartments  first  mentioned.  In  other  resixx!ta 
the  occupiers  of  these  have  exclusive  possession 
of  them.  Before  the  entry  of  each  occupier,  his 
apartments  are  put  into  ordinary  repair  by  the 
crown,  but  afterwards  the  occupiers  themselves- 
do  such  repairs  as  are  considered  necessary  by 
the  crowii  surveyor.  They  reside  there  with 
their  families  and  servants,  providing  their  own 
furniture,  and  in  some  instances  (but  without 
the  sanction  or  the  privity  of  the  crown)  have 
allowed  others,  on  payment  of  a  sum  of  money, 
to  use  the  apartments : — Held,  that  the  occupiers 
by  permission  of  the  crown  were  rateable  in 
respect  of  the  apartments  so  held  by  them. 
Ilcg.  V.  Ponsonhy,  3  Q.  B.  14  ;  1  G.  &  D.  713  ;  11 
L.  J.,  M.  C.  65  ;  6  Jur.  642. 

Aeeording  to  Profits.] — The  ranger  of  a 


royal  park  is  rateable  for  inclosed  and  cultivated 
lands  in  the  park,  if  he  is  in  the  enjoyment  of 
the  profits  of  those  lands.  Bute  (Earl)  v. 
Grifidall,  2  H.  Bl.  265 ;  1  Term  Rep.  338  ;  1 
R.  R.  220. 

But  not  for  the  herbage  and  pannage,  which 
yiekl  no  profits.    Ih, 
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QfELoers'  Quarters.] — Where  the  com- 
manding officer  in  barracks  had  distinct  apart- 
mentis  allotted  to  him,  one  in  particular  for 
transMcting  the  business  of  the  regiment,  and 
the  others  fittctl  up  for  the  accommodation  of 
himself  and  his  familv,  who  resided  there  with 
him,  containing  a  kitchen,  wa«h-bou8e  and 
coach-house,  together  with  a  stable,  yard  and 
garden : — Held,  that  he  was  rateable  for  the 
same,  having  a  beneficial  enjoyment  of  them 
l>eyond  his  necessary  accommodation  as  an 
■officer  for  the  purpose  of  the  public  service. 
Hex  V.  Terrotf,  3  East,  606  ;  7  R.  R.  602. 

An  ndjutant  having  charge  of  militia  stoi^es, 
under  17  &  18  Vict.  c.  109,  s.  4,  and  occupying, 
for  that  purpose,  ])remise8  provided  for  such 
stores,  under  17  &  18  Vict.  c.  105,  s.  2,  is  rateable 
to  the  poor  in  respect  of  such  occupation  so 
far  only  as  he  has  a  use  of  them  exceeding 
what  is  necessary  for  himself  and  family,  taking 
into  account  his  station  in  life.  Ileg.  v.  Fuller, 
S  El.  &  Bl.  3G5,  n. 


Stables  rented  for  a  Segiment.] — Stables 


rented  by  the  colonel  of  a  regiment,  by  order  of 
the  crown,  for  the  use  of  the  regiment,  are  not 
rateable  to  the  poor.  Amlturgt  (Ijord)  v.  Somen 
(^Lord),  2  Term  Rep.  872  ;  1  R.  R.  497. 


Storehouse  occupied  by  Volunteer  Corps.] 


— The  rule  that  premises  occupied  by  servants 
of  the  crow^n  for  the  purposes  of  the  crown  are 
not  rateable  applies  to  premises  occupied  by  a 
volunteer  corps,  as  servants  of  the  crown.  Pear- 
^m  v.  Uolhorn  Union,  62  L.  J.,  M.  C.  77  ;  [1893] 
1  Q.  B.  389  ;  6  R.  290  ;  68  L.  T.  351  ;  67  J.  P. 
169. 


Houses  occupied  by  Postmaster-General.] 


— No  one  is  rateable  in  respect  of  the  occupation 
of  houses,  the  property  of  a  subject,  taken  by 
the  postmaster-general,  and  occupied  as  a  post- 
office  for  the  purposes  of  the  post-office  revenue. 
SmMh  V.  Blrmlnghuin  Union,  7  El.  &  Bl.  483 ; 
26  L.  J.,  M.  C.  105  ;  3  Jur.  (N.S.)  769 ;  5  W.  R. 
496. 


Where  Employ^  leases  Premises  to  the 


•Crown.] — A.  let  to  the  inland  revenue  depart 
raent,  for  their  offices,  five  rooms  of  a  house  in 
his  occupation,  it  being  stipulated  that  the  rent 
was  to  be  90/.  per  annum,  this  sum  to  include 
all  expenses,  namely,  rent,  rates,  taxes,  gas,  wood, 
-coals  :  also  providing  a  tnist worthy  person  to 
reside  on  the  premises,  to  keep  clean,  light  fires, 
and  attend  to  the  same.  A.  himself  occupied  the 
shop  as  distributor  of  stam])8  for  the  district : — 
Held,  that  the  premises  so  let  and  occupied  were 
not  exempt.  licg.  v.  Smith,  30  L.  J.,  M.  C.  74  ; 
7  Jur.  (x.S.)  24  ;  3  L.  T.  687. 


Lessees  of  Crown  Property — Actual  Occu- 


piers.]— Gasworks  were  erected  by  the  crown  at 
Aldershot  for  the  use  of  the  camp  there,  and  by 
an  arrangement  with  A.  and  B.,  who  agi-eed  to 
make  and  supply  gas  to  the  camp  upon  certain 
terms,  a  licence  was  grante<i  by  the  crown  to 
them  to  use  the  premises  for  seven  years,  for  the 
purpose  of  enabling  them  to  perform  their  con- 
tract, the  crown  reserving  a  right  to  enter  by 
its  servants  for  certain  purposes  at  all  times,  the 
licence  also  containing  a  stipulation  that  it 
should  Ije  revocable  any  time  by  writing,  and 
that  full  possession  might  thereupon  be  had 
without    any    proceeding    at    law    or    equity. 


A.  and  B.  were  rated  in  rc8(>ect  of  occupation  of 
the  premises: — Held,  that  as  actual  occupiers, 
they  were  liable  to  be  so  rated.  R^.  v.  St^ee^tut, 
12  L.  T.  491. 

Police  Quarters— Occupation  by  OAoar.  ]  — 
Officers  of  the  county  constabulary  under  2  &  3 
Vict.  c.  93,  are  not  rateable  in  respect  of  their 
occupation  of  I'ooms  in  the  police-office,  in  which, 
by  the  terms  of  their  appointment,  they  are 
required  to  live.  i?^y.  v.  St.  Jiartin'*,  Leicetetrr, 
8  B.  &  S.  .536 ;  36  L.  J..  M.  C.  99  :  L.  R.  2  Q.  B. 
403  :  16  L.  T.  625  ;  15  W.  R.  1096. 

Under  3  &  4  Vict.  c.  88,  a  house  was  provided 
as  a  police-station  for  a  district  of  the  county  ; 
the  police  constables  required  to  be  statiouccl 
there  resided  in  it,  having  no  more  accommoda- 
tion than  was  necessary  for  the  discharge  of  their 
duties,  and  suitable  for  their  degree  in  life :  a 
deduction  was  made  from  their  wages  as  a  charge 
for  rent : — Held,  that  the  station  being  occu- 
pied for  a  public  purpose,  no  one  was  rateable 
in  respect  of  it.  Lancashire  J  J,  v.  Stretford 
Orrrseerx,  El.  BL  &  EL  225  ;  27  L.  J.,  M.  C. 
209  ;  4  Jur.  (N.S.)  1274. 

A  cottage  was  let  by  the  owner  to  the  chief 
constable  of  a  county,  as  yearly  tenant,  at  6^.  4*, 
per  annum.  This  cottage  the  chief  constable 
underlet  to  one  of  the  county  constabulary,  whom 
he  appointed,  and  had  power  to  dismiss,  as  a 
weekly  tenant  at  2j».  per  week  (deducted  from 
his  wages)  so  long  as  he  continued  such  constable, 
or  until  he  should  be  removed  to  another  district, 
determinable  upon  a  week^s  notice.  The  constable 
being  assessed  to  the  poor-rate  as  occupier  of  the 
cottage  : — Held,  that  he  was  properly  rated,  there 
being  nothing  in  the  nature  of  the  occupation  to 
create  exemption.  -R^.  v.  Bridgt^hotue,  20  L.  T. 
658. 

A  superintendent  of  the  police  for  a  county 
police  division  had  as  his  quarters  a  house,  which 
was  rented  for  him  by  the  county  authorities, 
and  which  he  furuishcxl ;  his  rent  was  paid  out 
of  the  police  rates,  and  the  amount  deducted 
from  his  salary  as  superintendent.  The  house 
was  liable  to  be  examined  and  its  fitness  reported 
by  one  of  her  majesty's  inspectors,  and  to  be 
used  for  purposes  connected  with  the  police 
force  as  the  chief  constable  might  direct,  but  no 
room  in  it  was  specially  set  apart  for  any  other 
puq)ose  than  for  the  use  of  the  superintendent 
and  his  family.  The  house  was  a  quarter  of  a 
mile  from  the  police  station,  w^ithin  a  convenient 
distance  of  which  it  was  necessary  that  the 
superintendent  should  reside  for  the  {)erformance 
of  his  duties  ;  and  he  was  compelled  to  live  in  it 
as  long  as  it  was  rented  for  him  by  the  county 
authorities,  but  he  was  liable  to  be  removed  from 
it  at  any  time,  and  from  one  i)olice  division  to 
another :— Held,  that  such  superintendent  was 
rateable  to  the  poor-rate  in  respect  of  such  house, 
as  his  occupation  was  a  beneficial  one,  and  the 
house,  being  no  imrt  of  the  police-station,  did  not 
come  within  the  i-ecognised  heads  of  property 
which  is  treated  as  crown  property.  The  case 
of  Gamhier  v.  Lydford  Orerscers  (3  El.  &  Bl. 
346)  approved.  Martin  v.  WrJft  Dtrhi/  Union, 
52  L.  J.,  M.  C.  66:  11  Q.  B.  D.  145  ;  31  W.  R. 
489  ;  47  J.  P.  500— C.  A. 

M.,  a  sergeant  of  county  police,  with  his  wife, 
w^as  obligeil  to  occupy  a  cottage  distant  two  miles 
from  the  nearest  county  police-station,  and  another 
constable  also  occupied  part  of  the  same  house, 
the  chief  constable  paying  the  rent  out  of  the 
county-i-ate.    There  were  no  cells  attached,  nor 
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was  any  room  set  apart  for  county  police  business 
to  be  done  there,  but  sometimes  complaints  were 
made  there,  and  summonses  signed  by  magis- 
trates. M.  was  assessed  to  the  poor-rate  : — Held, 
that  M.  was  not  exempt,  on  the  ground  that  the 
house  was  occupied  by  him  in  the  discharge  of 
his  duties  as  constable  or  otherwise.  Macharg  v. 
Stoke'UponrTr&nt  AtteMment  Chmmittee^  48  J.  P. 
775. 

The  chief  constable  and  certain  other  officers 
of  the  Essex  constabulary,  with  their  families, 
occupied  for  residence  certain  premises  belonging 
to  the  county,  in  the  parish  of  Springfield,  about 
a  mile  from  Chelmsford.  The  buildings  were  all 
under  one  roof,  and  surrounded  bv  a  wall.  Thcv 
were  used  exclusively  for  police  residences,  and 
for  no  other  purpose.  There  were  no  cells  ftir 
prisoners,  nor  offices,  but  there  were  store  rooms 
for  police  clothing,  stables,  and  a  parade  room. 
The  police  paid  rent  for  the  premises  according 
to  their  rank,  which  was  dctlucted  from  their 
pay.  The  overseers  of  the  parish  rated  the 
appellants  for  the  relief  of  the  poor  in  respect 
of  their  occupation  of  the  premises : — Held,  upon 
the  facts,  that  the  premises,  not  being  either  one 
building  occupied  solely  for  public  purposes,  or 
a  police-station  in  the  ordinary  sense  of  the 
term,  were  not  exempt  from  rateability,  and 
that  the  police  officers  had  been  properly  rated. 
Showers  v.  Chelnixford  T'nhm,  60  L.  J.,  M.  C.  55  ; 
[1891]  1  Q.  B.  339  ;  64  L.  T.  755  ;  39  W.  R.231  ; 
— C.  A.    Affirming  55  J.  P.  8. 

AiMMment,  how  ICade.] — The  gross  estimated 
rental  and  rateable  value  of  buildings  occupie<l 
by  municipal  corporations  and  other  public  bodies 
are  to  be  ascertained  for  the  purpose  of  parochial 
assessment  by  reference  to  the  amount  of  rent 
which  a  tenant,  unfettered  as  to  user  and  unre- 
st rictetl  as  to  charges,  would  give  if  the  premises 
were  in  the  market,  and  not  by  reference  to  the 
annual  profit,  if  any,  made  or  capable  of  being 
made  by  those  using  the  premises  for  public 
purposes.  Chtrrlti^n-uptyn' Medlar h  Orerseers  v. 
Chftrlton  Union,  51  L.  J.,  Q.  B.  458  ;  47  L.  T.  96  ; 
46  J.  P.  535. 

When  land  is  used  for  a  public  purpose,  and 
the  occupiers  are  prevented  by  statute  from 
deriving  the  full  pecuniary  benefit  which  it  is 
capable  of  producing,  the  land  is  to  be  rate<l  to 
the  poor  with  reference  to  the  amount  of  profit 
actually  made,  and  not  with  reference  to  the 
amount  which  might  be  earned  by  the  occupiers 
if  they  were  not  subject  to  rest  rictions.  Woroegter 
Ckirjwrathn  v.  Dnntwirh  Ajufssment  Com  mitt fe^ 
46  L.  J.,  M.  C.  241  ;  2  Ex.  D.  49  ;  36  L.  T.  186  ; 
25  W.  R.  336— C.  A. 

A  local  board  of  health  erected  and  occupied 
works  for  the  purpose  of  supplying  the  inhabi- 
tants with  water.  The  works  were  situate  within 
a  parish.  In  order  to  benefit  the  inhabitants, 
the  local  board  made  the  scale  of  charges  so  low, 
as  to  leave  a  profit  far  less  than  would  have 
accrued  to  a  company  carrying  on  the  works  as  a 
commercial  undertaking.  In  adopting  the  scale 
of  charges  above  mentioned,  the  local  board 
intended  to  carrv  out  those  provisions  of  the 
Public  Health  Act,  1848,  the  object  of  which 
was  to  insure  a  supply  of  water  at  a  low  price 
for  sanitary  purposes.  The  assessment  committee 
of  the  union,  within  which  the  parish  was 
situate,  by  a  valuation  list  assessed  the  local 
board  at  a  rateable  value  of  1 ,400^.,  based  upon 
the  amount  which  might  have  been  earned  by  a 
trading  company  carrying  on  the  waterworks  for 
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its  own  benefit ;  the  local  board  claimed  to  be 
assessed  at  a  rateable  value  of  540/.,  based  upon 
the  pro8t  actually  earned  by  them  : — Held,  that 
the  assessment  at  1,400/.  was  wrong,  and  that 
the  local  boanl  was  liable  to  be  assessed  at  540/. 
only  :  for  under  the  provisions  of  the  Public 
Health  Act,  1848,  they  could  not  make  rates  of 
an  amount  more  than  sufficient  to  enable  them 
to  maintain  the  waterworks,  and  the}'  could  be 
lawfully  assessed  only  with  reference  to  the  profit 
actually  earned.    Ih. 

In  determining  the  rateable  value  of  land 
and  buildings  owned  by  a  public  body  for  the 
discharge  of  duties  imposed  on  them  by  law, 
the  public  body  must  themselves  be  taken  into 
account  as  possible  tenants,  notwithstanding  that 
such  body  could  not,  under  the  statutes  giving 
them  their  powers,  become  tenants  of  the  pre- 
mises of  which  they  are  the  owners.  London 
County  Council  v.  Erith  Orerneert,  63  L.  J.,  M.  C. 
9 ;  [1893]  A.  C.  562  ;  6  R.  22  ;  69  L.  T.  725  ; 
42  W.  R.  330  ;  57  J.  P.  821— H.  L.  (E.) 


4.  Sewers  and  Sewaoe  Works. 

Bateability.]  —  The  Metropolitan  Board  of 
Works  was  empowered  to  make  the  necessary 
sewers  and  works  for  the  improvement  of  the 
main  drainage  of  the  metropolis.  The  sewers, 
except  at  the  pumping  stations,  passed  under 
the  highways  of  the  metropolis,  or  under  land 
on  which  the  board  had  no  property.  The 
pumping  stations  were  erected  upon  land  the 
property  of  the  board,  but  were  used  solely  as 
part  of  the  main  drainage  scheme.  The  board 
was  also  in  occupation  of  a  wharf,  lay-by  for 
barges,  tramways,  engine-houses,  coal  sheds  and 
dwelling-house,  all  of  which  were  occupied  for 
the  purposes  of  the  main  drainage  scheme.  The 
boanl  derived  no  pecuniary  advantages  from  the 
sewers  and  other  drainage  works,  but  the  whole 
was  maintained  out  of  funds  raised  by  a  rate 
made  in  pursuance  of  the  statutes  : — Held,  that 
the  sewers  were  not  rateable,  on  the  ground  that 
they  were  not  the  subject  of  a  beneficial  occu- 
pation ;  but  that  the  rest  of  the  property  had 
an  occupation  value,  and  the  board  was  rateable 
in  respect  of  them,  as  there  was  nothing  in  the 
statutes  exempting  them  from  rateability.  Reg. 
V.  Metropoliton  Board  of  Works,  38  L.  J.,  M.  C. 
24  ;  L.  R.  4  Q.  B.  15  ;  19  L.  T.  384  ;  17  W.  R. 
527. 

The  Metropolitan  Board  of  Works  constructed 
sewers  on  an  embankment  in  a  parish,  and 
erected  a  pumping  station  and  other  works, 
forming  part  of  the  main  drainage  scheme.  The 
boanl  derived  no  pecuniary  advantage  from  the 
sewers  and  other  drainage  work<(,  and  the  whole 
were  maintained  out  of  funds  raised  by  a  rate 
made  in  pursuance  of  the  statutes : — Held,  that 
the  sewers  were  not  rateable  to  the  poor-rate,  on 
the  ground  that  they  were  not  the  subject  of  a 
beneficial  occupation  ;  but  the  rest  of  the  pro- 
perty was  rateable  at  the  value  for  which  the 
same  would  let  to  a  tenant  from  year  to  year, 
supposing  they  were  not  used  for  the  purpose  ol 
the  main  drainage  scheme,  but  were  entirely  dis- 
connected from  it ;  and  applied  to  any  other 
puqjose  for  which  they  might  be  available. 
Metropolitan  Board  of  11  orht  v.  West  Ham,  40 
L.  J.,  M.  C.  30  ;  L.  R.  6  Q.  B.  193  ;  23  L.  T.  490 ; 
19  W.  R.  246. 

A  corporation  under  the  provisions  of  a  pri- 
vate act,  acquired  land  at  a  distance  from  the 
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town  for  the  disposal  of  sewage,  and  they  also  had 
land  and  a  pumping  stAtion  nearer  the  town  to 
pump  the  sewage  on  to  the  farm.  It  was  impos- 
sible to  work  the  sewage  farm  except  at  a  loss, 
and  the  land  and  pumping  station,  whilst  used  as 
part  of  the  sewage  system,  were  incapable  of  yield- 
ing a  profit ;  but  if  either  the  sewage  farm  with  its 
appliances,  or  the  land  and  pumping  station,  had 
belonged  to  a  private  owner,  he  would  have  let,  and 
the  corporation  would  have  hired  the  same  respec- 
tively, at  a  yearly  rent  sufficient  to  support  a 
rate  which  had  been  made : — Held,  that  as  the 
corporation  would  have  been  willing  to  pay  a 
rent  for  the  sewage  farm  and  pumping  station 
if  they  had  not  been  the  owners,  they  must 
be  taken  into  account  as  hy])Othetical  tenants 
from  year  to  year  in  order  to  ascertain  the 
rateable  value  of  the  sewage  farm  and  pump- 
ing station.  Reg.  v.  London  Sclutol  Board  (17 
Q.  B.  D.  738)  followed.  Burton-on-Trent  Cor- 
poratitm  v.  Egginton  Orerseerg  or  Burton 
Union.  59  L.  J.*,  M.  C.  1  ;  24  Q.  B.  D.  197  ; 
62L.T.412  ;  38W.R.181  ;  54  J.  P.  453— C.  A. 

The  Metropolitan  Board  of  Works,  under  powers 
given  to  them  by  statute,  constructed  certain 
sewers  in  the  respondent  parish  for  the  purposes 
of  the  main  drainage  of  the  metropolis.  The 
powers,  liabilities,  and  property  of  the  board 
were,  by  the  Jjocal  Government  Act,  1888,  s.  40, 
8ub-B.  8,  transferred  to  the  appellant.  The 
above-mentioned  sewers  having  been  rated  to 
the  poor-rate  of  the  parish,  in  a  case  stated  by 
quarter  sessions  upon  appeal  against  the  rate, 
it  was  found  that,  whilst  used  as  part  of  the 
metropolitan  sewage  system,  the  sewers  were 
incapable  of  yielding  a  profit  and  could  not  be 
worked  except  at  a  loss  ;  but  it  was  also  found  that, 
if  they  were,  not  in  the  possession  of  the  appel- 
lants, but  in  the  hands  of  a  private  owner  and 
connected  with  the  metropolitan  sewage  system 
to  be  let  to  the  appellants,  they  would  be 
willing  to  pay  a  yearly  rent  for  the  same,  for 
the  purpose  of  being  used  as  part  of  the  metro- 
politan sewage  system,  sufficient  to  support  the 
rate  : — Held,  that  even  supposing  the  appellants 
had  no  power  legally  to  become  tenants  of  such 
sewers  they  ought  to  be  taken  into  account  as 
possible  tenants  of  them  ;  that  the  sewers  were 
cai)able  of  a  beneficial  occufiation :  and  that 
they  were  rateable.  London  Comity  Council  v. 
West  Ham,  ([1892]  2  Q.  B.  44),  and  Londtrn 
County  Council  v.  St.  George's  Union^  ([1893] 
1  Q.  B.  210)  reversed.  London  County  Council 
▼.  Erith  Churchwardens,  fi3  L.  J.,  M.  C.  9  ; 
[1893]  A.  C.  562  ;  6  R.  22  ;  69  L.  T.  725  ;  42 
W.  R.  330 ;  67  J.  P.  821— H.  L.  (E.) 

Outfall  sewers  belonging  to  the  London 
County  Council,  and  constructed  on  land  pur- 
chased for  the  purpose,  and  formerly  assessed 
to  the  poor-rate,  held  rateable.    Ih. 

In  rating  property  in  the  occupation  of  the 
owner  the  question  what  the  owner  would  have 
given  if  the  premises  had  been  to  let  and  he  had 
been  free  to  take  them,  must  be  taken  into 
consideration.  In  determining  the  rateable 
value  of  land  and  buildings  owned  by  a  public 
body  for  the  discharge  of  duties  imposed  on 
them  by  law,  the  public  body  must  theniselves 
be  taken  into  account  as  possible  tenants,  not- 
withstanding that  such  body  could  not,  under 
the  statutes  giving  them  their  powers,  become 
tenants  of  the  premises  of  which  they  are  the 
owners.    Ih. 

To  constitute  beneficial  occupation  it  is  not 
necessary  that  it  should  be  such  as  to  yield  a 


pecuniary  profit,  but  the  true  test  is  whether  it 
is  of  value  to  the  occupier.     lb. 

Beg.  V.  Landon  School  Board  (17  Q.  B.  D. 
738)  and  Burton  -  on  -  Trent  Coryoratian  ▼. 
Egginton  Orerseers  (24  Q.  B.  D.  197)  approved  : 
and  Owens  College  v.  Chorlton-ypon-M^iork 
Overseers   (18  Q.  B.  D.  403)  disapproved.     lb. 

The  sewage  works  on  a  sewage  farm  (e.g.  a 
rising  main,  storage  tanks  and  effluent  culverts), 
which  is  the  subject  of  beneficial  occupation,  are 
rateable.  Leicester  Corporation  v.  Beaumont 
Leys  Churchwardens,  68  L.  J.,  M.  C.  176;  10 
R.  401  ;  70  L.  T.  659. 


5.  Hospitals  and  Chabitable 
Institutions.     * 

Profitable  Land— Charitable  Purpose.]  —  If 

land  and  houses  produce  profit  which  is  not 
entirely  applied  to  purely  charitable  purposes,  the 
occupiers  are  rateable,  although  they  apply  it  to 
purposes  beneficial  to  the  public,  unless  the  benefit 
is  enjoyed  by  all  who  contribute  to  the  poor-rate, 
and  by  them  exclusively.  Beg.  v.  Templ/t^  2 
El.  &  Bl.  160 ;  22  L.  J.,  M.  C.  129  ;  17  Jur.  572  ; 
1  W.  R.  349. 

Occnpanti  of  Almshoniei.] — The  objects  of  a 
charitable  foundation,  in  the  actual  occupation 
of  the  almshouse  and  lands  for  their  own  benefit, 
in  the  manner  prescribed  by  the  rules  of  the 
institution,  and  liable  to  be  dismissed  for  any 
breach  of  such  rules,  are  rateable  in  respect 
of  such  occupation.  Bex  v.  Munday,  1  East, 
583. 

So,  where  paying  no  rent,  they  are  removable  at 
the  pleasure  of  the  patrons  of  the  charity.  Bejc  v. 
Green,  9  B.  &  C.  203  ;  4  M.  &  Ry.  164  ;  7 
L.  J.  (o.s.)  M.  C.  94. 

Training  Sohool  for  Army  Knaiciaiu.] — Fre- 
mises  were  occupied  and  set  apart  as  a  training 
school  for  the  musicians  and  bandmasters  of  the 
army.  The  men  and  boys  who  entered  the  estab> 
lishment  were  duly  attested  as  soldiers,  but  no 
money  was  received  from  them.  The  establish- 
ment was  supported  by  private  contributions  from 
the  officers  of  the  Queen*s  regiments,  and  by  con> 
tributions  from  private  pupik  for  the  benefit  of 
the  masters  who  occupied  the  premises  : — Held, 
that  the  premises  were  rateable  to  the  relief  of 
the  poor.  Beg.  v.  Kneller  Hall  Trustees,  6  W.  R. 
605. 

Railway  Servanti'  Orphanage — Loeal  Aot.] — 
By  a  Local  Improvement  Act,  6  Geo.  4,  c.  cxxxii. 
8.  103,  the  commissioners  of  a  town  were  autho- 
rised to  make  district  rates  for  defraying  the 
expenses  of  the  act,  provided  that  none  of  the 
rates  or  assessments  which  should  be  made  by 
virtue  of  the  act  should  be  laid  upon  or  in  respect 
of  any  houses  or  buildings  used  and  occupied 
exclusively  for  the  purposes  of  public  charity : — 
Held,  that  an  orphanage  founded  and  used  for 
the  puri)ose  of  boarding,  lodging,  clothing  and 
educating  the  children  of  deceased  railway  ser- 
vants, and  supported  ()artly  by  subscriptions  from 
railway  servants,  but  mainly  by  donations  from 
the  public,  was  open  to  such  an  extensive  class  of 
the  community  of  the  kingdom,  that  the  premises 
were  used  and  occupied  exclusively  for  the  pur- 
poses of  "  public  charity,"  within  the  proviso  of 
the  act,  and  therefore  exempt  from  rateability 
under  it.    Hall  t.  Derby  Sanitary  Authority,  55 
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L.  J.,  M.  C.  21  ;  16  Q.  B.  D.  163  ;  54  L.  T.  175  : 
50  J.  P.  278. 

Lnnatio  Afylum — ^Prodnoing  a  Profit.]  —Lands 
purchased  by  voluntary  contribution  were  con- 
veyed to  trastees  for  the  purpose  of  erecting 
thereon  a  lunatic  asylum,  and  for  such  purposes 
relative  thereto  as  should  be  determined  by  the 
subscribers.  The  asylum  was  originally  designed 
for  parish  paapers  or  other  indigent  persons,  but, 
the  funds  being  insufficient,  a  limited  number  of 
affluent  persons  were  afterwards  admitted  at  cer- 
tain rates  of  payment  in  proportion  to  their 
abilities.  From  this  and  other  sources  of  revenue 
the  trustees,  after  paying  all  the  expenses  of  the 
establishment,  had  accumulated,  in  five  years, 
profits  to  the  amount  of  2,000/.,  part  of  which 
had  been  laid  out  in  buildings  and  purchases  for 
the  institution,  and  part  continued  to  accumu- 
late. All  benefactors  of  201.  or  upwards  were 
governors,  and  they  exercise  the  entire  control 
over  the  asylum  and  its  funds.  The  trustees 
derived  no  [)cr8onal  benefit  from  the  institution : 
— Held,  that,  as  the  building  produced  a  profit, 
it  was  rateable.  York  Lutuitic  Asylum  v.  St. 
Giles,  York.  3  B.  &  Ad.  673  ;  1  L.  J.,  M.  C. 
50. 

Bethlehem  Hoipital — Bfbct  of  Seiidenoe.] — 

Bethlehem  Hospital  was  erected  on  lands  in  the 
parish  of  St.  George,  Southwark,  demised  to 
trustees  for  the  cor))oration  of  London,  under  a 
private  act,  which  directed  the  building  thereon 
of  a  new  lunatic  hospital,  in  lieu  of  the  old  one 
situate  in  the  city  of  London,  of  which  the  cor- 

S oration  were  gtjvemors,  under  letters-patent  of 
enry  8.  In  this  hospital  indigent  lunatics  were 
received  for  cure,  and  if  not  capable  of  cure,  were 
admitted  into  the  incorable  class.  Payments 
were  made  for  some  of  the  incurable  by  friends 
of  the  patients  or  by  the  officers  of  the  parishes 
from  which  they  were  sent,  but  the  payments 
were  in  no  instance  sufficient  to  afford  a  profit. 
Part  of  the  hospital  was  used  for  the  custody,  care, 
Ac,  of  criminal  lunatics,  for  whom  government 
made  a  payment  as  nearly  as  possible  equal  to 
the  expense  of  their  maintenance,  but  without 
charge  of  lodging.  The  whole  funds  were  applied 
for  the  purposes  of  charity  : — Held,  that  the  cor- 
poration was  not  rateable  for  these  premises, 
although  by  a  local  act,  persons  occupying  any 
land,  ground,  house,  building,  tenement,  hei'edi- 
tament  or  premises  in  the  parish  were  rateable, 
it  being  enacted,  after  noticing  by  recital  the 
existence  of  many  charitable  institutions  in  the 
parish  which  contributed  nothing  to  its  exigencies, 
that  no  settlement  should  be  gained  in  the  parish 
by  any  occupation,  residence,  fcc,  in  any  hospital 
or  other  charitable  institution  then  or  thereafter 
situated  or  established  in  the  parish.  Reg.  v.  St. 
George,  Southwark,  ll)  Q.  B.  852  ;  16  L.  J.,  M.  C. 
129  ;  11  Jur.  968. 

County  Lnnatio  Aiylum.] — A  county  lunatic 
asylum,  built  upon  land  acquired  under  8  &  S) 
Vict.  c.  126,  and  16  &  17  Vict.  c.  97,  consisted  of 
buildings  and  of  land,  twenty  acres  of  which 
were  laid  out  as  a  garden,  and  thirty  acres  were 
under  cultivation  as  a  farm.  The  farm  and  garden 
were  cultivated  by  ganlcners,  who  were  part  of 
the  establishment,  assisted  by  the  patients,  and 
the  result  was  a  source  of  profit  aiising  from  the 
sale  of  produce  not  require<l  for  the  establish- 
ment. The  committee  of  visitors  acting  under 
the  powers  contained  in  16  &  17   Vict.  c.  97, 


ss.  42,  43,  admitted  other  pauper  lunatics  than 
those  belonging  to  their  county,  and  also  private 
lunatics,  thei-eby  realising  considerable  profit : — 
Held,  first,  that  this  was  an  asylum  within  16  &  17 
Vict.  c.  97,  s.  35,  and  therefore  rateable  only  at 
the  value  at  which  the  land  was  assessed  at  the 
time  of  the  purchase.  Reg.  v.  Fulhoum  Overseers, 
6  B.  &  S.  451  ;  34  L.  J.,  M.  C.  106  ;  11  Jur.(N.8.) 
620  ;  12  L.  T.  344  ;  13  W.  R.  713. 

Held,  secondly,  that  the  building  and  land 
were  used  for  the  i)ur poses  of  an  asylum  within 
s.  35,  the  primary  object  of  the  farm  and  garden 
being  the  sanitary  occupation  of  the  patients 
with  a  view  to  their  cure.    Ih. 

Held,  thirdly,  that  the  committee  of  visitors 
was  not  rateable  in  respect  of  the  profits.    Ih. 


Chaplain — ^Kedioal  Ollloer.] — The  com- 


mittee of  a  lunatic  asylum  appropriated  for  their 
chaplain  a  residence  on  ground  purchased  since 
the  passing  of  the  16  &  17  Vict.  c.  97,  but 
detached  from  the  asylum  buildings  ;  and  appro- 
priated for  their  medical  superintendent  a  house, 
reasonably  fit  for  a  person  in  his  station  of  life 
and  his  family,  being  on  land  purchased  when 
the  asylum  was  first  erected,  adjoining  to  it,  but 
not  being  within  the  curtilage,  and  he  discharged 
a  portion  of  his  official  duties  in  that  house: — 
Held,  that  the  chaplain  was  rateable  to  the 
relief  of  the  poor  like  any  other  occupant ;  but, 
by  force  of  s.  35,  the  medical  superintendent  was 
liable  to  be  rated  only  according  to  the  value  or 
rent  of  the  land  at  the  time  it  was  purchased. 
Congrere  v.  Upton  OcerseerSj  4  B.  &  S.  867 ;  33 
L.  J.,  M.  C.  88  ;  10  Jur.  (N.8.)  538  ;  9  L.  T.  684  ; 
12  W.  R.  403. 

Infirmary.] — A  local  rate  imposed  a  rate  on 
"  all  halls,  gaols,  chapels,  meeting-houses,  schools, 
almshouses  and  other  public  buildings,  church- 
yards, chapelyards,  and  meeting-house  yards, 
for  every  yard  running  measure  of  the  length 
in  front  of  such  halls,  gaols,  chapels,"  &c.  An 
infirmary  for  sick  persons,  supported  by  voluntary 
contributions,  stood  within  its  own  grounds,  the 
principal  entrance  to  which  was  on  the  south- 
east side,  from  a  public  highway  ;  and  there  was 
also  an  entrance  on  the  north-west  side,  from  a 
public  road,  by  a  private  avenue  through  pasture 
land  not  occupied  by  the  governors  of  the  infir- 
mary ;  and  on  the  north-east  side  it  was  bounded 
by  a  public  footway,  which  extended  beyond  its 
grounds,  along  the  pasture  land,  up  to  the  public 
road,  but  there  was  no  entrance  from  this  foot- 
way to  the  infirmary  : — Held,  first,  that  the 
intirmary  was  a  public  building,  within  the 
act.  Bedford  Ijijirmnry  Governors  v.  Bedford 
Imjyravement  CommissioncrSy  7  Ex.  768 ;  21 
L.  J.,  M.  C.  224. 

Held,  secondly,  that  the  rate  ought  to  be 
assessed  according  to  the  running  measure  on  the 
whole  of  the  south-east  side,  and  on  so  much 
of  the  north-east  side  as  the  footpath  extended  in 
front  of  the  grounds  of  the  intirmary,  but  not 
beyond  or  on  the  north-east  side.     I  h. 

Hoipitali  from  which  Bevenne  may  be 
derived.] — A  hospital  founded  by  royal  charter 
as  a  house  for  the  cure  and  healing  of  the  diseased 
and  infirm  poor  brought  to  or  received  in  the 
house,  is  rateable  to  the  poor  under  43  Eliz. 
c.  2, 8.  1,  it  being  possible  that  a  revenue  might  be 
derived  from  its  occupation.  London  Corpora' 
tion  V.  Stratton,  St.  TJtomas' s  Hospital  Governors 
V.   Lambeth  Overseers,  45    L.    J.,    M.   C.   23  ; 
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L.  R.  7  H.  L.  477  ;  23  W.  K.  882.  Affirming  30 
L.  T.  37— Ex.  Ch. 

Semble,  that  the  hospital  would  also  have  been 
rateable  hacl  it,  by  charter  or  statute,  been  pro- 
hibited strictly  and  expressly,  from  being  made 
a  source  of  profit.    lb, 

St.  Thomas's  Hospital  was  founded  by  royal 
charter  for  the  relief  and  sustenance  of  poor 
sick  and  infirm  people,  and  vested  in  the  mayor, 
commonalty  and  citizens  of  London.  The  patients 
pay  nothing  for  their  maintenance  or  the  medical 
services  rendered  to  them.  There  is  a  metlical 
school  connected  with  the  hospital,  and  its 
students  pay  fees  which  are  wholly  devoted  to 
the  expenses  of  the  medical  school,  and  are  not 
paid  to  or  in  any  way  accounted  for  to  the 
governors  of  the  hospital  : — Held,  that  the 
hospital  was  liable  to  be  rated,  and  not  at  a 
merely  nominal  sum.    lb, 

Xiiiionary  Society — Oeonpation  by  Honorary 
Treasurer.] — The  London  Missionary  Society 
occupied,  under  an  agreement  for  a  lease,  a 
building  for  conducting  the  afEaira  of  that  insti- 
tution. The  society  was  founded  entirely  for 
religious  and  charitable  purposes,  and  was  sup- 
ported by  charitable  and  voluntary  contributions. 
No  pei-son  slept  on  the  premises.  The  officers  of 
the  establishment  attended  during  a  portion  of 
the  day  only,  and  the  honorary  treasurer  attended 
once  a  week  to  superintend  the  society's  afiEairs. 
Neither  he  nor  any  other  person  connected  with 
the  society  derived  any  pecuniary  profit  or 
emolument  from  the  occupation  of  the  premises. 
The  treasurer  was  assessed : — Held,  that  the 
treasurer,  not  being  a  beneficial  occupier,  was 
not  liable  to  be  assessed.  Reg.  v.  WiUon,  4 
P.  &  D.  130  ;  12  A.  &  E.  94  ;  9  L.  J.,  M.  C.  100. 


Sale  of  Worki  to  defray  Szpexuei.] — 


The  objects  of  the  Baptist  Missionary  Society 
are,  the  sending  out  and  supporting  missionaries 
for  the  conversion  of  the  heathen  ;  it  is  entirely 
supported  by  voluntary  contributions,  except  a 
fund  of  20,000/.,  the  interest  of  which  it  devotes 
to  the  widows  and  orphans  of  missionaries  dying 
abroad,  and  two  funds  remitted  from  Calcutta, 
to  be  applied  to  preaching  abroad.  No  member 
derives  any  private  advantage  from  his  con- 
nection with  the  society.  The  society  occupies  a 
building  comprising  various  apartments  ;  and 
employs  a  secretary,  an  accountant,  three  clerks 
and  a  porter,  some  of  whom  live  in  a  small 
house  in  the  rear  of  the  main  building.  The 
society  prints  a  report  and  other  periodicals,  and 
sells  them,  if  applied  for,  occasionally,  on  the 
premises,  the  proceeds  of  which  sale  are  carried 
to  the  credit  of  the  society,  but  do  not  cover  the 
original  cost.  Two  other  charitable  societies 
connected  with  the  Baptist  denomination,  no 
member  of  which  has  any  private  benefit  from 
the  occupation  of  any  part  of  the  premises,  use 
some  part  of  the  building  for  the  purpose  of 
holding  their  meetings,  for  which  they  pay  a 
sum  for  gas,  fire,  cleaning,  and  attendance,  equal 
to  the  expense  incurred  by  the  society  on  behalf 
of  each,  but  no  more : — Held,  that  the  society 
hatl  such  a  beneficial  occupation  of  the  premises 
as  made  it  rateable,  Jteg,  v.  Jhiptigf  Alhsioitary 
Society,  3  New  Sess.  5.5.5  ;  10  Q.  B.  884  :  18  L.  J., 
M.  C.  194  ;  13  Jur.  748. 

Held,  also,  that  persons  occupying  premises 
merely  for  the  purpose  of  diffusing  religious 
instruction  are  not,  on  that  account,  exempt 
from  rateability.    lb. 


College  for  Seligioni  Purposes.] — A  college 
was  founded  and  endowed  for  the  education  of 
young  men  for  the  ministry  of  the  Presbyterian 
church,  and  high-class  education  was  therein 
provided  for  a  comparatively  trifling  sum.  Each 
professor  was  paid  out  of  the  college  funds  a 
fixed  salary,  and  received  in  addition  certain 
fees  from  the  pupils  ; — Held,  that  this  was  not 
an  exclusively  charitable  institution  within  the 
meaning  of  the  Valuation  Statutes,  15  &  16  Vict, 
c.  63,  and  17  Vict.  c.  8  (Ir.),  and  therefore  not 
exempt  from  liability  to  be  rated.  Mager 
College  Ti'ustee*  v.  Valuation  Cmnmi^fioHers,  19 
W.  R.  328. 

dmrch  Funds  —  Schools.] — Premises  solely 
used  for  the  purposes  of  the  management  of 
churches,  schools,  and  funds  under  the  Irish 
Church  Act,  1869,  are  not  used  for  charitable 
purposes  exclusively,  and  are  not  exempt  from 
valuation  for  rating  purposes.  Repregentatire 
Church  Body  v.  Valuation  Commis^tioner,  Ir.  K. 
6  C.  L.  561. 

6.  Schools. 

National  Schools.] — National  schools  are  rate- 
able although  the  sums  received  from  the  schools 
are  insufficient  for  the  support  of  the  schooL 
Laughlin  v.  Saffron  Hill  Overseers^  12  L.  T.  542  \ 
13  W.  R.  678. 

Snnday  and  Bagged  Schools.] — Under  32  &  3S 
Vict.  c.  40,  s.  1,  which  enacts  that  every  autho> 
rity  having  power  to  impose  rates, "  may  exempt  " 
a  building  used  as  a  Sunday  or  ra^^ed  school 
from  any  rate,  the  rating  authority  has  a  di:»- 
cretion  whether  they  will  or  not  exempt  such 
a  building.  Bell  v.  Crane.,  42  L.  J.,  M.  C.  122  ; 
L.  R.  8  Q.  B.  481  ;  29  L.  T.  207  ;  21  W.  R.  911. 

Industrial  Schools.] — Premises  occupied  as  & 
school,  the  managers  of  which  have  received  a 
certificate  under  29  &  30  Vict.  c.  118,  s.  7,  con- 
stituting it  a  certified  industrial  school,  are  liable 
to  be  rated  to  the  poor-rate.  Reg.  v.  West  Derhjf 
Ovemeers,  44  L.  J.,  M.  C.  98  ;  L.  R.  10  Q.  B.  283  -^ 

32  L.  T.  400. 

Premises  occupied  as  an  industrial  schooL 
certified  and  carried  on  under  29  &  30  Vict» 
c.  118,  are  liable  to  be  rated  to  the  poor  rate. 
Durham  County  Council  v.  CheMter-le- Street 
Union,  60  L.  J.,  M.  C.  9  ;  [1891  ]  1  Q.  B.  330  ;  63- 
L.  T.  461  ;  39  VV.  R.  188  ;  54  J.  P.  759. 

Beformatory.]  —  A  reformatory  established 
under  17  &  18  Vict.  c.  86,  18  &  19  Vict.  c.  87,  19» 
&  20  Vict.  c.  109,  and  20  &  21  Vict.  c.  55,  is  not 
rateable,  though  a  part  of  its  support  is  derived 
from  weekly  payments  contributed  by  the 
parents  of  the  inmates,  and  part  from  the  pro- 
ceeds of  work  done  by  the  inmates,  washing, 
mangling,  and  needlework,  for  strangers.  4SA/7)- 
pard  V.  Bradford  Overteers,  16  C.  B.  (N.S.)  369  ; 

33  L.  J.,  M.  C.  182  ;  10  Jur.  (N.8.)  799  ;  10  L.  T. 
421  ;  12  W.  R.  867. 

A  reformatoiy  school,  which  has  been  certified 
under  the  Reformatory  Schools  Act,  1866.  is  rate- 
able to  the  poor-rate.  Shcppard  v.  Bradford^ 
(16  C.  B.  (N.S.)  369),  overruled.  Tunnidijfe  v. 
Blrkdale  Orerseerg,  20  Q.  B.  D.  450  :  59  L.  T. 
190  ;  36  W.  R.  360  ;  52  J.  P.  452— C.  A. 

School  Board  —  Hypothetical   Tenant.] — In 
assessing  to  the  poor-rate  schools  occupied  by  a. 
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school  board,  which  can  make  no  profit  in  a 
commercial  sense  as  tenants  of  the  schools,  the 
school  board  itself  ought  to  be  considered  as  a 
possible  tenant,  and  the  gross  and  rateable  values 
calculated  by  the  rent  which  the  board  might 
reasonably  be  expected  to  pay  for  the  premises 
for  use  as  schools.  Reg.  v.  Limdon  School  Board 
or  ZandoH  School  Hoard  v.  St.  Leonards^  Shore- 
ditch,  55  L.  J.,  M.  C.  169  ;  17  Q.  B.  D.  738  ;  65 
L.  T.  384  ;  34  W.  R.  583  ;  50  J.  P.  419— C.  A. 


Land  Owned  and  Land  Bented  by.] — A 


school  board  formed  under  the  Elementary 
Education  Act,  1870,  is  liable  to  be  assessed  to 
the  poor-rate,  both  in  respect  of  schools  built 
upon  land  belonging  to  the  board,  and  in  i*espect 
of  schools  rented  by  the  board  as  tenants,  even 
though  the  board  make  no  profit  out  of  such 
schools.  Reg.  v.  WeH  Bromwich  School  Board, 
or  West  Bromwich  School  Board  v.  West  Brom- 
tmch  Overseers,  53  L.  J.,  M.  C.  153  ;  13  Q.  B.  D. 
929  ;  52  L.  T.  164  ;  32  W.  R.  866  ;  48  J.  P.  808— 
C.  A. 

Kaater  of  Charity  School.] — ^A  master  of  a  free 
school,  appointed  by  the  minister  and  inhabi- 
tants of  a  parish  under  a  charitable  trust, 
whereby  a  house,  garden,  &c.,  were  assigned  "  for 
the  habitation  and  use  of  the  master  and  his 
family,  freely,  without  payment  of  any  rent, 
income,  gift,  sum  of  money  or  other  allowances 
whatsoever,"  for  the  teaching  of  ten  poor  boys 
of  the  inhabitants,  is  rateable  for  his  occupation 
of  the  same.  Bex  v.  Catt,  6  Term  Rep.  332  ;  3 
R.  R.  193. 

Premises  and  land  were  conveyed  to  trustees, 
to  use  the  same  as  a  school  and  a  dwelling  for  a 
certain  number  of  poor  boys,  with  power  to 
appoint  a  schoolmaster  and  necessary  servants, 
who  should  reside  in  the  school- house,  for  the 
management  and  carrying  on  thereof.  Part  of 
the  premises  was  appropriated  to  the  master,  as 
a  dwelling-house,  the  remainder  of  the  building 
being  occupied  by  the  servants  and  boys,  the 
objects  of  the  charity ; — Held,  that  the  master 
was  rateable  in  respect  of  so  much  of  the  pre- 
mises as  was  in  his  occupation,  and  that  the 
trustees  were  rateable  for  the  remainder;  the 
occupation  not  being  one  for  public  purposes. 
Beg.  V.  Stapleton,  4  B.  &  S.  629;  33  L.  J., 
M.  C.  17  ;  10  Jar.  (N.s.)  44  ;  9  L.  T.  322 ;  12 
W.  R.  49. 

Superintendent  with  no  distinct  Apartmenti.] 
— A  person  employed  by  the  Philanthropic 
Society  to  superintend  the  children  at  annual 
wages,  under  an  agreement  that  she  should  have 
a  dwelling  free  from  taxes,  with  certain  other 
pci-quisites,  and  who  might  be  dismissed  at  a 
minute's  warning  on  receiving  three  months' 
wages,  is  not  rateable  as  the  occupier  of  the 
house  provided  by  the  society :  she  having  no 
distinct  apartments  in  the  house  but  in  a  bed- 
chamber, and  her  family  not  being  allowed  to 
live  there.     Rex  v.  Field,  5  Term  Rep.  587. 

Tmiteei — ^BenefLcial  Occupiers.] — The  trustees 
of  a  Friends'  school  were  assessed  in  respect  of 
a  house  and  a  garden  in  their  possession.  The 
school  was  a  charitable  institution  supported  by 
donations  and  voluntary  subscriptions,  and  man- 
aged by  a  committee,  for  the  maintenance  and 
•education  of  poor  children.  No  child  was 
admitted  whose  parents  could  not  contribute 
12/.    annuall}''    towards    its    maintenance    and 


education,  or  could  afford  to  educate  it  elsewhere. 
The  average  annual  cost  of  each  child  was  about 
20/.  The  trustees  and  committee  received  no 
pecuniary  benefit.  The  superintendent,  matron, 
and  servants,  who  alone  (except  the  scholars) 
resided  on  the  premises,  received  salaries  and 
wages.  The  house  contained  a  room  for  the 
meetings  of  the  committee,  and  sufficient  apart- 
ments, but  no  more,  for  the  officers  and  servants 
of  the  establishment.  The  garden  was  cultivated 
for  the  use  of  the  children : — Held,  that  the 
trustees  were  beneficial  occupiers,  and  were 
liable  to  be  rated.  Re^.  v.  Sterrey,  4  P.  &  D. 
122  ;  12  A.  &  E.  84  ;  9  L.  J.,  M.  C.  105. 


Uie  of  Hall  for  General  Pnrpoiei.] — The 


society  of  licensed  victuallers  was  established  by 
charter,  which  directed  that  the  members  of  the 
society  should  meet  together  for  the  purposes 
of  the  society  four  times  in  every  year,  and  have 
power  to  make  by-laws.  A  school  was  estab- 
lishe<l  for  the  clothing,  educating,  and  putting 
out  in  the  world  of  the  children  of  distressed, 
decayed  and  deceased  licensed  victuallera,  in 
which  such  children  were  maintained,  clothed 
and  educated  free  of  charge.  The  school-house 
contained  a  hall,  in  which  the  quarterly  and 
other  meetings  of  the  society  upon  the  general 
business  of  the  society  were  held.  By  a  by-law 
the  meetings  of  the  society  were  to  be  held  in 
the  school  or  at  such  other  place  as  the  com- 
mittee might  appoint : — Held,  that  the  society 
was  liable  to  be  assessed  in  respect  of  the  school 
premises,  by  reason  of  their  holding  meetings  in 
the  hall.  Licensed  Victwallers'  Society  v.  St. 
Mary,  Lambeth,  Overseers,  1  B.  &  S.  71  ;  30  L.  J.. 
M.  C.  131 ;  7  Jur.  (N.s.)  521  ;  4  L.  T.  241 ;  9 
W.  R.  599. 


Hypothetical  Tenant.]  —  Trustees   were 


incorjx)rated  under  an  act  of  parliament  for  the 
purpose  of  establishing  and  for  ever  maintaining 
a  college  for  educational  purposes.  They  were 
by  the  act  empowered  to  acquire  and  hold  land 
as  a  site,  and  to  erect  buildings  thereon  for  the 
college  ;  and  they  had  no  power  to  sell  or  let 
the  laud  so  acquired.  In  pursuance  of  the  act 
they  purchased  land  in  fee  simple,  and  erected 
buildings  upon  it,  which  they  used  for  the 
purposes  of  such  college.  Such  an  institution 
as  the  college  could  not  be  carried  on  at  a  profit 
in  the  locality,  as  the  expenses  would  always 
exceed  the  amount  to  be  derived  from  students* 
fees.  The  college  premises  having  been  rated 
to  the  poor-rate  on  a  gross  estimated  rental  of 
3,833Z.,  it  was  found,  in  a  case  stated  on  appeal 
against  the  rate,  that,  if  let  for  any  purposes  to 
which  (without  considerable  structural  altera- 
tions) they  weie  capable  of  being  applied,  they 
would  not  let  for  more  than  1,300Z.  per  annum, 
which  would  make  the  rateable  value  1,083/.  6*.  Sd. 
The  trustees  were  willing  to  be  rated  on  that 
rateable  value,  but  contended  that  they 'were  not 
liable  to  be  rated  on  any  larger  amount.  In 
arriving  at  this  amount  the  trustees  themselves 
were  not  taken  into  consideration  as  possible 
tenants  of  the  premises  : — Held,  that  (assuming 
the  trustees  to  be  rateable  upon  more  than  a 
nominal  amount)  in  estimating  the  rental  the 
trustees,  being  unable  themselves  to  rent  the 
premises  by  virtue  of  the  statutory  provisions, 
must  be  excluded  from  consideration  as  possible 
tenants,  and  therefore  the  rateable  value  must 
be  reduced  to  1,083Z.  6*.  Sd.  Reg.  v.  Londi)n 
Srfutol    Board    (17    Q.   B.   D.    738)   explained 
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and  distinguished.  Owens  College  v.  C/torlton- 
upon-Medlock  OreneerSj  56  L.  J.,  M.  C.  29 ; 
18  Q.  B.  D.  403 ;  56  L.  T.  373 ;  35  W.  R.  236  ; 
51  J.  P.  356 — C.  A,  But  see  Zondon  Omnty 
Council  Y.  Enth  Otergeers  (63  L.  J.,  M.  C.  9  : 

r3]  A.  C.  562  ;  6  R.  22  ;  69  L.  T.  726 ;  42 
R.  330 ;  57  J.  P.  821),  in  which  R^g.  v. 
Sch-ool  Board  for  London  \s  approved,  and  Owen* 
College  v.  Chorlton'Vpon-Medlock  Overseers  is 
disapproved. 


7.  WOBKHOUSES. 

Workhouse  for  Employment  of  the  Poor.] — 

The  guardians  of  a  union  formed  iinder  4  &  5 
Will.  4,  c.  7H,  6.  28,  comprehending  a  parish,  and 
others,  built  a  workhouse  in  the  parish,  for  the 
employment  of  the  poor,  under  4  &  5  Will.  4, 
c.  76,  s.  23 : — Held,  rateable  in  the  parish  as 
occupiers  of  the  workhouse,  though  it  was  built 
on  land  which,  from  the  nature  of  the  former 
occupation,  had  not  previously  been  rated.  Ri'g. 
V.  Wallimiford  Union,  10  A.  &  E.  259 ;  2  P.  &  D. 
226  ;  8  L.  J.,  M.  C.  89. 


Exemption  *<for  Pnblie  Pnrpoies.*']  — 


By  22  Geo.  3,  c.  56,  the  workhouse  of  the  parish  of 
St.  Luke  shall  not  be  liable  to  be  rated  to  any 
greater  amount  than  it  was  at  that  time  assessed 
at,  '*  during  such  time  and  so  long  as  the  same 
shall  be  used  and  occupied  "  for  the  purposes  of 
the  poor  of  St.  Luke's  parish.  In  1869  the  parish 
of  St.  Luke  was  added  to  the  Holbom  union, 
and  since  that  time  the  workhouse  has  been, 
with  others,  for  the  common  use  of  the  union, 
and  (under  the  powers  conferred  on  the  poor 
law  commissioners  by  4  &  5  Will.  4,  c.  74,  s.  26) 
the  poor  of  the  union  have  been  so  classified 
that  many  of  the  poor  of  St.  Luke's  parish  are 
maintained  in  its  own  workhouse  whilst  some  of 
the  poor  of  St.  Luke's  parish  are  maintained  in 
the  workhouses  of  other  parish^  of  the  union, 
and  some  of  the  poor  of  other  parishes  are  main- 
tained in  the  workhouse  of  St.  Luke's  parish. 
Notwithstanding  this,  and  notwithstanding  that 
the  Union  Chargeability  Act,  1865  (28  &  29  Vict. 
c.  79),  charges  all  the  cost  of  the  relief  of  the 
poor  upon  the  common  fund  of  the  union : — 
Held,  that  the  workhouse  of  St.  Luke's  parish 
still  continues  to  be  "  used  and  occupied  "  for 
the  purposes  of  the  poor  of  St.  Luke's  parish, 
within  the  meaning  of  the  original  act,  and  that 
its  exception  from  a  higher  rateability,  confen'ed 
by  that  act,  still  continues.  Ilolhorn  Union  v. 
St.  Leonard's  Vestry,  Shoreditoh,  28  L.  T.  106 ; 
21  W.  R.  541. 

A  local  act  enabled  the  directors  of  the  poor 
of  Bedford  to  erect  a  workhouse,  and  enacted 
that  all  buildings  erected  by  virtue  of  the  act 
should  be  free  from  "all  parochial  and  parlia- 
mentary taxes  "  :  —  Held,  that  a  workhouse 
erected  under  the  act  was  liable  to  be  assessed 
under  another  local  act,  which  im]X)scd  a  rate 
on  public  buildings  for  the  improvement  of  the 
town  of  Bedfonl.  Bedford  Univn  v.  Bedford 
Impivvement  Commissioners,  7  Ex.  777;  21  L.  J., 
M.  C.  224. 


Home  ontiide  Special  District.] — Gover- 


nors of  the  poor  hiring  a  house  without  their 
district  for  the  purpose  of  setting  their  own 
paupers  to  work  there,  and  using  it  for  that 
purpose  only,  are  rateable  in  the  parish  in  which 
the  house  is,  as  occupiers,  whether  the  employ- 


ment of  the  paupers  there  is  profitable  or  not. 
Bristol  (^Governors')  v.  Wait,  5  A.  &  E.  1  ;  6 
N.  &  M.  383  ;  5  L.  J.,  M.  C.  113. 

By  21  &  22  Vict.  c.  98,  s.  55,  the  district  rate 
shall  be  made  and  levied  upon  the  occupier  of 
all  such  kinds  of  property  as  by  the  laws  in  force 
for  the  time  being  are,  or  may  be,  assessable  to 
any  rate  for  the  relief  of  the  poor.  The  guar- 
dians of  the  poor  of  an  extra-parochial  place 
maintaining  its  own  poor,  and  situated  partly 
within  and  ]>artly  w^ithout  a  borough,  occupied 
a  workhouse  in  the  part  without  the  borough, 
which  part  was  a  separate  district  for  the 
purpose  of  levying  district  rates  :  —  Held,  that 
they  were  liable  to  a  district  rate  for  works  in 
the  p^rt  w^ithout  the  borough,  as  occupying  a 
kind  of  property  &<«essable  to  the  |)oor-rate 
within  s.  55.  ToxtetJt  Park  Union  v.  Tihrieth 
Park  Local  Bmrd,  1  B.  &  S.  167 ;  30  L.  J., 
M.  C.  154 ;  7  Jur.  (N.B.)  860 ;  4  L.  T.  283  ;  9 
W.  R.  691. 

What  it  a  Workhonae  within  4  ft  6  WilL  4, 

0.  76.] — Eight  cottages  were  erected  by  a  parish 
(for  the  better  lodging  the  impotent  and  other 
poor),  partly  by  means  of  benefactions,  and 
partly  by  a  fund  raisetl  under  an  inclosure  act, 
according  to  which  such  fund  was  to  be  applied 
to  the  relief  of  the  poor,  and  accounted  for  as 
rates.  The  cottages  were  repaired  out  of  the 
^)oor-rate.  Four  of  these  cottages  were  always. 
let,  at  a  rent  under  their  value,  to  industrious 
labourers ;  these  tenants  paid  no  poor-rates,  and 
occasionally  received  relief  ;  but,  at  the  time  of 
their  being  admitted,  were  liable  to  pay  the 
rent,  which  was  always  collected : — ^Held,  that 
these  four  cottages  were  not  workhouses  for  the 
purposes  of  4  &  5  Will.  4,  c.  76,  and  5  &  6  Will.  4, 
c.  69.  Canirell  v.  Windsor  Union^  4  Bing.  (N.C.  j 
348  ;  5  Scott,  716  ;  7  L.  J.,  C.  P.  205. 

8.  Places  of  Divine  Worship. 

Eeceiying  Senta  for  Pewi.] — ^The  trustees  of 
a  Methodist  chapel,  receiving  money  annually 
for  the  rents  of  the  pews,  were  rateable  for  the 
profits  made  of  the  building,  though  in  fact  they 
expended  the  whole  of  what  they  received  in 
making  disbursements  for  repairs,  and  to  atten- 
dants in  the  chapel,  and  in  paying  the  salaries 
of  the  preachers  ;  considering  that  these  latter 
in  effect  were  entitled  to  receive  the  surplus 
profit,  after  paying  all  necessary  expenses  of  the 
chapel ;  and,  therefore,  that  the  rate  was  sub- 
stantially upon  them,  through  the  medium  of  the 
trustees,  who  received  the  profits  in  the  first 
instance.    B4!x  v.  Agar,  14  East,  256. 

The  trustees  of  a  Quakers*  meeting-houae,  of 
which  no  profit  was  made  by  the  pews,  were  not 
rateable.    Rex  v.  Wttodicard,  5  Term  Rep.  79. 


9.  Cemetbbies  and  Cuubchtabds. 

Company  owning  Orayeyard.]— By  an  act  a 

cemetery  company  was  empowei*ed  to  purchase 
land  to  be  exclusively  used  and  applied  for  the 
purpose  of  burial ;  and,  in  pursuance  thereof, 
to  sell  and  dispose  of  the  exclusive  right  of 
burial,  either  in  perpetuity  or  for  a  limited 
period,  in  the  vaults  made  by  them ;  and 
also  the  right  of  making  any  family  or  other 
vault,  with  the  exclusive  right  of  burial  therein, 
either  in  perpetuity  or  for  a  limite<l  period :  and 
also  the  right  of  single  interment  in  any  of  the 
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▼aults  made  by  the  company,  or  in  the  open 
ground  of  the  cemetery  ;  which  rights  were  to 
be  exercised  subject  to  the  regulations  of  the 
company.  And  the  company  was  required  to 
keep  the  cemetery  and  the  buildings,  and  ex- 
ternal walls,  and  all  other  parts  of  it,  in  repair. 
The  company  purchased  the  necessary  land  in 
pursuance  of  the  act,  and  used  a  portion  of  it  as 
a  common  burial-ground,  and  made  vaults  which 
they  sold  to  some  parties  in  perpetuity,  toothers 
for  a  limited  period,  and  disposed  of  portions 
to  be  used  as  family  graves : — Held,  that 
the  company  was  rateable  as  an  occupier  of  the 
vaults  and  family  graves,  as  well  as  of  the 
common  burial-gix)un(l.  lieg.  v.  Kentington^  4 
P.  &  D.  327  ;  12  A.  &  E.  824  ;  1  Am.  &  H.  105  ; 
10  L.  J.,  M.  C.  25  ;  5  Jur.  170. 

A  company  purchased  lands  and  laid  them  out 
as  a  cemetery.  They  received  fees  for  inter- 
ments and  conveyeti  plots  of  ground  to  be  usetl 
as  graves.  In  one  year  the  sum  of  2,3332.  was 
received  by  the  company  as  purchase-money  for 
such  plots  of  ground.  Each  plot  was  conveyed 
by  indenture  purporting  to  grant  it  in  fee-simple 
upon  trust  that  the  grantee  might  use  it  as  a 
place  of  burial,  subject  to  the  regulations  of  the 
company,  and,  subject  to  such  trusts,  in  trust 
for  the  company  as  part  of  their  property.  The 
company  was  rated  as  the  occupiers  of  the  landH, 
and  upon  the  principle  that  the  sum  of  2,333/. 
was  to  be  treated  as  part  of  the  annual  value  of 
the  occupation  of  the  lands  by  the  company 
in  that  year : — Held,  that  the  company  was  in 
occupation  of  the  plots  of  ground  which  had 
been  sold ;  and  that  the  principle  upon  which 
they  were  rated  was  correct.  Bt'ff.  v.  Abney 
Park  Cemetery  «>.,  42  L.  J.,  M.  C.  124 ;  L.  R. 
8  Q.  B.  515  ;  29  L.  T.  174  ;  21  W.  R.  847. 


Eenti  and  Proflti  for  Orayes.]-— 

Commi:<sioners  were  authorised  "to  pave  and 
cleanse  streets,  squares,  &c.,  within  a  township, 
and  to  charge  the  expenses  upon  the  owners  of 
buildings,  ground  or  land  within  or  adjoining 
the  streets,  squares,"  &c. ;  provided  that  if  the 
sewers  requiretl  enlarging,  "  the  owners  of  houses, 
buildings,  lands,  grounds  and  hereditaments,'' 
should  pay  only  a  proportion  of  the  expense. 
B.,  a  clergyman,  desirous  of  building  a  church 
and  setting  out  a  churchyard,  purchased  a  plot 
of  ground,  which  was  conveyed  to  trustees  for 
the  purpose ;  and  the  church  and  churchyard, 
having  been  built  and  set  out  accordingly — were 
consecrated.  By  the  deed  of  consecration,  the 
right  of  letting  or  otherwise  disposing  of  the 
pews,  vaults  and  graves  in  the  churchyard  was 
reserved  to  B.  The  church  and  churchyard  \ 
adjoined  a  street  which  had  been  paved  by  the 
commissioners.  B.  conveyed  to  the  defendant, 
in  fee,  by  way  of  mortgage,  the  pews  and  vaults 
in  and  under  the  church  remaining  unsold,  and 
so  much  of  the  churchyard  as  had  not  been  sold, 
together  with  the  rent,  pensions,  stipends,  &c., 
thereunto  belonging.  The  defendant  received 
the  rents  and  profits  arising  from  the  pews, 
vaults  and  graves  in  the  church  and  churchyard 
and  appropriated  the  same  in  part  satisfaction 
of  his  debt : — Held,  that  he  was  not  liable  to  be 
charged,  as  he  was  not  "  the  owner  of  buildings, 
ground  or  land  "  within  the  meaning  of  the  act. 
ChorltoU'Vpayi'Medlork  (^Constables)  v.  Walker ^ 
10  M.  &  W.  742  ;  12  L.  J.,  Ex.  88. 

Kode  of  AiMiiment — Dodnctioni.] — By  an  act 
incorporating  a  cemetery  company  the  company 


was  required  periodically  to  appoint  directors 
who  should  manage  the  business  and  concerns 
of  the  company  subject  to  their  control,  keep 
and  use  the  common  seal,  have  the  custody  of 
books,  deeds,  &c.,  call  meetings,  purchase  and 
sell  lands,  appoint  and  displace  chaplains  and 
other  oflicei^  allow  them  stipends,  take  of  them 
securities,  make  contracts  touching  the  company's 
undertaking,  regulate  the  mode  of  interment, 
and  the  disposition  of  vaults,  catacombs  and 
graves,  and  the  sums  to  be  paid  for  exclusive 
right  of  burial  therein,  and  for  placing  monu- 
ments, direct  the  issuing,  receiving  and  disposal 
of  the  company's  moneys,  and  all  their  other 
dealings,  superintend  their  correspondence,  and 
the  keeping  of  their  accounts,  and  all  other 
things  necessary  for  carrying  on  their  business, 
and  maintaining  actions  or  suits  in  their  name 
in  respect  of  debts  or  contracts,  and  making, 
enforcing  and  rescinding  contracts,  also  auditors, 
who  should  examine  the  report  to  be  made  by 
the  directors  of  disbursements  and  receipts, 
audit  the  accounts  from  which  the  report  was 
drawn,  and  inspect  the  vouchers.  The  company 
had  two  cemeteries  in  Middlesex  and  Surrey. 
The  duties  and  authority  of  the  directors  extended 
to  both  : — Hekl,  that  they  were  not  entitled  to 
deduct  from  the  rateable  value  the  salaries  of 
the  directors  and  auditors  and  the  expenses  of  an 
office  in  London  at  which  the  directors  transacted 
the  business  of  the  company.  Jleg.  v.  St.  OileSf 
Camberwell,  14  Q.  B.  571  ;  19  L.  J.,  M.  C.  122  ; 
14  Jur.  519. 

10.  Universities  axd  Colleqes. 

Oxford.] — The  University  of  Oxford  is  exempt 
from  liability  to  be  rated  in  respect  of  the 
occupation  of  the  Bodleian  Library,  the  Divinity 
and  other  schools,  the  Convocation  House,  the 
Old  Convocation  House,  and  Law  School,  the 
Clarendon  Buildings,  and  the  Uni veraity  Galleries, 
such  occupation  being  necessary  for  the  purposes 
for  which  the  university  was  erected,  namely, 
the  advancement  of  national  religion  and  learn- 
ing, and  ap(>earing  not  to  be  used  for  any  quasi 
private  pui-pose  inconsistent  with  the  public 
purposes  of  the  university.  Oxford  University, 
In  re,  8  El.  &  Bl.  184  ;  27  L.  J.,  M.  C.  S3 ;  3  Jur. 
(N.S.)  1249  ;  5  W.  B.  872. 

Collegei.]— The  colleges  are  liable  to  be 


rated  in  respect  of  the  occupation  of  college 
chapels  and  college  libraries.    lb, 

Edinburgh.] — The  property  of  the  Edinburgh 
University  is  neither  held  by  the  Crown  nor  for 
the  Crown.  It  is  therefore  rateable.  Greig  v. 
Editiburgh  University,  L,  R.  1  H.  L.  (Sc.)  348. 

11.    LiTEBABY  AND  SCIENTIFIC   SOCIETIES. 

Abienoe  of  Koney  Proflta.] — ^A  society  is  not 
entitled  to  exemption  from  rates,  under  6  &  7 
Vict.  c.  36,  s.  1,  unless  it  has  an  express  law  pro- 
hibiting the  making  of  •'  any  dividend,  gift,  divi- 
sion, or  bonus  in  money  unto  or  between  any  of 
its  membere."  Reg.  v.  Jom's,  2  New  Sess.  Cas. 
382  ;  8  Q.  B.  719  ;  15  L.  J.,  M.  C.  129  ;  10  Jur. 
613. 


Sooiety  for  the  AdTanoement  of  Fine 
Sooiety  supported  by  <* Voluntary"  Contribn- 
tioni.J — ^The  Art  Union  of  London  is  incorporated 
by  royal  charter  **  for  the  general  advancement 
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of  the  fine  arts."  Any  person  may  become  a 
member  for  a  year  by  subscribing  a  guinea. 
Every  member  is  entitled  in  each  year  to  an 
engraving  of  a  picture,  selected  by  the  governing 
body  and  purchased  out  of  the  funds  of  the 
union,  and  to  one  chance  in  a  lottery  for  pictures, 
to  be  selected  by  the  successful  members  them- 
selves from  any  of  the  art  exhibitions  of  the 
year  in  London.  The  art  union  is  specially 
exempted  by  act  of  parliament  from  any  liability 
to  the  penalties  for  an  illegal  lottery  : — Held, 
that  the  art  union  was  not  a  society  "  supported 
wholly  or  in  part  by  annual  voluntary  contribu- 
tions," and  is,  therefore,  not  entitled  to  exemp- 
tion from  rating  under  6  &  7  Vict.  c.  36,  s.  1. 
The  word  *'  voluntary  "  in  that  section  means 
gratuitous,  and  does  not  apply  to  a  case  in  which 
an  advantage  is  obtained  in  return  for  the  money 
paid.  Saroy  Overneers  v.  Art  Unhm  of  London^ 
66  L.  J.,  M.  C.  161  ;  [1896]  A.  C.  296  ;  74  L.  T. 
497  ;  45  W.  R.  34  ;  60  J.  P.  660— H.  L.  (E.) 

Inititiition  for  the  training  of  Teachen  as 
well  as  Pnpils.] — By  the  rules  of  a  society,  it  was 
provided  that  this  institution  should  be  desig- 
nated the  Institution  for  promoting  Education 
of  the  Labouring  and  Manufacturing  Classes 
of  Society  of  every  Religious  Pci-suasion  ;  and 
for  the  purpose  of  making  manifest  the  extent 
of  its  object,  the  title  of  the  society  should  be 
the  British  and  Foreign  School  Society  ;  that  a 
school  should  be  maintained  to  educate  children 
for  the  purpose  of  supporting  and  training  up 
teachers  ;  and  it  was  stated  that  the  grand  object 
of  the  institution  was  to  promote  education  in 
general.  In  the  normal  school,  for  training 
teachers,  lectures  were  to  be  given  on  specified 
branches  of  literature,  science  and  the  fine  arts, 
also  lectures  on  the  art  of  teaching  and  bible 
lessons.  Instruction  was  also  given  in  needle- 
work. There  were  model  schools  for  boys  and 
girls,  for  the  purjiose  of  elucidating  the* art  of 
teaching  ;  and  it  was  stated,  that  the  number  of 
children  in  them  was  large,  in  order  to  afford  a 
sufficient  scope  and  opportunity  for  the  pupil- 
teachei-s  to  instruct  and  put  in  practice  the 
science  of  teaching,  the  object  of  the  institution 
being  to  train  up  teachers,  who  might  promote 
education,  according  to  the  particular  system  of 
this  institution,  in  the  United  Kingdom  and  in 
the  colonies  : — Held,  that  the  society  was  not 
"instituted  for  the  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively,"  and,  therefore, 
that  the  lands,  &c.,  belonging  to  it  were  not 
exempted  from  rates.  Beg.  v.  PococJt,  8  Q.  B. 
729  ;  16  L.  J.,  M.  C.  132  ;  io  Jur.  662. 

Sooiety  for  training  Kembers  for  a  particular 
Profeision.] — A  society  known  as  "The  Institu- 
tion of  Civil  Engineei-s"  was  formed  for  the 
purpose  of  promoting  the  general  advancement 
of  mechanical  science,  and  more  particularly  the 
acquisition  of  that  species  of  knowledge  which 
constitutes  the  profession  of  a  civil  engineer, 
being  the  art  of  directing  the  great  sources  of 
power  in  nature  for  the  use  and  convenience  of 
man,  as  the  means  of  production  and  of  traffic 
in  states  both  for  external  and  internal  trade,  as 
applied  in  the  construction  of  roads,  bridges,  &c.. 
and  in  the  art  of  navigation  by  artificial  power 
for  the  purpose  of  commerce,  and  in  the  construc- 
tion and  adaptation  of  machinery,  and  in  the 
drainage  of  cities  and  towns.  The  by-law^s  and 
regulations  of  the  society  state<l  under  the  head 
of  "  Objects,"  that  the  ins*titution  was  established 


for  the  general  advancement  of  mechanical 
science,  and  more  particularly  for  promoting 
the  acquisition  of  that  species  of  knowledge 
^^hich  constitutes  the  profession  of  a  civil  en- 
gineer. The  institution  consisted  of  three  classes, 
namely,  members,  associates,  and  honorary 
members,  with  a  class  of  students  attached,  and 
papers  were  read  at  the  institution  on  various 
subjects  : — Held,  that  the  primary  purpose  of  the 
institution  was  the  edification  and  instruction  of 
its  members  and  students  in  sundry  arts,  with 
the  view  of  enabling  them  the  better  to  practise 
a  particular  profession,  and  consequently  that 
such  institution  was  not  entitled  to  be  exempted 
from  rates  under  6  &  7  Vict.  c.  36,  as  a  society 
established  exclusively  for  the  purposes  of  science, 
literature,  or  the  fine  arts.  Big.  v.  Inttitution  of 
Civil  Engineers,  49  L.  J.,  M.  C.  34  :  5  Q.  B.  D. 
48  ;  42  L.  T.  145  ;  28  W.  R.  253  ;  44  J.  P.  265. 

Initltiitio&  confined  to  a  partlcnlar  Profes- 
sion.]— The  United  Service  Institution  com- 
prised a  museum  of  natural  history,  curiosities 
and  armour,  a  library,  a  lecture-room,  and  rooms 
for  meetings  of  the  members  and  council  or  com- 
mittee of  management.  The  trust  deed  and 
the  laws  of  the  institution  declared  it  "  to  be 
instituted  as  a  central  repository  for  objects  of 
professional  art,  science  and  natural  history,  and 
for  the  books  and  documents  relating  to  those 
studies,  or  of  general  information  and  the 
delivery  of  lectures  on  appropriate  subjects." 
By  the  law^s  the  members  consisted  of  officers  of 
the  navy,  army,  marines,  regular  and  local 
militia,  the  East  India  Company's  land  and 
sea  services,  yeomanry,  and  civil  functionaries 
attached  to  the  naval  and  military  departments. 
Gentlemen  above  the  age  of  fifteen,  whose  names 
were  on  the  list  of  the  commander-in-chief  for 
commissions  in  the  army,  were  admissible  to 
become  provisional  members  ;  and  eminent  indi- 
viduals and  benefactors  to  the  institution,  and 
ladies  who  contributed  to  the  institution  might 
be  admitted  honorary  members  : — Held,  that  the 
institution  was  not  established  exclusively  for  the 
purposes  of  science  or  the  fine  arts,  and  there- 
fore was  not  exempted  from  liability  to  be  rated. 
Beg.  V.  St.  Mart itCs-in-t he- Fields  Ocerseers,  21 
L.  J.,  M.  C.  53 ;  16  Jur.  335.  S.  C,  nom.  Beg. 
V.  Cockbvrn,  16  Q.  B.  480. 

Sooiety  eitablished  by  Eoyal  Charter — Part 
Underlet  to  Stranger.] — The  Linnean  Society, 
incorporated  by  royal  charter,  and  instituted  for 
the  purpose  of  science  exclusively,  was  supported 
in  part  by  annual  contributions  of  the  fellows, 
who,  before  admission,  signed  an  obligation  for 
the  payment  of  such  contributions ;  which,  in 
case  of  default  in  payment,  might  be  sued  upon. 
The  society  was  lessee  of  contiguous  premises, 
32,  Soho  square,  and  17,  Dean  street,  which  had 
formerly  been  one  house,  and  underlet  17,  Dean 
street,  and  five  rooms  in  Soho  square  to  B.  The 
other  part  of  the  premises  in  Soho  square  was  occu- 
pied for  the  purposes  of  the  society,  the  librarian 
and  housekeeper  occupying  as  his  dwelling  two 
rooms,  and  the  porter  also  dwelling  in  the  house, 
the  use  of  the  rooms  being  taken  into  account  in 
fixing  the  amount  of  salary.  On  appeal  against 
a  poor-rate  assessed  on  the  society  in  respect  of 
32,  Soho  square  :— Held,  first,  that  it  was  "a 
society  supported  in  part  by  annual  voluntary 
contributions."  Linne/in  Society  v.  St.  Ann^ 
Westwiiuter,  Overseers,  3  E1.&  Bl.  793 :  2  C.  L.  R. 
761  ;  23  L.  J.,  M.  C.  148;  18  Jur.  859;  2  W.  R.  616. 
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Held,  secondly,  that  it  was  entitled  to  exemp- 
tion from  rating  in  respect  of  the  rooms  in  32, 
fck>ho  square,  in  the  occupation  of  the  librarian 
and  housekeeper  and  the  porter.    lb. 

Held,  thirdl}',  that  B.  was  liable  to  be  rated 
for  the  rooms  in  32,  Soho  square,  underlet  to 
him.    lb. 


Speoial  Priyileges  to  Kemben.] — The 


Zoological  i?ociety,  which  was  incorporated  by 
charter  for  the  advancement  of  zoology  and 
animal  physiology,  occupie<l  land  and  buildings 
for  housing  animals,  a  museum  for  stuffed  animals, 
a  porter's  lodge  and  greenhouses,  and  residences 
for  the  keepei-s.  Part  of  the  laud  was  cultivated 
as  a  (lower-garden.  Refresh ments  were  sold  in 
the  gardens  by  a  person  who  paid  to  the  society 
an  annual  sum  for  that  right,  and  a  band  usually 
played  there  every  Saturday  during  the  months 
of  June,  July  and  August.  The  fellows  of  the 
society  paid  an  annual  contribution,  or  com- 
position. There  were  also  annual  subscribers 
and  honorary  foreign  and  corresponding  members, 
who,  as  well  as  the  fellows,  were  entitled  to  a 
copy  of  the  scientific  proceedings  of  the  society. 
They  might  obtain,  on  the  payment  of  one 
guinea  annually,  an  ivory  ticket,  which  would 
admit  a  nameil  person  of  their  immediate  family 
to  the  gardens  and  museum,  with  one  companion, 
daily,  each  fellow  was  entitled  to  personal  admis- 
sion, with  two  companions,  daily  : — Held,  that  it 
was  not  a  society  for  the  purpose  of  science 
exclusively,  nor  supported  in  part  by  annual 
voluntary  contributions  within  G  &  7  Vict.  c.  36, 
8.  1.  Ji4(g.  v.  ^oolifgical  &'eiety,  3  El.  k  Bl.  807  ; 
2  C.  L.  K.  766;  23  L.  J.,  M.  C.  139;  18  Jur. 
786;  2  W.  R.  491. 

Kniical  Society.] — A  society  by  its  rules 
declared  to  be  instituted  exclusively  for  the 
promotion  of  the  science  or  art  of  music  within 
a  town,  by  the  giving  of  concerts  or  other  musi- 
cal performances  at  the  concert-hall,  now  belong- 
ing to  the  institution.  The  hall  was  occupied 
for  the  purpose  of  giving  concerts,  to  which 
members  of  the  society,  and  persons  having 
tickets,  which  members  had  authority  to  give, 
were  admitted.  These  concerts  were  much 
sought  after  ;  the  music  was  of  a  high  order, 
and  the  art  of  music  was  promoted  in  conse- 
quence in  the  town.  The  society  was  rated  in 
respect  of  their  occupation.  On  one  occasion, 
before  the  time  of  the  rate,  the  society  had 
granted  the  use  of  the  hall  gratuitously  for  a 
concert,  the  proceeds  of  which  were  given  to  a 
charity :—  Held,  that  the  casual  use  of  the  concert- 
hall  in  one  instance  for  a  purpose  of  charity 
before  the  rate  did  not  affect  the  claim  to 
exemption  ;  but  that  the  society,  though  insti- 
tuted for  the  purpose  of  promoting  the  fine  arts, 
and  producing  that  effect,  was  not  exempt,  since 
it  appeared  that  the  promotion  of  the  fine  arts 
was  not  the  primary  object  of  the  society,  but 
only  incidental,  the  primary  object  being  the 
gratification  of  the  subscribei-s.  lieg.  v.  Brandt j 
16  Q.  B.  462  ;  20  L.  J.,  M.  C.  119  ;  15  Jur.  223. 

When  Publioationi  reitriotad  for  Beligioni 
Purpoies.] — The  Working  Men's  Educational 
Union  was  founded  in  18o2,  having  for  its  object 
the  support  of  the  efforts  variounly  put  forth  for 
the  elevation  of  the  adult  operative  population, 
as  it  regarded  their  physical,  intellectual,  moial 
and  religious  condition.  The  means  were,  by 
encouraging    popular    literary    and     scientific 


lectures  by  preparing  suitable  diagrams  and 
other  aids  to  lectures,  and  by  promoting  the 
formation  of  popular  lending  libraries  and  mutual 
instruction  classes.  There  was  a  provision  that 
the  publications  issued  or  recognised  by  the 
society  should  be  free  from  the  party  i^litics  of 
I  the  day,  and  should  be  scriptural  and  unsectarian 
in  their  character.  The  lectures  and  discussions 
embraced  political  subjects  : — Held,  that  both  by 
the  laws  and  usages  of  the  society,  some  of  the 
purposes  for  which  it  was  institutetl  were  differ- 
ent from  those  of  science,  literature,  or  the  fine 
arts,  and  therefore  it  was  not  exempte<l  from 
rates  by  the  statute.  Scott  v.  St.  MartitCn-iii' 
th^-Fieldit,  Westvilnster^  Overseers.  5  El.  &  Bl. 
r)68  ;  25  L.  J.,  M.  C.  42  ;  1  Jur.  (N.S.)  1207  ;  4 
W.  R.  87. 

Librariei  and  Eoading  Beomi.]— By  a  statute 
which    incorporated  a  company  the  company 

I  was  empowere<l  to  purchase  land  and  erect 
buildings  thereon  in  which  the  proprietors  were 
to  be  beneficially  interested  in  proportion  to  their 
subscriptions,  and  such  interest  was  to  be  per- 
sonalty :  it  was  provided  that  two  or  more  rooms 
should  I  be  set  apart  and  used  as  public  rooms  for 
transacting  business.  One  of  the  rooms  so  pro- 
vided was  supplied  with  newspapers,  and  non- 
subscribers  were  admitted  upon  an  annual 
subscription  : — Held,  that  the  company  was 
rateable  for  the  revenue  derived  from  such 
using  the  room.  Jiex  v.  Lirtrpoid  Exchange 
Propriftors,  1  A.  &  E.  465 ;  3  1^.  4:  M.  550  ;  3 
L.  J.,  M.  C.  107. 

A  society  had  a  newsroom,  where  many  of 
the  periodical  publications  and  usual  newspapers 
of  the  day  were  taken  in  ;  and  the  Parliamen- 
tary Votes,  the  Course  of  Exchange,  Mark  Lane 
Express,  and  shipping  lists,  also  share-lists  and 
advertisements  of  sales,  were  supplied  for  the 
perusal  and  information  of  the  subscribers.  A 
library  was  attached  to  it,  in  which  were  300 
volumes,  comprising  statistical  and  topographical 
works,  the  Mirror  of  Parliament,  and  the  Statutes 
at  Large.  The  commercial  and  general  direc- 
tories and  other  documents  were  preserved  and 
filed  for  the  use  of  commercial  subscribers: — 

1  Held,  that  the  society  was  not  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts 
exclusively.  Jieg.  v.  Phillips.  8  New  Sess.  Cas. 
134;  8Q.B.74o;  17  L.  J.,  M.  C.  83  ;  12  Jur.  43L 


Periodical  Papon  taken  in  not  for  Objeets 


of  the  Society.] — The  Cambridge  Philosophical 
Society  was  originally  established  for  the  pro- 
motion of  philosophy  and  natural  history,  and, 
to  carry  out  its  objects,  occupied  a  house  con- 
sisting of  first  fioor,  gi'ound  floor  and  basement, 
divided  into  rooms,  which  were  used  as  a  museum, 
lecture-room,  library,  and  reading-room.  In  the 
reading-room  were  reviews,  magazines  and  perio- 
dicals, some  of  which  only  were  of  a  purely 
scientific  character ;  and  also  the  daily  news- 
papers. Part  of  the  subscription  of  every  fellow 
of  the  society  was  paid  for  the  use  of  the  reading- 
room,  and  it  was  generally  used  by  all :— Held, 
that  the  society  was  not  entitled  to  be  exempted 
from  rateability,  as,  whatever  might  be  the 
objects  of  the  society,  as  originally  instituted, 
the  premises  rate<l  were  not  occupied  at  the 
time  when  the  rate  was  imposed  for  the  pur- 
'  poses  of  science,  literatuie  or  the  fine  arts  exclu- 
sively. Purchas  v.  Holy  Stpnlchre,  Cambridge, 
I  Overseers,  4  El.  k.  Bl.  156:  3  C.  L.  R.  6 ;  24 
i  L.  J.,  M.  C.  9  ;  1  Jur.  (N.8.)  304  ;  3  W.  R.  15. 
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Heldf  also,  that  the  society  was  liable  to  be 
rated  in  respect  of  the  whole  building,  and  not 
merely  in  respect  of  the  reading-room.    Ih. 

Snbicription  Library — Intereit  of  Kem- 


beri  Traniferable.] — By  the  rules  of  a  society 
formed  for  the  purpose  of  creating  and  main- 
taining a  library,  it  was  pix)vi<led  that  a  person 
admitted  a  member  should  pay  two  guineas,  and 
1/.  annually,  in  advance,  towards  the  expenses 
of  the  current  year ;  that  if  the  annual  sub- 
scription was  in  arrear  for  three  months  he  should 
be  deprived  of  all  privileges  of  a  subscriber  till 
the  subscription  was  paid  ;  and  that  he  should 
have  the  power  of  transferring  his  property  in 
the  library  by  any  of  the  methods  by  which 
personul  property  is  usually  transferred ;  but 
that  no  dividend,  gift,  or  bonus  in  money  should 
be  made  to  or  between  any  of  the  members  : — 
Held,  first,  that  the  society  was  instituted  for 
purposes  of  literature  exclusively.  Birmingham 
Nttw  Library^  In  7v,  3  New  Sess.  Cas.  445 ; 
18  L.  J.,  M.  C.  89;  13  Jur.  357.  S,  C,  nom. 
BirmiTtghum  Ocerseert  v.  Shnw,  10  Q.  B.  868. 

Held,  secondly,  that  it  was  supported  by  volun- 
tary contributions.     lb. 

Held,  thirdly,  that  the  rule  allowing  subscri- 
bers to  transfer  their  property  in  the  library  was 
not  a  contravention  of  the  rule  prohibiting  any 
dividend,  and  therefore  that  the  land  belonging 
to  the  society  was  exempted  from  rates.    lb. 

Snbioriptioiii  in  Form  of  Shares — Finei 


Levied  for  NonpaTment.] — The  property  in  a 
library  was  held  in  shares,  the  holders  of  which 
subscribed  one  guinea  annually.  Proprietors 
might  assign  their  shares.  If  the  annual  sub- 
scriptions were  unpaid  for  a  certain  period,  fines 
became  due  ;  if  unpaid  for  two  years,  the  shares 
might  be  forfeited.  The  committee  had  power 
to  dispose  of  the  earlier  copies  of  periodical 
works.  It  was  not  lawful  to  make  any  dividend, 
gift,  division,  or  bonus,  in  money  or  other^'ise, 
unto  or  between  any  of  the  members,  and  no 
such  division  was  in  fact  made  : — Held,  that  the 
premises  occupied  by  the  society  were  exempt  ; 
and,  first,  that  the  possible  increase  in  the  value 
of  the  shares  did  not  deprive  the  society  of  the 
benefit  of  the  enactment ;  and,  secondly,  that 
the  annual  payments  were  voluntary,  because 
the  society  could  not  enforce  the  payment  of 
them.  Liverpool  Library  v.  Liverpool  dtrpora- 
tion,  5  H.  &  N.  526  ;  29  L.  J.,  M.  C.  221  ;  2  L.  T. 
326  ;  8  W.  R.  498.  S.  P.,  Bradford  Library  and 
Literary  Society  v.  Bradford  Ovcrgeers,  1  El.  & 
El.  88  :  28  L.  J.,  M.  C.  73  ;  5  Jui*.  (N.s.)  513  ;  7 
W.  R.  36. 

Soeiety  with  Priyilege  oonilned  to  Kem- 


bers,  bnt  open  to  all.] — A  society,  called  the 
London  Library,  was  established  for  the  pur|x)3e 
of  lending  books  to  its  members,  being  supported 
in  part  by  annual  subscriptions,  and  in  part  by 
the  voluntary  contributions  of  its  members,  and 
precluded  by  its  laws  from  making  any  dividend, 
gift,  division,  or  bonus  in  money,  to  or  between 
any  of  its  members : — Held,  that  such  society, 
being  duly  certified,  was  exempted  from  rat&s. 
Clarendon  (^Earl)  v.  St.  Javws's  (^Rectitr^  10 
C.  B.  806 ;  20  L.  J.,  M.  C.  213  ;  15  Jur.  492. 

But,  where  portions  of  the  premises  leased  by 
such  society  were  underlet  to  other  scientific 
bodies  : — Held,  that  this  was  not  such  an  exclu- 
sive occupation  of  the  premises  for  the  purpose 
of  the  society  as  to  entitle  it  to  the  exemption. 
lb. 


PriTileges  oonilned  to  Kemben.l — Premises 
called  the  Portico  were  held  in  trust  tor  a  society 
consisting  of  the  subscribers  for  the  time  being, 
during  such  time  as  they  should  continue  mem- 
bers, pay  certain  annual  subscriptions,  and  con> 
form  to  the  rules.  Their  numbers  were  400. 
Books  and  newspapers  were  provided  out  of  the 
annual  subscriptions.  The  Portico  consisted  of 
a  library  of  15,000  volumes  on  scientific  and 
general  subjects,  for  reference  and  for  circul&- 
tion  among  the  subscribers ;  a  reading-room, 
containing  magazines,  reviews,  and  other  periodi- 
cal works  ;  and  a  newsroom,  in  which  were  the 
newspapers,  gazettes,  reports  of  the  markets, 
notices  of  sales.  &c. : — Held,  that  the  society 
was  not  exempt  in  respect  of  the  premises,  for 
that  the  purposes  to  which  they  were  appro- 
priated were  not  exclusively  purposes  of  science, 
literature,  or  the  fine  arts ;  and  the  promotion 
of  these  w^as  not  the  primary  object  of  tne  society, 
inasmuch  as  the  use  of  the  pi-emises  and  their 
contents  was  confined  to  the  members  them- 
selves. Reg.  V.  Oatihell,  16  Q.  B.  472  ;  21  L.  J., 
M.  C.  29  ;  is  Jur.  1156. 

Leotnrei  Deliyered — Honey  taken  from  the 
Pnblic] — An  institution  compriseci  a  library,  a 
theatre  or  lecture- room,  and  a  newsroom,  and 
was  founded  in  1808  for  the  following  objects  : 
*'  First,  the  formation  of  a  library,  consisting- 
of  the  most  urieful  works  in  ancient  and  modem 
literature ;  secondly,  the  establishment  of  a 
reading-room  provided  with  the  best  foreign  and 
English  journals  and  other  periodical  publica- 
tions ;  and  thirdly,  for  lectures  on  literary  and 
scientific  subjects."  The  funds  for  purchasing* 
the  building  and  supporting  the  Institution 
were  raised  by  shares,  which  were  transferable. 
Persons  who  were  not  shareholders  might  become 
animal  subscribers,  and  by  reason  of  their  sub- 
scriptions were  entitled  to  the  privileges  of 
proprietors.  The  members  and  the  anni^  sub- 
scribers amounted  to  about  400,  and  the  privilege 
of  resorting  to  and  using  the  establishment  was 
confined  to  them,  except  as  to  the  admission  to 
lectures.  The  library  consisted  of  about  18,000 
volumes ;  the  principal  reviews,  magazines  and 
other'  periodicals  were  taken  in,  together  with 
books  of  reference,  directories,  the  mining  and 
railway  journals  and  railway  time-tables.  Of 
the  twenty-four  daily  newspapers  and  the  weekly 
newspapers  so  taken  in,  some  were  filed,  and  the 
rest  were  sold  for  the  benefit  of  the  institution. 
Lectures  were  delivered  on  subjects  connected 
with  science,  literature  and  the  arts,  to  which 
the  public  were  admitted  on  paying  for  their 
admission.  The  whole  income  was  applied  in 
defraying  the  expenses  of  the  institution  ;  and 
no  dividend,  gift,  division  or  bonus  in  money  or 
otherwise  could  be  made  unto  or  between  the 
mem  bers.  On  appeal  against  a  poor-rate  assessed 
on  the  premises  of  the  institution  : — Held,  that 
it  was  not  a  society  instituted  for  the  purposes  of 
science,  literature  or  the  fine  arts  exclusively 
within  6  &  7  Vict.  c.  36,  s.  1.  Iiu**ell  In^itntitm 
V.  St.  Gilcs-in-the-Field*  and  St.  GeorgCy  BliHffHS^ 
^/ry,  3  El.  &  Bl.  406  :  2  C.  L.  R.  756  ;  23  L.  J., 
M.  C.  65  ;  18  Jur.  597  ;  2  W.  R.  169. 

Letting  Premisei  for  other  Pnxpoiei.l  —  A 

society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts,  is  not  exempt  from  rates, 
unless  their  premises  are  occupied  solely  for 
those  purposes.  Purvis  v.  Traill^  3  Ex,  344  ; 
3  New  Sess.  Cas.  459  ;  18  L.  J.,  M.  C.  57. 
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Such  a  society  letting  their  premises  for  other 
purposes  are  liable  to  be  rated,  although  the 
funds  are  applied  to  the  objects  of  the  institution. 
lb. 

Bent  for  Part  of  Premisei.] — A  poor-rate  was 
assessed  on  part  of  a  building  occupied  by  a 
society,  the  rules  of  which  declared  that  its 
purposes  were  the  promotion  of  literature,  science 
and  the  arts.  The  society  was  partly  supported 
by  annual  voluntary  contributions.  Objections 
to  the  claim  of  exemption  were  raised  under  the 
following  circumstances  : — The  building  w^bs  the 
property  of  the  society.  The  part  in  question 
was  occupied  by  it  wholly  for  its  own  purposes  ; 
the  rest  was  let  to  tenants  ;  the  tenants  were 
rateil  in  respect  of  their  own  occupations.  The 
rents  were  received  by  the  society,  and  formed 
part  of,  and  were  applied  as,  its  general  funds  : — 
Held,  that  this  fact  did  not  affect  the  exemption 
from  rates  of  the  part  occupied  by  the  society. 
Beg.  V.  JffinrJiestn*  Orerteerx^  16  Q.  B.  449  ;  20 
L.  J.,  M.  C.  113  ;  16  Jur.  219. 

Eeceipt  of  Honey  to  defhtj  Expenies.] — The 

society  exhibited  on  the  premises  at  intervals 
works  of  art,  which  it  allowwl  to  be  sold  there. 
The  society  paid  the  carriage  of  such  works  of 
art  as  were  sent  to  its  exhibition  from  a  distance, 
and  on  the  sale  of  such  of  these  as  were  sold 
received  5  per  cent,  on  the  price  to  defray  the 
expense  of  can-iage,  to  which  purpose,  however, 
the  receipt  was  not  adequate.  Strangere  were 
admitted  to  the  exhibition  on  payment  at  the 
door : — Held,  that  the  exhibitions  appearing  to 
be  made  bonft  fide  with  a  view  of  promoting  the 
fine  arts,  the  receipt  of  money  as  above  in  the 
course  of  such  exnibitions  did  not  affect  the 
exemption.    Ih. 

In  the  trust  deed  of  the  society  was  a  power  to 
use  the  premises  for  the  imparting  and  diffusion 
of  education  and  knowledge,  consistent  with  the 
general  puri)06es  of  the  institution  : — Held,  that 
these  words  did  not  authorise  the  use  of  the 
buildings  for  the  diffusion  of  education  or  know- 
ledge, except  as  connected  with  the  general 
pui-poses  of  the  institution,  viz.,  the  promotion 
of  science,  literature  and  the  fine  arts,  and  there- 
fore did  not  prejudice  the  exemption.    lb. 

Diyiding  Prooeedi  on  Dissolntion.]— The  trust 
deed  of  the  society  contained  a  provision,  that 
on  its  dissolution  the  property  should  be  sold, 
and  the  proceeds  divided  among  the  then  mem- 
bers : — Held,  that  this  was  no  answer  to  the 
claim  of  exemption,  the  provision  not  appearing 
to  be  a  pretext  for  accumulation.    lb. 

PnrpoM  at  the  Time  of  Bating.]— In  order  to 
entitle  a  society  to  exemption  from  rates,  as 
being  instituted  for  the  purix)ses  of  science, 
literature,  or  the  fine  art«  exclusively,  the  pur- 
poses to  which  the  society  is  applied  at  the  time 
when  the  rate  is  made  must  be  such  as  described 
in  the  statute  ;  it  is  not  enough  that  its  original 
purposes  should  have  been  such.  Purchat  v. 
Holy  Sepulchre^  Cambridge,  Orerteers.  4  El.  &  Bl. 
156  ;  3  C.  L.  R.  6  ;  24  L.  J.,  M.  C.  9  ;  1  Jur.  (N.8.) 
304  ;  3  W.  R.  15. 

Certiflcate  of  Szemption.] — The  certificate  of 
a  barrister  that  a  society  is  entitled  to  the  benefit 
of  the  statute,  although  a  condition  precedent 
to  the  claim  for  exemption,  is  not  conclusive 
proof  of  a  right  thereto.     Ileg.  v.  Phillips,  3 


New  Sess.  Cas.  134  ;  8  Q.  B.  745  ;  17  L.  J.,  M.  C. 
83  ;  12  Jur.  431. 

Appeal.] — After  a  society  has  obtained  a 


certificate  of  exemption,  and  is  afterwards  rated 
to  the  poor-rate,  the  remedy  is  by  appeal  to  the 
quarter  sessions.  Birmingham  Union  v.  Shau\ 
Birminffham  Xew  Library,  In  re,  10  Q.  B.  868  j 
18  L.  j!.  M.  C.  89. 

EfliBOt  of  Loeal  Act.] — ^A  local  act  empowered 
the  council  of  a  borough  to  makes  rates  on  every 
person  occupying  any  house  or  land  within  the 
borough,  for  certain  purposes  therein  named.  It 
provided  that  no  person  shall  be  rated  in  respect 
of  any  church,  chapel,  &c.,  "  or  in  res{)ect  of  any 
building  used  for  the  education  of  the  poor 
exclusively  "  : — Held,  that  this  act  did  not  repeal 
the  6  &  7  Vict.  c.  36,  s.  1,  or  affect  the  exemption 
from  rates  of  a  house  occupied  by  a  society^ 
established  for  the  purposes  of  literature  within 
the  borough.  Literpool  Library  v.  Liverpool 
Corporation,  5  H.  A:  N.  526  ;  29  L.  J..  M.  C.  221  j 
2  L.  T.  325  ;  8  W.  R.  498. 

12.  CORPOfiATIONS. 

Power  to  Bate.] — By  a  local  act  power  was 
given  to  levy  a  rate  upon  all  and  every  the 
person  or  persons  who  did  inhabit,  hold,  &c.,  any 
land,  house,  &c.  : — Held,  that  this  authorised  a 
rate  being  made  on  a  corporation,  although,  by 
a  clause  giving  an  appeal,  they  were  bound  to 
enter  into  a  recognizance.  Corti$  v.  Kent  Water- 
toorks  Co.,  7  B.  &  C.  314  ;  5  L.  J.  (o.s.)  M.  C. 
106. 

When  Soiled  of  Land  for  Profit.] — ^A  corpora- 
tion seised  of  land  in  fee  for  its  own  profit  is 
within  the  words  "  inhabitants  or  occupiers  "  in 
43  Eliz.  c.  2,  s.  1,  and  liable  in  its  corporate 
;  capacity  to  be  rated  in  respect  of  such  land. 
Bex  V.  Gardiner,  Cowp.  79. 

Whei*e  a  corporation,  consisting  of  a  mayor, 
aldermen,  and  twenty-four  capital  burgesses, 
was  seised  in  fee  of  pasture  lands,  and  appointed 
a  ranger  to  keep  the  keys  of  the  gates,  cleanse 
the  ditches,  preserve  the  fences,  impound  cattle, 
&c. ;  and  by  a  court  of  orders  and  decrees  regu- 
lations were  annually  made  concerning  the  right 
of  common  to  be  exercised  by  the  freemen  as  to 
the  number  of  their  cattle  to  be  turned  on,  the 
time  to  be  turned  on,  and  the  price  to  be  paid 
for  each  head  ;  which  price  was  always  paid  by 
the  freemen  exercising  the  right  to  the  treasurer 
of  the  corporation,  and  which  mcmcy,  after 
deducting  the  expense  of  management,  was 
distributed  among  the  poorcr  burgesses  who  had 
no  cattle  to  depasture  : — Held,  that  the  corpora- 
tion was  liable  to  be  rated  as  beneficial  occupiers 
of  the  land  in  question.  Bex  v.  Sudbury  CorpO' 
ration,  2  D.  &  R.  651  ;  1  B.  &  C.  389  ;  25  R.  R.  423. 

The  freemen  of  York  had  certain  rights  of 
common  over  land,  which  being  inclosed  under 
an  inclosure  act,  other  lands  were  set  out  to  the 
mayor  and  commonalty  for  the  use  of  the  free- 
men, who  turned  out  cattle  to  the  extent  of  2/. 
a  year  value,  but  the  mayor  and  commonalty, 
although  they  appointed  the  pasture  masters, 
who  regulated  the  apportionment  of  the  right, 
derived  no  benefit : — Held,  that  the  mayor  and 
commonaltv  were  rateable.  Beg.  v.  York  CorpO' 
rattan,  1  N^  &  P.  539  ;  6  A.  &  'E.  419  ;  6  L.  J., 
M.  C.  121. 

Within  the  precincts  of  a  city  was  a  common- 
able pasture,  containing  about  thirty  acres  of 
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land,  over  which  the  resident  freemen  of  the 
city,  in  number  about  five  hundred  and  fifty, 
had  rights  of  pasturage,  the  soil  being  vested  in 
the  corporation  as  lords  of  the  manor.  The  cor- 
poration always  maintained  and  repaired  out  of 
their  corporate  funds  the  fences  of  the  common, 
and.  since  1835,  had  appointed  and  paid  out  of 
those  funds  an  oflScer,  called  the  commons  war- 
den, to  check  the  illegal  stocking  of  the  common, 
with  power  to  inflict  fines,  the  average  amount 
of  which  did  not  cover  the  expenses.  The  free- 
men enjoyed  by  prescription  a  right  of  depastur- 
ing on  the  common  all  the  year  round  two  head 
of  cattle ;  if  a  freeman  had  no  stock,  his  right 
was  in  abeyance.  The  exercise  of  these  rights 
exhausted  all  the  profits  of  the  land  : — Held, 
that  the  corporation  was  the  occupier  of  the  soil, 
subject  to  a  right  in  gross,  which  exhausted  the 
profits  of  the  land,  and  therefore,  either  it  ha<i 
no  beneficial  occupation,  or  the  rate  must  be 
reduced  to  nothing.  Lincoln  Corporation  v. 
Molmejt  Common  Orergeer»,  8  B.  &  S.  344  ;  36 
L.  J.,  M.  C.  73  ;  L.  R.  2  Q.  B.  482  ;  16  L.  T.  739  ; 

15  W.  R.  786. 
Before  4  &  5  Vict.  c.  48,  a  corporation  was  not 

rateable  in  respect  of  lands  of  which  the  profits 
were  payable  to  the  borough  fund,  although  the 
land  was  situated  in  a  parish  without  the  limits 
of  the  borough.  Jieg.  v.  Eitmingter,  4  P.  &  D. 
69  ;  12  A.  &  £.  2. 

Exemption  under  4  ft  6  Viet.  o.  48.] — A  corpo- 
ration created  since  5  &  6  Will.  4,  c.  76,  is,  by 

16  &  17  Vict.  c.  79,  s.  2,  entitled  to  the  exemp- 
tion in  4  &  5  Vict.  c.  48,  s.  1,  because,  it  being  an 
aflSrmative  enactment  that  property  so  situate 
should  be  exempt,  the  exemption  continues,  not- 
withstanding the  decisions  which  originally 
created  the  exemption  of  corporate  property 
have  been  overruled,  and  the  Union  Charge- 
ability  Act  (28  &  29  Vict.  c.  79)  does  not  affect 
this  exemption  of  corporate  property,  in  a  parish 
in  a  union.  Keg.  v.  Oldh/im  Corpoi'ativnj  9 
B.  &  S.  202  ;  37  L  J.,  M.  C.  169  ;  L.  R.  3  Q.  B. 
474";  18  L.  T.  240  ;  16  W.  R.  789. 

Occupation  of  Yard  for  the  Bepair  of  High- 

"waye.] — A  municipal  corporation  was  by  its 
town  council  constituted  a  local  board  of  health 
of  a  district  co-extensive  with  the  borough.  The 
local  board  occupied  a  yard  within  the  borough 
in  a  V)arish,  solely  for  the  j)urposes  of  repairing 
the  highways  in  the  district  of  which  they,  as 
local  board,  were  survej'oi-s.  The  parish  was 
partly  not  within  the  borough  : — Held,  that  the 
local  board  of  health  was  rateable  in  the  parish 
as  occupiers  of  the  yard,  their  occupation  not 
being  for  such  public  purposes  as  to  exempt  them 
from rateability.  Reg.  v.  Kinqtton-vjnm-TTull  JJ.^ 
4  El.  &  Bl.  29 ;  23  L.  J.,  M.  C.  183 ;  18  Jur.  899  ; 
2  \V.  R.  620. 

13.  Bridges. 

Lease   of  ToUt^Liability   of  Owner.]— The 

lessee  of  the  tolls  of  a  public  bridge  is  not  rate- 
able as  such,  whatever  rent  he  may  pay  ;  it  not 
appearing  that  he  was  the  occupier  of  any  local 
visible  property  within  the  parish,  nor  that  he 
was  an  inhabitant  resident  there,  deriving  profit 
there  from  such  tolls,  beyond  the  rent  paid  by 
him  for  the  same,  which  was  applicable  to  the 
public  purposes  of  the  bridge.  Rex  v.  Eyre^  12 
East,  416. 

Where  tolls  traverse  of  a  bridge  were  let  at 
yearly  rent,  but  not  by  deed  : — Held,  that  no 


interest  passed,  and  that  the  owner  of  the  bridge 
was  rateable  in  respect  of  his  beneficial  occupa- 
tion. Reg.  V.  Salisbury  QAfargw's)^  3  N.  &  F. 
476  ;  8  A.  &  E.  716  ;  7  L.  J.,  M.  C.  110. 

Company  occupying  Bridge— Uie  of  Tolls  finr 
temporary  Purpose.]— A  local  act  recited,  that 
it  would  be  of  great  utility  to  the  public  to 
build  a  bridge,  and  eni{)ower  a  company  to  raise 
a  capital  sum  amongst  themselves  by  shares,  and 
to  borrow  a  further  sum  by  mortgage  or  annuity, 
for  the  building  thereof,  and  authorised  tolls  to 
be  taken  *,  and  enacted  that  the  tolls  should  be 
applied,  first,  in  discharging  the  expenses  of  the 
act  and  paying  the  mortgagees  their  interest, 
and  that  the  surplus  should  be  divided  among 
the  proprietors,  not  exceeding  7^  per  cent,  on 
their  shares.  The  excess  arising  from  the  tolls 
beyond  the  dividends  was  to  be  applied  in  pay- 
ing off  the  capital  advanced  by  the  proprietors, 
afterwards  to  pay  off  the  mortgage  debt,  after- 
wards to  form  a  fund  for  the  repairs  of  the 
bridge,  and  then  the  tolls  to  cease  altogether. 
The  company  raised  the  sums  authorised  under 
the  act,  and  also  incurred  a  further  debt  in  com- 
pleting the  bridge.  The  tolls  were  applied  in 
discharging  this  further  debt  and  the  interest  of 
the  money  raisc<l.  This  debt  had  not  been  wholly 
discharged,  and  no  dividend  to  the  proprietors 
had  ever  been  made  : — Held,  that  the  company 
was  beneficially  interested  in  the  tolls  till  their 
capital  was  paid  off,  and  therefore  rateable  as 
occupiers  of  the  bridge.  Reg.  v.  Rlaclffriars 
Bridge  Co.,  1  P.  &  D.  603  ;  9  A.  &  E.  828. 

Bridge  in  the  Hands  of  Pnblio  Commissioners.] 

— The  commissioners  of  works  and  buildings 
were  em])owered  to  construct  a  bridge  at  Chelsea, 
and  to  borrow  money  from  the  treasury  on  an 
assignment  of  the  tolls.  The  commissioners 
were  authorised  to  take  tolls  which  were  to  be 
applied  to  the  payment  of  the  expenses  of  the 
bridge,  then  in  repayment  of  the  sum  borrowed, 
and  when  that  had  been  repaid  there  was  to  be 
no  toll  charged  for  foot-passengers.  There  was 
no  ultimate  appropriation  of  any  surplus : — 
Held,  that  the  commissioners  were  not  liable  to 
be  rated,  as  they  were  in  occupation  of  the 
bridge  as  servants  of  the  Crown,  deriving  them- 
selves no  benefit  from  the  receipt  of  tolls.  Reg, 
V.  APCann,  37  L.  J.,  M.  C.  123 ;  L.  R.  3  Q.  B. 
677;  19  L.  T.  115;  16  W.  R.  985— Ex.  Ch. 
Affirming  9  B.  &  S.  33. 

Bridge  Tested  in  Trustees  for  Benefit  of  Share- 
holders.]— The  property  in  Putney  bridge  was 
vested  in  trustees  to  permit  thirty  shareholders 
to  receive  the  tolls,  and  to  have  the  entire  manage- 
ment of  the  bridge.  The  shareholders  were  as- 
sessed jointly  for  the  relief  of  the  poor  of  Putney ; 
and  the  amount  not  being  paid,  a  summons  was 
issued  to  all  the  shareholders  to  appear  before 
a  magistrate  of  the  district.  A.,  a  shareholder, 
living  at  the  toll-house  on  that  side  of  the  bridge 
which  was  not  within  the  paiish  making  the 
rate,  appeared  in  pursuance  of  the  summons 
served  on  him,  but  refused  to  pay  the  whole 
amount  of  the  assessment,  whereupon  applica- 
tion was  made  to  the  magistrate  to  grant  a  dis- 
tress warrant,  which  he  refused  to  do : — Held, 
that  the  shareholders  were  properly  aaseased,  and 
that  the  rule  must  be  made  absolute  for  a  man- 
damus to  the  magistrate  to  issue  a  distress 
warrant  to  levy  on  the  goods  of  A.  for  the  assess- 
ment due  from  all   the  shareholders,     Reg.  v. 
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Paynter,  1  New  Sess.  Cas.  631 ;  7  Q.  B.  255  ;  14 
L.  J.,  M.  C.  179  ;  9  Jur.  877. 

Land  occupied  in  Two  Parishes — Toll  taken  in 
One.] — A  bridge  was  erected  over  a  navigable 
river  pursuant  to  an  act  of  parliament.  The 
proprietors  purchased  on  each  side  of  the  river 
in  parishes  A.  and  B.  land  on  which  they  erected 
a  pier  and  an  abutment.  They  were  authorised 
to  erect  toll-gates,  and  to  take  certain  tolls, 
before  any  foot-passenger  should  be  permitted  to 
pass  or  return  over  or  through  the  bridge.  The 
proprietoi-s  ttxik  tolls  at  one  side  of  the  bridge 
only,  in  parish  A. : — Held,  that  they  were  rate- 
able for  the  land  occupied  by  them  in  parish  B. 
Jtexy.Bame*,  1  B.  &  Ad.  113;  8  L.  J.  (0.8.) 
M.  C.  115. 

The  owner  of  a  bridge  resting  on  piles  driven 
into  the  soil,  one  end  of  which  was  in  the  parish 
of  A.,  and  the  other  in  the  parish  of  B.,  in  which 
parish  was  situate  the  toll-house,  is  rateable  for 
an  occupation  of  land  in  A.,  pro  rata,  although 
the  road  over  the  bridge  was  repaired  by  other 
persons.  Reg.  v.  SalUhnry  (^MarquU^^  8  A.  &  £. 
716 ;  3  N.  &  P.  476  ;  7  L.  J.,  M.  C.  110. 

By  two  local  acts,  a  company  was  authorised 
to  erect  a  bridge  across  the  Thames,  from  H.  to 
B.,  and  to  make  roads  and  approaches,  and  main- 
tain them  at  their  own  expense  ;  and  to  erect 
toll-gates  and  to  collect  a  portion  of  the  tolls  on 
the  roads  for  the  roads  alone,  and  the  remainder 
on  the  bridge  ;  or  to  take  the  whole  toll  for  the 
bridge  and  roads  in  one  sum,  and  at  any  part  of 
the  bridge  or  roads.  Half  of  the  bridge  was  to 
be  deemed  to  be  in  H.  and  half  in  B.  In  pur- 
suance of  the  acts  the  company  erected  a  bridge 
and  formed  roads  and  approaches,  and  took  the 
tolls  at  a  toll-house  at  the  entrance  on  the  bridge 
in  H.  : — Held,  that  the  net  rateable  value  of  the 
bridge,  the  expenses  incidental  to  the  roads  and 
approaches,  including  the  rates  to  which  they 
were  liable,  being  deducted,  was  to  be  divided 
between  H.  and  B.  in  equal  moieties.  Iteff.  v. 
MammertmUh  Brldgf.  Co,,  3  New  Sess.  Cas.  424  : 
15  Q.  B.  369  ;  18  L.  J.,  M.  C.  85  ;  13  Jur.  190. 

LiabiUty  for  Bridges  as  <«BnUdings."]~By 
a  paving  act,  commissioners  were  to  rate  all 
"  houses,  shops,  warehouses,  coach  -  houses, 
stables,  cellars,  vaults,  buildings  and  tenements," 
and  the  rates  "  upon  or  in  respect  of  any  chapel, 
meeting-house,  hospital,  school  or  other  public 
building,  or  any  garden,  wall,  yard  or  void  space 
of  ground,  should  be  ascertained  according  to 
the  number  of  square  yards  of  pavement  paved, 
&c.,  belonging  to  such  chapel,  to  the  middle  of 
the  street  on  which  the  same  should  abut ;  but 
so,  nevertheless,  as  that  no  rate  or  assessment 
should  be  laid  upon,  or  so  collected,  or  received 
for  or  in  respect  of  any  wall,  garden,  yard,  or 
void  space  of  ground,  unless  the  space  should 
abut  upon  or  front  some  street,  &c.,  to  be  paved." 
A  railway  company  was  recjuired  to  build  and 
for  ever  aft^r  keep  in  repair  a  bridge  over  their 
railway,  with  a  brick  wall  at  each  side  thereof, 
at  a  spot  where  their  railway  intersected  a  public 
street  or  road,  which  was  paved  or  repaired  under 
the  local  act.  The  land  upon  which  that  part  of 
the  railway  was  constructed  and  the  bridge 
erected  was  conveyed  to  the  company  in  fee  by  a 
former  owner,  with  a  reservation  of  the  use  and 
enjoyment  of  the  bridge.  The  surface  of  the 
bridge  was  paved  by  the  local  commissioners  : — 
Held,  that  the  company  was  liable  to  be  assessed 
under  57  Geo.  3,  c.  xxix. ;  for  although  the  bridge 


was  not  a  public  building  within  the  meaning  of 
that  act,  the  company  was  rateable  in  respect  of 
the  side  walls,  under  the  description  of  '•  dead 
walls."  Arnell  v.  L.  Ji'  iV.  W.  Ry.,  12  C.  B.  697. 
By  a  local  act,  commissioners  are  empowered 
to  view  any  street,  square  or  other  public  passage 
or  place  (within  the  limits  of  the  act)  which  now 
is  or  hereafter  may  be  built  upon  or  in  building  ; 
and  if  of  opinion  that  the  foot  and  carriage  ways 
are  fit  to  be  levelled  and  paved,  to  give  notice  to 
the  owner,  proprietor  or  lessee  of  any  such  land, 
ground,  house,  .  .  .  tenement  or  hereditament, 
situate  in  any  such  street,  square,  or  other  passage 
or  place,  to  meet  and  compound  with  them  for 
the  paving,  4:c.,  of  such  foot  and  carriage  ways  ; 
and  in  default  of  the  owner  compounding,  the 
occupier  of  the  premises  may  do  so,  and  deduct 
the  composition  money  from  the  rent.  The 
defendants  were  owners  of  a  canal  within  the 
limits  of  the  act,  over  which  they  had  built  a 
bridge,  as  required  by  their  private  act :  the 
bridge  was  of  brick,  having  brick  walls  four  or 
five  feet  high  on  each  side,  and  was  a  public 
highway,  and  connected  two  public  streets,  the 
houses  of  which  were  built  up  to  either  end  of 
the  bridge  : — Held,  that  the  defendants  were  not 
liable  to  compound  for  paving  the  bridge,  as  it 
was  not  within  the  meaning  of  the  act,  not  being- 
''  a  place  or  passage  built  upon  or  in  building.'' 
Arnell  v.  RetjenVs  Canal  Co,,  14  C.  B.  564  j  2a 
L.  J.,  C.  P.  155  ;  18  Jur.  632  ;  2  W.  R.  457. 

14.  Canals. 

Principle  of  Assessment.] — Unless  there  i» 
some  clause  of  exemption  in  the  acts  of  parlia- 
ment by  which  the  canal  is  governed,  land  taken 
for  the  purpose  of  a  canal  will  be  rateable  not 
according  to  the  value  of  the  land  when  taken ^ 
but  according  to  the  value  acquired  from  its- 
having  been  used  as  a  canal.  Rex  v.  (rrand  Junc- 
tion Canal  0#.,  1  B.  &  Aid.  289  ;  19  R.  R.  316. 
S.  P.,  Rex  V.  St.  Peter  the  Great,  5  B.  &  C.  473  ; 
8  D.  &  R.  331. 

Statutory  Proyisions  — -  Same  Proportion  aa 
Adjacent  Property.] — By  a  private  act  of  Geo.  3 
it  was  provided  that  a  canal  company  should 
from  time  to  time  be  rated  to  all  parliamentary 
and  parochial  taxes,  in  respect  of  the  lands  and 
grounds  already  purchased  or  taken,  or  to  be  pur- 
chased or  taken,  and  all  warehouses  or  other 
buildings  to  be  erected  by  the  company,  in  the 
same  proportion  as  other  lands,  grounds  and  build- 
ings lying  near  the  same  are  or  shall  be  rated,, 
and  as  the  same  lands,  grounds  and  buildings  would 
be  rateable  in  case  they  were  the  property  of  indi- 
viduals in  their  natural  capacity.  Land  was  pur- 
chased by  the  company,  and  the  canal  was  made 
with  towing-paths  and  lock-houses  and  buildings 
attached  thereto  ;  subsequently  a  railway  was 
made  on  land  lying  near  the  canal,  running- 
parallel  with,  and  in  one  place  crossing,  the 
canal.  Buildings  were  erected  on  much  of  the 
bind  lying  near  the  canal,  and  portions  of  such 
lands  were  converted  into  gardens  for  water- 
cresses,  and  otherwise  greatly  improved  in  value.- 
In  1848,  the  company  adopted  the  8  &  9  Vict, 
c.  42,  and  commenced  business  as  carriers  on 
their  own  account  on  the  canal  : — Held,  first,, 
that  the  land  occupied  by  the  canal  was  to  be 
rated  in  the  same  proportion  as  the  open  land 
lying  near,  the  value  of  which  might  be  increased 
from  time  to  time  by  circumstances ;  and  the 
buildings  belonging  to  the  company  in  the  same 


1627 


EATES  AND  RATING— P<?r»on«  and  Property  Liable. 


1628 


pr<.)portion  as  the  buildings  lying  near.  Grand 
Jutiction  Canal  Co.  v.  Hemel  Hempntead  Ocer- 
teen,  40  L.  J.,  M.  C.  25  ;  L.  R.  6  Q.  B.  173  ;  24 
L.  T.  228  ;  19  W.  R.  443. 

Held,  secondly,  that  the  land  occupied  by  the 
oanal  lying  near  the  railway  was  not  to  be  rated 
in  proportion  to  the  improved  value  of  land  with 
a  railway  upon  it.     Jh. 

Held,  thinlly,  that  the  rateable  value  of  the 
canal  under  the  private  act  was  not  affected  by 
reason  of  the  company  carrying  on  the  business 
of  caiTiers.    Ih. 

By  a  local  act  of  1 793,  a  canal  company  was 
to  be  rated  in  respect  of  their  lands  and  grounds, 
and  all  warehouses  and  other  buildings,  in  the 
same  proportion  as  other  lands,  grounds,  and 
buildings  lying  near  the  same  were  rated.  Near 
the  offices,  machine-houses,  wharf,  canal,  towing- 
path,  and  premises,  for  which  the  company  was 
rated  in  a  parish,  were  pieces  of  vacant  land,  a 
piece  of  garden  ground,  and  sets  of  premises 
consisting  of  warehouses  or  gasometers,  and  also 
of  yards  and  wharves  used  therewith  : — Held, 
that  the  wharf,  canal,  and  towing-path  of  the 
canal  company  ought  not  to  be  rated  in  the  same 
proportion  as  the  neighbouring  piece  of  garden 
ground  ;  nor  as  if  it  were  land  occupied  by  the 
canal  company,  8up}>06ing  no  canal  to  exist ;  but 
that  the  land  u{)on  which  the  neighbouring  sets 
of  premises  stood  ought  to  be  calculated  in  the 
proportion.  Warwick  and  Birmingham  Canal 
Co.  V.  Birmingham  Union^  27  L.  T.  487. 

A  canal  act  directed  that  the  company  should 
be  rated  for  their  lands  in  the  proportion  as  other 
lands  lying  near  the  same  were  rated : — Held, 
that  they  were  to  be  rated  for  their  lands  at  the 
same  value  as  other  adjacent  lands  used  for  agri- 
cultural or  garden  purposes,  and  not  at  the  value 
of  adjacent  lands  let  or  capable  of  being  let  on 
building  leases.  i2e^.  v.  Grand  Junction  Canal, 
7  W.  R.  597. 

By  a  canal  company's  special  act,  it  was  pro- 
vided that  the  lands  of  the  company,  whether 
■covered  with  water  or  not,  and  also  all  dwelling 
houses,  wharves,  warehouses,  lock  houses,  and 
•other  houses  of  the  company,  should  be  rateable  ; 
the  lands  according  to  their  quantity  and  quality, 
and  the  dwelling  houses,  6:c.,  according  to  the 
Tiature  and  respective  uses,  dimensions  and 
•descriptions  thereof ;  and  should  be  charged 
and  assessed  in  like  manner  as  lands  of  a  like 
quality,  and  dwelling  houses,  &c.,  of  a  like  and 
similar  size,  nature,  dimension  or  description  in 
the  respective  parishes  where  the  same  should  be 
situate,  were,  or  should  be  a.ssessed  or  charged. 
The  lands  adjoining  the  canal  were  all  built 
upon,  and  the  assessment  committee  sought  to 
assess  the  canal  and  towing  path  on  the  following 
principle.  They  assumed  the  area  occupied 
thereby  to  be  covered  by  buildings  similar  in 
rateable  value  to  the  buildings  adjoining  the 
•canal,  allowing  for  necessary  roads,  access,  &c., 
and  then  took  a  proportionate  part  of  such  rate- 
Able  value  as  representing  the  rateable  value  of 
the  lands  so  covered  as  distinguished  from  the 
buildings : — Held,  that  the  canal  ought  to  be 
rated  in  like  manner  as  land  of  the  like  quality 
in  the  parish  uncovered  with  buildings,  the  value 
of  which  might  be  increased  from  time  to  time 
by  circumstances,  and  that  the  mode  of  assess- 
ment proposed  by  the  assessment  committee  was 
therefore  incorrect.  Bcgenfs  Canal  Co.  v.  St. 
Pancras  AsseMnwnt  Committee,  47  L.  J.,  M.  C. 
37  ;  8  Q.  B.  D.  73 ;  37  L.  T.  637  ;  26  W.  R. 
:281. 


An  act  incorporating  a  canal  company  pro- 
vided that  the  company  should  from  time  to 
time  be  rated  to  all  parliamentary  and  parochial 
rates  and  assessments  for  and  in  respect  of  the 
lands  and  grounds  to  be  purchased  or  taken  by 
the  company,  in  the  same  proportion  as  other 
lands  lying  near  the  same  are  or  shall  be  rated, 
and  as  the  same  lands  and  grounds  so  to  be  pur- 
chasetl  or  taken  would  be  rateable  in  case  the 
same  were  the  property  of  individuals  in  their 
natural  capacity.  In  pursuance  of  the  act,  the 
company  purchased  lands  and  made  the  canal 
At  that  time  the  lands  adjoining  those  so  pur- 
chased were  let  for  use  as  mere  land  ;  but  they 
afterwanis  greatly  increased  in  value,  and,  at 
the  time  that  the  rate  appealed  against  was 
made,  were  extensively  built  over,  and  worth, 
if  let  for  the  purpose  of  being  built  on,  (id. 
per  annum  the  square  yard.  The  average  rate- 
able value,  at  the  time  of  making  the  rate,  of 
the  nearest  land  to  the  canal,  which  was  then 
still  used  as  mere  land,  was  about  3Z.  per  acre 
per  annum.  Upon  other  lands  adjoining  the 
canal,  whan'es,  yards  and  buildings  had,  before 
then,  been  erected,  the  average  rateable  value  of 
which  was  then  od.  the  square  yard : — Held,  that 
the  company  was  not  rateable  in  proportion  only 
to  the  rateable  value  of  the  whole  of  the  lands 
adjoining  ihe  canal,  considered  as  mere  land ;  but 
that  the  true  principle  of  their  lateability  was 
that  the  adjoining  land  covered  with  buildings 
should  be  brought  into  hotchpot  with  adjoining 
lands  of  other  descriptions,  and  that  the  company 
should  be  rated  for  the  lands  occupie<l  by  the 
canal,  according  to  the  aggregate  value,  at  the 
time  of  making  the  rate,  of  the  whole  land 
brought  into  hotchpot ;  the  value  being  the  rent 
which  a  tenant  from  year  to  year  would  give  for 
the  whole ;  in  estimating  which,  regard  was  to 
be  had  to  that  portion  of  the  rent  ])aid  by 
the  tenant  of  any  buildings  standing  on  the  land, 
which  he  might  be  supposed  to  pay  in  respect 
of  its  site,  as  enhanced  in  value  beyond  the 
uncoveixxi  land,  by  being  built  u^Kin.  B^.  v. 
Glamorgawhire  Oinal  Co.,  3  El.  &  El.  186*;  29 
L.  J.,  M.  C.  238  ;  6  Jur.  (N.8.)  1146  ;  2  L.  T.  694 ; 
8  W.  R.  690. 

By  8  &  4  Will.  4,  c.  90  (Lighting  and  Watch- 
ing Act),  s.  33,  the  owners  and  occupiers  of 
houses,  buildings  and  property  (other  than 
land)  rateable  to  the  relief  of  the  poor  in  any 
parish,  shall  be  rated  at  a  rate  in  the  pound 
three  times  greater  than  that  which  the  owners 
and  occupiers  of  land  shall  be  rated  at  for  the 
purposes  of  that  act.  A  company  was  possessed 
of  a  canal  and  a  towing-path,  bridges,  and  a  dry 
dock,  lined  with  masonry,  used  for  repairing  the 
canal  boats  : — Held,  that  "  pn>perty "  meant 
things  ejusdem  generis  with  houses  and  build- 
ings, and  did  not  include  a  canal  and  a  towing- 
path  ;  that  the  bridges  and  dry  dock  were 
accessories  to  the  canal,  and  must  be  considered 
part ;  and  that  the  whole  ought  to  be  rated  as 
land.  Beg.  v.  .Ycath  Canal  Co.,  40  L.  J.,  M.  C. 
193  :  L.  R.  6  Q.  B.  707. 

The  possessors  of  canal  property,  consisting  of 
the  canal,  towing-path  and  waithouscs  and  offices 
adjacent,  are  to  be  assessed  upon  the  same  prin- 
ciple as  the  occupiers  of  land.  Bex  v.  Bridge- 
water  TrvMteett.  4  M.  &  Ry.  143  ;  9  B.  &  C.  68  :  7 
L.  J.  (0.8.)  M.  C.  81. 

A  canal  company,  being  rateable  as  occupiers 
of  land,  can  only  be  rated  by  the  same  estimate 
as  the  other  land  in  the  parish,  namely,  accord- 
ing to  the  value  of  their  tolls,  to  be  let  by  the 
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jear.    Bex  v.  Oxford  Xarigation  Co.,  6  D.  &  R. 
86  ;  4  B.  4;  C.  76 ;  3  L.  J.  (0.8.)  K.  B.  168. 


ImproYemeiit  of  Land  bj  Uie  of  Canal.] — 


An  act  directed  that  a  canal  company  should  be 
rated  for  all  lauds  and  buildings  in  the  same 
proportion  as  other  lands  and  buildings  lying 
near  the  same,  and  as  the  same  would  be  rate- 
able if  they  were  the  property  of  individuals  in 
their  natural  capacity  ;  and  a  subsequent  act 
directed  thnt  all  rates  and  assessments  upon  the 
personal  estate  of  the  company  should  be 
assessed  in  every  parish  in  proportion  to  the 
length  of  the  canal  in  such  parish  : — Held,  that 
the  company  was  liable  to  be  rated  for  their 
lands  and  buildings  only  at  the  same  value  as 
other  adjacent  lands,  and  not  acconling  to  the 
improved  value  derived  from  the  land  being 
used  for  the  purposes  of  the  canal.  Ilex  v. 
Grand  Junction  Canal  Co.,  1  B.  &  Aid.  289  ;  19 
K.  R.  316. 

An  act  of  parliament  (33  Geo.  3,  c.  121)  pro- 
vided that  the  company  of  proprietors  of  the 
Dudley  Canal  Navigation  should  from  time  to 
time  be  rated  in  respect  of  the  land  and  grounds 
taken  and  used  bv  them,  and  warehouses  and 
buildings  erected,  or  to  be  erected,  by  them,  as 
other  lands,  grounds  and  buildings  lying  near 
their  canals  and  collateral  cuts,  were  or  should 
be  rated  : — Held,  that  this  clause  was  not  to  be 
construed  retrospectively,  so  as  to  be  applicable 
to  the  works  made  previously  to  the  passing  of 
the  statute ;  the  latter  were  rateable  according 
to  the  improved  value  derived  from  tonnage  dues. 
Jlex  v.  Dudley  Canal  Co.,  7  D.  &  R.  466. 

By  a  clause  in  a  canal  act,  tolls  were  not  to 
be  rated,  and  the  company  was  to  be  rated  from 
time  to  time  for  and  in  respect  of  the  lands 
taken,  and  the  warehouses  and  other  buildings 
to  be  erected  by  the  company,  "  in  the  same  pro- 
portions as,  but  not  at  any  higher  value  or 
improved  rent  than  other  lands,  grounds  and 
buildings  lying  near  or  adjacent  thereto,  are  or 
shall  for  the  time  being  be  rated,  and  as  the 
lands,  warehouses  and  other  buildings  so  taken 
and  erected  would  have  been  rateable  in  case  the 
same  had  been  continued  in  their  former  state, 
and  not  been  used  for  the  purpose  of  the  naviga- 
tion " : — Held,  first,  that  the  proper  mode  of 
laying  a  poor-rat^  on  the  company  was  accord- 
ing to  the  fluctuating  value  of  adjacent  lands 
and  buildings,  and  not  according  to  their  value 
at  the  time  of  the  formation  of  the  canal ;  and, 
secondly,  that  the  increased  value  was  to  be 
taken  for  the  time  being,  from  whatever  source 
it  might  arise,  and  not  that  the  inci'ease  arising 
from  the  canal  itself  was  to  be  omitted.  Jlex  v. 
Monmoutluthire  Canal  Xarigat'wn  Co.,  5  N.  &  M. 
68  ;  3  A.  &  K.  619  ;  1  H.  &  W.  464. 

By  an  act  for  making  a  navigable  communica- 
tion between  two  places,  a  company  was  formed, 
and  authorised  to  purchase  lands.  The  act  then 
directed  that  the  company  should  be  rated  and 
charged  to  all  parliamentary  and  parochial  taxes, 
rates  and  assessments  for  any  lands  to  be  pur- 
chased or  taken,  or  warehouses,  or  any  other 
buildings  to  be  erected  by  them  in  purauance  of 
that  act,  in  the  same  proportion  as  other  lands 
and  buildings  adjoining  to  or  lying  near  the 
same  : — Held,  that  the  company  was  liable  to  be 
rated  for  their  lands  and  buildings  at  the  same 
value  as  other  adjacent  lands  and  buildings,  and 
not  according  to  the  improved  value  derived 
from  their  being  used  for  the  purposes  of  the 
navigation.    Rex  v.  Chelmtn*  and  Blackwater 


Navigation  Co.,  2  6.  &  Ad.  14  ;  9  L.  J.  (O.S.)  M.  C. 
125. 


Leaao    to    Railway    Company— Annual 


Eent.] — In  pursuance  of  an  act  of  parliament  a 
canal  company  gmntetl  a  lease  in  perpetuity  of 
their  undertaking  to  a  railway  company,  under 
the  provisions  of  which  a  canal,  part  of  their 
undertaking,  was  worked  and  managed  by  a  joint 
committee  in  the  name  of  the  canal  company, 
and  was  worked  by  the  railway  company,  and 
the  railway  company  made  up  to  the  share- 
holders of  the  canal  company  the  deficiency  in 
the  earnings  of  their  undertaking  in  accordance 
with  the  guarantee  in  the  lease  of  the  payment 
of  certain  rents  or  sums  of  money  in  the  nature 
of  rent : — Held,  that  the  annual  rent  or  sum  of 
money  received  by  the  canal  company  from  the 
railway  company  under  the  lease  was  not  to  be 
taken  into  account  in  determining  the  rateable 
value  of  the  canal.  Reg,  v.  Lajfley  O'Cei'tseers^ 
9  B.  &  S.  568. 


Dednction  of  Sxpeniei.]—In  fixing  the 


amount  of  a  rate  on  a  canal  company,  the  sum 
paid  by  the  proprietors  for  poor-rate,  the  expense 
of  collecting  the  tolls,  of  repairing  the  banks  of 
the  canal,  and  of  supplying  it  with  water,  ought 
to  be  deducted  from  the  gross  profits.  Rex  v. 
Oxfffrd  Canal  O/.,  5  M.  &  Ry.  100  ;  10  B.  &  C. 
163  ;  8  L.  J.  (0.8.)  M.  C.  62. 

When  ToUi  on  Part  of  Canal  exomptfirom 


Bateability.] — Where  goods  are  carried  along 
two  different  lines  of  canal,  one  of  which  is  by 
statute  exempted  from  being  rated  in  respect  of 
the  tolls,  and  the  other  not ;  though  the  voyage 
happen  to  finish  on  the  unexempted  line,  yet  the 
canal  company  shall  not  be  rated  for  more  than 
such  proportion  of  the  tolls  as  accrued  in  respect 
of  the  carriage  along  the  unexempted  line.  And 
the  toll  arising  in  respect  of  so  much  per  ton  per 
mile  is  to  be  rated  only  for  so  many  miles  as  the 
goo<is  were  carried  along  the  unexempted  line. 
And  where  the  act  directs  that  the  tolls  should 
be  exempt  from  any  taxes,  rates,  &c.,  other  than 
such  as  the  land  which  should  be  used  for  the 
purpose  of  the  navigation  would  have  been  sub- 
ject to  if  the  act  had  not  been  made,  that  goes 
to  exempt  the  tolls,  qua  tolls,  altogether  from 
being  rated  in  respect  of  the  line  so  exempted, 
leaving  the  land  rateable  as  before.  Rex  v. 
Leeds  and  Livtrjwol  Canal  Co.,  6  East,  325. 

Aisoisment  of  differont  Parts  of  Canal  Pro- 
perty.]— A  company  was  the  owner  of  a  canal 
and  premises,  such  as  wharves,  engine-house  and 
reservoirs.  The  assessment  to  the  poor-rate  upon 
the  wharves  was  made  upon  the  whole  area,  each 
taken  as  a  whole,  on  wharf,  land  and  buildings, 
with  fixtures  and  machinery  attached,  and  deriv- 
ing some  additional  value  from  the  capacity  of 
being  applied  to  such  purposes  as  those  of  a 
canal  company.  As  regarded  the  engine-house, 
that  was  assessed  at  the  rent  which  it  was  con- 
sidered reasonable  for  the  company  to  pay  from 
year  to  year.  As  regarded  the  canal  proper,  it 
was  assessed  to  the  gross  receipts  along  the  whole 
line  of  the  canal,  allowing  certain  deductions 
for  repairs,  salaries,  tenants'  profits,  &c.  As 
regardetl  the  reservoirs,  these  were  assessed  as 
land  independently  of  their  contributing  to  the 
earnings  of  the  canal : — Held,  that  the  principle 
of  assessment  was  correct.  JBlmiingham  Canal 
Navigation  Co,  v.  Birmingham  Overseers,  19 
L.  T.  311. 
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A  canal  company  is  rateable  in  each  and  every 
parish  through  which  its  canal  passes,  as  an 
occupier  of  land  covered  with  water.  Rex  v. 
Trent  and  Mersey  Catuil  Co.,  2  D.  &  R.  752  ;  1 
B.  k.  C.  545. 

The  proprietors  of  a  canal  navigation  are  in 
general,  and  when  there  is  an  act  of  parliament 
dii*ecting  otherwise,  to  be  rated  in  proportion  to 
the  protits  derivetl  from  the  use  of  that  part  of 
the  canal  situate  within  the  parish  for  which  the 
rate  is  imposed.  B^ex  v.  Dudley  Canal  Nari- 
gation  Proprietors,  1  M.  &  Ry.  20  ;  7  B.  &  C.  236  ; 
6  L.  J.  (O.s.)  M.  C.  3  :  31  R.  R.  181. 

The  tolls  payable  for  passing  through  locks 
belonging  to  a  canal  company  are  rateable  wholly 
in  the  parish  in  which  the  locks  are  situate.  R^x 
v.  Lower  Mittan,  4  M.  &  Ry.  711  ;  9  B.  &  C.  810  ; 
8  L.  J.  (0.8.)  M.  C.  57. 

A  navigation  act  em|)Owere<l  the  proprietor  to 
take  80  much  per  mile  per  ton  for  all  goods 
carried  along  the  canal : — Held,  that  they  were 
rateable  for  the  tolls  in  the  different  parishes 
where  the  tolls  became  due,  that  is,  where  the 
respective  voyages  finished,  though  for  conve- 
nience they  were  authorised  to  collect  the  tolls 
where  they  pleased,  and  did  collect  them  in 
other  parishes.  Rex  v.  Stafford  and  Worcester 
Canal  Nacigatlon,  8  Term  Rep.  340. 

Where  a  canal  runs  through  several  parishes,  a 
rate  in  one  should  be  in  projxjrtion  to  the  earn- 
ings in  that  parish,  not  in  proportion  to  the 
length  of  the  part  of  the  canal  there.  Rex  v. 
Kingswinford,  1  M.  &  Ry.  20 ;  7  B.  &  C.  236  ;  6 
L.  J.  (0.8.)  M.  C.  3  ;  31  R.  R.  181.  S.  P..  Rex  v. 
Cfiaplhi,  1  B.  &  Ad.  926  ;  9  L.  J.  (O.S.)  M.  C.  121. 

Under  a  Local  Act— Conitmetioii,] — By 


a  local  act  a  canal  company  was  incorporated, 
and  power  was  given  to  the  company  to  hohl 
lands,  without  restriction  as  to  amount  or  locality, 
and  to  take  lands,  and  to  form  a  canal  in  enume- 
rated parishes,  amongst  which  H.  was  not.  By 
8.  101,  lands  of  the  company  were  to  be  rated 
like  other  lands  of  a  like  quality  in  the  same 
parishes.  Subsequently,  landa*  were  purchased 
in  the  parish  of  H.,  in  the  name  of  a  trustee,  and 
occupied  by  the  company  as  a  reservoir  : — Held, 
that  the  section  was  prospective,  and  applied  to 
all  lands  acquired  by  the  company,  and  that  the 
lands  in  H.,  the  fee  of  which  was  in  another 
party,  but  which  were  substantially  occupied  by 
the  company,  were  to  be  rated  as  other  lands  of 
a  like  quality  in  the  parish  of  H.  Regents  Canal 
Co,  V.  Ilendon  Overseers,  6  EL  &  Bl.  852  ;  3  Jur. 
(N.S.)  208  :  4  W.  R.  743. 

A  local  act  enacted  that  a  canal  company 
should  be  rated  to  all  parliamentary  and  local 
taxes  and  assessments  for  its  lands  and  buildings 
in  the  same  projiortion  as  other  lands  and  build- 
ings lying  near  and  as  the  lands  and  buildings 
would  be  rateable  if  they  were  the  property  of 
individuals  : — Held,  that  a  parish  in  Bucking- 
hamshire was  to  be  assessed  to  the  county  rate 
on  an  estimate  on  which  the  company's  lands  and 
buildings  were  assessed  as  directed  by  the  statute. 
Reg.  V.  Aylesbvry  with  Walton,  9  Q.  B.  261  ; 
4  Railw.  Cas.  315. 

Deduction  of  Szpenies.] — In  assessing  a 


canal  passing  through  several  townships,  and 
having  locks  and  other  works  in  the  particular 
township,  the  expenses  of  repairing  and  main- 
taining those  locks  and  works  are  not  to  be 
deducted  from  the  gross  earnings  of  the  canal  of 
that  township,  but  only  such  proportion  of  the 
whole  expenses  of  repairing  and  maintaining  the 


locks  and  works  on  the  entire  canal  as,  upon  an 
apportionment  on  the  mileage  principle,  would 
attach  to  that  township.  Reg.  v.  Corentry  Canal 
Xavigation  Co.,  1  El.  &  El.  572  ;  28  L.  J.,  M.  C. 
102  ;  5  Jur.  (N.S.)  862. 

Ezdneiye  Oconpation— Ancient  Siyer  fonned 
into  a  Canal,  with  New  Cnti,  Channeli,  Locki, 
ftc— Towing-path.]— By  virtue  of  a  series  of 
private  acts  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company  were  empowered  to 
tlredge  and  cleanse  the  river  Dun,  and  otherwise 
to  maintain  it  with  locks,  new  cuts,  channels, 
canals,  and  towing-paths  made  in  connection 
with  it,  navigable  for  large  boats,  and  to  exact 
toll  in  respect  of  all  craft  except  pleasure  boats 
conducted  along  the  river  and  the  artificial  cuts. 
The  railway  company  having  been  rated  to  the 
relief  of  the  poor  in  respect  of  the  river  and 
artificial  cuts,  &c.,  in  ten  parishes  of  the  respon- 
dent union,  objected  that  they  ought  not  to  be 
rated  in  respect  of  the  natural  river  course,  or 
the  towing-paths  on  the  banks  thereof,  on  the 
ground  that  they  had  there  only  an  easement  or 
right  of  way,  and  had  not  exclusive  possession^ 
either  as  owners  or  occupiers  : — Held,  that  they 
were  liable  to  be  rated  in  respect  of  the  natural 
river  course,  but  that  they  were  liable  in  respect 
of  the  towing-paths  as  exclusive  occupiers,  irre- 
spective of  the  question  whether  or  not  they  were 
owners  of  the  soil.  Manchester,  Sheffield,  and 
Lincolnshire  Ry.  v.  Doncaster  Union,  69  L.  T. 
350  ;  57  J.  P.  792. 

Exemption  of  Land  from  Batei.] — ^Where  a 
statute  empowered  the  proprietors  of  a  canal  to 
make  rates  in  respect  of  vessels,  and  expressly 
exempted  such  rates  from  all  taxes,  rates,  &c. : — 
Held,  that  the  land  occupied  by  the  canal  was  also 
thereby  exempted.  Rex  v.  Calder  and  Ilebble 
Xavigation  Co.,  1  B.  &  Aid.  263.  S.  P.,  Erewash 
Canal  v.  Eastwood,  4  W.  R.  494. 

15.  Watebwobks. 

AisoMment  —  Profitable  Oconpation.  ]  —  The 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
was  applied  to  the  city  of  Worcester,  and  the 
corporation  of  Worcester  became  the  local  board 
of  the  city,  and  for  the  purposes  of  supplying- 
ihe  sanitary  requirements  of  the  city  took  land, 
and  erected  waterworks  thereon,  in  a  portion 
of  the  parish  of  Claines,  which  was  within 
the  municipal  boundary  of  the  city.  The  parish 
of  Claines  forms  part  of  the  Droitwich  Poor 
Law  Union,  and  its  area  is  partly  without  and 
partly  within  the  city  of  Worcester,  but  for  poor- 
law  purposes  is  distinct  and  separate  from  the 
city.  The  city  was  supplied  with  water  from 
these  works,  and  the  corporation  fixed  a  rate  of 
fourpence  in  the  pound  per  annum  on  the  net 
annual  value  of  the  dwelling-houses  supplied 
with  water  for  domestic  purposes,  and  made 
an  additional  charge  for  water  used  for  trade 
and  other  8|)ecial  pur|)oses,  and  a  certain  rate 
for  water  supplied  by  meter.  These  prices  were 
fixed  with  a  view  to  the  sanitary  improvement 
of  the  city  and  not  as  a  commercial  transaction, 
and,  in  fact,  left  but  little  profit  above  the  actual 
cost  of  supply.  In  the  case  of  small  tenements, 
the  charge  was  still  further  reduced.  The  sums 
charged  for  domestic  purposes  would,  where  the 
rent  of  the  house  was  twenty  pounds  or  less,  be 
less  than  twopence  per  week,  to  which  limit 
they  were  permitted  to  rate  by  11  &  12  Vict, 
c.  63,  8.  76.    In  the  other  cases  the  statute  did' 
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not  limit  the  rate  to  any  particular  sam  : — 
Held,  that  the  rateable  value  of  the  waterworks 
was  to  be  assessed  on  the  profitable  occupation, 
as  it  was  in  fact,  and  not  on  what  it  might  be  in 
the  hands  of  a  trading  company  without  restric- 
tions. Woreejfter  Qtrpuratioji  v.  Droit  wick 
UnUm.  45  L.  J.,  M.  C.  81 ;  34  L.  T.  288  ;  24 
W.  R.  490.  Affirmed,  46  L.  J.,  M.  C.  241  ;  2 
Ex.  D.  49  ;  36  L.  T.  186  ;  25  W.  R.  336— C.  A. 

A  waterworks  company  was  empowered  to  lay 
pipes  in  the  streets,  and  did  lay  pipes  accordingly. 
The  company  was  assessed  to  the  land-tax  as 
holders  of  land  in  a  district  in  which  they  had 
pipes  laid  down,  but  in  which  they  had  no  other 
property : — Held,  that  the  company  was  not 
liable  to  be  assessed  to  the  land-tax  for  the  land 
occupied  by  their  pipes.  CheUea  Waterworks 
Co,  V.  Bowmj,  17  Q.  B.  358  ;  20  L.  J.,  Q.  B.  520  ; 
15  Jur.  1129. 

Where  land  is  occupied  by  a  local  authority 
for  public  purposes  the  land  is  to  be  assessed 
to  the  poor-rate  at  the  rent  which  a  tenant 
would  pay  if  subject  to  the  same  restrictions  as 
are  imposed  upon  the  local  authority.  Therefore, 
where  a  sanitary  authority  occupies  land  and 
works  for  the  purpose  of  supplying  its  town 
with  water,  the  authority  being  precluded  by 
law  from  making  a  profit  out  of  these  works,  the 
rateable  value  of  the  lands  and  works  is  nothing. 
Peterborough  Corporation  v.  Stamford  Unioity 
31  W.  R.  949. 


Land  eoyered  by  Water  and  Land  oeon- 


pied  by  Fipas.]— By  30  &  81  Vict.  c.  113,  s,  17, 
the  occupier  of  any  land  covered  with  water 
.  .  .  shall  pay  to  the  sewer  rate  in  respect  of 
his  property  one-fourth  part  only  of  the  rate  in 
the  pound  payable  in  respect  of  houses  and  other 
property.  A  waterworks  company  was  pos- 
sessed of  a  canal,  of  filter  beds  supported  on  brick 
arches,  and  sometimes  covered  with  water,  at 
other  times  not,  and  of  land  used  for  keeping 
sand  for  the  filter  beds  ;  and  they  also  occupied 
land  by  iron  pipes,  mains,  and  service  pipes  : — 
Held,  that  the  canal  and  the  filter  beds  were 
land  covered  with  water  within  the  meaning  of 
8.  17,  and  ought  to  be  assessed  at  one-fourth  of 
the  amount  to  be  imposed  on  houses ;  but  that 
the  land  used  for  the  purpose  of  keeping  sand, 
and  the  land  occupied  by  iron  pipes,  mains,  and 
service  pipes,  did  not  come  within  that  descrip- 
tion, and  ought  to  be  assessed  at  the  full  value. 
Eist  London  Waterworhs  Co,  v.  Leyton  Sewer 
Anth^rrity,  40  L.  J.,  M.  C.  190  ;  L.  R.  6  Q.  B.  669  ; 
20  W.  R.  95. 

An  act  for  lighting  a  hamlet  empowered  trus- 
tees to  raise  money  by  rate  u|>on  all  persons  who 
should  inhabit,  occupy,  or  enjoy  "  any  messuages, 
tenements,  coach-houses,  stables,  cellars,  vaults, 
houses,  shops,  warehouses,  or  other  buildings, 
tenements  or  hereditaments,  situate  or  being  in 
any  of  the  streets,  squares,  lanes,  or  other  public 
passages  and  places  within  the  said  hamlet,"  so  as 
all  rates  after  the  first  be  laid  upon  all  persons  who 
should  inhabit,  occupy,  or  enjoy  "any  messuages, 
tenements,  coach-houses,  stables,  cellars,  vaults, 
houses,  shops,  warehouses,  or  other  buildings, 
tenements  or  hereditaments,  situate  and  being  in 
such  of  the  streets,  squares,  lanes,  and  other 
public  passages  and  places  only  within  the 
hamlet  as  shall  from  time  to  time  be  lightcKl  by 
virtue  of  this  act "  : — Held,  that  a  waterworks 
company  was  not  rateable  for  their  mains  and 
other  pipes,  plugs  and  apparatus,  fixed  in  the 
ground  and  used  for  the  conveyance  of  water  in 
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the  streets,  roads,  and  public  places  in  the  town, 
as  tenements.  Emt  Loridun  Waterworks  Co.  v. 
Mile  End  Old  Tmvn  Tr^isteen,  17  Q.  B.  512  ;  21 
L.  J.,  M.  C.  49  ;  16  Jur.  121. 

Paving  commissioners  appointed  under  a  local 
act  were  empowered  to  make  rates  upon  all 
persons  who  •'  shall  inhabit,  hold,  occupy,  pos- 
sess, or  enjoy  any  land,  house,  shop,  warehouse, 
cellar,   vault,   or  other  tenements  or  heredita- 
ments within  any  of  the  streets,  &c.,of  a  district : 
such  rate  not  to  exceed  1*.  "Zd.  in  the  pound  of 
the  yearly  rents  or  value  of  such  of  the  lands, 
bouses,  &c.,  situate  in  the  streets,  &c.,  the  greater 
part  of  which  should  be   paved  in  a  certain 
manner,  and  not  to  exceed   Id.  or  6rf.  in  the 
pound  respectively  for  such  of  the  lands,  housas, 
&c.,  situate,  &c.,  the  greater  part  of  which  should 
be   paved  in  a  certain  other  manner,  or  only 
repaved  under  the  act."     Different  assessments 
were  provided  for  public  buildings,  dead  walls, 
and  vacant  ground  adjoining  the  streets,  &c.,  anil 
for  unoccupied  houses.    No  specific  assessment 
was  provided  for  water-pipes  laid  down  in  the 
district.   The  commissioners  in  whom  the  paving 
materials  of  the  streets,  ice.,  were  expressly  ve8te<l, 
were  empowered  to  alter  the  position  of  the  pipc.^ 
belonging  to  any  water  oi*  gas  company  under- 
neath such  streets,  squares,  &c. : — Held,  that  an 
incorporated  water  company,  whose  mains,  pipas, 
and  other  apparatus  were  laid  down  within  the 
district,  was  liable  upder  the  act  to  he  rated  as 
occupiers  of  land.     Reg.  v.  Ea»t  London  Water- 
works Co.,  18  Q.  B.  705  ;  21  L.  J.,  M.  C.  174  ;  16 
Jur.  711. 

Hypothetieal  Tenant  —  Chross  Profits.]  —  The 

total  receipts  of  a  local  board  in  respect  of  water 
rates,  rents,  and  charges  for  a  year  were  6,700/., 
and  the  total  expenditure  debited  to  the  water- 
works account  14,107Z.  To  balance  accounts 
8,404/.  was  transferred  from  the  general  district 
rate  to  the  water  rent  account.  No  part  of  the 
8,404/.  was  a  receipt  in  respect  of  water  rates, 
rents,  or  charges,  nor  was  any  part  appliecl 
towards  working  expenses  ;  but  5,680/.  of  it  was 
applied  to  payment  of  instalments  on  loans,  and 
2,724/.  to  other  purposes.  An  assessment  com- 
mittee had  asses-jed  the  waterworks  at  8,424/., 
made  up  of  the  5,700/.  for  water  rates,  rents,  ami 
charges,  and  2,724/.,  the  difference  between  the 
8,404/.  taken  from  the  district  rate  and  6,680/. 
the  instalment  of  loan.  Upon  a  question  whether 
6,700/.  only  or  that  sum  supplemented  by  2,724/. 
(making  8,424/.)  was  the  correct  figure  to  adopt 
as  a  basis  of  calculation  for  ascertaining  the  rate- 
able value  of  the  works : — Held,  that,  having 
regard  to  the  63rtl  and  71st  sections  of  the  Local 
Act  of  1858,  the  2,724/.  was  not  received  by  the 
local  board  as  an  unconditional  aid,  but  by  way 
of  loan,  and  that  it  was  not  the  less  so  received 
because  the  repayment  was  deferretl  and  con- 
ditional upon  a  contingency  ;  accordingly  that, 
for  the  purpose  of  arriving  at  the  rateable  value 
of  the  waterworks,  the  2,724/.  should  not  be 
included  as  a  receipt  by  a  hypothetical  tenant 
under  conditions  that  made  it  potentially  avail- 
able to  him  as  an  item  of  gross  profit.  Merthyr 
Tydfil  Local  Enard  v.  MeHhyr  Tifdfil  Union, 
HO  L.  J.,  M.  C.  42  ;  [1891 J  1  Q.B.  186;  63  L.  T. 
647  ;  39  W.  R.  255  ;  55  J.  P.  294. 


Deduetion  for  Interest  on  Money  Bor- 


rowed.]— The  appellants  under  an  act  of  parlia- 
ment constructed  a  reservoir  in  the  respondent's 
parish  for  the  supply  of  water  to  mills  situated  on 
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certain  streams.  They  were  authorised  by  thei 
act  to  apply  to  this  purpose  money  subscribed  for 
the  relief  of  sufferers  by  the  bursting  of  a  former 
reservoir,  and  also  to  raise  a  further  sum  on  the 
security  of  rates  to  be  levied  on  the  occupiers  of 
such  mills  in  proportion  to  the  falls  of  water 
occupied  by  them.  The  rates  so  to  be  levied  were 
limited  by  the  act  and  were  appropriated  to  cur- 
rent expenses,  maintenance  of  the  i*eservoir,  pay- 
ment of  interest  on  sums  borrowed,  reserve,  &c. 
The  water  flowed  from  the  reservoir  into  the 
natural  course  of  the  streams  supplying  the 
mills,  nothing  further  having  to  be  done  to  it  by 
the  appellants  after  it  left  the  reservoir.  Some 
of  the  falls  in  respect  of  which  the  rates  were 
payable  were  situated  within  and  others  without 
the  respondent's  parish  : — Held,  that  the  appel- 
lants had  a  beneficial  occupation  of  the  reservoir 
in  respect  of  which  they  were  liable  to  be  rated  ;  in 
estimating  the  rateable  value  they  were  not  en- 
titled to  deduct  the  sum  paid  for  interest  on  money 
borrowed ;  that  the  property  was  not  exempted 
from  rates  by  reason  of  the  appropriation  clause ; 
that  in  estimating  the  rateable  value  the  sums 
recovered  for  rates  payable  in  respect  of  falls 
situate  without  the  parish  should  be  taken  into 
account  as  well  as  those  within  the  parish.  Beg. 
V.  Holnie  lieservairs  Directorg^  10  W.  R.  734. 

DadnotioiL  for  Batei — ^Works  in  Szoeis 


of  SzistingEeqnirements.]— A  waterworks  com- 
pany had  works  extending  over  many  parishes. 
All  the  works  were  in  use  for  the  supply  of  their 
customers,  but  they  were  in  excess  of  the  existing 
requirements  of  the  company,  and  were  created 
for  and  adapted  to  an  increased  supply  in  future 
years.  In  the  calculation  by  which  the  rateable 
value  of  the  mains  and  service  pipes  in  one  of  the 
parishes  supplied  was  to  be  arrived  at : — Held, 
that,  the  whole  of  the  works  being  used  for  the 
purpose  of  distributing  water  as  a  source  of  profit, 
the  whole  of  the  capital  expenditure  must  be 
taken  into  account,  and  not  merely  so  much  as 
would  have  sufficed  to  provide  the  existing  sup- 
ply : — Held,  also,  that  the  deduction  to  be  made 
in  respect  of  the  rates  which  the  hypothetical 
tenant  would  have  to  pay  is  the  amount  of  the 
rates  that  would  be  payable  on  the  sum  at  which 
the  works  ought  to  be  assessed,  and  not  neces- 
sarily the  rates  based  on  the  existing  valuation 
list.  Reg.  V.  Simth  Staffordshire  Waterwarlu  Qk, 
r)5  L.  J.,  M.  C.  88  ;  16  Q.  B.  D.  369  ;  64  L.  T. 
782  ;  34  W.  R.  242  ;  60  J.  P.  20— C.  A. 

Deduetion  for  Eepain — Water-ratof  in 

aid  of  Water-rents  —  Bemnneration  to  Con- 
tractor.]—By  their  special  act,  39  &  40  Vict. 
c.  clxxxv.,  the  appellants,  a  local  board,  were 
empowered  to  make  a  public  water-rate,  but  s.  106 
provided  that  they  should  not  levy  any  higher 
public  water-rate  than  might  be  required  to  dis- 
charge so  much  of  the  expenses  of  maintaining 
the  waterworks  as  the  amount  of  water-rents  and 
other  payments  for  a  supply  of  water  should  not 
be  sufficient  to  discharge  : — Held,  that  in  assess- 
ing the  appellants  to  the  poor-rate  in  respect  of 
their  reservoirs,  pipes,  and  works,  the  amount 
collected  by  means  of  a  water-rate  ought  to  be 
taken  into  account ;  that  a  certain  percentage  on 
the  total  cast  of  the  property  might  be  allowed  for 
wear  and  tear  as  the  "  probable  average  annual 
cost  of  repairs  "  within  the  Parochial  Assessment 
Act  (6  &  7  Wm.  4,  c.  96),  s.  1  ;  and  that  the 
adequate  remuneration  to  a  contractor  for  erect- 
ing the  works  was  not  the  true  measure  of  the 


net  rateable  value  of  the  premises.  Dewsburff 
Waterworks  Board  v.  Penistone  L-Hum,  66  L.  J., 
M.  C.  121 ;  17  Q.  B.  D.  384  ;  64  L.  T.  692  ;  34 
W.  R.  622  ;  60  J.  P.  644— C.  A. 

Oocnpien  of  Bet ervoir — ^Vte  of  Pipei.] — Geo.  1 
granted  to  a  company  a  canal  or  basin  and  an  old 
pond  in  St.  James's-park,  to  be  converted  into 
reservoirs,  and  to  be  used  and  enjoyed  by  them 
as  such,  for  the  purpose  of  supplying  Westminster 
with  water  during  the  royal  pleasure.  Liberty 
was  also  granted  to  them  to  break  up  the  ground 
through  the  park  for  laying  pipes  from  the  old 
pond  and  canal  for  the  purpose  aforesaid,  making 
good  the  ground  so  broken  as  soon  as  possible. 
The  company  took  the  basin  and  pond  in  pur- 
suance of  the  warrant,  and  used  it  accordingly, 
making  a  reservoir,  but  was  never  allowed  to 
alter  or  repair  it  but  under  the  inspection  of  the 
crown  surveyor.  They  paid  no  rent.  The  ranger 
was  rated  for  the  herbage  growing  on  the  snrf^K^ 
of  the  soil  in  the  park,  including  that  under  which 
the  pipes  passed : — Held,  first,  that  the  company 
was  rateable  as  occupiers  of  the  reservoir ;  and, 
secondly,  that  they  were  rateable  for  the  occupa- 
tion of  land  below  the  surface  of  the  soil  by 
their  pipes,  though  the  ranger  was  rated  for  the 
herbage.  Bex  v.  Chelsea  Waterworks  C<«..  2 
N.  &  M.  767  ;  6  B.  &  Ad.  166  ;  2  L.  J.,  M.  C.98. 

Waterworks  ooenpied  nnder  Special  Bnaet- 
ments.] — By  a  local  act  commissioners  were 
empowered  to  erect  waterworks  for  the  purpose 
of  supplying  water  for  watering  the  streets,  used 
in  case  of  fires,  and  other  public  purposes,  in 
Liverpool,  and  to  levy  a  rate  on  the  borough  for 
the  expenses  thereof.  The  act  contained  express 
prohibitions  against  using  this  water  for  domestic 
purposes.  The  commissioners  erected  waterworks 
in  an  adjoining  township  of  West  Derby.  By 
subsequent  acts  the  property  and  powers  of  these 
commissioners  became  vested  in  the  corporation 
of  Liverpool.  Water  was  supplied  in  Liverpool 
for  domestic  pur^xises  by  trading  companies  from 
waterworks  also  situated  in  the  township  of  West 
Derby.  The  corporation  was,  by  a  local  act, 
empowered  to  purchase  the  undertakings  of  these 
companies,  and  for  that  purpose  to  borrow  money. 
When  purchased,  the  corporation  was  to  supply 
water  for  domestic  purposes  to  the  inhabitants  . 
of  Liverpool,  which  then  comprised  the  parish  of 
Liverpool,  and  pai't  of  the  township  of  West 
Derby,  and  parts  of  other  townships,  with 
power  to  supply  the  inhabitants  of  an  adjoining 
district,  including  the  whole  township  of  West 
Derby.  It  was  enacted  that  the  corporation  was 
so  to  regulate  the  charges  for  the  water  so  sup- 
plied as  to  raise  no  more  money  than  the  interest 
of  the  money  borrowed,  and  the  expenses  of 
managing  the  waterworks.  The  purohase  was 
completed,  and  those  waterworks  were  vested  in 
the  corporation.  By  a  subsequent  act  the  cor- 
poration was  empowered  to  use  the  water  from 
the  commissioners'  waterworks  and  the  com- 
pany's waterworks  indiscriminately,  and  the 
pipes  were  accordingly  united,  and  the  two  sets 
of  waterworks  were  occupied  in  common : — Held, 
that  the  corporation  was  rateable  in  the  township 
of  West  Derby  for  the  waterworks  there  occupied 
by  them  under  these  enactments.  Liverpool  CoT' 
poration  v.  West  Derby  Overseers,  6  El.  &  BL  704  ; 
25  L.  J.,  M.  C.  112 ;  2  Jur.  (K.S.)  1002. 

Lieenee  to  Lay  down  Pipes. — ^By  a  paving  and 
lighting  act,  the  tenants  and  occupiers  of  all 
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messuages,  houses,  warehouses,  shops,  cellars, 
vaults,  stables,  coach-houses,  brewhouses,  and 
other  buildings,  gardens  or  garden  ground,  and 
other  tenements  within  the  same  town,  were 
liable  to  be  rated  for  the  purposes  of  the  act : — 
Held,  that,  under  such  act,  a  waterworks  com- 
pany was  not  rateable  as  occupiers  of  a  tenement 
in  respect  of  their  water-pipes  carried  imder 
ground,  for  supplying  those  towns  with  water. 
Rex  V.  Marwhuter  Waterworks  Co,,  3  D.  &  B. 
20  ;  1  B.  &  C.  630. 

A  mere  liberty  granted  under  an  act  of  parlia- 
ment to  a  water  company  to  break  up  the  ground 
and  lay  down  pipes  is  not  liable  to  be  rated.    lb, 

<<  Property  other  than  Land,"  what  is. J— A 
water  company  were  occupants  of  pipes  under 
the  surface  of  the  soil  in  a  parish  in  which  the 
provisions  of  the  3  &  4  Will.  4,  c.  90,  had  been 
adopted.  The  parish  was  within  the  metropoli- 
tan district.  In  a  lighting  rate  imposed  under 
the  Metropolitan  Management  Act  (18  &  19  Vict, 
c.  120),  the  company  was  rated  as  coming  within 
the  description  in  s.  165  of  occupants  of  "  houses, 
buildings,  and  property  other  than  land,"  at  a 
rate  three  times  greater  than  that  at  which  the 
occupiers  of  land  were  rated : — Held,  that  they 
were  rateable  at  the  lower  rate,  as  occupiers  of 
land.  Iteg.  v.  Soutkwark  and  Vauxhall  Water 
Oi.,  6  EL  &  Bl.  1008;  3  Jur.  (N.S.)  411;  5  W.  R.  71. 

By  an  improvement  act,  a  town  council  was 
empowered  to  make  and  levy  a  rate  upon  any 
person  who  occupied  any  house,  shop,  &c.,  except 
as  hereinafter  excepted,  according  to  the  full 
net  annual  value  thereof  respectively  ;  and  by  a 
section  it  was  provided  that  "the  occupiers  of 
any  land  covered  with  water  "  shall  be  rated  in 
respect  of  the  same  at  one-fourth  part  only  of  the 
net  annual  value  : — Held,  that  a  reservoir  of  a 
water  company  came  within  the  proviso,  but  that 
water-pipes  did  not.  Reg,  v.  BirmingJiam  Water- 
works  0}.y  1  B.  &  S.  84  ;  4  L.  T.  242. 

Held,  secondly,  that  the  pipes  and  mains  of  the 
company  within  the  borough  were  rateable  to  the 
borough  to  the  full  extent,  and  not  thereby  to  one- 
fourth  part  of  their  net  annual  value  as  land 
covered  with  water.    lb. 

Eeserroir — Property  occupied  solely  for  Pub- 
lic Purposes.] — Commissioners  under  a  local  act 
constructed  a  reservoir  in  a  township  across  a 
stream,  upon  land  purchased  by  them  under  the 
powers  of  the  act,  for  the  purpose  of  affording  a 
more  regular  supply  of  water  to  the  mills  upon 
the  stream,  and  by  means  thereof  cleansing  the 
stream,  and  thereby  promoting  the  health  of  the 
persons  residing  upon  its  banks.  The  water 
flowed  from  the  reservoir  along  the  ancient  bed 
of  the  river,  and  the  result  obtained  was  a  more 
regular  supply  of  water  to  the  mills,  and  thereby 
an  increased  regularity  in  the  motive  power, 
whereby  the  mills  were  enabled  to  continue 
working  at  times  when,  without  the  reservoir, 
they  would  be  compelled  partially  to  cease  work- 
ing. None  of  the  mills  benefited  by  the  reservoir 
were  situate  in  the  township,  but  in  other  town- 
ships lower  down  the  stream.  The  commis- 
sioners, under  the  powers  contained  in  the  act, 
levied  rates  upon  the  mills,  in  order  to  pay  the 
interest  on  the  money  borrowed  for  constructing 
the  reservoir,  and  the  necessary  expenses  of  its 
maintenance.  The  commissioners  were  rated  as 
occupiers  of  the  land  and  reservoir,  and  it  was 
admitted  that  the  assessment  would  be  a  fair 
and  proper  assessment  on  the  occupiers  of  the 


reservoir  if  the  works  constructed  and  carried  on 
by  the  commissioners  had  been  a  private  under- 
taking of  any  person  or  peraons  who  had 
increased  the  available  supply  of  water  to  the 
different  millowners,  as  was  done  by  the  reser- 
voir, and  who  at  pleasure  could  allow  or  refuse 
the  millowners  the  benefit  of  such  increase  of 
water,  and  could  charge  them  for  such  supply  : 
— Held,  first,  that  the  reservoir  was  not  exempted 
as  property  occupied  solely  for  public  purposes. 
Reff.  V.  Kentm4ircy  17  Q.  B.  561  ;  21  L.  J.,  M.  C. 
13  ;  16  Jut.  265. 


Increase  of  Water  Supply  to  Xillowners.] 


— Held,  secondly,  that  the  amount  of  the  rate  was 
correct,  because,  first,  the  commissioners,  being 
all  millowners,  must  be  considered  as  represent- 
ing the  whole  class  to  be  benefited  by  the 
improved  supply  of  water,  and  in  the  situation  of 
a  water  company  established  for  the  same  purpose ; 
secondly,  the  purpose  to  which  the  land  was  then 
applied,  and  not  the  manner  in  which  it  was 
used  at  any  former  period,  must  be  regarded ; 
and,  thirdly,  the  rateable  value  of  the  mills 
must  be  estimated  at  an  amount  minus  the  con- 
tribution to  the  assessment  paid  by  each  mill- 
owner,  so  that  the  millowners  should  not  be 
doubly  assessed.    lb. 

Water-pipes  extending  into  several  Districts.] 
— A  metropolitan  parish  contained  seventeen 
large  districts  of  building  land,  for  each  of  which 
a  sj^cial  act  of  parliament  was  passed,  and  the 
rating  clauses  for  paving,  lighting,  &c.,  differed 
in  language.  The  K.  water  company  had  water- 
pipes  under  the  streets  in  all  the  districts.  In 
one  local  act,  the  rating  clause  specified  only 
"houses,  shops,  warehouses,  cellars,  vaults, 
buildings,  and  tenements."  Another  specified 
only  "grounds,  houses,  shops,  gardens,  vaults, 
and  other  buildings": — Held,  that  the  words 
"  tenements  '*  and  "  grounds  *'  must  have  the 
widest  meaning,  and  included  all  land  capable 
of  being  let  at  an  annual  value,  and  that  the  N. 
company  was  rateable  in  all  these  local  districts 
as  occupiers  of  land  in  respect  of  their  water- 

Sipes.    New  Ricer  Co.  v.  St.  Pancras  Vestry,  45 
.  P.  75. 

The  6  Geo.  3,  c.  70,  for  better  supplying  the 
inhabitants  of  Bath  with  water,  reciting  that 
there  were  springs  of  water  in  the  neighbour- 
hood belonging  to  the  corporation,  enacts,  that 
they  shall  have  power  and  authority  to  cause 
the  water  to  be  conveyed  from  such  springs  to 
the  city,  and  gives  them  authority  to  enter  upon 
and  break  up  the  soil  of  any  public  highway  or 
waste,  and  the  soil  of  any  private  grounds  within 
two  miles  of  the  city,  and  the  soil  or  pavement 
of  any  street  within  the  city,  in  order  to  drain 
and  collect  the  water  of  the  springs,  and  to  make 
reservoirs,  and  to  erect  conduits,  water-houses, 
and  engines,  necessary  for  keeping  and  for  dis- 
tributing the  water,  and  to  lay  underground 
aqueducts  and  pipes  for  the  same  purpose  ;  and 
it  vests  the  right  and  property  of  all  these  in  the 
corporation  : — Held,  that,  in  addition  to  the 
springs,  the  corporation  was  liable  to  be  rated 
for  the  reservoirs  made  by  them  in  the  parish  of 
Lyncomb  and  Widcombe  under  the  act,  as  for 
land  occupied  by  them,  which  reservoirs,  by 
means  of  aqueducts  and  pipes  laid  underground 
partly  in  the  same  parish,  and  through  the  parish 
of  St.  James  into  the  parish  of  St.  Peter  and  St. 
Paul  in  Bath,  for  the  supply  of  the  city,  pro- 
duced to  the  corjwration  a  clear  annual  profit  of 
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600/. ;  but  that  the  corporation  was  not  rateable 
for  the  whole  of  the  entire  profit  in  the  first- 
mentioned  parish,  in  which  the  springs  were  first 
collected  into  the  reservoirs ;  a  proportion  of 
such  entire  profit  accruing  to  them  from  the 
underground  aqueducts  and  pipes  laid  into  the 
soil  of  the  other  parishes,  in  respect  of  which 
thej  were  to  be  considered  as  the  occupiere  of 
land  yielding  annual  profit  in  those  parishes.  Hex 
V.  Bath  Coiyorat'wn,  14  East,  609 ;  13  II.  R.  333. 
Where  a  company  was  empowered  by  act  of 
parliament  to  lay  underground  through  the 
streets  of  a  town  main  pipes  for  the  conveyance 
of  water,  and  the  inhabitants,  with  the  company's 
consent,  to  lay  pipes  communicating  with  such 
main  pipes  to  their  houses,  paying  to  the  com- 
pany a  rate  for  such  privilege : — Held,  that  the 
company  was  rateable  in  the  parish  where  the 
main  pi{)es  lay  in  respect  of  those  pipes,  and  the 
rates  paid  thereon.  Rex  v.  Rochdale  Water- 
iwrks  Co.^  1  M.  &  S.  634.  And  see  RexY,  Liver- 
])Ool,  8  East,  455,  n. 


Apportionment  of  Rateable  Yalae  and 


Bednctions.] — Works  of  a  water  company  ex 
tended  into  several  parishes,  and  consisted  of  two 
portions,  one  of  which,  being  the  several  pipes 
which  delivered  the  water  to  the  consumer,  was 
directly  productive  of  profit ;  and  the  other  con- 
sisting of  reservoirs,  buildings,  &c.,  indirectly 
conduced  to  such  production  in  some  parishes. 
The  company  had  no  works,  but  service  pipes. 
The  rateable  value,  for  the  purposes  of  poor- 
rates,  of  the  entire  works  was  30,800/.,  the  rate- 
able value  of  the  reservoirs,  buildings,  &c.,  valued 
as  land  and  buildings  deriving  additional  value 
for  their  capacity  of  being  applied  to  the  objects 
of  a  water  company,  6,500/. : — Held,  that  the 
rateable  value  ought  to  be  apportioned  among 
the  several  parishes  in  the  following  manner : 
the  rateable  value  of  the  reservoirs,  buildings, 
&c.,  valued  as  above  to  be  first  deducted  from 
the  total  rateable  value,  and  distributed  among 
the  parishes  in  which  this  portion  of  the  works  was 
situate,  according  to  the  extent  of  such  works  in 
each  parish  ;  and  the  residue  of  the  rateable  value 
to  be  apportioned  among  the  parishes  containing 
the  service  pipes,  in  the  ratio  of  the  net  profits 
produced  in  each  of  those  parishes.  R^g.  v.  Mile 
End  Old  Town  Overneers,  10  Q.  B.  208  ;  3  New 
l:>ess.  Cas,  13  ;  16  L,  J.,  M.  C.  184  ;  11  Jur.  985. 

The  pipes  and  reservoirs  of  a  waterworks  com- 
pany were  so  placed  in  the  several  parishes  in 
which  they  were  respectively  situate,  that  the 
whole  together  formed  one  apparatus  for  the 
supply  of  water,  in  some  only  of  such  parishes, 
to  the  customers  of  'the  company  ;  a  part  of  such 
apparatus  being  rateable  to  the  poor-rate  in  each 
pai  ish  :  —Held,  that  it  was  not  a  correct  principle, 
in  order  to  ascertain  the  rateable  value  of  the 
apparatus  in  any  one  particular  parish,  to  cal- 
culate the  total  rateable  value  of  the  whole 
apparatus  in  all  the  parishes,  and  then  divide 
that  value  among  the  several  parishes,  according 
to  the  quantity  of  land  occupied  by  the  apparatus 
in  each  of  them.  CheUeu  Waterworlut  Co.  v. 
PiUney  Orerteers,  3  El.  &  El.  108  ;  29  L.  J., 
M.  C.  236  ;  6  Jur.  (N.S.)  940 ;  2  L.  T.  663  ;  8 
W.  R.  607. 

A  waterworks  company  was  empowered  to 
construct  works  and  lay  mains  and  pipes  through 
and  under  certain  highways,  roads,  &c.,  and  to 
supply  certain  parishes  with  water.  The  com- 
pany erected  in  a  parish,  H.,  not  being  one  of 
those  parishes,  engine-houses  and  other  works, 


and  laid  down  a  main  thence,  part  of  which  ran 
through  H,,  conveying  the  whole  of  the  water  to 
reservoirs  in  another  parish,  from  which  reser- 
voirs the  water  was  distributed,  through  other 
mains  and  pipes,  to  the  customers  of  the  com- 
pany in  the  several  parishes  named  in  their  acts. 
The  company  derived  no  direct  profit  in  H.,  and 
had  no  freehold  or  leasehold  interest  in  the  soil  of 
the  highway  : — Held,  •  that  the  company  being 
in  possession  of  the  mains  buried  in  the  soil,  and 
therefore,  de  facto,  in  beneficial  occupation  of 
the  part  of  the  soil  occupied  by  the  mains,  was 
rateable  in  respect  of  them.  Req,  v.  WeM 
Middlesex  Waterworks  Co.,  1  El.  &  EL  716  ;  28 
L.  J.,  M.  C.  135  ;  5  Jur.  (N.8.)  1159. 

Galcnlation  of  Profits. ]~Held,  also,  that, 


as  regarded  the  principle  of  assessment,  the  com- 
pany was  to  be  rated  in  H.  in  respect  of  the 
plant,  engine-houses,  buildings,  wharves,  mains, 
lands,  and  premises,  as  for  mere  land  and  build- 
ings, with  fixtures  and  machinery  attached,  and 
deriving  some  additional  value  from  their  capa- 
city of  being  applied  to  such  purposes  as  that 
of  a  water  company,  such  additionskl  value  being 
derived  from  an  increase  of  demand  beyond 
supply,  according  to  the  principle  regulating  ex- 
changeable value,  and  not  by  reference  to  receipts 
earned  in  another  parish,  beyond  assuming  that 
they  were  suflicient  to  pay  for  all  outgoings, 
including  profits  on  capitaL    lb. 

Direot  and  Indireet  Sonroes  of  Profit] — It 

may  be  doubted  whether  the  distinction  which 
has  been  taken  between  direct  and  indirect 
sources  of  profit,  as  applied  to  the  mains  and 
pipes  of  a  water  company  running  through 
different  parishes,  is  well  founded,  and  more 
especially  in  cases  where  the  mains  only  belong 
to  the  company,  and  not  the  service-pipes. 
Sheffield  United  Gaslight  Gt.  v.  Sheffield  Over- 
seers, 4  B.  &  S.  135  ;  32  L.  J.,  M.  C.  169 ;  9  Jur. 
(N.S.)  623  ;  8  L.  T.  692 ;  11  W.  R.  1064. 

The  proper  allowance  to  be  made  for  tenants* 
profits  and  interest  on  capital  is  entirely  a  ques- 
tion of  fact.    Ih, 

Supplemental  Valuation  lift.] — Daring  the 
first  year  after  a  quinquennial  valuation  list  in 
the  metropolis  had  come  into  operation,  some 
new  houses  were  connected  by  means  of  service 
pipes  with  a  wat«r  company's  main  previously 
existing  and  assessed  in  the  quinquennial  list. 
Such  connections  caused  an  increase  of  the  com- 
pany's gross  receipts  arising  from  the  additional 
rentals  derived  from  the  new  houses  ;  but  no 
alteration  was  made  in  the  mains  themselves,  the 
service  pipes  being  the  property  of  the  owners  op 
occupiers  of  the  houses : — Held,  that  the  increased 
rental  so  derived  constituted  an  alteration  of  the 
matters  stated  in  the  valuation  list,  within  s.  46 
of  the  Valuation  of  Property  (Metropolis)  Act, 
1869,  and  was  properly  taken  into  account 
in  a  supplemental  list  made  under  that  section, 
whereby  the  rateable  value  of  the  company's 
mains  was  assessed  at  a  greater  amount  than  it 
had  stood  at  in  the  quinquennial  list.  Reg,  v. 
St.  Mary,  Islington,  Assessment  Committee,  48 
L.  J.,  M.  C.  123  ;  4  Q.  B.  D.  3U9  ;  40  L.  T.  322  ; 
27  W.  R.  785. 

16.  Navigable  Rivers. 

Easement  for  the  Purpose  of  Siver  Kavigation 
— Bed  of  Siver.] — Certain  persons  were  autho- 
rised under  an  act  to  make  navigable,  clear» 
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cleanse,  scour,  open,  enlarge  and  straighten  a 
river,  dig  and  cut  banks,  erect  weirs,  locks  and 
dams,  make  new  cuts  and  trenches  through  lands 
adjoining  which  they  were  to  purchase,  and  make  ' 
towing-paths  over  land  partly  purchased  and 
partly  rented  by  them  : — Held,  that  they  were 
not  rateable  as  occupiers  of  the  river  or  of  the  land 
taken  for  the  purposes  of  the  navigation,  because 
they  were  not  occupiers  of  it,  but  had  a  mere ' 
casement  in  it ;  but  that  they  were  rateable  for 
the  new  cuts  and  trenches,  and  for  the  weirs, 
locks  and  dams  erected  on  their  own  land.  Reic 
V.  Alerttey  and  Irwrll  Xavigatioti  Co.^  4  M.  &  Ry. 
84  ;  9  B.  &  C.  95  ;  7  L.  J.  (0.8.)  M.  C.  70.  And 
see  Bex  v.  CJwUea  Waterwarks  Ct.,  5  B.  &  Ad. 
156  ;  2  N.  &  M.  765  ;  2  L.  J.,  M.  C.  98. 


Bad  of  Eiver  and  Towing-path.] — Where 


the  predecessora  in  title  of  a  railway  company 
were  empowered  by  statute  to  scour,  enlarge  and 
deepen,  and  otherwise  to  improve  the  navigation 
of  a  river,  and  to  make  a  towing-path,  the  com- 
pany ai-e  not  in  occuiiation  of  the  bed  of  the  ] 
river,  but  have  merely  an  easement ;  nor  is  the 
ownership  or  exclusive  occupation  of  the  towing- 
path  vested  in  them.  They  are  not,  therefore, 
i*ateable  in  respect  either  of  the  bed  of  the  river 
or  of  the  towing-path.  Ilex  v.  Mersey  and  Irwell 
Xarigation  Ok  (9  B.  &  C.  95)  and  Badger  v. 
Sifutfi  Yorkshire  Ry.  and  Birer  Dun  Narigation 
Co.  (1  El.  &  El.  347)  followed.  Boncaster  Union 
V.  Manchester,  Sheffield^  and  Lincolnshire  By.,  6 
R.  280  ;  71  L.  T.  686— H.  L.  (E.) 


Cntf  and  Towing-Pathi.] — By  a  local 


act,  a  company  was  authorised  to  make  the  river 
Avon  navigable  from  B.  to  H.,  and  to  make  any 
new  cuts  through  the  lands  adjoining  the  river ; 
and  commissioners  and  a  compensation  jury  were 
authorised  to  settle  and  assess  what  satisfaction 
the  landowners  should  have  for  their  lands  made 
use  of  by  the  company,  and  to  adjust  what  share 
of  such  purchase^money  every  tenant  having  a 
particular  estate  should  have ;  and  the  order, 
sentence  or  decree  so  made  was  directed  to  be 
made  a  record  of  quarter  sessions.  By  a  subse- 
quent act,  the  company  was  authorised  to  make  a 
horse  towing-path,  and  further  powers  were  given 
for  the  purchase  of  lands.  The  company  made  a 
new  cut  and  a  horse  towing-path ;  and  an  inquisi- 
tion of  a  jury  assessed,  as  a  recompense  for  the 
value  of  the  land  taken  for  the  act,  thirty  years' 
purchase.  No  conveyance  was  ever  made  to  the 
<x>mpany  of  any  lauds  for  the  cuts  or  towing- 
path;  but  previously  to  making  the  latter,  the 
company  ^ve  a  satisfaction  to  the  respective 
landowners  «f  a  general  sum  or  annual  payment, 
as  a  recom|)ense  for  the  land  taken.  The  re- 
mainder of  tke  land  taken  by  the  company  for  a 
towing-path,  and  not  used  by  them,  was  depas- 
tured or  otherwise  used  by  the  adjoining  land- 
owner : — Held,  that  the  company  had  such  an 
exclusive  occupation  both  of  the  cuts  and  towing- 
path  as  made  them  rateable.  BatJt  Biter  Navi- 
Ration  Co.  v.  Wdlis,  3  P.  &  D.  220  ;  11  A.  &  E. 
463  ;  2  Railw.  Cas.  7.  8.  C,  nom.  Bruce  v.  \Yilles, 
9  L.  J.,  M.  C.  43. 

Lookf  and  Cuts  in  Land.]— An  act  authorised 
certain  persons  to  make  and  maintain  the  river 
Avon  navigable,  to  scour  the  river,  to  make  new 
cuts  through  lands  adjoining,  and  to  build  locks, 
tii-st  making  satisfaction  to  the  owners  of  lands. ', 
The  act  then  appointed  commissioners  for  settling  j 
xind  apportioning  such  satisfaction,  and    then , 


empowered  the  undertakers  to  take  certain  tolls. 
The  undertakers  made  the  river  navigable,  and 
scoured  and  cleansed  it  from  time  to  time,  and 
made  a  cut  and  lock  for  the  pur}X)ses  of  the  navi- 
gation on  land  purchased  by  them  : — Held,  that 
they  were  not  the  occupiers  of  the  river  Avon, 
and  rateable  in  respect  of  it,  as  land  covered 
with  water,  but  that  they  were  rateable  in  respect 
of  the  cut  and  the  lock  made  on  their  own  land. 
Bex  V.  Aton  Co.^  4  M.  &  Rv.  23.  S.  C,  nom.  Bex 
V.  Thomas,  9  B.  &  C.  1 14  ;  7  L.  J.  (O.S.)  M.  C.  66. 

Oocnpation  of  House  by  Snireyor.] — A  person 
occupying  a  house  as  surveyor  under  the  trustees 
of  a  navigable  river  is  liable  for  poor-rates, 
although  by  the  act  regulating  the  toUs  to  be  taken 
on  the  river,  such  tolls  are  exempted  from  being 
rated,  and  although  the  trustees  have  no  bene- 
ficial interest  in  the  navigation  of  the  river  or 

the  tolls.    V.  Amistrong^  2  Stark.  643.  And 

see  Malkin  v.  Vickerstaff,  3  B.  &  Aid.  89. 

Bight  of  Kayigation— Idability  of  Grantee.]— 

The  grantee  of  the  right  of  navigation  of  a  river 
is  rateable  in  respect  of  tolls  arising  from  a  sluice 
erected  in  the  parish,  though  he  himself  resides 
elsewhere,  and  the  tolls  are  collected  in  another 
parish.    Bex  v.  Cardington,  Cowp.  681. 

Navigation  through  soTeral  Pariehes.] — ^Where 
a  navigation  runs  from  A.  to  B.  through  several 
intervening  parishes,  and  the  tolls  for  the  whole 
navigation  are  collected  in  those  two  parishes, 
they  may  be  assessed  in  those  two  parishes  for 
the  whole  amount,  according  to  the  proportion 
coUected  in  each.  Bex  v.  Aire  and  Colder  Navi- 
gation, 2  Tenn  Rep.  660  ;  1  R.  R.  679. 

Where  by  a  navigation  act  the  proprietor  was 
entitled  to  a  toll  of  4«.  per  ton  for  goods  carried 
from  A.  to  B.,  or  from  B.  to  A.,  and  to  a  propor- 
tionable sum  for  any  less  distance  ;  and  was  also 
enabled  to  appoint  any  place  of  collection : — 
Held,  that  the  toUs  for  goods  carried  the  whole 
voyage  from  A.  to  B.  were  rateable  in  B.,  though 
in  fact  they  were  collected  in  a  parish  between  A. 
and  B.,  because  the  tolls  become  due  where  the 
voyage  is  completed.  Bex  v.  Page,  4  Term  Rep. 
643  ;  2  R.  R.  454. 

Where  the  proprietors  of  an  inland  navigation, 
running  through  fourteen  different  parishes,  were 
rated  to  the  poor  of  the  fourteenth  parish  (in 
which  the  profits  arising  from  the  whole  navi- 
gation were  received)  in  respect  of  the  whole 
amount  of  the  profits : — Held,  that  the  rate  was 
too  high,  and  ought  to  have  been  apportioned 
among  all  the  parishes  though  which  the  naviga- 
tion passed.  Ilex  v.  Palmer,  2  D.  &  R.  793  ;  1 
B.  &  C.  646  ;  26  R.  R.  602. 

Where  a  navigable  river  passed  through  several 
parishes,  and  dues  on  tonnage  became  payable 
for  goods  carried  along  the  line  of  navigation, 
and  landed  at  a  wharf  locally  situate  within  a 
particular  parish  : — Held,  that  a  rate  on  the 
proprietors  of  those  dues,  for  their  whole  amount 
in  that  parish  for  the  river  tonnage,  could  not  be 
considered  as  a  rate  on  that  part  of  the  river 
locally  situate  within  such  parish,  but  as  a  rate 
on  the  parts  of  the  river  situate  as  well  within 
that  parish  as  without  it ;  and  consequently  that 
it  could  not  be  supported.  Bex  v.  M'dton,  3 
B.  &  Aid.  112;  22R.R.  317. 

The  owners  of  miUs  in  a  township,  in  compen- 
sation for  the  loss  of  water  occasioned  to  them 
by  an  adjoining  navigation,  were  allowed,  by 
act  of  parliament,  to  take  certain  tolls  at  a  lock 
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situate  on  the  line  of  navigation,  but  in  a 
different  township : — Held,  that  they  were  not 
rateable  at  their  mills,  in  respect  of  the  tolls  so 
taken.  Rer  v.  Aire  and  Colder  Kavigat'um  Co,, 
3  B.  &  Ad.  533  ;  1  L.  J.,  M.  C.  90. 


Proportion  to  Profits.] — The  proprietors 


of  a  river  navigation  are  rateable  in  a  parish 
through  which  the  navigation  passes  (though  no 
riverage  dues  are  received  in  such  parish),  in 
proportion  to  their  profits  upon  the  whole  line 
of  navigation.  Resp  y.  Portviore  (^Earf),  2  D.  &  B. 
798  ;  1  B.  &  C.  551  ;  25  R.  R.  505. 


BednotionB  for  Expenses  and  Tenant's 


17.  MOOBINGS. 


Profits.] — The  proprietors  of  a  river  navigation, 
formed  under  an  act  of  parliament,  are  rateable 
in  every  parish  through  which  it  passes,  in  pro- 
portion to  the  profit  derived  from  the  navigation 
in  such  parish.  Rery,  Woking,  5  N.  &  M.  395  ; 
4  A.  &  E.  40  ;  1  H.  &  W.  539  ;  5  L.  J.,  M.  C.  17. 

The  proprietors  of  a  river  navigation  running 
through  several  parishes  were  entitled  to  claim  a 
toll  of  44.  The  trustees  fixed  the  tolls  at  4^.  for 
the  whole  distance,  and  at  different  decreased 
rates  for  fixed  portions  only  of  the  whole  dis- 
tance : — Held,  that  in  calculating  the  sum  at 
which  the  proprietors  were  to  be  rated  in  any 
one  parish,  the  proportion  was  to  be  ascertained 
on  a  mileage  calculation  with  rc«i)ect  to  the 
whole  distance  as  regards  the  thorough  trade  ; 
and  on  a  mileage  calculation  with  respect  to  the 
distance  gone  over  as  regards  the  short  trade, 
excluding  in  the  latter  case  all  trade  in  parts 
in  which  the  particular  parish  was  not  situated. ' 
Ih, 

In  calculating  the  amount  of  profit,  a  de- 
duction for  the  necessary  repairs  and  expenses 
must  be  made,  the  proportion  of  the  particular 
parish  being  ascertained  where  the  I'epairs  are 
equal  throughout  the  whole  distance,  by  a 
mileage  calculation.     Ih, 

8o  a  reasonable  sum  must  be  deducted  for 
tenants*  profits.    Ih. 

No  deduction  is  to  be  made  in  respect  of  sums 
payable  by  the  act  of  parliament,  as  comi)en- 
sation  to  persons  injured  by  the  navigation,  out 
of  the  profits  of  the  undertaking ;  such  sums 
being  only  in  the  nature  of  rent-charges,  and 
not  affecting  the  value  of  the  occupation.    Ih, 

Commissioners  of  a  navigation  having  bor- 
rowed 28,000^.  on  mortgage,  and  being  still  in 
want  of  funds,  agreed  to  let  the  navigation  and 
tolls  for  ninety-nine  yeara,  the  lessee  undertaking 
to  pay  the  interest  of  the  28,000/.  An  act  was 
afterwards  passed  confirming  the  agreement  and 
empowering  the  commissioners  to  lease  the  navi- 
gation and  tolls  for  the  remainder  of  the  term  to 
the  persons  entitled  under  the  former  agreement, 
and  enacting  that  they  should  pay  the  interest 
of  the  28,0007.  yearly  to  the  mortgagees,  in  default 
of  which  the  commissioners  might  require  the 
toll-collector  to  pay  such  interest  to  the  mort- 
gagees out  of  the  moneys  in  his  hands  : — Held, 
that  the  interest  paid  by  the  lessees  was  in 
substance  a  rent,  and  that  the  rate  ought  to  be 
calculated  upon  it,  and  that  the  lessees  were  not 
occupiers  under  a  beneficial  lease,  though  the 
interest  was  only  about  1,400/.  a  year,  and  the 
annual  earnings  at  the  time  of  making  the  rate 
were  3,418/.  (from  which,  however,  about  1,000/. 
was  to  be  deducted  for  repaii-s,  &c.)i  one  year's 
value  being  no  criterion,  and  there  being  no 
proof  that  the  rent  was  unduly  small.  Her  v. 
Chaplin,  1  B.  &  Ad.  926 ;  9  L.J.  (0.8.)  M.  C.  121. 


Barge  Moored  to  Bed  of  Biver  and  made  into 

a  Pier.] — A.  moored  a  barge  in  the  Thames 
between  high  and  low  water  mark ;  the  moor- 
ings, by  which  it  was  moored,  were  stationary 
in  the  bed  of  the  Thames,  and  were  in  the 
parish  of  Greenwich.  The  barge  was  connected 
by  a  chain  with  stairs  on  the  land,'  the  soil  of 
which  was  not  the  property  or  in  the  occupation 
of  A.,  and  which  was  at  that  point  a  common 
highway  to  the  Thames.  Movable  planks  were 
laid  from  the  shore  on  to  the  barge,  and  thence 
to  another  barge  moored  farther  out  in  the 
Thames,  and  which  always  fioated.  By  this 
means  a  pier  was  constructed,  which  was  per* 
manently  kept  there  and  used  for  embarking  in 
steamboats  and  landing  from  them  ;  and  A.  was 
remunerated  by  the  parties  so  using,  and  he  had 
the  sole  control  of  the  pier : — Held,  that  he  was 
rateable  to  the  poor-rate  for  Greenwich,  as  an 
occupier  of  laud  in  the  bed  of  the  river.  Forrest 
V.  Greenwich  Overseers,  8  El.  &  Bl.  890  ;  27 
L.  J.,  M.  C.  96  ;  4  Jur.  (N.a.)  480  ;  6  W.  R.  279. 

Floating  Pontoon.  ] — A  railway  company  o  wne«  I 
a  pontoon  which  they  used  for  a  landing  stage 
for  a  steam  ferry  across  a  tidal  river.  The  pon- 
toon floated,  except  at  low  tide,  when  it  rested 
upon  the  mud  of  the  foreshore.'  It  was  moored 
to  a  pier,  by  the  licence  of  the  pier  owners,  by 
means  of  mooring  chains.  To  protect  the  piles 
of  the  pier  from  being  chafed  by  the  moorins^ 
chains,  the  company  had  driven  a  pile  into  the 
bed  of  the  river,  and  with  the  permission  of  the 
pier  owners  had  bolted  it  and  a  cross-piece  of 
timber  to  the  piles  of  the  pier  : — Held,  that  the 
company  were  not  in  occupation  of  land  so  as  to 
make  them  rateable  to  poor-rate.  Jdanchetter^ 
She  field,  and  Lincolmhire  Ry.  y.Xingnton-upitM' 
Hull  Union,  75  L.  T.  127  ;  60  J.  P.  789— C.  A. 

Barge  attached  to  Posts — Movable  Chattel.] 
— On  a  navigable  river,  the  bed  of  which  was 
vested  in  a  corporation,  a  barge,  the  property  of 
an  individual,  was  moored  by  means  of  two  iron 
rings  fixed  to  the  barge  and  passed  loosely  and 
movably  round  two  posts  which  had  been  placed 
in  the  bed  of  the  river  twenty  years  before  for 
the  purpose  of  being  so  used,  but  without  the 
leave  and  licence  of  the  owners  of  the  soiL  The 
barge  could  be,  but  had  never  actually  been» 
movetl  : — Held,  that  he  was  not  rateable  in 
respect  of  the  posts,  inasmuch  as  he  was  not 
shewn  to  have  been  in  exclusive  possession  of 
them,  nor  of  the  barge,  it  being  a  movable 
chattel,  Gra7U  v.  Oxford  Local  Hoard,  3ii 
L.  J.,  M.  C.  39  ;  L.  R.  4  Q.  B.  9  ;  19  L.  T.  378  ; 
17  W.  R.  76. 

Licenoe  to  use  Mooringf — Ezelnsiye  Ocenpa- 
tion.] — The  conservators  of  the  Thames  were 
owners  of.  the  soil  and  bed  of  the  river  and  of 
moorings  fixed  to  the  soil  of  the  river.  W.  usctl 
the  moorings  to  moor  his  hulk,  as  a  coal  de{)ot. 
under  the  following  document :  "  We,  the 
conservators  of  the  Thames,  grant  to  W.  liberty 
and  licence  to  fasten,  and  thenceforth  keep 
fastcne<l,  his  coal  hulk  to  the  moorings  placed  by 
the  conservators  in  the  river,  until  either  party 
shall  have  given  to  the  other  one  calendar 
month's  notice  in  writing,  in  consideration 
whereof  W.  agrees  to  pay  towards  the  exi)enses 
of  placing  and  maintaining  and  repairing  the 
moorings  the  annual  sum  of  30/."       W.  was 
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assessed  as  occupier  of  part  of  t.he  bed  of  the 
river : — Held,  that  the  document  was  not  a 
demise,  but  only  granted  a  licence  to  use  the 
moorings,  and  that  W.  was  therefore  not  the 
occupier,  nor  liable  to  be  rated.  WathiM  v. 
Graretend  and  Milton  Orerteers^  37  L.  J.,  M.  C. 
73  ;  L.  R.  3  Q.  B.  850  ;  18  L.  T.  601 ;  16  W.  R. 
1059. 

Barriek  always  Afloat,  and  snbjeot  to  be 
XoTod.] — Persons  wei*e  possessed  of  a  derrick 
for  loading  and  unloading  (but  not  storing)  coals 
in  the  Thames,  which  was  moored  within  a 
parish  under  a  licence  from  the  conservators,  in 
the  following  manner,  viz.  by  two  single-fluked 
anchors  on  the  side  nearest  the  shore,  and  by  two 
stones  on  the  channel  side,  and  by  two  stream 
anchors  one  at  the  head  and  the  other  at  the 
stern.  The  anchors  and  stones  (which  could  be 
hauled  on  board  by  the  machinery  on  the  der- 
rick) were  merely  dropped  into  the  river,  no  force 
being  used  for  the  purpose  of  fastening  them,  but 
only  a  small  quantity  of  ballast  being  removed 
in  the  bed  of  the  river  to  enable  the  stones  to  lie 
flat.  The  derrick  was  always  afloat,  and  was 
subject  to  be  moved  to  any  other  part  of  the 
river,  at  the  pleasure  of  the  conservators : — Held, 
that  the  owners  of  the  derrick  were  not  liable  to 
be  rated  to  the  relief  of  the  poor  in  rfespect  of 
these  moorings.  Con/  v.  Greenwich  Oterseers, 
41  L.  J.,  M.  C.  142 ;  L.  R.  7  C.  P.  499  ;  27  L.  T, 
160. 

A  local  act  authorised  commissioners  to  make 
a  rate  upon  all  persons  occupying  or  enjoying 
"  any  messuage  or  tenement,  land,  shop,  warehouse 
or  other  building,  wharf,  yanl^  storehouse,  ground, 
cellar,  hereditaments  or  premises.*'  A  steamboat 
company  occupied  the  ground  floor  of  premises 
called  the  Mill,  abutting  on  the  Thames,  and 
constructed  a  pier  or  landing-place  in  connection 
therewith.  Tbe  pier  consisted  of  floating  barges, 
boarded  over,  and  kept  in  their  places  by  cables 
fastened  to  anchors  sunk  in  the  bed  of  the  river. 
The  barges  were  connected  by  wooden  bridges, 
with  a  platform  resting  upon  an  abutment,  and 
made  fast  to  the  wall  of  the  premises  occupied 
by  the  company.  Passengera  embarking  by  the 
boats  passed  through  the  ground  floor  of  the 
building,  where  a  fare  was  paid,  and  proceeded 
over  the  platform,  bridge  and  barges  to  the 
boats.  The  upper  part  of  the  mill  was  occupied 
by  8.  The  steamboat  company  was  i-ated  in 
respect  of  '' tenement,  land,  landing-place  and 
premises,  and  the  brow  or  brows,  barge  or  barges, 
lying  upon,  fixetl  to,  or  connected  with  the  same 
tenement,  land,  landing-place  or  premises,  and 
the  easement  or  easements,  anchorage  or  anchor- 
ages, held,  used  or  enjoyed  therewith  "  ;  and  8. 
was  rated  for  "mill  and  premises,  exclusive  of 
the  steamboat  pier"  : — Held,  that  the  rate  was 
valid,  being  laid,  not  on  the  floating  pier,  as  dis- 
tinguished from  the  land,  but  upon  the  landing- 
place  and  premises,  together  with  the  floating 
pier,  by  which  the  occupation  of  the  land  was 
rendered  more  valuable,  llfg.  v.  LeitJiyl  El.  &  Bl. 
121  ;  21  L.  J.,  M.  C.  119 ;  16  Jur.  622. 

Held,  also,  that  the  rate  on  S.  excluded  the 
ground  floor  and  landing-place  occupied  by  the 
company,  and  therefore  the  same  subject  was  not 
rated  twice.    lb. 

Derrick  fixed  in  Permanent  Way.  ]— The  20  &  2 1 
Vict.  c.  cxlvii.  (the  Thames  Conservancy  Act), 
vests  in  the  conservators  of  the  river  Thames  all 
the  interest  of  the  crown  and  of  the  lord  mayor 


and  corporation  of  the  city  of  London  in  the  bed 
and  soil  of  the  river.  It  does  so  for  the  purposes 
stated  in  that  act,  for  the  execution  of  which 
various  powers  are  conferred  upon  the  con- 
servators. The  conservators  passed  a  resolution 
giving  permission  to  C.  to  lay  down  moorings, 
attached  to  which  they  might  place  a  derrick 
hulk,  510  feet  from  the  river  wall ;  the  work  of 
laying  down  these  moorings  was  to  be  done  to 
the  satisfaction  of  the  conservators,  and  was  to 
remain  "on  condition  that  the  accommodation 
be  assessed,  and  the  rent  paid  thereon  ;  and  that 
the  hulk  be  not  used  for  storing  coals."  The 
purpose  of  so  mooring  the  hulk  was  that  of 
fastening  and  holding  coal  vessels,  while  they 
were  unloading  and  transferring  their  cargoes  to 
barges  and  lighters.  The  derrick  hulk  was  held 
in  its  position  by  chains  and  anchors  set  in  large 
stones,  and  ballast  placed  in  holes  dug  in  the  beid 
of  the  river,  and  1  he  work  of  so  placing  the  stones 
and  ballast  was  performed  by  the  conservators, 
the  payment  for  the  work  being  furnished  by  C. 
The  conservators  reserved  to  themselves  power  to 
remove  the  hulk  at  a  week's  notice.  The  deiTick 
hulk  could  only  be  removed  by  being  itself 
loosened  from  the  chains  attached  to  the  stones 
and  ballast :  these  holdings  in  the  river  continu- 
ing fixed  as  before  : — Held,  that  C.  was  liable  to 
be  rated  to  the  relief  of  the  poor  of  the  parish 
(within  which  lay  that  part  of  the  river  where 
the  derrick  hulk  was  moored)  in  respect  of  the 
profit  derived  by  him  from  its  einployment,  as  he 
must  be  treated  as  a  person  in  occupation  of  a 
part  of  the  soil  and  bed  of  the  river.  Cory  v. 
Bri^oiv,  46  L.  J.,  M.  C.  273  ;  2  App.  Cas.  262 ;  36 
L.  T.  595  ;  25  W.  R.  383— H.  L.  (E.) 


18.  PlEBS  JlSD  HAKBOURS. 

Ooenpation  by  Harbonr  Commiisionere.] — By 

a  local  act,  commissioners  were  appointed .  for 
improving  the  harbour  of  New  Shoreham.  By 
s.  26,  the  property  of  all  the  wharves,  quays, 
buildings,  .  .  .  and  of  all  works  erected  in  and 
about  the  harbour,  in  pursuance  of  the  act,  was 
vested  in  the  commissioners.  By  s.  27,  the  com- 
missioner were  required  to  deepen,  cleanse  and 
enlarge  the  channel  of  the  harbour  and  to  make 
new  piers,  with  the  necessaiy  wharfing,  to  confine 
the  channel  opposite  to  and  near  the  intended 
entrance  into  the  harbour.  By  s.  83,  after  the 
piers  had  been  made,  there  was  to  be  paid  by  every 
person  who  should  import  or  export  any  mer- 
chandise within  the  limits  of  the  harbour,  certain 
duties.  The  commissioners  enlarged  the  channel 
so  as  to  make  a  new  entrance  in  the  harbour,  and 
built  new  piers,  as  authorised,  and  received  duties 
on  all  merchandise  brought  into  the  harbour  :— 
Held,  that  the  soil  in  the  channel  was  not  vested 
by  the  statute  in  the  commissioners,  and  they 
were  not  the  occupiers  so  as  to  be  rateable  to  the 
poor ;  that  the  soil  on  which  the  piers  were  built 
was  vested  in  them,  and  that  they  were  the  occu- 
piere  of  the  piers,  but  their  occupation  was  not 
so  connected  with  earning  the  duties  as  to  make 
them  rateable  in  respect  of  the  piers.  JS'fiw 
Shoreham  Harbovr  Cof»missUmer$  v.  Lineinff 
Oeerseers, 39 L. J.,  M.  C.  121 ;  L.  R. 5  Q.  B.  489; 
22  L.  T.  434. 

Where  harbour  commissioners  in  whom  the  soil 
of  the  harbour  is  not  vested,  but  who  occui)y  the 
adjoining  quays,  are  authorised  to  levy  dues  upon 
all  ships  entering  the  harbour,  and  the  same  dues 
are  payable  whether  the  quays  are  used  or  not. 
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the  fact  that  many  of  the  ships  use  and  are 
attracted  to  the  harbour  by  the  existence  of  the 
quays  does  not  so  connect  the  dues  paid  by  such 
ships  on  entering  the  harbour  with  the  occupa- 
tion of  the  quays  as  to  entitle  the  rating  authority 
to  take  such  dues  into  account  as  enhancing  the 
rateable  value  of  that  occupation.  Blyth  Uar- 
b,mr  Comimsdonen  v.  Xewiii-nvv  and  Sovth  Blyth 
Orerseen,  63  L.  J.,  M.  C.  274  ;  [1894]  2  Q.  B. 
676  ;  9  R.  618  ;  71  L.  T.  34  ;  69  J.  P.  4— C.  A. 

Part  of  Fier  beyond  Low-water  Mark.] — A 

company  received  tolls  for  the  use  of  a  pier,  which 
extended  from  the  shore  into  the  sea  for  several 
feet  beyond  low-water  mark.  The  pier  was  con- 
structed of  a  wooden  deck  resting  on  iron  piles 
driven  into  the  sands,  so  that  the  water  flowed 
under  it,  and  no  alteration  was  made  in  the  line 
of  low-water  mark  : — Held,  that  the  part  of  the 
pier  beyond  low-water  mark,  being  beyond  the 
I'ealm,  was  not  extra-parochial  within  31  &  32 
Vict.  c.  122  (the  Poor  Law  Amendment  Act, 
1868),  s.  27,  and  as  such  annexed  to  any  other 
parish,  nor  was  it  an  accretion  from  the  sea,  and 
that,  therefore,  that  section  did  not  enable  it  to 
be  rat^d.  BlaeVpool  Pier  Co.  v.  Fylde  Ufiion^ 
46  L.  J.,  M.  C.  189  ;  36  L.  T.  251. 

Where  a  parish  comes  down  to  the  bank  of  a 
river  there  is  prim&  facie  evidence  that  it  extends 
to  the  middle  of  the  river.  A  pier  leading  from 
the  bank  into  the  river  beyond  the  low-water 
mark,  and  consisting  of  a  fixed  platform  sup- 
ported on  piles  within  two  or  three  inches  from 
th^  bank,  and  a  floating  barge  moored  close  to 
but  not  attached  to  the  platform,  is  to  be  held  as 
being  within  the  parish,  and  therefore  rateable. 
M'Cayimn  v.  Sinclair,  2  El.  &  El.  53  :  28  L.  J., 
M.  C.  247  ;  6  Jur.  (N.s.)  1302  :  7  W.  R.  567. 

19.  Docks  and  Wharves. 

Oceupation  ezclnsiyely  for  Public  Purpotei — 
Benefit  to  particular  Section  of  the  Public,  j — 
By  local  acts,  commissioners  were  empowered  to 
make  and  maintain  docks  in  the  river  Tyne,  and 
for  that  purpose  to  borrow  money  upon  mortgage 
of  the  rates  and  dues  to  be  levied  under  the  act«  ; 
such  rates  and  dues  to  be  applied,  first,  in  making 
and  maintaining  the  docks  ;  secondly,  in  paying 
the  interest  of  the  loan ;  and,  lastly,  in  appro- 
priating yearly  a  certain  amount  as  a  sinking 
fund  for  repayment  of  the  principal.  It  was  pro- 
vided that  if,  after  such  appropriations,  and  before 
complete  payment  of  the  principal,  there  should 
remain  any  surplus,  the  commissioners  should 
from  time  to  time  lower  the  rates  and  dues  to  the 
amount  of  such  surplus.  The  commissioners 
were  also  empowered,  after  payment  in  manner 
aforesaid,  to  appropriate  yearly  a  certain  amount, 
the  whole  not  to  exceed  10,(H>0Z.,  to  be  invested 
as  a  fund  for  extraoniinary  repairs  and  expenses ; 
and  if,  after  such  accumulation,  there  should  be 
any  surplus,  the  commissioners  were  empowered 
to  reduce  the  rates  to  the  annual  amount  neces- 
sary for  the  maintenance  and  working  of  the 
docks.  The  docks  were  completed  and  used  by 
ships  frequenting  the  river  Tyne,  and  the  com- 
missioners received  an  income  of  10,000Z.  per 
annum  from  the  rates  and  dues  : — Held,  that  the 
commissioners  were  rateable  in  respect  of  their 
occupation  of  the  docks ;  such  occupation  not 
being  exclusively  for  public  purposes,  but  pro- 
ducing a  benefit  only  to  a  particular  section  of 
the  public,  and  there  being  nothing  in  the  acts 
expressly  excluding,  in  the  event  of  a  surplus, 


the  payment  of  poor-rat«s  out  of  the  funds  in  the 
hands  of  the  commissioners  before  the  rates  were 
reduced.  Tyne  Improrement  CommisfUmert  ▼- 
Chirton  Oterseers,  1  El.  &  EI.  516  :  28  L.  J., 
M.  C.  131  ;  5  Jur.  (N.8.)  866  ;  7  W.  R.  242. 

Docks  were  vested  in  trustees  to  be  kept  up 
by  rates  levied  on  vessels  using  the  same ;  the 
monej's  derived  from  the  rates  were  to  be  applied, 
first,  in  paying  interest  on  a  debt  which  had  been 
incurred ;  secondly,  in  maintaining  the  docks ; 
and  lastly,  in  reduction  of  the  rates  : — Held,  that 
such  tiiistees  were  beneficial  occupiers  of  such 
docks  within  43  Eliz.  c.  2,  and  were  consequently 
liable  to  the  poor-rate  in  respect  thereof.  Mermy 
JJockt  and  Uarhimr  Board  v.  Cameron^  20  C.  B. 

N.8.)  56 ;  11  H.  L.  Cas.  443  ;  35  L.  J.,  M.  C.  1  ; 

1  Jur.  (N.8.)  746  ;  12  L.  T.  643  ;  13  W.  R.  1069. 


Shares  made  Personal  Property — Annual 


\ 


Profit.] — Lands  purchased  by  a  company,  and 
converted  into  a  dock,  according  to  an  act  which 
declares  that  the  shares  of  the  proprietors  shall 
be  considered  as  personal  property,  are  rateable 
in  proportion  to  the  annual  profits.  Best  v.  HttU 
Dock  Co.,  1  Term  Rep.  219. 

In  different  Parishes — Mode  of  Assessment  ] 
— A  dock  company  were  proprietors  of  several 
docks,  made  at  different  times  and  under  succes- 
sive acts  of  parliament.  The  docks  communi- 
cated with  each  other  and  with  the  river  H umber, 
and  extended  into  several  parishes.  Every  vessel 
paid  a  single  toll  which  became  due  on  entry  into 
the  docks,  and  was  paid  then,  or  on  clearance 
outwards,  and  the  vessel  was  entitled  by  such 
payment  to  go  into  any  one  or  more  of  the  docks 
at  the  will  of  her  own  master^  or  under  the  direc- 
tion of  the  company's  harbour-master,  who  bad 
)X)wers  for  regulating  the  position  of  vessels.  All 
the  payments,  at  whatever  dock  received,  were 
carried  to  one  general  account : — Held,  that  the 
poor-rate  upon  so  much  of  the  docks  as  lay  in 
any  parish  must  be  assessed,  not  according  to  the 
actual  receipt  in  the  parish,  but  to  the  proportion 
which  the  area  of  dock  within  the  parish  bore  to 
the  entire  of  the  docks  ;  for  that  in  such  a  case 
an  assessment  on  the  acreage  principle  was 
unavoidable,  though  an  assessment  on  the  basis 
of  earnings  within  the  parish  is  preferable  where 
the  nature  of  the  case  permits  it.  Btg.  v.  Hull 
Dock  Co.,  18  Q.  B.  325  ;  7  Railw.  Cas.  836 ;  21 
L.  J.,  M.  C.  153  ;  16  Jur.  543. 

Under  acts  of  parliament  the  docks  in  different 
parishes  on  both  sides  of  the  river  Mersey  were  to 
constitute  one  estate  under  one  management. 
Rates  were  charged  to  the  vessels  entering  anj 
one  of  the  docks ;  and  a  vessel  having  paid  for 
entering  one  of  the  docks,  could  use  any  of  the 
docks  of  the  same  class  on  either  side  of  the 
river,  or  of  a  higher  class  by  paying  the  difference. 
The  docks  on  tne  Liverpool  siile  were  much  more 
frequented  than  the  docks  on  the  Birkenhead 
side  : — Held,  that  in  rating  to  the  poor-rate  the 
docks  on  the  Liverpool  side,  they  were  not  to  be 
treated  as  one  system  of  docks  with  those  on  the 
Birkenhead  side  ;  but  the  earnings  and  outgoings 
of  each  set  of  flocks  must  be  kept  distinct,  and 
the  Liverpool  docks  rated  according  to  the  net 
earnings  on  that  side.  Mersey  Dock*  and 
Harhtmr  Board  v.  Liverpool  Owrteers,  41  L.  J., 
M.  C.  161  ;  L.  R.  7  Q.  B.  643  ;  26  L.  T.  868; 
20  W.  R.  827. 

A  dook  company  owning  a  series  of  docks, 
extending  through  several  parishes,  ought  to  be 
rated  in  each  particular  parish  according  to  the 
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profit  which  it  derives  from  the  portion  of  its 
<locks  situated  in  that  parish  and  not  according 
to  the  water  area  therein,  unless  it  is  impossible 
to  estimate  what  pro|)ortion  of  the  whole  profit 
has  been  earned  in  each  parish.  Merney  hitch* 
V.  JJrerpoal  and  Mrrxcy  Docht  v.  Birkcnh4'ad 
<L.  K.  8  Q.  B.  447)  followed,  lieg.  v.  Kingston- 
upoH'HuU  Dock  Co.  (18  Q.  B.  325)  commented 
on.  A  dock  company  which  is  prohibited  from 
charging  tolls  for  running  powers  over  milway 
lincM  and  tramways  belonging  to  it,  is  not  rate- 
able in  respect  of  the  rent  which  a  hypothetical 
tenant  would  give  in  respect  of  the  lines  if  there 
"were  no  such  statutory  restriction.  London  County 
Oruncil  V.  Srith  Or$r»eer»  ([18931  A.  C.  562) 
explained.  Sculeoatet  Union  v.  Hull  Docks  Co., 
CA  L.  J.,  M.  C.  49  ;  [1895]  A.  C.  136  ;  11  R.  74  ; 
71  L.  T.  642  ;  43  W.  R.  623  ;  59  J.  P.  612— 
H.  L.  (E.) 

Bateability—  Land  Covered  with  Water.]— 

A  dock  company  were  owners  and  occupiers  of 
a  dock  for  the  reception  of  ships,  with  quays, 
^'arehouses,  cranes,  weighing  machines,  and  other 
works,  and  also  of  railways  or  tramroads  for 
trans|>orting  traffic  to  and  from  the  docks,  and 
communicating  with  their  warehouses  and  with 
other  railways.  The  railways  or  titunroads  were 
made  under  the  powers  of  their  act,  and  were 
free  to  the  public  on  payment  of  certain  tolls. 
By  the  Local  Government  Act  (21  &  22  Vict, 
c.  98),  8.  55,  the  general  district  rates  shall  be 
made  and  levied  upon  the  occupier  of  all  such 
kinds  of  property  as  are  assessable  to  the  }X)or- 
rate,  subject  to  this,  among  other  exceptions, 
that  'Hhe  occupier  of  any  land  covered  with 
water,  or  used  only  as  a  canal  or  towing-^mth  for 
the  same,  or  as  a  railway  constructed  under  the 
powers  of  any  act  of  parliament  for  public  con- 
veyance," is  to  be  assessed  at  one-fourth  only  of 
the  net  annual  value  : — Held,  first,  that  the  dock 
was  land  covered  with  water,  within  the  excep- 
tion, and  therefore  rateable  at  one-fourth  only  of 
the  net  annual  value.  Newport  Dock  Co.  v. 
Xeioport  Local  Board,  2  B.  &  S.  708 ;  31  L.  J., 
M.  C.  266 ;  9  Jur.  (N.8.)  73  ;  6  L.  T.  456. 


Property   other   fhaa   Land.]  —  Held, 


secondly,  that  the  warehouses  and  other  adjuncts 
to  a  dock  are  rateable  at  the  net  annual  value.  Ih, 

Held,  thirdly,  that  the  railways  or  tramways 
were  constructed  for  public  conveyance,  within 
the  exception  in  21  &  22  Vict.  c.  98,  s.  55,  and 
therefore  i-ateable  at  one-fourth  only  of  the  net 
Annual  value.    lb. 

By  3  &  4  Will.  4,  c.  90,  s.  33,  owners  and  occu- 
j)iers  of  houses,  buildings,  and  pro|)erty  (other 
than  land)  rateable  to  the  poor  in  any  parish,  are 
to  be  rated  at  "  a  rate  in  tne  pound  three  times 
^^reater  than  that  at  which  the  owners  and 
occupiers  of  land  shall  be  rated."  By  s.  34, 
every  oourt-yard,  yard  or  garden  (such  garden 
not  being  a  market  garden  or  nursery  ground) 
shall  be  included-  in,  and  make  part  of,  the 
assessment  to  be  made  on  the  house,  buildings  or 
other  property  to  which  they  may  be  i-espectively 
attached.  The  Victoria  London  Docks  cover  an 
area  of  165  acres,  ninety-five  of  which  form  a 
wet  dock,  tidal  basin  and  canal,  all  covered  with 
water ;  the  remaining  area  consists  of  jetties 
which  intersect  the  wet  dock  and  basin,  and  of 
warehouses  and  buildings  on  the  jetties.  The 
whole  forms  one  inclosurc,  occupied  by  the  dock 
company,  who  make  different  charges  for  the 
use  of  the  wet  dock  and  basin,  and  for  the  use  of 


the  warehouses  and  buildings.  The  whole  area 
is  lighted  and  watched  at  their  sole  expense.  In 
a  watching  and  lighting  rate,  imposeil  under  the 
above  act,  the  company  was  rated,  in  respect  of 
the  whole  area,  at  a  rate  in  the  pound  thrice 
greater  than  that  at  which  the  occupiei's  of  land 
were  rated.  On  an  appeal  in  respect  of  the 
ninety-five  acres,  from  a  decision  of  sessions 
confirming  the  rate  : — Held,  by  IjOIxI  Campbell, 
C.J.,  Wightman  }<nd  Crompton,  JJ.,  that  the 
company  was  rateable  at  a  higher  rate  in  respect 
of  the  ninetv-five  acres,  for  that  such  acres  were 
"property  other  than  land,"  and  ejusdem  generis 
with  houses  and  buildings  ;  but  by  Erie,  J.,  that 
the  company  was  rateable  at  the  lower  rate,  for 
that  the  ninety-five  acres  were  land.  Peto  v. 
Wciif  Ham  Orerseert,  2  El.  k  El.  144  ;  28  L.  J., 
M.  C.  240  ;  7  W.  R.  586. 


Manufactory   and   Workshope.] — By  a 


statute  for  regulating  the  poor  of  SSouthampton, 
every  person  who  shall  let  out  his  house  in 
separate  apartments  or  ready  furnished  lodgings, 
or  shall  let  tenements  built  on  the  ground 
appurtenant  to  his  principal  dwelling,  shall,  for 
the  purposes  of  the  act,  be  deemed  to  be  the 
occupier  thereof.  The  Southampton  Dock  Com- 
I)any  were  the  owTiers,  but  not  occupiers,  of  the 
custom-house,  a  manufactory,  and  several  work- 
shops. The  manufactory  and  workshops  were 
within  the  inclosure  of  the  com^iany,  the  custom- 
house was  built  on  land  of  the  company  at  a 
distance : — Held,  that  these  words  did  not  apply 
to  any  of  the  premises  in  question.  Beg.  v. 
Southampton  Dock  Co.,  6  Railw.  Cas.  428  ;  14 
Q.  B.  5'87  ;  20  L.  J.,  31.  C.  155  ;  15  Jur.  268. 


Floating   Dock   attached   to   Building 


Yard.] — M.  occupied  a  shipbuilding  yard  adjoin- 
ing a  public  tidal  and  navigable  river,  and  oppo- 
site to  it  he  had  a  floating  dock  for  the  purpose 
of  repairing  ships,  which  floated  at  high  water 
and  grounded  on  the  bed  of  the  river  as  the  tide 
fell.  To  enable  the  workmen  to  get  to  their 
work,  a  plank  went  from  the  yard  to  the  dock, 
to  which  it  was  fastened  by  a  rope,  to  prevent  it 
falling  if  it  should  happen  to  be  accidentally 
pushed  off  the  dock.  The  dock  was  moored  by 
four  chains  to  the  bed  of  the  river  and  to  the 
yard ;  the  chains  could  be  easily  slackened  or 
cast  off  by  the  hand,  and  this  was  done  every 
time  a  vessel  was  docked  or  undocked.  The 
harbour-master  had  power  to  remove  the  dock 
when  the  convenience  of  the  harbour  so  required. 
The  dock,  when  moored,  was  alternately  in  the 
same  parish  as  the  yard,  and  in  the  respondent 
parish,  the  water  being  the  boundary.  M.  was 
rated  for  the  building  yard,  "  with  floating  dock 
attached,"  at  an  amount  which  was  the  aggre- 
gate of  the  separate  rateable  values  of  the  yard 
and  of  the  dock.  The  sc:«sions  having  affirmed 
the  rate,  on  the  ground  that,  though  the  floating 
dock  was  not  i-ateable  per  se,  it  was  so  con- 
nected with  the  building-yard  as  to  enhance  the 
value  thereof  : — Held,  that  the  rateable  value  of 
the  yard  could  not  be  considered  as  enhanced 
by  reason  of  the  floating  dock,  which  hatl  no 
necessary  connection  with  it.  Beg.  v.  MorriMon^ 
1  El.  &  Bl.  150  ;  22  L.  J.,  M.  C.  14  ;  17  Jur.  486. 


Floating  Fontoom.]— The  T.  P.  company 


are  occupiers  and  owners  of  about  nine  acres 
of  land  on  the  Tyne,  which  is  here  a  tidal 
river.  A  creek  was  excavated  on  the  land,  and 
iu  it  were  placed  two  pontoons,  into  which  ships 
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could  be  received  for  repairing  purposes.  They 
were  attached  to  piles  and  ♦'  dolphins  "  by  means 
of  shackles  which  could  be  easily  detached  and 
joined  to  the  htnd  by  a  movable  gangway.  They 
could  be  towed  out,  but,  as  a  matter  of  fact,  had 
not  been  moved  except  for  repairing  purposes 
for  ten  and  four  years  respectively.  They  were 
rated  as  being  in  occupation  of  land  over  which 
they  floated,  and  to  which  they  were  attached, 
ami  also  that  the  occupation  of  the  land  was 
enhanced  by  reason  of  their  being  attached  and 
used  in  connection  therewith  : — Hold,  that  they 
were  rightly  rated  on  the  latter  ground,  and 
were  within  the  principle  of  Reff.  v.  Morrixon 
(1  El.  &  Bl.  150),  Tynt!  Pontooiis  Co.  v.  Tune- 
vumth  Union,  76  L.  T.  782. 

TTm  of  Sheds  not  amounting  to  Exolnsive 

Ooonpation.]— A.  &  Co.  used  certain  quay  space 
and  sheds  appropriated  to  them  by  a  board  of 
management  for  ten  years,  paying  the  stipulated 
charges.  The  sheds,  which  were  constructed  on 
the  quay,  consisted  of  a  range  of  quays  covered 
by  one  roof,  and  subdivided  by  partitions  reach- 
ing to  the  roof  into  a  store  "^ or  shed,  a  transit 
shed  and  two  open  sheds.  The  store  shed  was 
provided  with  doors  and  locks,  and  was  used  by 
A.  &  Co.  for  holding  stores  for  their  ships  when 
in  port.  The  transit  shed  was  situate  about  the 
centre  of  the  range  of  sheds,  having  open  sheds 
at  each  end  of  it.  There  were  sliding  doors 
communicating  at  each  end  with  the  open  sheds, 
and  one  on  each  side  communicating  with  the 
rondway  and  the  dock  respectively.  This  shed 
was  use<l  for  the  reception  of  goods  liable  to 
duty,  but  uix)n  which  no  duty  had  at  the  time 
been  paid.  Each  door  of  the  transit  shed  had 
two  locks  ;  the  key  of  one  lock  was  kept  at 
the  custom-house,  and  the  key  of  the  other  by 
A.  &  Co.  :  whenever  a  vessel  was  discharging, 
and  at  all  times  during  the  day,  the  transit  shed 
was  open,  and  the  servants  of  the  board  went  in 
at  their  pleasure,  for  the  purpose  of  examining 
the  goods  therein,  or  for  any  other  purpose  con- 
nected with  their  duties.  When  the  shed  con- 
tained goods  or  ship  stores  belonging  to  A.  &  Co., 
they  were  watched  at  night  by  watchmen 
employed  by  them  :— Held,  that  the  board  had 
not  parted  with  the  occupation  of  any  part  of 
such  sheds  so  as  to  render  A.  &  Co.  rateable  in 
respect  of  such  occupation.  Allan  v.  Liverpool 
Onneevg,  43  L.  J.,  M.  C.  69  ;  L.  R.  9  Q.  B.  180  ; 
30  L.  T.  93  ;  22  W.  R.  330. 

Warehouses  —  Separate  Bateability.]— 


The  appellants  were  owners  and  occupiers  of 
docks,  and  of  warehouses,  workshops,  &c.,  con- 
nected with  their  docks,  and  were  mted  to  the 
l)cor-rate  separately  for  each,  Nos.  1—8  being 
the  warehouses,  &c.,  No.  9  the  docks.  They 
were  compelled  by  statute  to  keep  up  the  docks ; 
and  the  working  expenses,  i:c.,  taken  as  a  whole, 
exceeded  the  income,  the  chief  expense  being 
the  keeping  up  the  docks  and  basin  No.  9.  The 
premises  in  the  other  eight  items  were  each 
capable  of  separate  beneficial  occupation  apart 
from  their  connection  with  the  docks ;  but  each 
was  enhanced  in  value  by  reason  of  its  proximity 
to  and  connection  with  the  docks : — Held,  that 
the  separate  rating  of  items  1 — 8  was  right ;  for 
that,  as  each  subject  was  capable  of  beneficial 
occupation,  it  was  therefore  rateable,  notwith- 
standing its  connection  with  the  docks,  which,  as 
a  whole,  produced  no  profit  ;  and  that  they 
ought  to  be  rated  at  the  enhanced  value,  which 


was  what  a  tenant  from  year  to  year  would  be 
expected  to  give  for  them.  Mertttiy  Dockt  and 
Harho^ur  Board  v.  Birkenhead  Ocerseerg^  42 
L.  J.,  M.  C.  141  ;  L.  R.  8  Q.  B.  445 ;  29  L.  T. 
454 ;  21  W.  R.  913. 

Duty  on  Ships  Entering  Bocks.] — By 


14  Geo.  3,  c.  56,  the  Hull  Dock  Co.  were- 
empowered  to  make  a  basin  or  dock  on  certain 
crown  lands  granted  to  them  for  that  puriiose 
in  the  parish  of  T. ;  certain  duties  were  to  be 
payable  to  the  company  for  every  ship  **  comiug 
into  or  going  out  of  the  said  harbour,  basin,  or 
docks  within  the  port  of  Kingston-upon-HoIl "  : 
— Held,  on  appeal  against  a  poor-rate  for  the 

Earish  of  T.,  (1)  even  assuming  that  the  word 
arbour  was  synonymous  with  port,  so  that  the 
duties  attached  on  all  ships  entering  the  port, 
whether  they  came  into  the  dock  or  not,  siill 
the  company  were  rateable  in  respect  of  the 
duties  on  ships  which  actually  did  enter  the 
dock,  those  duties  being  profits  of  the  company's 
land  in  T.  accruing  there ;  (2)  that  they  weru 
not  rateable  in  T.  for  the  dock  in  respect  of 
duties  which  were  paid  by  ships  not  entering  or 
using  it.  B/^g,  v.  Mull  Dock  Co.,  7  Q.  B.  2  ;  14 
L.  J.,  M.  C.  114. 

Wliaryes— What  are.] — One  side  of  a  canal 
basin  consisted  of  the  natural  ground  where 
particular  persons  were  allowed  to  land  their 
timber,  for  which  no  acknowledgment  was  paid, 
but  which  considembly  increased  the  tonnage 
dues : — Held,  not  to  be  a  wharf  within  the 
meaning  of  the  Regent's  Canal  Act,  and  there- 
fore not  liable  as  such  to  be  rated.  Rex  v. 
Regent's  Canal  Co.,  9  D.  &  R.  763 ;  7  B.  &  C. 
720;  5  L.  J.  (0.8.)  M.  C.  151. 

Bateability  of  Tenants.]— The  appellants 


were  in  the  occupation  of  two  wharves,  at  a 
yearly  rent,  as  tenants,  under  the  trustees  of 
the  Bute  Docks.  In  i-espect  of  goods  shipi>e<l 
from  or  upon  the  wharves,  the  appellants  paid 
to  the  trustees  a  fixed  sum,  which  by  the  Dock 
Act  was  authorised  to  be  received  in  respect  of 
all  goods  lande<l  or  loaded  upon  or  from  the 
wharf,  in  addition  to  the  tonnage  rates  paid  by 
the  ship  passing  into  or  out  of  the  dock.  No 
dues  were  charged  on  goods  brought  upon  the 
wharves,  and  not  shippeil  into  the  dock  : — Held, 
that  the  dues  were  paid  in  respect  of  the  use  of 
the  wharves,  that  in  assessing  the  wharves  to 
the  poor-rate  they  were  to  be  taken  into  account 
in  ascertaining  the  rateable  value,  and  that  the 
appellants  were  liable  to  be  rated  in  respect  of 
them.    Reg.  v.  Dowlain  Iron  Co.,  10  B.  &  S.  2<»S. 

Bight  to  Distrain  Warehonsed  Goods  fbr 


Bates  or  Tolls.]— See  Green  v.  St.  Katharinr 
Bock  Co.,  19  L.  J.,  Q.  B.  ,53  ;  13  Jur.  1116. 

Deductions  —  Cost  of  Golleetion  —  Tenant's 
Profits.] — The  Mersey  Docks  and  Harbour  Board 
are  incorj)oratcd  by  certain  acts,  under  whicii 
they  hold  docks  and  other  property  connected 
with  the  docks,  and  they  are  authorised  to  levy 
dock  rates  and  duties  from  the  owners  of  vessels, 
and  goods  for  the  privilege  of  using  the  docks, 
and  they  are  bound  to  apply  the  dock  rates  and 
all  money  received  by  them  from  the  dock 
property  according  to  the  directions  of  the  acts. 
There  are  no  shareholders,  and  no  person  derives, 
any  personal  advantage  or  emolument  whatsoever 
from  the  money  receiveil  by  the  corporation,  and 
all  the  rates  are  appropriated  in  payment  of  alL 
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expenses  and  charges  of  collecting  the  rntes  and 
the  several  other  purposes  specified  in  the  acts, 
and  the  residue  in  repaying  money  borrowed. 
The  corporation  having  been  rated  to  the  poor- 
rate  : —  Held,  that  the  corporation  was  not 
entitled,  in  addition  to  the  cost  of  collecting 
the  rates,  to  a  deduction  for  tenants*  profits. 
Mersftj  Docks  and  I/arbour  Board  v.  Liverpool 
Orerseertt,  43  L.  J.,  M.  C.  33  ;  L.  K.  9  Q.  B.  84  ; 
29  L.  T.  454  ;  22  W.  R.  184. 

Teiuuit'B    Eixtnres.]  —  Cranes,   steam 


engines,  shears,  and  other  heavy  machinery 
attached  to  the  freehold  and  essential  to  the 
business,  but  capable  of  being  detached  as  easily 
and  with  as  little  injury  to  the  freehold  as  other 
fixtures  put  up  for  the  purpose  of  the  tenant's 
ti*ade,  and  usually  valued  as  between  incoming 
and  outgoing  tenants,  are  not  an  allowable 
deduction.  Allan  v.  Liverpool  Overseerst^  supra. 
^S.P.,  Heg.  V.  Southampton  Duck  Co.^  ante,  col. 
1588. 

Allowanee  for  Bireotion.] — A  dock  was 


constructed  by  public  commissioners  under  an 
act  of  parliament  which  gave  them  no  power  to 
remunerate  themselves  out  of  the  dock  funds  for 
their  services: — Held,  that  a  deduction  (under 
the  head  of  disbursements)  of  500/.  as  '*  allowance 
for  direction  "  ought  not  to  be  allowed.  Jieg.  v. 
Tyne  Ifnpro^vemcttt  Cimimiiut'uynera^  6  L.  T.  481). 

Watehixig.] — A  deduction  of   150/.  for 


watching  which  was  done  by  a  j)olice  boat  pro- 
yided  and  paid  for  out  of  other  tlian  dock  funds 
ought  not  to  be  allowed.    lb. 

Movable  Plant— Towage.] — A  deduction 


(under  the  head  of  movable  plant)  of  1,200/.  for 
a  steamboat  used  for  towing  barges  when  filled 
with  mud  out  to  sea  and  back  was  not  allowable 
while  the  boat  was  used  oidy  for  the  work  of 
constructing  the  dock  ;  if  it  became  necessary 
for  permanent  use  in  removing  silt  it  would  be 
a  deiluction  in  future  rates,    lb. 

Capital — Cash   Balance.] — ^A   declaction 


Sunder  the  head  of  capital  for  carrying  on  the 
ock)  of  500/.  for  cosh  balance  ought  not  to  be 
allowed,  but  a  deduction  in  respect  of  stores  in 
hand  ought  to  be  allowed.    lb. 

Batee   and   Taxee.] — The  allowance  in 


respect  o£  rates  and  taxes  should  be  upon  the  net 
rateable  value  of  the  propcrty'after  the  rates  and 
taxes  themselves  have  been  deducted.    lb. 

20.  Ferries  and  Way-Leaves. 

Ferry  Boats — Telle  and  Landing-places.]— A 

company  was  incorporated,  and  empowered  to 
establish  and  maintain  a  feiTy  over  the  public 
tidal  and  navigable  river  Tyne ;  to  take  lands 
and  erect  ferry-houses  ami  landing-places  on 
either  side  of  the  river,  and  to  receive  certain 
tolls  for  the  passage  of  the  ferry.    The  landing- 

§  laces  on  either  side  were  in  the  parishes  of 
orth  and  South  Shields  respectively ;  but  the 
ferry  boats,  when  working,  were  always  afloat 
and  in  the  parish  of  N. ;  and  they  varied  their 
course  in  crossing  according  to  the  state  of  the 
tide.  The  tolls  (which  were  the  only  profit 
derived  by  the  company  from  the  ferry  and  land- 
ing-places) were  collected  at  the  South  Shields 
landing-place.  The  company  having  been  assessecl 
in  the  parish  of  South  Shields,  as  occupiers  of  a 
feiTy,  landing  and  tolls,  at  one-half  the  entire 
net  profit  of  the  tolls ;  on  appeal  from  that  rate  : 


— Held,  first,  that  the  tolls  could  not  be  directly 
rated  as  landed  property  from  their  connection 
with  the  landing-places,  nor  indirectly  by  laying 
the  rate  on  the  landing-places,  and  treating  the 
half  of  the  entire  net  proceeds  of  the  tolls  «as  the 
direct  profit  of  each  iandiug-pLice ;  and  that, 
therefore,  the  rate  could  not  be  supporte<l.  Keg. 
V.  Xorth  and  South  Sh'wldi  Ferry  Co.,  7  Railw. 
Cas.  849  ;  I  El.  &  Bl.  440  ;  22  L.  J.,  M.  C.  9 ;  17 
Jur.  181. 

Held,  secondly,  that  in  rating  the  landing- 
places,  the  tolls  should  not  be  entirely  excluded 
from  consideration ;  but  that  the  landing-places 
should  be  rated  as  land  rendered  more  valuable 
by  being  available  for  the  purpose  of  earning  the 
toEs.    lb. 

Held,  also,  that  the  mileage  principle  was  not 
applicable,  so  as  to  assess  a  portion  of  the  profits 
on  the  two  landing-places  according  to  the  pro- 
portion which  their  dimensions  bore  to  the  length 
of  the  transit  over  the  river.    lb. 

Owner  in  another  Parish — Landing-place  a 
Public  BEighway.  ] — The  owner  of  a  ferry  residing 
in  a  different  parish,  but  taking  the  profits  of  the 
ferry  on  the  spot  by  his  servants  and  agents,  is 
not  rateable  for  such  tolls  in  the  parish  where 
they  are  so  collectetl,  and  where  one  of  the  termini 
of  the  ferry  is  situated,  and  on  which  shore  the 
ferry-boats  ai-e  secured  by  means  of  a  post  in  the 
ground  ;  the  soil  itself  at  the  landing-places  being 
the  king's  common  highway ;  and  the  owner  of 
the  ferry  having  no  property  in  or  exclu.sive 
possession  of  it.  Williams  v.  Jojtes,  12  East,  840  ; 
11  B.  R.  411. 

Ferry  not  Beal  Property  within  43  Ells.  c.  2.1 
— The  lessee  and  occupier  of  an  ancient  and 
exclusive  ferry,  not  being  an  inhabitant  resiant 
within  the  township  in  which  one  of  the  termini 
of  the  feriy  is  situated,  Is  not  liable  to  be  rated 
there  for  any  share  of  the  tolls  of  such  ferry  ; 
for  supposing  a  feiTy  to  be  real  property,  it  is 
not  such  real  property  as  is  mentioned  in  43 
Eliz.  c.  2,  the  occupancy  of  which  subjects  the 
party  to  the  relief  of  the  poor  of  the  place.  And 
all  the  cases  where  parties  have  been  held  rate- 
able in  respect  of  the  occupancy  or  rcceipt  of 
tolls  (apart  from  the  question  of  inhabitancy), 
have  been  where  the}-  at  the  same  time  occupietl 
real  visible  property  connected  with  such  tolk  in 
the  place  where  they  were  rated.  Rex  v.  ^tcltol- 
80/1,  12  East,  330  ;  11  R.  R.  398. 

Way-Leayes — ^Liability  of  Lessee.] — If  A.  has 

an  exclusive  right  of  using  a  way-leave  over  land 
which  he  holds  in  common  with  B.,  paying  B.  a 
certain  sum  yearly,  and  has  the  privilege  of  using 
a  way-leave  occupied  by  C,  paying  him  so  much 
per  ton  for  the  goods  carried  over  it,  A.  is  not 
i-ateable  in  respect  of  either  of  such  way-leaves. 
Jiex  v.  Jolliffe,  2  Term  Rep.  90  ;  1  R.  R.  437. 

A.  having  granted  to  B.  a  lease  for  years  of 
way-leaves  (for  the  purpose  of  carrying  coals), 
and  the  liberty  of  erecting  bridges,  and  levelling 
hills  over  certain  lands  ;  B.  made  the  waggon- 
ways,  inclosed  them,  thereby  excluding  all  other 
persons,  erected  bridges,  and  built  two  houses 
on  the  land  for  his  servants  : — Held,  that  B.  was 
liable  to  be  rated  for  "the  ground  called  the 
waggon-way."     Jfe-r  v.  Dell,  7  Term  Rep.  598. 

21.  LlOHTUOUSES. 

Erected  on  Shore.] — A  lighthouse  erected  on 
the  shore  for  conveying  light  to  ships  at  sea  is 


1655 


RATES  AND  RATING— Per«on«  and  Property  Liable. 


1656 


not  rateable  in  respect  of  the  value  of  the  tolls 
paid  by  the  shijwwnere  for  the  benefit  so  com- 
municated, but  simply  as  a  building.  Jfex  v. 
Fowhf,  9 D.kli.  120;  5B.&C.814;  29R.B.417. 


Leaaa  of  Land  belongixig  to.] — The  com- 


missioners of  Irish  lights  having  let  a  portion  of 
the  lands  held  by  them  as  such  to  a  tenant  from 
year  to  year  at  a  yearly  rent : — Held,  that  the 
land  K)  in  the  occupation  of  the  tenant  was  not 
«xempt  as  being  land  held  for  public  purposes. 
Bual  V.  Buckle,  16  W.  R.  435. 

OooupaUon  of  Fublio  Trustees  —  Merchant 
Shipping  Act,  1864,  s.  480.]— The  appellants 
appealed  against  a  poor-rate  made  by  the  respon- 
dents in  respect  of  a  lighthouse,  telegraph  station, 
houses,  buildings  and  land  in  the  parish  of 
Llanelian.  The  appellants  were  incorporated  as 
»  body  of  public  trustees  by  the  Mersey  Docks 
and  Harbour  Act,  1857,  and  the  property,  powers, 
rights  and  privileges  of  the  Liverpool  Dock 
Trustees,  including  the  right  to  levy  certain 
harbour  and  light  dues  on  vessels  entering  the 
port  of  Liverpool,  were  vested  in  the  appellants. 
The  tolls  were  so  fixed  that,  with  the  other 
receipts  of  the  appellants  applicable  to  conser- 
vancy purfjoses,  they  should  not  be  higher  than 
necessary  for  conservancy  expenditure,  and  there- 
fore no  profits  were  receivable  by  the  api)ellants 
from  the  occupation  of  any  of  the  property.  The 
lighthouse  consisted  of  a  tower  and  a  dwelling- 
house  adjoining.  In  the  tower  there  was  the 
light-room,  and  also  a  room  used  for  working  a 
telegraph  wire  from  Birkenhead  to  Holyhead, 
maintained  by  the  postmaster-general  for  the 
exclusive  use  of  the  appellants  under  an  agree- 
ment. The  dwelling-house  and  other  premises 
were  occupied  by  servants  of  the  appellants.  The 
tower  of  the  lighthouse  had  no  occupation  value 
except  as  a  lighthouse  and  a  telegraph  station  : — 
Held,  that  the  tower  was  incapable  of  profitable 
occupation  as  a  lighthouse,  and  was  not  rateable 
to  the  relief  of  the  poor,  but  that,  with  resj^ect 
to  the  adjoining  houses,  it  having  been  found  as 
a  fact  that  their  value  was  enhanced  from  being 
used  in  connection  with  the  tower,  the  assessment 
on  that  footing  was  correct.  Mersey  Docks  and 
Harhimr  Board  v.  Llanelian  Overseers^  54  L.  J., 
Q.  B.  49;  14  Q.  B.  D.  770;  .52  L.  T.  118;  33 
W.  R.  97  ;  6  Asp.  M.  C.  358  ;  49  J.  P.  164— C.  A. 

The  430th  section  of  the  Merchant  Shipping 
Act  is  only  applicable  to  lighthouses  under  the 
control  of  the  general  lighthouse  authorities. 
Ih.,  51  L.  T.  62  ;  5  Asp.  M.  C.  248  ;  48  J.  P.  391. 

Tolls  in  different  Parishes.]— The  tolls  of  a 
lighthouse  situated  in  a  township,  which  tolls 
were  collected  out  of  the  township,  in  the  several 
ports  at  which  the  vessels  passing  by  the  coast 
afterwards  arrived,  are  not  rateable  qu^  tolls 
in  the  township.  Ilex  v.  TynemoKth,  12  East, 
46;  11  R.  R.328. 

Duties.] — Where  a  poor-rate  was  imposed  upon 
a  lighthouse,  together  with  the  duties  payable 
for  the  same,  and  the  duties  were  collected  out 
of  the  parish : — Held,  that  these  duties  did  not 
•constitute  part  of  the  annual  profits  of  the  house 
or  land  where  the  light  was  placed,  and  were  not 
rateable.  lUx  v.  Qtke,  5  B.  &  C.  797  ;  8  D.  &  R. 
^566 ;  5  L.  J.  (o.S.)  M.  C.  8  ;  29  R.  R.  408. 


Principle    of    Assecsment  —  Stmetnral 


by  the  commissioners  of  a  port  in  respect  of  a 
lighthouse  erected  within  the  limits  of  a  (jar- 
ticular  parish  are  not  to  be  taken  into  considera- 
tion in  the  assessment  of  the  lighthonse  to  the 
))oor-rate  of  that  parish,  and  its  structural  value 
appears  to  be  the  only  basis  on  which  to  found 
any  assessment  of  its  rateable  value.  Itanrasfer 
Port  Commissioners  v.  Barrow-in-Purness  Orer^ 
set^rs,  66  L.  J,,  Q.  B.  90  ;  [1897]  1  Q.  B.  166  ;  75 
L.  T.  358  ;  61  J.  P.  21. 


22.  Railways. 

Mode  of  Bating — General  Prineiples.] — ^The 
amount  on  which  a  railway,  when  the  railway 
company  are  themselves  the  carriers,  is  to  be 
assessed  to  the  poor-rate,  is  the  rent  which  a 
lessee  would  pay,  he  being  supposed  capable  of 
deriving  from  the  use  of  the  railway  all  the 
profits  which  accrue  to  the  company  from  the 
conveyance  of  passengers,  cattle  and  goods, 
under  the  powers  of  their  acts,  such  lessee  find- 
ing  locomotive  power,  carriages,  &c.,  and  paying 
all  expenses  incidental  to  working  the  railway, 
free  of  all  usual  tenaut*s  rates  and  taxes,  and 
tithe  commutation  rcnt-charge,  and  making 
allowance  and  deductions  for  the  average  annual 
cost  of  repairs,  insurance,  and  other  expenses 
necessary  to  maintain  the  way,  its  fixtures  and 
appurtenances,  in  a  state  to  command  such  rent. 
Beg.  V.  X.  4'  S.  W.  By.,  2  G.  &  D.  49  :  1  Q.  B. 
558  ;  2  Railw.  Gas.  629  ;  11  L.  J.,  M.  C.  93  ;  6 
Jur.  686. 

Leased  Line  when  not  to  be  treated  aa 


Talne.] — Dues  earned  under  statutory  authority 


integral  Part  of  leasing  Company's  System, 
but  as  independent  Line.] — A  railway  company 
constructed  under  the  powers  of  their  act  a  line 
which  formed  a  connecting  link  between  the 
lines  of  three  other  companies,  and  for  some 
time  retained  possession  of  such  line,  taking  tolls 
for  the  use  of  it  by  such  other  companies.  Sub- 
sequently, by  an  agreement  between  the  first* 
mentioned  company,  therein  called  "  the  lessors,** 
and  the  three  other  companies,  therein  called 
*'  the  lessees,"  which  agreement  was  confirmed 
bv  and  was  to  have  the  same  effect  as  if  its 
provisions  had  been  enacted  in  an  act  of  parlia> 
ment,  the  line  was  leased  to  the  lessees  in 
perpetuity  at  an  annual  rent,  and  the  lessees 
were  by  such  act  empowered  to  use,  and  they  did 
use,  such  line  in  connection  with  their  respective 
systems  without  payment  of  tolls.  The  existence 
of  the  said  fii'st-mentioncd  company  was  con- 
tinued by  the  confirming  act  for  certain  pur- 
poses, such  as  the  receipt  of  the  yearly  rent  and 
its  distribution  among  the  shareholders,  and 
there  was  a  provision  in  the  agreement  which  by 
necessary  implication  gave  power  to  the  lessees 
to  let  the  line  with  the  consent  of  the  lessors 
under  seal : — Held,  that,  having  regard  to  the 
provisions  of  the  agreement  and  of  the  act  con- 
fii-ming  it,  the  rateable  value  of  the  line  for  the 
purposes  of  the  poor-rate  was  not  to  be  ascer- 
tained  as  if  it  were  an  integral  portion  of  the 
lines  of  the  three  companies  using  it,  but  was  to 
be  based  upon  the  rent  which  a  tenant  from  year 
to  year  might  reasonably  be  expected  to  give  for 
it  as  an  independent  Une.  North  and  SoMtk- 
Western  JunetUm  By.  v.  Brentford  Uniom,  56 
L.  J.,  M.  C.  101  ;  18  Q.  B.  D.  740  ;  57  L.  T.  429  ; 
35  W.  R.  640  ;  51  J.  P.  772— C.  A. 

Eailway  not  Constructed  under  Aet  of 


Parliament.] — A   i-ailway   constructed  without 
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any     parliamentary    powers,    eventually    sold,  j 
enlarged  and  used,  by  act  of  parliament,  for , 
public  conveyance,  does  not  come  within  a.  65 ' 
of   the  Local  Government  Act,  1858  (21  &  22 
Vict.  c.  98),  as  a  railway  constructed  under  the 
po'w^ers  of  any  act  of  parliament ;  and  is  there- 
fore  rateable  in  the  full    nett    annual    value. 
3'.  -fil  My.  v.  Leadgate  Local  Boards  39  L.  J., ! 
M.   C.  65  ;  L.  R.  5  Q.  B.  157  ;  22  L.  T.  62  ;  18 
W.  R.  691. 

At    Lower    Bate  — Witliin    the    termj 


"Land."]— By  3  &  4  Will.  c.  90,  s.  33,  the 
owners  and  occapiers  of  houses,  buildings  and 
property  (other  than  laud)  rateable  to  the  relief 
of  the  poor  in  any  parish  shall  be  rated  at  and 
pay  a  rate  in  the  pound  three  times  greater  than 
that  which  the  owners  and  occupiers  of  land 
shall  be  rated  at  for  the  purposes  of  this  act 
(watching  and  lighting) : — Held,  that  a  line  of 
railway  was  land  within  the  meaning  of  the 
section  ;  and  was  therefore  only  rateable  at  the 
lower  rate.  Reg.  v.  Midlaiid  li^.^  44  L.  J., 
M.  C.  137  :  L.  R.  10  Q.  B.  389  ;  32  L.  T.  753  ;  23 
W.  R.  921. 

A  local  lighting  act  made  "  all  houses,  build- 
ings, erections,  works,  tenements  and  heredita- 
ments" liable  to  be  rated,  and  excepted  "  land"  : 
— Held,  that  this  exception  extended  only  to  land 
used  for  the  purposes  of  agriculture  or  ganlen- 
ing,  or  any  kind  of  mere  vegetation,  together 
with  the  roads  and  other  matters  which  are 
ancillary  to  those  purposes  ;  and  that  heredita- 
ments in  which  capital  hail  been  invested  for 
habitation,  or  for  ])urposes  of  profit  from  manu- 
facturing or  mechanical  industry,  were  liable  to 
be  rated  ;  and  therefore  that  a  line  of  railway 
was  liable.  Midland  lit/,  v.  Ch^JfferJield  Lighting 
Commiisi^merSy  1  Jur.  (N.8.)  797.  8,  T.,  nom. 
Reg,  v.  Midland  Ry.,  4  El.  &  Bl.  958  :  3  C.  L.R. 
682  ;  3  W.  R.  415. 

Under  Local  Acts — Ho  express  Beyo- 

oation.]  —  Certain  local  government  acts 
appointed  improvement  commissioners  for  sani- 
tary purposes  over  a  district  which  lay  partly 
within  and  partly  without  the  borough  of 
Walsall.  The  commissioners  had  power  to  levy 
rates  to  defray  the  expenses  they  were  bound 
to  incur.  The  rate  on  any  railway  within  the 
commissioners'  district  was,  by  a  local  act  of 
1848,  to  be  limited  tp  one-fourth  of  the  rateable 
value  of  the  railway.  A  part  of  a  line  of 
railway  did  run  through  the  commissioners* 
district,  and  was  so  rated  under  the  local  act 
up  to  1872.  By  the  PubUc  Health  Act,  1872, 
urban  authorities  were  constituted,  and  the 
mayor,  aldermen  and  burgesses  of  the  borough, 
ill  town  council,  became  an  urban  authority  for, 
among  others,  sanitary  purposes  in  the  borough. 
Both  bodies — the  commissioners  and  the  town 
council — were  given  powers  to  make  rates  to 
defray  the  expenses  incurred  by  them  in  the  dis- 
charge of  their  respective  duties.  In  the  grant 
to  the  town  council  of  rating  powers  nothing 
was  said  with  regard  to  any  limit  of  rating  upon 
any  particular  kind  of  property.  By  the  Public 
Health  Act,  1875,  the  town  council  was  invested 
with  powers  to  assess  a  rate  to  defray  the 
expenses  incurred  for  sanitary  purposes,  and  the 
l)Owers  of  a  local  board  were  transferral  to  it  as 
I  he  urban  authority  ;  and  it  was  provided  that 
expenses  incurred  by  the  urban  authority,  if  the 
council  of  a  borough,  were  to  be  defrayed  out  of 
the  borough  fund,  but  if   by  the  improvement 


commissioners,  were  to  be  defrayed  out  of  the 
district  rate.  One  section  continued  the  limit 
of  the  act  of  1848  as  to  rating  railway  property. 
By  a  local  act  of  1876  the  limits  of  the  borough 
were  greatly  extended,  and  the  mayor,  &c.,  of  the 
borough  became  the  sanitary  authority  for  the- 
extended  borough.  The  act  of  1848  was  repealed 
with  the  exception  of  certain  sections.  Among 
the  excepted  sections  that  one  which  limited  the 
amount  of  rateability  of  railways  was  not  men- 
tioned, but  nothing  was  said  specifically  to  put 
an  end  to  that  limited  liability  : — Held>  upon  the 
tnie  construction  of  the  various  acts,  public  and 
local,  that  there  having  been  no  express  revoca- 
tion of  the  privilege  granted  in  respect  of  rating- 
the  railway  at  only  one-fourth  of  its  rateable 
value,  a  borough  rate  calculated  on  its  full  rate- 
able value  could  not  be  maintained.  WaUall 
Overseers  v.  L.  S;  X.  W,  Ry.,  48  L.  J.,  M.  C. 
57,  65,  166  :  4  App.  Cas.  467  ;  41  L.  T.  160  ;  28 
W.  R.  52— H.  L.  (E.) 


Sheds  to  Protect  Sn^es.] — A  watching 


and  lighting  act  authorised  the  commissioners  to 
make  a  rate  upon  all  persons  inhabiting,  using 
or  occupying  any  houses,  shops,  mills,  sheds  or 
other  buildings  or  tenements  within  the  town- 
ship :  —  Held,  that  sheds  erected  to  protect 
engines  for  the  more  convenient  working  of  a 
coal  mine  were  rateable,  although  it  was  con- 
tended that  they  were  exempt  as  being  merely 
accessorial  to  the  engines.  Brown  v.  Granville^ 
(Lord),  3  M.  &  Scott,  453 ;  10  Ring.  69. 

Sidings  and  Turntables.]— By  a  borough 


improvement  act,  authorising  a  rate  to  be  leviai, 
it  was  enacted  that  the  occupiers  of  any  lanc^ 
used  only  as  a  canal  or  towing-))ath  for  the  same, 
or  as  a  railway  constructed  under  the  powers  of 
any  act  of  parliament,  should  be  rated  at  one- 
f ourth  part  only  of  the  nett  annual  value.  Sidings 
and  turntables,  occupying  about  ten  acres  of 
land,  wei*c  usefl  for  loading  trucks  and  carriages- 
with  goods,  and  also  as  a  standing  place  for  laden, 
and  unladen  carriages,  and  were  necessary  for 
conducting  the  traffic   of  the  railway: — Held^ 
rateable  at  one-fourth  only  of  their  nett  annual 
value.     Midland  Ry,  v.  Birmingliani  Council^ 
13  L.  T.  404. 

Lines   passing  throngh  Station  —  Con- 


tributing Directly  to  Company's  Bamingi.] — 

Lines  of  railway  constructed  within  the  area  of 
a  railway  station  for  the  convenience  of  traffic, 
as  supplementary  to  the  original  lines  passing- 
through  the  station,  but  diverging  from  and 
rejoining  them,  are  for  rating  purposes  to  lx> 
treated,  like  the  original  lines,  as  part  of  the 
railway  directly  contributing  to  the  company's 
earnings,  and  are  assessable  on  the  "  parochial  " 
system,  notwithstanding  that  such  supple- 
mentary lines  be  used  for  traffic  destined  to- 
or  coming  from  goods  or  coal  yards,  or  for 
standing  and  unliving  goods  waggons,  or  for 
running  goods  trains,  or  for  the  standing  of 
engines  and  passenger  carriages,  or,  at  times, 
for  shunting,  or  as  bay  lines  into  which  local 
trains  when  emptied  are  shunted  preparatory 
to  recommencing  a  journey.  Stockport  I'nion 
V.  L.  Sf  N.  W.  Ry.,  66  L.  J.,  Q.  B.  781  :  77  L.  T. 
244.  Affirmed,  67  L.  J.,  Q.  B.  335  ;  78  L.  T.  180  ; 
62  J.  P.  244— C.  A. 

Calculation  of  Froflts — ^Bent.] — A  rint,  or  a 
sum  in  the  nature  of  a  rent,  paid  for  the  occupa- 
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tion  of  a  railway  is  not  necessarily  a  criterion 
of  its  rateable  value.  The  profits  and  advan- 
tages derived  on  a  main  line  by  the  occupation 
of  a  branch  line  tnav  be  taken  into  account  in 
•estimating  the  rateable  value  of  the  branch,  and 
not  the  local  profits.  S.  E.  By.  v.  Dorking  Over- 
trers,  3  El.  &  Bl.  491  ;  2  C.  L.  R.  633  ;  7  Railw. 
Cas.  877  ;  23  L.  J.,  M.  C.  84  ;  18  Jur.  672. 

The  Eastern  Counties  Railway  Company  were 
tenants  of  the  Royston  and  Hitchin  line  at  a 
rent  of  16,800^.  Taken  by  itself,  the  line  was 
worked  at  a  loss,  but  it  was  valuable  as  con- 
tributing to  the  gross  earnings  of  the  Eastern 
Counties  Railway,  by  bringing  the  traflSc  of  the 
<3istrict  on  that  railway  : — Held,  that  the  sessions 
•were  wrong  in  point  of  law  in  adopting  the 
16,800^.  as  the  basis  of  the  calculation  and 
absolute  criterion  without  regarding  the  evidence 
of  real  value,  or  the  fact  of  there  being  profit. 
Jleg.Y.  Eastern  Countle*  Ry.,  7  Railw.  Cas.  900,  n.; 
18  Jur.  679,  n. ;  2  W.  R.  160. 


Bringing   Traffic    to  other  Lines.] — A 


railway  connected  with  and  rented  by  another 
railway  in  a  different  parish,  cannot  be  rated  at 
an  increased  amount,  in  respect  of  its  contri- 
butive  value  in  bringing  traffic  to  the  other  line, 
but  can  only  be  rated  upon  its  value  within  the 
rating  parish.  G.  W.  Ry.  v.  Pontypridd  Unimi, 
38  L.  J.,  M.  C.  93  ;  L.  R.  4  Q.  B.  354 ;  20  L.  T. 
m\ ;  17  W.  R.  671. 

The  Ely  Valley  Railway,  the  greater  part  of 
which  was  within  the  rating  parish,  supplied 
traffic  to  the  South  Wales  Railway,  which  was 
beyond  the  parish.  The  South  Wales  Railway 
was  the  property  of  the  Great  Western,  which 
was  also  the  occupier  of  the  Ely  Valley  at  a  fixal 
rent : — Held,  that  the  Great  Western  coald  not 
be  rated  as  the  occupier  of  the  Ely  Valley 
Railway  at  an  increased  amount  in  respect  of  its 
value  as  a  feeder,  and  in  supplying  traffic  to 
other  parts  of  their  line.    Ih. 

Long  Leaee  of  Line — Bent  and  Annoitiee.]— 
The  Reigate  Railway  Company  leased  their 
line,  which  joined  the  South  Eastern  Railway 
Company,  at  a  certain  rent,  for  1,000  years  ;  and 
the  South  Eastern  became,  under  the  lease,  the 
occupiers  of  the  line,  working  it  in  connection 
with  their  own  railway.  The  Reigate  Company 
was  afterwards  incorporated  with  the  South 
Eastern  by  act  of  parliament,  imder  which  the 
amalgamated  company  was  to  pay  to  the  share- 
holders of  the  Keigate  Company  annuities 
ecjuivalent  to  and  in  lieu  of  the  above  rent ; 
and  the  Reigate  line  then  became  part  of  the 
South  Eastern  line.  On  an  appeal  against  two 
poor-rates  assessed  upon  the  South  Eastern  as 
occupiers  of  so  much  of  the  Reigate  line  as 
paHsed  through  the  parish  of  D. : — Held,  that  the 
rent  in  the  one  case,  and  the  annuities  in  the 
other,  w^ere  not  to  be  taken  as  the  sole  or  con- 
clusive criterion  of  the  rateable  value.  8.  E.  Ry. 
V.  DorHtig  Overseers,  7  Railw.  Cas.  877  ;  3  El. 
&  Bl.  491  ;  2  C.  L.  R.  633  ;  23  L.  J.,  M.  C.  84  ;  18 
Jur.  672. 

General  Eaminge  and  Proflte  at  Partionlar 
Stations.] — A  railway  company  maintained  at 
each  of  the  stations  and  termini  on  their  line  a 
staff  of  servants  and  appliances  w^hich  were 
employed  chiefly  for  the  purposes  of  the  goods 
traffic,  but  partly  for  the  accommodation  of 
passengers.  They  made  a  gross  charge  of  so 
much  per  ton  to  their  customers  for  goods  cari'ied 


on  the  line,  but  from  the  amount  ro  charged 
certain  sums  were  deducted  and  set  apart  as  the 
earnings  of  the  staff  and  appliances  at  each 
station.  To  these  sums  the  name  of  terminal 
charges  was  given  : — Held,  that  these  terminal 
charges  were  to  be  considered  as  part  of  the 
general  earnings  of  the  line,  and  not  of  the 
stations.  Reg.  v.  Eastern  Counties  Ry.^  4  B.  &  S. 
58 ;  32  L.  J.,  M.  C.  174 ;  9  Jur.  (N.S.)  1339  ;  8 
L.  T.  419;  11  W.  R.  694. 

In  calculating,  therefore,  the  amount  of  the 
gross  earnings  and  expenses  of  the  line  in  a 
parish,  the  terminal  charges  must  be  included. 
lb. 

The  rateable  value  of  a  portion  of  a  railway, 
consisting  of  the  nett  annual  profits  from  the 
traffic  uix)n  the  portion  rated,  cannot  be  increased 
by  any  pnrt  of  the  profits  earned  by  the  same 
traffic  upon  other  portions  of  the  line.  G,  E. 
Ry.  V.  HaughUy  Overseers,  35  L.  J..  M.  C.  229  ; 
L.  R.  1  Q.  B.  666  ;  12  Jur.  (N.8.)  596  ;  14  L.  T. 
548;  14W.R.  779. 

Bateable  Value  of  Line  in  different  Paxiehes.] 
— ^A  line  of  railway  passed  through  a  parish,  and 
great  accessions  of  traffic  took  place  on  another 
part,  of  the  line  beyond  the  parish  ;  in  such  case 
the  railway  company  is  assessable  in  the  parish 
only  for  the  earnings  in  the  parish,  i.e.  the  gross 
yearly  earnings  in  the  parish,  subject  to  expenses 
and  deductions  fairly  applicable  to  that  part  of 
the  railway  which  is  in  the  parish,  and  the  profits 
on  the  other  parts  of  the  line  are  not  to  be  taken 
into  account  as  contributive  value  enhancing  the 
value  in  the  parish.    Ih» 

Part  of  a  line  of  railway  passed  through  a  dis- 
trict where  there  were  two  other  competing  lines, 
for  the  carriage  of  passengers  and  goods.  The 
gross  earnings  in  the  parish,  a  part  of  this  district, 
were  more  than  absorbed  by  the  expenses  charge- 
able for  the  working  thereof,  plus  the  deduction 
allowed  by  the  Parochial  Ai^essment  Act;  but 
on  the  basis  of  the  receipts  derived  from  the 
enhancement  of  the  traffic  on  the  other  parts  of 
the  system,  the  rateable  value  of  the  line  in  the 
parish  was  equal  to  45  per  centw  of  the  gross 
receipts  : — Held,  that  the  railway  company  was 
rightly  rated  at  this  amount.  L,  Sf  3.  W,  Hg. 
V.  Irthlinghorovgh  Oxersters,  35  L.  T.  327. 

The  legal  principle  of  rating  by  ascertaining 
the  value  of  the  land  occupied  in  the  parish,  after 
the  due  allowances,  is  applicable  to  all  cases 
where  the  same  party,  whether  a  company  or  an 
individual,  occupies  in  different  parishes  land 
forming  one  entire  property,  though  the  profits 
may  be  earned  in  different  proportions,  and  with 
a  different  rate  of  outgoings  in  each.  Keg.  v. 
Z.  B.  Sf  8.  C\  Ry.,  15  Q.  B.  313  ;  6  RaUw.  Cas. 
440  ;  20  L.  J.,  M.  C.  124  ;  15  Jur.  372. 

In  imposing  the  rate  upon  a  railway  compumy, 
the  rateable  value  of  the  portion  of  the  line  occu- 
pied in  any  particular  parish  is  to  be  deduced 
from  a  comparison  between  the  particulars  of 
profit  and  the  outgoings  arising  in  that  parish, 
and  not  by  treating  the  whole  line  of  railway 
(trunk  and  branches)  as  one  entire  subject-matter, 
and  the  whole  rateable  value,  however  constituted, 
as  entire,  and  then  dividing  it  among  the  several 
parishes,  according  to  the  distance  which  the  line 
passes  through  each.    Ih. 

Any  expenses,  wherever  arising,  which  the  com- 
pany can  shew  to  be  necessary  for  keeping  the 
hereditament  which  is  the  subject  of  the  assess- 
ment at  the  value  which  is  made  the  measure  of 
such  assessment,  may  properly  be  taken  into 
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consideration,  but  not  the  amount  at  which  the 
etimpany  is  rated  in  another  parish.    lb. 

With  regard  to  the  rating  in  a  particular  parish , 
the  line  is  to  be  rated,  not  in  the  proportion 
which  the  length  of  the  line  therein  bears  to  the 
whole  line,  but  in  the  proportion  that  the  receipts 
in  such  parish  for  traffic  bear  to  the  receipts 
throughout  the  whole  line.  JReg,  v.  L.  Jj;  S.  W. 
Jiy.,  1  Q.  B.  568 ;  2  Railw.  Cas.  692 ;  11  L.  J.. 
M.  C.  98  ;  6  Jur.  686. 

Inoreaae  of  Samingi  in  one  Pariih — Oocnpa- 
tion  in  another.] — The  Reigate  line  brought  a 
great  deal  of  additional  traffic  to  the  main  line  of 
the  South  Eastern,  and  that  company  derived 
benefit  from  the  Keigate  line.  If  in  the  market, 
it  might  be  an  object  of  competition  between  the 
South  Eastern  and  other  railway  companies,  the 
traffic  on  the  main  lines  of  which  would  be  in- 
creased by  the  possession  and  control  of  the 
Keigate  line : — Held,  that  these  were  matters 
giving  additional  value  to  the  occupation  of  the 
Keigate  line  in  the  parish  of  D.,  wnich,  though 
lying  in  other  parishes,  ought  to  be  taken  into 
account  in  rating  the  line  in  that  parish ;  but 
held,  by  Erie,  J.,  that  the  earnings  in  other 
parishes,  though  increased  by  the  occuimtion  of 
the  Keigate  line  in  the  parish  of  D.,  ought  to  be 
rated  in  those  other  parishes,  and  not  in  D. 
S.  £,  Ry,  V.  Dorking  Over^eer^,  supra,  col.  1659. 

Liability  to  make  good  Defioieney  in  Bates 


l>y  reason  of  Lands  taken.]  —The  East  London 
Railway  Act,  1865  (28  &  29  Vict.  c.  li.),  autho- 
rised the  making  of  several  small  railways,  and 
the  taking  possession  of  lands  for  that  purpose. 
Each  of  these  railways  passed  through  more  than 
one  parish.  The  128th  clause  of  the  act  declared, 
*'That  if  and  while  the  company  is  possessed 
under  this  act  of  any  lands  assessed,  or  liable  to 
be  assessed,  to  any  sewers  rate,  consolidated  rate, 
poor  rate,  police  rate,  main  drainage  rate,  church 
rate,  or  other  parochial  or  ward  rate,  they  shall 
from  time  to  time,  until  the  railway  or  the  works 
thereof  are  completed  and  assessed,  or  liable  to 
be  assessed,  be  liable  to  make  good  the  deficiency 
in  the  assessment  for  such  rates  by  reason  of 
those  lands  being  taken  or  used  for  the  purposes 
of  the  railway  or  works  ;  and  the  deficiency  shall 
be  computed  according  to  the  rental  at  which 
those  lands  with  any  buildings  thereon  are  now 
rated."  A  portion  of  one  of  these  railways  was 
•completely  constructed  in  one  parish,  and  was 
worked  there.  Till  its  completion  there,  the 
directors  had  paid  in  that  parish  the  deficiency 
rate  as  provided  in  this  clause.  On  its  comple- 
tion there,  they  claimed  that  they  should  be 
relieved  from  the  deficiency  rate : — Held,  that 
the  rate  was  properly  a  parochial  rate,  and  that, 
•on  the  completion  of  that  portion  of  the  railway 
in  thnt  parish,  the  title  of  the  parish  officers  to 
claim  the  deficiency  rate  there  had  ceased.  JSuAt 
London  Ry.  v.  Whiiechurch^  43  L.  J.,  M.  C.  159  ; 
L.  R..7  H.  L.  81  ;  30  L.  T.  412  ;  22  W.  R.  665. 
By  a  railway  act  it  was  enacted  that  **  while 
the  company  is  possessed  under  this  act  of  any 
landn  assessed,  or  liable  to  be  assessed,  to  any  |)Oor 
rate,"  and  certain  other  rates, "  they  shall  from 
time  to  time,  until  the  railways  or  the  works  are 
completed  and  assessed,  or  liable  to  be  assessed, 
be  liable  to  make  good  the  deficiency  in  the 
assessment  for  such  rates  by  reason  of  these  lands 
being  taken  or  used  for  the  purposes  of  the  rail- 
way or  other  works  by  this  act  authorised  ;  and 
•the  deficiency  shall  be  computed  according  to  the 


rental  at  which  those  lands  with  any  buildings 
thereon  were  rated  at  the  time  of  the  passing  of 
this  act."  The  company  was  empowered  under 
the  act  to  make  certain  railways  and  works 
forming  one  entire  system,  and  they  took  and 
used  lajid  in  a  i)arish  for  making  a  part  of  the 
railways  and  works.  The  part  of  the  railways 
and  works  in  the  parish  were  completed  and 
opened  for  traffic  ;  but  other  parts  of  the  entire 
system  were  not  completed.  The  assessment  of 
the  land  with  the  railway  and  works  to  the  poor- 
rates  and  other  rates  in  the  parish  was  below  the 
assessment  of  the  land  with  buildings  thereon 
before  the  act  was  passed  : — Held,  that  the  com- 
pany was  liable  to  make  good  the  deficiency  in 
the  assessment  until  the  entire  system  of  railways 
was  completed.  Reg,  v.  Mttropolitan  DUtrict 
Ry.,  40  L.  J.,  M.  C.  113  ;  L.  R.  6  Q.  B.  698. 

EiFeot  of  Branoh  Lines.] — A  railway  company 
had  become  possessed  of  a  branch  line  communi- 
cating with  its  main  line,  on  the  terms  that  the 
shareholders  of  the  company  by  whom  the  line 
was  made  should  become  stockholders  in  the 
company  to  an  amount  calculated  at  the  expense 
of  making  the  line.  This  branch  line  communi- 
cated with  the  lines  of  three  other  companies, 
and  the  company  worked  the  branch  at  very  low 
fares,  in  ortler  to  divert  the  traffic  from  the 
other  lines  on  to  its  own  line  ;  the  consequence 
was  that  the  sum  actually  earned  on  the  branch 
line  was  very  small.  If  the  branch  line  was  in 
the  market,  either  of  the  three  other  companies 
would,  in  consequence  of  the  traffic  which  it 
would  bring  to  their  line,  be  willing  to  acquire 
it  upon  the  same  terms  in  every  respect  as  those 
upon  which  the  company  held  it,  and  would 
then  work  it  in  a  similar  manner  to  that  in 
which  it  was  worked  by  the  company : — Held, 
in  assessing  to  the  poor-rate  a  part  of  the  branch 
line  passing  through  the  parish,  that  the  fact 
that  three  other  companies  would  be  willing  to 
pay  what  was  equivalent  to  a  large  rent  for  it 
was  to  be  taken  into  account  as  an  element  in 
ascertaining  the  rent  at  which  it  might  reason- 
ably be  expected  to  let  from  year  to  year.  Reg. 
V.  i.  ^'  j\\  W.  Ry.y  KempnUyn  Rate^  In  re,  L.  R. 
9  Q.  B.  134  ;  29  L.  T.  910  ;  22  W.  R.  263.  S,  C, 
nom.  Reg,  v.  Redford  Assessment  Committee^  43 
L.  J.,  M.  C.  81. 


Inoreased  Traffic  on  Main  Line.] — The 


rateable  value  of  land  in  a  parish  may  be  increased 
by  its  producing  a  return  to  the  occupiers  out  of 
the  [parish,  as  where  a  branch  railway  occupied 
by  a  company  owning  a  main  line  into  which  it 
runs,  produces  a  profit  by  virtue  of  the  traffic 
which  it  causes  over  such  main  line.  X.  4'  •^'  1^' 
Ry.  V.  Cafinock  Overseers,  9  L.  T.  325. 


Bight   to   Consider.]  —  In   assessing   a 


branch  line  of  railway,  which  branch  is  leased 
to  the  owners  of  a  main  line  into  which  it  runs, 
the  parish  authorities  are  not  entitled  to  take 
into  consideration  in  the  assessment  the  value  of 
the  line  to  such  owners  of  the  main  line,  in  addi- 
tion to  the  nett  profits  as  derived  from  the  traffic 
passing  through  the  parish.  G.  W.  Ry.  v.  Ponty- 
pridd Union,  38  L.  J.,  M.  C.  93 ;  L.  R.  4  Q.  B. 
354  ;  20  L.  T.  364  ;  17  W.  R.  671. 


Payment  made  in  Lien  of  Profits.]— The 


N.  company,  being  empowered  to  make  a  branch 
line  from  their  railway  to  join  the  E.  railway, 
an  agreement  was  entered  into  by  the  companies 


1668 


KATES  AND  EATING— Persous  and  Property  Liable. 


1664 


(confirmed  by  act  of  parliament),  by  which*  it 
was  mutually  agreed  that  the  N.  company 
should  complete  the  branch  (which  was  likely  to 
prove  beneficial  to  the  E.  company),  and  that 
whenever,  after  the  opening  of  the  bmnch,  the 
nett  earnings  of  the  N.  company's  whole  line 
should  not  be  sufiicient  to  pay  a  divident  of  3 
per  cent,  per  annum  on  their  share  capital,  the 
E.  company  should  pay  to  them  such  a  sum  (not 
to  exceed  3,705Z.)  as  would  be  sufiicient  to  make 
up  that  dividend.  There  were  stipulations  for 
the  interchange  of  traffic.  The  agreement  to  be 
in  force  for  ninety-nine  years  from  the  opening 
of  the  branch.  The  branch  was  acconlingly 
completed  by  the  N.  company,  and  worked  by 
them  at  a  loss  ;  and,  in  a  certain  year,  the  nett 
earnings  of  their  whole  line  falling  short  of  a 
dividend  of  3^.  per  cent.,  the  E.  company  paid 
3,705/.  under  the  agreement  to  make  up  that 
dividend : — Held,  that  this  payment  of  3,705Z. 
ought  not  to  be  taken  into  account  in  ascertain- 
ing the  rateable  value  of  the  N.  company's  rail- 
ways. Newmarket  Ry.  v.  St.  Andrew-the-LeiUj 
Camhridgej  Ocerseerx^  7  Railw.  Cas.  858 ;  3 
El.  &  BL  94  ;  2  C.  L.  R.  621  ;  23  L.  J.,  M.  C.  76  ; 
18  Jur.  572;  2  W.  R.  701. 

Bailwayi  with  Banniiig  Poweri.]— Mere  run- 
ning powers  enjoyed  by  one  railway  company 
over  the  line  of  another  do  not  constitute  an 
occupation,  so  as  to  subject  the  holders  of  the 
privilege  to  rateability.  Midland  Ry.  v.  Badg- 
worth  Orerseers,  34  L.  J.,  M.  C.  25  ;  11  Jur.  (N.s.) 
14  ;  11  L.  T.  303  ;  13  W.  R.  202. 

A  line  of  railway  connecting  two  towns 
belonged  to  two  companies,  each  holding  a  moiety 
of  the  line  in  fee-simple,  and  enjoying  running 
powers  over  its  entire  length.  The  overseers  of 
a  parish  through  which  that  portion  of  the  rail- 
way belonging  to  one  company  passed,  having 
rated  the  other  company  : — Held,  that  the  rate 
was  bad.    Ih. 

The  principle  is  not  altered  by  the  circum- 
stance that  other  parties  also  are  carriers  on  the 
railway,  some  providing  for  themselves  locomo- 
tive power,  carriages,  stations  and  watering- 
places,  and  paying  tolls  only  to  the  company, 
and  others  finding  carriages  only,  and  hiring 
power,  &c.,  from  the  company.  Reg.  v.  Orafid 
Junction  Ry.,  4  Q.  B.  18  ;  4  Railw.  Cas.  1  ; 
D.  &  M.  237  ;  13  L.  J.,  M.  C.  94  ;  8  Jur.  508. 

Fixed   Bent.] — The  special  act  which 


•-•  .1 


occupier  of  the  part  of  their  half  of  the  rrl 
way  in  that  parish,  the  rateable  value  of  thTs. 
occupation  was  arrived  at  by  taking  the  amount 
of  the  Great  Western's  profits  in  the  parish^ 
and  adding  the  sum  which  the  Midland,  if 
they  had  not  had  the  right  of  running  free,  would 
have  had  to  pay  to  the  Great  Western  in  respect 
of  that  part  of  the  railway  : — Held,  that  this 
was  wrong,  and  that  the  rateable  value  of  the 
Great  Western's  occupation  in  B.  was  the 
amount  of  their  own  profits  in  that  pari.sh« 
enhanced  only  by  the  value  to  them  of  their 
right  to  run  free  over  the  Midland  Company's, 
half  of  the  railway,  fr.  W.  Ry.  v.  Badgworth^ 
36  L.  J.,  M.  C.  33  ;  L.  R.  2  Q.  B.  251  ;  15  W.  R. 
579. 

Dedaotion  of  SumB  recelTed  for  another 


authoriseil  the  making  of  a  railway  by  the  0. 
company,  provided  that  the  L.  company  should 
have  the  right  to  run  their  traffic  over  a  part  of 
the  line,  on  payment  of  a  fixed  annual  rent  to  the 
C.  company.  The  rent  was  much  less  than  the 
actual  value  of  the  traffic  passed  over  that  part 
of  the  line  by  the  L.  company  : — Held,  that  the 
C.  company  could  not  be  ratetl  for  poor-rate  in 
respect  of  that  traffic  at  a  higher  sum  than  the 
fixed  rent.  AltrineJiam  Union  v.  Cliethlre 
Lines  CommiUee,  15  Q.  B.  D.  597  ;  50  J.  P.  85— 
C.  A. 

When  no  Paymenti  made.] — A  railway 


was  constructed  from  G.  to  C.  ;  half  belonged  to 
the  Great  Western,  and  half  to  the  Midland  ; 
each  company  had  running  powers  over  the  half 
belonging  to  the  other  company,  but  neither  com- 
pany was  liable  to  pay  tolls  to  the  other.  The 
Midland  Company's  traffic  over  the  railway  was 
much  larger  and  more  profitable  than  that  of 
the  Great  Western.  The  Great  Western  being 
rightly  assessed  to  the  poor-rate  of  B.  as  sole 


Bailway.] — By  an  agreement  between  two  sepa- 
rate railway  companies  (forming  together  a  con- 
tinuous line),  it  was  stipulated  that  the  former 
should  be  at  liberty  to  convey  such  of  their  pas- 
sengers as  had  taken  tickets  for  the  entire  dis- 
tance, over  the  line  of  the  latter,  paying  for  each 
passenger  a  certain  sum  by  way  of  toll  to  the 
latter  company : — Held,  that  in  estimating  for 
the  purposes  of  a  poor-rate  the  gross  receipts 
earned  by  one  railway  company,  in  respect  of 
portions  of  their  line  running  through  different 
parishes,  the  company  was  at  liberty  to  deduct 
such  sums  as  had  been  received  by  them  and 
paid  over  to  the  other  company  in  pursuance  of 
the  agreement ;  and  that  the  residue,  after  such 
deduction,  was  the  rateable  value  of  the  line. 
Reg.  V.  St.  Pancras  Vestry,  3  B.  &  S.  810 :  32 
L.  J.,  M.  C.  146  ;  9  Jur.  (N.8.)  1 102  ;  8  L.T.273  ; 
11  W.  R.  615. 


Bent  for  Station  let  to  another  Company.  ] 


— The  Eastern  Counties  Railway  Company, 
owners  of  a  station  at  P.,  in  1848  entered  into> 
an  agreement  with  the  North-Westem  Railway 
Company,  by  which  the  latter  company  was  for 
999  years  to  have  the  joint  use  of  the  station  for 
their  traffic,  they  binding  themselves  to  pay  for 
such  use  of  the  station  according  to  certain  terms- 
stipulated  in  the  agreement.  Another  railway 
having  been  opened,  a  considerable  portion  of 
the  traffic  of  the  North  Western  line  was  in  con- 
sequence abstracted,  and  the  station  became  of 
so  much  less  value  to  the  North  Western  Rail- 
way Company,  that  the  rent  which  they  would 
be  willing  to  pay  for  the  use  of  the  station  would 
barely  amount  to  a  third  part  of  the  sum  actually 
paid.  Upon  appeal  against  a  poor-rate,  and  a 
case,  which  stated  that  the  Eastern  Counties 
Railway  Company  were  to  be  deemed  to  be  the 
persons  rateable  in  respect  of  the  whole  occupa- 
tion of  the  station  : — Held,  that  in  estimatino: 
the  value  of  the  occupation  to  the  hypothetical 
tenant  contemplated  by  the  6  &  7  Will.  4,  c.  96, 
the  continuance  of  those  circumstances  whichh 
constituted  the  value  to  the  existing  occupiers 
was  to  be  assumed,  and  thenceforth  the  sum  of 
money  payable  to  the  appellants  by  the  North 
Western  Railway  Company  under  the  agreement 
ought  to  form  part  of  the  rateable  value  of  i he- 
station.  Reg.  V.  Fiction  Overseers,  3  El.  &  El. 
450;  30  L.  J.,  M.  C.  89 ;  7  Jur.  (N.8.)  518  :  3 
L.  T.  689  ;  9  W.  R.  309. 

The  Eastern  Counties  Railway  Company  werc 
the  sole  owners  of  a  railway  station,  and  in  184S, 
by  an  agreement  by  deed,  the  North  Western 
Railway  Company  were  for  999  yeare  to  have- 
exclusive  use  of  part  of  the  station,  and  the  joint 
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h   the  Eastern    Counties   Company  of 

^  _ '   '    part,  at  a  certain  sum  per  annum.    The 

ion  of  the  station  ^f terwardn  became  of 

*S8  value  to  the  North  Western  Company 

e  annual  sum  to  be  paid  by  them  to  the 

-  company    under    the  agreement : — Held, 

e  effect  of  the  deed  (as  regarded  the  part 

station  jointly  occupied)  was  only  to  give 

North  Western  Company  the  right  to  the 

ccapation,  and  that  the  Enstem  Counties 

in  J  were  rateable  as  the  sole  occupiers  of 

irt  of  the  station,  and  that  in  rating  them 

ch  occupation,  the  sum  paid  by  the  North 

rn  Company  must  be  considered  as  part  of 

ofics.    i2^.  T.  iSA^rar^,  33  L.  J.,  M.  C.  5. 

-  Payment  under  Working  Agreement] — 
'  ^  v-ment  to  one  railway  company  by  another, 

agreement,  of  such  a  sum,  if  any,  as  may 

cessary  to  make  up  a  certain  dividend  on 

«st   of  the  line,  in    consideration  of  the 

ng  of  a  part  of  it,  and  of  working  it  for  the 

it  of  the  latter  company,  is  not  a  profit 

ig  oat  of  the  occupation  of  the  railway,  and 

t  to  be  taken  into  account  in  assessing  its 

*ble  value.     Newmarket  Rif.  v.  St.  Andrew^ 

'  bridge,  Ocerseers,  3  El.  &  Bl.  94  ;  2  C.  L.  R. 

7  Railw.  Cas.  858  ;  23  L.  J.,  M.  C.  76  ;  18 

572  ;  2  W.  R.  701. 

aduotioni— General  Prinoiple— Sitimate  of 

enses.] — A  company  formed  a  line  of  rail- 
,  of  which  they  were  owners.    They  were 
lessees  of  two  branch  lines,  but  were  not 
•le  to  repair  them ;  by  each  of  these  branch 
«  the  company  incurred  an  annual  loss,  but 
se  lines  caused  an  increase  of  traffic  on  the 
in  line.    The  company  had  been  in  the  exclu- 
_3  occupation  of  these  three  lines  as  carriers. 
^  order  to  ascertain  the  sum  at  which  the  com- 
ny   was  to  be  rated,  i.e.   the   rent   which  a 
lant  might  be  found  to  give  from  year  to  year, 
3  parish  officers  ascertained  the  gross  receipts 
one   mile  in  a  parish,  where  there  was  no 
ition,  and  deducted  therefrom  the  expenses  of 
e    three    lines,    under    the    following  heads, 
z. : — 1.  Maintenance  of  way  ;   2.  Locomotive 
XK)ant ;  3.  Carrying  account ;   4.  Charges  for 
ilariefl  of  superintendents  and  clerks,  advertis- 
ig,  stationery,  &c. ;  5.  Repairs  and  alterations 
f  stations ;  6.  Compensation  for  fire  and  other 
ccidents  ;  7.  Government  duty  on  passengers  ; 
-.  Rates  and  taxes  of  all  kinds  actually  paid 
other  than  the  property  tax)  ;  9.  Direction  and 
>fiSce  expenses ;  and  also  a  sum  for  the  annual 
lepreciation  of  the  plant  necessary  for  working 
"he  railway.    Further  allowances  were  made  of 
a  percentage  as  interest  on  the  first  cost  of  the 
plant,  and  as  a  tenant's  profits,  including  profits 
of  trade.    The  balance  was  taken  to  represent 
the  rateable  value  of  one  mile  in  the  parish,  and 
was  found  so  to  do  by  the  sessions.    The  stations 
and    buildings   on  the  three  lines  were  rated 
separately   from    the    railway.     The  company 
claimed  the  following  additional  deductions : — 
1.  The  rateable  valueof  the  stations  and  buildings 
appurtenant  to  the  three  lines,  and  necessary  for 
their  profitable  enjoyment ;  2.  The  depreciation 
and  wear  and  tear  of  the  rails  and  sleepers  on 
the    main    line,   hitherto    defrayed  out  of  the 
capital ;  3.  A  percentage  on  the  sum  expended 
in  forming  the  company,  obtaining  the  act,  and 
raising  the  capital ;   4.  The  income  tax  paid  by 
the  company ;    5.  Additional   parochial  assess- 
ments  which  might  become  payable ;   6.  The 
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annual  total  loss  on  the  two  branch  lines : — 
Held,  that  a  further  deduction  ought  to  be  made 
for  the  stations  and  buildings,  bat  not  on  account 
of  any  of  the  other  claims  made  by  the  company. 
Reg.  V.  G.  W.  Ry.,  2  New  Sess.  Cas.  205  ;  6 
Q.  B.  179  ;  16  L.  J.,  M.  C.  80  ;  10  Jur.  134. 

A  railway  company  is  entitled  to  a  deduction 
from  the  rateable  value,  in  order  to  countervail 
the  depreciation  which  takes  place  in  the  value 
of  the  permanent  way,  and  to  maintain  it  in  a 
state  to  command  the  supposed  rent,  which  is 
the  measure  of  the  assessment ;  and  such  deduc- 
tion is  not  provided  for  by  a  deduction  under 
the  head  of  '*  working  expenses.**  Reg.  v.  Z.,  B, 
^  S.  a  Ry.,  15  Q.  B.  313  ;  6  Railw.  Cas.  440  ;  20 
L.  J.,  M.  C.  124;  15  Jur.  372. 

A  company  is  not  disentitled  to  such  deduction 
because  it  has  not  incurred  the  expense,  nor  laid 
by  from  its  receipts  any  sum  to  meet  it  when  it 
should  arise,  although  it  ought  to  set  apart  the 
sum  which  it  claims  to  deduct ;  and  whenever 
the  time  comes  for  actually  making  the  restora- 
tion, it  will  be  estopped  from  claiming  more  than 
that  deduction.    Ih, 


Allowance  for  Depreoiation.] — In  esti- 


mating the  amount  of  allowance  for  depreciation 
of  the  rolling  stock,  the  proper  mode  is  not  to 
value  the  stock  at  the  beginning  and  end  of  each 
year,  and  deduct  the  difference,  but  to  assume 
that  the  stock  will  last  its  natural  life  ;  in  other 
words,  it  may  be  reasonably  assumed  that  the 
tenancy  will  continue  for  several  years,  and  so 
that  the  depreciation  in  that  view  will  be  less 
than  if  the  tenancy  was  to  last  only  one  year. 
O.  E.  Ry.  V.  Haughley  ChurchwardenM,  36  L.  J., 
M.  C.  229  ;  L.  R.  1  Q.  B.  666  ;  12  Jur.  (N.8.)  596  ; 
14  L.  T.  548  ;  14  W.  R.  779. 


Annual  Repair  and  Ultimate  Renewal.] 


— A  railway  company  was  assessed  for  two  miles 
and  a  half  of  railway  in  a  parish,  being  part  of 
a  line  originally  intended  to  form  an  independent 
and  entire  railway,  but  purchased  by  the  com- 
pany and  incorporated  with  their  line.  This 
branch  was  worked  by  the  company  as  part  of 
their  entire  railway  ;  but  a  certain  number  of 
engines  and  carriages  was  appropriated  to  it, 
and  a  certain  number  of  ofiScers  and  servants 
employed  exclusively  on  it.  No  separate  account 
of  receipts  and  expenditure  in  respect  of  it  was 
kept.  The  branch  could  be  worked  as  a  separate 
railway  under  independent  management,  but 
that  would  require  a  larger  movable  stock  and 
a  greater  expenditure.  The  actual  expenses 
were  not  in  the  proportion  of  the  actual  g^ross 
receipts,  either  on  the  branch  or  throughout  the 
entire  railway  ;  nor  were  such  gross  receipts  or 
such  expenses  at  one  uniform  rate  per  mile 
throughout  the  entire  railway.  The  profits  of 
the  company  were  wholly  derived  from  the  car- 
riage of  passengers  and  goods  ;  and  none  but  the 
company's  engines  and  carriages  ran  on  the  line. 
The  overseers  and  the  company  agreed  as  to  the 
total  gross  annual  receipts  from  the  whole  line, 
including  both  trunk  and  branch,  and  as  to 
the  total  gross  annual  receipts  from  the  two 
miles  and  a  half.  As  to  the  deductions  to  be 
made,  in  order  to  ascertain  the  net  rateable  value 
of  the  whole  line : — Held,  that  the  company, 
in  addition  to  deductions  for  annual  repair  of 
rails  and  framework,  and  of  movable  stock,  was 
entitled  to  be  allowed  two  specific  sums  for  their 
ultimate  renewal  and  reproduction,  where  the 
allowance  for  annual  repairs  did  not  equal  in 
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amount  the  sum  of  the  allowances  which  the 
company  claimed  under  the  two  heads  of  '^  annual 
repair  "  and  "  ultimate  renewal"  Beg.  v.  O,  W. 
By.,  7  Railw.  Cas.  130  ;  15  Q.  B.  1086 ;  21 
L.  J.,  M.  C.  84  ;  16  Jur.  217. 

Ezpensei  of  iznall  Portion  of  Line.] — In 


order  to  ascertain  the  net  rateable  value  of  the 
two  miles  and  a  half,  the  deductions  from  the 
total  gross  reyenue,  which  constitute  the  differ- 
ence between  it  and  the  total  net  rateable  value, 
are  to  be  apportioned  on  the  parochial  principle. 
But  this  principle  does  not  preclude  a  considera- 
tion of  charges  and  expenses,  wherever  arising 
locally,  which  are  necessary  for  keeping  the  sub- 
ject of  assessment  at  the  value  which  is  made  the 
measure  of  that  assessment.  And  when  such 
charges  and  expenses  apply  equally  to  every  mile 
of  a  railway,  it  is  a  convenient  and  allowable  mode 
to  arrive,  by  a  mileage  division,  at  the  propor- 
tionable part  to  be  assigned  to  the  miles  in  any 
particular  parish.    lb. 

Division  of  Ezpensei  on  Xileage  Prin- 


eiple.] — The  company  separated  the  branch  from 
the  trunk,  except  as  to  a  small  portion  of  the  gene- 
ral expenses  of  the  entire  railway,  being  those  of 
central  superintendence,  printing  and  advertis- 
ing, and  then  dividing  the  expenses  of  the  branch, 
thus  separated  on  the  mileage  principle  : — Held, 
that  such  division  was  not  necessarily  a  departure 
from  the  true  principle  of  apportionment ;  but 
that,  there  being  nothing  to  distinguish  the 
branch  from  the  trunk,  the  mode  of  ascertaining 
the  rateable  value  by  considering  it  as  a  distinct 
whole  was  incorrect.    lb. 

Held,  also,  incorrect  to  take  the  deductions  at 
the  same  rate  for  every  mile  of  the  railway.    lb. 


Interest  on  Capital  and  Tenants'  Profits. 


'•J 

of 


— ^In  assessing  a  railway  company  in  respect 
their  line  of  railway,  and  the  stations,  buildings 
and  sidings,  the  percentage  amount  to  be  allow^ 
for  interest  on  capital  and  tenants*  profits  is  to 
be  calculated  upon  the  actual  value  of  the  rolling 
stock  at  the  time  when  the  rate  is  made,  and  not 
upon  its  cost  price.  Beg.  v.  North  Staffordshire 
By.,  3  El.  &  EL  392  ;  30  L.  J.,  M.  C.  68  ;  7  Jur. 
(N.8.)  363 ;  3  L.  T.  564  ;  9  W.  B.  235. 

Xoyable  Articles.] — A  railway  company 


was  obliged  to  provide,  in  addition  to  their  rolling 
stock,  turn-tables,  cranes,  weighing  machines, 
stationary  steam-engines,  lathes,  electric  tele- 
graph and  apparatus,  office  and  station  furniture, 
and  gasworks  used  for  supplying  the  stations 
with  gas  : — Held,  that  the  company  was  entitled 
to  a  deduction  in  respect  of  such  of  these  articles 
as  were  movable,  but  not  in  respect  of  such  as 
were  so  attached  to  the  freehold  as  to  become 
part  of  it ;  nor  in  respect  of  such  as  though 
capable  of  being  removed,  were  yet  so  far 
attached  as  that  it  was  intended  that  they  should 
remain  permanently  connected  with  the  railway, 
or  the  premises  used  with  it,  and  remain  perma- 
nent appendages  to  it  as  essential  to  its  working. 
lb. 

Floating   Capital  to    provide   against 


Emergencies.] — It  w^as  also  necessary  that  the 
company  should  have  in  hand,  at  command,  a 
sum  of  money,  by  way  of  floating  capital,  for 
the  purpose  of  providing  surplus  stores,  to  be 
used  in  case  of  accident  on  the  line  or  other  emer- 
gency, and  partly  in  paying  the  wages  of  ser- 
vants of  the  company,  and  in  other  current 


expenses  : — Held,  that  whether  the  company  was 
entitled  to  a  deduction  for  interest  and  tenants* 
profits,  or  either  of  them,  upon  this  floating 
capital,  must  depend  on  whether,  on  the  whole 
capital  employed,  a  greater  delay  occurred  in 
realising  the  returns  than  was  ordinarily  inci- 
dental to  the  employment  of  capital,    lb. 

Station  Buildings  and  Sidings.]— Held, 


also,  that  the  deduction  to  be  allowed  in  respect 
of  stations,  buildings  and  sidings  along  the  line 
of  railway  must  be  calculated  on  the  actual 
value  at  which  they  ought  to  be  assessed,  and 
not  on  the  original  cost  of  construction.    lb. 

Partial  Ezemption— Public  Health  Act] — 
By  s.  88  of  the  Public  Health  Act,  1848,  the 
occupier  of  land  "used  only  as  a  railway"  is  to 
be  assessed  only  at  one-fourth  of  the  net  annual 
value :  —  Held,  that  this  partial  exemption 
extends  to  the  line  of  railway,  and  to  so  much  of 
any  platform,  &c.,  as  constitutes  the  side  of  the 
railway  and  to  land  used  as  sidings,  turn-tables, 
&c.,  but  that  stations,  offices,  and  warehouses, 
which  are  ancillary  to  the  railway  properly  so 
called,  although  necessary  for  the  convenient 
working  of  traffic  upon  it,  ought  to  be  assessed  at 
their  full  net  annual  value.  South  WaleJt  By.  v. 
Swansea  Board  of  Health,  24  L.  J..  M.  C.  30  ;  3 
C.  L.  R.  18  ;  1  Jur.  (N.8.)  326  ;  3  W.  R.  23. 

Befioieney  in  Coarse  of  XTndertaking — Lands 
Oecnpisd  bat  not  Used.] — The  promoters  of  a 
line  of  railway  purchased  lands  beyond  the 
limits  of  deviation  afterwards  authorised  by  the 
company's  special  act,  in  order  to  get  rid  of  the 
opposition  of  the  owners  to  the  passing  of  the 
act : — Held,  in  an  action  by  overseers  to  recover 
deficiencies  in  the  poor-rates  under  the  133id 
section  of  the  Lands  Clauses  Ck)nsolidation  Act, 
1846,  that  the  promoters  could  not  escape  their 
liability  by  setting  up  their  illegal  act  in  pur- 
chasing the  lands  without  statutory  powers,  and 
that  they  must  be  taken  for  this  purpose  to  have 
become  possessed  of  the  lands  by  virtue  of  their 
act,  and  were  liable  to  make  good  the  deficiencies. 
Putney  Overseers  v.  L.  ^  a.  W.  By.,  60  L.  J., 
Q.  B.  438  ;  [1891]  1  Q.  B.  440  ;  64  L.  T.  280  ; 
39  W.  B.  291  ;  66  J.  P.  422— C.  A. 

Some  of  the  lands  were  unoccupied  at  the 
time  they  were  purchased  by  the  promoters  : — 
Held,  that,  as  the  deficiency  was,  by  the  section, 
to  be  ascertained  according  to  the  rental  at 
which  the  lands  were  valued  or  rated  at  the  time 
of  the  passing  of  the  special  act,  and  did  not,  on 
the  true  construction  of  the  section,  depend 
upon  the  amount  of  the  rates  which  were  being 
paid  at  the  time,  the  non-occupation  of  the  lan(£ 
at  the  time  they  were  purchased  did  not  relieve 
the  promoters  from  liability  for  deficiencies  of 
poor-rates  in  respect  of  them,    lb, 

«  General  Purposes  Bate,"  Xsaning  of.] 

— Sect.  14  of  the  London  and  South  Western 
Railway  Act,  1883,  provides  that,  while  the 
company  are  possessed  of  any  land  assessed  or 
liable  to  be  assessed  to  any  sewers  rate,  main- 
drainage  rate,  or  general  purposes  rate,  they 
shall  from  time  to  time,  until  the  railway  or 
the  works  thereof  are  completed  and  assessed 
or  liable  to  be  assessed  to  the  respective  rates, 
be  liable  to  make  good  the  deficiency  in  the 
assessment  for  the  respective  rates  : — Held,  that 
the  expression  "general  purposes  rate"  in  this  , 
section  was  intended  by  the  legislature  to  apply 
to  all  mtes  made  for  general  purposes,  viz.,  for 
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purposes  in  which  the  great  majority  of 
parishioners  have  a  common  interest,  and  that 
under  this  term  the  company  were  bound  to 
make  good  the  deficiency  in  the  assessment  for 
the  metropolitan  consolidated  rate,  the  lighting 
rat«,  and  the  public  libraries  rate  respectively. 
Burrup  v.  X.  ^'  S.  W,  By.,  64  L.  T.  112. 

23.  TBAMWAYS. 

Bateability— Oocapation  of  Boad.]— A  tram- 
way company,  formed  under  the  Tramways  Act, 
1870  (33  &  34  Vict.  c.  78),  laid  down  a  tramway 
in  a  highway,  the  soil  of  which  was  vested  in 
the  district  board.  Sect.  34  gives  the  exclusive  use 
to  the  company  of  the  tramway  for  carriages 
with  flange  wheels  or  other  wheels  suitable  only 
to  run  on  the  rail.  By  s.  57,  the  company  is  not 
to  acquire  any  right  other  than  that  of  user  of 
any  road  in  which  their  tramways  are  laid  ;  and 
by  s.  62,  nothing  in  the  act  is  to  abridge  the 
right  of  the  public  to  pass  along  or  across  every 
part  of  any  road  in  which  the  tramways  are 
laid  with  carriages  not  having  flange  wheels  or 
wheels  suitable  only  to  run  on  the  rail ;  and  by 
8.  25,  the  rails  must  be  laid  level  with  the  road  : 
— Held,  that  the  company  was  rateable  to  the 
poor-rate  in  respect  of  their  occupation  of  the 
road  by  their  tramways.  Pimlico  TVamtpay  Co. 
V.  Greenwich  Union,,  43  L.  J.,  M.  C.  29  ;  L.  R.  9 
Q.  B.  9  ;  29  L.  T.  605  ;  22  W.  R.  87. 

Xode  of  Af sessment  in  regard  to  difforont 
Pariihes.] — In  assessing  the  rateable  value  of 
tramways,  the  annual  gross  traffic  receipts 
earned  over  the  entire  system  must  be  taken  as 
the  basis  of  the  estimate  of  the  rent,  and  the 
net  receipts  in  each  parish  as  the  criterion  of 
the  rateable  value  in  each  parish.  London 
Tramvoayt  Co.  v.  Lambeth  AssessmerU  Com- 
fnittee,  31  L.  T.  319. 

When  a  tramway  route  begins  and  ends  in  the 
s&me  parish,  the  net  receipts  of  that  route  is  the 
value  upon  which  the  tramway  owners  must  be 
rated.    lb. 

When  a  tramway  route  extends  through  two 
•or  more  parishes,  the  fairest  practicable  mode  of 
apportioning  is  by  dividing  the  receipts  from 
each  distinct  service  route  in  proportion  to  the 
lineal  mileage  of  such  route  in  each  parish 
respectively.    lb. 

The  general  expenses,  except  horse  expenses, 
Allowed  proportionately  to  the  number  of  miles 
run  over  by  the  cars  in  each  parish,  upon  each  of 
the  several  distinct  service  routes  therein.    lb. 

24.  Telegraph  and  Telephone  Companies. 

Posti  ilzed  in  the  Ground — Ooonpation.  ] — ^An 

electric  telegraph  company,  incorporated  by 
statute  for  transmitting  messages  between  dis- 
tant places  by  means  of  electric  currents,  laid 
•down  along  the  lines  of  a  railway  company  an 
apparatus  for  that  purpose,  on  terms  agreed  on 
between  the  companies.  This  apparatus  con- 
sisted of  posts  fixed  in  the  ground,  with  tele- 
graphic wires  suspended  from  post  to  post,  the 
posts  being,  however,  subject  to  removal  to  some 
-other  place  at  the  option  of  the  railway  com- 
pany, if  their  working  or  position  interfered  with 
the  operations  of  the  railway : — Held,  that  the 
telegraph  company  was  rateable  in  the  parish  in 
which  the  posts  were  fixed.  Electric  Telegraph 
Co.  V.  Salford  Overteere,  11  Ex.  181  ;  24  L.  J., 
H.  C.  146  ;  1  Jur.  (N.s.)  733  ;  3  W.  R.  518. 


Telephone  Company's  Wires— Ooonpation  of 
Land  by  Company.]  —  A  telephone  company 
were  possessed  of  an  exchange  by  means  of 
which  subscribers  could  communicate  by  tele- 
phone with  each  other,  and  also  of  wires  and 
telephone  apparatus  unconnected  with  the 
exchange  for  the  use  of  persons  renting  them. 
For  the  purpose  of  this  business  they  laid  wires 
from  their  office  to  the  business  premises  of  their 
subscribers,  and  also  erected  wires  for  the  use  of 
those  who  rented  them.  All  these  wires  were 
overhead  wires  and  were  carried  from  the  office 
of  the  company  to  the  different  premises,  being 
supported  and  steadied  either  by  poles  fixed  in 
the  ground,  or  by  being  attached  to  the  roofs, 
chimneys,  or  walls  of  some  of  the  buildings  over 
which  they  passed.  The  attachments  were  made 
in  the  case  of  a  single  wire  by  an  iron  spike 
driven  into  the  building,  or  by  a  bolt  screwed 
into  the  ridge,  or  by  an  iron  bracket  nailed  to 
the  corner  of  the  chimney  to  which  the  wire  was 
attached,  or  in  the  case  of  a  number  of  wires  by 
means  of  standards  or  ridge-saddles  attached  to 
the  roofs  of  the  buildings  and  fastened  by  iron 
bolts  or  stays.  The  consent  of  the  owners  or 
occupiers  of  the  land  or  buildings  was  given  by 
agreements  in  which  the  company  undertook  to 
pay  an  annual  rent  and  remove  the  wires  and 
attachments,  upon  a  certain  notice.  The  com- 
pany had  no  key  of  the  outside  doors,  and  could 
only  obtain  access  to  the  roofs  by  the  permission 
of  the  occupiers : — Held,  that  upon  these  facts 
there  was  proof  of  an  occupation  of  land  by  the 
wires  of  the  company,  ana  that  they  were  rate- 
able. Lancashire  Telephone  Co.  v.  Manchester 
Overseers,  64  L.  J.,  M.  C.  63  ;  14  Q.  B.  D.  267  ; 
62  L.  T.  793  ;  33  W.  R.  203  ;  49  J.  P.  724— C.  A. 

Telegraph  Wires  —  XxclnsiTO  Ooonpation — 
Idcenoe  of  ExelnsiTo  Use.]  —  By  agreement 
between  a  telegraph  company  and  the  post- 
master-general, the  latter  covenanted  with  the 
company  that  he  would  provide,  and  thenceforth 
during  the  continuance  of  the  agreement  keep 
appropriated  and  maintain  for  the  exclusive 
use  of  'the  company  certain  telegraph  wires, 
called  in  the  agreement  "  special  wires,  between 
the  landing-place  of  a  foreign  telegraphic  cable 
near  the  Land's  End  and  an  office  of  the  com- 
pany at  Penzance,  and  thence  to  their  office  in 
London,  with  the  necessary  translators  for 
working  them,  and  a  pneumatic  tube  ;  such 
wires,  &c.,  to  remain  the  property  of  the  post- 
master-general— ^the  postmaster-general  to  repair 
all  accidental  defects  or  interruptions  to  the 
working  of  the  wires,  &c.,  but  to  be  paid  for 
making  good  any  damage  to  the  wires  occasioned 
by  the  neglect  or  default  of  the  company  or 
their  servants  ;  the  company  not  to  use  the  wires 
for  the  transmission  of  any  except  certain  speci- 
fied messages.  And,  in  consideration  of  the 
appropriation  and  maintenance  by  the  post- 
master-general of  the  wires,  translators,  batteries, 
and  pneumatic  tube,  the  company  covenanted  to 
pay  him  certain  rents  ;  and  they  also  covenanted 
not  to  part  with  the  possession  of  the  special 
wires  or  any  of  them,  or  imderlet  or  assign  the 
benefit  of  the  agreement,  without  the  consent  of 
the  postmaster-general ;  and  that,  in  the  event 
of  their  doing  so,  the  postmaster-general  was  to 
be  at  liberty  to  determine  the  contract  by  notice  ; 
and  it  was  further  provided  that,  upon  the 
expiration  or  determination  of  the  agreement,  it 
should  be  lawful  for  the  postmaster-general  to 
resume  the  possession  of  the  special  wires,  &c. 
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The  telegraph  poets  remained  the  property  of 
the  postmaster-general,  and  carried  between 
Penzance  and  London  several  wires  beyond  those 
appropriated  to  the  use  of  the  company  : — 
Held  (Lord  Coleridge,  C.J.,  doubting),  that  this 
agreement  did  not  give  the  company  such  an 
ezclosiye  occupation  of  the  special  wires  as  to 
make  them  rateable  to  the  relief  of  the  poor  in 
respect  thereof,  even  in  the  parish  where  the 
special  wires  were  the  only  wires  affixed  to  the 
posts.  Paris  and  Neiv  York  Telegraph  Co,  v. 
Penzance  Unum,  63  L.  J.,  M.  C.  189  ;  12  Q.  B.  D. 
652 ;  60  L.  T.  790 ;  32  W.  R.  859 ;  48  J.  P.  693. 

Telegraph  Aots— Poiti  and  Wirei— Liabilitj 
of  Poitmaiter-Oeneral.l — A  vestry  applied  by 
mandamus  to  compel  the  postmaster-general  to 
pay  poor-rates  upon  the  rateable  value  of  tele- 
graph posts  and  wires,  as  fixed  by  an  assessment 
committee.  The  postmaster-general  had  tendered 
a  smaller  amount,  proportionately  to  an  assess- 
ment fixetl  by  the  commissioners  of  the  Treasury, 
which  the  vestry  had  refused : — Held,  that  by 
the  Telegraph  Act*,  1868  (31  &  32  Vict.  c.  110) 
and  1869  (32  &  33  Vict.  c.  73),  no  duty  is  cast 
upon  the  postmaster-general  to  pay  the  rates 
imposed  by  those  acts ;  and  that  there  is  no 
remedy  by  mandamus  against  him  to  enforce 
the  payment  of  rates  fixed  by  an  assessment 
committee.  Reg.  (or  Marylehone  VeJitry")  v. 
Postmaster-General,  28  L.  T.  337;  21  W.  R.  469. 

Purchaee  of  Premisei  by  Poitmaiter-Oeneral 
— Bateable  Yalae  at  Date  of  Purohase.] — The 

Telegraph  Act,  1868,  empowers  the  postmaster- 
general  to  purchase,  for  the  purposes  of  the  act, 
the  undertaking  (including  land  and  property) 
of  any  telegraph  company,  and  s.  22  provides 
that  all  land,  property,  and  undertakings  so 
purchased  shall  be  assessable  and  rateable  to 
parochial  rates  at  sums  not  exceeding  the  rate- 
able value  at  which  such  land,  property  and 
undertakings  were  properly  assessed  at  the  time 
of  such  purchase.  In  1870  the  postmaster- 
general  purchased  the  undertaking  of  a  tele- 
graph company,  including  a  house  held  by  the 
company  under  a  lease  for  twenty-one  years 
from  September,  1867.  At  the  time  of  the  pur- 
chase a  portion  of  the  house  was  subject  to  an 
underlease  granted  by  the  company  to  H.  for  the 
remainder  of  the  term  less  one  day,  and  contain- 
ing a  covenant  by  the  company  to  pay  all 
parochial  rates.  The  postmaster-general  occu- 
pied and  used,  for  telegraphic  |)urpo8es  only,  the 
portion  of  the  house  not  comprised  in  the  under- 
lease until  the  year  1878,  when  he  demised  that 
])ortion  to  others,  and  thenceforth  no  part  of 
the  house  was  occupied  or  used  for  telegraphic 
purposes.  The  rateable  annual  value  at  which 
the  portion  comprised  in  the  underlease  could 
properly  have  been  asvsesscd,  as  a  separate  tene- 
ment at  the  time  of  the  purchase,  was  108Z.  In 
1880  the  assessment  committee  of  the  district 
separately  assessed  that  portion  in  respect  of 
parochial  rates  at  the  rateable  annual  value  of 
334/. : — Held,  that  s.  22  applied  notwithstanding 
that  all  use  of  the  house  for  telegraphic  pur|)Oses 
had  ceased,  and  therefore  that  the  occupier  of 
the  premises  comprised  in  the  underlease  was 
not  liable  to  be  assessed  in  any  sum  exceeding 
the  rateable  value  at  which  these  premises  could 
have  been  properly  assessed  at  the  time  of  the 
purchase.  St  Gabriel,  Fenchurch  v.  Williamtt, 
65  L.  J.,  M.  C.  14 ;  16  Q.  B.  D.  649 ;  64  L.  T. 
270  ;  34  W.  R.  266  ;  60  J.  P.  633. 


26.  Mines  and  Quabbieb. 


Wliat  are  Bateable.] — Iron  mines  are  not 
rateable  under  43  Eliz.  c.  2,  s.  1,  coal  mines 
being  the  only  mines  mentioned  in  the  statute. 
Morgan  y.  Crawshay,  40  L.  J.,  M.  C.  202  ;  L.  R. 
6  H.  L.  304 ;  24  L.  T.  889  :  20  W.  R.  554. 

Iron  mines  are  not  rateable  ;  and  being  rated 
conjointly  with  coal  mines,  the  coal  whereof  was 
rai^  by  the  owner  of  the  lands  for  his  own  use 
in  smelting  the  iron,  an  order  of  sessions  con- 
firming such  rate  generally,  without  ascertaining 
the  proportion  at  which  each  was  rated,  was 
quashed.    Pex  v.  Cunninghafn,  5  East,  478. 

The  express  mention  in  43  Eliz.  c.  2.  s.  1,  of 
coal  mines,  is  a  virtual  exclusion  of  all  other 
mines,  and  consequently  other  mines  are  not 
rateable.  Rex  v.  Sedgley,  2  B.  &  Ad.  63  ;  9  L.  J. 
(0.8.)  M.  C.  61. 

L^id  mines  are  not  rateable.  Lead  Co.  v. 
Richardson,  3  Burr.  1341  ;  1  W.  Bl.  389.  S.  P., 
Rowls  V.  Gtlls,  Cowp.  453 ;  1  DougL  304  ;  and 
Talargoch  Mining  Co.  v.  St.  Asaph,  post,  ool.  1676. 

Where,  on  a  question  as  to  the  rateability  of  a 
freestone  work,  the  sessions  in  a  case  called  it  a 
quarry,  but  stated  all  the  facts  respecting  the 
mode  of  working  for  the  opinion  of  the  court, 
without  determining  the  question  whether  it  was 
a  mine  or  not,  the  court  sent  the  case  back  to  be 
reheard,  saying  that  the  question  of  mine  or  no 
mine  was  a  question  of  pure  fact,  which  the 
sessions  ought  to  determine.  Re^  v.  Dunrford^ 
4  N.  &  M.  349  ;  2  A.  &  B.  668  ;  1  H.  &  W.  93  ; 
4  L.  J.,  M.  C.  69. 

The  method  of  working,  and  not  the  nature  of 
the  substance  obtained,  is  the  criterion  to  deter- 
mine the  question  of  mine  or  no  mine,  so  as  to 
exempt  from  poor-rates.    lb. 

Lime  works  are  rateable  in  the  hands  of  the 
occupier,  though  there  be  risk  and  expense  in  the 
working,  and  the  profits  are  uncertain.  Rex  y. 
Alderbury  Overseers,  1  East,  534. 

Where  limestone  was  obtained  and  raised  by 
sinking  shafts  perpendicularly  down  to  the  stra- 
tum, which  lay  forty  or  fifty  yards  below  the 
surface  of  the  ground,  and  the  stratum  vras 
worked  by  roads  and  gateheads^  and  the  stone, 
raised  to  the  surface  by  machinery,  or  carried 
under  ground  to  a  tunnel : — Held,  that  the- 
property  was  a  limestone  mine,  and  therefore- 
not  rateable.  Rex  v.  Sedgley,  2  B.  &  Ad.  63  ;  » 
L.  J.  (0.8.)  M.  C.  61. 

So,  where  glass-house,  pot  clay,  and  fire-brick, 
clay  were  extracted  from  the  earth  by  perpen- 
dicular shafts,  in  the  same  method  that  is  used, 
in  coal  mines : — Held,  that  the  works  were  clay 
mines,  and  therefore  not  rateable.  Rex  v.  Bret' 
tell,  3  B.  &  Ad.  424  ;  1  L.  J.,  M.  C.  46. 

The  occupier  of  a  manganese  mine  is  not 
liable  to  be  rated.  Rex  v.  Trentayne,  1  N.  &  M. 
194  ;  4  B.  &  Ad.  162  ;  2  L.  J.,  M.  C.  17. 

The  occupier  of  a  clay  pit  is  rateable  for  the* 
same.    Rex  v.  Brown,  8  East,  628. 

A  slate  work  (or,  as  improperly  called,  a  slate 
mine)  is  rateable.    Rex  v.  Woodland,  2  East,  164. 

Lighting  and  Watching  Bate  —  '*  Honiei,. 
Bnildingi,  and  Property  other  than  Land.*'] — 
Coal  mines  are  not  "land,"  but  are  "property 
(other  than  land)  rateable  to  the  relief  of  the 
poor,"  within  the  meaning  of  s.  33  of  the 
Lighting  and  Watching  Act,  1833,  and  are, 
therefore,  liable  to  be  rated  under  that  section 
at  the  higher  rate.  Thursby  v.  Briercliffe  uritk 
EntwistU  Oxerseers,  64  L.  J.,  M.  C.  66  ;  [1896]^ 
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A.  C.  32 ;  11  B.  38  ;  71  L.  T.  849  ;  69  J.  P.  180 
— H.  L.  (E.) 

liability  at  Owner  or  Oocapier.] — The  lessee 
under  the  crown  of  lead  mines  is  rateable  for  the 
profits  arising  from  lot  and  cope ;  which  are 
duties  paid  him  by  the  adventurers,  without  any 
risk  on  his  part.  Howls  v.  GelU,  Cowp.  451  ;  1 
Dougl.  3U4. 

The  lessees,  under  the  lord  of  the  manor,  of 
lot  and  free  share  of  all  calamine  raised  within 
the  manor,  are  liable  to  be  rated  as  occupiers  of 
land  in  the  parish  where  the  manor  lies,  none 
of  them  being  resident  in  the  parish.  Mtx  y. 
Baptist  Mill  Co,,  1  M.  &  S.  612. 

The  lords  of  the  manor's  lessee  granted  liberty 
to  enter  a  tin  mine  and  to  dig  and  carry  away 
tin  on  pajrment  of  a  shilling  in  the  pound  on  the 
value  of  the  tin  gotten  : — Held,  that  the  shilling 
reserved  was  rent  and  not  a  share  in  the  produce 
of  the  mine,  and  that  the  lord's  lessee  was  not 
rateable  in  respect  of  it  as  occupier.  Reg.  v. 
Orftase,  11  A.  &  E.  677 ;  9  L.  J.,  M.  C.  38. 

Where,  however,  a  person  receives  without 
risk  part  of  the  produce  extracted  from  the 
boweh  of  the  earth,  he  is  an  occupier  of  land. 
lb. 

The  Duke  of  Cleveland,  being  owner  of  the 
waste  in  the  township  of  Middleton,  and  of  the 
mines  and  minerals  under  the  same,  demised 
unto  a  company  all  the  mines,  veins,  &c.,  opened 
or  to  be  opened,  together  with  all  houses,  &c., 
thereto  belonging,  with  full  power  to  enter  and 
do  all  things  necessary  for  working  the  mines, 
saving  and  reserving  to  himself,  his  heirs  and 
assigns,  full  liberty,  &c.,  to  enter  for  the  purpose 
of  viewing  the  same,  to  have  and  to  hold  the 
same  for  twenty-one  years,  yielding  and  paying, 
rendering  and  delivering,  during  the  continuance 
of  the  demise,  to  the  duke,  one  full  fifth  part, 
share  and  proportion  of  all  the  ore  won  or 
^tten  out  of  and  from  the  demised  premises, 
well  and  sufiicieutly  cleansed,  dressed,  washed, 
and  made  merchantable  and  fit  for  the  smelting 
mill,  at  the  costs  and  charges  of  the  company : — 
Held,  that  the  duke  was  rateable  as  an  occupier 
of  the  ore.  Reg.  v.  Todd,  4  P.  &  D.  335  ;  12 
A.  &  E.  816  ;  1  Am.  &  H.  100 ;  10  L.  J.,  M.  C. 
14  ;  6  Jur.  407. 

The  Duke  of  Cornwall  being  entitled  as  lord 
of  a  manor  to  tin  ore,  raised  by  the  bound 
owners  within  the  manor,  which  was  rendered 
by  them  to  him  in  an  unmanufactured  state, 
demised  this  toll : — Held,  that  the  lessee,  though 
not  an  inhabitant  of  the  parish  in  which  the  tin 
was  raised,  was  rateable  to  the  poor-rate  there, 
as  occupier  of  the  tin  toU  under  43  Eliz.  c.  2,  s.  1. 
Crease  v.  Satole,  2  Q.  B.  862 ;  2  G.  &  D.  812— 
Ex.  Ch. 

The  rate  being  made  upon  him  as  occupier  of 
the  toll,  the  court  refused  to  inquire,  in  an 
action  for  levying  the  rate  by  distress,  whether 
a  part  of  the  rate  was  or  was  not  for  tin  toll  not 
in  the  lessee's  occupation,  some  tin  toll  appearing 
to  be  in  his  occupation,  and  the  amount  being 
only  matter  of  appeal.    Ih, 

In  an  action  by  the  galee  of  iron  mines  in  the 
Porest  of  Dean,  against  the  overseers  of  the 
oarish,  for  having  seized  his  goods  as  a  distress 
for  a  poor-rate : — Held,  that  the  galee  was  an 
occupier,  and  not  a  mere  licensee  of  the  mines, 
the  24  &  25  Vict.  c.  40,  s.  1,  having  enacted  that 
a  gale  of  these  mines  shall  be  deemed  to  confer 
**  an  interest  of  the  nature  of  real  estate  "  on  the 
grantee.    Morgan  v.  Crawshay,  40  L.  J.,  M.  C. 


202  ;  L.  R.  6  H.  L.  304  ;  24  L.  T.  889  ;  20  W.  R. 
554. 

The  owners  granted  for  twenty-one  years,  to 
certain  grantees,  full  liberty,  licence  and  power 
to  dig  shafts,  and  work  and  raise,  and  make  sale- 
able, and  sell,  the  minerals  under  certain  limits, 
and  to  erect  within  the  limits  such  sheds  and 
other  buildings  as  should  be  necessary  for  the 
above  purposes.  A  cost- book  mine  company  was 
established  under  the  grant,  and  certain  build- 
ings, machinery,  tramways,  &c.,  were  erected  on 
part  of  the  surface  within  the  limits: — Held, 
that  it  was  immaterial  what  title,  if  any,  was 
conferred  by  the  grant ;  the  partners  in  the 
company  were,  by  their  servants  and  agents,  the 
sole  occupiers  of  that  part  of  the  surface  on  which 
the  buildings  were  erected,  and  were  rateable 
to  the  poor-rate  in  respect  of  such  occupation. 
Xittow  V.  Liskeard  Union,  44  L.  J.,  M.  C.  23  ; 
L.  R.  10  Q.  B.  7 ;  31  L.  T.  601 ;  23  W.  R.  72. 

A  cost-book  company,  not  being  incorporated, 
is  a  mere  partnership  ;  and  consequently,  any  of 
the  shareholders  in  the  company  may  be  entered 
upon  the  rate-books.    Ih. 

The  lessee  of  a  coal  mine  is  rateable  though  he 
derives  no  profit  from  the  mine.  Rex  v.  Pari:ott, 
5  Term  Rep.  593. 


Beierratioii  of  Beat  or  Ore.] — ^A  land* 


lord  and  owner  of  soil  not  residing  within  a 
parish,  having  granted  a  licence  by  indentm*e  for 
twenty-one  years  to  certain  adventurers,  to  dig 
for  tin  and  other  ore  under  a  close,  reserving  to 
himself  one-eighth  share  of  the  ore,  in  an  improved 
and  merchantable  state,  and  granting  to  the 
adventurers  the  exclusive  occupation  of  the  mine 
for  the  purpose  of  procuring  the  ores,  is  rateable 
for  the  relief  of  the  poor  of  the  parish  in  which 
the  mine  is  situate,  in  respect  of  such  reserved 
proportion  or  eighth  share ;  and  in  respect  thereof, 
is  to  be  considered  as  an  occupier  of  the  lands  by 
the  hand  of  the  adventurera ;  the  reservation 
operating  as  an  exception  out  of  the  demise,  and 
not  being  in  the  nature  of  a  rent.  Rex  v.  St, 
Austell,  1  D.  &  R.  351 ;  5  B.  &  Aid.  693  ;  24  R.  R. 
534. 

Where  a  rate  was  imposed  upon  an  owner  of 
the  lead  ore  in  certain  lead  mines,  in  respect  of 
the  duty  lead  reserved  in  a  lease  of  the  mines, 
being  one-fifth  share  of  the  lead  to  be  smelted 
from  the  ore  raised  from  the  mines  : — Held,  that 
this  reservation  was  in  the  nature  of  a  rent,  and 
therefore  not  rateable.  Rex  v.  Pom/ret  (^JBarl), 
5  M.  &  S.  139. 

The  trustees  under  the  will  of  a  person  seised 
in  fee  of  two  third  parts  of  a  manor,  subject  to 
certain  leases  to  a  company  of  adventurers  of  the 
mines  of  lead,  tin,  and  copper  ore,  and  other 
minerals  under  the  moors,  commons  or  wastes  of 
the  manor,  at  a  rent  certain,  are  not  rateable  for 
such  rent^    Rex  v.  Welbank,  4  M.  &  S.  222. 

A  person  entitled  to  toll  tin  and  farm  dues 
(which  are  certain  portions  of  the  tin  raised  by 
the  adventurers  in  the  tin  mines)  is  liable  to  be 
rated  in  respect  thereof.  Rex  v.  St,  Agnes,  3 
Term  Rep.  480. 

A  lead  mine  was  held  under  three  leases,  two 
of  which  granted  the  minerals  to  the  lessees  for 
the  purpose  of  being  worked.  Within  the  land 
comprised  in  one  of  them,  the  shafts  were  sunk 
which  communicated  with  the  surface  and  the 
underground  workings,  and  ore  was  gotten  from 
underneath  such  land,  and  the  royalty  or  dues 
were  reserved  in  kind,  or  at  the  option  of  the 
lessors,  in  lieu  thereof  the  full  value  in  money. 
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^o  ore  was  got  from  tinder  the  land  comprised 
in  the  other  lease,  of  which  the  reservation  was 
a  dead  rent,  in  addition  to  a  like  reservation 
to  the  one  above  mentioned.  The  lessors  were 
different  persons.  The  minerals  comprised  in 
the  two  leases  adjoined  one  another.  The 
lessees  were  rated  in  respect  of  the  engines, 
machinery,  workshops  and  buildings,  and  sur- 
face of  land  connected  with  the  mine,  and 
the  lessor  of  the  land  whereon  the  shaft  was 
opened  and  whereunder  the  minerals  were  worked 
was  rated  for  a  lead  mine,  whereof  the  royalty 
or  dues  were  reserved  wholly  in  kind : — Held, 
that  the  Rating  Act,  1874,  s.  13,  which  pro- 
vided that  nothing  in  that  act  should  apply 
to  a  mine  of  which  the  royalty  or  dues  were 
for  the  time  being  wholly  reserved  in  kind 
applied  to  this  case,  and  rendered  the  old  law 
applicable ;  that  the  mine  as  rated  was  a  mine 
distinct  from  the  holding  under  the  latter  lease, 
and  that  the  reservation  of  the  royalty  or  dues 
was  wholly  in  kind,  notwithstanding  the  lessor's 
option ;  that  the  rate  therefore  was  correct. 
Van  Mining  Co,  v.  Llanidloes  Orerteers^  46 
L.  J.,  M.  C.  138  ;  1  Ex.  D.  310  ;  34  L.  T. 
692. 

An  owner  of  the  soil  granting  a  lease  or  let  of 
a  manganese  mine,  reserving  a  money  render 
per  ton  of  mineral  raised,  it  is  not  rateable  as  an 
occupier.  Rex  v.  Trfimayfie^  1  N.  &  M.  194  ;  4 
B.  &  Ad.  162  ;  2  L.  J.,  M.  C.  17. 

Landlords  not  resident  within  the  parish, 
having  leased  lead  mines,  and  other  minerals, 
with  liberty  to  the  tenants  to  dig,  &c.,  reserving 
a  certain  annual  rent,  and  also  certain  proportions 
of  the  ore  which  should  be  raised,  are  at  any  rate 
not  assessable  to  the  relief  of  the  poor  for  such 
certain  rent,  no  ore  being  raised  ;  whatever  the 
question  might  be  as  to  the  proportion  of  ore 
reserved  when  in  fact  any  should  be  raised. 
BexT.  Rochester  (Bishop),  12  East,  353. 

Xode  of  Assessment.] — ^An  owner  of  iron  mines 
rented  two  acres  and  a^alf  of  surface  land  partly 
over  and  partly  adjoining  the  mines  ;  he  occupied 
the  mines  and  land  together,  using  the  surface 
for  the  purpose  of  working  the  mines  and  getting 
the  ore,  and  he  had  erected  thereon  buildings, 
machinery,  workshops  and  tramways.  The 
surface  land,  buildings,  &c.,  without  the  mines, 
would  be  practically  valueless : — Held,  that  he 
was  rateable  to  the  poor-rate  in  respect  of  the 
surface  land  with  the  buildings,  machinery,  work- 
shops, and  tramways,  although  they  were  occupied 
in  connection  with  a  non-rateable  subject-matter, 
viz.  an  iron  mine.  That  the  way  to  ascertain  the 
rateable  value  was  to  assume  themines  and  surface 
to  be  in  different  hands,  and  then  to  calculate 
what  rent  the  occupier  of  the  mine  would  have  to 
pay  for  the  surface  with  the  buildings  erected 
thereon.  Chest  v  East  dean  Oterseers^  41  L.  J., 
M.  C.  129;  L.  R.  7  Q.  B.  834  ;  26  L.  T.  422  ;  20 
W.  R.  832. 

The  lessee  and  occupier  of  a  coal  mine  is  rate- 
able for  the  full  annual  value  of  the  mine,  though 
increased  by  improvements,  such  as  the  erection 
of  engines  made  at  his  own  expense.  Rex  v. 
aranvlUe  {Lm^d),  4  M.  &  Ry.  171  ;  9  B.  &  C.  188  ; 
7  L.  J.  (O.s.)  M.  C.  89. 

An  engine  erected  and  used  by  the  owner  and 
occupier  of  an  iron-stone  mine,  solely  for  the 
purpose  of  drawing  water  from  the  mine,  is  parcel 
of  the  mine  itself,  and  not  rateable.  Rex  v. 
Rilston,  8  D.  &  R.  734  ;  6  B.  &  C.  861 ;  6  L.  J. 
(O.8.)  M.  C.  32, 


l*he  owner  and  occupier  of  coal  mines  is  rate- 
able at  the  sum  for  which  the  mine  would  let, 
subject  to  outgoings ;  the  lessee  of  coal  mines  is 
rateable  for  the  amount  of  royalty  or  rent  which 
he  pays  ;  and  in  neither  case  is  any  allowance  to 
be  made  for  money  expended  on  rendering  the 
mines  productive.  Rex  v.  AttwoodjS  B.  &  C. 
277 ;  9  D.  &  R.  328  ;  5  L.  J.  (o.B.)  M.  C.  47  ; 
30  R.  R.  280. 

Actual  Profits.]  —The  occupiers  of  cement 


works  and  also  of  a  chalk  pit  situated  close  bj 
were  assessed  separately  as  to  their  works  and 
their  pit.  There  were  other  equally  good  chalk 
pits  in  the  neighbourhood,  the  chalk  from  which 
was  used  only  for  ballast  and  other  purposes  not 
so  profitable  as  that  of  manufacturing  cement, 
for  which  the  occupiers  used  theirs.  They 
appealed  against  the  assessment  of  the  chalk  pit, 
and  the  counsel  who  supported  the  rate  proposed 
to  ask  their  manager  as  to  the  profits  they 
obtained  from  the  chalk,  but  the  quarter  sessions 
refused  to  admit  evidence  upon  that  subject : — 
Held,  that  the  quarter  sessions  were  right,  and 
that  although  the  convenience  and  situation  of 
the  chalk  pit  were  to  be  considered  in  estimating 
what  rent  a  tenant  would  reasonably  pay,  the 
actual  profits  derived  by  the  occupiers  were  not 
material  in  forming  that  estimate.  Reg,  v.  A  yles- 
ford  Union,  26  L.  T.618. 

XTse  of  a  Wateroourse.] — ^A  company  for 


the  purpose  of  working  the  machinery  connected 
with  a  lead  mine,  diverted  a  stream  from  its 
natui'al  course,  paying  the  owners  for  such  diver- 
sion, and  paying  certain  small  sums  for  the 
occupation  of  the  land  by  the  watercourse.  The 
watercourse  was  about  a  mile  and  a  half  in 
length,  being  partly  open,  partly  tunnelled,  and 
for  about  350  yards  in  pipes: — Held,  that  the 
company  was  rateable  to  the  poor-rate  in  respect 
of  the  occupation  of  the  watercourse  at  the  value 
of  the  land  enhanced  by  its  capability  of  con- 
veying water ;  and  that  it  was  not  exempt  from 
rateability  by  reason  of  its  connection  with  a 
lead  mine,  though  that  is  not  rateable  under  43 
Eliz.  c.  2.  Talargoch  Mining  Co.  v.  St,  Asaph 
Union,  9  B.  &  S.  210  ;  37  L.  J.,  M.  C.  149  ;  L.  R. 
3  Q.  B.  478  ;  18  L.  T.  711  ;  16  W.  R.  860. 

What  Works   Included.] — A  company 

occupied  a  lead  mine  held  under  a  lease,  which 
comprised  land  and  works  in  a  neighbouring 
union,  the  mine  and  most  of  the  works  being  oat 
of  that  union.  After  the  ore  was  crushed  and 
washed,  it  was  taken  by  a  tramway  about  half  a 
mile  to  a  smelting  house,  occupied  under  the 
same  lease,  in  the  neighbouring  union,  where  the 
ore  was  converted  into  lead  for  sale.  The  com- 
pany was  i-ated  under  the  Rating  Act,  1874,  s.  7, 
for  their  mine  in  the  union  at  the  amount  of  the 
whole  of  the  dues  payable  in  respect  of  the  mine 
under  the  lease  during  the  previous  years.  They 
were  separately  rated  for  part  of  the  tramway  to, 
and  a  chimney  from,  the  smelting  house,  which 
-were  situated  in  the  union  ;  and  were  also  rated 
by  the  neighbouring  union  for  the  land,  works 
and  smelting  house  there  situated  : — Held,  that 
all  these  crushing,  washing  and  smelting  works 
were  included  under  the  definition  in  s.  7,  as  in 
connection  with  and  for  the  purposes  of  the  mine  ; 
and  l^at  a  deduction  should  l>e  made  from  the 
gross  dues  in  respect  of  the  rateable  premises 
out  of  the  union,  in  order  to  obtain  the  rateable 
value  of  the  mine  in  the  union.  Snailhtach 
Mine  Co.  v.  Forden  Guardians,  36  L.  T.  614. 
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When  Kills   XrnproduetiTe.  ] — ^Where  a 

ooal  mine,  becoming  unproductive,  ceases  to  be 
worked,  the  lessee  is  no  longer  liable  to  be  rated, 
although  he  may  be  still  boand  by  his  covenant 
to  pay  the  rent  reserved  to  his  landlord.  Aliter, 
where  the  mine  is  itself  productive,  although 
worked  at  a  loss  by  the  lessee,  after  deducting 
the  proportion  of  the  gross  value  of  the  produce 
reserved  to  the  owner.  Bsx  v.  Beduxnrthy  8 
East,  S87  ;  9  B.  B.  476. 

A  coal  company  was  the  owner  and  occapier 
of  a  ooal  mine  which  had  been  drowned  out  some 
years  back,  and  was  wholly  unproductive.  They 
constructed  an  engine  and  boilers,  together  with 
an  engine  house  and  boiler  sheds,  on  lands  they 
had  taken  for  that  purpose,  and  also  made  a 
railway  on  part  of  sucn  lands  for  conveying 
coals  for  the  boilers.  The  whole  of  the  boilers, 
engines  and  plant  were  used  only  for  the  purpose 
of  endeavouring  to  pump  out  the  water  from  the 
mine;  but  since  1870  the  water  had  remained 
at  about  the  same  level,  and  no  coal  had  as  yet 
been  worked : — Held,  that  though  the  company 
was  rateable  to  the  relief  of  the  poor  for  the 
surface  lands  they  occupied,  they  were  not  so 
rateable  for  the  buildings,  boilers,  engine  and 
plant,  and  railway,  as  these  were  only  part  of 
a  valueless  colliery,  and  were  not  shewn  to  have 
any  value  apart  from  such  colliery.  I)fne  Coal 
Co.  V.  WalUend  Oterseert,  46  L.  J.,  M.  C.  185  ;  36 
L.  T.  854. 

The  lessee  of  a  coal  mine  is  rateable  though  he 
derives  no  profit  from  the  mine.  lUa  v.  Parrott^ 
5  Term  Bep.  593. 

In  different   Pariihes.] — ^A  coal  mine 

lying  in  several  parishes  is  rateable  in  each  of 
those  parishes,  although  the  adit  and  the 
machinery  are  in  one  parish  only.  R^x  v. 
Hble^hill,  4  N.  &  M.  360  ;  2  A.  &  E.  593 ;  1 
H.  &  W.  71  ;  4  L.  J.,  M.  C.  63. 

By  an  inclosure  act  it  was  declared,  that  all 
the  allotments  to  be  set  out  to  the  several  persons 
having  right  of  common  upon  a  moor  should  be 
deemed  to  be  situate  within  the  same  townships 
and  places  respectively  wherein  the  land  lay  in 
respect  of  which  such  allotments  should  be  made  ; 
and  it  was  provided  that  nothing  in  the  act  should 
affect  the  right  of  P.  to  certain  coal  mines  under 
the  moor : — Held,  that  the  first  clause  afEected 
only  those  portions  of  the  soil  which  were  allotted 
to  the  commireioners,  and  not  the  coal  mines 
under  those  allotments,  and  therefore,  that  such 
coal  mines  were  rateable  in  the  parish  in  which 
they  were  actually  situate,  as  they  were  before 
the  act  passed,  though  the  allotments  became 
rateable  elsewhere.  Rex  v.  P'ltt^  5  B.  &  Ad. 
565  ;  3  L.  J.,  M.  C.  4. 

« 

Dednetion  by  Tenant — Covenant  to  Pay  Bates.  ] 
— A  covenant,  in  a  lease  of  iron  mines,  to  pay 
a  certain  rent  "free  of  all  rates,  taxes  and 
deductions  whatsoever,  parliamentary,  parochial 
or  of  any  other  nature,  is  not  a  "  specific  con- 
tract to  pay  the  poor-rate,  in  the  event  of  the 
abolition  of  the  exemption,"  of  iron  mines, 
within  s.  8  of  the  Bating  Act,  1874  (37  &  38  Vict. 
c.  54)  ;  and  the  lessee  is  therefore  entitled  under 
that  section  to  deduct  half  the  poor-rate  from  the 
rent.  Devonshire  (^Duk£)  v.  Barrow  HcBmatUe 
Steel  Ca).,  46  L.  J.,  Q.  B.  435  ;  2  Q.  B.  D.  286  ;  36 
L.  T.  356  ;  25  W.  R.  469— C.  A. 

A  lease  of  an  iron  mine,  made  in  1855  (not 
being  then  liable  to  poor-rate),  contained  cove- 
nants for  the  payment  of  certain  rents  and  royal- 


ties, and  these  payments  were  to  be  made  free 
and  clear  of  all  rates  and  taxes  imposed  by  par- 
liament or  otherwise  ..."  free  from  all  deduc- 
tions whatsoever"  ;  and  there  was  a  covenant 
to  pay  "  all  manner  of  taxes,  ^.,  which  now  are 
or  which  shall  at  any  time  hereafter,  daring 
the  continuance  of  this  demise,  be  imposed," 
landlord's  property  tax  excepted.    By  the  Bating 
Act,  1874  (37  &  38  Vict.  c.  54),  s.  3,  the  43  Elii. 
c.  2,  was  extended  to  mines  "  of  every  kind  not 
mentioned  in  the  recited  act "  ;  but  s.  8  provided 
that  where  the  lessee  of  a  mine  was,  at  the  com- 
mencement of  the  act,  exempt  from  the  payment 
of  poor-rate,  which  was  afterwards  made  pay- 
able, he  might  deduct  one-half  from  the  rent 
(unless  he  had  specifically  contracted  to  pay  such 
rate  in  the  event  of  the  abolition  of  the  said 
exemption)  : — Held,  that  under  this  section  the 
tenant  here  might  deduct  half  of  the  rate  from 
his  rent,  for  that  he  had  not,  within  the  words 
of  the  section,  "  specifically  contracted  "  to  pay 
such  rate.     Otaloner  v.  Bdckow,  47  L.  J.,  C.  P. 
662 ;  3  App.  Cas.  933 ;  39  L.  T.  134 ;  26  W.  B.  541 
— H.  L.  (E.) 

26.  Gas  Wosks. 

General  Prineiple.]— The  profits  arising  from 
the  sale  of  gas,  manufactured  from  coal,  and 
conveyed  through  pipes  and  trunks  under  the 
pavement  for  the  purpose  of  lighting  a  town,  are 
not  rateable,  but  the  company  is  only  rateable  in 
a  sum  equal  in  amount  to  that  for  which  the 
premises  would  let  to  other  persons  willing  to 
carry  on  the  same  business.  Rex  v.  Birmingham 
Gas  Light  and  Coke  Cb.,  2  D.  &  B.  735 ;  1  B.&O. 
506  ;  25  B.  B.  483. 

Bateable  Oeeupatlon— Pipes.]— Fixing  pipes 
in  the  ground  for  the  conveyance  of  gas  to  light 
a  town,  is  a  rateable  occupation  of  land,  and  the 
occupiers  are  rateable  to  the  extent  of  the 
increasoi  value  of  the  land  so  used,  as  long  as  it 
is  applied  to  the  purposes  of  a  pipe- way.  R£x 
V.  Brighto^n  Qa»  Light  and  Coke  Of,,  8  D.  &  B. 
308  ;  6  B.  &  C.  466  ;  4  L.  J.  (0.8.)  K.  B.  218  ;  29 
B.  B.  290. 

By  an  act  for  paving,  lighting  and  watering, 
the  trustees  for  carrying  it  into  effect  were 
empowered  to  rate  the  tenants  and  occupiers  of 
all  the  houses,  shops,  malt-houses,  granaries, 
warehouses,  coach-houses,  vards,  gardens,  grounds, 
stables,  cellars,  vaults,  wharfs  and  other  build- 
ings and  hereditaments  within  certain  limits, 
meadow  and  pasture  excepted  : — Held,  that  this 
exception  shewed  the  word  "  hereditaments  "  to 
be  used  not  merely  with  reference  to  things 
ejusdem  generis  with  those  before  enumerated, 
but  in  a  more  extended  sense,  comprehending 
land  in  general ;  and  therefore  that  a  gas-light 
company  was  rateable  under  the  act  for  the 
ground  occupied  by  their  pipes  and  other  appa- 
ratus. Rex  V.  Shrewthury  Qas  Co.^  3  B.  &  Ad. 
216 ;  1  L.  J.,  M.  C.  18. 

Xaini  and  Pipes— XxclnslTe  ITse— Easement.] 
— A  corporation  was  empowered  to  supply  gas 
within  a  certain  township,  the  local  board  of 
which  had  the  exclusive  right  of  laying  gas  mains 
in  the  township,  and  were  compelled  to  keep  the 
gas  mains  in  repair,  and  to  allow  the  corporation 
to  use  them  for  the  supply  of  gas  within  the 
township  : — Held,  that  the  corporation  was  not 
in  occupation  of,  but  had  a  mere  easement  in, 
the  mains,  and  was,  therefore,  not  liable  to  be 
rated  in  respect  of  them.  Southport  Corporation 
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y.  Orm^Jtirk  Agsesfment  Committee^  63  L.  J.,  Q.  B. 
260  ;  [1894]  1  Q.  B.  196  ;  9  R.  46 ;  69  L.  T.  852  ; 
42  W.  R.  153  ;  58  J.  P.  212— C.  A. 

Articles  Batoftble — Xeteri  Ezoladed.] — A  gas 

company  was  rated  in  respect  of  the  following 
articles  :  meters  soldered  to  the  leaden  service- 
pipes  on  the  premises  of  consumers,  but  not  fixed 
in  any  way  so  as  to  interfere  with  their  removal ; 
retorts,  or  instruments  for  the  production  of  gas, 
distinct  and  severable  from  the  foundation  or 
basement  floor  of  the  company's  premises,  but 
attached  to  the  floor  by  hardened  fire-clay  ;  puri- 
fiers, or  massive  iron  vessels  standing  on  a  brick 
base,  but  not  fixed  to  it,  though  connected  on 
one  side  with  pipes  passing  through  the  soil 
from  the  retorts ;  steam-engines  fastened  by 
screw  bolts  to  a  stone  base,  fixed  in  the  soil  and 
capable  of  being  detached  by  unscrewing  the 
bolts  ;  boilers  set  in  brickwork  fixed  in  the  soil ; 
gas-holders,  or  vessels  of  plate-iron  for  storing 
gas,  not  fixed  in  any  way,  but  placed  so  as  to 
rise  and  fall  in  circular  tanks  excavated  beneath 
the  soil,  and  easily  moved  for  the  purpose  of 
repairs.  According  to  the  practice  and  course  of 
business  in  letting  gas-works,  the  tenant  would 
have  to  take  to  and  find  capital  for  all  the  articles 
above  enumerated  :  —  Held,  that  the  retoits, 
purifiers,  steam-engines,  boilers,  and  the  movable 
part  of  the  gas-holders,  appeared  to  be  attached 
to  the  inheritance  for  the  permanent  improve- 
ment of  it,  and  ought  to  be  included  in  the  value 
of  the  premises  for  the  purpose  of  rating,  but 
that  the  meters  must  be  excluded,  as  they  could 
not  be  considered  as  part  of  the  gas-works,  and 
never  were  so  attached  to  the  houses  as  to  lose 
the  character  of  chattels.  Reg.  v.  Lee^  35  L.  J., 
M.  C.  106  ;  L.  R.  1  Q.  B.  241 ;  12  Jur.  (N.S.)  225; 
13  L.  T.  704  ;  14  W.  R.  311. 

Fixed    Xacliinery,    Pipei   and    6ae- 

Holden.]  —  By  a  local  act,  the  guardians 
of  a  parish  were  directed  to  value  all  houses, 
tenements  and  hereditaments  within  the  parish, 
for  the  purpose  of  rating  to  the  relief  of 
the  poor.  By  the  customary  mode  of  rating 
under  this  act,  fixed  machinery,  erected  for  the 
purposes  of  manufacture,  was  not  rated,  nor 
were  buildings  containing  it  rated  according  to 
their  value  as  increased  by  that  machinery.  A 
gas  company  supplying  the  town  with  gas,  but 
having  their  gas  manufactory  out  of  the  parish, 
was  rated  "for  their  gas-holder  and  premises  in 
the  street,  and  mains  and  pipes  within  the 
parish."  The  company  had  no  property  in  the 
soil  of  the  streets  under  which  their  mains  and 
pipes  were  laid,  but  a  mere  licence  from  the 
commissioners  for  paving  and  lighting  the  town, 
in  whom  that  property  was  vested.  The  gas- 
holder was  valued,  for  the  purpose  of  the  rate,  as 
a  warehouse  or  a  building,  at  what  it  was  worth 
to  let  by  the  year.  The  mains  and  pipes,  and 
the  land  they  occupied,  were  valued  by  ascer- 
taining the  quantity  of  land  through  which  they 
were  laid,  and  valuing  that  land  with  reference 
to  the  value  of  the  adjoining  lands,  taking  into 
consideration  the  purpascs  for  which  it  was  used. 
The  mains  and  pipes  were  also  valued  separately, 
at  an  annual  rental  to  let,  in  the  same  manner 
as  the  houses,  with  an  allowance  for  wear  and 
tear : — Held,  that  such  a  rate  was  bad  for  in- 
equality, on  the  ground  of  omission  to  rate  other 
property  of  a  similar  nature.  Rex  v.  JSirming- 
ham  arid  StafortUhire.  Oas  Light  Co.^  1  N.  &  P. 
691  ;  6  A.  &E.  634  ;  6  L.  J.,  M.  C.  92. 


Xode  of  Afseseineiit.] — The  works  of  a  gas 
company  arc  to  be  rated  upon  an  estimate  of  the 
rent  which  would  be  given  for  them  by  a  hypo- 
thetical tenant,  after  proper  deductions,  even 
though  such  principle  may  not  be  theoreticallj 
right,  and  it  may  be  practically  impossible  to 
apply  it  satisfactorily  to  that  kind  of  property. 
Sheffield  United  Gas  Light  Co.  v.  Sheffield  Over- 
seers, 4  B.  &  S.  136  ;  32  L.  J.,  M.  0.  169  ;  9  Jar. 
(N.8.)  623  ;  8  L.  T.  692  ;  11  W.  R.  1064. 


Pipes  in  SeTeral  Parishes.] — ^When  the 


mains  and  pipes  of  a  gas  company  are  distributed 
through  several  parishes,  the  proper  criterion  for 
the  assessment  of  the  company  to  each  parish  is 
not  the  amount  of  receipts  for  gas  supplied 
therein,  but  a  proportional  part  of  the  rent  at 
which,  after  deduction  for  the  wear  and  tear  of 
machinery,  the  works  of  the  company  would  let, 
calculated  according  to  the  improved  value  of 
the  land,  from  the  apparatus  and  works  of  the 
company  laid  down  therein.  Reg»  v.  Cambridge 
Gas  Light  Co.,  3  K.  &  P.  362  ;  8  A.  &  £.  73  ;  7 
L.  J.,  M.  C.  60. 

A  gas  company  in  a  town,  which  consisted  of 
several  parishes,  in  which  were  situated  numerous 
colleges,  which  were  extra-parochial,  supplied 
gas  in  mains  and  pipes  to  these  colleges,  and  was 
rated,  therefore,  to  the  parishes  in  which  the 
colleges  were  locally  situated : — Held,  that  the 
rate  was  bad,  the  company  being  rateable  in 
respect,  not  of  its  receipts,  but  of  the  land 
occupied.    Ih. 

Dednotion.] — The  proper  deduction  to 


be  made  from  the  rent  of  a  company's  works  to 
form  the  basis  of  an  assessment,  is  such  an  annual 
sum  as  will  be  sufficient  to  replace  the  works 
when  worn  out.    Ih. 

Exemption  for  **  Public  Parposes.'H — Com- 
missioners who  are  authorised  by  acts  of  parlia- 
ment to  supply  gas,  provided  that  the  profits  be 
applied  to  the  purposes  of  the  acts,  are  not  rate> 
able  to  the  poor-rate  in  respect  of  such  profit. 
Rex  V.  Beverley  Gas  Works,  6  A.  &  £.  695  ;  1 
N.  &  P.  646  ;  6  L.  J.,  M.  C.  84. 

The  corjioration  of  Limerick  having,  under 
the  powers  of  their  special  act,  purchased  the 
Limerick  gas  works,  manufactured  and  sold  gas  ; 
and  the  surplus  profits,  after  providing  for  cer- 
tain charges  and  expenses,  were  applied,  in  pur- 
suance of  the  provisions  of  the  special  act,  in 
reducing  the  town  improvement  rate  : — Held, 
that  the  gas  works  were  not  occupied  for  a 
"  public  purpose,"  and  were  not,  therefore,  exempt 
from  being  rated.  Limerick  Corporation,  v. 
Valuation  Commissioner,  Ir.  R.  6  C.  L.  420. 


27.  Stock  ik  Trade  and  Personal 
Peoperty. 

Eateability.]— The  6  &  7  Will.  4,  c.  96,  did 
not  alter  the  law  as  to  the  rateability  of  personal 
property  ;  therefore  a  poor-rate  made  after  that 
statute,  and  omitting  stock  in  trade  which  yielded 
a  profit  in  the  parish,  was  liable  to  be  quashed 
on  appeal.  Reg.  v.  Lumsdaine  or  Lamsdaine,  2 
P.  &  D.  219 ;  10  A.  &  E.  167 ;  1  W.  W.  &  H. 
587  ;  8  L.  J.,  M.  C.  69  ;  3  Jur.  360. 

Stock  in  trade,  if  the  property  of  the  person 
in  possession,  and  productive,  was  rateable.  Rex 
V.  Darlington,  6  Term  Rep.  468.  S.  P.,  Reg.  v. 
Bridgewater,  2  P.  &  D.  586  ;  10  A.  &  E.  711 ; 
8  L.  J.,  M.  C.  72. 


1681  RATES  AND  EATING— Per«o?w  and  Property  Liable.  1682 


Notwithstanding  it  had  never  been  rated  in 
the  parish,  unless  there  were  some  circumstances 
to  take  it  out  of  the  general  rule.  Hex  v.  AmhU- 
^ide,  16  East,  380. 

Silk  throwsters,  working  up  in  their  mills  the 
silk  of  their  employers  sent  to  them  for  that 
purpose,  were  not  liable  to  be  rated  in  that 
respect,  as  for  their  stock  in  trade.  Rex  y. 
jSherbtfrne,  8  East,  537. 

Fijctnres— Tanks  and  Heavy  Artloles  in  a 
Siitillery.] — The  premises  of  a  distillery  con- 
tained tanKs  which  formed  the  roofs  of  rooms 
and  houses,  boiling  backs  and  mash  tuns,  lying 
on  brick  piers  against  the  walls,  which  formed 
the  floors  of  some  of  the  rooms  and  were  con- 
nected by  pipes  to  other  houses,  reservoirs,  and 
other  articles  necessary  for  the  process  of  dis- 
tilling. They  were  all  heavy,  and  either  unat- 
tached, except  by  the  communicating  pipes,  to 
the  walls  or  piers  upon  which  they  stood,  or 
fastened  only  by  screws  for  the  purpose  of  being 
steadier.  Each  was  to  be  bougnt  and  sold  as  a 
separate  article,  and  if  all  were  removed  the 
premises  might  be  used  for  other  manufacturing 
purposes : — Held,  that  these  articles  were  not 
fixtures,  and  could  not  be  property  rated  in  the 
assessment  of  the  premises  to  the  poor-rate. 
ChidUy  V.  WeMt  Ham  Over»etrt^  32  L.  T. 
486. 


ICaohinery.] — A  house  and  an  engine 


for  carding  cotton,  which  are  rented  as  one 
entire  subject  and  described  by  the  general  name 
of  an  engine-house,  are  rateable.  Rex  v.  Hogg^ 
1  Term  Kep.  721  ;  1  R.  R.  376. 

The  profits  of  a  weighing-machine  house  are 
rateable.  Rex  v.  St,  Nicholas,  OlouceHer,  1 
Term  Rep.  723,  n. 

In  assessing  shipbuilding  premises  to  the  poor- 
rate,  the  value  of  machinery  attached  to  the 
premises  is  to  be  taken  into  consideration  in 
ascertaining  their  rateable  value  where  such 
machinery,  though  some  of  it  may  be  capable  of 
being  removed  without  injury  to  itself  or  the 
freehold,  is  essentially  necessary  to  the  shipbuild- 
ing business  to  which  the  premises  are  devoted, 
and  intended  to  remain  permanently  attachecl 
to  them  so  long  as  they  are  applied  to  their 
present  purpose.  Laing  v.  BUfwpwearmiruth 
Ocerseern,  47  L.  J.,  M.  *C.  41  ;  3  Q.  B.  D.  299  ; 
37L.T.  781  ;  26  W,  R.  361. 

Ships.] — Where,  by  a  local  act,  the  guardians 
of  the  poor  of  a  town  were  authorised  to  levy 
rates  "  by  taxation  of  every  inhabitant,  and  of 
all  lands,  houses,  tithes  impropriate,  appropria- 
tion of  tithes,  and  all  stock  and  estates  in  the 
town,  in  equal  proportions,  according  to  their 
respective  worths  and  values  "  :  —  Held,  that  all 
personal  property,  including  shipping,  was  rate- 
able, whether  the  owners  were  or  were  not 
resident  within  the  town.  Rex  v.  Hull  Dock 
Co.,  5  D.  &  R.  359  ;  3  B.  &  C.  516. 

The  owners  of  a  coasting  vessel  were  liable  to 
be  rated  in  respect  of  the  profits  accruing  there- 
from, in  that  parish  where  they  themselves 
resided,  and  where  the  ship  was  registered,  and 
where  her  cargoes  were  usually  received  and 
delivered,  and  her  freight  paid,  and  which  was 
the  home  of  the  v^sel  when  unemployed, 
although  at  the  time  of  making  the  rate  the  ship 
was  not  actually  within  the  parish.  But  they 
were  not  liable  to  be  rated  for  a  ship  which  was 
never  locally  within  the  parish,  aJthough  the 


profits  were  there  received  by  the  owners.    Rex 
V.  Shepherd,  1  B.  &  Aid.  109. 

Honsehold  Furniture.  1 — Household  furniture 
is  not  rateable.    Rex  v.  White,  4  Term  Rep.  771. 


28.  Woods  and  Woodlands. 

Saleable  Underwoods.] — Saleable  underwoods 
are  rateable  annually  in  proportion  to  their  value, 
though  they  should  happen  not  to  be  cut  down 
more  than  once  in  twenty-one  years  ;  and  their 
annual  value  may  be  estimated  according  to  the 
value  they  may  be  worth  to  rent  for  a  lease  of 
the  duration  of  their  intended  growth.  Rex  v. 
Mirjield,  10  East.  219. 

Saleable  underwood,  under  43  Eliz.  c.  2,  means 
such  shoots  from  old  stools  as  are  capable  of 
reproduction,  and  of  being  treated  by  the  wood- 
ow^ner  so  as  to  yield  a  succession  of  profits,  and 
the  circumstances  to  determine  this  question  are 
matters  of  fact  for  the  sessions.  Reg,  v.  Xarherth, 
(Norths,  1  P.  &  D.  590  ;  9  A.  &  E.  815  ;  8  L.  J., 
M.  C.  46. 

Timber— Exemption  of.] — If  beech  is  timber 
by  the  custom  of  the  country,  it  is  not  rateable. 
Rex  V.  Miru'hin,  3  Burr.  1308. 

Where  fir  and  larch  were  planted  with  oak  and 
ash  trees,  principally  for  the  purpose  of  aSoixiing 
a  screen  or  shelter  to  the  latter  in  their  infancy, 
and  were  cut  from  time  to  time,  as  such  oak  and 
ash  required  more  room  to  spread,  and  when  once 
cut  did  not  spring  again  : — Held,  that  although 
when  sold  they  yielded  a  profit,  they  were  not 
saleable  undei-wood,  as  the  primary  object  in 
planting  them  was  not  to  derive  a  profit  by 
sale  ;  and  consequently  not  rateable.  Rex  v. 
Ferrybridge,  2  D.  &  R.  634  ;  1  B.  &  C.  375  ;  25 
R.  R.  411. 

The  test  of  saleable  underwood  is  not  whether 
the  tree  is  timber,  either  by  the  general  law  or 
the  custom  of  the  country,  but  whether  it  is 
managed  in  such  a  way  as  to  pixxluce  a  renewable 
profit,  though  it  may  not  be  available  for  many 
years.  Fitzhardinge  QLi>rd^  v.  Prtohttt,  8 
B.  &  S.  216  ;  36  L.  J.,  M.  C.  49  ;  L.  R.  2  Q.  B. 
135  ;  15  L.  T.  602  ;  15  W.  R.  640. 

Herbage  and  Prunage.] — It  is  not  settled 
whether  the  herbage  and  prunage  of  a  forest  are 
rateable.    Jones  v.  Maumelly  1  Dougl.  302. 

Woods  Bateable  as  Waste  Lands.] — B.  was 

rated  in  respect  of  woods  and  shooting  in  his 
occupation.  Appeal  against  the  i-ate  on  the 
ground  of  its  being  excessive.  According  to  the 
Rating  Act,  1874,  the  w^oods  ought  to  have  been 
rated  as  if  the  land  was  let  and  occupied  in  its 
natural  and  unimproved  state,  that  is,  as  mere 
waste,  irrespective  of  the  value  of  the  right  of 
sporting  thereon : — Held,  that  the  objections 
were  va  I  id ,  and  rate  accordingly  decreased.  Ra  ker 
V.  Beyford  Orer seers,  33  L.  T.  755. 

Woodlands  were  ajBsessed  by  quarter  sessions 
at  their  rateable  value  if  occupied  in  their 
natural  and  unimproved  state,  but  it  was  found 
as  a  fact  that  they  might  be  rendered  worth  a 
much  larger  sum  to  a  tenant  from  year  to  year  if 
a  certain  expenditure  was  incurred  for  grubbing 
up  woods,  draining,  and  road-making: — Held, 
that  the  quarter  sessions  were  right,  and  that 
under  the  Rating  Act,  1874,  s.  4,  woods  were  not 
to  be  rated  on  any  assumption  of  their  improved 
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value  upon  alteration  into  land  of  a  difiPerent 
description.  iVestnwreland  (^Earl)  y.  Southuoich 
Overseen,  36  L.  T.  108. 


29.  Rights  Connected  with  Land. 

Incorporeal  Heroditamenti  generally.]  —  An 

incorporeal  hereditament  cannot  be  made  rate- 
able by  virtue  of  a  local  act,  except  by  clear  and 
express  words.  Colebrooke  v.  Ttckell,  4  A.  &  E. 
916;  6N.&M.483;2H.&W.23;  5  L.  J.,  K.  B. 
180. 

Sporting  SoTored  firom  the  Land.] — The  owner 
of  a  tenement  with  dwelling-house  and  other 
buildings,  containing  about  niueteen  acres,  leased 
to  a  person  occupying  the  same,  excepting  plan- 
tations and  all  timber,  and  all  mines,  "  and  also 
excepting  all  manner  of  game,  hares,  rabbits,  and 
wild  fowl,  with  liberty  of  hunting,  fowling  and 
fishing,  over  and  through  the  premises  at  all  times 
during  the  term  ": — Held,  that  this  lease  reserved 
to  the  owner  a  right  of  sporting  which  was 
severed  from  the  occupation  of  the  land,  and 
therefore  rateable  within  the  Rating  Act,  1874 
(37  &  38  Vict.  c.  54)  ss.  2  &  6.  Rogert  v.  St. 
Germans  Unwn,  35  L.  T.  332. 

Under  37  &  38  Vict.  c.  54,  s.  6,  sub-s.  2,  where 
the  owner  of  land  lets  the  right  of  sporting  over 
part  of  the  land  which  he  retains  in  his  own 
occupation,  the  lessee  may  be  rated  in  respect  of 
the  right  of  sporting.  Kenrich  v.  GuiUfield 
Overseers,  49  L.  J.,  M.  C.  27  ;  5  C.  P.  D.  41  ; 
41  L.  T.  624  ;  28  W.  R.  372.  See  also  Byton  v. 
Mold  Overseers,  6  Q.  B.  D.  13  ;  43  L.  T.  472  ;  29 
W.  R.  122;   46  J.  P.  54. 

An  incorporeal  hereditament,  as  a  right  of 
shooting,  is  not  in  itself  the  subject  of  a  poor- 
rate.  It  can  only  be  brought  into  account  when 
it  improves  and  enhances  the  valae  of  the  land 
to  which  it  belongs.  Hilton  and  Walkerffeld 
Overseers  v.  Bowes  Overseers,  35  L.  J.,  M.  C.  137 ; 
L.  R.  1  Q.  B.  359  ;  13  L.  T.  512  ;  14  W.  R.  368. 

An  owner  of  land  who  is  himself  the  occupier, 
but  lets  the  right  to  take  game  to  another,  is 
assessable  in  respect  of  his  occupation,  as  being 
enhanced  in  value  by  the  right  to  take  game. 
JUff.  V.  Battle  Union,  8  B.  &  S.  12  ;  36  L.  J., 
M.C.I;  L.  R.2Q.  B.8;  15L.  T.  180;  15W.R. 
57. 

A  yearly  tenant  occupied  pasture  land  under  a 
parol  demise,  the  lessor  reserving  to  himself  the 
right  to  enter  and  kill  and  take  the  game.  The 
rateable  value  of  the  land,  assuming  it  to  be  held 
as  pasture  land  only,  was  III.  os,  Sd,,  and  assuming 
that  the  occupier  exercised  the  right  to  kill  and 
take  the  game,  was  261,  I9s.  Sd.  On  an  appeal 
by  the  tenant  against  a  poor-rate,  in  which  he 
was  rated  upon  the  greater  amount,  the  sessions 
reduced  the  rate  to  a  rate  upon  the  lesser 
amount : — Held,  that  the  reduction  was  right, 
the  effect  of  the  reservation  in  the  demise,  taken 
together  with  1  &  2  Will.  4,  c.  32,  being  to  sepa- 
rate the  right  of  killing  and  taking  the  game 
from  the  lessee's  occupation.  Beg.  v.  Th  urlestone, 
1  El.  &  El.  502  ;  28  L.  J.,  M.  C.  106  ;  5  Jur. 
(N.B.)  820  ;  7  W.  R.  192. 

Eight  of  Common.] — A  mere  right  of  common 
is  not  rateable  ;  therefore,  where  certain  persons, 
as  burgesses  of  a  town,  and  occupiers  of  ancient 
messuages  within  it,  had  a  right  to  turn  cattle 
upon  certain  lands,  at  certain  periods  of  the 
year,  to  the  exclusion  of  the  owners  of  the  soil : 
— Held,  that  they  had  a  mere  right  of  common. 


in  respect  of  which  they  were  not  rateable.   iZesr 
V.  Churchill,  6  D.  &  R.  635  ;  4  B.  &  C.  750  ;  28 
R.  R.  473. 

Where  a  corporation  was  seised  in  fee  of  lands, 
which  by  the  custom  were  annually  metod  out 
under  their  control  by  a  leet  jury,  according  to  a 
certain  stint,  to  such  of  the  resident  burgesses 
who  chose  to  stock  the  same,  they  paying  19«.  4^. 
to  each  of  the  other  burgesses  who  did  not  stock  i 
— Held,  that  the  stocking  of  the  lands  was  rate- 
able. Hex  V.  Watson,  5  East  480;  2  Smith, 
144.  And  see  Bex  v.  Tewkesbury  Corporation,  IS* 
East,  155  ;  Bex  v.  Sudbury  Corporation,  2  D.  Jc  R. 
651  ;  1  B.  &0. 389  ;  25  R.  R.  423. 

Where  freemen,  and  the  widows  of  deceased 
freemen,  of  a  municipal  corporation  enjoyed 
the  right  of  depasturing  on  an  uninclosed  moor, 
of  digging  turfs,  clay,  sand,  and  marl,  of  cutting 
whins  and  furzes,  of  getting  limestones  and  slates 
from  the  quarries,  and  sowing  grass-seeds  on  the 
moor,  according  to  regulations  framed  by  the 
corporation,  and  the  corporation  had  inclosed  a 
part  of  the  common  one  hundred  years  back, 
which  they  still  retained  in  severalty  ;  but  it  ap- 
peared that  the  rights  of  the  freemen  originated  in 
gfrants  of  right  of  common  and  turbary,  and  that 
there  was  no  evidence  to  shew  that  any  larger 
right  had  ever  been  granted  to  them,  and  that  a 
rent  of  2s.  per  annum,  which  had  been  reserved 
on  the  gfrant  of  the  right  of  turbary,  was  still 
paid  to  the  lord  of  the  manor  : — Held,  that  the 
freemen  only  possessed  a  right  of  common , 
though  with  large  and  unusual  enjoyments,  and 
that  therefore  it  was  an  incorporeal  tenement, 
not  rateable.  Beg,  v.  Alnwick  QChamberlains\ 
1  P.  &  D.  343 ;  9  A.  &  £.  444  ;  8  L.  J.,  M.  C.  50. 

Sight  of  Fiihing.]— The  lessee  of  all  those 
fishing  or  the  halves  and  halvendoles,  with  the 
appurtenants  to  the  halves  due  and  accustomed 
within  the  river  Severn,  between  certain  limits 
within  a  manor  bordering  on  the  river,  and  of  all 
royal  fishes  taken  between  the  limits,  put  and 
wheel  fishing  excepted,  under  an  annual  rent,  is 
liable  to  be  rated  for  such  fishery.  Bex  v.  BllLt^ 
1  M.  &  S.  652. 

Tiflhery — ''Bxpenses  neeessary  to  eommaad 
Bent.''] — By  a  local  fishery  act,  passed  for  the 
preservation  and  increase  of  salmon,  commis- 
sioners were  empowered  to  raise  a  rate  from 
every  owner  of  a  fishery  in  a  large  district  for 
the  purposes  of  the  act.  The  appellant  was 
tenant  of  a  fishery,  for  which  he  p^id  a  rent  of 
305^.,  and  a  rate  of  611.  to  the  commissioners  : — 
Held,  that  in  ascertaining  the  rateable  value  of 
his  property,  the  amount  of  the  rate  should  be 
deduct^,  for  that  it  was  an  "  expense  necessary 
to  maintain  the  property  in  a  state  to  command 
such  rent,"  and  so  allowed  to  be  deducted  under 
s.  1  of  the  Pai-ochial  Assessment  Act,  1834.  Beg, 
V.  Soiith,  55  L.  J.,  M.  C.  49 ;  54  L.  T.  431  ;  5t> 
J.  P.  215. 

Land  ImproTedbyaSpring.l — Land,  of  which 
the  annual  value  is  improved  oy  a  spring  rising 
within  it,  may  be  rated  at  such  improved  value, 
although  the  ownera  of  the  land,  who  are  also 
occupiers,  do  not  receive  any  of  the  profits 
derived  from  the  spring,  nor  does  any  part 
become  due  in  the  parish  where  the  land  lies. 
Bex  V.  New  Biter  Co.,  1  M.  &  S.  503  ;  14  R.  R. 
514. 

If  one  rents  a  quantity  of  land,  together  with  a 
mineral  spring  thereout  arising,  at  a  gross  yearly 
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rent,  he  is  rateable  in  respect  of  the  whole  of  such 
rent ;  though  in  fact  the  annual  value  of  the  land, 
independently  of  the  spring,  is  only  in  proportion 
of  two  to  eight  of  the  reserved  rents.  Bsx  v. 
Miller,  Cowp.  619. 

Profiti  of  a  Xanor.] — ^Neither  quit-rents,  nor 
heriots,  nor  other  casual  profits  of  a  manor  are 
rateable.  Bex  v.  Vanderwall^  2  Burr.  991 ;  1 
W.  Bl.  212. 


30.  Tithes,  Corn  and  Commuted  Rent- 

GHABQES. 

Tithe— Xode  of  AMeiimentl — ^Tithes  are  here- 
ditaments within  the  6  &  7  Will.  4,  c.  96,  and  a 
tithe-owner  is  rateable  at  their  annual  value,  i.e. 
such  a  sum  as  the  tithes  might  reasonably  be 
expected  to  let  for  from  year  to  year,  free  of  the 
usual  tenant^s  rates  and  taxes,  and  deducting  the 
amount  of  ecclesiastical  dues  payable  in  respect 
thereof.  Reff.  v.  Capel,  4  P.  &  D.  87  ;  12  A.  &  £. 
382  ;  9  L.  J.,  M.  C.  65  ;  4  Jur.  886. 

Com-renti.] — By  an  inclosure  act,  allotments 
were  made  to  the  parson,  as  a  compenuation  for 
the  uninclosed  glebe  lands  of  his  rectory,  and  for 
all  rights  of  common  belonging  to  the  rectory  ; 
and  it  was  enacted,  that  the  commissioner  for 
inclosure  should  ascertain  the  yearly  value  of  all 
the  tithes  on  the  lands  to  be  inclosed,  and  the 
ancient  inclosed  lands,  and  that  the  tithes  should 
be  deemed  equal  in  value  severally  to  one-fifth, 
one-seventh,  and  one-eighth  of  the  annual  net 
value  of  different  classes  of  lands  respectively, 
and  a  corn-rent  be  assigned  to  the  parson,  equiv- 
alent to  the  annual  vidue  of  the  tithes : — Held, 
that  the  parson  was  rateable  in  respect  of  such 
corn-rent.  Bex  v.  Wistow,  5  A.  &  £.  250 ;  6 
N.  &  M.  567  ;  2  H.  dc  W.  95  ;  5  L.  J.,  M.  C. 
122. 

Where  the  tithes  of  a  parish  were  extinguished 
by  act  of  parliament,  and  in  lieu  thereof  certain 
annual  corn-rents  issuing  out  of  the  lands  in  the 
parish  were  substituted,  payable  to  the  rector 
quarterly  with  a  power  of  distress  and  sale  to 
enforce  payment : — Held,  that  the  money  when 
paid,  was  rateable  in  the  hands  of  the  rector. 
Ber  V.  Boldero,  6  D.  &  B.  557  ;  4  B.  &  C.  467  ; 
28  R.  R.  330. 

ICode  of  Afieisment.] — A  corn-rent  in 

lieu  of  tithes  should  be  rat«d  upon  the  same 
principle  as  a  farm,  the  criterion  being  "  for  how 
much  a  year  would  it  let  to  a  tenant."  Allow- 
ance should  be  made  for  the  trouble  and  expense 
of  collection,  and  the  danger  of  loss  by  insolvency, 
and  for  the  ecclesiastical  dues  payable  by  the 
incumbent  to  the  bishop,  but  not  for  the  expense 
of  providing  for  the  performance  of  the  church 
duties.  Bex  v.  Joddrell,  9  L.  J.  (0.8.)  M.  C. 
26. 


Bent-oharge.] — An  act  enacted  that  the  tithes 
of  a  parish  should  be  held  in  fee  by  A.,  who  was 
owner  of  part  of  the  lands  in  the  parish,  and  that 
all  A.*s  lands  in  the  parish  should  be  charged 
with  an  annuity  payable  to  the  vicar  for  the  time 
being,  who  had  previously  enjoyed  the  small 
tithes,  and  who,  by  an  agreement  recited  in  the 
act,  was  to  receive  such  annuity  in  lieu  of  all 
his  vicarial  dues  : — Held,  that  the  vicar  was  not 
rateable  for  such  annuity,  as  the  tithes  were  not 
extinguished.  Bex  v.  Oreat  Hambletoji,  1  A.  &  £. 
145. 


An  act  of  the  legislature  imposed  a  rate  on 
lands  "  and  other  real  estate "  :  —  Held,  that 
although  these  words  were  large  enough  to 
include  a  rent-charge  in  lieu  of  tithes,  they 
would  not  necessarily  do  so  if  it  appeared  from 
the  general  wording  of  the  act  that  it  was  not 
intended  to  apply  to  incorporeal  rights.  Kerr  v. 
Wilkie,  6  Jur.  (N.8.)  383  ;  1  L.  T.  501 ;  8  W.  R. 
286— H.  L. 

By  an  inclosure  act  it  was  enacted,  that  an 
annual  rent  of  90/.  should  be  vested  in  the  rector, 
charged  upon  all  the  land  to  be  inclosed,  and 
should  be  paid  "free  and  clear  of  and  from  all 
deductions,  defalcations  or  abatements  for  or  in 
Irespect  of  reprises  or  outgoings  whatsoever," 
other  than  such  proportion  of  the  land-tax  as 
the  annual  rent  of  90/.  should  be  to  the  yearly 
value  of  the  lands  charged  with  it.  It  also 
enacted,  that  the  annual  rent  of  90/.  should  be 
in  lieu  and  satisfaction  of,  and  compensation  for^ 
all  tithes  arising  within  the  fields  to  be  inclosed, 
and  all  other  tithes  and  payments  to  the  rector, 
except  in  respect  of  two  orchards,  and  all  the 
houses  to  which  no  lands  in  the  common  fields 
belonged  : — Held,  that  the  rector  was  not  rate- 
able in  respect  of  the  annual  rent-charge.  Beg, 
V.  8h4iw,  3  New  Sess.  Cas.  170  ;  12  Q.  B.  419  ;  17 
L.  J.,  M.  C.  137  ;  12  Jur.  661. 

By  an  inclosure  act,  reciting  that  A.,  as  lay 
impropriator,  was  entitled  to  the  great,  and  B., 
as  vicar,  to  the  small  tithes  :  the  commissioners 
were  empowered  to  set  out  certain  lands  as  the 
value  of  and  which  should  be  taken  aa  a  full 
satisfaction  and  compensation  for  the  tithes  both 
great  and  smaU,  and,  out  of  the  lands  so  to  be 
set  out  in  lieu  of  tithes,  they  were  to  allot  thirty 
acres  to  B.,  and  all  the  remainder  to  A.,  subject 
to  the  payment  of  a  corn-rent  (to  be  ascertained 
in  the  usual  WBjr),  which  should,  with  the  thirty 
acres,  in  their  judgment  be  a  fair  compensation 
for  the  vicarial  tithes  and  payments  in  lieu  of 
tithes  payable  to  the  vicar,  which  rent  or  sum  of 
money  should  be  payable  and  paid  to  the  vicar 
and  his  successors  quarterly,  clear  of  all  parochial 
taxes,  rates,  dues  and  assessments  whatsoever  ; 
and  it  was  enacte<l  that  the  tithes  in  lieu  whereof 
the  thirty  acres  of  land  were  so  directed  to  be 
allotted,  and  such  rent  was  to  be  paid,  should 
cease  and  be  for  ever  extinguished  : — Held,  that 
the  land  so  allotted  to  A.  in  lieu  of  the  vicarial 
tithes,  and  so  charged  with  such  rent,  was  liable 
to  be  assessed.  Ilaokett  v.  Lttn^g  Bennijigion 
OeerseerSj  16  C.  B.  (N.8.)  38  ;  33  L.  J.,  M.  C.  137  ; 
9  L.  T.  769  ;  12  W.  R.  433. 


Xode    of  Assessmtnt.] — A  tithe  rent- 


charge  is  to  be  assessed  to  the  poor-rate,  like  all 
other  property,  according  to  the  sura  for  which  it 
might  reasonably  be  expected  to  let  from  year  to 
year,  and  in  deciding  upon  such  an  amount  it 
must  be  considered  whether  in  each  particular 
case  anything  over  the  expenses  for  collecting 
and  the  allowances  for  bad  debts  and  legal  and 
other  expenses  would  be  necessary  to  induce  a 
tenant  to  take  it.  St.  Ataph  QDean)  v.  Linn- 
rhaiadr-yn-Mochtiant  Ocerteers,  66  L.  J.,  Q.  B. 
267  ;  [18971  1  Q.  B.  511  ;  70  L.  T.  42  ;  45  W.  R. 
374  ;  61  J.  P.  213— C.  A. 

Commutation  for  fixed  annnal  Payment — Pay- 
ment in  Lien  of  Tithei.]— By  37  Hen.  8,  c.  12, 
provision  was  made  for  payment  to  the  clergy  of 
the  city  of  London  and  their  successors  of  a  rate 
made  upon  the  inhabitants  and  calculated  upon 
the  rent  of  the  houses  in  the  city.      In  this  and 
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several  sabeequent  statutes  the^e  payments  were 
described  as  tithes.  A  special  act  passed  in  1881 
provided  that  all  tithes  and  sums  of  money  in 
lieu  of  tithes  arising  or  growing  due  in  a  parish 
in  Loudon  should  cease  and  be  extinguished,  and 
the  tithe-owner  should  receive  in  lieu  and  satis- 
faction thereof  a  fixed  annual  sum,  to  be  levied 
and  collected  in  the  same  manner  as  the  poor- 
rates.  Neither  the  above-mentioned  tithes  nor 
the  fixed  annual  sum  in  lieu  thereof,  had  ever 
been  assessed  for  the  relief  of  the  poor  : — Held, 
that  the  owner  was  not  rateable  to  the  poor-rate 
in  respect  of  this  fixed  annual  sum,  as  such  sum 
was  a  personal  payment,  and  was  not  a  payment 
in  lieu  of  tithes  rateable  under  43  Eliz.  c.  2. 
JCgdaile  v.  CUu  of  London  Union^  56  L.  J.,  M.  C. 
149 ;  19  Q.  B.  D.  431  ;  57  L.  T.  749  ;  35  W.  R.  722  ; 
51  J.  P.  564— C.  A. 

By  a  local  act  the  parish  of  F.  was  constituted 
a  separate  parish,  and  it  was  provided  that  the 
parson  should  receive  the  tithes  within  the  limit 
of  the  parish.  It  was  further  provided  that  the 
corporation  of  the  town  of  F.,  which  was  in  the 
parish,  should  levy  a  rate  called  "  the  rector's 
rate"  on  all  houses,  shops,  warehouses,  cellars, 
and  outhouses,  with  the  appurtenances,  then 
being,  or  which  should  at  any  time  thereafter 
be  built  in  the  town,  after  the  rate  of  sixteen- 
pence  in  the  pound,  and  pay  the  same  to  the 
parson  of  the  parish.  When  houses,  shops,  ware- 
houses, cellars,  and  outhouses,  with  the  appur- 
tenances, had  been  built  on  land  liable  to  tithe, 
tithe  had  not  been  collected  in  respect  thereof. 
The  defendant,  the  parson  of  the  parish,  was 
rated  to  the  relief  of  the  poor  in  respect  of  the 
rector's  rate : — Held,  that  although  under  43 
Eliz.  c.  2,  a  parson  is  rateable  as  an  inhabitant 
in  respect  of  tithes  and  money  payments  in  lieu 
of  tithes,  yet  the  defendant  was  not  liable  in 
respect  of  the  rector's  rate,  which  was  not  a  pay- 
ment in  lieu  of  tithes,  inasmuch  as  it  was  levied 
on  land  which  would  not,  on  default  of  pay- 
ment of  the  rector's  rate,  be  liable  to  tithes. 
Beg,  V.  Christopfierson,  55  L.  J..  M.  C.  1  ;  16 
Q.  B.  D.  7  ;  53  L.  T.  804  ;  34  W.  R.  86  ;  50  J.  P. 
212— C.  A. 

Quaere,  whether  a  rector  who  lets  his  tithes  by 
parol  to  the  occupiers  of  the  lands  in  respect  of 
which  the  tithes  arise,  and  receives  a  half-yearly 
composition  in  the  nature  of  rent  can  be  treated 
as  toe  occupier  of  tithes  within  the  meaning  of 
the  General  Highway  Act,  13  Geo.  3,  c.  78,  s.  34, 
and  rateable  to  the  highways  of  the  parish.  Rex 
V.  Buckinghamshire  JJ.^  2  D.  &  R.  689  ;  1 
B.  &  C.  485. 

Tithes  for  which  compositions  have  been 
entered  into  by  the  respective  occupiers  may  be 
rated  in  the  hands  of  the  rector  in  one  entire  sum. 
Bex  V.  Suatex  J  J.  or  Hosier  ^  3  N.  &  M.  263  ;  3 
L.  J.,  M.  C.  56. 

Grant  by  Deed— Seourity  in  Land.]— A  rector 
of  a  parish  granted  to  the  incumbent  (and  his 
successors)  of  a  district  formed  under  6  &  7  Vict. 
c.  37  ;  7  &  8  Vict.  c.  94  ;  and  19  &  20  Vict.  c.  104. 
out  of  several  parishes,  of  which  his  parish  was 
one,  "one  clear  yeaAy  rent-charge  of  150^.,  to 
be  payable  half-yearly,  issuing  out  of  and 
charged  upon  or  being  i>art  of  the  rectory  or 
parsonage,  and  the  glebe  hinds,  tithes  or  tithe 
commutation  rent-charge,  hereditaments,  and  all 
other  emoluments  to  the  rectory  or  parsonage 
belonging."  The  deed  gave  power  to  the  grantee, 
in  case  it  should  be  in  arrear,  to  enter  upon  the 
rectory  and  parsonage,  glebe  lands,  heredita- 


ments, or  any  part  thereof,  and  to  distrain,  or  to 
receive  and  take  the  tithes  or  rent-charge  in  lieu 
of  tithes,  until  satisfaction  of  such  arrears.  This 
p)ower  had  never  been  exercised,  the  money 
having  been  regularly  paid.  The  grantee  did 
not  reside  in  the  parish  : — Held,  that  he  was  not 
rateable  to  the  poor-rate  in  respect  of  the  annual 
sum  granted  by  the  deed.  Frend  v.  Iblleshunt 
Knights,  1  £1.  &  £L  753  ;  28  L.  J.,  M.  C.  169  ; 
7  W.  R.  454. 

Dedaotioni — Bent-eharge  on  a  Tithe  Bent* 
charge.] — An  incumbent,  o^^er  of  a  tithe  rent- 
charge,  who  voluntarily  endows  a  district  parish 
formed,  for  spiritual  purposes,  out  of  a  part  of 
his  own  parish,  by  granting  to  the  minister  of 
such  new  district  parish  a  rent-charge  on  the 
tithe  rent-charge,  is  not  entitled  to  claim  a 
deduction  from  the  total  amount  of  tithe  rent- 
charge  in  respect  of  the  portion  which  he  has 
thus  granted  away.  Lawrence  v.  Iblleahvnt 
Knights  Ocerteers,  2  B.  &,  S.  533 ;  31  L.  J., 
M.  C.  148:  low.  R.  620. 

The  Archbishop  of  Canterbury,  being  owner  of 
the  impropriate  rectory  and  tithe  rent- charge  of 
a  parish  of  H.,  and  of  land  thereto  appertaining, 
granted,  under  29  Car.  2,  c.  8,  and  1  &  2  Will.  4, 
c.  45.  to  the  perpetual  curate  of  P.  (a  separate 
and  distinct  parish  from  H.),  an  annual  rent  of 
40Z.,  to  be  charged  upon  and  yearly  issuing  out 
of  the  rectory,  tithe  rent-charge  and  land.  Sub- 
sequently to  this  grant,  the  archbishop  leased 
the  rectory,  tithe  i-ent-charge,  and  land  to  G.,  a 
clergyman,  for  twenty-one  years,  G.  to  pay 
yearly,  during  the  term,  to  the  archbishop, 
9/.  13ir.  id,,  and  also  6/.  IQs,  for  redeemed  land- 
tax  ;  and  also  to  the  perpetual  curate  of  T.  the 
sum  of  40/.  in  augmentation  of  the  revenues  of 
the  curacy : — Held,  that  in  assessing  G.  to  the 
poor-rate  of  H.,  as  occupier  of  the  tithe  rent- 
charge  of  H.,  no  allowance  was  to  be  made  to 
him  in  respect  of  his  yearly  payment  of  the  40/., 
for  that  the  whole  of  the  rent-charge  was 
included  in  the  demise  to  him,  and  the  40/.  was 
part  of  the  rent  paid  by  him  for  the  occupation 
of  the  whole,  not  so  much  of  the  whole  with- 
drawn from  his  occupation,  lie^g.  v.  Orores,  2 
El.  &  El.  793  ;  29  L.  J.,  M.  C.  179  ;  6  Jur.  (na) 
1014  ;  8  W.  R.  434. 

Expenses  of  Collection.] — ^A  deduction 


is  allowed  for  expenses  of  collection  including 
law  expenses  and  losses  by  ultimate  nonpay- 
ment. Brg.  v.  Goodchild.  El.  BL  &  El.  1  ;  27 
L.  J.,  M.  C.  233  ;  6  W.  R.  800. 

Jlates  and  Taxes.]— And  for  poor-rate. 


tenant's  property  tax  and  ecclesiastical  dues,  but 
not  for  landlord's  property  tax  or  land  tax.     Ih. 

Tenant's  Proilti.]— A  deduction  by  way 


of  tenant's  profits  is  not  necessarily  to  be  made. 
lb. 


Bepair  of  Gfhanoel.]— Upon  an  appeal  to 


quarter  sessions  by  the  owners  of  a  rectorial 
tithe  rent-charge  from  the  decision  of  an  assess- 
ment committee  as  to  the  rateable  value  thereof, 
the  court  of  quarter  sessions  allowed  deductions 
from  the  gross  estimated  rental  in  respect  of  the 
remuneration  of  a  collector,  legal  costs  and  out- 
of-pocket  expenses,  bad-  debts,  and  irreguUrity 
in  payments,  and  tenant's  taxes,  and  also  for 
tenant's  profits  and  for  the  repair  of  the  chancel 
of  the  parish  church  : — Held,  on  appeal — first, 
that  in  the  absence  of  a  finding  of  fact  that  the 
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amount  allowed  for  the  expenses  of  collection, 
bod  debts,  and  legal  and  other  expenses  was 
insufficient  to  induce  a  tenant  to  take  the  tithe 
rent-charge  without  a  further  allowance,  the 
court  of  quarter  sessions  were  wrong  in  allowing 
a  deduction  for  tenant's  profits  ;  and,  secondly, 
that,  as  it  did  not  appear  that  a  tenant  could 
be  charged  with  the  repair  of  the  chancel  of 
the  church,  the  deduction  upon  that  ground  was 
also  wrong.  Beg.  v.  Giwdchild  (El.  Bl.  &  El. 
1  :  27  L.  J.,  M.  C.  233)  followed.  St.  Ataph 
{Dfan)  V.  Llanrhuiadr-yn-yfoeknant  Orerferrs^ 
66  L.  J.,  Q.  B.  267  ;  [1897]  1  Q.  B.  511  ;  76 
L.  T.  42  ;  45  W.  R.  374  ;  61  J.  P.  213— C.  A. 


Xoney  for  Qaeen  Anne'i  Bounty.] — In 


assessing  the  commutation  tithe  rent-charge  and 
parsonage-house  of  a  benefice,  no  de<1uction  is  to 
be  allowed  in  order  to  ascertain  the  rateable  value 
in  respect  of  a  sum  paid  annually  by  the  incum- 
bent to  the  governors  of  Queen  Anne's  Bounty 
as  interest  and  part  principal  of  money  borrowed 
by  him  to  rebuild  the  house,  such  payment  being 
secured  by  a  mortirage  on  the  profits  of  the 
benefice.  Reg.  v.  HawhinA,  El.  Bl.  &  Kl.  2  ;  27 
L.  J.,  M.  C.  248  ;  6  W.  R.  367. 


Stipend  to  Cnrata.] — Lay  impropriators 


of  the  tithes  of  a  parish,  B.,  granted  a  lease  of 
their  tithe  rent-charge,  at  a  nominal  rent,  to  W., 
for  twenty-one  years,  if  he  should  so  long  remain 
the  vicar  of  the  adjoining  parish,  he  covenanting 
to  serve  the  cure  of  B.,  either  by  himself  or  a 
curate.  In  order  to  the  proper  discharge  of  the 
duties  of  the  two  parishes,  it  was  necessary  to 
employ  a  curate  for  B.  : — Held,  that  in  assessing 
W.  to  the  poor-rate  of  B.,  as  occupier  of  the 
tithe  rent-cnarge,  he  was  not  entitled  to  any 
deduction  in  respect  of  the  stipend  which  he 
paid  the  curate.  Wither  v.  JSvrmington  Over- 
seers,  1  B.  &  S.  709 ;  31  L.  J.,  M.  C.  57  ;  8  Jur. 
(N.8.)  304  ;  5  L.  T.  346  ;  10  W.  R.  57. 

Where  a  beneficed  clergyman  is  compellable 
by  his  bishop  to  appoint  a  curate,  or  under  a 
sense  of  religious,  independent  of  legal  obligation, 
appoints  one,  he  is  entitled  in  assessing  his  tithe 
commutation  rent-charge  to  the  poor-rate  under 
6  &  7  Will.  4,  c.  96,  to  de<luct  the  salary  of  the 
curate  from  the  amount  of  the  rent-charge. 
Williams  v.  Zlangeinw&n  Overseers,  1  B.  &  S. 
699  ;  31  L.  J.,  M.  C.  54  ;  8  Jur.  (N.s.)  313 ;  5 
L.  T.  309  :  10  W.  R.  14.  S.  P.,  B^ig.  v.  Goodehild, 
El.  Bl.  &  El.  1  ;  27  L.  J..  M.  C.  233  ;  6  W.  R.  800. 

Where  the  income  of   the    incumbent   of   a 

Earish  is  made  up  of  a  tithe  rent-charge  glebe 
ind  and  interest  of  a  sum  invested  in  the  public 
funds,  and  the  incumbent  necessarily  employs  a 
curate  to  assist  him  in  assessing  the  rent-charge 
to  the  poor-rate,  the  salary  of  the  curate  must 
be  set  against  the  whole  income,  and  a  propor- 
tionate sum  only  deducted  from  the  amount  of 
the  rent-charge.  Scriren'tnfh-Tentergate  Over- 
seers V.  Fawcett,  32  L.  J.,  M.  C.  161  ;  11  W.  R.  689. 

Benefice  of  Three  Parishei.] — The  vicar 


of  one  benefice  composed  of  three  parishes  was 
rated  in  each  parish  in  respect  of  his  vicarial 
tithe  commutation  rent-charge  :  he  received  that 
rent-charge  for  the  three  parishes  as  well  as  the 
other  profits  arising  within  the  same.  For  one 
of  the  parishes  he  appointed  a  curate,  who 
resided  there  and  was  licensed  by  the  bishop,  and 
received  from  the  vicar  an  annual  stipend  for 
discharging  the  ecclesiastical  duties  of  it.  In 
another  the  like  arrangement   subsisted.    The 


vicar  himself  performed  the  duties  and  resided 
in  the  third  : — Held,  that  in  ascertaining  the 
rateable  value  of  the  tithe  commutation  rent- 
charges  of  the  several  parishes  he  was  not 
entitled  to  be  allowed  a  deduction  in  respect  of 
the  stipends  paid  to  the  curates.  Reg.  v.  Sherford, 
8  B.  &  S.  696 ;  3fi  L.  J.,  M.  C.  113  ;  L.  R.  2  Q.B. 
503  ;  16  L.  T.  663  :  15  W.  R.  1035. 

Bzemptions.] — See  sub  tit.  Statutoby  Ex- 
emptions, infra,  col.  1697. 

31.  Tolls. 

Bateability  of  Toll-honse^Bzemption.]— Tolls 
are  not  rateable  in  themselves,  but  a  toll-house  is 
increasediy  rat.eable  by  reason  of  the  facilities 
which  it  affords  for  the  collection  of  the  tolls. 
Williams  v.  Bedminster  Assessment  Committee^ 
45  L.  J.,  M.  C.  117  ;  34  L.  T.  795. 

W.  was  lessee  of  a  toll-house,  and  of  certain 
tolls  levied  on  passengers  over  a  bridge  on  the 
site  of  an  ancient  ferry.  The  value  of  the  tolls 
was  about  800Z.  per  annum ;  the  value  of  the 
toll-house  as  a  building  was  12^.  A  rate  was  laid 
generally  on  the  toll-bouse  and  tolls,  stating  the 
"gross  estimated  value,  800Z.,"  and  "rateable 
value,  700/."  :— Held,  that  although  the  tolls 
were  not  themselves  rateable,  yet  the  toll-house 
was ;  and  in  assessing  the  latter,  its  value,  as 
enhanced  by  the  facility  it  afforded  for  collecting 
the  tolls,  was  to  be  taken  into  account.    lb. 

A  toll-house  erected  for  the  purpose  of  taking 
tolls  at  a  gate  across  a  highway  which  has  never 
been  used  by  the  public  except  on  paying  a 
certain  sum  for  passing  through  is  liable  to  be 
rated  according  to  the  amount  of  the  tolls 
received  ;  and  the  expressed  amount  of  the  rate 
is  to  be  divided  in  proportions  between  the 
parishes  in  which  the  road  is  situated  over  which 
the  right  of  passage  is  acquired,  by  payment  of 
such  toll.  Me^.  V.  St.  George  the  Martyr,  South- 
icark,  3  W.  R.  515. 

Canal  Tollf.] — Canal  tolls,  per  se,  are  not  rate- 
able.    RtfX  V.  St,  Mary's,  Leicester,  6  M.  &  S.  400. 

ToUi  of  a  Lock  npon  a  Canal.  ]^An  act  having 
empowered  the  Duke  o^  Bridge  water  to  erect  a 
lock  upon  the  Rochdale  canal,  and  to  receive  at 
such  lock  certain  rates  or  tolls  upon  goods  in 
vessels  navigated  from  that  canal  into  his  own, 
as  a  compensation  for  the  profits  arising  to  him 
from  certain  wharves  at  Manchester,  which  wei-e 
sacrificed  for  the  public  benefit  in  that  naviga- 
tion : — Held,  that  a  poor-rate  on  his  trustees, 
occupiers  of  the  "Rochdale  canal,  lock,  tunnel, 
dues  or  rates"  (which  dues  or  rates  were  only 
other  names  for  the  lock  rated  therewith),  was 
good.  Bex  V.  Macdimald,  12  East,  324;  11 
R.  R.  396. 

Tonnago  Dnet  of  a  Book.]  —  By  an  act  the 

dock  company  at  Hull  received  a  grant  of  land 
from  the  crown,  and  of  15,000/.  from  the  revenues 
of  the  customs,  and  were  empowered  to  make  a 
basin  or  a  dock,  wharves,  &c. ;  and,  in  considera- 
tion of  the  expense  of  making  and  maintaining 
the  same,  dues  were  made  payable  to  them  for 
every  ship  or  vessel  coming  into,  or  going  out  of, 
the  harbour,  basin,  or  docks,  within  the  port  of 
Hull,  or  unlading  or  lading  any  of  their  cargo 
within  the  port.  By  another  act  the  company 
was  empowered  to  increase  their  docks.  The 
port  of  Hull  consisted  of  the  river  Hull,  or 
harbour,  and  of  a  portion  of  the  river  Homber, 
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neither  of  which  was  the  property  of  the  dock 
company,  and  of  three  docks  and  a  basin,  which 
were  the  property  of  the  company.  All  vessels 
frequenting  the  port  of  Hull  passed  through  that 
portion  of  the  river  H umber  which  is  within  the 
port  of  Hull,  paid  tonnage  duties,  and  might  be 
divided  into  five  classes :  first,  those  which  dis- 
charge their  cargo  in  the  river  Humber  without 
entering  the  river  Hull,  basin  or  docks ;  secondly, 
those  which  discharge  their  cargo  in  the  river 
Hull  without  entering  the  basin  or  docks ;  thirdly, 
those  using  the  basin  without  going  into  the 
docks  ;  fourthly,  those  passing  through  the  river 
Hull  into  the  docks ;  and  fifthly,  those  passing 
through  the  basin  into  the  docks.  The  tonnage 
dues  were  all  collected  at  the  custom-house  : — 
Held,  that  the  company  was  not  rateable  for 
their  tonnage  dues  upon  the  first  and  second 
classes,  but  that  they  were  rateable  for  the 
remaining  classes.  Jleg.  y.  Ifull  Dock  Co.^  1 
New  SesB.  Cas.  621 ;  7*Q.  B.  2 ;  14  L.  J.,  M.  C. 
114  ;  9  Jur.  442. 

Harbour  Duei — Additional  Datj  for  XTse  of 
"Wet  Dock.] — Commissioners  were  appointed  by 
a  local  act  of  parliament  for  the  improvement  of 
a  harbour,  with  power  to  impose  tonnage  dues 
upon  all  ships  using  the  harbour,  and  other  dues 
called  shore  dues  on  goods  shipped  from  or 
landed  on  the  quays.  The  soil  of  the  harbour 
did  not  belong  to  the  commissioners,  but  that  of 
the  quays  was  vested  in  them,  and  they  were 
accordingly  rated  to  the  poor-rate  in  respect  of 
the  shore  dues,  but  not  in  respect  of  the  tonnage 
dues.  By  a  subsequent  act  the  commissioners 
were  empowered  to  construct  a  wet  dock,  and 
fresh  dues  were  substituted  for  those  previously 
authorised,  the  shore  dues  on  goods  being  much 
the  same  as  those  which  previously  existed, 
except  that  additional  dues  were  payable  on 
completion  of  the  wet  dock  on  goods  loaded  or 
discharged  in  the  dock,  or  exported  or  imported 
in  vessels  of  a  tonnage  of  100  tons  or  upwards, 
and  new  tonnage  dues  for  vessels  entering  or 
leaving  the  harbour ;  those  for  vessels  under  100 
tons  l^ing  practically  the  same  as  those  pre- 
viously imposed,  and  those  for  vessels  above  100 
tons  being  higher,  and  it  was  also  provided  that 
for  every  vessel  entering  the  wet  dock  there 
should  be  an  additional  tonnage  duty : — Held, 
that  in  assessing  the  commissioners  to  the  poor- 
rate  in  respect  of  the  dock  the  additional  dues 
paid  by  ships  entering  the  dock  ought  only  to  be 
taken  into  account,  and  not  the  harbour  duty 
payable  by  such  vessels  exclusive  of  the  addi- 
tional dues.  Reg.  v.  Kingston-vpon-Hull  Docks 
(J  Q.  B.  2)  distinguished.  Reg,  v.  Berwick 
AsitesrmeTit  Comviittee^  55  L.  J.,  M.  C.  84  ;  16 
■Q.  B.  D.  493  ;  54  L.  T.  159  ;  6  Asp.  M.  C.  532  ; 
50  J.  P.  71. 

Kot  paid  in  reipeot  of  the  XTie  of  Land.] — 

A  borough  extended  along  a  part  of  the  shore  of 
the  harbour.  On  the  shore,  within  the  borough, 
were  quays  and  wharves,  (1)  occupied  by,  and 
the  property  of  the  corporation  ;  (2)  the  property 
of  the  corporation,  occupied  by  their  lessees 
under  an  indenture,  reserving  to  the  corporation 
the  right  to  enter  and  take  all  dues  payable  to 
the  coiporation,  with  a  covenant  by  the  lessee 
not  to  allow  the  landing  or  shipping  of  goods 
until  the  dues  payable  to  the  corporation  should 
be  satisfied  ;  and  (3)  property  of  B.  The  only 
mode  of  landing  goods  in  the  borough,  or  shipping 
them  from  the  borough,  was  by  using  one  of 


these  three  classes  of  quays  or  wharves.  For  ail 
goods  so  landed  or  shipped,  by  means  of  quays  or 
wharves  of  any  of  the  three  classes,  the  corpora- 
tion received,  by  immemorial  usage,  the  origin 
of  which  was  not  known,  dues,  sometimes  called 
town  dues  and  quayage,  sometimes  quayage 
only  : — Held,  that  it  appeared  that  the  dues 
were  not  paid  in  respect  of  the  use  of  land,  but 
were  incorporeal  and  in  gross,  and  that  neither 
the  corporation  nor  any  one  to  whom  the  dues 
were  let  by  the  corporation  was  rateable  in 
respect  of  any  part  of  the  dues.  Lewis  v.  Stoan- 
sea  Overseers,  5  EL  &  Bl.  508 ;  25  L.  J.,  M.  C, 
33  ;  1  Jur.  (N.S.)  1108  ;  4  W.  R.  13. 

A  port  began  at  the  bar  at  the  mouth  of  a 
river,  extended  to  a  bridge,  comprehended  the 
whole  space  of  the  river  from  low-water  mark 
on  the  north  side  to  low- water  mark  on  the  south 
side,  and  was  in  five  contiguous  parishes  or 
townships  on  both  sides,  usque  ad  m^ium  filum 
aquas.  The  soil  and  freehold  of  the  port  between 
low-water  mark  on  each  side  were  in  the  Bishop 
of  Durham,  and  the  party  rated  held  under  a 
lease  from  the  bishop  for  twenty-one  years. 
Every  ship  entering  the  port  might  have  to  cast 
anchor  therein,  or  to  be  moored  to  some  moor- 
ings affixed  in  the  river,  or  on  the  shores  adjacent. 
The  bishop  and  his  lessees  maintained  the  beacons 
and  moorings  in  the  river.  Before  the  appoint- 
ment of  the  ecclesiastical  commissioners  the  port 
was  managed  by  the  bishop  and  his  lessees,  and 
by  them  beacons  were  set  up,  mooring  buoys, 
posts,  and  rings  were  placed  and  fixed  within  Uie 
port  for  the  use  and  benefit  of  ships  entering  the 
port,  and  other  works  were  done  for  the  main- 
tenance of  the  port,  and  the  use  and  benefit  of 
the  ships  resorting  thereto.  The  tolls  rated  had 
been  paid  immcmorially  to  the  bishop  and  his 
lessees,  and  were  called  anchorage  and  beaconage 
tolls,  being  1*.  2d.  for  every  ship  which  ent^^ 
the  port : — Held,  that  as  the  use  of  the  soil  was 
part  of  the  consideration  for  the  payment  of  the 
tolls,  the  tolls  were  connected  with  the  occupa- 
tion and  use  of  the  soil,  and  not  being  tolls  in 
gross,  were  rateable.  Reg.  v.  Durham  (EarV), 
2  El.  &  EL  230 ;  28  L.  J.,  M.  C.  232  ;  6  Jur. 
(N.S.)  1306  ;  7  W.  R.  732. 

Held,  also,  that  the  tolls  were  rateable  in  all 
the  townships  and  parishes  in  which  any  part  of 
the  port  was  situate,  and  into  which  ships  pay- 
ing the  tolls  came ;  and  that  they  ought  to  be 
rated  upon  a  calculation  of  the  number  of  ships 
paying  the  tolls,  and  coming  into  those  parts  of 
the  port  which  were  in  the  tovniships  respec- 
tively.   Jd. 


Qnayi  in  Oecnpation  of  Harbonr  Oommii- 


lionen — Dnei  payable  IrreipectiTe  of  Use  of  Quays 
— Land  oconpied  for  Oratnitoos  ITie  of  Persons 
paying  Tolls.] — Where  harbour  commissioners  in 
whom  the  soil  of  the  harbour  is  not  vested,  but 
who  occupy  the  adjoining  quays,  are  authorised 
to  levy  dues  upon  all  ships  entering  the  harbour, 
and  the  same  dues  are  payable  whether  the  quays 
are  used  or  not,  the  fact  that  many  of  the  ships 
use  and  are  attracted  to  the  harbour  by  the 
existence  of  the  quays  does  not  so  connect  the 
dues  paid  by  such  ships  on  entering  the  harbour 
with  the  occupation  of  the  quays  as  to  entitle 
the  rating  authority  to  take  such  dues  into 
account,  as  enhancing  the  rateable  value  of  that 
occupation.  Blyth  Harbour  Qtmrnissioners  v. 
Newsham  and  South  Blyth  Overseers,  63  L.  J., 
M.  C.  274 ;  [1894]  2  Q.  B.  675  ;  9  R.  618 ; 
71  L.  T.  34  ;  69  J.  P.  4— C.  A. 
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Duel  reierved  to  Landlord.] — The  owners 

of  docks  and  wharves  let  the  wharves  to  a  rail- 
way company.  The  company  was  the  sole 
occupier  of  the  wharves,  but  by  the  agreement 
wharfage  dues  payable  on  all  goods  shipped  or 
unshipped  at  the  wharves  were  reserved  to  the 
landlonlSf  and  were  paid  direct  to  them  by  the 
owners  or  consignees  of  the  goods  : — Held,  that 
the  railway  company,  as  a  sole  occupier  of  the 
premises,  was  liable  to  be  assessed  to  the  poor- 
rate  in  respect  of  the  full  rateable  value  of  the 
premises,  including  the  wharfage  dues,  without 
regard  to  the  amount  of  benefit  which  the  com- 
pany itself  derived  from  the  occupation.  Reg.  v. 
JRhymney  Ry.  Co.,  10  B.  &  S.  198  ;  38  L.  J., 
M.  C.  76  ;  L.  R.  4  Q.  B.  276  ;  17  W.  R.  530. 

Batoablo    Oooupation   of   Tramway.]  —  The 

respondents  rated  the  appellants  to  the  relief  of 
the  poor  of  the  borough  of  Plymouth,  as  occupiers 
of  the  harbour  or  pool  of  Sutton,  and  as  receivers 
of  the  tolls,  profits,  and  dues  in  respect  thereof  : 
— Held,  upon  a  claim  made  by  the  respondents 
to  take  into  account,  in  ascertaining  the  rateable 
value  of  Sutton  Pool,  the  rent  received  by  the 
appellants  from  the  railway  for  the  use  of  certain 
tramways  constructed  by  the  appellants,  but 
worked,  managed,  and  maintained  exclusively  by 
the  railway  company,  subject  to  the  berthing, 
loading,  and  unloading,  of  ships  by  tlie  appellants 
alongside  the  quay,  and  the  lawful  duties  of  the 
harbour-master  for  the  time  being,  that  the  rail- 
way were  the  proper  persons  to  be  rated,  and  not 
the  appellants.  Sutton  Harbour  Co.  v.  Plyvumth 
Union,  63  L.  T.  772  ;  66  J.  P.  232. 

Tiumel^Bailway  Oompany— Toll  in  fiiot  not 

taken.] — ^A  railway  company  empowered  by 
act  of  parliament  to  take  a  toll  upon  certain 
goods  passing  through  a  tunnel  did  not  take  the 
toll  lest  the  carriage  of  the  goods  should  be 
altogether  lost  to  them  : — Held,  that  as  the  toll 
was  not  in  fact  taken,  the  company  could  not  be 
assessed  to  the  poor-rate  in  respect  of  it.  Reg.  v. 
Stockton  and  Darlington  Ry.,  8  L.  T.  422. 

Market  Tolli.] — ^Where  a  local  act  directed  a 
rate  to  be  levied  in  respect  of  messuages,  dwell- 
ing-houses, warehouses,  or  other  buildings,  or  of 
any  other  tenements : — Held,  that  a  rate  in 
respect  of  market  sites,  streets,  lands,  andi  tene- 
ments, and  the  tolls  due  in  respect  thereof,  was 
bad.  Rex  v.  Motley,  3  D.  &  R.  386  ;  2  B.  &  C. 
227  ;  26  R.  R.  328. 

The  lessee  of  market  tolls  in  gross  not  inci- 
dent to  the  soil  is  not  rateable  in  respect  of  his 
occupancy.  Resc  v.  Bell,  6  M.  &  S.  221  ;  17 
R.  R.  316. 

Liability  of  Owner  as  Oeenpier.] — By  a 

paving  and  lighting  act,  the  tenants  and  occu- 
piers of  all  messuages,  houses.  Sec,  and  other 
tenements  situate  within  certain  towns  respec- 
tively, were  liable  to  be  rated  for  the  purposes 
of  the  act : — Held,  however,  that  the  lord  of  the 
manor,  being  owner  of  the  markets*  kept  in  the 
streets  of  that  town,  was  not  liable  under  the 
act  to  be  so  rated  in  respect  of  his  occupation 
thereof  and  the  tolls  arising  therefrom,  as  the 
occupier  of  a  tenement.  Rex  v.  Mosley,  3  D. 
&  R.  386  ;  2  B.  &  C.  227  ;  26  R.  R.  328. 


brought  into  the  market-place,  and  before  the 
cattle  were  put  into  a  pen  or  tied  up,  are  mere 
market  tolls,  and  not  in  the  nature  of  stallage  or 
toUs  taken  in  respect  of  the  use  of  the  soil,  and 
in  assessing  the  lessee  of  the  market  and  tolls 
to  the  poor-rate  in  respect  of  the  occupation  of 
the  market-place  such  tolls  cannot  be  taken 
into  account  as  enhancing  the  value  of  the 
occupation.  Caswell  v.  Wolverkamjrton  Over- 
teers,  41  L.  J.,  M.  C.  108 ;  L.  R.  7  Q.  B.  328  ;  26 
L.  T.  674  ;  20  W.  R.  624. 

Where  an  open  market  is  divided  under  the 
provision  of  an  act  of  parliament  into  parts,  each 
of  which  is  appropriated  to  a  special  purpose, 
SQch  as  potato  stands,  fruit  market,  and  flower 
stands,  aud  by  the  act  tolls  or  rents  are  reserved 
to  the  owner  of  the  market  from  those  who  use 
the  several  divisions  of  the  market,  such  tolls 
arise  out  of  a  use  of  the  soil,  and  are  in  the 
nature  of  stallage  tolls,  so  as  to  be  rateable  for 
the  relief  of  the  poor.  Bedford  (Duke)  v.  St. 
Paul,  Covent  Garden,  61  L.  J.,  M.  C.  41  ;  45 
L.  T.  616  ;  30  W.  R.  411  ;  46  J.  P.  681. 


Tolls  on  Ooods  Sold.] — ^Appellants  were 


Distinguished  from   Stallage.]  —  Tolls 

authorised  to  be  taken  by  an  act  of  parliament 
in  respect  of  cattle  brought  into  a  market  for 
sale  which  became  due  as  soon  as  the  cattle  were 


rated  on  the  '*  market-house,  with  the  gi-ounds 
belonging,  used  and  occupied  for  the  tolls  of  the 
markets  and  fairs."  It  was  admitted  that  under 
this  description  they  were  in  fact  rated  not  only 
for  the  market-house,  but  also  for  the  tolls  on 
merchandise  sold  in  the  market,  and  for  pay- 
ments made  to  the  lord  and  his  lessees  for  goods 
not  sold  but  exposed  for  sale  on  stalls  and  other- 
wise, which  payments,  from  time  immemorial, 
were  charged  according  to  the  situation  of  the 
stalls  and  other  circumstances,  according  to  the 
discretion  of  the  lord  and  his  lessees ;  and  also 
for  payments  made  for  leave  to  use  temporary 
theatres  and  shows.  None  of  the  staUs,  &c., 
were  in  any  way  affixed  to  the  soil.  The  lord 
was  owner  of  the  soil  of  the  market.  The  appel- 
lants were  lessees  for  a  term  of  years  under  the 
lord : — Held,  that  the  tolls  on  the  goods  sold 
were  not  the  subject  of  a  rate,  and  that  the  fact 
that  such  tolls  were  paid  in  the  market-house 
made  no  difference ;  but  that  the  other  pay- 
ments were  in  the  nature  of  compensation  for 
the  use  of  the  soil,  and  that  they  and  the 
market-place  were  properly  rated.  Roberts  v. 
Aylesbury  Overseers,  1  El.  &  BL  432  ;  22  L.  J., 
M.  C.  34  ;  17  Jur.  236. 

Tolls  for  Admittanee.l — P.  was  rated  as 


the  occupier  of  tolls,  lands,  and  buildings  situated 
in  the  Ashford  cattle  market ;  and  among  the 
gross  receipts  upon  which  the  valuation  was 
estimated  were  items  for  the  sheep,  cattle,  pigs, 
and  horses  admitted  into  the  juarket  during  the 
year  at  a  fixed  sum  per  head.  In  1671,  Charles  11. 
granted  by  charter  to  Lord  Strangford,  his  heirs 
and  assigns,  a  market  to  be  holden  every  alter- 
nate Tuesday  within  or  near  to  the  town  of 
Ashford,  together  with  the  tolls  and  profits 
thereof.  No  evidence  was  to  be  found  of  the 
actual  establishment  of  a  market  under  this 
charter  ;  but  in  1784  a  stock  market  was  estab- 
lished, and  for  some  time  afterwards  held  upon 
every  fourth  Tuesday.  From  1793  to  1856  a 
stock  and  cattle  market  was  held  on  every  alter- 
nate Tuesday  in  the  main  street  of  Ashford,  the 
lord  of  the  manor  and  the  inhabitants  receiving 
certain  payments  for  the  use  of  such  pens  as 
either  of  them  supplied  respectively,  but  no  tolls 
appeared  to  have  been  levied  upon  animals  sold 
at  the  market.    After  many  mesne  assignments, 
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in  1856,  P.*8  lessors,  incorporated  as  a  limited 
company,  obtained  a  conveyance  in  fee  of  a 
piece  of  land  in  the  manor,  and  "  all  the  tolls, 
stallages,  daes,  profits,  or  emoluments  whatso- 
ever arising  from  all  markets  and  fairs  held  in 
the  town  of  Ashford,'*  except  the  meat,  fish,  and 
vegetable  market.  In  1874,  P.  hired  from  the 
company,  at  a  fixed  annual  rent,  certain  fixed 
tolls  of  the  cattle  market,  the  lands  belonging 
thereto,  and  the  fairs  and  other  perquisites.  The 
land  occupied  by  the  market  was  fenced  in,  and 
kept  locked  when  not  used  for  market  or  other 
purposes.  Some  pens  in  the  market  were  appro- 
priated to  particular  owners  and  salesmen,  and 
others  were  free  for  any  animals  in  the  market. 
All  animals,  however,  paid  toll  for  admittance 
to  the  market : — Held,  that  the  tolls  for  admit- 
tance to  the  market  were  incident  to  the  soil  so 
as  to  be  taken  into  consideration  as  increasing 
the  value  of  the  occupation,  and  were  not  mere 
market  tolls  which  could  not  be  rated.  Percy 
V.  Ashford  Union,  34  L.  T.  579. 


Dednotion  for  Animal  Bent.] — By  a  local 


act  a  company  was  incorporated  and  authorised 
to  regulate  the  market-places  belonging  to  the 
corporation  of  Brecon,  and  to  receive  all  tolls 
payable  therefrom,  which  were  thereby  vested  in 
them.  They  were,  however,  by  another  section, 
to  pay  to  the  corporation  2101,  a  year,  to  be 
charged  on  the  scheduled  tolls,  markets,  and 
market-places,  by  the  act  vested  in  the  company, 
and  to  be  a  first  charge  on  those  tolls  next  after 
the  expense  of  recovering  them.  This  annual 
sum  was  to  be  devoted  by  the  corporation  to  the 
payment  of  incumbrances  incurred  by  the  build- 
ing of  the  old  market-place.  The  company, 
under  the  authority  of  the  act,  constructed  new 
market-places  on  land  vested  in  them,  and 
coUectea  tolls  from  the  old  and  new  markets  : — 
Held,  that  the  company  was  not  entitled  to  a 
deduction  of  this  210/.  from  the  net  annual 
value  of  their  tolls  in  their  assessment  to  the 
poor-rate.  Brecon  Markets  Co.  v.  St  Mary's, 
Brecon,  36  L.  T.  109. 


TollB  for  Foreign  Animali  landing  at  a 


Market  Wharf.] — By  the  Contagious  Diseases 
(Animals)  Act,  1869,  ss.  2,  3,  24,  and  25,  it  was 
provided  that  the  local  authority  might  provide 
wharves,  lairs,  sheds,  market-houses,  and  places 
for  the  landing,  reception,  sale,  and  slaughter 
of  foreign  animals,  such  place  to  be  deemed  a 
market,  and  might  charge  for  the  use  of  such 
wharf,  &c.,  such  sums  as  by  by-laws  they  might 
appoint.  By  the  Contagious  Diseases  (Animals) 
Act,  1878,  s.  4,  the  act  of  1869  was  repealed, 
saving  all  existing  acquired  rights  ;  but  by  s.  39 
the  provisions  of  ss.  23-25  of  that  act  were 
practically  re-enacted,  adding  that  the  said 
charges  should  be  deemed  "  tolls."  In  1871  the 
corporation  of  Ijondon,  as  the  local  authority, 
built  a  market  at  D.  for  the  reception,  &c.,  of 
foreign  animals.  By  certain  by-laws,  a  fixed 
charge  per  head  for  wharfage,  laii*age,  market 
dues,  and  charges  was  levied  on  all  animals 
landed,  such  charge  becoming  due  on  the  animals 
being  landed.  These  charges  included  lairage 
until  the  animals  were  slaughtered.  No  con- 
signee of  any  animals  had  any  right  to  put  his 
animals  in  any  particular  part  of  the  market. 
The  appellants  were  rated  in  respect  of  these 
charges  as  tolls  in  respect  of  the  use  and  occu- 
pation of  the  soil.  They  appealed  against  such 
assessment,  and  contended  that  the  toUs  were 


only  taken  in  respect  of  the  franchise  of  the 
market : — Held,  on  appeal,  that  such  charges 
were  tolls  made  in  respect  of  the  user  and  occu- 
pation of  the  soil,  and  so  were  rateable.  London 
Corporativn  v.  Greenwich  Union,  48  L.  T.  437  ; 
47  J.  P.  420. 

Tampike  Tolls.] — ^A  lessee  of  toll  traverse, 
and  of  a  toll-house  (which  he  occupies),  is  not 
rateable  for  the  tolls,  but  for  the  toll-house  only. 
Bex  V.  Sfiowden,  1  N.&  M.  459  ;  4  B.  &  Ad.  713  ; 
2  L.  J.,  M.  C.  60. 

The  3  Geo.  4,  c.  126,  s.  51,  which  exempts  all 
persons  from  assessment  to  the  poor-rate  in 
respect  of  tolls  or  toll-houses,  applies  to  the 
trustees  of  the  tolls  of  a  road  made  under  a  local 
act,  although  they  are  beneficially  interested  in 
the  receipt  of  the  tolls,  and  although  some  of  the 
provisions  of  the  local  act  are  inconsistent  with 
the  general  act  Bex  v.  Great  Dover  Street 
Boad  Trustees,  1  N.  &  P.  157  ;  5  A.  &  E.  692  ;  2 
H.  &  W.  423  ;  6  L.  J.,  M.  C.  25. 

Exemption.]  —  The    General    Turnpike 


Act,  3  Geo.  4,  c.  126,  which  took  away  the 
liability  of  tolls  to  be  rated  for  the  relief  of  the 
poor,  did  not  extend  that  exemption  to  a  road 
which  was  expressly  excluded  from  the  operation 
of  the  act.  Beg.  v.  Commercial  Boad  Tnutee-Sy 
2  W.  R.  423. 

Pier  Tolli.]— iS^  ante,  col.  1646. 

Bailway  Tolla.]— 6^  ante,  col.  1656. 

32.  Otheb  Cases. 

Ambauador — ^Attach^— Liability  for  Bates  on 
Private  Betidenoe.] — An  attachd  to  an  ambas- 
sador of  a  foreign  state  residing  in  this  country 
is  not  liable  for  rates  assessed  on  his  private 
residence.  Parkinson  v.  Potter,  55  L.  J.,  Q.  B. 
153 ;  16  Q.  B.  D.  152  ;  53  L.  T.  818  ;  34  W.  E- 
215  ;  60  J.  P.  470. 

Offleen*  Pay.] — The  pay  of  officers  in  the  navy, 
or  of  merchants'  ships,  is  not  rateable.  Bex  v. 
WJiite,  4  Term  Rep.  771. 

Nor  are  the  salaries  of  officers  of  the  customs, 
or  of  merchants'  clerks.    lb. 

Profits  of  a  Profeiiion.] — Nor  is  an  attorney 
in  respect  of  the  profits  of  his  profession.  Bejr 
V.  Startifant,  7  Term  Rep.  60. 

Nor  a  person  on  account  of  salary  only.  Bex 
V.  Shaljieet,  4  Burr.  2011. 

Money.] — Neither  is  money,  whether  at  interest 
or  not.    lb. 

Stoeki.] — Stocks  or  annuities  in  the  public 
funds  are  not  rateable.  Bex  v.  St.  John,  Madder- 
market,  6  East,  182  ;  2  Smith,  270. 

33.  Statutory  Exemptions. 

Bnle  of  Conitmetion.] — It  is  not  necessary', 
in  order  to  create  a  statutory  exemption  from 
poor-rates,  that  the  act  should,  in  express  terms, 
exempt  from  such  particular  rates ;  but  it  is 
sufficient,  if,  by  fair  construction  of  the  words 
of  the  act,  the  exemption  clearly  appears.  Bex 
V.  Bamby  Dun,  4  N.  &  M.  436  ;  2  A.  &  E.  551  ; 
1  H.  &  W.  89  ;  4  L.  J.,  M.  C.  78. 

Looal   Aot.] — ^When  certain  lands  and 

i)uilding8  were  unaer  a  local  act  to  be  used  for 
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the  benefit  of  the  poor  of  Worcester  and  were, 
for  the  purposes  of  that  act,  to  be  free  from  all 
assessment  beyond  the  amount  at  which  the  land 
was  assessed  at  the  time  of  the  purchase  : — Held. 
that  purchasers  of  these  lands  and  premises 
from  the  purchasers  under  the  local  act  were 
not  entitled  to  the  exemptions  under  the  local 
act.     Beff.  V.  Woreegttr  Ouardiaiis^  1  W.  R.  146. 

By  7  Geo.  3,  c.  51,  s.  85,  the  trustees  of  the 
river  Lea  are  to  apply  their  funds  in  certain 
ways  therein  specified,  and  to  no  other  purpose 
or  object  whatsoever  : — Held,  that  these  words 
do  not  justify  the  trustees  in  refusing  to  pay  a 
poor-rate  levied  upon  them  in  respect  of  such 
funds.    Reg,  v.  River  Lta  Trustees,  3  W.  R.  210. 

Under  a  private  act  the  Warwick  canal  was 
made  and  was  cut  into  the  Birmingham  canal, 
the  proprietors  whereof  were  authorised  to  take 
tolls  on  goods  passing  into  that  branch.  The  act 
proceeded  to  make  provisions  for  tolls  on  the 
Warwick  canal,  and  in  a  subsequent  section 
enacted  that  the  said  tolls  and  duties  should  be 
exempted  from  the  payment  of  all  assessments  : 
— Held,  that  the  tolls  receivable  by  the  Birming- 
ham canal  were  exempt  from  poor-rates.  Rtg. 
V.  Birmingham  Canal  Co.,  7  L.  J.,  M.  C.  57. 

Local  and  General  Act.] — A  partial  exemption 
from  the  payment  of  rates  for  borough  improve- 
ment purposes,  conceded  by  a  local  act,  is  not 
taken  away  by  the  mere  passing  of  public 
general  acts  for  similar  purposes.  Reg,  v. 
L,  4^  y,  W,  Ry.,  35  L.  T.  626  ;  25  W.  R.  59. 

**  Tree  and  Clear  of  all  Bates.''] — By  an  inclo- 
sure  act,  the  tithes  of  a  parish  were  abolished, 
and  in  lieu  a  yearly  money  payment  by  way  of 
compensation  (to  be  calculated  with  reference 
to  the  annual  value  of  the  tithes  and  the  price 
of  com  for  a  certain  number  of  bygone  years) 
directed  to  be  made  to  the  vicar  quarterly,  "  free 
and  clear  of  all  rates,  taxes  and  deductions 
whatsoever"  : — Held,  that  these  latter  words 
exempted  the  vicar  from  poor-rates  in  respect 
of  the  money  so  directed  to  be  paid  to  nim. 
Chatfield  V.  Rti^on,  5  D.  &  R.  675  ;  3  B.  &  C. 
863. 

A  corn-rent  given  to  the  rector  by  an  inclosure 
act  in  lieu  of  tithes,  payable  "  free  from  all  taxes 
and  other  deductions  whatsoever,  except  the 
land  tax,"  is  exempt  from  pjiyment  of  poor-rates. 
MUehdlv,  Fordhavi,  9  D.  &  R.  335 ;  6  B.  &  C. 
274  ;  5  L.  J.  (O.S.)  M.  C.  79. 

An  exemption  in  a  private  statute  of  lands 
given  to  charitable  purposes  "  from  all  public 
taxes,  charges,  and  assessments  whatsoever,  civil 
or  military,"  extends  to  the  poor-rate.  Rex  v. 
ScoUj  3  Term  Rep.  602. 

Where  a  statute  empowered  the  proprietors 
of  a  canal  to  make  rates  in  respect  of  vessels 
navigating  the  same,  and  expressly  exempted 
such  rates  from  the  payment  of  all  taxes,  rates, 
&c. : — Held,  that  the  land  occupied  by  the  canal 
was  also  thereby  exempted.  Rex  v.  Calder  and 
Hehhle  Navigation  Co.,  1  B.  &  Aid.  263.  S.  P., 
ErewoJth  Canal  v.  Eastwood,  4  W.  R.  494. 

Houses  built  on  lands,  embanked  from  the 
Thames,  in  pursuance  of  7  Geo.  3,  c.  37,  which 
vests  those  lands  in  the  owners,  "  free  fix)m  all 
taxes  and  assessments  whatsoever,"  a  not  rate- 
able. Rex  V.  London  Gaslight  aTid  ^  'ke  Co.,  2 
M.  &  Ry.  12  ;  8  B.  &  C.  54  ;  6  L.  J.  (0.8.)  M.  C. 
113. 

Where,  by  a  local  act,  property  situate  in  M. 
and  held  in  trust  for  the  benefit  of  the  township- 
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of  M.,  is  made  not  liable  to  the  poor-rate : — Held, 
that  a  section  in  the  act  enabling  the  trustees  to 
.apply  part  of  the  profits  of  such  property  to  the 
advantage  of  the  oorough  of  which  M.  forms  a 
part  does  not  render  the  property  rateable  to  the 
township  of  M.  Manchester  (hrporation  v.  Man- 
Chester  Overseers,  2  W.  R.  64. 

Agricnltnral  Bates  Act,  1896  —  Market 
Oardeni — Olaiihonsei.]— By  s.  1,  sub-s.  1,  of 
the  Agricultural  Rates  Act,  1896,  *' the  occupier 
of  agi'ioultural  land  in  England  shall  be  liable, 
in  the  case  of  every  rate  to  which  this  act  applies, 
to  pay  one-half  only  of  the  rate  in  the  pound 
payable  in  respect  of  buildings  and  other  here- 
ditaments " ;  and  by  s.  9  of  the  same  act  '*  the 
expression  'agricultural  land*  means  any  land 
used  as  .  .  .  market  gardens."  The  owner  and 
occupier  of  a  certain  market  garden  of  about  four 
acres  in  extent  had  upon  them  about  two  acres  of 
glasshouses,  which  were  used  for  the  purpose  of 
producing  fruit  and  vegetables.  The  question 
raised  was  whether  these  houses  were  "  agricul- 
tural land,"  and  so  subject  to  the  exemption 
under  the  act : — Held,  that  they  were  so  exempt, 
being  land  used  as  a  market  garden.  Warthing 
Overseers  v.  Richmond,  77  L.  T.  161  ;  61  J.  P 
710. 

Certificate  of  Exemption.] — The  certificate  of 
a  barrister  that  a  society  is  entitled  to  the  benefit 
of  6  &  7  Vict.  c.  36,  s.  1,  although  a  condition 
precedent  to  the  claim  of  exemption,  is  not  con- 
clusive proof  of  a  right  thereto.  Reg.  v.  Phillip*, 
3  New  Sess.  Cas.  134  ;  8  Q.  B.  745  ;  17  L.  J., 
M.  C.  83  ;  12  Jur.  431. 

After  a  society  has  obtained  a  certificate  of  the 
barrister,  and  the  society  is  afterwards  rated  to 
the  poor-rate,  the  remedy  is  by  appeal  to  the 
quarter  sessions.  Birmingham  Overseers  v.  Shaw, 
10  Q.  B.  868  ;  18  L.  J.,  M.  C.  89. 

C.  PROCEEDINGS. 

1.  Collection. 

Amonnt  Payable — ^Fraction  of  a  Farthing.] — 
When,  owing  to  the  mode  in  which  a  poor-rate 
has  been  made,  the  assessment  is  carried  out  so 
as  to  include  in  the  sum  demanded  the  fraction 
of  a  farthing,  the  ratepayer  is  not  bound  to  pay 
the  whole  farthing.  Mtrrton  v.Bremmer,  8  0.  B. 
(N.S.)  791  ;  29  L.  J.,  M.  C.  218  ;  7  Jur.  (N.B.) 
211  ;  2  L.  T.  600. 

Pasrment  to  Collector — ^Acceptance  of  Bill  in 
Satisfaction.] — At  the  hearing  of  a  summons  for 
nonpayment  of  poor-rate  against  B.,  he  set  up 
the  defence  of  payment  to  the  assistant  overseer 
by  accepting  bills  of  exchange,  and  on  an 
account  stated,  though  the  assistant  overseer  had 
never  paid  over  the  proceeds  to  the  overseers  : — 
Held,  that  this  was  not  a  legal  payment  of  poor- 
rates.     Smith  V.  Barham,  51  J.  P.  681. 

Proof  in  Bankruptcy.] — Arrears  of  poor-rates 
due  from  a  bankrupt  before  his  bankruptcy  arc 
provable  under  the  fiat,  and  the  certificate  is  a 
bar  to  the  levying  the  amount  under  43  Eliz.  c.  2, 
by  distress  and  sale  of  his  subsequently-acquired 
goods.  Wetherell,  In  re,  19  L.  J.,  M.  C.  115. 
S.  C,  nom.  Burwash  Overseers,  Ex  parte,  1 
L.  M.  &  P.  60  ;  4  New  Sess.  Cas.  93. 

Preferential  Paymenti  in  Bankruptcy.] — The 

Preferential  Payments  in  Bankruptcy  Act,  1888, 
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does  not  give  any  priority  to  parochial  or  other 
local  rates  as  against  debenture  holders  or  other 
secured  creditors.  Richards  v,  Kiddermhuttr 
Orerteerg,  65  L.  J.,  Ch.  602  ;  [1896]  2  Ch.  212  ; 
74  L.  T.  483  ;  44  W.  R.  505. 

From  whom  oolleoted — Change  of  Ooonpation 
— Company — Debentiirei — ^Beceiver.] — Where  a 
receiver  enters  into  possession  and  carries  on  the 
business  of  a  company  on  behalf  of  debenture- 
holders  under  the  express  provisions  of  a  cover- 
ing deed  authorising  his  appointment,  there  is  a 
change  of  occujmtion  of  the  company's  premises 
within  the  Poor-rate  Assessment  and  Collection 
Act,  1869,  s.  16,  although  the  covering  deed 
expressly  provides  that  "the  receiver  shall  be 
deemed  to  be  the  agent  of  the  company,  and 
shall  as  such  agent  for  all  purposes  be  deemed 
to  be  in  exactly  the  same  position  as  a  receiver 
duly  appointed  by  the  mortgagee  under  the  Con- 
veyancing Act,  1881."    lb. 

The  appointment  of  a  receiver  and  manager 
of  the  property  of  a  company  by  an  order  which 
does  not  direct  the  company  to  give  up  possession 
does  not  create  a  change  of  occupancy  within 
s.  16  of  the  Poor-rate  Assessment  and  Collection 
Act,  1869.  Richards  v.  Kidderminster  Overseers^ 
supra,  distinguished.  Marriage,  Xeare  ^'  Co., 
In  re,  65  L.  J.,  Ch.  839  ;  [18961  2  Ch.  663  ;  75 
L.  T.  169  ;  45  W.  R.  42  ;  60  J.  P.  805— C.  A. 


Tithe  Bent-Charge.]— Where  the  owner 


of  a  tithe  rent-charge  does  not  pay  the  rates  to 
which  he  is  assessed  in  respect  thereof,  the 
amount  is  recovered  from  one  or  more  of  the 
occupiers  of  the  land  out  of  which  such  rent- 
charge  issues,  and  not  from  the  owner  of  such 
rent  charge.  LampUmgh  v.  Xortoti,  52  J.  P.  505. 
Affirmed,  58  L.  J.,  Q.  B.  279  ;  22  Q.  B.  D.  452  ; 
37  W.  R.  422  ;  53  J.  P.  389— C.  A. 

Sqnitable  Jorisdiotion.] — A  person  assessed  to 
a  rate  may  file  a  bill  on  behalf  of  himself  and  all 
others  assessed  to  the  rate  for  the  purpose  of 
preventing  payment  of  it  from  being  enforced 
if  the  propriety  of  enforcing  the  payment  of  the 
rate  is  in  itself  the  subject  of  equitable  juris- 
diction. Att.'Gen.  v.  Heelis,  2  Sim.  &  St.  67;  2 
L.  J.  (O.S.)  Ch.  189  ;  25  R.  R.  153. 

Becovery  of  Bates  from  Company — ^Beitrain- 
ing  Prooeedingf  for.] — See  Company. 


2.  DISTRE8& 

Enforcement  of  Bates  by  Distress.] — An  inclo- 
sure  act  which  empowered  commissioners  under 
it  to  perform  certain  works,  required  them  to 
direct  by  their  award  "  by  whom  and  at  whose 
expense,  at  what  time  and  in  what  manner," 
such  works  were  to  be  made  and  thereafter 
repaired  and  maintained.  The  award  directed 
that  the  works  should  be  repaired,  &c.,  "  by 
means  of  a  rate  or  an  assessment  to  be  levied  or 
recovered  by  such  ways  and  means  as  parish 
rates  or  assessments  are  by  law  recovered  within 
the  same  parish,"  viz.,  by  distress  : — Held,  that 
an  action  did  not  lie  to  recover  the  amount  of  a 
rate  assessed  under  the  award.  Danhy  v.  Wat- 
son, 46  L.  J.,  M.  C.  179  ;  36  L.  T.  412 ;  25  W.  R. 
464. 

When  the  purpose  for  which  a  rate  was  imposed 
by  a  local  statute,  and  leviable  by  distress,  has 
long  fallen  into  disuse,  and  is  not  intended  to  be 


renewed,  the  rate  is  no  longer  leviable.  Clay  ▼. 
Rotunda  Lying-in  Hospital,  Ir.  R.  6  C.  L.  105. 

A  distress  made  for  several  rates,  some  of 
which  are  leviable  and  others  not,  is  not  illegal. 
Ih. 

If  a  distress  is  made  for  several  rates,  some  of 
which  are  leviable  and  others  not,  and  the  party 
distrained  tenders  the  sum  actually  due  for  the 
rates  which  are  leviable,  the  distrainors  are  liable 
for  the  detention  of  the  goods  subsequent  to  the 
tender.    Ih, 

As  long  as  any  one  of  several  purposes  for 
which  a  rate  was  imix)6ed  is  capable  of  acconti- 
plishment,  the  legal  right  to  levy  continues, 
although  the  other  purposes  have  ceased  to  exist. 
Ih. 

Summons  to  enforce  Demand.] — A  demand  of 

Eayment  of  a  poor-rate  by  a  collector,  appointed 
y  the  overseers  and  assistant  overseer  for  the 
purpose  of  assisting  in  collecting  the  poor-rate, 
is  sufficient  to  entitle  the  collector  to  proceed  by 
summons  before  a  magistrate,  to  enforce  pay- 
ment  in  the  usual  mode  by  distress.  Yewdall  ▼. 
Craven,  11  L.  T.  368. 

Under  a  local  act.  power  was  given  to  summon 
for  nonpayment  of  rates  if  parties  should  n^- 
lect  to  pay  for  fourteen  days  after  demand  in 
writing.  Whilst  a  rate  was  due  a  demand  was 
made,  but  the  date  when  the  rate  was  made  was 
misdescribed  in  the  demand  : — Held,  that  the 
misdescription  was  immaterial.  Reg.  v.  Stret- 
field,  32  L.  J.,  M.  C.  236  ;  11  W.  R.  736. 

An  act  required  that  before  any  action  should 
be  brought  to  recover  certain  rates,  a  demand  in 
writing  should  be  made  at  the  place  of  abode  of 
the  persons  charged,  or  left  on  the  premises 
charged : — Held,  that  a  demand  served  on  the 
chairman  of  a  public  company  at  a  duly  con- 
vened meeting  was  good,  or  a  demand  fixed  on 
the  premises  charged.  Cortis  v.  Kent  Water- 
works Co.,  7  B.  &  C.  314  ;  5  L.  J.  (0.8.)  M.  C. 
314. 

Soffieieney  of  Demand.] — A  demand  note  for 
a  yearns  rates  was  served  upon  the  respondent, 
who  objected  to  pay  the  whole,  on  the  ground 
that  the  house  in  respect  of  which  he  had  been 
rated  had  been  let  to  him  for  a  term  not  exceeding 
three  months.  He  paid  the  amount  of  the  rate 
due  for  one  quarter : — Held,  that  a  second  de- 
mand note  in  respect  of  the  succeeding  quarter 
was  not  necessary,  and  that  a  distress  warrant 
ought  to  issue.  Walton-on-the-irdl  Ocerseers  ▼. 
Jones,  62  L.  J.,  M.  C.  123  ;  [1893]  2  Q.  B.  176  ; 
5  R.  422  ;  69  L.  T.  319  ;  42  W.  R.  32  ;  57  J.  P. 
552. 

Tender.]— If  a  landlord  tenders  the  poor-rate 
for  his  tenant  the  overseers  must  receive  it,  and 
a  warrant  ought  not  to  be  granted  to  distrain 
upon  the  tenant.    Rex  v.  Cosens,  2  Dougl.  426. 

Where,  after  a  rule  nisi  for  a  mandamus  to 
justices  to  issue  a  distress  warrant  for  a  poor- 
rate  had  been  obtained,  a  tender  of  the  amount 
was  made  by  a  third  party  to  the  overseers  and 
refused : — Held,  that  it  was  no  ground  for  dis- 
charging the  rule.  Rex  v.  Wilson,  5  X.  &  M. 
119;  1  H.  &W.  507. 

If  a  distress  is  made  for  several  rates,  some  of 
which  are  leviable  and  others  not,  and  the  party 
distrained  tenders  the  sum  actually  due  for  the 
rates  which  are  leviable,  the  distrainors  are  liable 
for  detention  of  the  goods  subsequent  to  the 
tender.  Clay  v.  Retundo  Lying-in  JBaspital, 
It.  R.  6  C.  L.  105. 
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Jnriidiotion  of  Jnitioei — Rate  good  upon  the 
Taoe  of  it.] — Under  two  local  acts,  by  which  the 
rates  of  a  parish  were  regulated,  an  appeal  was 
^ven  against  any  rate  to  the  next  quarter 
sessions,  and  it  was  to  be  enforced  by  summons 
before  two  justices,  who  were  to  order  the  pay- 
ment, and  (if  necessary)  grant  a  Warrant  of 
•distress,  if  the  person  summoned  "  did  not  prove 
to  tliem  that  he  was  not  chargeable  with  or 
liable  to  pay  such  rate  "  : — Held,  that  this  only 
:gave  the  justices  a  power  similar  to  that  in 
enforcing  a  poor-rate,  and  that  they  had  no 
jurisdiction  toinquire  into  the  validity  of  a  rate 
ja^ood  on  the  face  of  it,  and  that  they  had  no 
jurisdiction  to  determine  anything  in  a  summary 
way,  within  20  &  21  Vict.  c.  43,  so  as  to  give 
them  power  to  state  a  case  under  that  act.  Say, 
jEjt  parte,  2  B.  &  S.  426  ;  31  L.  J.,  M.  C.  161. 

Kegleot    to    Appeal.]  —  An    appellant 

against  a  distress  warrant,  issued  to  enfoi'ce 
payment  of  poor-rates,  cannot,  under  17  Geo.  2, 
•c.  38,  s.  7,  avail  himself  of  any  objection  which 
he  might  have  urged  against  the  rate  itself  on 
appeal  to  the  sessions.  !Nor  will  the  court  grant 
a  mandamus  to  justices  to  hear  such  appeal 
against  the  warrant,  if  the  application  discloses 
no  grounds  of  appeal  other  than  the  grounxls 
which  might  have  been  urged  against  the  rate. 
Heg.  V.  Kent  JJ.,  16  L.  T.  672. 


Qneitioxi  of  Amount.] — The  owner   of 


■several  small  tenements  was  assessed  to  a  poor 
rate  of  Ad.  in  the  pound  ;  the  exact  amount  of  the 
assessment  on  the  aggregate  of  the  several  rateable 
values  as  they  appeared  on  the  rate  would  have 
been  10«.  li^d,  and  a  fraction  of  a  farthing, 
instead  of  which  11«.  was  entered  on  the  rate. 
This  larger  sum  was  demanded,  and  not  being 
paid,  a  warrant  was  granted  and  a  distress  levied 
for  that  amount  on  his  goods,  on  which  he  brought 
an  action  against  the  persons  executing  the 
warrant : — Held,  that  an  action  would  not  lie,  as 
the  sum  demanded  was  the  sum  appearing  on  the 
rate,  and  the  objection,  if  any,  was  that  the  party 
was  overrated,  for  which  an  appeal  was  the  proper 
remedy.  Bavin  v.  Hntehin^on,  31  L.  J.,  M.  C. 
229  ;  6  L.  T.  504  ;  10  W.  R.  807— Ex.  Ch. 

By  a  local  act  of  1827  the  owners  of  certain 
abbey  lands  in  Essex  were  empowered  to  make 
rates  in  respect  of  their  lands,  and  to  apply  them 
to  the  repair  of  the  roads,  causeways  and  bridges 
which  they  had  to  maintain.  They  might  enforce 
rates  charged  or  imposed  by  virtue  of  the  act  by 
•distress  warrant  upon  a  defaulter  provided  he  was 
first  summoned  to  appear  before  a  justice  to  shew 
•cause  for  his  neglect  or  refusal  to  pay  such  rates. 
They  might  make  a  composition  with  the  neigh- 
bouring trustees  of  roads  for  the  payment  of  a 
•certain  sum  of  money  annually  or  otherwise  for 
repairing  so  much  of  the  said  roads  as  were  in 
their  district.  Any  person  aggrieve<l  by  the  rates 
might  appeal  to  quarter  sessions,  and  jiistices 
might  amend  without  quashing  the  rate.  By  a 
local  act  of  1876  these  ownere  were  empowered  to 
pay  a  large  sum  of  money  to  a  local  board  for  the 
future  repair  of  the  roads  in  its  district ;  and  upon 
such  payment  and  that  of  all  other  liabilities  the 
owners  were  to  be  discharged  from  their  duties  to 
repair  these  roads,  and  the  previous  act  was  to  be 
repealed.  A  month  before  the  passing  of  the  last 
act,  the  owners  made  a  rate  for  an  amount  to 
•cover  certain  liabilities  under  the  act  of  1827,  and 
.also  the  money  to  be  paid  to  the  local  board  ;  but 
^here  was  nothing  in  the  rate  itself  to  shew  it 


included  this  latter  sum  of  money.  The  demand 
for  payment  referred  to  both  the  local  acts,  but 
did  not  give  the  date  of  the  latter.  The  rate 
was  not  appealed  against,  but  justices  refused  to 
issue  a  distress  warrant  against  a  defaulter  on 
the  ground  that  the  rate  was  invalid : — Held, 
that  the  objection  to  the  rate  was  not  one  which 
the  justices  could  entertain,  and  that  mere  excess 
in  amount  was,  under  the  ciroumstances,  no 
ground  for  refusing  a  warrant.  Reg.  v.  Egwx  J  J,, 
36  L.  T.  554. 


BetroipeotiTO  Bate.] — ^An  objection  that 


a  rate  is  retrospective  is  ground  of  appeal ;  and, 
where  the  party  objecting  has  not  appealed, 
cannot  be  urged  as  an  objection  to  a  rule  calling 
on  justices  to  shew  cause  why  they  should  not 
issue  their  warrant  of  distress  for  the  rate.  Hfg, 
V.  Stretjield,  32  L.  J.,  M.  C.  236  ;  11  W.  R.  736. 

A  poor-rate,  good  on  the  face  of  it,  had  not  been 
appealed  against.  On  an  application  before  jus- 
tices to  issue  a  distress  warrant  to  enforce  pay- 
ment of  the  rate,  it  was  made  to  appear  that  there 
were  substantial  grounds  for  contending  that  the 
rate  was  retrospective  and  therefore  bad.  The 
justices  refused  to  issue  their  warrant.  On  an 
application  to  the  court  for  a  rule  to  command 
them  to  issue  the  warrant : — Held,  that  the  jus- 
tices were  not  justified  in  inquiring  whether  there 
was -a  ground  of  appeal  against  the  rate,  and 
refusing  their  warrant  on  that  ground,  and  the 
court  made  the  rule  absolute.  Meg.  v.  Kingston" 
nptm-Thumet  J  J.,  E1.B1.  &  E1.256;  27L.J.,M.C. 
199  ;  4  Jur.  (N.s.)  758  ;  6  W.  R.  551. 


Statntory  Exemption.] — A  poor-rate  made 


upon  the  occupier  of  the  premises  used  by  a 
literary  society,  exempt  from  payment  of  rates  by 
virtue  of  6  &  7  Vict.  c.  36,  was  duly  published  and 
allowed,  but  no  appeal  was  made  by  the  party 
rated  : — Held,  that  he  could  not  set  up  the  statu- 
tory exemption  as  a  ground  for  refusing  to  pay 
the  rate,  and  that  the  magistrates  were  bound  to 
issue  a  warrant  to  enforce  payment  of  it.  Bit- 
mingham  Overseers  v.  Shaw,  10  Q.  B.  868 ;  3 
New  Sess.  Cas.  445  ;  18  L.  J.,  M.  C.  89  ;  13  Jur. 
357. 


Looal  Act.] — Ratepayers,  liable  under  a 


local  act  to  the  payment  of  rates  in  respect  of  houses 
and  gardens,  cannot,  when  summoned  before 
justices  for  nonpayment,  resist  the  issue  of 
distress  warrants,  because,  at  the  making  of  the 
rate,  warehouses  and  other  property,  not  rateable 
under  the  act,  were  improperly  included  in  the 
assessment.  The  proper  remedy  is  by  appeal  to 
the  sessions,  where  the  error  can  be  corrected, 
and,  if  this  is  not  adopted,  the  rat«  may  be 
enforced.     Beg.  v.  Twopeny,  17  L.  T.  266. 

A  local  act  empowered  a  select  vestry,  chosen 
from  the  inhabitants,  to  make  a  rate,  and  gave 
power  to  four  justices  to  issue  their  warrant  to 
levy  the  rates  by  distress.  The  act  gave  to  any 
person  who  should  find  himself  aggrieved  by  any 
assessment  or  distress  a  right  of  appeal  to  the 
quarter  sessions  within  three  months  after  such 
distress  made.  A  rate  was  made  by  a  vestry  con- 
sisting of  thirteen  persons,  all  of  whom  occupied 
shops  in  the  parish,  but  nine  of  them  slept  in 
another  parish.  On  an  application  to  the  justices 
to  issue  their  warrant,  it  was  objected  that  the 
rate  was  invalid,  as  the  vestrymen  were  not 
inhabitants,  and  that  the  objection  might  be  taken 
before  the  justices  as  no  appeal  was  given  till 
after  distress  made : — Held,  that  the  appeal  to 
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the  quarter  sessions  was  given  either  before  or 
after  distress,  and  therefore  the  justices  had  no 
jnrisdiction  to  inquire  into  the  validity  of  the 
rate.  Wilson  v.  Sunderland  Overseers^  13  W.  K.  85. 
A  local  act  gave  power  to  commissioners  to 
raise  money  for  paving,  lighting  and  watching 
a  town,  by  rating  and  assessing  the  proprietors 
of  houses  according  to  the  value  at  which  the 
houses  were  taxed  to  the  poor.  It  also  empowered 
them  to  assess  and  levy  a  rate  on  certain  pro- 
prietors, for  the  purpose  of  certain  improvements, 
such  rate  to  be  levied  and  assessed  in  the  same 
manner  as  the  other  rates.  In  default  of  pay- 
ment, a  justice  was  authorised  to  issue  a  distress 
warrant.  The  act  also  provided  that  in  case  any 
person  thought  himself  aggrieved  by  any  rate  or 
assessment,  he  might  appeal  to  the  commis- 
sioners, who  were  authorised  to  give  relief,  and 
further,  that  anyone  who  thought  himself 
aggrieved  by  anything  done  in  pursuance  of  the 
act,  might  appeal  to  the  quarter  sessions.  The 
commissioners  assessed  a  proprietor  to  a  rate, 
levied  for  the  purpose  of  the  improvements,  at  an 
annual  value  above  that  at  which  he  was  assessed 
to  the  poor : — Held,  that,  on  his  refusing  to  pay, 
a  justice  might  be  required  by  man(&mus  to 
issue  a  disti-ess  warrant,  the  proprietor  not  having 
appealed.    Bex  v.  TrecMick,  2  A.  &  E.  406. 

Publication  of  Bate  —  Evidenoe  of.]  — 

When  proceedings  are  taken  befoi-e  justices  for 
the  nonpayment  of  a  highway  rate,  the  mere 
production  of  the  book  purporting  to  contain  the 
rate  is  no  evidence  of  the  due  publication  of 
such  rate.  Bird  v.  Adcoch,  47  L.  J.,  M.  C.  123  ; 
26  W.  R.  634. 

Occnpier — Eyidence  to  contradict  Bate- 


book.]  — When  a  person  whose  name  appears  on 
the  rate-book  is  summoned  to  shew  cause  why  a 
distress  warrant  should  not  issue  against  him  for 
nonpayment  of  rates,  evidence  to  shew  that  he 
was  not  the  occupier  is  admissible.  Beg,  v. 
SimmoTids,  62  L.  J.,  M.  C.  106  ;  5  R.  546. 

«Ooonpation"   of  Property — Power  of 

Jniticei  to  inquire  ai  to  Quantum.] — On  a 
summons  before  justices  to  enforce  a  poor-rate 
of  a  parish,  the  justices  have  jurisdiction,  before 
issuing  a  warrant  of  distress,  to  inquire  whether 
the  person  affected  by  the  rate  is  in  reality  the 
principal  person  in  occupation  of  the  rated 
property.    Beg,  v.  Bagshawe,  75  L.  T.  513. 

Katnre  of  Oeenpation.] — If,  at  the  hearing 


and  the  justices,  deciding  against  the  validity  of 
the  rate  on  that  g^und,  refused  to  issue  a  dis- 
tress warrant : — Held,  that  without  a  further 
application,  after  stating  that  the  occupation 
need  not  be  beneficial,  a  mandamus  could  not 
be  granted.  Bex  v.  Wilton^  5  K.  &  M.  1 19  ;  1 
H.  &  W.  507. 

A  company  acquired  certain  land  which  they 
laid  out  for  exhibition  purposes.    On  part  of  the 
land  buildings  were  erect^.  The  exhibition  was 
opened  in  June,  1895,  and  remained  so  until  it 
was  closed  in  the  following  October.    A  provi- 
sional list  under  the  Metropolis  Valuation  Act, 
1869,  was  approved  by  the  assessment  committee 
of  the  parish,  in  which  list  the  company  were 
rated  at  gross  13,833Z.  and  rateable  value  10,000/., 
and  payment  of  the  rates  made  on  October  26th, 
1895,  was  demanded,  and  the  rates  were  paid  ns^ 
if  made  on  that  basis,  for  the  proportion  of  the 
time  till  the  closing  of  the  exhibition  in  October. 
On  the  closing  of  the  exhibition  the  company- 
separated  off  certain  portions  of  the  premises 
which  they  did  not  intend  to  use  during  the 
winter  months,  and  they  gave  notice  to  the  over- 
seers to  prepare  a  fresh  provisional  list  on  the 
basis  that  they  were  not  in  rateable  occnpatioiL 
of  the  unused  portion  of  the  premises.    This  the 
overseers  did,  but    the   assessment   committee 
i-cfused  to  approve  the  list.    The  overseers  there- 
upon demanded  payment  of  the  remaining  portion 
of  the  rate  made  on  October  26th,  1895,  not 
already  paid,  and  failing  to  obtain  payment,  took 
out  a  summons  for  a  distress  warrant.    The  jus- 
tices refused  to  grant  a  distress  warrant,  on  the 
ground  that  there  was  no  beneficial  occupation 
of   the  separated-off  part  of  the  premises : — 
Held,  that  the  justices  were  wrong ;  that  the 
assessment  having  been  made,  and  not  appealed 
against,  the  duty  of  the  magistrates  was  purely 
ministerial.    Beg,  v.  Sinclair^  60  J.  P.  551. 

Landi   not   in  Occupation   of   Penoa 


by  justices  of  a  summons  against  A.  for  nonpay 
ment  of  a  poor-rate,  it  appears  that  the  rate  is 
good  on  its  face  and  unappealed  against,  and 
that  A.  is  actually  the  occupier  of  the  rated  pro- 
perty in  the  rated  parish,  the  justices  are  bound 
to  issue  a  distress  warrant  to  enforce  the  rate ; 
and  have  no  jurisdiction  to  inquire  whether  A.'s 
occupation  is  or  is  not  beneficial,  the  nature  of 
the  occupation  being  ground  only  for  appeal  to 
the  quarter  sessions  against  the  rate.  Beg,  v. 
Bradshaw,  2  El.  &  El.  836  :  29  L.  J.,  M.  C.  176  ; 
6  Jur.  (N.s.)  629  ;  8  W.  R.  435. 

Exemption  on  the  ground  that  the  occupation 
is  not  beneficial  is  a  ground  for  appeal  to  quarter 
sessions  and  an  action  of  replevin  for  a  levy  made 
to  enforce  the  rate  cannot  be  maintained.  Mer- 
tey  Doclts  Trvstees  v.  Cameron,  4  L.  T.  53. 

On  an  application  for  a  summons  for  nonpay- 
ment of  a  poor-rate,  the  overseer  engaged  before 
the  justices  to  procure  evidence  of  a  beneficial 
occupation.     On  the  hearing,  he  failed  to  do  so, 


asieiied.] — Upon  a  summons  before  justices  to 
enforce  a  poor-rate  against  a  railway  company,. 
it  appeared  that  property  occupie^l  by  the  com- 
pany had  been  assessed  by  the  description 
"  offices  and  land  with  rails,*'  but  that  in  esti- 
mating the  amount  of  the  rate  the  overseers 
had  treated  ceilain  buildings  as  being  in  the 
occupation  of  the  company  which  were  not  in. 
fact  in  their  occupation.  The  company  had  not 
nppealed  against  the  rate  : — Held,  that  the  objec- 
tion being  matter  of  appeal  and  the  rate  good  on 
the  face  of  it,  the  justices  were  bound  to  issue  a 
distress  warrant.  Crease  v.  Sawle  (2  Q.  B.  862) 
followed.  Beg.  or  Manelie^er  Overseers  v, 
Headlam,  57  L.  J.,  M.  C.  89  ;  21  Q.  B.  D.  96  ;  52 
J.  P.  517. 

Diitreii  Warrant — Property  claimed  to  be  in 
two  Pariihei.] — J.  was  rated  as  occupier  of 
premises  in  the  D.  parish,  and  also  in  0.  parish, 
and  paid  the  rates  to  D.  He  did  not  appeal 
against  the  rate  made  by  G.  parish,  and  on  an 
application  by  the  G.  overseers  for  a  distress 
warrant,  the  justices  having  declined,  and  a  rule 
being  moved  by  way  of  mandamus  under  11  &  12 
Vict.  c.  44,  s.  5  : — Held,  that  the  rule  must  be 
made  absolute,  but  without  costs,  and  that  J.'s 
proper  course  was  to  appeal  against  the  next  rate 
to  quarter  sessions,  when  the  question  of  boun- 
dary could  be  decided  conclusively.  Beg.  v. 
Jefferson,  48  J.  P.  393. 

Bating  Authority  not  properly  Consti- 


tuted.]— The  court  wiU  grant  a  mandamus  to 
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•compel  a  justice  to  grant  a  warrant  for  the  pay- 
jnent  of  a  rate  made  by  a  local  board  of  h^th 
when  payment  of  the  rate  is  refused  on  the 
grouna  that  the  board  is  not  properly  constituted. 
JReff.  V.  Derhyhire  JJ.,  4  W.  R.  118. 


Kame    Inserted  after  Bate   made.]  — 


Where  a  poor-rate  was  made  for  a  parish,  and 
the  name  of  a  party  who  occupiea  lands  for 
which  he  was  rated  in  another  parish  was  in- 
«erted  after  the  rate  was  made,  the  court  refused 
to  grant  a  mandamus  to  magistrates  to  issue  a 
summons  and  grant  a  distress  warrant  for  non- 
payment of  the  itites.  Reg,  v.  Oardiganthire 
jrj.,  1  H.  i:  W.  274. 

Batei  BecoTerable  by  other  Meani.] — The 


<court  will  not  issue  a  mandamus  to  compel  magis- 
trates to  issue  a  distress  warrant  to  enforce  the 
payment  of  poor-rates,  where  it  is  doubtful 
whether  the  warrant  would  be  legal,  and  the  rates 
are  recoverable  by  another  mode  of  proceeding. 
Bifx  V.  Hall,  4  N.  &  M.  546  ;  S,  C,  nom.  Rex  v. 
Bger,  2  A.  &  E.  606. 

Application  for  Mandamni — ^Form  of.] — 


arrears  of  rate  on  the  two-thirds  of  the  full 
rateable  value  ;  but  these  the  company  declined 
to  pay,  and  upon  the  hearing  of  the  summons 
taken  out  by  the  overseers  the  justices  declined 
to  issue  a  distress  warrant  for  the  amount : — 
Held,  upon  an  application  for  a  mandamus  to 
the  justices  to  issue  their  warrant,  that  the  sums 
unpaid  on  the  two-thirds  of  the  full  rateable 
value  of  the  railway  company's  property  were 
recoverable  as  arrears,  and  that  the  overseers 
were  entitled  to  obtain  a  distress  warrant  for  the 
loss  of  these  arrears  under  17  Greo.  2,  c.  38,  ss.  7 
and  11,  notwithstanding  that  a  mistake  of  law 
had  been  made  in  the  original  demands  and  in 
I  the  entry  in  the  rate-book.  Reg.  v.  BlenkinsoVj 
'  61  L.  J.,  M.  C.  45  ;  [1892]  1  Q.  B.  43  ;  66  L.  T. 
187  ;  40  W.  R.  272  ;  66  J.  P.  246. 


Contribution  to  Bnral  Sanitary  Antho- 


Although  there  are  more  than  two  magistrates 
at  petty  sessions,  all  of  whom  take  part  in  a 
decision  by  which  the  issuing  of  a  distress  warrant 
to  levy  poor-rates  is  refused,  it  is  not  necessary 
that,  upon  application  for  a  mandamus,  all  who 
were  pi'esent  and  took  part  in  the  decision  should 
be  included  in  the  rule  ;  but  if  the  court  saw 
that  any  two  had  been  selected,  or  that  any  of 
the  justices  so  acting  had  been  omitted  for  any 
improper  purpose.  hU  would  be  required  to  be 
joined.  Reg.  v.  FllU,  2  D.  (N.s.)  361  ;  12  L.  J., 
M.  C.  20;  7Jur.  108. 

Where  Magistrate  a  Trastee.] — Where, 


upon  an  application  for  a  mandamus  to  justices, 
to  issue  their  warrant  of  distress  to  levy  a  poor- 
rate,  it  appeared  that  the  property  in  respect  of 
which  the  rate  was  sought  to  be  obtained  was 
trust  property  left  by  a  testator  for  the  purpose 
of  a  fi'ee  school,  and  that  one  of  the  justices 
refusing  to  grant  his  waiTant  was  a  trustee  of 
the  estate : — Held,  that,  notwithstanding  his 
character  of  such  trustee,  he  was  liable  to  a 
mandamus.    lb. 

Beeovery  of  Arrears— Demand  and  Payment  of 
less  than  proper  amount — ICistake — Allowance 
in  Aoooont.]  —  The  provisions  of  the  Public 
Libraries  Act,  1855,  having  been  adopted  by  the 
parish  of  Wandsworth,  a  i-ate  of  Id.  in  the  pound 
was  duly  made  and  demanded  of  the  London  and 
South  Western  Railway  Comijany,  assessed  upon 
the  full  rateable  value  of  certain  lan<ls  occupied 
by  them  in  the  parii«h  for  railway  purposes.  The 
railway  company  thereupon  claimed  under  s.  13 
of  that  act  to  be  assessed  on  only  one-third  of 
the  rateable  value,  on  the  ground  that  the  pro- 
perty was  *'  land."  The  vestry  clerk  omitted  to 
observe  that  only  "  lands  used  as  arable,  meadow, 
or  pasture  ground,  or  as  woodlands  or  market- 
^rdens  or  nursery-grounds,"  were  exempted 
under  this  section  from  assessment  at  more  than 
one-third  of  their  full  rateable  value,  and  allowed 
the  abatement ;  he  also  entered  in  the  rate-book 
the  amount  of  rate  assessed  on  the  remaining 
two-thirds  of  the  company's  property  as  "  irre- 
coverable." The  same  abatement  was  given  and 
a  similar  entry  was  made  for  three  years.  The 
new  overseers  of  the  parish,  having  discovered 
the  mistake  that  had  been  made,  demanded  the 


rity— Precept  of  Guardians  to  Orerseers.] — The 
guardians  of  a  union  claimed  and  received  sums 
from  the  overseers  of  a  township  under  precepts 
based  upon  the  then  existing  valuation  list.  It 
was  subsequently  decided,  on  an  appeal  against 
a  rate  by  colliery  owners,  who  represented  two- 
thirds  of  the  township,  that  the  valuation  list 
was  too  high.  The  overseers  did  not  appeal 
against  the  valuation  list  under  the  32nd  section 
of  the  Parochial  Assessment  Act,  1862,  but 
having  refunded  the  amount  overpaid  by  the 
colliery  owners,  claimed  credit  for  the  excess 
paid  by  them  to  the  guardians : — Held,  that 
the  guardians  might  give  credit  for  the  sums 
overpaid  by  the  overseers,  even  though  the 
latter  had  not  appealed  against  the  valuation 
list ;  and  that  justices  might  refuse  to  enforce  by 
distress  warrant  the  guardians'  precept  for  a 
general  rate  based  on  the  old  valuation  list  when 
it  appeared  that  such  sums  had  already  been 
paid  in  excess  by  the  overseers.  TytiemotUh 
Union  v.  BacJtworth  Orerseert^  57  L.  J.,  M.  C. 
53  ;  59  L.  T.  178  ;  62  J.  P.  357. 

Hearing.] — The  granting  of  warrants  of  dis- 
tress for  a  poor-rate  by  magistrates  to  church- 
wardens is  a  judicial,  and  not  a  ministerial  act ; 
and  they  ought  first  to  summon  the  party  and 
hear  what  he  has  to  say  in  his  defence.  Harper 
V.  Carr,  7  Term  Rep.  270  ;  4  R.  R,  440. 


When  Bonl  fide  Objections  taken.]  — 


The  jurisdiction  of  justices  to  enforce  payment 
of  a  rate  made  for  the  repayment  of  money 
under  5  Geo.  4,  c.  36,  is  the  same  as  with  respect 
to  a  church-rate  ;  they  therefore  have  no  power 
to  order  payment  when  the  party  assessed,  and 
i*ef using  to  pay,  takes  bond,  fide  objections  before 
them  to  the  validity  and  legality  of  the  rate. 
BatUn,,  In  re,  25  L.*  J.,  M.  C.  126. 


Power  to  State  Case.]  —  Under  s.  13, 


sub-fl.  11,  of  the  Interpretation  Act,  1889,  which 
repeals  and  re-enacts  s.  7  of  the  Summary  Juris-  • 
diction  Act.  1884,  justices  sitting  to  hear  an 
application  for  the  issue  of  a  distress  wai'rant  for 
the  nonpayment  of  poor-rates  are  not  necessarily 
exercising  a  ministerial  duty,  but  are  authorised 
to  inquire  into  the  validity  of  the  objections 
taken  by  the  party  summoned,  and  to  state  a 
case  for  the  opinion  of  the  high  court.  Fourth 
City  Afutn/il  Bv tiding  Society  v.  Eeut  Ha/m^ 
[1892]  1  Q.  B.  661  ;  56  J.  P.  440. 

Summary  Jurisdiction  Act  not  Appljring.] 

—The  Summary  Jurisdiction  Act,  1879  (42  &  43 
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Vict.  c.  49),  does  not  affect  or  apply  to  proceed- 
iDgs  for  the  recovery  of  poor-rates  and  other 
rates  recoverable  in  the  same  manner  as  poor- 
rates  ;  and  a  distress  warrant  in  respect  of  such 
rates  may  be  issued  as  before  the  act.  Beg.  v. 
Price,  49  L.  J.,  M.  C.  49  ;  5  Q.  B.  D.  800  :  42 
L.  T.  439  ;  28  W.  R.  615  ;  44  J.  P.  248. 

Before  wliat  Jnitioei.] — By  an  act  for 


lighting  the  parish  of  B.,  rates  might  be  imposed 
on  the  occupiers  of  tenements  within  B. ;  and  it 
was  enacted  that  the  "  rates  shall  be  paid  by 
such  occupiers,  and  they  are  required  to  pay  the 
same."  By  a  subsequent  section,  mtes  not  paid 
might,  on  proof  before  a  justice  for  the  county  of 
S.,  be  levied  by  distress.  At  the  time  when  the 
local  act  passed,  the  parish  of  B.,  which  is  in  the 
county  of  S.,  was  partly  within  the  borough  of 
B.  (in  the  charter  of  which  is  a  non-intromittant 
clause),  and  partly  in  the  county  at  large ; 
under  the  operation  of  the  2  &  3  WilL  4,  c.  64. 
and  5  &  6  Will.  4,  c.  76,  the  whole  parish  of  B. 
was  included  in  the  borough,  which  obtained  a 
separate  coui't  of  quarter  sessions  : — Held,  that 
the  nonpayment  of  rates  was  an  offence  within 
7  Will.  4  &  1  Vict.  c.  78,  s.  31  ;  and  that  the 
jurisdiction  to  hear  complaints  as  to  such  non- 
payment was  transferred  by  that  statute  from 
the  justice  of  the  county  of  S.  to  the  justice  of 
the  borough.  H^ff.  v.  Sutcliffe,  Bath  wick.  In  re, 
13  Q.  B.  833 ;  3  New  Sess.  Cas.  634  ;  18  L.  J., 
Q.  B.  301  ;  13  Jur.  840. 

Form  of  Warrant.]— Before  25  k  26  Vict.  c.  82, 
a  warrant  of  distress  was  issued  for  104Z.  17jr., 
due  for  several  rates,  one  of  which  was  quashed 
on  the  ground  that  the  party  was  not  an  occu- 
pier within  the  parish  where  he  was  rated  : — 
Held,  that  as  one  of  the  rates  was  quashed  the 
warrant  was  void,  and  that  the  precise  sum  due 
for  poor-rates  should  have  been  demanded  from 
him  previously  to  issuing  the  warrant.  Harrell 
V.  Wlnk,2  Moor6,417;  6  Taunt. 869;  20  R.  R. 
485. 


Where  some  Bates  Irregnlar.] — Where 


some  poor-rates  had  not  been  duly  published  on 
the  Sunday  following  the  allowance,  according 
to  17  Geo.  2,  c.  8,  s.  1,  and  a  warrant  of  distress 
issued  for  a  single  sum  made  up  of  these  rates, 
and  of  others  which  were  regular  : — Held,  that 
the  warrant  was  wholly  bad,  and  that  replevin 
lay  for  a  distress  taken  under  it.  Sihhald  v. 
Boderick,  11  A.  &  E.  38 ;  3  P.  &  D.  106  ;  9  L.  J., 
M.  C.  76. 

Statements  in  Warrant.]  —  A  warrant 

of  distress  for  poor-rates  need  not  in  terms  stiite 
that  the  refusal  to  pay  the  rate  was  proved  upon 
oath;  it  is  enough  to  state  that  it  was  cnily 
proved.  Orwtrrod  v.  Chadwich,  16  M.  &  W. 
367  ;  2  New  Sess.  Cas.  697  ;  16  L.  J.,  M.  C.  143  ; 
6.  P.,  Beg,  v.  Bidwdl,  1  Den.  C.  C.  222 ;  2  Car.  &  K. 
664;  17  L.  J.,  M.  C.  99. 

The  misrecital  in  a  warrant  of  distress  for 
poor-rates,  of  the  date  of  the  rate,  is  not  material. 
Ih, 

A  warrant  of  distress  for  a  church-rate  which 
does  not  specify  the  time  at  which  the  disti*ess 
is  to  be  sold,  is  bad,  and  the  rescue  of  a  distress 
taken  under  such  warrant  is  no  criminal  offence. 
Beg,  V.  WilUanit,  2  Car.  &  K.  1001  ;  4  New  Sess. 
Cas.  137  ;  1  Den.  C.  C.  529  ;  T.  &  M.  235  ;  19 
L.J.,  M.  C.  126;  14  Jur.  115. 

A  defect  in  the  enumeration  of  some  of  the 
property  in  a  poor-rate  is  no  ground  for  lef using 


a  mandamus  to  justices  to  issue  a  distress  war- 
rant. Bex  V.  WiUan,  5  N.  &  M.  119  ;  1  H.  &  W. 
507. 

Bxeontion — Power  of  Jnstioas  to  Delay.] — 
Justices,  in  issuing  a  distress  warrant  for  the 
recovery  of  poor-rates,  have  no  power  to  order 
that  there  shall  be  any  delay  in  the  execution  of 
the  warrant.    B-eg.  v.  Iland^ley,  7  Q.  B.  D.  398. 

Beiistanoe — Anthority  of  Bebtor*s  Wife.] 


— A  constable  in  executing  a  distress  warrant 
for  a  general  district  rate  went  to  the  door  of  the 
debtor's  house.  The  debtors  wife  resisted  his- 
entry  and  assaulted  him  when  entering  against 
her  will : — Held,  that  the  wife  had  implied  autho- 
rity to  admit  or  exclude  a  constable  executing 
civil  process,  and  was  justified  in  using  force  to 
exclude  him.    BimUer  v.  Contoay,  58  J.  P.  350. 

Persons  Liable  —  Tenants  in    Common.] —  A 

distress  warrant  may  issue  against  any  one  of  & 
number  of  tenants  in  common  refusing  to  pay 
the  amount  of  a  rate  assessed  on  all  of  them. 
PaynU-r  v.  Beg.,  10  Q.  B.  908  ;  16  L.  J.,  M.  C. 
136;  11  Jur.  973— Ex.  Ch. 


Chnrchwarden.] — The   goods    of    one 


churchwarden  are  liable  to  be  seized  under  a 
distress  made  by  order  of  the  other  churchwarden 
find  the  overseers,  for  a  poor-rate  due  from  him, 
where  the  rate  has  been  legally  demanded  and 
payment  of  it  refused  ;  but  if  such  churchwarden 
has  charged  himself  in  his  account  with  the  rate 
as  received  to  apply  it  to  parochial  purposes, 
the  justices  (who  act  judicially  in  such  cases), 
in  the  exercise  of  their  discretion,  may  refuse 
to  grant  a  warrant.  Skitigley  v.  Surridge,  11 
M.  &  W.  503  ;  12  L.  J.,  M.  C.  122  ;  7  Jur.  773. 


Lod^r.] — By  a  local  act,  the  rates  directed 


by  that  act  to  be  made  should  and  might,  on 
i-efusal  or  neglect  to  pay  the  same  by  any  person 
or  persons  liable  thereto,  be  recovered  in  such 
manner  as  the  rates  made  for  the  relief  of  the 
poor  are  directed  to  be  recovered ;  and  it  was 
provided  that  any  person,  whether  landlord  or 
tenant,  who  shoiild  let  out  his  or  her  house  in 
separate  apartments  or  ready  -  furnished  to  a 
lodger  or  lodgers,  should  be  deemed  to  be  the 
occupier  thereof,  and  might  be  rated  or  assessed 
accordingly,  and  should  be  liable  to  the  payment 
of  the  sum  so  rated ;  and  that  the  goods  and 
chattels  of  each  and  eveiy  person  renting  or 
occupying  any  separate  part  or  apartment  In 
such  house  or  building,  or  renting  or  occupying 
any  ready- furnished  house,  or  any  part  thereof, 
should  be  liable  to  be  distrained  ana  sold  for  the 
payment  of  the  said  rates : — Held,  that  under 
that  act  the  goods  of  a  lodger  were  liable  to 
be  distrained  and  sold  for  poor-rates  assessed 
upon  and  due  from  the  landlord,  under  a  warrant 
directing  the  churchwardens  and  overseers  to 
take  the  goods  of  the  landlonl.  Peppercorn  v. 
Hofwan  or  Hupman,  9  M.  &  W.  618  ;  12  L.  J., 
Ex.  270. 


(>wner  of  Tithe  Bent-Charge.] — Poor-rate 


assessed  upon  the  owner  of  tithe  rent-charge 
under  1  Vict.  c.  69,  s.  8,  is  not  recoverable  by 
distress  warrant  against  su ch  owner.  La  wpUntgh 
V.  Xorton,  58  L.  J..  Q.  B.  279  ;  22  Q.  B.  D.  452  ; 
37  W.  R.  422  ;  53  J.  P.  389— C.  A. 

Administrator.]  —  An  administrator  is 


not  liable  to  pay  a  poor-rate  for  the  intestate  ; 
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at  least  he  is  not  distrainable  without  a  sum- 
mons. Stereng  v.  Ucant,  1  W.  Bl.  284  ;  2  Burr. 
1162. 


Serraat   of  Ambasiador.]  —  When    a 


British-bom  subject  employed  as  first  chorister 
at  the  Portuguese  ambassador's  chapel,  with  a 
salary,  rented  and  occupied  a  house,  and  let  part 
of  it  in  lodgings,  and  a  distress  was  levied  on  his 
goods  for  a  poor-rate : — Held,  that  his  goods  were 
not  protected  by  7  Ann.  c.  12,  even  assuming 
that  he  was  the  domestic  servant  of  an  ambas- 
sador. Nirvello  v.  Toogood,  2  D.  &  B.  833  ;  1 
B.  &  C.  554  ;  1  L.  J.  (o.s.)  K.  B.  181 ;  25  R.  R. 
507. 


Liquidator  of  Company.] — The  liquida- 


tor of  a  company  was  inserted  in  the  rate-book  ' 
as  owner   and    occupier.    He   did  not  appeal , 
against  the  rate  : — Held,  that  in  default  of  pay-  i 
ment  the  justices  wei-c  right  in  issuing  a  distress 
warrant  against  him,  as  the  rate  was  good  on 
the  face  of  it.    Dent  v.   Caifimondale  OverseerSy 
66  J.  P.  519. 


Company— Equitable  Charge.]— The  goods 


of  a  company  on  which  debenture-holders  have  an 
equitable  charge  are  still  the  goods  of  the  com- 
pany, and  ai'e  liable  to  be  distrained  on  for  the  | 
company's  rates.     Marriage^  Ncave  ^'  Co.^  In  re,  i 
65  L.  J.,  Ch.  839  ;   [1896  J  2  Ch.  663 ;  75  L.  T. 
169  ;  45  W.  R.  42  ;  60  J.  P.  805— C.  A. 


Priority.] — Rates  are  payable  out  of  the 


Kature  of.] — A  commitment  by  justices 

for  nonpayment  of  poor-rates  is  in  the  nature 
of  civil  process,  and  the  proper  prison  for  a 
person  so  committed  by  the  justices  of  Middle- 
sex is  the  prison  in  Whitecross  street.  Reg,  v. 
WhiteeroM  street  {Oiyrernor^,  6  B.  &  S.  371  ;  34 
L.  J.,  M.  C.  193;  11  Jur.  (N.s.)  970  ;  12  L.  T. 
643  ;  13  W.  R.  1017  ;  10  Cox,  C.  C.  134. 

Married  Woman  —  Bated  as  Owner  — 

Agreement.] — A  married  woman  rated  as  owner 
of  hereditaments  under  s.  4  of  the  Poor  Rate 
Assessment  Act,  1869,  is  liable  to  be  imprisoned 
on  nonpayment  of  parochial  rates,  in  default  of 
sufficient  goods  being  found  whereon  to  levy 
distress.  The  notice  given  by  an  owner  under 
s.  4  does  not  constitute  an  agreement  between 
such  owoer  and  the  overseers.  Allen  {^Eliza- 
heth'),  In  re,  63  L.  J.,  M.  C.  267  ;  [1894]  2 
Q.  B.  924  ;  10  R.  514  ;  43  W.  R.  141 ;  59  J.  P. 
229. 

Coiti  and  Charges.]— The  43  Eliz.  c.  2.  s.  4, 
which  gave  a  remedy  for  the  levying  of  money 
assessetl  for  poor-rates,  did  not  extend  to  costs. 
Clark  V.  Woods,  2  Ex.  395  ;  17  L.  J.,  Ex. 
189. 


To  whom  Payable.] — Under  this  statute, 


proceeds  of  sale  of  a  distress  in  priority  to 
equitable  charges  on  the  property  distrained 
upon.    lb. 

Property  Liable.] — Money  may  be  distrained 
as  well  as  goods.  East  India  Co,  v.  Skinner, 
1  Bott's  P.  L.  249. 

AveriaB  carucae  are  distrainable.  Ilutchins  v. 
Chambers,  1  Burr.  579  ;  2  Ld.  Ken.  204. 

Second  Distress  for  same  Bates.]  — A  bean- 
stack  of  the  plaintiff  being  distrained  for  rates 
due  from  the  defendant  was  afterwards  sold  by 
auction,  and  a  valid  contract  of  sale  eflfecte<l, 
but  on  the  purchaser  subsequently  proceeding  to 
remove  it,  he  was  forcibly  prevented  by  the 
plaintiff,  and  never  had  an  opportunity  of  taking  ' 
it  away.  The  purchaser  not  having  paid  for  the 
stack,  a  second  distress  was  made  for  the  rates 
and  other  things  distrained  under  it : — Held, 
that  such  second  distress  was  lawful.  Lee  v. 
Cooke,  3  H.  &  N.  203  ;  27  L.  J.,  Ex.  337  ;  4  Jur. 
(N.S.)  168  ;  6  W.  R.  284— Ex.  Ch. 

By  whom  Executed.  1— The  overseer  of  a  town- 
ship may  execute  by  deputy  a  warrant  directed 
to  him  to  levy  a  rate,  such  an  act  being  purely  of 
a  ministerial  character.  Walsh  v.  Sonthworth, 
6  Ex.  150  ;  2  L.,  M.  &  P.  91  ;  20  L.  J.,  M.  C.  165, 

A  joint  warrant  to  two  persons  to  distrain  for 
drainage-rates,  under  an  act  for  draining  fens 
and  improving  the  navigation  of  a  river,  may  be 
well  executed  by   one  of  them.     Lee  v.  Vessey, 

1  H.  &  N.  90  ;  26  L.  J.,  Ex.  271  ;  4  W.  R.  554. 

Warrants  of  Commitment — ^Adjudication.]— A 

warrant  of  commitment  for  nonpayment  of  a 
poor-rate  should  shew  an  adjudication  by  the 
same  justices  before  wliom  the  complaint  is  heard. 
Ramsden,  In  re,  3  D.  Ac  L.  748  ;  1  B.  C.  Rep.  133; 

2  New  Sess.  Cas.  427  ;  15  L.  J.,  M.  C.  113  ;  10  Jur. 
879. 


the  party  applying  for  the  warrant  is  the  pei-son 
to  whom  the  costs  of  such  application  are  to  be 
paid.  Walsh  v.  Southtoorth,  6  Ex.  150  ;  2  L., 
M.  &  P.  91  ;  20 L.  J.,  M.  C.  165. 

Amount.] — The  broker's  charges  only  are 


the  damages  to  be  trebled  under  43  Eliz.  c.  3,  s.  19, 
in  replevin,  on  a  distress  made  for  a  poor-rate. 
Kewnian  v.  J^emard.  3  M.  &  Scott,  728  ;  10  Bing. 
274. 

On  a  distress  for  arrears  of  a  poor-rate,  under 
50  Geo.  3,  c.  45,  s.  3  : — Held,  that,  although  the 
warrant  made  no  mention  of  the  costs  of  the 
previous  summons,  the  reasonable  costs  of  such 
summons  might  be  levied  under  it,  and  that  one 
shilling  was  a  i-easonable  sum  in  that  behalf. 
Clarke  or  Vavies  v.  Pedley,  4  M.  &  Scott,  321  ;  3 
L.  J.,  C.  P.  120. 

Bemedy  for  Wrongftil  Levy.]— A  (listress  for 
a  poor-rate  for  lands  not  in  the  occupation  of 
the  plaintiff  may  be  replevied,  notwithstanding 
the  sessions  on  an  appeal  confirmed  the  rate  :  for 
determining  that  a  man  may  be  assessed  for  what 
he  does  not  occupy,  is  an  excess  of  jurisdiction. 
Milward  v.  Cat/in,  2W.  Bl.  1330. 

When  one  assessment  is  made  in  respect  of 
property  of  which  part  is  occupied  and  part  is 
not  occupied  by  the  person  rated,  the  question 
can  be  raised  in  replevin.  L.  Sf  iV.  W.  Ry,  v, 
Buckmaster,  44  L.  J.,  M.  C.  180  ;  L.  R.  10  Q..  B, 
444  ;  33  L.  T.  329  ;  24  W.  R.  16. 

An  apothecary,  being  an  inhabitant,  was  rated 
in  respect  of  his  stock-in-trade  : — Held,  that 
being  liable  to  be  rated  as  an  inhabitant,  his  mode 
of  impeaching  the  validity  of  the  rate  was  by 
appeal  to  the  sessions,  not  by  replevin.  Marshall 
V.  Pitman,  2  M.  &  Scott,  745 ;  9  Bing.  595  ;  2 
L.  J.,  M.  C.  33. 

Where  a  party  is  rated  in  respect  of  property 
not  in  his  occupation,  he  is  not  bound  to  appeal, 
but  may  replevy  any  distress  taken  for  such  poor- 
rate.  Rristol  Overseers  v.  Wait,  3  N.  &  M.  359  ; 
1  A.  ic  E.  264  ;  3  L.  J.,  M.  C.  71. 

So,  if  part  of  the  premises  included  in  the  rate 
is  not  occupied  by  him.    lb. 

But  if  cue  distress  is  taken  under  a  warrant  to 
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levy  the  amount  of  a  rate,  void  by  reason  of  such 
non-occupation,  and  also  under  a  separate  war- 
rant to  levy  another  good  rate,  the  validity  of 
such  distress  cannot  be  questioned  in  an  action 
of  trespass  or  replevin.    lb. 

If  more  goods  are  seized  than  would  be  a 
reasonable  distress  for  the  good  rate,  the  remedy 
of  the  distrainee  is  an  action  for  an  excessive 
distress.    lb. 

The  Statute  of  Marlbridge  extends  to  goods 
distrained  for  a  poor-rate.  Stbounn  v.  Jfarshull^ 
8  B.  &  Ad.  440. 

Treipau.]  —  If  a  person  rated  has  any 


objection  to  the  rate  (e.g.)  that  it  is  made  for  six 
months,  he  must  api)eal  to  the  next  sessions ;  and 
if  he  does  not  app(»l,  he  cannot  bring  trespass 
against  those  who  distrain  on  him  for  nonpay- 
ment of  the  rate.  Durrant  v.  JBoyt^  6  Term  Rep. 
680  ;  3  R.  R.  268. 

Belay  by  Beferenoe  to  Arbitratioii.] — An 


assessment  committee  made  a  poor-rate  upon  the 
property  of  a  waterworks  company  in  excess  of 
the  amount  which  they  considered  to  be  the  rate- 
able value.  The  company  gave  notice  of  appeal. 
Both  parties  then  agreed  to  refer  the  matter  to 
arbitration,  and  to  be  bound  by  the  decision  of 
the  umpire.  The  umpire  did  not  make  his  award 
for  three  years,  during  which  time  the  company 
was  compuisorily  obliged  to  pay  the  poor-rate. 
The  umpire  made  his  award  and  declared  that 
the  company  was  overrated,  and  that  the  overseers 
should  repay  to  them  the  sums  in  excess  which 
they  had  been  obliged  to  pay  under  compulsion. 
The  overseers  refused  to  consider  the  award  as 
valid,  and  when  the  next  rate  was  made  distrained 
upon  the  company  under  a  magistrate's  warrant. 
The  company  replevietl,  and  afterwards  moved 
that  the  replevin  bond  might  be  delivered  up  : — 
Held,  that  the  proceedings  of  the  overseers  were 
against  good  faith,  they  having  agreed  to  be 
bound  by  the  award,  and  that  the  replevin  bond 
might  be  given  up  at  the  instance  of  the  company. 
Zeice^terWaterworJut  Co.  v.  Cropttone  Oterseers^ 
44  L.  J.,  M.  C.  92 ;  32  L.  T.  567.  Compare 
L.  Sf  y.  W.  By.  V.  Bedford,  17  Q.  B.  978. 

Proteetion  of  Jniti^es.] — Formerly  an  action 
of  tres{>a8S  lay  against  magistrates  for  granting 
a  warrant  to  levy  poor-rates,  if  the  party  dis- 
trained upon  had  no  land  in  the  |)ari8h  in  which 
the  rate  was  made.  Weaver  v.  Price,  3  B.  &  Ad. 
409  ;  1  L.  J.,  M.  C.  90. 

A  local  act  gave  ])ower  to  certain  ])ersons  to 
rate  for  the  repair  of  bridges  in  the  district,  and 
empowered  a  justice,  on  demand  and  refusal  to 
pay  such  rate,  to  enforce  payment  by  a  distress 
warrant,  to  be  directed  to  the  collector ;  and  a 
right  of  appeal  was  given  against  a  rate  to  any 
person  claiming  exemption  by  reason  of  his  lands 
oeing  "abbey  lands,"  and  the  decision  of  the 
quarter  sessions  on  such  appeal  was  to  be  final. 
The  plaintiff  was  rated,  and  refused  to  pay,  and 
a  justice  granted  a  distress  warrant,  directed  to 
the  collector,  who  servetl  and  executed  it.  In  an 
action  of  trespass  by  the  plaintiff  against  the 
justice  and  collector : — Held,  that  the  plaintiff 
was  not  confined  for  his  remedy  to  the  appeal  to 
the  quarter  sessions  ;  that  the  justice  had  acted 
without  juriwliction,  and  was  not  protected  by 
11  &  12  Vict.  c.  44  ;  and  that  the  collector,  in 
the  circumstances,  was  to  be  considered  an  oflicer 
of  the  law,  and  protected  by  24  Geo.  2,  c.  44,  s.  6. 
Pfdlcy  V.  Bavig,  10  C.  B.  (N.8.)  492  ;  30  L.  J., 
C.  P.  374  ;  8  Jur.  (N.8.)  263  ;  5  L.  T.  253. 


Proteetion  of  Orerteere  and  OAeen  (17  Geo.  % 

e.  88,  B.  8).] — The  bailiff  of  an  overseer  who  dis- 
trains for  poor-rates  upon  goods  under  a  distress 
for  rent  is  not  within  the  protection  of  the 
24  Geo.  2,  c.  44,  s.  6,  which  requires  a  previous 
demand  of  the  perusal  and  copy  of  the  warrant. 
WhiOey  V.  Bubertf,  M'CleL  &  Y.  107;  25  R.  R.  755. 

Under  a  warrant  against  the  goods  of  A.,  an 
overseer  took  goods  already  in  the  hands  of  the 
bailiff  of  A.'s  landlord,  as  a  distress  for  rent : — 
Held,  that  he  was  not  protected  by  24  Geo.  2, 
c.  44,  8.  6.  Kay  v.  Ororer,  7  Bing.  312 :  3  M.  &  P. 
634  ;  9  L.  J.  (O.S.)  C.  P.  112.  S.  P.,  Kay  v. 
Grace,  5  M.  &  P.  140. 

In  an  action  for  wrongfully  and  maliciously 
taking  goods  of  the  value  of  600/.  as  a  distress 
under  a  warrant  for  141/.  for  a  poor-rate : — Held, 
that  the  plaintiff  was  not  bound  to  demand  a  copy 
of  the  warrant  pursuant  to  24  Geo.  2,  c.  44,  s.  6, 
before  commencing  his  action,  as  the  overseen 
had  not  acted  in  obedience  to  the  warrant,  and 
no  action  would  have  lain  against  the  justices. 
Sturcfi  V.  Clfirke,  1  N.  &  M.  671  ;  4  B.  &  Ad. 
113  ;  2  L.  J.,  M.  C.  29.  S.  P.,  Cvtton  v.  Kadtoell, 
2  N.  &  M.  399. 

Where  an  act  authorises  a  justice  on  oath 
made  that  a  party  refuses  to  pay  his  rates  to 
issue  a  summons  calling  on  him  to  shew  cause 
why  he  refuses,  oath  being  first  made  by  the 
officer  that  he  has  demanded  the  rate  and  that  it 
is  due  and  in  arrear,  and  authorises  a  warrant  of 
distress  to  be  issued  on  neglect  to  shew  good 
cause,  it  must  be  shewn  in  any  pleading  or 
special  case  on  the  part  of  the  oflicer  who 
justifies  a  distress  that  there  had  been  a  demand 
and  refusal  previously  to  the  summons,  and  if 
one  warrant  be  issued  for  two  separate  rates,  a 
demand  of  both  and  I'efusal  of  one  is  not  suffi- 
cient to  support  the  warrant.  Jay  v.  Jfalks" 
worth,  2  C.  L.  R.  1776. 

An  action  will  not  lie  at  the  suit  of  the  sheriff 
against  overseero  of  a  parish  for  taking  goods 
under  a  warrant  of  distress  for  poorVratcs, 
when  he  has  allowed  the  defendant,  notwith- 
standing the  execution,  to  continue  to  be  the 
ostensible  owner  of  the  property.  Spicer  v.  Tidy^ 
1  L.  J.  (0.8.)  K.  B.  10. 

3.  Inspection  of  Rate-Books. 

Custody  of  Bate-Book— Beftisal  to  Prodnoe— 
Liability.] — An  assistant  overseer  having,  by 
virtue  of  his  office,  the  poor-rate  book  in  his 
custody,  is  liable  to  a  {jenalty  under  6  dc  7  Vict, 
c.  18,  s.  16,  for  refusing  to  ))roduce  it  to  an 
inhabitant,  when  lawfully  demanded.  Edwardt 
V.  Bennett,  6  Bing.  230  ;  3  M.  &  P.  749  ;  3  Y.  &  J. 
458  ;  8  B.  &  C.  702  ;  2  M.  &  Ry.  482  ;  7  L.  J.  (O.S.) 
M.  C.  49 ;  31  R.  R.  403.  Affirming  7  B.  &  C. 
586  ;  1  M.  &  Ry.  482  ;  8  L.  J.  (0.8.)  M.  C.  71  ;  31 
R.  R.  267. 

By  a  local  act  for  certain  incorporated  parishes, 
guardians  of  the  ix>or  were  appointed,  and  were 
authorised  to  appoint  a  clerk,  and  to  make  rates ; 
and  all  poor-rates  and  books  purporting  to  be 
rates,  made  for  the  parishes,  and  all  papers  relat- 
ing to  the  settlement  of  the  poor,  were  to  be 
delivered  by  the  churchwardens  and  overseers  to 
the  clerk  of  the  guardians  for  the  time  being, 
who  was  to  cause  the  same  to  be  preserved  and 
filed.  The  clerk  to  the  guardians  paid  the  casual 
and  out-poor  weekly,  and  transacted  some  other 
matters  relating  to  the  poor,  and  had  the  custody 
of  the  books : — Held,  that  he  was  not  a  person 
liable  to  the  penalty  imposed  by  17  Geo.  2,  c.  3, 
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.8.  3,  on  churchwardens,  overseers  or  other  persons 
aatborised  to  take  care  of  the  |)Oor,  for  not  \yeT- 
mitting  an  inhabitant  to  in8|)ect  the  rates. 
WftUchnrck  V.  Chapman^  3  B.  &  Ad.  693  ;  1  L.  J., 
M.  C.  69. 

A  rated  inhabitant  of  a  parish  cannot  sue  an 
overseer  for  the  jjenalty  for  refusing  an  inspec- 
tion of  the  rate-books,  unless  he  shews  that  he 
has  been  injured  by  the  refusal.  Speiiceley  v. 
jRobiHsan,  5  D.  &  B.  572 ;  3  B.  &  C.  658  ;  27 
B.  B.  460. 

Proper  Demand,  what  ii.] — The  demand  of 
an  inspection  must  be  made  at  a  reasonable  time 
and  place ;  therefore,  where  the  demand  was 
made  at  a  parishioner's  own  house  at  eight  o'clock 
in  the  evening,  and  not  at  the  house  of  the  over- 
seer : — Held,  that  the  overseer  incurred  no  penalty 
by  refusing.    lb. 

A  demand  to  inspect  a  rate  made  on  the  over- 
seer by  a  rated  inhabitant  in  the  presence  of  his 
attorney  is  a  lawful  demand  ;  and  the  refusal  to 
produce  the  rate  upon  a  lawful  demand  consti- 
tates  the  inhabitant  a  party  aggrieved ;  and  a 
demand  to  see  the  rate  is  sufficiently  specific, 
there  being  only  one  rate  in  esse  at  the  time. 
Edwards  v.  Bentu^t^  supm. 

When  a  demand  to  inspect  a  rate  was  made 
upon  an  overseer  on  his  own  premises  not  far 
from  his  house,  and  he  refused  to  allow  the 
inspection,  but  not  on  the  ground  that  it  was 
inconvenient  to  go  to  his  house  for  that  purpose : 
— Held,  that  this  was  a  reasonable  demand  \ 
within  the  statute.  Parh^  v.  Edwardty  7  B.  &  C. 
694  ;  3  M.  &  P.  761. 

Bight  to  have  a  Copy.]— The  6  &  7  Will.  4, 
c.  96,  which,  by  a.  2,  prescnoes  the  form  in  which 
a  poor-rate  is  to  be  made,  and,  by  s.  5,  empowers 
persons  rated  to  take  copies  thereof,  and  imposes 
a  i)enalty  of  hi.  for  refusal,  does  not  rei)eal  so 
much  of  17  Geo.  2,  c.  3,  as  requires  the  overseere  ! 
to  give  copies  of  the  rate  to  any  inhabitant 
forthwith  upon  demand,  and  subjects  them  to  a 
penalty  of  20/.  for  refusal.  Tpnnant  v.  Oranton 
or  Crt'tftan,  2  New  Sess.  Cas.  425  ;  8  Q.  B.  707  ; 
15  L.  J.,  M.  C.  105  ;  10  Jur.  660. 

A  parishioner  is  entitled  to  have,  on  demand,  j 
a  copy  of  the  rate  forthwith  delivered  to  him, 
upon  paying  %d.  for  every  twenty-four  names  : — 
Held,  that  the  overseer  is  entitled  to  a  reasonable 
time  to  make  the  copy.  Spenceley  v.  liobhuon, 
supra. 

Aotion  fbr  Penalty.] — In  a  declaration  against 
an  overseer  for  the  penalty  for  refusing  inspec- 
tion of  a  poor-rate,  it  is  sufficient  for  the  plaintiff 
to  describe  himself  as  an  inhabitant  of  the  parish, 
without  stating  that  he  is  a  rated  inhaoitant. 
Batchelor  v.  Hodges,  6  N.  &  M.  75  ;  4  A.  &  £.  592  ; 

5  L.  J.,  M.  C.  52. 

To  such  a  declaration,  it  is  no  plea  that  the 
rate,  at  the  time  of  the  demand  for  inspection, 
was  not  a  subsisting  rate.    Ih. 

"Who  may  Sne.l — A  churchwarden  or  an 

overseer  is  not  an  innabitant  or  a  parishioner 
within  17  Geo.  2,  c.  3,  so  as  to  be  entitled  to  sue 
a  co-churchwarden  or  overseer  for  penalties  for 
refusing  to  permit  him  to  inspect  or  to  give  him  ! 
A  copy  of  a  rate.     Wethered  v.  Calcatt,  5  Scott  i 
<N.B.)  409  ;  4  Man.  &  G.  566  ;  11  L.  J.,  M.  C.  123 ; 

6  Jur.  487. 

Qnestionf  for  the  Jury.] — In  an  action 

Against  an  overseer  for  not  giving  to  an  inhabi- 
tant a  copy  of  a  rate  forthwith,  upon  demand 


and  offer  of  payment,  the  complaint  being  that 
the  overseer  had  used  undue  delay : — Held,  that 
it  was  not  the  judge's  duty  to  teU  the  jury,  as  a 
direction  in  point  of  law  on  the  facts  proved, 
that  the  copy  was  or  was  not  given  forthwith, 
but  that  he  was  right  in  leaving  it  to  them  to  say 
whether,  under  the  circumstances,  it  had  or  had 
not  been  given  in  reasonable  time,  and  therefore, 
according  to  reasonable  construction,  forthwith. 
Ttmmint  v.  Bell,  9  Q.  B.  684  ;  16  L.  J.,  M.  C.  31 ; 
10  Jur.  946. 

Bight  to  Compel.] — The  court  cannot  compel 
the  officers  of  a  parish  to  i)ermit  the  ratepayers 
of  a  parish  to  take  copies  or  extracts  from  a 
book  containing  all  parochial  rates  and  accounts 
of  aU  moneys  received  for  parochial  purposes,  but 
not  containing  any  account  of  parochial  disburse- 
ments kept  under  the  directions  of  a  local  act, 
although  the  parish  has  adopted  the  provisions 
of  1  &  2  Will.  4,  c.  60  (the  Vestry  Act).  Eeg,  v. 
St.  Manilehom  Vestry.  6  N.  &  M.  600  ;  5  A.  &  £. 
268  :  6  L  J.,  M.  C.  159. 

The  right  of  a  ratepayer  to  inspect  or  take 
copies  from  parish  accounts  is  only  a  private 
right ;  and  to  entitle  him  to  a  mandamus  order- 
ing such  inspection  to  be  granted,  he  must  shew 
grounds  of  a  special  and  public  nature  in  sup))ort 
of  his  application.  Brlggs,  Krjmrtc,  I  EL  &  EL 
881  ;  28  L.  J.,  Q.  B.  272  ;  7  VV.  B.  445. 

4.  Appeal  against  Bates  and  Besebved 

Cases. 

a.  When  Appeal  Lies. 

The  simple  fact  of  being  left  out  of  a  poor- 
rate  where  no  improper  motives  are  shewn  for 
making  the  omission,  is  no  ground  of  appeal 
against  the  rate.  i?^jr  v.  Gwrge,  1  N.  &  P.  451  ; 
6A.&E.305;  W.  W.  &  D.  32  ;  6  L.  J.,  M.C.34  ; 
1  Jur.  39. 

A  defect  in  the  enumeration  of  some  of  the 
propertv  in  a  poor-rate  is  ground  of  appeal.  Ilejp 
V.  Wilson,  5  X.  &  M.  119  ;  1  H.  &  VV.  507. 

An  objection  that  a  rate  is  retrospective  is 
ground  of  appeal.  B^g.  v.  Stretjield,  32  L.  J., 
M.  C.  236;  11  W.  B.  736. 

An  objection  to  a  rate  on  account  of  the 
uncertainty  of  s^xicification  of  the  property  rated 
is  gi'ound  of  ap})eal  only,  and  is  not  a  bar  to 
an  action  for  the  rate.  Cortis  v.  Kent  Water- 
works  Co.,  7  B.  &  C.  314  ;  5  L.  J.  (CS.)  M.  C. 
106. 

Where  an  inhabitant  is  rated  for  certain  stock- 
in-trade  which  may  not  be  rateable,  his  remedy 
is  by  ni)peal  to  the  quarter  sessions,  not  by  re- 
plevin. Marshall  v.  Pitman,  2  M.  &  Scott,  745  ; 
9  Bing.  595  :  2  L.  J.,  M.  C.  33. 

The  justices  at  the  sessions  are  the  proper 
judges  of  the  equality  of  poor-rates.  Bex  v. 
Aire  and  Calder  Xatigatioti,  2  Term  Bep.  660  ;  1 
B.  B.  579. 

The  following  order  of  sessions  was  removed 
by  certiorari :  "  Whereas  E.  L.,  of,  &c.,  in  the 
parish  of  St.  B.,  in  the  city  of  L,,  has  presented 
iiis  |)etition  and  appeal,  setting  forth,  that  by  a 
certificate,  &c.,  the  barrister  did  certify  that  the 
L.  Literary  and  Scientific  Institution  was  entitled 
to  the  benefit  of  an  act  passed  in  the  sixth  and 
seventh  years  of  the  reign  of,  &c.,  by  which 
certificate  the  petitioner,  as  a  parishioner  and 
ratepayer  of  the  parish  of  St.  B. ,  in  the  city  of 
L.,  in  which  parish  the  institution  is  situate,  con- 
ceived himself  aggrieved,  and  appealed  against 
the  certificate;  now  upon  hearing  the  petition 
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and  appeal  of  E.  L.  against  the  certificate,  in  the 
presence  and  hearing  of  all  parties  concerned, 
&c.,  it  is  ordered  that  the  certificate  be  annulled  "  : 
— Held,  first,  that  it  was  sufficiently  alleged  that 
E.  L.  was  a  ratepayer ;  that  the  allegation  that 
he  was  a  ratepayer  was  equivalent  to  an  allega- 
tion that  he  was  assessed,  and  therefore  he  was 
entitled  to  appeal  against  the  certificate  of  the 
barrister,  and  that  it  was  not  necessary  to  set  out 
the  rate  to  which  he  was  a&sessed.  Rtg.  v.  Stacy  ^ 
14  Q.  B.  789  ;  19  L.  J.,  M.  C.  177  ;  14  Jur.  549. 

Held,  secondly,  that  the  sessions  having 
annulled  the  certificate  becaase  the  statute  men- 
tioned in  it  was  describetl  as  passed  in  the  sixth 
and  seventh  years  of  the  reign,  the  decision  could 
not  be  reviewed  by  the  court.    Ih. 

Local  Aet — ^Who  may  Appeal.] — By  a  local  act 
guardians  were  empowered  to  ascertain  what 
sum  each  parish  in  the  city  of  Norwich  should 
contribute  towards  the  expenses  of  maintaining 
the  poor,  and  to  certify  the  same  to  two  justices, 
who  were  to  issue  their  warrant  to  the  proper 
officers  to  rate  and  assess  the  amount ;  any  person, 
parish,  &c.,  unequally  assessed  might  appeal  at 
the  next  sessions  held  after  such  assessment  made 
and  demanded  : — Held,  that  the  churchwardens 
and  overseers  of  an  over-assessed  hamlet  might 
appeal  against  both  the  certificate  and  the  war- 
rant.   Bex  V.  Norwich  Cofporation,  3  D.  &  R.  42. 

Arbitration  by  Agreement— Breach  of  Faith.] 
— A  vestry  constituted  under  1  &  2  Will.  4, 
c.  60,  but  exercising  powers  under  a  local  act 
(which  gave  the  vestry  all  the  authorities  of 
a  public  vestry),  made  a  poor-rate,  whereby 
certain  amounts  were  charged  upon  a  railway 
company  in  respect  of  various  properties 
within  the  parish.  By  the  local  act,  a  part}' 
aggrieved  by  any  assessment  might  appeal  to 
the  v&stry  at  any  meeting  within  one  month 
after  demand  of  the  rate,  and  the  vestry  might 
give  relief;  and  the  ap})ellant,  if  not  satisfied 
with  the  determination,  might,  within  thi*ee 
months  after  it,  ap})eal  to  the  sessions.  The 
company  appealed  to  the  vestry,  and  by  agree- 
ment (September  14th,  1850),  between  the  com- 
pany and  the  vestrj'  (who  authorised  their  chair- 
man to  sig^i  it),  the  question  whether  or  not  the 
property  had  been  overrated  was  referred  to  an 
arbitrator,  who  was  to  have  the  powers  of  a 
court  of  quarter  sessions  on  appeal ;  and  the 
company  having  paid  the  rate,  it  was  agreed 
that  if  the  assessment  should  be  reduce(l,  the 
amount  overpaid  should  be  credited  to  them  on 
account  of  the  next  rate  ;  that  the  award  should 
regulate  the  assessment  to  all  future  rates  up  to 
its  date  ;  and  that  all  payments  on  such  future 
rates  should  be  credited  to  the  company  in  the 
same  manner  as  the  payment  already  made. 
Pending  the  reference,  a  second  rate  was  made 
(September  21st,  1850),  and  a  third  in- March 
following,  both  on  the  same  rnteable  value  as 
the  firet,  and  the  company  paid  the  second.  The 
parties  attended  before  the  arbitrator,  and  he 
made  his  award,  assessing  the  company's  pro- 
perties at  reduced  values,  and  fixing  the  entire 
rateable  value  at  an  amount  lower  than  that  in 
dispute  by  5782.  Taking  the  total  as  correct, 
the  company  was  a  creditor,  upon  the  three 
rates,  to  the  amount  of  418/.,  but  by  an  error  of 
figures  the  total  stated  in  the  av^^ard  exceeded 
by  a  few  pounds  the  aggregate  of  the  sums 
assessable  on  the  several  pro))erties,  according  to 
the  arbitrator's  finding.    The   vestry  clerk  pro- 


posed to  refer  the  matter  back  to  the  arbitrator. 
The  company  objected,  but  offered  to  discard  the 
total  sum  and  take  the  assessment  according  (o 
the  valuations  on  the  several  parcels.  This  was 
not  agreed  to,  but  no  proceeding  was  taken  to 
set  the  award  aside.  The  vestry,  of  whom  forty 
had  come  into  office  in  place  of  forty  who 
retired,  after  the  making  of  the  award  refused  to 
consider  it  as  valid,  and  distrained  upon  the  com- 
pany imder  a  magistrate's  warrant  for  the  third 
rate  on  the  original  scale  of  assessment.  The 
company  replevied,  and  afterwards  moved  the 
court  that  proceedings  might  be  stayed  and 
the  replevin  bond  deliver«l  up : — Held,  that 
whether  the  award  was  binding  on  the  vestry  or 
not,  their  proceeding  by  summons  and  distress 
was  against  good  faith,  the  company  having,  by 
their  agreement  with  the  vestry,  been  led  into  a 
course  of  proceeding  which  had  deprived  them 
of  an  appeal  to  sessions,  and  that  the  proceed- 
ings of  the  company  in  replevin  might  be  stayed* 
and  their  bond  given  up  at  their  own  instance. 
Z.  .J-  X  ir.  Ry.  V.  Bedford,  17  Q.  B.  978. 

b.  To  what  Court. 

Quarter  Seseioni— **  Failed  to  obtain  Belief.*'] 

— A  ratepayer,  aggiieved  by  his  assessment  to  the 
poor-rate,  gave  notice  of  objection  to  the  assess- 
ment committee,  under  the  Union  Assessment 
Committee  Amendment  Act,  1864  (27  &  28  Vict, 
c.  39),  8.  1.  The  committee,  considering  that  a 
case  then  pending  in  a  superior  court  would 
govern  this  case,  adjourned  their  decision.  The 
ratepayer  thereupon  appealed  against  the  rate  to 
the  quarter  sessions : — Held,  that  he  had  not 
"failed  to  obtain  relief"  from  the  assessment 
committee  within  the  above  section  ;  and  that 
the  quarter  sessions  had  consequently  no  juris- 
diction. Reg,  or  Williatfut  v.  Bedminxter  T'nwmj 
46  L.  J.,  M.  C.  117  ;  1  Q.  B.  D.  503 ;  34  L.  T.  795. 

Parish  under  Special  Act.] — A  metro- 


politan parish  was  I'ogulated  by  a  local  act,  under 
which  a  rate  for  the  relief  of  the  poor  and  other 
parish  puriK)ses  was  to  be  made  by  the  vestrymen, 
and  any  person  aggrievetl  by  the  rate  was  to  apply 
to  the  guardians  for  relief,  and  if  dissatisfied  with 
their  decision,  might  then  appeal  to  the  quarter 
sessions,  giving  notice  to  the  guardians.  A  valua- 
tion list  for  the  parish  was  made  by  the  overseer* 
and  finally  settled  by  the  assessment  committee 
under  32  &  33  Vict.  c.  67,  in  which  certain  pro- 
perty occupied  by  the  appellants  was  newly 
assessed,  but  no  notice  was  given  to  them  by  the 
overseers  as  recjuired  by  s.  9.  The  appellants 
appealed  direct  to  the  quarter  sessions,  proceed- 
ing as  in  an  appeal'  against  a  poor-rate  under 
17  Geo.  2,  c.  38  :— Helc^  that  the  rate  was  still 
made  under  the  local  act,  though  the  valuation 
was  to  be  in  conformity  with  the  valuation  list 
under  32  &  33  Vict.  c.  67  ;  and  that  the  proceed- 
ings not  having  been  in  conformity  with  the 
local  act  the  quarter  sessions  had  no  jurisdiction. 
Reg.  V.  Middlesex  JJ.,  L.  R.  7  Q.  B.  653;  26 
L.  *T.  902  ;  20  W.  R.  774. 

County  Sesiione— Bate  in  Borough.] — A  parish 
contained  a  borough,  which  was  not  co-extensive 
with  the  parish,  and  which  before  the  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76),  had  a 
quarter  sessions  with  jurisdiction  over  the  whole 
parish.  The  borough  had  not  six  justices,  and 
therefore  the  parish  had  the  power  of  appealing 
to  the  county  sessions  against  a  rate  under  1  Geo.  4» 
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c.  36.  The  Municipal  Corporations  Act  threw 
the  outlying  parts  of  the  parish  into  the  county 
jurisdiction  : — Held,  that  s.  3  did  not  take  away 
the  power  of  an  inhabitant  in  the  outlying  parts 
of  the  parish  to  api^eal  against  a  poor-rate  to  the 
county  sesi^ions,  and  that  the  sessions  might 
amend  or  quash  the  whole  rate.  Reg.  v.  Bridge- 
water,  2  P.  &  D.  586 ;  10  A.  &  E.  711  :  8  L.  J., 
M.  C.  72  ;  3  Jur.  1123. 

Queen's  Bench — Preliminary  Qnettioni.] — On 

an  appeal  against  a  poor-rate  the  sessions  granted 
an  a])plication  to  enter  and  respite  the  appeal, 
subject  to  a  case  for  the  opinion  of  the  court  of 
queen's  bench  ;  the  reservation  at  the  end  of  the 
case  being,  if  the  court  should  be  of  opinion  that 
the  quarter  sessions  ought  not  to  have  granted 
the  application,  the  entry  of  the  appeal  is  to  be 
struck  out  : — Held,  that  the  point  being  raised 
on  an  order  which  did  not  finally  dispose  of  the 
appeal,  the  court  would  not  entertain  the  case. 
Aeg,  V.  L.  <5'  -V.  W.  Jig.,  or  Sutton  Coldjield 
OfHprtefirt,  43  L.  J.,  M.  C.  57;  L.  li.  9  Q.  B.  153 ; 
29  L.  T.  840  ;  22  W.  R.  324. 


Appeal  from.] — The  jurisdiction  of  the 


queen's  bench  upon  questions  relating  to  the 
validity  of  local  rates  is  not  purely  consultative 
but  judicial,  and  the  decisions  of  that  court  upon 
such  matters  are  therefore  open  to  appeal.  A 
decision  of  the  queen's  bench  on  such  a  matter, 
though  given  in  the  form  of  discharging  a  rule 
for  quashing  an  order  of  sessions,  is  an  '^  order '' 
within  the  19th  section  of  the  Judicature  Act, 
1873,  and  is  therefore  subject  to  appeal.  M'aUall 
Oteritecrs  v.  L.  ,J'  X,  W.  Ry.,  48  L.  J.,  M.  C.  65  ; 
4  App.  Cas.  30  ;  39  L.  T.  453  ;  27  W.  R.  189— 
H.  L.  (E.) 

Kext  Seiiione — General  Bole.] — An  appeal 
against  a  p(X)r-ratc  to  the  justices  at  a  special 
petty  sessions,  under  6  &  7  Will.  4,  c.  96,  s.  6, 
must  be  either  to  the  next  practicable  special 
sessions  after  the  making  of  the  rate,  or  within  a 
reasonable  time.  Reg.  v.  Laucaxhi re  JJ.,  4  New 
Sess.  Cas.  130  ;  19  L  J.,  M.  C.  199  ;  14  Jur. 
562.     S.  C.  nom.  Reg.  v.  Traff&rd,  15  Q.  B.  200. 

An  appeal  against  a  poor-rate  to  the  spi*cial 
sessions  cannot  be  made  to  a  later  sessions  than 
the  second  after  the  publication  of  the  rate. 
Reg,  v.  Hammofidj  4  New  Sess.  Cas.  316. 

A  poor  rate  was  made  on  the  9th,  allowed  on 
the  11th,  and  published  on  the  14th,  the  sessions 
commencing  on  the  15th  of  April : — Held,  that 
an  appeal  ngainst  the  rate  need  not  be  entered 
until  the  sessions  next  but  one  after  the  publi- 
cation of  the  rate.  Rex  v.  Hendaft,  2  D.  &  K. 
249. 

Where  a  rate  is  published  on  Ma}'  30  an  appeal 
to  the  Michaelmas  quarter  sessions  is  not  an 
appeal  to  the  next  practicable  sessions.  Reg.  v. 
Weedon  Beck  Church wardenit,  1  W.  R.  385. 


Failure  to  obtain  Belief.] — ^Though,  under 


but  the  committee  did  not  sit  to  hear  the  objec- 
tions till  the  day  of  holding  the  Midsummer 
quarter  sessions  : — Held,  that  an  appeal  against 
the  rate  might  be  entered  and  respited  at  the 
October  sessions.    Jb. 

On  August  3rd  a  gas  company  faileil  to  obtain 
relief  against  a  poor-rate  from  an  assessment 
committee,  and  on  October  5th  they  gave  notice 
of  appeal  to  the  sessions  to  be  held  on  October 
26th.  Meanwhile  sessions  had  been  held  on 
September  Ist : — Held,  as  from  August  3rd  to 
September  1st  there  were  seven  days  beyond 
the  twenty-one  days  retjuisite  for  notice  under 
27  &  28  Vict.  c.  39,  that  the  September  sessions 
were  the  next  practicable  sessions  within  17 
Geo.  2,  c.  38,  s.  4  ;  and  that,  therefore,  the  appeal 
could  not  be  entered  at  the  October  sessions. 
Lirerpool  United  Oas  Light  Co.  v.  Ererton  Over- 
geers,  40  L.  J.,  M.  C.  1()4  ;  L.  R.  6  C.  P.  414  ; 
23  L.  T.  813  ;  19  W.  R.  412. 

A  iKwr-rate  was  made  for  a  parish  in  a  county 
and  published  on  May  30th.  On  the  11th  of 
i  June  L.  gave  notice  of  objection  to  the  union 
assessment  committee.  The  committee  at  its 
next  meeting  on  the  30th  of  June  refused  to 
grant  him  relief.  The  Midsummer  quarter 
sessions  for  the  county  were  held  on  the  same 
day.  L.  api)ealed  to  the  Mich.nelmas  sessions, 
and  the  justices  allowed  the  appeal  to  be  entered  : 
— Held,  on  a  motion  for  a  i)rt>hibition  against  L. 
and  the  justices  to  stay  all  further  proceedings 
in  connection  with  the  appeal,  that  L.  could  not 
\)C  said  to  have  failed  to  obtain  relief  from  the 
union  assessment  committee  until  June  30th, 
when  the  committee  heard  his  case,  and  refusetl 
to  allow  his  objections.  Reg.  v.  Biggleswade 
Union,  21  L.  T.  494. 

Held,  also,  that  L.  would  not  have  been  right 
in  giving  notice  of  appeal  to  the  sessions  until 
he  had  so  failed  before  the  union  assessment 
committee.    lb. 

Hehl,  also,  that  as  L.  was,  under  the  circum- 
stances, prevented  by  27  &  28  Vict.  c.  39,  from 
appealing  to  the  Midsummer  sessions,  it  was  not 
too  late  for  him  to  appeal  to  the  Michaelmas 
sessions.    lb. 


In  London  or  Middleiex.] — An  appeal 


17  Geo.  2,  c.  38,  s.  4,  an  appeal  against  a  poor-rate 
must  be  to  the  next  practicable  sessions  after 
publication,  it  is  now,  by  27  k  28  Vict.  c.  39,  s.  1, 
a  condition  precedent  to  the  right  to  appeal  that 
the  party  shall  have  failed  to  obtain  relief  from 
the  assessment  committee  on  the  hearing  of  his 
objections  to  ihe  valuation  list.  Lawejt  v.  ArUey 
Orerseers,  18  W.  R.  293. 

Where,  therefore,  a  rate  was  published  on  the 
30th  of  May,  and  notice  of  objection  was  given 
to  the  assessment  committee  on  the  11th  of  June, 


against  a  i)oor-rate  in  London  or  Middlesex  must 
be  made,  as  in  all  other  counties,  to  the  next 
(i.e.  next  practicable)  general  quarter  sessions  j 
though  the  17  Geo,  2,  c.  38,  s.  4,  in  its  terms 
gives  the  appeal  to  the  next  general  or  quarter 
sessions ;  it  appearing  from  other  parts  of  the 
act  as  well  as  from  other  acts  in  pari  materia, 
that  those  terms  are  used  synonymously  ;  and 
though  in  the  two  counties  named  there  are  four 
general  as  well  as  four  genei-al  quarter  sessions. 
Rex  V.  London  JJ.,  15  East,  632  ;  13  R.  R.  540. 

Claim  of  Exemption  ~  Appeal  within  Four 
Monthi.] — ^A  society  obtained  a  barrister's  cer- 
tificate which  was  filed,  after  which  an  assess- 
ment of  rates  was  made  under  a  local  act; 
afterwards  notice  of  the  filing  was  given  to  the 
collector  of  rates,  and  to  the  trustees  under  that 
act ;  after  which  another  assessment  was  made  : 
— Held,  that  an  Hp))eal,  made  within  four  calen- 
dar months  next  after  the  assessment  first 
mentioned,  was  in  time  within  6  &  7  Vict.  c.  36, 
s.  6,  as  being  made  within  four  calendar  months 
next  after  the  first  assessment  after  such  exemp- 
tion shall  have  been  claimed  by  such  society. 
Reg.  V.  Poroek,  8  Q.  B.  729  ;  15  L.  J.,  M.  C.  132  -, 
.  10  Jur.  662. 
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o.  Notloe  of  Appeal. 

Neoeisity  of— Action  for  XzoeuiTe  Bate.] — 
On  the  15th  August,  1828,  an  increased  poor- 
rate  was  assessed  on  certain  premises,  against 
which  an  appeal  was  entered  at  the  October 
sessions,  and  respited  to  the  following  sessions 
in  January.  On  the  15th  December,  1828,  the 
ovei-seers  distrained  for  the  increased  rate  ;  but, 
to  prevent  a  sale,  the  amount  was  paid  under 
protest,  and  the  distress  relinquished.  The  rate 
was  subsequently  reduced,  in  consequence  of  the 
decision  of  the  court  on  a  case  sent  up  by  the 
justices  on  the  hearing  of  the  appeal.  It  did 
not  appear  that  any  notice  in  writing  of  the 
appeal  had  been  given  to  the  overeeere  pursuant 
to  41  Geo.  3,  c.  23,  s.  2.  before  the  levy.  In  an 
action  by  the  party  on  whom  the  increased  rate 
was  made,  against  one  of  the  overseers,  at  the 
time  of  the  levy,  to  recover  back  the  excess  above 
the  last  effective  rate  : — Held,  that,  as  no  notice 
•of  appeal  had  been  given  to  the  overseers,  the 
action  could  not  be  maintained.  Prlently  v. 
Watmn.  2  C.  &  M.  621  ;  4  Tyr.  916 ;  3  L.  J., 
M.  C.  113. 

One  Kotiee  by  Several  Persons.]  —  Several 
parties  having  a  joint  grievance,  such  as  the 
omission  of  persons  in  the  rate  who  ought  to  be 
rated,  may  join  in  giving  one  notice  of  appeal. 
Bex  V.  Sussex  J  J,,  15  East,  206  ;  13  R.  R.  447. 

To  whom  g^ven.] — Notice  of  api^eal  against  a 
rate  served  upon  one  of  the  churchwardens  of 
the  parish,  and  the  two  overseers,  is  good  service 
under  6  &  7  Will.  4,  c.  96.  JUx  v.  Weedon  Beck 
Overseers^  1  W.  R.  385. 

"Where  there  is  an  appeal  on  the  ground  that 
6ome  person  is  omittecl  who  ought  to  be  rated, 
the  justices  cannot  hear  the  appeal  unless  notice 
of  it  has  been  given  to  the  party  said  to  have  been 
improperly  omitted.  Rex  v.  Brooh/y  9  B.  &  C. 
915  ;  4  M.  &  Ry.  719  ;  8  L.  J.  (O.S.)  M.  C.  33. 

By  a  local  act  the  management  of  the  poor  of 
a  town  was  vested  in  certain  persons,  who  were 
empowered  to  make  rates,  and  an  ap))eal  wa.s 
given  to  the  party  aggiieved  to  the  town  sessions 
against  every  such  rate ;  and  a  further  appeal, 
if  necessary,  to  the  county  sessions.  An  appeal 
against  four  rates  being  entered  at  the  January 
town  sessions,  four  grounds  of  appeal  were  speci- 
Hed  in  the  notice :  the  party  being  dissatisfied, 
made  a  further  appeal  to  the  county  sessions, 
and  two  other  grounds  of  appeal  were  added ; 
the  fourth  being  that  the  party  was  rated  in 
respect  of  his  lands  in  a  higher  proportion  than 
all  tlie  other  inhabitants  mentioned  in  the  rate  : 
— Held,  that  it  was  not  necessary  to  give  notice 
of  appeal  to  all  the  inhabitants  named  in  the 
rate.     Bex  v.  Suffolk  JJ.,  1  B.  &  Aid.  640. 

Entry  of  Beoognisanoes.]--By  6  &  7  Will.  4, 
c.  96,  s.  6,  the  decision  of  the  special  petty 
eessions  shall  be  binding  unless  notice  of  appeal 
be  given  within  fourteen  days  after  the  decision, 
and  a  recognizance  be  entered  into  within  five 
days  of  such  notice  before  some  justice  of  the 
peace.  Where  recognizances  were  duly  entered 
into  within  five  days,  and  a  minute  of  the 
recognizances  was  entered  in  the  minute-book 
by  the' clerk  of  the  pence,  but  the  recognizance 
itself  was  not  then  drawn  up  and  signed  by  a 
justice  of  the  peace :  the  court  held  that  the 
words  of  the  statute  were  satisfied.  Be{f.  v.  St. 
Albans'  JJ,,  1  P.  &  D.  148  ;  8  A  &  E.  932  ;  8 
li.  J.,  :M.  C.  33. 


d.  Notloe  of  Ol]|Jeotlons. 

Keoessity  of.]— -Under  27  &  28  Vict.  c.  39,  a.  1, 
it  is  a  condition  precedent  to  the  right  of  appeal 
against  each  and  every  rate  made  in  conformity 
with  the  valuation  list,  that  the  appellant  should 
give  a  notice  of  objection  against  the  list  to  the 
assessment  committee ;  and  that  notwithstand- 
ing  an  appeal  against  the  next  preceding  rate 
by  the  appellant  is  pending,  and  the  figures  in 
the  valuation  list  are  the  same,  so  far  as  the 
appellant  is  concerned.  Beg.  v.  6\  W.  iZy.,  10 
B.  &  S.  318 ;  38  L.  J.,  M.  C.  89  ;  L.  R.  4  Q.  B. 
323  ;  20  L.  T.  481  ;  17  W.  R.  670. 

Under  the  authority  of  their  local  act,  25  Geo.  3, 
c.  xli.,  the  vestry  of  Richmond  had  made  a  rate 
for  the  relief  of  the  poor  within  that  parish,  for 
which  the  appellant  had  been  assessed  upon  a 
valuation  of  150/.  made  by  the  vestry.  The 
assessment  committee  of  the  Richmond  Union 
had  also  made  a  valuation  list,  under  which  the 
appellant's  premises  were  assessed  at  102Z.  The 
appellant  appealed  against  the  vestry's  rate  to 
the  special  sessions  held  under  the  provisions  of 
6  &  7  Will.  4,  c.  96  :  but  the  justices  held  that 
they  had  no  jurisdiction  to  hear  the  appeal,  on 
the  ground  that  he  had  not  given  notice  to  the 
union  assessment  committee  of  any  objection  to 
the  valuation  list  approved  by  them,  which  was 
made  a  condition  precedent  to  an  appeal  by  s.  1 
of  the  Union  Assessment  Committee  Amend- 
ment Act,  1864 : — Held,  that  the  justices  were 
wrong,  inasmuch  as  the  provisions  for  an  appeal 
against  a  poor-rate  given  under  6  Jc  7  Will.  4, 
c.  96,  were  applicable  to  i>oor-rates,  whether  made 
under  local  or  general  acts,  whereas  the  require- 
ments as  to  notice  of  objection  under  s.  1  of 
the  Union  Committee  Assessment  Amendment 
Act,  1864,  applied  only  to  valuations  made  under 
the  Union  Assessment  Committee  Act,  1862,  and 
that,  therefore,  the  rule  for  the  mandamus  must 
be  made  absolute.  Beg.  v.  Ptloe^  Cole^  Ex  parte, 
62  L.  J.,  M.  C.  71  ;  68  L.  T.  171  ;  57  J.  P. 
294. 

Fresh  Kotiee  after  Bate  made.] — An  appel- 
lant who  has  given  notice  of  objection  to  the 
valuation  list,  under  27  &  28  Vict.  c.  39,  s.  1, 
and  failed  to  obtain  relief  before  a  rate  is  made 
in  conformity  with  the  list,  is  not  bound  by 
the  above  enactment  to  give  a  fresh  notice  of 
objection  to  the  list  after  the  rate  is  made  in 
order  to  be  entitled  to  appeal.  Beg.  v.  Wiltshire 
J  J.,  48  L.  J.,  M.  C.  1 42  ;  4  Q.  B.  D.  326 ;  40  L.  T.  681. 

A  valiiation  list  having  been  duly  made  in 
accordance  with  the  provisions  of  the  Union 
Assessment  Committee  Act,  1862  (25  &  26  Vict, 
c.  103),  the  appellants  gave  notice  of  objection 
to  the  list.  A  rate  was  made  in  conformity 
with  the  list,  and  subsequently  the  objection 
of  the  appellants  was  heard  by  the  assessment 
committee,  who  made  a  deduction  from  the 
amount  at  which  the  property  of  the  appellants 
was  valued,  and  altered  the  valuation  list  accord- 
ingly. The  rate  was  then  amended  in  conformity 
with  the  amended  list.  The  api)elL'ints  being 
dissatisfied  with  the  deduction,  gave  the  requisite 
notice  of  appeal  against  the  original  rate,  but 
did  not  give  to  the  assessment  committee  any 
further  notice  of  objection  to  the  valuation  list,  or 
any  notice  of  appeal  against  the  rate  founded  upon 
it : — Held,  that  the  appellants  had  done  all  that 
was  contemplated  by  the  statute,  and  that  it 
was  not  a  condition  precedent  to  their  right  of 
appeal  that  they  should  give  fresh  notice  of 
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objection  to  the  amended  list,  or  notice  of  appeal 
against  the  amended  rate.  Beg,  y.  Derhyshirv 
JJ.,  26  L.  T.  43  ;  19  W.  R.  934. 

A  person  who  has  once  given  to  the  assess- 
ment committee  notice  of  objection  against  a 
valuation  list  and  failed  to  obtain  such  relief  as 
he  deems  just,  may  appeal  to  quarter  sessions 
against  any  subsequent  poor-rate  made  in  con- 
formity with  the  list,  and  27  &  28  Vict.  c.  39, 
B.  1,  does  not  make  it  a  condition  precedent  of 
such  appeal  that  previously  thereto  he  should 
repeat  his  application  to  the  committee  for 
relief.  Reg,  v.  DenhigMilre  JJ.^  54  L.  J., 
M.  C.  142  ;  15  Q.  B.  D.  451  ;  53  L.  T.  389 ;  33 
W.  R.  784. 

FaUure  to  obtain  BeUef.1— The  27  &  28  Vict. 
c.  39,  s.  1,  makes  it  in  all  cases  a  condition 
preceident  to  the  right  of  appeal  to  the  quarter 
sessions  against  a  poor-rate  made  in  conformity 
with  the  valuation  list  approved  of  by  the  assess- 
ment committee,  that  the  appellant  should  have 
given  to  the  assessment  committee  notice  of  the 
objection  against  the  list,  and  shall  have  failed 
to  obtain  relief.  Beg,  v.  Lancashire  JJ.^  43 
L.  J.,  M.  C.  116;  30  L.  T.  403  ;  22  W.  R.  648. 
See  case*  ante,  cols.  1717,  1718. 

Contents  of  Notioe.] — The  notice  required  by 
27  &  28  Vict.  c.  39,  s.  1,  to  be  given  to  the  assess- 
ment committee,  before  an  appeal  to  quarter 
sessions  against  a  rate,  must  contain  all  the 
grounds  of  appeal,  though  on  some  of  those 
grounds  the  assessment  committee  may  be  unable 
to  give  relief.  Williams  v.  Bedmlilgter  Union^ 
30  L.  T.  710 ;  22  W.  R.  943. 

The  court  of  quarter  sessions  has  no  power  to 
quash  a  rate  for  a  defect  not  pointed  out  in  the 
notice  of  appeal,  though  apparent  on  the  face  of 
the  rate.  Bex  v.  Bromyard,  2  M.  &  Ry.  280  ;  8 
B.  &  C.  240 ;  6  L.  J.  (0.8.)  M.  C.  100. 

SoTYiee  of,  on  one  Oyerseer.]  —  In  order  to 
entitle  a  person  to  be  heard  before  justices  at 
special  sessions,  under  6  &  7  Will.  4,  c.  96,  s.  6, 
against  a  rate,  it  is  only  necessary  to  prove 
service  of  notice  of  objection  on  one  of  the  over- 
seers or  other  persons  by  whom  such  rate  was 
made.    Beg.  v.  Devon  JJ,,  3  New  Sess.  Cas.  96. 

To  Penon  omitted  from  the  Liit.l  — 


Where  there  is  an  appeal,  on  the  ground  that 
some  person  is  omitted  who  ought  to  be  rated, 
the  justices  at  the  sessions  cannot  hear  the  api)eal, 
unless  notice  of  the  appeal  and  the  ground  of  it 
have  been  given  to  the  party  said  to  have  been 
improperly  omitted.  Bex  v.  Brooke,  9  B.  dc  C. 
915  ;  4  M.  &  Ry.  719  ;  8  L.  J.  (0.8.)  M.  C.  33. 


e.  Practice  at  Sessions. 

Disqnaliileatlon  of  Jnstioe.] — ^When  the  judge 
(deputy  recorder),  presiding  at  the  trial  of  an 
appeal  against  an  a&sessment  to  a  poor-rate,  was 
the  registered  owner  of  five  shares  in  a  company 
which  was  a  party  to  the  appeal : — Held,  that  he 
was  interested  in  the  appeal,  and  that  the  order 
of  sessions  in  the  appeal  must  be  quashed.  Beg. 
V.  Storks,  5  W.  R.  563. 

Sect.  1  of  16  Geo.  2,  c.  18,  has  not  been  repealed 
by  s.  6  of  the  Union  Assessment  Committee 
Amendment  Act,  1864.  Justices  in  special  ses- 
sions can,  therefore,  hear  appeals  against  rates 
made  by  a  parish  though  they  are  themselves 
ratepayers  in  the  same  parish.    Beg.  v,  Bollng- 


broke,  62  L.  J.,  M.  C.  180;  [1893]  2  Q.  B.  347  ; 
5  R.  536  ;  69  L.  T.  717  ;  42  W.  R.  128  ;  58  J.  P. 
118. 

A  justice  is  not  disqualified  from  acting  at 
special  sessions  in  the  determination  of  a  mting 
appeal  by  reason  of  the  fact  that  he  is  a  rate- 
payer in  the  parish  in  which  the  rate  appealed 
against  was  made.  Beg.  v.  Bollnghroke  (supra)- 
followed.  Workingtvn  Overseers,  Ex  parte,  [1894] 
1  Q.  B.  416  ;  9  R.  135  ;  70  L.  T.  143  ;  42  W.  R. 
177  ;  58  J.  P.  381— C.  A. 

One  Appeal  against  Ponr  Bates  —  Fresh 
Grounds  of  Objection.]  —  By  a  local  act,  the 
management  of  the  poor  of  a  town  was  vested 
in  certain  persons,  who  were  empowered  to  make 
rates,  and  an  appeal  was  given  to  the  party 
aggrieved  to  the  town  sessions  against  every  such 
rate ;  and  a  further  appeal,  if  required,  to  the 
county  sessions.  An  appeal  against  four  rates 
being  entered  at  the  January  town  sessions,  four 
grounds  of  appeal  were  specified  in  the  notice  ; 
the  party  being  dissatisfied,  made  a  further 
appeal  to  the  county  sessions,  and  two  other 
grounds  of  appeal  were  added  ;  the  fourth  being, 
that  the  party  was  rated  in  respect  of  his  landis- 
in  a  higher  proportion  than  all  the  other  inhabi- 
tants mentioned  in  the  rate  : — Held,  first,  that 
one  appeal  against  the  four  rates  was  sufficient.. 
Bex  V.  Suffolk  JJ.,  1  B.  &  Aid.  640. 

Held,  also,  that  the  appellant  must,  at  the 
county  sessions,  be  confined  to  the  originaV 
grounds  of  appeal  at  the  town  sessions.     Ih. 

Diyisibillty  of  Appeals.] — M.  being  dissatis- 
fied with  his  assessment,  on  the  ground  that  he 
was  overrated,  and  that  other  ratepayers,  viz. 
W.,  T.  and  P.,  were  underrated,  and  that  he  was 
unequally  rated  having  regard  to  the  ratings  of 
his  neighbours,  W.,  T.  and  P.,  gave  notice  to  the 
assessment  committee,  and  to  the  parties  whose 
assessments  were  objected  to,  stating  the  grounds 
of  such  objections,  and  attended  before  the 
assessment  committee  pursuant  to  such  notice.. 
That  body  affirmed  his  rating  on  its  former  basis,, 
and  thereby  refused  relief  on  the  first  ground,, 
and  only  made  a  nominal  addition  to  the  assess- 
ment of  T.,  and  thereupon  M.  withdrew,  and 
did  not  proceed  with  his  objections  against  the 
assessments  of  W.  and  P.  The  assessment  com- 
mittee having  declined  to  amend  the  valuation 
list  (except  in  so  far  as  the  nominal  increase  of 
T.'s  assessment  involved  alteration),  M.  appealed 
to  the  q  uarter  sessions.  At  the  appeal  M .  offered 
to  abandon  his  objection  against  W.,  and  with- 
drew, as  regarded  him  (P.  did  not  appear),  but 
claimed  his  right  to  prosecute  his  appeal  against 
the  decision  of  the  assessment  committee  in 
respect  of  his  own  assessment  and  that  of  T.. 
The  justices,  however,  held,  that  the  appeal  was 
not  divisible,  and,  therefore,  dismissed  it  alto- 
gether : — Held,  that  they  were  wrong,  and  that 
M.,  on  offering  to  abandon  his  objections  to  the 
rating  of  W.,  should  have  been  allowed  to  do  so, 
and  to  proceed  with  his  appeal  against  the 
decision  of  the  assessment  committee  in  the 
cases  of  himself  and  T.  Beg.  v.  Kent.  JJ.,  40 
L.  J.,  M.  C.  76  ;  L.  R.  6  Q.  B.  132  ;  19  W.  R. 
205. 

Power  to  allow  Abandonment  of  Partioolar 
Oronnd.] — The  respondents  objected  that,  in 
respect  of  one  of  the  grounds  of  appeal,  it  was 
necessary,  under  41  Geo.  3,  c.  23,  s.  6,  that  notice 
of  the  appeal  should  have  been  given  to  the 
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pel  sons  therein  named.  The  appellants  denied 
that  the  ground  of  appeal  came  within  that 
section.  The  sessions,  however,  decided  that  a 
notice  was  necessary  to  be  given.  The  appellants 
then  offered  to  abandon  that  ground  of  appeal, 
and  proceed  with  others  in  respect  of  which  no 
notice  at  all  was  required.  The  sessions  refused 
to  permit  them  to  do  so,  and  dismissed  the 
appeal :— Held,  that  the  sessions  had  power  to 
decide  whether  they  would  permit  the  appellants 
to  abandon  that  particular  ground  of  appeal  and 
proceed  with  the  others.  Reg,  v.  Camhridgetthire 
JJ.,  1  L.  M.  &  P.  47  ;  19  L  J.,  M.  C.  130  ;  4 
New  Sess.  Cas.  87. 

When  Amoimt  in  Diipnte.] — Where  an  appel- 
lant disputes  before  the  sessions  the  quantum  of 
the  rate,  as  well  as  the  rateability  of  the  property 
for  which  he  is  assessed  (which  was  tithe  rents 
and  compositions  under  an  inclosure  act),  it  is 
not  enough  for  the  parish  officers  to  shew  that  he 
was  in  receipt  of  such  rents  (assuming  the  pro- 
perty to  be  rateable),  of  the  probable  amount  of 
which,  as  rated,  they  gave  no  evidence.  Bex  v. 
Topluim,  12  East,  546. 

Onus  Proband!.] — On  an  appeal,  on  the  ground 
that  the  appellant  was  overrated,  the  practice 
at  the  sessions  required  the  apt)ellant  to  begin 
by  proving  his  case,  which  the  appellant  refusal 
to  do  ;  and  the  appeal  was  dismissed  :  the  court 
refused  a  mandamus  to  the  sessions  to  rehear  the 
appeal  on  this  objection.  B^x  v.  Suffolk  JJ.^  6 
M.  &  S.  57. 

If  a  party  appeals  on  the  ground  that  he  has 
no  rateable  proj^erty  in  the  parish,  the  respon- 
dents must  first  establish  their  case.  Bex  v. 
yewlmryy  4  Term  Rep.  475. 

Property  omitted  from  Bate.] — If  the 


ground  of  appeal  is,  that  certain  rateable  Dro- 
perty  has  been  altogether  omitted,  the  onus  does 
not  lie  upon  the  appellant  to  give  the  sessions 
the  means  of  amending  the  rate,  it  being  the 
duty  of  the  parish  officera  to  include  all  rateable 
property  in  the  rate,  and  take  what  means  they 
can  to  ascertain  its  value.  Bex  v.  Hull  Bock  CS).. 
.5  D.  &  R.  359  ;  8  B.  &  C.  516. 

Seeond  Bate — Freih  Application  for  Belief.]— 

When  an  appeal  has  been  made  to  the  sessions 
against  a  rate,  after  failure  to  obtain  relief  from 
the  assessment  committee,  under  27  &  28  Vict, 
c.  39,  s.  1,  it  is  necessary,  before  appealing  against 
a  second  rate,  to  make  a  fresh  application  for 
relief  to  the  assessment  committee,  although  the 
list  upon  which  the  second  rate  is  made  contains 
precisely  the  same  valuation  of  the  appellant's 
projierty  as  that  in  the  list  which  has  been  pre- 
viously objected  to.  Beg.  v.  O.  W,  By.^  10  B.  &  S. 
318  ;  38  L.  J.,  M.  C.  89  ;  L.  R.  4  Q.  B.  323  ;  20 
L.  T.  481  ;  17  W.  R.  670. 

Adjonming  and  Beipiting  Appeals.] — The  17 
<ieo.  2,  c.  38,  s.  4,  does  not  make  it  impertative 
on  justices  to  hear  and  determine  an  appeal  at 
the  sessions  next  following  the  publication  of 
the  rate,  but  they  may  adjourn  it  to  the  next 
sessions.  Bex  v.  Wilts  J  J.,  8  B.  &  C.  380 ;  2 
M.  &  Ry.  401  ;  6  L.  J.  (O.S.)  M.  C.  97. 

After  an  appeal  has  been  respited  at  the  in- 
stance of  the  respondents,  the  appellant  cannot 
be  called  upon  to  prove  his  notice  of  appeal. 
Bex  V.  Hertfordshire  JJ,,  1  N.  &  M.  331  ;  4 
B.  &  Ad.  561  :  2  L.  J.,  M.  C.  41. 

A  ground  of  appeal  was,  that  persons  who 


occupied  property  in  the  parish  were  omitted  to 
be  rated.  Notice  of  appeal,  addressed  to  the 
parish  officers  and  to  the  other  persons,  was  duly 
given  to  the  parish  officers,  but  not  to  the  other 
persons.  The  respondents  objected  that  proof  of 
such  notice  was  necessary.  The  appellant  then 
applied  to  the  sessions  to  adjourn  the  appeal, 
which  they  refused  to  do,  and  dismissed  it  with 
costs  : — Held,  that  under  17  Geo.  2,  c.  38,  s.  4, 
and  41  Geo.  3,  c.  23,  s.  6,  they  were  bound  to 
adjourn  the  appeal  until  the  next  sessions.  Beg, 
V.  Eyre,  6  EL  &  Bl.  992 ;  26  L.  J.,  M.  C.  14 ; 
2  Jur.  (N.8.)  1207  ;  5  W.  R.  .55. 

Afterwartls  the  appellant  served  a  fresh  notice 
on  the  parish  officer,  addressed  to  them  only, 
containing  substantially  the  same  grounds  of 
appeal  as  the  former  notice.  The  sessions  dis- 
missed the  appeal : — Held,  that  the  fresh  notice 
altered  the  character  of  the  appeal,  and  therefore 
it  was  too  late,  and  the  sessions  were  right  in 
dismissing  it.  Beg.  v.  Eyre^  7  EL  &  Bl.  619  ; 
26  L.  J.,  M.  C.  125  ;  3  Jur.  (N.8.)  912 ;  5  W.  R. 
533. 

A  notice,  accompanied  by  grounds  of  appeal, 
was  served  on  the  parish  officers  fourteen  days 
before  the  sessions,  stating  an  intention  to  enter, 
and  not  to  try  the  appeal,  but  to  petition  for  a 
respite  to  the  next  following  sessions.  The 
respondents  gave  a  counter-notice  that  they 
should  appear  and  oppose  a  respite.  The  appeal 
was  entered,  and  motion  made  that  it  should  be 
respited,  which  the  respondents  opposed  ;  and  the 
sessions,  being  of  opinion  that  no  sufficient 
ground  had  been  stated  for  respiting  it,  called 
upon  the  appeUant  to  proceed,  and  on  his 
declining,  dismissed  the  appeal  with  costs : — 
Held,  that  it  was  discretionary  with  the  ses- 
sions whether  they  would  peimit  the  appeal 
to  be  respited.  Beg.  v.  Eyre,  7  EL  &  BL  609;  26 
L.  J.,  M.  C.  121  ;  3  Jur.  (N.s.)  910  ;  5  W.  R.  532. 

Abandonment  of  Bate.] — Where  a  poor-rate 
has  been  made,  allowed,  and  published,  and  a 
party  has  appealed  against  it,  the  overseers  can- 
not abandon  it,  but  the  appellant  is  entitled  to 
have  the  rate  quashed  at  the  sessions.  Bex  y. 
Cambridge  JJ.,  2  A.  &  E.  370  ;  4  N.  &  M.  238  ; 
4  L.  J.,  M.  C.  8. 

Although  parish  officers  cannot  abandon  a 
poor-rate,  after  it  has  been  allowed  and  published, 
so  as  to  render  it  no  longer  a  subsisting  rate,  yet 
they  may  so  far  abandon  it  as  to  refuse  to  incur 
expense  in  supporting  it  on  appeal ;  and  they  have 
no  right,  as  matter  of  law,  independently  of  the 
discretion  of  the  justices,  to  have  the  expense  of 
contesting  such  an  appeal  allowed  them  in  their 
accounts.  Beg.  v.  Fouch,  1  G.  &  D.  585  ;  2  Q.  B. 
308;  11  L.  J.,  M.  C.  1. 

Eyidence— Bateable  Valne — Pnblic-honie.] — 

Upon  an  api^eal  to  quarter  sessions  by  the  tenant 
of  a  public-house  in  a  town  against  the  rateable 
value  put  upon  his  premises,  the  appellant's 
witnesses  cannot  be  cross-examined,  and  evidence 
in  chief  cannot  be  given  on  behalf  of  the  respon- 
dents, as  to  the  takings  of  the  appellant's  business, 
the  rateable  value  having  no  relation  to  the 
takings  of  the  ])articular  tenant,  but  being 
measureil  by  the  rent  which  might  be  expected  to 
be  obtained  in  the  market  for  that  public-house, 
having  regard  to  the  rent  paid  for  similar  public- 
houses  in  that  town.  Doddt  v.  Sonth  Shields 
Assessmeyit  Committee^  64  L.  J.,  Q.  B.  508 ;  [1895] 
2  Q.  B.  133  ;  14  R.  422  ;  72  L.  T.  645  ;  43  W.  B. 
532  ;  59  J.  P.  452— C.  A. 
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f.  AmendinflTf  Quashing-  and  Bednolng' 

Bate. 

Power  of  Amendment.] — On  appeal,  because 
particular  i)er6ons  are  or  particular  property  is 
omitted  in  the  rate,  the  sessions  ought  not  to 
quash  the  whole  rate,  but  should  amend  it  in 
such  particular.    Bex  v.  Ringtoood^  Cowp.  326. 

The  41  Geo.  3,  c.  23,  s.  1,  does  not  give  the 
court  of  king's  bench  power  of  amending  a  poor- 
rate,  as  such  statute  confines  the  amendment  to 
the  quarter  sessions.  Rt^x  v.  MiUon^  3  B.  &  Aid. 
112;  22R.  K,317. 

Contents  of  Bate  Book.]— When  the  sub- 


ject-matter of  a  rate  is  improperly  described  in 
a  rate-book,  the  rate  is  not  to  be  quashed  by 
striking  out  the  name  of  the  person  rat«d,  but 
amended  by  altering  the  description  of  the 
property  rated.  Reg,  or  Williams  v.  Bedmlntter 
Union.  45  L.  J.,  M.  C.  117 ;  1  Q.  B.  D.  603 ;  34 
L.  T.  795. 

Amendment  of  Bate  when  Fenon  Oyereharged.  ] 
— When  a  person  is  overcharged,  the  sessions  may 
relieve  him  on  appeal,  and  amend  the  rate,  by 
lessening  the  sum  assessed  on  him,  under  17 
Geo.  2,  c.  38,  s.  6.  Rex  v.  Che^hutU,  2  Term  Rep. 
623 ;  1  R.  R.  559. 

Qnaehing  Bate.] — The  court  will  not  quash  a 
poor-rate,  unless  it  is  unequal  upon  the  face  of  it. 
Rex  V.  Hardy^  Cowp.  579.  S.  P.,  Rex  v.  Tomlin- 
jum,  9  B.  &  C.  163  ;  4  M.  &  Ry.  169  ;  7  L.  J.  (0.8.) 
M.  C.  64. 

An  order  of  quarter  sessions,  made  on  an 
appeal  against  the  whole  of  a  poor-rate,  and 
directing  the  rate  to  be  quashed,  is  not  bad 
because  it  does  not  also  order  the  overseers  to 
make  a  new  rate,  under  17  Geo.  2,  c.  38,  s.  6. 
Reg.  V.  Ilampihire  JJ,,  33  L.  J.,  M.  C.  104 ;  9 
L.  T.  730  ;  12  W.  R.  441. 

Justices,  upon  appeal  from  a  rate  to  the  quarter 
sessions,  cannot  make  a  new,  but  only  quash  the 
subsisting  rat«.  Rex  v.  St.  Andrew's^  Holborn^ 
3  Burr.  1458. 

The  court  of  quarter  sessions  has  no  power  to 
quash  a  rate  for  a  defect  not  pointed  out  in  the 
notice  of  appeal,  though  apparent  on  the  face  of 
the  rate.  Rex  v.  Bramyard,  2  M.  &  Ry.  280  ;  8 
B.  &  C.  240  ;  6  L.  J.  (O.s.)  M.  C.  100. 

Validity  of  Order.]— An  order  of  sessions. 


quashing  a  rate,  upon  appeal  generally,  without 
assigning  any  reasons,  is  good.  Rex  v.  Cornwall 
JJ,,  4  Burr.  2102. 

Power  to  rednee  Bate.] — Where,  by  a  local 
act,  power  is  given  to  two  justices  to  relieve  an 
applicant  aggrieved  by  a  poor-rate,  they  have 
power  to  relieve  in  an  individual  case,  by  reducing 
the  amount  in  which  the  party  was  assessed, 
although  the  ground  upon  which  they  consider 
him  entitled  to  relief  is,  that  the  whole  rate  is 
made  according  to  an  erroneous  principle.  Rex 
V.  St.  Jamei,  We^ftiniruter,  4  N.  &  M.  252  ;  2  A.  &  E. 
241  ;  4  L.  J.,  M.  C.  15. 

Credit  for  Ezeeii  Payment.]  — Under  41  Geo.  3, 
c.  23,  s.  8,  if  a  rate  is  appealed  against,  and 
reduced,  but  the  party  rated  has,  during  the 
appeal,  paid  on  the  unreduced  assessment,  the 
parish  officers  may  in  subsequent  rates  credit 
him  for  the  excess  paid,  without  an  order  of 
sessions.  Reg.  v.  Parker,  7  El.  &  Bl.  155 ;  26 
L.  J.,  M.  C.  199  ;  3  Jur.  (N.8.)  771  ;  5  W.  R,  234, 
681. 


Payment  of  Qnathed  Bate.] — ^A  poor-rate  was 
made  in  January,  and  quashed  on  appeal,  but  was 
levied,  the  amount  to  be  taken  as  payment  on 
account  of  the  next  effective  rate  on  the  parish. 
The  next  effective  rate  was  made  in  June  ;  but, 
the  parish  being  in  want  of  money,  it  was 
arranged  between  the  ratepayers  generally  and 
the  overseers,  that  the  same  rate  should  be  levied 
in  full,  the  payments  of  the  quashed  rate  being 
allowed  in  the  collection  of  the  next  rate;  a 
rate  being  subsequently  made  in  October,  the 
overseers,  being  ap))rehensive  that  they  might  be 
surcharged  if  they  carried  out  this  arrangement, 
applied  for  a  distress  warrant  to  levy  the  October 
rate  in  full  against  an  occupant  of  a  house,  whose 
predecessor  hatl  paid  the  quashed  rate.  The 
justices  refused  to  issue  their  warrant  on  a  rule 
to  order  them  so  to  do : — Held,  by  Lord  Camp- 
bell, J.,  and  Wightman,  J.,  that  the  payment  of 
the  quashed  mte  was  to  be  taken  as  payment  on 
account  of  the  next  effective  rate,  which  was 
that  made  in  June,  and  could  not  be  taken  as 
payment.  By  Erie  and  Compton,  JJ.,  that  under 
i  the  circumstances  it  would  be  unjust  to  enforce 
the  payment  in  full,  and  that  the  court  in  its 
discretion  ought  to  refuse  to  make  the  order 
absolute.  R^.  v.  Xhiggton-on-lTuimet  J  J.,  El., 
Bl.  &  El.  259  ;  27  L.  J.,  M.  C.  199  ;  4  Jur.  (N.S.) 
759  ;  6  W.  R.  551. 

Becovery  of  Exceti  Payment.] — An  applica- 
tion for  an  order,  under  41  Geo.  3,  c.  23,  s.  8,  to 
refund  money  paid  for  a  poor-rate  after  it  has 
i  been  reduced  on  appeal,  must  be  made  to  the 
same  court  of  general  quarter  sessions  which 
heard  the  appeal,  or,  at  least,  to  that  court 
which  orderetl  the  rate  to  be  lowered.  Rex  v. 
St.  Petiir's.  York,  J  J.,  4  B.  &  Ad.  342  ;  1  N.  &  M. 
108  ;  2  L.  J.,  M.  C.  46. 

g*.  Ooata. 

Power  to  Order  and  Enforce.] — An  order  of 
sessions  dismissing  an  appeal  against  a  poor-rate, 
and  ordering  costs  to  be  paid  by  the  appellant 
to  the  respondent,  was  removed  into  the  queen's 
bench,  and  execution  was  issued  thereon,  under 
12  &  13  Vict.  c.  45,  s.  18  :— Held,  that  the  order 
was  valid,  because  s.  18  did  not  take  away  the 
power  of  awarding  costs  given  by  17  Geo.  2, 
c.  38,  8.  4,  but  gave  an  additional  remedy  for 
enforcing  the  order.  Reg.  v.  Huntley,  3  EL  &  Bl. 
172 ;  2  C.  L.  R.  246  ;  23  L.  J.,  M.  C.  106 ;  18 
Jur.  745. 

If  a  person  gives  notice  of  his  intention  to 
appeal,  but  does  not  enter  his  appeal,  the  sessions 
cannot  award  costs  to  the  other  party  under 
17  Geo.  2,  c.  38,  s.  4.  Rex  v.  Euex  J  J.,  8  Term 
Rep.  583. 

I  Whei*e  an  appeal  was  entered  at  the  Mid- 
summer, and  respited  until  the  Michaelmas 
'  sessions,  and  then  further  respited,  at  the 
instance  of  the  appellant,  till  the  Epiphany 
sessions,  four  days  previously  to  which  the 
respondents  gave  notice  that  they  would  not 
oppose  the  appeal,  and  it  was  accordingly 
allowed  without  opposition : — Held,  that  the 
appellant  was  entitled  to  costs  as  upon  an 
appeal  which  had  been  heard  and  determined, 
within  17  Geo.  2,  c.  38,  s.  4.  Rex  v.  Ckustan,  4 
D.  &  R.  445. 

Where  an  appeal  is  entered,  and  the  appellant 
does  not  appear  to  support  his  appeal,  the 
sessions  have  power  to  hear  the  appeal,  and 
make  an  order  for  the  respondent's  costs  on  the 
appellant.    Rex  v.  Esgex  JJ.,  1  D.  P.  C.  539. 
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On  an  appeal  being  entered  and  abandoned, 
the  respondents  are  entitled  to  costs  under 
17  Geo.  3,  c.  38,  s.  4,  up  to  the  time  of  abandon- 
ment.   Holloway^  Ejp  parte,  1  D.  P.  C.  26. 

Hon-appearanoe — ^Aisetsment  Committee 

Bespondents.] — Where  an  assessment  committee, 
which  has  been  served  with  notice  of  appeal  as 
a  respondent,  does  not  appear  at  the  hearing  of 
the  appeal  at  quarter  sessions,  an  order  for  costs 
cannot  be  made  against  it.  Beg,  v.  Salop  JJ., 
60  J.  P.  5.52. 


Appearanoe— Cement  ef  QuardianB.] — 


An  assessment  committee  of  a  union  are  not 
entitled  to  costs  incurred  by  them  in  respect  of 
their  appearance  as  respondents  unless  the  con- 
ditions precedent  imposed  by  s.  2  of  the  Union 
Assessment  Committee  Amendment  Act,  1864, 
have  been  fulfilled  and  the  consent  of  the 
guardians  of  the  union,  after  notice  has  been 
sent  to  every  guardian  to  so  appear,  has  been 
first  obtained.  WeH  Ham  Union  v.  Eit^ex  JJ., 
65  L.  J.,  M.  C.  231  ;  [1896]  A.  C.  443  ;  75  L.  T. 
1  ;  60  J.  P.  756— H.  L.  (E.) 

Agricaltural  Batee  Aet,   1896.]— The 


occupier,  being  entitled  to  be  heard  at  quarter 
sessions,  will  be  heard  on  appeal  to  the  High 
Court,  but  will  not  be  allowed  costs,  as  only  one 
set  will  be  allowed.  Worthing  Oterseers  v. 
Richmond,  77  L.  T.  161  ;  61  J.  P.  710. 

Order  for  Taxed  Coits.] — Upon  the  hearing  of 
an  ap])eal  against  a  poor-rate  for  a  parish  within 
a  union,  at  borough  sessions,  the  recorder 
decided  that  the  rate  should  be  amended  with 
costs.  The  costs  were  not  then  taxed  ;  and  at 
the  sessions  following,  the  deputy  recorder  made 
an  order  for  the  amount  of  the  taxed  costs,  he 
being  at  the  time  a  ratepayer  within  another 
of  the  parishes  in  the  same  union  : — Held,  that 
the  order  for  costs,  being  a  judicial  act,  was  void, 
on  the  ground  that  the  deputy  recorder  was 
interested  in  the  matter  of  the  appeal.  Reg,  v. 
Cambridge  (^Recorder),  8  El.  &  Bl.  637  ;  27  L.  J., 
M.  C.  160  ;  4  Jur.  (N.s.)  3.S4  ;  6  W.  R.  80. 

When  a  rate  was  quashed  with  costs,  and  the 
costs  having  been  subsequently  taxed,  the  order 
for  them  was  made  at  an  adjourned  session : — 
Held,  that  the  order  was  good.  Reg,  v.  Hamp- 
shire  JJ.,  33  L.  J.,  M.  C.  104  ;  9  L.  T.  730 ;  12 
W.  R.  441. 

Against  Oyerieere  —  Change  of  Overeeers 
meanwhile.]— A  poor-rate  was  made  in  Septem- 
ber, 1858.  An  appeal  against  the  rate  at  the 
January  sessions,  in  1859,  was  adjourned,  on  the 
application  of  the  respondents,  until  the  April 
sessions ;  and  it  was  ordered  that  the  respon- 
dents should  pay  full  costs  to  that  time  to  the 
appellants.  At  the  April  sessions  the  respondents 
did  not  appear,  and  the  quarter  sessions  quashed 
the  rate,  and,  reciting  the  order  of  January  as 
to  costs,  ordered  full  costs  to  be  paid  to  the 
appellants  "  by  the  respondents."  In  December 
the  appellants  applied  for  payment  of  the  costs, 
and  the  casts  not  being  paid,  in  March,  1860, 
they  obtained  an  ortler  of  a  judge  to  remove 
the  onler  for  the  purpose  of  enforcing  it.  The 
overseers  who  made  the  rate,  and  were  the 
respondents  in  the  appeal,  went  out  of  oflSce  on 
the  29th  March,  1859,  and  new  overseers  were 
appointed.  On  an  application  to  set  aside  the 
order  of  sessions  and  the  order  of  the  judge  on 
the  ground  that  the  existing  overseers  were  not 


parties  to  the  appeal,  and  therefore  not  liable  to 
the  costs,  the  court  refused  the  application,  both 
orders  being  good  on  the  face  of  them.  Fletton 
Overseers,  Ex  parte,  2  El.  &  El.  712  ;  29  L.  J., 
M.  C.  205 ;  6  Jur.  (N.8.)  822  ;  2  L.  T.  174 ;  8 
W.  R.  432. 

Order  of  Beferenee— Joriediction.]  —  On  an 

appeal  against  a  poor-rate,  the  sessions  ordereil 
the  appeal  to  be  entered  and  respited,  and 
referred  the  matter  in  dispute  to  an  arbitrator 
under  12  &  13  Vict.  c.  45,  s.  13,  the  order  of 
refei'ence  being  silent  as  to  costs.  The  appeal 
was  regularly  adjourned  from  sessions  to  sessions 
until  the  arbitrator,  having  duly  heard  the 
parties  to  the  appeal,  made  his  award,  whereby 
he  adjudged  that  the  api)eal  should  be  dismissed 
with  costs  as  against  the  appellants.  The  court 
of  queen's  bench,  at  the  instance  of  the  appel- 
lants, directed  that  the  awaixi  should  be  referred 
back  to  the  arbitrator,  and  that  he  should  amend 
that  part  of  it  relating  to  the  costs,  inasmuch  as 
the  order  of  sessions  referring  the  appeal  to  his 
arbitration  gave  him  no  jurisdiction  over  them. 
The  arbitrator,  having  amended  his  award 
accordicgly,  the  sessions  ordered  the  same  to 
be  entered  as  the  judgment  of  the  court,  but 
refused  to  add  to  their  judgment  that  the  appel- 
lants should  be  ordered  to  pay  to  the  respon- 
dents their  costs  of  the  appeal : — Held,  that  the 
sessions  were  right  in  so  refusing  to  add  to  their 
judgment ;  that  their  duty  was  ministerial  only, 
and  that  the  award  was  a  judgment,  and  not 
merely  a  report ;  that  the  reference  was  under 
12  &  13  Vict.  c.  45,  s.  13,  which  did  not  give  to 
any  sessions  holden  subsequently  to  that  at 
which  the  order  of  reference  was  made  jurisdic- 
tion over  the  costs  of  the  reference.  iZrt/.  v. 
Middlesex  J  J.,  West  London  Extension  Ry,  v. 
Fulham  Assessment  Committer,  40  L.  J.,  M.  0. 
109  ;  L.  R.  6  Q.  B.  220  ;  24  L.  T.  131 ;  19  W.  R. 
744. 


Coiti  Payable  by  Aiseiement  Committee 


— ^Aotion  for.] — An  assessment  committee  being 
respondents  in  an  appeal  against  a  poor-rate,  an 
agreement  was  entered  into  which  wvi&  expressed 
to  be  made  between  the  appellants  and  the 
assessment  committee  for  and  on  behalf  of  the 
guardians,  and  was  signed  by  the  chairman  of 
committee,  by  which  the  rateable  value  of  the 
subject-matter  of  the  rate  was  referred  to  arbitra- 
tion, the  costs  of  the  reference  and  award  to  be 
in  the  discretion  of  the  arbitrators.  The  award 
was  in  favour  of  the  appellants,  and  directed 
the  "  other  party  "  to  pay  the  appellants*  costs  of 
the  reference  and  the  costs  of  the  award : — Held, 
that  an  action  against  the  chairman  and  vice- 
chairman  of  the  committee  would  not  lie  to 
recover  these  costs.  Leicester  Waterworks  Cb. 
v.  Barrow  Union,  48  L.  J.,  M.  C.  41  ;  4  Q.  B.  D. 
18  ;  39  L.  T.  624  ;  27  W.  R.  364. 

Coiti  of  Arbitration — <*8nch  Coits  as  they 
may  be  entitled  to."]  —  Upon  a  poor-rate 
appeal  to  quarter  sessions  there  was  a  refer- 
ence to  arbitration  under  12  &  10  "Vict.  c.  45, 
and  the  respondents  succeeded.  The  quarter 
sessions  made  an  order  for  "  such  costs  as  they 
might  be  entitled  to,"  and  they  claimed  the  costs 
of  the  p'-bitration.  The  clerk,  however,  deeming 
those  oi.«its  not  ^^^thin  the  statute  declined  to 
tax  them  ;-  'aid.  that  mandamus  could  not  go 
to  the  sessii  to  hear  and  determine  the  appli- 
cation for  tixose  costs,  as  it  could  not  be  put  as  a 
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case  in  which  they  had  declined  jurisdiction,  nor 
as  a  case  in  which  they  were  clearly  wrong. 
Sheffield  Oas  Co.  v.  S/ieffidd  Overteertj  12  Jur. 
<N.8.)  162. 

Qnsere  whether  the  respondents  are  entitled  to 
costs  of  arbitration.    lb. 


Award  Silent  m   to  Costs.]  —  On  an 


appeal  at  quarter  sessions  against  a  poor-rate,  an 
oraer,  under  12  &  13  Vict.  c.  45,  s.  13,  was  made 
by  consent,  respiting  the  appeal,  in  order  that 
the  opinion  of  the  court  of  queen's  bench 
might  be  taken  to  ascertain  the  principle  on 
which  the  property  should  be  rated  ;  and  when 
that  was  ascertained,  the  matter  should  be 
referred  to  an  arbitrator,  to  certify  whether  the 
appellants  had  been  rated  properly.  The  order 
was  silent  as  to  costs,  and  tne  case  was  respited 
from  sessions  to  sessions.  The  court  having  laid 
c)own  the  principle  on  which  the  property  should 
be  rated,  the  arbitrator  found  that  the  appellants 
had  not  been  rated  too  high  : — Held,  that  a  sub- 
sequent court  of  quarter  sessions  had  no  power 
to  allow  the  respondents  the  costs  of  the  refer- 
ence and  award.  Reg.  v.  Yorkthire^  W.  R.,  JJ., 
6  B.  &  S.  531 ;  12  Jur.  (N.S.)  162. 

Enforcing  Order — ^Validity.] — ^When,  upon  an 
appeal  to  the  sessions  against  a  poor  rate,  the 
court,  under  12  k  13  Vict.  c.  45,  s.  5,  directs  the 
party  against  whom  it  is  decided  to  pay  to  the 
other  party  his  costs,  such  costs  are  to  be 
recoverod  in  the  manner  pointed  out  by  11  &  12 
Vict.  c.  43,  s.  27,  and  an  order  of  sessions,  direct- 
ing such  costs  to  be  paid  to  the  clerk  of  the  peace, 
to  be  by  him  paid  over  to  the  party  entitled  to 
them,  is  good.  Gay  v.  Matthews^  4  B.  &  S.  425  ; 
33  L.  J.,  M.  C.  14  ;  9  Jur.  (N.S.)  716  ;  8  L.  T.  674  ; 
11  W.  R.  922— Ex.  Ch. 


h.  Beserved  Oasea. 

Power  to  State.]— The  20  &  21  Vict.  c.  43,  s.  2, 
does  not  apply  to  the  hearing  of  an  appeal 
against  a  poor-rate  at  special  sessions,  and  the 
magistrates  sitting  at  such  sessions  have  no 
power  to  state  a  case  for  the  opinion  of  the 
court  upon  a  point  of  law  raised  on  such  an 
appeal ;  but  the  case  should,  if  necessary,  be 
stated  under  12  &  13  Vict.  c.  45,  s.  11.  Wieeler 
V.  Burmington,  Overseers^  29  L.  J.,  M.  C.  175,  n. ;  6 
Jur.  (N.8.)  698  ;  2  L.  T.  171  ;  8  W.  R.  412. 

Bight  to  Begin.] — According  to  the  practice 
of  the  court  of  exchequer,  on  appeals  upon 
cases  stated  under  12  &  13  Vict.  c.  45,  s.  11, 
the  respondent  is  entitled  to  begin.  Liverpool 
Library  v.  Liverpool  Gfrporationj  5  H.  &  N. 
526. 

Juriediction  of  Court.] — The  court  is  not  pre- 
cluded, by  the  sessions  stating  in  the  case 
"that  the  party  rated  is  the  occupier,*'  from 
examining  into  the  propriety  of  that  conclusion, 
if  the  sessions  also  state  all  the  circumstance^^ 
of  the  case,  and  desire  to  have  the  opinion  of  the 
court  upon  ^h*^  whole.  Rex  v.  Fieldj  5  Term  Rep. 
687. 

Alternative     Findingi  —  Arbitration.]  —  A 

special  case  stated  by  an  arbitrator  upon  an  appeal 
against  an  assessment  to  poor-rates  set^ '  ut  two 
alteraative  modes,  neither  contra'?'^  to 'Taw,  for 
ascertaining  the  value  of  the  tene:  'ts  assessed: 
— Held,  that  the  arbitrator  must  .  ^d  the  facts 
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affirmatively,  and  not  in  the  alternative.  Case 
remitted  to  be  restated.  North  and  South 
Western  Juncti^m  Ry.  v.  Breniford  Uni&n^  58 
L.  J.,  M.  C.  95 ;  13  App.  Cas.  692 ;  60  L.  T. 
274— H.  L.  (E.) 


n.    OOX7KTT    &ATBS. 

A.  JURISDICTION. 

Borough  and  County  Jnitioee.] — ^A  charter 
granting  jurisdiction  to  borough  justices  over 
a  district  not  within  the  borough,  without  words 
of  exclusive  jurisdiction,  does  not  exclude  the 
county  justices  from  rating  the  district  to  a 
county  rate.  Bates  v.  Winstanley^  4  M.  &  S. 
429. 

Parish  in  two  Counties.  ]— Before  1856,  Deep- 
ing St.  Nicholas  was  extra-parochial,  and  for 
secular  purposes  was  situate  partly  in  H.  county 
and  partly  in  K.  county.  In  that  year  an  act 
was  passed  which  provided  that  Deeping  St. 
Nicholas  should  form  a  parish  and  be  deemed  to 
be  altogether  in  H.,  and  that  the  laws  for  the 
time  being  in  force  for  the  relief  and  employment 
of  the  poor  in  England  should  be  executed  and 
put  in  force  within  the  said  parish  in  like  manner 
as  in  other  parishes  ;  but  a  proviso  was  added  that 
the  county  rate  should  continue  to  be  paid 
and  payable  to  the  respective  treasurers  of  the 
said  rates  for  K.  and  H.,  within  which  the  lands 
were  situated.  The  guardians  of  the  union  in 
which  the  parish  was  situated  received  precepts 
for  county  rates  from  the  county  councils  of  H. 
and  K.,  and  issued  a  precept  to  the  church- 
wardens for  rates,  including  the  county  rate. 
The  plaintiff  claimed  that  the  county  rates  for 
H.  and  E.  ought  not  to  be  paid  by  a  rate  levied 
equally  on  the  whole  parish,  but  that  each  part 
of  the  parish  should  pay  its  respective  snare 
to  its  own  county  ; — Held,  that  the  County 
Rates  Act,  1852,  was  incorporated  in  the  act  of 
1856,  and  that  s.  34  of  the  former  act  applied  ; 
that  the  rating  powers  of  the  respective  justices 
were  preserved  by  the  proviso  ;  and  that  each 
part  of  the  parish  must  pay  the  county  rate 
only  of  the  county  in  which  it  was  situated. 
AtU'Oen.  V.  Deeping  St.  Kichol-as^  62  L.  J.,  Ch. 
188  ;  68  L.  T.  278  ;  57  J.  P.  196. 

In  what  Cases — Hew  Oaol.] — Under  4 

Geo.  4,  c.  64,  two  justices  of  a  town,  and  county  of 
a  town,  mentioned  in  Schedule  A.  to  that  act,  may 
rate  the  inhabitants  for  rebuilding  the  gaol  of 
such  town  and  county  on  a  new  site.  Thompson 
V.  Raikes,  1  A.  &  E.  863. 

When  a  presentment  has  been  made  as  to  the 
propriety  of  changing  the  site  of  a  gaol,  and  the 
justices  in  sessions  have  taken  such  presentment 
into  consideration,  giving  the  notices  required  by 
4  Geo.  4,  c.  64,  s.  45,  and  have  resolved  that  the 
site  ought  to  be  changed,  such  justices  may  at 
their  next  sessions  confirm  the  resolution,  and 
contract  for  building  the  new  gaol,  without 
having  given  fresh  notices.    2  b. 

Under  4  Geo.  4,  c.  64,  s.  68,  the  justices  of  a 
town  and  county  might  have  power  to  raise 
money  on  the  inhabitants  in  general  for  the  pur- 
poses of  building  a  gaol,  though  other  persons 
might  have  been  liable  at  the  time  of  passing 
the  act,  and  might  continue  liable  to  the  expense 
of  repairing  and  maintaining  such  gaol.  Rex 
V.  Kingston-upon-Hull  JJ.^  1  A.  &  E.  880. 
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B.  LIABILITY  OF  BOROUGH. 


Borough  meaning  County.] — A  borough  was 
incorporated  'bj  royal  charter  and  had  a  separate 
commission  of  the  peace,  with  a  non-intro- 
mittant  clause,  and  held  a  separate  court  of 
quarter  sessions.  It  had  never  contributed  to  or 
paid  the  rates  for  the  county  at  large.  Sessions 
nad  be^i  i-egularly  held  by  the  borough  justices, 
but  the  only  business  done  was  the  presentment 
of  nuisances.  Offendei's  were  sent  to  the  county 
gaol  for  trial  at  the  assizes  or  county  sessions, 
and  the  cost  of  maintaining  such  offenders  had 
been  sometimes  paid  by  the  corporation  out  of 
the  borough  poor-rate : — Held,  that  the  borough 
fell  within  the  meaning  of  the  word  county  in 
16  &  16  Vict.  c.  81,  B.  51,  and  that  although  no 
rates  in  the  nature  of  county  rates  had  been 
levied  In  the  borough,  there  was  no  reason  why 
they  should  not  be  levied,  and  that  therefore  the 
borough  was  not  liable  to  be  assessed  to  the  rate 
for  the  county  at  large.  Bsg,  y.  Ifia^  Looe^  3 
B.  &  S.  20  ;  81  L.  J.,  M.  C.  245  ;  8  Jur.  (N.8.) 
1128  ;  6  L.  T.  748  ;  10  W.  R.  866. 

Borough  with  Boparate  Quarter  Seeeioni.] — 

B.,  an  ancient  borough,  situate  in  a  county,  IukI, 
as  was  found  in  an  inquisition  in  the  reign  of 
Edward  I.,  "a  gallows,  pillory,  and  tumbril, 
pleas  of  withernam,"  &c.  By  a  charter  of 
James  I.,  the  mayor,  burgesses,  and  recorder 
should  thenceforth  be  justices  of  the  peace 
therein,  with  full  power  and  authority  to  inquire 
oonoeming  whatsoever  trespasses,  misprisions, 
and  other  minor  offences,  which  might  be 
inquired  into  before  any  justices  of  the  peace  in 
any  county,  so,  nevertheless,  that  they  do  not  in 
any  manner  proceed  to  the  determination  of  any 
treason,  murder,  or  felony,  or  of  any  other 
matter  touching  the  loss  of  life  or  limb.  There 
were  also  a  grant  and  confirmation  "  of  the  same 
and  similar  courts  of  record,  customs,  liberties, 
priyileges,  franchises,  immunities,"  &c.,  which  the 
borough  had  heretofore  holden  and  enjoyed. 
The  lx>rough  justices  had  always  held  qmuier 
sessions,  and  tried  felonies  and  misdemeanors  to 
the  same  extent  and  in  the  same  manner  as  the 
iustices  of  the  county,  and  the  latter  justices 
had  never  interfered  in  any  manner  within  the 
limits  of  the  borough,  which  also  maintained  its 
own  police : — Held,  that  the  borough,  in  the 
absence  of  a  non-intromittant  clause,  the  exist- 
ence of  which  could  not,  under  the  circum- 
stances, be  Inferred,  was  liable  to  be  assessed  to 
the  county  rate,  under  15  &  16  Vict.  c.  81,  and 
also  to  the  police  rate.  Were  v.  Devon  (jOlerk 
of  the  Peaceye  B.  &  S.  7  ;  34  L.  J.,  M.  C.  47  ; 
11  Jur.  (N.8.)  322;  11  L.  T.  626;  13  W.  B. 
313. 

Under  5  &  6  Will.  4,  c.  76,  ss.  112,  117,  when  a 
borough,  which  before  that  statute  was  contribu- 
tory to  the  county  rate,  is  incorporated,  and 
receives  the  grant  of  a  separate  court  of  quarter 
sessions,  it  remains  contributory  to  the  county 
rate  as  to  all  expenses,  except  the  costs  in  regard 
to  prisoners  tried  at  the  county  assizes  ;  it  l:«ing 
provided  by  s.  113,  that  it  shall  pay  all  the  costs 
in  regard  to  prisoners  committea  from  it  for  trial 
there.  Beg.  v.  miton,  13  Jur.  1093.  See  12  k, 
13  Vict.  c.  82. 

Under  5  &  6  WiU.  4,  c.  76,  s.  117.  a  borough 
having  a  separate  court  of  quarter  sessions  is  not 
exempt  from  contributing  a  proportion  of  the 
money  expended  by  the  county  in  the  purchase  of 
a  gaol  pursuant  to  the  provision  of  a  particular 


statute.    Birminghum  Corporation  v.  Beg,,  10 
Q.  B.  116  ;  18  L.  J.,  M.  C.  176— Ex.  Ch. 

The  parish  of  B.  was  subject  to  the  jurisdiction 
of  quarter  sessions  of  S.,  but  not  to  those  of  the 
county  in  which  it  was  situate.  In  1878  B.,  with 
a  part  of  the  county  called  the  "  added  area  ** 
was  put  under  commissions  for  paving,  &c.,  by  a 
local  act,  which  provided  that  if  a  charter  were 
granted  to  the  whole  district,  the  quarter  sessions- 
of  S.  should  ^ve  jurisdiction  over  the  "  added 
area,"  and  that  the  "  added  area  "  should  cease 
to  be  liable  to  county  rates.  In  1884  a  charter 
was  granted,  which  incorporated  the  whole 
district  as  the  borough  of  R. : — Held,  that  the 
borough  of  R.  was  a  borough  having  a  separate 
court  of  quarter  sessions,  and  that  the  "  added 
area  '*  was  no  longer  liable  to  county  rates.  A 
separate  court  of  quarter  sessions  in  s.  150  of  the 
Municipal  Corporations  Act,  1882,  means  a 
court  separate  from  that  of  the  county.  St. 
Lawrence  Oreneen  v.  Kent  JJ.j  51  J.  P.  262. 

Pariihes  partly  Within  and  partly  inthont 
Borough.]— The  15  &  16  Vict.  c.  81,  ss.  32,  34  and 
35,  which  provide  for  the  collection  of  the 
county  rate  in  parishes  situate  partly  within 
boroughs  and  partly  without,  apply  only  to- 
boroughs  "not  su|:)ject  to  contribute  to  the 
county  rate  ; "  and  therefore,  where  a  parish  i» 
situate  partly  within  a  borough  which  contri- 
butes to  the  country  rate,  a  separate  rate  towards 
the  expenses  of  the  county  police  cannot  be  made 
upon  tne  part  without  the  borough,  though  the 
part  within  it  is  governed  by  a  local  act,  under 
which  police  constables  are  appointed  and  paid. 
Beg.  V.  Huddertfidd  Otereeers,  1  B.  &  S.  961 ; 
31  L.  J.,  M.  C.  131 ;  8  Jur.  (N.S.)  697  ;  7  L.  T. 
157;  low.  R.  351. 


Xain  Boadi.] — By  a  local  act.  passed  in 


1874,  the  limits  of  the  borough  of  Middlesborough 
were  extended,  and  all  lands,  &c.,  within  the 
extended  area,  and  all  persons  in  respect  of  the 
same,  were  exempted  "from  all  county  rates, 
save  only  in  respect  of  the  purposes  for  which 
any  county  rates  are  now  leviable  within  the 
existing  borough  ;  **  and  the  act  further  provided 
that  the  urban  sanitary  authority  should  be 
liable  to  the  maintenance  and  repair  of  all 
streets  and  roads  being  public  highways  withia 
the  extended  area,  and  that  the  inhabitants- 
should  not,  in  respect  of  any  lands,  &c.,  within 
that  area,  be  liable  to  any  payment  in  respect 
of  the  making  or  repairing  of  any  highway 
beyond  the  limits  thereof.  At  the  time  of  the 
passing  of  the  act  general  county  rates  were 
leviable  within  the  existing  borough  for  all 
purposes  for  which  general  county  rates  could 
be  levied  in  any  part  of  the  riding,  but  those 
purposes  did  not  include  the  maintenance  of  any 
main  or  other  roads  outside  the  limits  of  the 
borough.  By  s.  13  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  any  road  which 
has  ceased  to  be  a  turnpike-road  in  manner 
described  by  the  act,  shall  be  deemed  to  be  a 
"  main  road,"  and  one  half  of  the  expense  incurred 
by  the  highway  authority  in  the  maintenance  of 
such  road  shall,  as  to  every  part  thereof  within 
any  highway  area,  be  contributed  out  of  the 
county  rate : — Held,  that  the  provisions  of  the 
local  act  did  not  exempt  the  inhabitants  of 
the  extended  area  of  the  borough  from  liability 
to  pay  county  rates,  under  s.  13  of  the  Highways- 
and  Locomotives  (Amendment)  Act,  1878,  in 
respect  of  the  maintenance  of  main  roads  out- 
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side  the  limits  of  the  extended  area.  Middlet- 
horifv/fh  Orerteen  v.  Yarkthire  JJ,^  12  Q.  B.  D. 
239  :  32  W.  R.  671. 


Highways.] — By  a  local  act,  power  was 


given  to  the  mayor,  aldermen,  and  burgesses  to 
make  and  levy  "a  highway  rate  upon  the 
occupiers  of  all  messuages,  houses,  &c.,  lands, 
tenements,  and  hereditaments  within  the  borough, 
when  sewered  and  otherwise  completed,  and 
such  of  the  present  and  future  streets  as  shall 
from  time  to  time  be  declared  public  highways 
as  aforesaid,  and  the  main  sewers  under  »the 
same."  The  borough  consisted  of  a  part  of  one 
of  the  four  divisions  of  the  parish  of  Ashton- 
under-Lyne,  and  the  whole  of  another  of  such 
divisions,  the  latter  being  subdivided  into  two 
districts ;  and  before  the  passing  of  the  act  each 
of  such  districts  separately  maintained  its  own 
highways  and  had  its  own  surveyor.  The  greater 
part  of  one  district  was  a  county  district.  After 
the  passing  of  the  act  the  mayor,  &c.,  acting  as 
surveyor,  laid  a  rate  on  each  rateable  proj^erty 
within  each  of  the  districts  exclusively  for  the  i 
repair  of  such  highways  within  them  as  had  not ' 
been  sewered,  drained,  levelled-,  paved,  flagged, 
and  otherwise  completed,  to  the  satisfaction  of 
the  mayor,  &c. : — Held,  that  under  the  local  act, 
taken  in  connection  with  10  &  11  Vict.  c.  34, 
ss.  48,  49,  the  mayor,  aldermen,  and  burgesses 
of  the  borough  were  emjwwered  to  make  two 
general  rates  within  the  borough,  one  for  the 
repair  of  the  urban  streets  within  the  local  act. 
and  the  other  for  the  repair  of  the  usual  ways 
not  within  that  act.  and  therefore  that  the  rate 
was  bad.  Reg,  v.  Slater,  18  Q.  B.  398  ;  21  L.  J., 
M.  C.  185  ;  16  Jur.  992. 

Highway  Bate*.]— iS^*?  Way. 


€,  PERSONS  AND  PROPERTY  LIABLE. 

Connty  Oaol.]  —  By  local  acts,  improvement 
commisssiouers  were  appointed  to  act  in  and  for 
a  town  in  a  county,  and  were  authorised  to  levy 
annually  within  the  town,  for  the  puq)08es  of 
the  act,  a  certain  rate  upon  all  gaols  situated 
within  the  town.  A  subsc'iuent  local  act,  after 
reciting  that  it  was  expetlient  that  the  county 
should  be  relieved  and  exonerated  from  any 
taxes  in  respect  of  any  of  the  gaols  of  the 
county,  enacted  that  "  no  rate,  tax,  or  assess- 
ment whatsoever,  parliamentary  or  parochial, 
should  be  raised,  assessed,  or  levied  on,  or  be 
payable  by,  the  county  for  or  on  account  of  the 
gaols,  or  any  or  either  of  them"  : — Held,  that 
this  latter  act  exempted  a  county  gaol,  situated 
in  the  town,  from  assessment  to  the  annual  rate 
leviable  by  the  improvement  commissioners. 
Reg.  V.  Kent  JJ.,  2  El.  &  El.  91 1  ;  29  L.  J.,  M.  C. 
19i  ;  6  Jur.  (N.8.)  894  ;  2  L.  T.  353  ;  8  W.  R. 
496. 

By  an  act  ])assed  for  the  purpose  of  keeping 
the  streets  of  a  town  in  repair  and  lighted,  a  sum 
was  to  be  assessed  upon  all  halls,  gaols,  church- 
yards, &c.,  within  the  town,  "  for  every  yard 
running  measure  of  the  length  in  front  of  such 
halls,  gaols,'*  &c. : — Held,  that,  notwithstanding 
the  4  Geo.  4,  c.  64,  s.  48,  the  county  gaol  was 
liable  to  the  payment  of  the  rate,  and  that  every 
part  of  the  building  which  abutted  on  a  public 
street  was  to  be  included  in  the  measurement. 
Bed  9  J  J,  V.  Bedford  CommiMionen^  7  Ex.  658  ; 
21  L.  J.,  M.  C.  224. 


Unoeonpied  Houses.!— By  15  &  16  Vict. 

c.  81,  8.  2,  the  basis  or  standard  for  the  county 
rate  is  to  be  founded  and  prepared  according  to 
the  full  and  fair  annual  value  of  the  pro))erty 
rateable  to  the  relief  of  the  poor  in  evei^  parish 
within  the  county  :  —  Held,  that  unoccupied 
houses  capable  of  being  rated  were  to  be  included 
in  the  valuation.  £eg,  v.  Uammersmith,  7 
W.  R.  524. 

Tenants    in  Ancient  Demesne.]  —  The 

exemption  of  tenants  in  ancient  demesne  from 
parliHmentary  taxes  and  tallages  is  limited  to 
taxes  granted  by  parliament  to  the  crown,  and 
does  not  extend  to  local  taxation  levied  under 
the  authority  of  an  act  of  parliament  u)X)n  and 
for  the  benefit  of  particular  j)ortions  of  the  com- 
munitv.  Tenants  in  ancient  demesne  are  not 
therefore,  as  such,  exempt  from  payment  of 
county  rates.  Reg.  v.  Aylerford,  2  El.  &  El.  538 ; 
29  L.  J.,  M.  C.  83  ;  6  Jur.  (N.8.)  297  ;  1  L.  T. 
328  ;  8  W.  R.  185. 

Xode  of  Aiiessment — Fariih  travened  by 
Canal.] — A  local  act  enacted  that  a  canal  com- 
pany snould  be  rated  to  all  parliamentary  and 
l)arochial  taxes  and  assessments  for  its  lands 
and  buildings  in  the  same  proportion  as  other 
lands  and  buildings  lying  near  should  be  rated, 
and  as  the  lands  and  buildings  of  the  company 
would  be  rateable  if  they  were  the  property  of 
individuals  in  their  natural  capacity  :— Held, 
that  a  parish  in  Buckinghamshire  was  to  be 
assessed  to  the  county  rate  on  an  estimate  in 
which  the  company's  lands  and  buildings  were 
assessed  as  directed  by  the  statute.  Reg.  v. 
Aylefthunj-with-  Walton,  9  Q.  B.  261  ;  4  Railw. 
Gas.  315. 


Equality  of  Bates.]  — Where    before 


12  Geo.  2,  c.  29,  the  county  rates  had  been 
assessed  upon  the  entire  district  or  place  of 
Hartishead-with-Clifton,  but  the  two  townships 
of  H.  and  C.  separately  maintained  their  own 
poor,  and  were  used  to  contribute  towards  the 
county  rates  in  certain  fixed  proportions  between 
themselves  ;  yet,  as  that  statute  only  establishes 
the  accustomed  proportions  of  contributions  to 
the  county  rates  as  between  the  entire  districts 
which  were  before  assessed  to  such  rates  within 
the  limits  of  the  respective  counties,  and  does 
not  meddle  with  the  proportions  which  had  been 
used  to  be  observed  as  between  the  subdivisions 
of  those  districts,  this  case  was  held  to  fall 
within  the  third  section,  which  provides  that, 
where  there  is  no  poor-rate  in  the  parish,  town- 
ship, or  place  assessed  to  the  county  rates  (by 
which  must  be  understood  no  entire  poor-rate 
co-extensive  with  the  place  or  district  assessed  to 
the  county  rates),  the  connty  rates  shall  be 
raisetl  by  the  petty  constables  in  such  manner 
as  by  law  the  poor-rate  is  to  be  assessed  and 
levied,  that  is,  by  an  equal  rate  on  all  the 
inhabitants.  Rrx  v.  Yorkshire,  M\  R.,  J  J.,  12 
East,  117.  And  see  Ret  v.  Avsten,  D.  &  R., 
N.  P.  C.  24. 


D.  PURPOSE  OF  RATES. 

Legal  Prooeedings.] — If  a  fine  is  imposed  on 
a  county  which  the  justices  at  the  sessions  think 
illegal,  they  may  order  the  treasurer  to  defray 
the  expenses  of  litigating  the  question  out  of  the 
county  stock.  Rej;  v.  Ugsex,  4  Term  Rep.  591 ; 
'  2  R.  R.  470. 
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But  they  cannot  order  the  costs  of  a  prosecu- 
tion for  a  misdemeanour  carried  on  under  the 
direction  of  magistrates  to  be  allowed  out  of  the 
county  rat«s.  Rex  v.  YorhtUire^  W.  R.,  JJ.^ 
7  Term  Rep.  377.    • 

Bopaymant  of  Loam.] — An  order  of  sessions 
for  assessing  and  levying  a  specific  sum  of  mouev 
to  enable  a  county  treasurer  to  repay  persons 
who  had  advanced  money  for  county  purposes, 
on  the  credit  of  the  county  rates,  is  bad  on  the 
face  of  it,  inasmuch  as  it  is  a  rate  to  reimburse, 
which  the  sessions  have  no  authority  to  make. 
Rex  V.  FlintMre  JJ.,  o  B.  &  Aid.  761  ;  1  D.  &;  R. 
470 ;  24  R.  R.  548.  S.  P.,  Rex  v.  FlhUMre  JJ., 
2  D.  &  R.  843. 

Damagoi  for  Slot — Ezemption.] — By  a  local 
act  for  raising  21,000^.  to  pay  the  damages 
recovered  of  a  hundred  for  the  partial  desti-uc- 
tion  of  Nottingham  Castle  by  rioters,  the  justices 
of  the  peace  for  the  county  were  empowered  to 
borrow  the  required  sum  by  mortgage,  or  a  sale 
of  annuities  secured  on  the  proportion  of  the 
county  rate  chargeable  on  the  inhabitants  of  the 
hundred.  By  s.  5,  the  justices  were  required  to 
charge  the  proportion  of  the  county  rate  to  be 
raised  upon  the  inhabitants  of  the  hundred,  not 
only  with  the  interest  of  the  money  borrowed, 
but  also  with  the  payment  of  such  further  sum 
as  should  ensure  the  payment  of  the  sum  bor- 
rowed within  seven  years,  or  with  the  payment 
of  such  annuities  for  the  like  period  as  should  be 
agreed  to  be  paid  or  granted  in  respect  of  any 
part  of  the  money  so  borrowed  ;  and  such  sums 
should  be  assessed  and  recovered  on  the  hundred 
in  such  manner  as  county  rates  are  directed  to 
be  assessed  and  recovered,  and  should  be  paid 
and  applied  under  the  direction  of  the  justices 
in  discharge  of  the  interest,  and  so  many  of  the 
principal  sums  secured,  or  of  such  annuities,  as 
such  money  would  extend  to  discharge  in  each 
year,  until  the  whole  of  the  money  should  be 
paid.  The  8th  section  provided  a  method  for 
each  parish  to  exempt  itself  from  the  operation 
of  the  act  by  paying  its  quota  in  the  first 
instance,  and  for  that  purpose  directed  the  jus- 
tices, after  ascertaining  the  amount  to  be  bor- 
rowed, to  specify  and  declare  the  sum  to  be  paid 
or  contributed  by  each  parish  as  the  quota  or 
share  of  the  whole  sum  so  ascertained,  and  also 
to  appoint  a  day  on  or  before  which  the  church- 
wardens or  overseere  of  any  such  parish,  desirous 
of  paying  the  full  amount  of  its  quota,  might  pay 
the  same  to  the  person  appointed  as  receiver 
under  the  act ;  and  upon  paymejit  such  parish 
should  be  discharged  from  all  future  payments 
relating  to  the  integral  sum  whereof  such  quota 
should  have  been  so  paid,  and  from  the  interest, 
and  from  any  expenses,  &c.;  and  s.  9  enabled  the 
churchwardens  ami  overseers  to  raise  the  sum 
required  as  the  quota  of  such  parish  by  loan  on 
the  security  of  their  parochial  rates,  to  be  repaid 
within  seven  years.    In  pursuance  of  s.  8,  the 

1'ustices  fixed  the  quota  of  each  parish  in  the 
Lundred.  Four  availed  themselves  of  the  option 
of  paying  their  quota.  The  parish  of  R.  and 
thirty  more  did  not ;  and  the  justices  raised  the 
required  sum,  after  allowing  for  these  payments, 
by  granting  annuities  of  3,600/.  per  annum  for 
seven  years  : — Held,  that  the  effect  of  ss,  8  and  9 
was  to  exempt  from  the  operation  of  s.  5  those 
parishes  only  which  paid  their  ascertained  quota  ; 
that  the  annuities  granted  by  the  justices  to  pay 
the  remainder  were  to  be  secured  upon  the  por- 
tion of  the  county  rate  raised  upon  the  hundred 


with  the  exception  of  those  parishes  which  had 
paid;  and  that  the  county  rate,  with  those 
exceptions,  was  liable  in  the  aggregate  to  the 
incumbrance  which  was  to  be  rai^,  in  addition 
to  the  ordinary  county  rate,  by  order  of  the 
justices,  in  the  same  way  in  all  respects  a8  the 
other  county  rate  is  levied.  Walker  v.  SherwiHy 
9  M.  &  W.  266. 

Hew  Bhire  Hall.]— An  act  for  building  a  new 
shire  hall  for  a  county  enacted,  that  when  the 
hall  should  be  completed  it  should  be  for  ever 
insured,  supported,  and  maintained  at  the  expense 
of  the  county  and  town,  in  the  j)roi)ortion8  fol- 
lowing :  that  one-tenth  part  of  the  charges 
should  be  paid  by  the  borough,  and  the  remainder 
by  the  inhabitants  of  the  county ;  that  it  should 
be  lawful  for  the  county  justices  to  order  the 
hall  to  be  insured,  supported,  maintained,  and 
repaired  as  they  should  think  fit,  and  that  they 
should  and  might  oi*der  the  expenses  of  the 
insurance  and  repairs  to  be  paid  in  the  proportion 
before  mentioned.  After  the  completion  of  the 
hall,  1,0001.  was,  in  pursuance  of  the  act,  and  of 
an  order  of  county  justices,  expended  in  insuring 
and  supporting  the  hall,  anil  a  tenth  part  thereof 
ordered  to  be  paid  by  the  borough,  and  the 
remainder  by  the  inhabitants  of  the  county. 
Subsequently  a  further  sum  of  2Sl.  2«.  was 
ordered  by  the  county  justices  to  be  laid  out  in 
repairing  the  hall  and  a  tenth  part  of  that  sum 
was  ordered  to  be  paid  by  the  borough,  and  the 
remainder  by  the  inhabitants  of  the  county  : — 
Held,  first,  that  the  borough  was  bound  to  pay 
the  proportion  of  the  1,OOOZ.  actually  expended, 
although  the  borough  had  not  been  summoned 
to  oppose  the  order  of  justices,  nor  had  any 
notice  that  it  was  to  be  made.  HinclUey  v. 
Staford  Corporation,^ Ex. 279;  20  L.  J.,  Ex.  171. 

Held,  secondly,  that  the  borough  was  bound 
to  pay  the  profwrtion  of  the  28/.  2*.,  although 
that  sum  had  not  been  expended  before  action.  Ih, 

E.  COUNTY  TREASURER. 

Seourity  for  Office.]— The  12  Geo.  2,  c.  29,  s.  6, 

does  not  make  the  giving  the  security  a  condition 
precedent  to  a  person's  becoming  treasurer,  or 
being  responsible  or  accountable  to  the  justices, 
but  the  appointment  is  complete  without  such 
security  being  given.  Rex  v.  Patteton,  4  B.  &  Ad. 
9  ;  1  N.  &  M.  612  ;  2  L.  J.,  K.  B.  3^. 

The  condition  of  a  bond,  after  reciting  that 
the  obligor  had  been  i^ominated  treasurer  and 
receiver  of  the  rates  and  assessments  made  for 
the  county,  upon  giving  security  to  the  clerk  of 
the  peace  for  the  due  and  faithful  execution  of 
the  trusts  reposed  in  him  according  to  12  Geo.  3, 
c.  29,  was,  that  the  obligor  should,  when  he  was 
thereto  required  by  the  justices  of  the  peace 
assembled  at  quarter  sessions,  or  the  major  part 
of  them,  or  by  any  committee  of  the  magistrates 
duly  appointed  for  that  purpose,  by  any  ortler  of 
the  court  of  quarter  sessions  now  made  or  here- 
after to  be  made,  well  and  truly  account  for  all 
sums  of  money  received  by  him  by  reason  or  on 
account  of  his  office,  and  also  should  faithfully 
perform  all  the  trusts  reposed  in  him  by  virtue  of 
the  appointment : — Held,  that,  by  the  condition 
of  this  bond,  the  county  treasurer  was  bound  to 
account  for  moneys  received  by  him  in  dischaige 
of  duties  imposed  by  the  act  of  parliament 
passed  subsequently  to  12  Geo.  2,  c.  29.  Farr  v. 
HoUU,  9  B.  &  C.  316  ;  4  M.  &  Ry.  230  ;  8  L.  J. 
(O.S.)  K.  B.  11. 
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Payments  by — ^Allowaaoe  of.] — ^Where  a  sum 
of  money  not  legally  payable  out  of  county  rate 
was  paid  by  a  county  treasurer  under  an  order  of 
two  justices,  made  under  colour  of  rules  sanc- 
tioncxl  by  the  sessions,  authorising  them  to  draw 
on  the  treasurer : — Held,  that  the  sessions  pro- 
perly disallowed  such  payment,  and  that  an 
order  of  a  subsequent  sessions,  rescinding  the 
previous  order  and  allowing  the  payment,  was 
bad  on  several  grounds.  lieg.  v.  Saundersy  2 
C.  L.  R.  1689  ;  3  EL  &  Bl.  763  ;  24  L.  J.,  M.  C. 
45  ;  1  Jur.  (N.8.)  86  ;  2  W.  R.  492. 

Liability  to  make  Payments — Police  Expenses 
—Xetropolitan  District.] — Under  27  Geo.  2,  c.  3  ; 
10  Geo.  4,  c.  44  ;  2  &  3  Vict.  c.  47,  and  11  &  J2 
Vict.  c.  42,  if  a  prisoner  is  committed  for  tnal 
for  felony  to  a  county  gaol  for  an  offence  com- 
mitted in  the  county  within  the  metropolitan 
police  district,  the  committal  being  by  a  county 
magistrate  within  such  county  and  district,  and 
the  warrant  is  delivered  to  a  metropolitan  police 
constable,  a  county  magistrate  may  order  repay- 
ment by  the  county  treasurer  to  the  metropofitan 
police  constable  of  the  expenses  incurred  by  him 
in  conveying  the  prisoner  to  the  gaol,  the 
prisoner  himself  having  no  funds  available  for 
that  purpose  ;  and  the  county  treasurer  is  liable 
to  an  action  if  he  refuses  to  pay  under  such 
order.  Leverick  v.  Mercer^  14  Q.  B.  759  ;  22 
L.  J.,  M.  C.  81  ;  1  W.  R.  180. 

So  in  the  case  of  a  committal  for  misdemeanor. 
Ih, 

So  in  the  case  of  summary  conviction  and  sen- 
tence of  fine  and  imprisonment  in  default  of  pay- 
ment, and  committal  upon  such  default  by  order, 
under  11  &  12  Vict.  c.  43,  s.  23.     Ih, 

So  in  the  case  of  a  remand  on  a  charge  of 
felony  or  misdemeanor,  whether  the  prisoner  is 
ultimately  committed  for  trial  or  not.     Ih. 

So  where  the  warrant  of  commitment  is  directed 
only  to  the  keeper  of  the  county  gaol.    Ih. 

So  where  the  magistrate  who  issues  the  warrant 
is  a  police  magistrate  sitting  in  a  metropolitan 
police  court  under  10  Geo.  4,  c.  44,  and  2  &  3  Vict. 
c.  71.    Ih. 

So  where  the  magistrate  who  makes  the  order 
on  the  treasurer  is  such  a  police  magistrate.    Ih. 

So  where  there  is  no  express  direction  of  the 
warrant.    Ih. 

So  where  the  committal  is  for  a  refusal  to  enter 
into  recognizances  to  appear  at  sessions,  and  to 
keep  the  peace  in  the  meantime.    Ih. 

So  where  the  committal  is  for  further  examina- 
tion on  a  charge  of  felony  or  misdemeanor,  but 
the  prisoner  is  afterwards  summarily  convicted 
of  misdemeanor.    Ih. 

When  Constable  not  entitled.  ] — But  where 


a  prisoner  is  remanded  for  examination  and  ihe 
keeper  of  the  gaol  delivers  such  prisoner  to  a 
constable  to  be  conveyed  before  the  magistrates, 
the  constable  is  not  entitled  to  be  remunerated 
from  the  county  rate  for  the  expense  of  such  con- 
veyance. Though  he  would  be  so  entitled  if  he 
conveyed  him  before  the  magistrate,  by  order  of 
the  magistrate.    Ih. 

Connty  Surveyor's  Bill — Mandamus — ^Dis- 


eretion  of  Justices.]— The  court  will  not  grant  a 
mandamus  to  compel  county  justices  to  make  an 
order  on  the  county  treasurer  for  the  payment  of 
the  amount  of  the  county  surveyor's  bill  for 
estimates  and  expenses  after  deducting  the  items 
objected  to  by  the  finance  committee,  the  costs 
and  charges  to  be  allowed  being  in  the  magis- 


trates' discretion.    Meg,  v.  Southampton  JJ,^  2 
W.  R.  409. 

F.  PROCEEDINGS. 

1.  Before  the  Assessment  Committee. 

Conduct  of  Business.] — All  business  relating 
to  the  assessment,  application  and  manage- 
ment of  the  county  rate,  must  be  transacted  by 
the  justices  in  open  court  ;  but  no  ratepayer, 
or  person  not  being  a  member  of  the  court,  is 
entitled  in  any  way  to  interfere  with  the  exer- 
cise of  the  jurisdiction  of  the  justices,  in  respect 
of  such  assessment.  Rex  v.  Nottingham  JJ., 
5  N.  &  M.  160  ;  3  A.  &  E.  500  ;  1  H.  &  W.  318  ; 
4  L.  J.,  M.  C.  113. 

Power  to  Summon  Witnesses.] — Under  15  & 
16  Vict.  c.  81,  s.  7,  the  committee  has  power  to 
summon  and  examine  private  persons,  and  to 
require  them  to  produce  any  documents  in  their 
possession  which  are  necessary  to  enable  the  com- 
mittee to  ascertain  the  value  of  the  property, 
Dickgo/h  V.  Douhleday,  3  EL  &  El.  501  ;  30  L.  J., 
M.  C.  99  ;  7  Jur.  (N.s.)  705  ;  3  L.  T.  663  ;  9  W.  R. 
272. 

2.  Pboduction  akd  Inspection  of 
Accounts. 

Xandamns  for.] — A  mandamus  will  not  go  to 
inspect  the  accounts  relating  to  county  rates,  on 
an  application  made  to  the  court  of  cfuarter  ses- 
sions for  the  inspection,  whilst  the  court  was  in 
actual  discussion  upon  the  accounts.  Bex  v.  Not' 
tingham  JJ.,  6  N.  &  M.  160  ;  3  A.  &  E.  500  ;  1 
H.&  W.  318  ;  4  L.  J.,  M.  C.  113. 

A  mandamus  was  granted,  commanding  the 
justices  and  clerk  of  the  peace  of  a  borough 
to  permit  the  attorney  on  behalf  of  several 
persons  who  contributed  to  the  county  rates, 
to  inspect  and  take  copies  of  the  last  two  rates 
made  by  the  justices,^  and  all  orders  made  for 
the  expenditure  of  the  same  and  the  several 
orders  of  sessions,  made  thereon,  and  other  pro- 
ceedings and  documents  relating  thereto.  Bmo 
V.  Leicester  JJ,  7  D.  &  R.  370 ;  4  B.  &  C.  891. 

But  before  such  writ  can  be  obtained,  an 
application  for  such  inspection  must  be  made 
to  the  justices  assembled  at  quarter  sessions.  Ih» 

Who  Entitled  to.] — The  ratepayers  of  a  county 
have  neither  at  common  law  nor  by  statute  any 
right  to  inspect  and  copy  the  bills  of  charges  of 
county  ofl5cers,  when  they  are  deposited  with  the 
clerk  of  the  peace  among  the  county  records,  in 
pursuance  of  12  Geo.  2,  c.  29,  s.  8.  The  right  of 
inspection  is  confined  to  the  justices  of  the  peace 
for  the  county.  Rex  v.  Staffordshire  jJ.,  1 
N.  &  P.  260  ;  6  A.  &  E.  84  ;  6  L.  J.,  M.  C.  65. 

3.  Appeal. 

Time  for.] — An  appeal  against  a  county  rate 
might  be  made  at  any  time  under  55  Geo.  3,  c.  51, 
s.  14,  though  the  rate  was  made  under  a  prior 
local  act,  which  required  the  appeal  to  be  made 
within  a  certain  time.  Rex  v.  Bvehliighamthire 
JJ.,  7  B.  &  C.  3 ;  9  D.  &  R.  777  ;  5  L.  J.  (o.s.)  M.  C. 
93. 

Hotioe  of.] — It  is  not  necessary  in  a  notice  of 
appeal  against  a  county  rate  to  specify  the 
grounds  of  appeal ;  but,  if  the  appellant  states 
in  his  notice,  as  causes  of  appeal,  matters  which 
are  not  so,  the  court  of  quaiter  sessions  ought  to 
afljoum  the  appeal,  if  they  think  the  respondents 
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hnve  been  misled,  or,  otherwise,  to  hear  it.  Bex 
y.  lfc*(i«iuWinid  J7.,101).&C.226;8L.J.(o.B.) 
M.  C.  7iJ. 

Oronndi  foi.]— It  is  no  gromid  of  appeal 
Against  a  ccnnCy  rate,  that  individuals  iD  one 
|iiirieh  are  r»ted  iu  higher  proportion  thaa  in 
nnother.    li. 

In  aa  appeal  against  a  county  rate,  the  party 
appealing  must,  in  hisDotice  of  appeal,  atat£  that 
he  is  Hg^riered,  or  stat«  that  from  which  it 
follows  of  necessity  that  he  is  so  ;  and  where  a, 
notice  of  appeal  against  such  a  rate  Bliitcd,  aa  the 
ground  of  nppe^  that  the  county  rate  was 
unequal  and  iletective,  inasmuch  as  the  appellant 

Enrish  was  cliargeil  and  assessed  in  the  rate  at  a 
igber  proportion  of  the  pound  sterling,  accord- 
ing to  the  Fair  annual  value  of  the  rateable 
property,  than  the  respondent  parish  ;  and  the 
eeasions,  u]kiu  the  hearing  of  the  appeal,  received 
the  evidence  of  surveyors  as  to  the  annual  value 
of  the  mtenble  property  of  both  parishes,  and 
amended  the  rate  by  altering  the  assessment 
according  to  the  annual  value  of  the  two  parishes 
according  to  the  evidence  so  taken,  but  leaving 
the  statement  of  the  annual  value  of  the  two  to 
remain  as  before  :— Held,  that  the  sessions  were 
not  warranted  by  the  notice  of  appeal  in  eo 
amending;  the  rate,  llej'  v.  Siackawtoa,  lOB.&C. 
793  ;  8  L.  J.  (CB.)  M.  C.  123. 

'Baxt  in  Fixed  Froportion*— Bigbt  of  Appeal.] 

— A  power  of  appeal  wasgivenby  o.tGco.  a,a  51, 
B.  14,  against  a  county  rate  made  in  fixed  propor- 
tions, and  invariably  adopted  for  a  series  of  years. 
ilftit  v.  KurJJJ.,  3  B.  4c  C.  771. 

Poww  t«  TsiT.]— The  scaaions  have  no 

power  to  vary  the  proportion  in  which  the  county 
rate  has  usually  been  assessed  on  the  several 
parishes.  Bex  v.  St.  PauTt,  Oicent  Garden. 
CaJil  !.-,«. 

ni.  OTHBB  SATB8. 

Highwayii] — See  Way. 
KetropoUtan.]— rSff  Metropolis. 
Coal  DusB,] — See  Coals. 
8anJtarf,]~5re  HEALTH. 
WatBr,j-,SBe  Watek. 
Vfttchins  and  Lightti^.]— &e  Healtb. 


RATIFICATION. 

When  Impouibla.] — An  act  which  is  illegal 
and  void  is  incapable  of  ratilicatlon.  Brook  v. 
Hvuk,  40  L.  J.,  Ex.  60  1  L.  K.  6  Ex.  89  ;  24  L.  T. 
34  i  19  \V.  K.  506. 

A  forgeil  instrument  cannot  be  ratified  by  the 
person   whose   name  is  forged,  and   he  cannot 
adopt  it  so  as  to  make  himseQ  liable  thereon.  Ih. 
There  can  be  no  ratification  of  aninvalld  trans- 
ition where  the  periion  performing  the  supposed 
:t  of  ratification  has  been  kept,  by  the  conduct 
of  the  |)arty  in  whose  favour  It  is  made,  unaware  of 
the  invalidity  of  the  first  transaction,  and  has  not, 
at  the  time  of  the  supposed  ratification,  the  means 
of  forming  an  independent  jndnmcnt.     Sareryv. 
Kiag,  6  H.  L.  Cas.  627  ;  25  L.  J.,  Ch.  482  ;  2  Jur. 
(N.a)  603  ;  4  W.  B.  671. 


By  IntUt.]— ;5^  Infant. 

See  Fraud — Waiver  ahd  AcguiBacENCE. 


REBELLION. 

Writ.] — The  persons  named  in 
rebellion,  and  charged  with  the  exec 
have  a  right,  at  their  discretion,  to  require  the 
assistance  of  any  of  the  liege  aubjecia  of  the 
crown,  to  assist  in  the  execution  of  the  writ. 
Miller  V.  Knor,  i  Bing.  (N.c.)  574  ;  6  Scott,  1. 


RECEIPT. 

Power  to  0iTe.] — See  Powebs. 
Ai  Eridanaa.]— &e  Evidencr. 
:.]— SfsRRVEKnE. 


END  OF   VOLDME   XI. 
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